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| ——-§, 18 — See also 


- Art. 31 
——S, 23 (2) — Deeming provision ender. 
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SUEJECT INDEX 


Bombay Bistriog Municipal Act (3 of #901). 
See under Municipalities. 


Bombay Paragana and Kulkarni Watan 
(Abolition) Act (69 of 1950) ` 
See under Tenancy Laws. 


Bombay Pablic Trusts Act (29 of 1380), 


S. 2-(10) (as amended by Act 13 .of 1958) 


— “Person having interest in the Trust” 
— Includes filing a suit in their capacity 


as trustees for vindicating their pr-vate . 
rights 


(Jan) 1B (KB) 
—— 5, 50 — See also Ibid, S. 2 (10) 

(Jan) 1B 1FB) 
——S,.. 50 — Suit for recovery of trust 
property—Maintainability (Jan) 1A (FB) 


Bombay Tenancy and Agricultural Lands 
` Bot (67 of 1948) 
See under Tenancy Laws. 


City of Bangalore Municipal Corporation. 


Kot (69 of 1949) 
See under Municipalities. 


City of Mysore- Improvement Ket ¢3 of 
1803), S. 14 — See Ibid, S. 23 (2 
ae 193A (FB) 


‘mS , 15 — See Ibid, S. 23 (2) ` 


(Aug) 193A (EB) 
——S, 16 — See also 


(1) Ibid, S. 23 (2) (Aug) 198A (FB) 
(2) Constitution of India, Art. 31 

(Aug) 193D (FB) 

——S, 16 — Notification under S. 16 is 

not equivalent to a notification under 

S. 4 (1) of the- Mysore Land Acquisition 


.. Act and hence S, 4 (1) is not applicable 


to acquisitions under Act (3 of 1908; 
Yen 1935 (FB) 

———S, 17 — See Ibid, S. 23 (2) 

(Aug) 193A (FB) 


(1) Ibid, S. 23 (2) 
(2) Constitution of India, Art, 31 

~ (Aug) 193D (FB) 

~——§,.18— Market value of land aecuired 

is the value as on the date of publication 


of. declaration under S. 18 even after’ 


Mysore Act (1 of 1927) (Aug) 198C (FB) 
~——S, 23 — See Constitution of India, 
(Aug) 193D (FB) 


is because Act 3 of 1903 and the Mysore 
Land Acquisition Act (1894) are rot in 
pari materia, (Aag) 193A (FB) 


perty — No interference 


order is revisable 


(Aug) 1934 (FB) 


Civil Procedure Code (8 of 1908), S. 2 (11) 
— See Motor Vehicles Act- (1939), S. 110A 
(Mar) 63 


——S,9 — See Limitation Act (1963), S.5 


(Noy) 811A 
——S. IQ — Stay of Suit — Questions 
relating to the territorial jurisdiction of 
the Court in which the first suit is insti- 
tuted need not be considered while grant- - 
ing stay (May) 112 - 
——S, 21—Objection to validity of decree 
in a collateral proceeding (Dec) 338 
——S,. 37 (b) — Mysore Civil Courts: Act 
(21 of 1964) ‘Ss. 6. 10 and 13 — Céurt of 
Civil Judge, Bangalore City, abolished 
and in its place Court of Civil Judge, 
Civil Station, Bangalore and Court of 
Civil Judge, Bangalore City, established 
— Section 37 (b) will apply (Dec) 342 


——S, 47— Question must relate to execu. 
tion, discharge or satisfaction of decree 
(July) 190 -` 
——S, 49 — Sée Ibid, O. 33, R. 1 
(Dec) 335B 


. ——S. 51, Cl (b)—Court sale of property 


without attachment — Not a nullity, 
-- (Dec) 821A 
——S, 64—See Hindu Law-—Coparceners 
(May) 127 
-__S, 100— Finding of fact—Cancurrent 
finding that plaintiff committed breach 
of agreement to purchase immovable pro. 
(Feb) 28A 
~—S. 100 — Concurrent finding of fact . 
if binding on High Court in second 
appeal | (Apr) 8&C 
S. 115 — Order on application under 
S. 14 (1), Mysore Land Reforms Act — 
Appeal to District Judge — Appellate. 
(Feb) 17A 
—~—§, 115, O. 11, R, 11 — ‘Case decided?’ . 


- ~~ Refusal by Court to give leave toa 


party to deliver interrogatories is‘not a 
‘case decided’ ; (Sep) 254 | 
——§, 115 — Revision — Order under 


Stamp Act holding promissory note to be . . 


duly stamped and as such admissible in 
evidence — Should be challenged in revi- 
sion immediately — If not so challenged 
it cannot.be reopened at later stage — 
New plea in revision — If can be allowed 


(Dec) 844A ~ 


——§, 115 arid ©. 40, R. 1, Cis. (b),- (c); 


- O. 48, R. 1, Cl. (s) — Order merely con- 


struing an earlier order appointing a 


was not disturbed in revision 
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receiver is not appealable — Appeal fled 
— Order of appellate court being with- 
- out jurisdiction liable to be set aside in 
revision 
——S, 1444—Decree not varied or revers- 
ed in appeal — Application for restitu- 
tion — Not maintainable (Oct) 282 
. =— 5. 151 — Inherent power — Exeicise 


of — Court cannot compel a person to- 


undergo medical examination 

(June) 157B 
- oO, 6; R. 17 — Arendment and limi- 
tation — Reduction éf quantum of claim 


by amendment — N o: alteration of cause. 


of action (Dec) 335A- 
a, 11, R. 11 — See Ibid, S. 115 
(Sep) 254 
-— O. 18, R. 5 — See Ibid, O. 20, R. 2 
l (Feb) 27 
—Q0O, 20, R. 2 and O. 18, R. 5 — Order 


' proposing to “ehuir case and declining 
to pronounce judgment of predecessor 
judge during period of his suspension 
(Feb) 27 
——O, 21, R. 90—Irregularities or illega- 
lities committed after the stage of K. 64 
of Q. 21 cannot be urged for setting aside 
a court sale-under O. 21, R. 90 
(Dec) 321B 

= O. 21, R. 90 — Publication of adver- 
tisement of Court sale in local newspapers 
'— J. D. preventing Court, by application, 
from doing so — ]. D. is estopped from 
contending to the contar after sale 

(Dec) 821C 


su 21, R. 90 — Mere proof of inade-. 


quacy- of price realised at a court sale 
.would not be sufficient in the eye of law 
` to set aside a Court sale > (Dec) 321E 


. — O. 22, R. 4— Suit for mere injunction’ 


— Death of some of defendants-respon- 


dents during pendency of first appeal — 


‘Effect — Appellate decree is invalid — 
Powers of High Court in second appeal 
in such circumstances (Oct) 266 
—— 0O. 23, R. 3— Where a compromise 
was given up. and the parties invited 
decision on merits, prayer after 24 years 
at first appeal stage that a decree in terms 
of compromise be gassed was refused’ — 
The .party was ‘also held estopped from 
i pressing the compromisé into service 

(Dec) 327 
——0. 3 30 — See Partnership. Act (1982), 
S. 69 (2) ` 
——QO,. 33, Rr, ] and 5 and S. 49 — Suit 
filed as composite document containing 
plaint and application under O. 33, R. 1 
— (Rejgonon of application —. Time 


(Dec) 346 


(Aug) 209. 


Civil P. 5. (contd.) 


granted to pay court. fee on plaint—Date 
of institution of plaint (Dec) 3358 

—- 0O. 33, R. 5 — See Ibid, O. 33, R. 1 
(Dec) 335B 


0 83, R. 15 — Applicability — Con- 


dition as to payment of costs incurred — 
When to be fulfilled 


gage 
—— O; 34; R, 15 — See Hindu Law — Co- 


parceners 
39, R- 2 — Grant, of temporary 
injunction — Co.owners-—-Rights of inter 
se — Co-owner in sole occupation with 
permission — Making structural .altera- 


Oe eel 


tion — Suit for possession by other co- 


owner — Grant of interim injunction 


(Nov) 309 
—O. 40, R. 1, cls, “(b), (c) — See Ibid, 
S. 115 -> (Dec) 346 


——— 0O. 40, R. 1—Appointweat of receiver 
—Suit by tenant for permanent injunc- 
tion restraining landlord from interfering 
with his possession pending —~ Court cah- 
not vee an order appointing a receiver 
(Feb) 20 
o. 41, R. 6 (2) — Scope and applica- 
bility — Who can avail of the provision 
(Aug) 





Dec) 846 
-— 0; 47,R. 1 — Mistake or Mah ap- 
parent on the face of the record — Deci- 
sion of a Court by overlooking a decision 
of the-Supreme Court which is binding 


on all Courts in India, constitutes an 


error apparent cn the face of the record 
justifying review of the decision contrary 
to the decision of the Supreme Court - 

} (F x b) 44 


CIVIL SERVICES. 
—TLiberalised - Para Rules of Cantral 


Government, R. 2 (2) — Constitutionality 
Rule 2 (2) empowering the Central Gov- 


ernment to compulsorily retire a govern- 


ment servant is violative of Art, 14 
(Apn) 71 


— 


Genstitution of India, Art. 14—See also 
(1) Civil Services—Liberalised Pension 
Rules of Central: Government, R, 2 


(2) Ap 1) 71 
& Essential Commodities Act (1955), 
$.3 ae (June) 1388, F 


Arts. 14, 16—Equality of opportunity 





in matters of public employment — Rea- 


sonable classification— Dividing Govern- 


(May) 127. 


ti (Dec) 385C 
_ == O, 84, R, 14 — Suit on basis of mort-: 
(Dec) 321F _ 


206 _ 
oe 0), 43, R. 1, cl. OEN i S, 115 


\ 





Gonstitution of India (contd.) 

ment Servants into categories on the besis 
of educational qualifications (Apr} 88 
——— Art: 14—Provision of shorter period 
of limitation under Mysore Co-operative 
Societies Rules (1960) than the Limitation 


Act is for better and speedier disposal - 


of disputes with a view to save time and 
does not involve discrimination violative 
of Art,.14 (May) 117B 
———Art, 16—See Ibid, Art. 14 (Apr. 88 
- ~—-Art. 19 — See Mysore. (Abolition of 
Cash Grants) Act (1867), S.4 (May) 38E 


~= Art, 19 (1) (f) and (g)—Applicability— . 


Registered Co-operative Society — Net a 
natural person and hence not a citizen 
within the article — Cannot apply to 
challenge any order- on the basis of the 
Article - 4 (Dec) 325A 
——Art, 19 (1) (g) — See Essential Com- 
modities Act (1955), S. 3 . l 


(June) 1380, D,E, E ,S,H 


= Art, 31—See also PER 
(1) Mysore (Abolition of” Cash Grants) 
_ Act (1967), S, 4 (May) 38E 
(2) Sale of Goods Act (1930), S.4 (4 ' 


(Dec) 825B . 


——Art, 81 — Compulsory acquisition of 
property — Fixing of market value under 
S. 16 which was twenty years becore 
would not be just and reasonable 

: tee te (Aug) 198D (FE) 
———-Art. 81A—See Land Acquisition Act 
(1894), S. 11 - (Nov) 291 
——Art, 226 — See also Panchayats — 
' Mysore Village Panchayats and Local 
‘Boards Act (10 of 1959), S. 11 (2) (ii) 
| (Mar) 58 


Art, 228 —Powers of High Court—Ap-. 


peal against dismissal of employees of 
the Life Insurance Corporation — Appel- 
late authority not observing provisiors of 
Regulation 46 (2), Staff Regulations of the 
Life Insurance Corporation—No inteérfer- 
ence a (Jar) 13 
-—— Art, 226 — Who çan apply — Motor 
Vehicles Act (1939), Ss. 68. D, 89-F (£) — 
Notified route — Permit granted to peti- 
tioner rendered ineffective by order of 
Transport Authority on overlapping sec- 


tion of his route— Petitioner has no right: 


to challenge order under Art. 226 
(Mar) 50A 


—— Art. 226 -— New plea ~ Ordinar-ly `a, 


petitioner cannot be permitted to ràiże in 
his reply affidavit a new ground not taken 
in the petition or in the affidavit : 

) (May) 98C 


“.——Art. 226—Act of State — When duce 


the new State viz. the Dominion of India 


of Cash Grants) Act (1967), S. 4 


“Subject Index, A, L R. 1972 Mysore , E | tq: 


Constitution of India (contd.) 7 

recognised the cash grants granted or — 
continued by the Nizam of Hyderabad, | 
subsequent repudiation of such grants 
cannot be regarded as constituting an act 
of State . . ' (May) 98G 
—— Art. 226—Who can apply — Right of. 
an existing trader to challenge an order 
granting a new licence. .. (May) 109A 
-— Art, 226—Scope of the power of High | 


Court `. (May) 1095 
——Art, 226 — Natural Justice—Duty of 
Court (May) 1145 


Art. 226—Order of authority refusing 
to grant dealer’s licence to the. applicant: 
under Gold Control Act (1968)—Contents 
‘ z (Jun) 182 
Arts. 226, 227—Rules of Natural Jus. 
tice— Violation of—Persgns whose rights 
are adversely affected . must be given 
opportunity to be heard (Nov) 307 
——Art, 226 — Certiorari—Order direct- 
ing pre-enlistment service of officials to 
be.considered for seniority quashed ` 
l 7 . (Dec) 352 
—— Art, 227—See Ibid, Art. 226 
) (May) 109B; (Nov) 307 
Art. 245 — See Mysore (Abolition of | 
Cash Grants) Act (1967), S. 4 
: (May) 98E 


———~frt, 246—See also Mysore (Abolition 











(May) 98F | 
Art. 246, Sch. 7, List I, Entry 54 and ` 
List 11; Entries 23 and 50 —Regulation of 
mines` and mineral development—Power ' 
of Parliament and State Legislature ta 
enact law—Scope of ° (Nov) 299%. 





“—— Art. 248 — See Mysore (Abolition of 
‘Cash Grants) Act (1967), S.4 (May) 98F 


-~—Art, 254 — See Mysore Mines Act. 
(3908), 5. 9 - (Apr) 89 


Art. 265 — Validity of levy of nazg. 


rana—Levy of nazarana under R. 167 {i} - 
as framed under S. 148 (1) (f£) of Coorg 

Land and Revenue Regulation before ~ 
alienation- of Bane land is not hit by 





Art. 265° . (Mar) 544 
——3ch. 7, List I, Entry 54 — See Ibid, 
Art. 246 . . (Nov) 299B 
——Sch. 7, List IJ, Entry 23 — See Ibid, _ 
Art. 246 - (Nov) 2998. 
——Sch. 7, List Il, Entry 50 — See Ibid, 
Art. 246 ~ (Nov) 2993 


Gontract Act (9 of 4872}, 5.25 (3)— Fresh. 


contract between.creditor and debtor — 
Application for.loan by debtor to Bank for 


: payment of creditor’s dues—Section 25(3} - 


_does not apply _ (Oct) 283 . 
——5§, 45 — See Partmership Act (1932), 
`- (Aug) 209 


S. 69 (2) 


Ed 


CO-OPERATIVE SOCIETIES 


—-Mysore Co-operative Sacieties Act (14 of 
4959), S. 13—Bye-laws Nos. 28, 28A and 81 
Amendment of Bye.law No. 28 reducing 
strength of Board of Directors made 
before 22.11.1971 — Effective from date 
of next general meeting—Constitution of 
Board — Meaning of (Sep) 233 


mS, 129 (2! (z)—Rules under — Mysore 
Co-operative Societies Rules (1960), R. 31 
— Rule preseribing limitation is a proce- 
dural rule and hence Government -was 
competent to make such a rule in exer- 
‘cise of powers conferred-by S. 129 (2) (z) 


(May) 117A 


— Mysore Co-operative Societies Rules 
(1960), R. 31 2), Proviso (1)—See Consti- 
tution of India, Art. 14 


Coorg Land aad Revenue Regulation (1899), 
S. 45 —Applieability — Applies to aliena- 
` tion of Bane Lands (Mar) 54A 


wD, 143 (L (£) — See also Constitution 
of India, Art. 265 (Mar) 54C 


——S, 148 (1. (f)—Rule 167 (1), as framed. 


under —Validity — Rule is one made for 
carrying out purpose of S. 45 and as such 
it is valid (Mar) 54B 
. +——-Rules framed under, R. 167 (1)—See 
Constitution of India, Art. 265 (Mar)54C 


-COURT-FEES & SUITS. 
VALUATIONS | 


. ~Mysore Court-fass and Suits Valuation 
Act (16 of 41858), Ss. 26 (c), 50 — Suit for 
injunction — In view of S, 50, valuation 
of the suit for purposes of court-fee and 
jurisdiction must be the same — Proviso 
to S. 59 is not attracted 


S, 26 (c) — oa for bare injunction 
falling under S, 26 (ce) — Value for pur- 
poses of court-fee and jurisdiction is the 
same as the value at which relief is 
valued by plaintiff or'Rs. 100 whichever 
_ may be higher (Sep) 242 
=S. 34—Svit for accounts of dissolved 
partnership — Valuation ‘ (Mar) 61 
mS, 48, Sch. I, Art. 1 and Sch, II, Art. 3 
—_ Scope and applicability — Appéal 
under S. 54, Land Acquisition Act — 
_ Court.fee payable '  *(Nov) 296 
- mD. 50—See Ibid, S. 26 (c) (July) 163 
~S, 50 (1), Proviso—See Ibid. S. 26 (e) 

(Sep) 242 


(May) L17B . 


(July) 163, 
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Court-fees & Suits Valuations — Mysore 
-Court.fees & Suits Valuation Act (contd.) 

——Sch. I, Art, 1 — See Ibid, S. 48 
(Nov) 296 


 — Sch. IL-Art. 3 — See Ibid, S. 48 


_ (Nov) 296 


Sr Ee, 


Criminal Prossdure Code QB of 4898), 
S. 423 (1) (a) — In an appeal against ac- 
quiital. High Court will, normally be re- 
luctant to interfere with, and if two con- 
clusions are possible, the view in support 
of acquittal should be preferred 

(Dec) 329D 


Customs Act (52 of 1962), S, 1835 (b) (ii)— 
Possession — Accused: must be conscious 
of existence of article or be must have 
actual control over it (Dec) 329A 


DEBT LAWS 


— Mysore Agricultural Debtors Relief Aot 
(29 of 1966), 5. 64 (2) + See General- 
Clauses -Act_(1&97), S. 7 (May) 119 


. Deed — Construction — Principles — See 


Stamp Duty — Mysore Stamp Act (84 of 
1957), S. 2 (1) (d) (Oct) 263 {EFB} 


—Construction — Dominant intention 
to be governed by area of land and not by 
boundaries — Definite reference to the 
specific survey numbers, extent of area 
and the assessment thereof would prevail 
over the misdescription . (July) 1848 


EDUCATION 


——Admission to Medical Colleges in 
the State of Mysore — Rules for selection 
of candidates—Rule 9 proviso (Feb) 37 


—HMysore Medical Colleges (Selection for 
Admission} Rules (1971), Rr. 14 (b) and 
16-— Power of University to comcel . ad- 
mission — Extent of (Jun) 135 


—— R. 16—See Ibid, R. 14 (b) (Jun) 185 


—Mysore University Act (88 of 4958), 
S. 20, Cl. (j) (iii Power of the syndicate 
under. — When can be exercised 

| (Oct) 272B- 


—S. 26 (1)—Power to make rules under 


or amend, alter or modify them vests only 
‘in the chancellor 


(Oct) 272A 


Exuployess’ State Insurance Act (34 of 
4948), S. 61 — See Motor Vehicles Act* 
(1939), S. 110A (Sep) 255B 


_ therefore void — 


* 


Essential Commodities Act (40 of 1983), 
S, 8 — Mysore Vanaspati Dealers Licems- 
ing Order (1971), Cl. 1 (3) — Clause dees 
not suffer from the vice. of excessive 
delegation (Jun) 183A 
væ——>, 8 — Mysore .Vanaspati Dealers 
* Licensing Order (1971), C1. 1 (83)—Notifi- 
cation under making the order applicaple 
only to the specified places — Notification 


7 does not offénd Art. 14 of the Coustitutzon 
(Jun) 138B- 


sai: 3—Mysore Vanaspati dealers Lize- 
nsing Order (1971), Cl. 8 — Clause does 
not impose unreasonable restriction on 
the fundamental right guaranteed by 
Art. 19 (1) (g) of the Constitution 

i (Jun) 138€ 


——S.3—Mysore Vanaspati Dealers Lize 
nsing Order (1971), Cl. 12 (d) —Sub-cl. {d) 
of Cl. 12 so far as it pertains to search, 
seizure and removal of stocks of Vanas- 
pati — Provision confers arbitrary, an- 
guided and uncontrolled power and is 
(Jun) IBD 


———-5, 3 — Mysore Vanaspati Dealers 
Licensing Order (1971), Cl. 6— Claase 
does not impəse an unreasonable restric- 
tion on the fundamental right to carry 
on trade and business (Jun) 158E 


mS, § Mysore Vanaspati Dealers 
Licensing Order (1971), Cl. 183— Clause 
not invalid on the ground that it confers 
unguided and .arbitrary power on the 
State Govern ment (Jun) 158F 


—-—S, 8 — Mysore Vanaspati Dealers 
Licensing Order (1971), -FormA. Col, J— 
Column 9 does not impose unreasongble 
‘restriction on the fundamental righ; to 
carry on trade or business (Jun) 158G 


——S. 38 — Mysore Vanaspati Dea ers 
Licensing Order (1971)—Conditions Nos. 
8 (i).and 7 (a) of whole.sale dealers I-ce- 
-nse and retail dealers licence—Conditions 
suffer from vagueness and uncertainty 
` and therefore void as imposing unreason- 


able restriction on fundamental right ` 


to carry on trade or business (Jun) 138H 


‘Evidence Act (4 of 4872). S. 82 (2) —Pro- 
ceedings for fixation of fair rent urder 


Rent Control legislation— Question w he... 


ther building was constructed before or 
after 1-4-1947 — Under S. 82 (2) counter. 
foils made in ordinary course of busiress 
are admissible in evidence, (Jun) 143B 


——S, 44— Applicability — Applies caly 
to case of inherent lack of jurisdiction 
(Dec) 338B 
+S, 92, Proviso (1)—Decament founded 
on mistake — Evidence when admissible 


Evidence Act (contd. ) 
—Facts given in evidence whether would: 
invalidate the document 


(1908), Art; 184 (Apr) 81. 
——S. 101— Partition suit— Alienation by 
plaintifs brother in his capacity as. 
Manager of Joint Hindu Family-~ Burden. 
of proof - 
-—S. 101 — Carriers—Loss of goods by 
pilferage—Burden of proof (Jul) 164C: 


—§, 115 — See also Civil P., C. (1908)... 


O. 23° R. 8 (Dec) 327 
——-5, 115 — J. D. preventing . executing. 
Court by application from advertising. 
Court sale in newspapers—J, D. is estop- 
ped after sale, from contending that sale 


' was liable to be set aside on that ground 


_ (Dec) 321D 


General Clauses Abt (10 of 1897), S. 6—See- 
Mysore General Clauses Act (3 of 1899), - 
S. 6 


(Aug) 199 
—-S, 7—Revival of repealed Act — No 
question of revival of repealed Act arises 


when the repealing Act is declared uncon- . 


stitutional and void (May) 112 
Gold (Control) Act (45 of 1963), S. 16 (2} 


{g) — The question of declaration by 
Karta of joint family arises only after 


that karta’s ownership. control or posses- 
sion over: contraband gold has beem 


established (Dec) 3295 
—~—S. 27 (6) — Bee Constitutton of India, 
_ Art. 226 (Jun) 132 


—S, 85—See Customs Act (1962), S. 135 
(b) (ii) 


== S, 99— — Presumption as to ownership 


of article will arise only after the pro- 


secution has made out that the accused 


was in -possession or custody or control 


of the goid seized in the house 
(Dec) 829C: 


HIGH COURT RULES AND ORDERS 


R High Court Rules, Chap. XIIE - 


5.A—Service on Government servant 


aD eit Nc process fee and postage ' 
3 _ (Jul) 175 


chargeable 


Hindu Law— Adoption — Power of widow 


to adopt comes.to an ‘end .by the inter- 
position of a sons’s widow whether the- 


son dies before or after the death of his . 


father (Aug) 218 


——-Coparceners—Right of survivorship 
—Right of suryivorship, when defeated 
(May) 127 


(Jul) 184A. 
_——S5, 101 — See also Limitation Act. 


(Dec) 329A - 
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(Apr) 81B 


10 
Hindu Law viona, ) 
——Joint family —Mañager— Widow 
(Oct) 288A 
—— Joint f amily-—Manager—M anager has 
“mo power to revive a debt barred by law 
. -Of limitation _ (Oct) 283D 
Partition — Joint Hindu Family — 
‘Severance of status — Proof 
= = , (Apr) 81A 


‘Hindy Marriage Act (25 of 1955), S. 12 — 
Person charged of impotency cannot be 





compelled to undergo medical examina. 





‘tion (June).157A 
g S: 183 (1) (i) — Living in adultery — 
- Proof as to—Nature of (Sep) 234R 


——S. 23 (1) (dj-- Unnecessary or impro.. 


sper delay in institution of proceeding for 
divorce~ What is (Sep) 234A. 


Bindu Wisority and Guardianship Kot (33 
of 1958), S. l1—Alienation by de. facto 
-guardian cannot be ratified by minor on 

attaining majority (Feb) 31 


` Bindu Succession Aot (30 of 4956}, S. 8 — 


` ‘Words “dying intestate’—Meaning of — 
Act applies to cases of succession which 


-opens after the Act came into force irres. . 
pective of when the Hindu male dies- 


intestate (Sep) 247A 


-—S, 14—-Rights acquired under. Hindu 
Women’s Rights to Property Act (18 of 
4937), S.3 (2)—Effect of S, 14 
(Sep) 247% 
S. 14—Widow i in possession of pro- 
perty in lieu of maintenance under an 
‘instrument, award or decree at commence- 
ment of the Act—She gets full ownership 
thereof under sub-s. (1) and sub«s. (2). has 
‘no application (Oct) 286 
——§. 14 (1) (2)— Scope of — Property 
‘allotted to Hindu Woman ip recognition of 
earlier right of maintenance — Falls within 
-sub-s, (L) and not sub-s. (2) and becomes 
_-enlarged into full ownership ` (Dec) 338 


= HOUSES AND RENTS 


—Wiyzore House Rent. and eres anes 
Control Ect (30 of 1984},.5 
‘Eviction of tenant on ground of intended 
-demolition of premises —-Requirements 
-of — The. demand should also be proved 
to be reasonable and bona fide . 

. (Sep) 244A 
——5, 21 (1) (i —Eviction of tenant on 
‘ground of intended demolition of | premi- 
sés — If premises of which possession is 
sought for is not for erecting a new build. 





4ng, landlord is not entitledto an eviction. 
_ (Sep) 244B 


-order under the section 


I, R. 1972 Mysore. 
` Hongos and Rents (contd :) 
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«21 (1) 0) ~~ 


—Mysore Rout Con ha Ast (22 of 4961), 
S. 11—See {bid, S. 2 (jan) 14D 
—S§, 14 — en whether building 
was constructed before or after 1 4-1947 
— Proof (June) 148C 
——-S, 21—Landlord applying for posses- 
sion of premises of a tenant tor his cwn 
use for non-residential purpose - Fermis- 
sion from the Controller under 5. 11 not 
necessar (Jan) 14D 
—-S. 21 (1) (W) — Applicatión on ground 
of bona fide requirement — Presumption - 
(Jan) 14B 
~S. 21 (1) —Application on ground’ of 
bona fide requirement—Inconvenience as 
defence —No-grourid for refusing posses- 
sion to-landlord ~ . (Jan) 14C 
——~-§, 21 (1) (i}—Surrender of possession 
of premises and consent for an order 


. being passed under Cl. (i)—It is not sur- 


render of tenaucy (Apr) 90A 


_——~S. 21. (1) (i)--Petition under — Order: 


passed for demolition and reconstruction 
after applying mind ihat requirements of 
law were satisfied is valid and enforceable 

(Apr) 90B 
—S, 21 (1). Proviso, Cl. (j)—Clause (j) 
to the proviso to S. 21 (1) applies to non- 
residential premises also (Oct) 261A 
——-S, 21 (i), Proviso Cl. (d)—The burden 
of proving that the tenant is guilty of 
condict whichis anuisance or annoyance 
is always on- tbe landlord. It caunot. be 
decided by any abstract consideration of 
the thing itself (Oct) 263B 


. —~§. 48 —Appeal against order for evic- 


tion — No'cross .objection by landlord 
against adverse finding — Landlord can 
urge these grounds in support of the 
order (Oct) 261C 
—-§, 50-—“‘Carrectness of the decision” 

— Findings of fact—Scope of interference 
in revision hy High Court we 148A 


LD ren 
¢ 


x Hyderabad Atiyat. Enquiries Kot (10 of 


4983}, 5. 3 — See Mysore (Abolition of 
Cash Grants) Act (1967),“S.4 (May) 98B - 
S.7—~See Mysore { (Abolition of Cash: - 
Grants). Act (1957), S. 4 (May) 98B 


Hyderabad Land Revenue Act (8 d£ 
234178), 3s, 24 and 10] — Section 24 is 
subject to $.10i — Person occupying 





land in village site — No right to evict. 


‘under S, 1014 (Oct) 280 
ests, -101—See Ibid, S. 24 ~ (Oct) 280 
Hyderabad. Tenancy and Aéricultural 


Lands Act (94 of 1950) : 
See under Tenancy-Laws, . TE 


Interpretation of Statntes — Intention o¢ 
Legislature -Presumption as to — Inter 
pretation sustaining constitutionality of 
statute to be préferred (Nov) 2990 


——Rule of construction - 
i (July). 167B (FB) 


Land Acquisition Act (4 of 1894}, S. 3 (t) 
—See ibid, S. 18 (3) (b) (Mys) (Aug) 215 
——S, 4—See ibid, 5. 48 (Jan) 9a 
—-S, 5.A (2)—Land Acquisition Officer 
may communicate only the fact of having 
made report to the Government—It¢ dors 
not require to communicate the recom. 
mendation itself (Jau) 9B 


——~-S. 11 — (As amended by Mysore Act 
17 of 1961):-- Constitutional validity — 
Ss. 11, 16 and 28 (1) as in force in Mysore 
are pot void on ground of violation cf 
second proviso to Art. 81.A of Constitu- 
tion (Nov) 291 
——S, 15.A — Personal hearing to pet:. 
tioner-—Not necessary — No violation cf 
plinciples of natural justice 


--—S, 16—See ibid, §, 11 (Nov) 291 


—~S,. 18 (8) (b) (Mysore) —— Any persoa 
interested--A person who has purchased 
certain land prior to ‘notification and to 
whom pro posed acquisition and the conse 

quent award are not notified is an ir- 
terested person (Aug) 215 


S. 23 — Acquisition of ary land 8 





miles fram Mangalore situated in the. 


interior far way from road — Compense- 
- tion — Determination of — Sale price -cf 
land in the vicinity affords basis 
(Nov) 3134 
~-—-§, 23 — Assessment of compensation 
—Judgment of Court in regard to similer 
‘lands or properties—-Evidentiary value 
(Nov) 8183 
Ss, 23, 24—Acquisition of land with 





granite quarries — Assessment of com. 


pepsation — Estimate of market value cf 
quarry —Value of the. land with all its 
potentialities has to be determined 


(Nov) 3132 
=n 23 (1)—See ibid, S. 11 
— 5S, 24—Ses ibid, S$. 23 (Nov) 8182 
——S, 48 — Cancellation of Notification 
issued under S.4 -~ Fresh Notification 
under $. 48 read with R. 8 (b) of the Rules 
is necessary (Jan) 9A 
——§. 54 —-See Court-fees and Suirs 
Valuations—Mysore Court-fees and Suits 
Valuation Act (1894), S. 54 (Nov) 266 


Liberalised Pension -Rules of Central Gor- 
ergment 
ee under Civil Services.. 
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(Jan) 99 - 


(Nov) 261 - 


w 


Limitation Aos (9 of 4908), 5. 12 (2) — 


: Time requisite —Interval between date of 


judgment and signing of decree if cada be 
excluded 
~S., 19 — See also Hindu Law — Joint 


family (Oct) 283D 

—--§. 19 — Acknowledgment — What it 
includes (Jun) 152A 
——5. 19 — - Acknowledgment —— Require- 
ments of (Jun: 152B 


——S, 19—Letters written after the period 
of limitation do not serve as acknowledg. 
ment of liability to save limitation 
(Oct) 283B 
sai) 19 — Debt incurred by Hindu 
father Death of father after Hindu Suc- 


cession Act came into force — Acknow- 
ledgment of debt by widow within 3 years . 


m Subsequent acknowledgmert by som 
again within 3 years of last acknowledg. 
ment— Suit by creditor within 3 5 ears of 
last acknowledgment—Not barred | 


(Oct) 283E 


—5, 28 and. Article 47 — Order under 
S. 145, Criminal P..C, — Effect on limita- 
tion (Sep) 228 
—— Art. 47—See ibid, S, 28 (Sep) 228 
Art. 120 — Suit for declaration that 
marriage is null and void — Suit is gov- 





-erned by Art. ate ne of action whan 


arises (Oct) 276 
—— Art, 184 — Suit by mortgagor for re- 


. demption and for possession of mortgaged 


property which was afterwards trans- 
ferred by mortgagze-—-Limitation— Bur. 
den of proof: (Apr) 81E 


Limitation Act (38 of- 1983), 5.3 — See 


‘Civil P. C. (1908), O. 6,R.7 (Dec) 885A 


——5. 5—Sufficieat cause -- View of coun- 
sel that casé is not fit for appeal — View 
found to be mistaken in the light of sub. 
sequent ruling of Supreme Court — No 
sufficient cause (Aug) 204 


S. § —-Condonation of delay is discre. ` 


tiovary — Exercise of discretion without 
recording any finding on considering 
material on record and without applying 
mind—This is material irregularity with 
which High Court in revision could 
interfere 





before a Tribunal consti utéd under the 
Mysore Land Reforms.Act, 1961— Limita- 
tion Act, 1963, deals with applications 
etc.. to courts only—Tribunal under Land 
Reforms Act, 1961 is not a court 

(Nov) SILA 
maeman Se 29 (2)—Applicability (Nov) S118 


11: 


(Oct) 274° 


(Sep) 238B 


5.5 — Applicability — Provisions of ` 
the section do not apply to proceedings `. 


— 
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Limitation Zot (4963) (contd.) 
———- Art, 52—See Tenancy Laws— Mysore 
Land Reforms Act (10 of 1962), S, 42 (4) 

f (Aug) 213 
m Arts. 64 to 65—Adverse W a 
Persons entitled only to maintenance out 
' of certain estate possessing itand exercis- 
ing openly ownership over it— Possession 
of such persons is adverse to the person 
entitled in law to the estate (Aug) 222 


. Mineral Concession Rules (1960), R. £5 — 
Revision — Order setting aside grant of 
- mineral lease —-Materials relied on not 
disclosed to grantee—Principles of natu- 
ral justice violated (May) 114A 


: Minos and Minerals (Regulation and Dove- 
lopment) Act (53 of 1948), S. 6 (2) (h)— See 
Mysore Mines Act (1908)},8.7 (Apr) 66 


Mines and Minerals (Regulation and Reve- 
lopment) Act (67 of 1957}, S. 2 — See 
Constitution of India, Art, 246 

(Nov) 299B 
eae 11 (4)~ Scope — Preferential right 
of certain persons— Discretionary power 
under Section 11 (4) -- Extent of (Jun) 149 
—-—S, 18 (2) (£) — See Mysore Mines Act 


(1908), oot .. (Apr) 66 
———§, 29 (iv) 665 Mysore Mines Act 
(1908) S. 7 , (Apr) 66 


Hotór Yohicles Aot (4 of 1$39),.S, 2 (19)-— 
See ibid. S. 110: (Apr) 78 
«S, 47 (3) — ke also ibid, S. 64A 
(Jan) GA 
= S, 47 (3) — Resolution fixing number 
of stage carriage permits—Becomes effec. 
tive immediately itis passed— Publication 
not necessary (Jan) 6B 
S, 47: (8) — Grant of stage carriage 
permit—Procedure—Limit of number of 
permits under S. 47 (3) is to be fixed 
before grant of permits under S. 57 
(Feb) 39A 
—S, 48 (1)— See Ibid, S, 64{c) (Feb) 47 
D, 49—- An application for a contract 
carriage permit specifying not an area 
but a route not invalid (Jan) 11A 


~~ S. 49 — Defect in application — Effect 
(Jan) 11B 
——— 9, 49—Conditions of permits — Men- 
tion in the permit that it is a contract 
carriage permit sufficient to indicate that 
it cannot be converted into a Stage car. 
riage—No further explanatory conditions 
need be added (Jan) 11D 
——§, 50 — Powers of Transport Autho- 
rity (Jan) 11C 
comes - A 50 a — See Ibid, S. 64 (c) 
(Feb) 47 


‘valid 


` and hence not appealable 


Motor Vehicles Xot (contd.) 
——S. 57 (3) — See Ibid, S. 47 a 
(Feb) 394 
———§, 58 (1) — See Ibid, S. 64 (c) 
(Feb) 47 
S. 62 (1) (d) — Grant of temporary 
permit — Existence or continuance of a 
permit in favour of an applicant for its 
renewal can be a sufficient ground. 
(Feb) 30 - 
—— S, 63(8), Proviso — Variation of inter- 
tate permit by adding another round 
trip—-Counter-signature ~Agreement bet. 
ween two States fixing number of routes 
not necessary— Grant of counter- signature 
in: absence of such agreement is not in- 
- (Aug) 219A 
———§, 68 — Application for variation of 
inter-State permit by adding another 
round trip — Secretary -of Transport > 
Authority considering question of timing 
after hearing all parties and assigning 
modified schedule of timing — Proceedings 
were not-bad or without jurisdiction 
(Aug) 219B 
——S. 64 — New plea — Question as to 





‘validity of order fixing the limit of per-. 


mits under S. 47 (8) can be allowed in 
appeal as it goes to the root of the juris- 
diction of R. T. A. to grant the permit 
(Feb) 39B 
——--§, 64 (c) — Appeal against refusal of 
or renewal of a permit~ Grant of permit 
with modification is not refusal of permit 
, (Feb) 47 
——— Ss. 64A and 47(8) — Revision—Limi. . 
tation — Starting time. (Jan) 6A | 
S.68—Mvyscre Motor Vehicles Rules 
1963, R. 106 (i: (as amended by Noti- 





‘fication No. HD 84 TMB 66, dated.14.6. 


4966) — —Rule is intra vires under S 88 


(Jul) 181 
~ri 5S, 68D — See Constitation of India, 
Art, 226 (Mar) 50A 
——5S. BIF (2)—See Constitution of India, 
Art, 226 -(Mar) 50 


——5, 110A — Right of “legal representa. 
tive” to apply for compensation— Appli- 
cation by father in respect of death of 
his son even when his mother is alive 
(Mar) 68 

——§, 110A—Owner for purpose of liabi- 
lity arising on accident —‘Hirer of a 
vehicle under a hire purchase agreement, 
if owner (Apr) 73 
——S, 110A—Delay in filing application 

for compensation — Words “sufficient 
cause” in S. 110A indicate that the court 
must be satisfied that delay is an excus- 
able delay : (Sep) 255A 
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Wotor Vehicles Act (contd) - 


——§, 110A—Claims for compensation— ° 


S.61 of the Employees’ State Insuranze 
Actis no bar to a claim arising under 
"S, 110A CC (Sep) 255B 
——S, 110D'— Power of Appellate Corrt 
to interfere with award of claims Tribu- 
nal — Appellate Court would interfere 
- only when the amount has been arrived 
at by application of some wrong princi- 


ple or the amount is unreasonably low or . 


high (Sep) 255C 
——S, 134 (2)—Setting aside of irregular 
order — Failure to follow. procedure in 
S. 47 (8) before granting permit uncer 
S. 57, results in failure of justice — Mere 
Omission to say so in order of appellate 
authority setting -aside grant of pernit 
does not vitiate the order (Feb) 33C 


MUNICIPALITIES 


—Bombay District Municipal Act (3 of 
1901), S. 46 (e)—See also 
(1).Municipalities — Mysore Munizi- 
palities Act (1964), S. $28 (2) (g) 
_ (Feb) BC 
(2) Municipalities — Mysore Munici- 
palities Act (1964), S. 382 (1) . 
(Feb) BB 
~—-—5S, 46 (e) — ‘Suspend’—Comprehends 


both types of suspensions, viz. suspen- - 


sion by way of punishment and that pen- 
ding disciplinary enquiry 


tion Act (69 of 1949), S, 248-A — Refusal 
of permission to construct building — 
Power of Commissioner (Aug) 208 


— Mysore Municipalities Act (22 of 41964), 


S. 823 (2) (g) — Topic of staff regulat_on 
is expressly dealt with ia S. 328 (2) (g) 
but can be implied in S, 824 (1) (hh) — 
Hence both sections correspond to S. 46 
(e) of Bombay District Municipal Act . 
| (Feb) €8C 
——S, 324 (1) (hh)—See Ibid. S. 323(2' (g) 


(Feb) €8C - 


—S, 382 (1)—See also Municipalities — 
Bombay District Municipal Act (1981), 
S. 46 (e) (Feb) €8A 


——S, 382 (1), Proviso—‘Action taker’— ~ 


Includes any rules framed under Bombay 
District Municipal Act (Feb) 3B 


TEE reana 


Mysore (Abolition of Cash Grants} Act 

(45 of 1967) 

See under Tenancy Laws. 
Mysore Agricultural Debtors Relief Act 
, (39 of 1966) — '’ l 

See under Debt Laws. 


— -S, 7 — See Ibid, S, 6 


(Feb) BA- 
—City of Bangalore Municipal Corpowa- 


Mysore Civil Courts Act (21 of 1964), S. 6 
— See Civil P, C. (1908), S. 37 (b) es 


N i 
——S. 10—See Civil P.-C, (1908), S. 87(b): 


(Dec) 342 
—S. 138—See Civil P. C, (1808), S. .37(b) 
-- (Dec) 342 
Mysore Co-operative Societies Act (ii of ~ 
4989) 
See under Co-operative Societies, 
Mysore Co. operative Societiss Rules (1980) 
See under Co-operative Societies, 
Mysore Court-fees and Suits Waluntion 
Act (16 of 1988) 

See under Court-fees & Suits Valuations. 
Mysore Forest Rules (1969), Rr. 163, 164, 
165 — Licence for running saw mill — 
Mills already established, before coming - 
into force of the rules are not required to 


take out licence (Apr) 76 
—R,. 164—See Ibid, R. 168 (Apr) 76 
—R. 165—See Ibid, R. 168 ’ (Apr) 76 


Mysore General Clauses Act (3 of 1899), 
Ss, 6,7 — Act held unconstitutional by 
a Court—Acts repealed by the Act struck 
down not révived thereby (Aug) 199 


(Aug) 199 


Mysore High Court Rules 
See under High Court Rules & Orders.’ 


Mysore House Rent and Ascommodation 
Control Act (80 of 1951) 
See under Houses and Rents, 


Mysore Land Acquisition Act (7 of 1894), 
S, 4 — See City of. Mysore Improvement 
Act (3 of 1908), S. 23 (2) 

| (Aug) 193A (FB) 
——5, 4 (1)—See City'of Mysore Improve- 
ment Act (8 of 1903), S. 16- 

oo (Aug) 193B (FB) 
——S, 5:-— See City of Mysore Improve- 
ment Act (3 of 1908), S. 23 (2) 

(Aug) 198A (FB) 
—~—S, 5-A—See City of Mysore Improve-: 
ment Act (3 of 1903), S. 23 (2) 

l (Aug) 193A (EB) 
——S. 6 — See City of Mysore Improve- 
ment Act (3 of 1903), S, 23 (2): k 

l : (Aug) 198A (BB) 
Mysore Land Acquisition Rules, R. 8 (b)— 
See Land Acquisition Act (1894), S. 48 
ae (Jan) 9A 
Mysore Land Reforms Act (40 of 1963) 
see under Tenancy Laws.. 


Mysore Land Reforms Rules (4965) 
See under Tenancy Laws, 


Mysore. Land Revenue Kot (42 of 1964), 


Ss. 95 and. 96 — Permission granted to 
construct godown for commercial pur- . 


ł 


Dec) 342 ' 


M ` Subject Index, A.I. R. 1972 vee : 


Hiysore Land Revenue Ast (contd.) 

poses— Machinery for industrial purpose 
installed — Action can be taken ‘under 
S. 96 (2) (June) 147 
——S, 96 — See Ibid,$.95 (June) 147 
== §, 100—See Tenancy ‘Laws~Bombay 
Paragana and Kulkarni Watans (4Aboli- 
tion) Act (1950), S. 4 (1) (2) (Dec) 348 


~= §, 202 — Rule 167 (1) as framed under.. - 


S. 148 (1) (f) òf Coorg Land and Revenue 
_ Regulation (1899) — Repeal of Regulaticn 
— Rule continues — Liability of alienor 
OF Bane land. to pay nazarana continues 
(Mar) 54D 
- Mysore Land Revenue Rules (1866), R.93-A 


{8)—Disposai of building sites by ‘private 


arrangement’ — Deputy Commissioner 


must follow procedure prescribed in — 


_ Rule 93-A (3) (May) 113 
Hiysore Medical Colleges eee for 
Admission) Rules (449714) 
See under Education. 
Mysora Wines Act (4 of 1908), Ss. 7, 8, 10 
and 1] — Validity— Provisions are super- 
seded and ceased to be.in force from 1.4. 
195) under S. 6 of Part B States HEA) 


Act 1951 - (Apr) 66 
-——5, 8 — See Ibid, S.7 (Apr) 66 
—~—S, 10 — See Ibid, S. 7 (Apr) 66 
——5. 11 — See Ibid, $. 7 (Apr) 66 


- Mysore Motor Vehicles Rules (1988). R, 123 
—Grant of peymit for inter regional route 
..— Requirement of prior consultation 
with R. T. A. of other region is manda. 
tory (July) 171A 
——R. 128 — Consultation under R. 128 
— What constitutes — R. T. A. whether 


can proceed to take decision when it does . 


' Bot receive any advice from consulted 
© RTA. (July) 171B 
—R. 178 (1) (b)—"Within thirty days” 
— Computation of time — Appeal . filed 
_ on the 30th day is.within 30 days , 
(Mar) 50B 
Mysore Municipalities Aat (23 of 4964) _ 
See under Municipalities. 


Hysore Panchayats Secretaries’ Powers and 
Duties Rules (1961) - 
See under Panchayats. 


Eysorea Ront Control Act (92 of 4961) 
See under Houses and Rents.. 


. Mysore Stamp Act (84 of 1957) 
See under Stamp Duty. 
Mysore University Act (23 of 1956) 
See under Education, 
Mysore Vanaspati Dealers Licensing Order 
- (4971), CL 1 (8) — See Essential -Commo- 
- -dities Act (1955), 8.3 - 


(June) 188A, B` 


Mysore pred Dealers Licensing Order 
(contd ) 
-— Cl. 6 — Sea Essential’ Commodities 
Act eo): S. 3 (June) 138E 
. 8 — Ses Essential Commodities 
Act (1955), 5.3 (June) 188C 
—-~—Cl. 12 (d) — See Essential Commodi- 
ties Act (1955), S, 3 (June) 138D 
Ci. 13 — See Essential Commodities 
Act (1955), S. 3 (June) 1388F 
—— Form A, Col. 9 — See Essential Com- 
modities Act (1955), S.8 (June) 136G 


Wysors Willeage Panchayats and Lsoal 
Boards Act (40 of 1989) . 
See under Panchayats. 

Mysore Village Panchayats (Election of 
Chairman and Vice-Chairman) Rules 
(1959) 

- See under SOUEN, 


n 





Natural dustios 


See (1) Constitution of India, Art. 226 
' (May) 1148 

(2) Land Acquisition Act (1894), | 

S, 15A (Jan) 9C 

(3) Mineral Concession’ Rules 
(1660), R. 55 (May) 14A - 


Negotiable Instruments Kot (26 of 4884), 
S, 4 — See also Stamp Duty — Stamp Act 
(1899), S. 2 (22) (June) 159 
——-Ss, 4 and 18, Explanation, (1) — Pro- 
missory note or Bond — Controversy —_ 
Document stamped and styled asa de- - 
mand promissory note — Omission of the 
words “to the order of” or “to the bearer” 


—- Effect of - (Dec) 344B © 
——~§, 13, Expln, (1) | 
‘See (1) Ibid, S, 4 (Dec) 344B 


~ (2) Stamp Duty—Stamp Act (1899), ` 
S 2 (22) - (June) 159 


‘FFANCHAYATS 


—Mysore Panchayats Secretaries’ Powers 


acd Duties Rules (1964), B. 16 — See Pan- 


chayats —Mysore Village Panchayats and 
Local ‘Boards Act (1959), S. 11 (2) tii) 
(Mar) 58. 


—Wysore Willags Panchayats and Local 


Boards Act (46 of 1859), S.5 — Expression. 
“required number’ in sub.s. (5) — Con- 
struction — (July) 167A (EB) 
——S. 11 (2) (ii) — Disqualification of . 


‘member for non-payment of tax due -— 


Under R. 16 of Mysore Panchayats Secre- 
taries’ Powers and Duties Rules 196], it is 
only Secretary of panchayat who can - 
institute and conduct suits and civil pro- 
ceedings (Mar) 58 
——$: 30 (2) — -Munsif acting as a Tribu, 
nal -- He cannot set aside election. for non. 


Subject: ies: A. I. R, 1972 Mysore 


Panchayats — Mysore Village Panchayats 
ana Logal Boards Act (contd.) 
compliance with R.5 namely presentation 


-of nomination by returned candidate 


himself and not his proposer (Sep) £26 

—sS, 49 (2) — Power of Government 
under S. 49 (2) to resume any prope-ty 
placed under contiol of a Panchawat 
under sub-s. (1) (Feb) 36 
-——§. 80 — Appointment of Panchawat 
sécretaries — In view of order No, D?G 
24 VET 70 D/- 1-6. 1970 empowering Ve- 
puty Commissioner to appoint villege 
accountants as panchayat secretaries, the 
appointments made are valid (Dec) €51 


_ —— Ss, 143 and 144 — Notification under 


by. Taluk Development Board, Sandar, 
imposing licence fee on mining manga- 
nese or iron ore, eic. — Validity — To the 


extent it levies tax on mining of manga- 
“nese and iron ore is quashed as ultra vizes 


(Nov} 299A 
——S. 144—See Ibid, S. 143 (Nov) 299A. 
—S, 197 (2)—-See ibid, 8.80 (Dec) &51 


- — Mysore Village Panchayat (Election of 


\ 


Chairman and. Vice. 
(1959), Rr.5, 17—See Panchayats—Mysore . 


Chsivman) Ruies 


Village Panchayats and Local Boards act 
(1959), S. 30 (2) 


bie ee hint 


Part B States (Laws) Act (8 of. 4924). 


- S, 6—See Mysore Mines Act (1803),.5, 7 


~ (A pr) 66 


Partition Act a of i893); S. 4 — Creation . 


of a trust is a ‘transfer’ within the sect_on 
(Aug) 207A 


` — S, 4— Property‘ becoming inalienasle 


on transfer— Application for repurchase 
cannot be rejected (Aug) 2C7B 


Patnarship Act {3 of 1232), S, 4—See itid, 
S. 69 (2) ` (Aùg) 209 
Ss. 69 (2), 4 — Suit on mortgage in. 
stituted in the name of firm — Name of 
a person who became partner subse. 
quent to execution of suit raortgage not 
shown in Register of Firms as partner ón 
daté of institution of the suit no bar 
under S. 69 (2) for maintainability of suit 

(Aug) 209 





_ Railways Kot (9 of 1890), S. 78 — General 
responsibility of Railway administrat-on - 


for loss. of goods ° (July) 164A 


-——S.77.C — Responsibility. Cs Railway 
administration for damages etc. of goeds 


" (July) 164B 


- Rules Governing Probate sad Administ:a-- 


tion Matters (1964), R. 17—See Succession 
Act (1925), S. 228 — (Nov) £93 


Sale of Goods Ket (8 of 1980), S. 4 (4) — 


~ Agreement to sell-— Transfer of propecty 


~~ 


- (Sep) 226. 


15: 
Sale of Goods ct (contd,) . 


in goods — When takes place stated — - 
Terms of contract not established — De.. 


. privation of property in contraventiom 


of Art. 3 Lof constitution— Question does. 
not arise (Dec) 3258- 


Stamp Act (2 of £899) 
See under Stamp Duty, 


STAMP DUTY 


| —Mysore Stamp Act (34 of 19387), S. 2.(1) (dy: 


— ‘Conveyance’ — Construction of docu- 
ment — Principles-—- On construction, 
documents described as release deed held 
to be a conveyance on sale chargeable 
under Art. 20 of the Schedule 
(Oct) 263 CEB). 
eso Art. 20 —See ibid, S 2 (1) (d) 

(Oct) 263 (FB) 

— Stamp Act/(2 of 1899), S. 2 (22!}— See also. 
Negotiable Instruments Act (1881), S. 4 

: (Dec) 3448. 

——-Ss. 2 (22) and 2 (5)— sae AeA note 

or bond—~Essentials of ~ (June) 159. 


——§, 35— See Civil P. C. (1908), S. 115 


(Dec) 344A 
5., 36—See Civil P, C. (1908), S.-115 
(Dec) 344A. 


e 


Succesnion Act (39 of 1925), Ss. 228, 24} - 

and 291 (Rules Governing Probate and: 
Adshinlsteation Matters (1964), Rule 17)— . 
Letters of Administration — Grant of — 
Petition by agent-- Will proved in foreign 
Court — Could be granted cn ee 


bond (Nov) 298 
ome S, 241—See ibid, S, 228 ` - (Nov) 293. 
` m0, 291—See ibid, $.228 — (Nov) 293. 


Tamil Nadu Cultivating Tenants (Pay- 


‘ment of Fair Ront) Act (24 of 4956) -~ 


See under Tenancy Laws. 


Tamil Nadu Cultivating Tenants Protection. 


' Aot (25 of 1958) 


See under Tenancy laws. 
. TENANCY LAWS 


| Bombay Pargana and Kulkarni Watans. | 


(Abolition) Act (60 of 4950), S. 4 (1) (2)— 
Mysore Land Revenue Act (12 of 1964), 
S. 100 — Property re-granted under S. 4 (1) ` 
—Transfer not absolutely, barred under 
sub-section (2)—Attachment in execution. 
of decree —- Whether barred under S. 100, 
Mysore Land Revenue Act (Dec) 348A 
——§, 4 (2)-~Application for permission 


‘ to transfer — Who can make (Pee) 34885 - 


16 
Tenancy Laws (contd.) 


_ —Bombay Tenancy and Agricultural Lands . 


Act (67, of 1948) (as amended by Act 13 
of 19 6:, Ss. 74, 85-H—Order of Mamlat- 
dar made on reference by Civil Court is 
appealabie i (July) 183 


——S, 85-A—Suit for permanent injunc- 
tion to restrain defendant from interfer- 
ing with plaintiff’s possession - Refer- 
ence under the section not necessary 
(Aug) 214 


——S. 85H—See Ibid, S.74 — (July).183 


—-fyderabad Tenancy and Agricultural 
Lands Act (21 of 1950), S. 47(1)—See T. P. 
Act (1882), S. 53A . (May) 121 


Mysore (Abolition of Cash Grants) Act 
(45 of 1967), S. 4—Abolition of grants and 
payment of compensation — Cash grants 
called the ““Rusum Deshpandyagiri” re. 


ceived by the petitioners from the former | 


‘State of Hyderabad could be resumed at 
the will and pleasure of the sovereign 

i ~ (May) 98A 
S. 4 — The cash grants called the 
*Rusum Deshpandyagiri’ which ‘were 





resumable by the sovereign at his. sweet ` 


will did not cease to be such by virtue of 
S.7 of the Hydérabad Atiyat Enquiries 
Act (May) 98B 
— S, 4— Cash: grants “Rusum Desh- 
pandyagiri” — The use of the words “per- 
manent,’ “perpetual” “hereditary” oz 
from “generation to generation” did not 
alter the resumability 


-—S§, 4— The resumption of “Rusum 
‘Deshpandyagiri” cash grants which are 
terminable at the will and pleasure of the 
sovereign does not offend Arts. 19 (1) (£) 
and 81 of the Constitution (May) 98E 
m- S, 4—Abolition of grants — Section 4 
of the Act in so far as it seeks to abolish 
payment of cash grants viz. “Rusum 





Deshpandyagiri” which had become due 


prior to the date of the coming into force 
of the Act is unconstitutional (May) 98F 


—Mysora Land Reforms Ast (40 of 1962), 
S, 2 (11)—See Ibid, S. 14 (July) 176 
——S, 14— Resumption of land from 
tenant — Whether landlord bona fide re- 
quires land for cultivating personally— 
Fact that landlord is. aged enough and 
= has no major sons is irrelevant (July) 176 


S, 14— Necessary party—Resumption 





of land — Statement filed by a manager. 


_ for and on behalf of his joint family — 
Other members interested in the land are 
not necessary parties . (Sep) 240 


(May) 98D. 


Subject Index, A.L R. 1972 Mysore 


Tenancy Laws — Mysore Land Reforms Act 
(contd.) 

——Ss. 14, 15, 16 — Soldiers seeking re- 
sumption of lands have to satisfy require- 
ments of S. 16 (9) (Dec) 350 
—S. 14 (1) See also Civil P, C. (1908), 
S. 115 TE (Feb) 17A 
—S. 14 (1) — Application by landlord 
for resumption of land — He must satisfy 
that land claimed is the principal source 
of income and is required for his main- 
tenance (Feb) 17B 
-—--§, 14 (1) — Mysore Land Reforms 
Rules, 1965, R.7—Application for resump- 
tion of land by one co-sharer — Other . 
co.sharers are necessary parties (Aug) 221 
—— S. 15—See Ibid, S. 14 (Dec) 350 
—S. 16—See Ibid, S. 14 (Dec) 350 - 
—S. 16 (10)—-See Ibid, S. 14 (1) 


: (Feb) 17B 
——S. 22—See 4 
(1) Ibid, S. 42 (4) | (Aug) 218 
(2) Civil P. C. (1908), O. 40, R. 1 
, (Feb) 20 
——S, 41 — See Civil P. C. (1908), O. 40 
R. 1 : (Feb) 20 
——S, 42 (4)—Landlord’s right to recover 
rent due — Limitation (Aug) 213 
-—-5, 118—See Civil P, C. (1908), S. 115 
' (Feb) 17A 


—— S. 122 — Limitation for filing appeal ` 
—Starting point (Sep) 238A 
——S. 1383 (as amended by Mysore Act 6 
of 1970) — Suit involving issue as to ten- 
ancy right claimed by defendant — Pro. 
cedure- — Tenancy right should be 
determined as a preliminary, issue 

: (Dec) 339 


— Mysore Land Reforms Rules (41965), 
R. 7 — Sea 
(1) Tenancy Laws — Mysore Land Re- 
` forms Act (1962),S.14 (Sep) 240 
(2) Tenancy Laws—Mysore Land Re- 
forms Act (10 of 1962), S. 14 (i) 

: . 12 , (Aug) 221 
—Tamil Nadu Cultivating Tenants (Pay- .. 
ment of Fair Rent) Act (24 of 1958), S. 3 
— See Ibid. S. 9 (June) 188 
— S, 6 — See Ibid, S. 9 (June) 133 
——S. 9 — Fixation of fair rent — When 
becomes effective (June) 188 
—Tamil Nadu Guitivating Tenants Pro- 


tection. Ect (25 of 1955), S. 2 — Lease for 
agricultural or horticultural purpose — ' 


“-— Purpose of lease must be considered — 


Use of printed chalgeni lease form is not 
decisive—Land leased for residential use 
having some fruit bearing trees.does not 
make it a non-residential lease (Oct) 269 


t 


Subject Index, A. I. R. 1972 Mysore 1? 


Transfer of Proparty Act (4 of 41882), 
S. 58-A—S, 47 (1) of the Hyderabad Tea. 
ancy and Agricultural Lands Act, is no 
bar to the defence of part performance -n 
vendor’s suit for vendee’s ejectment 
(May) 121 
——S, 54 — Earnest money — Forfeiture 


(Feb) 2&B ` 


——S, 54 — Earnest money — What 
constitutes (Feb) 2&C 
——S, 58 (a) — Mortgage executed in 
accordance with S. 58 — Subsequent 
failure of consideration will not make it 
void (Feb) 23 
——S, 61 — Two mortgages in respect of 
same property in favour of same mo:t- 
gagee — Right to redeem separately wte- 
ther available (July) 178A 
——5, 76 (a) — Liabilities of mortgagee 
in possession (Apr) 81D 
mes, 77 — Liability to render accounts 
— Plea against, whether available on tae 
basis of S. 77 (July) 178B 
——S, 108 — Notice of termination of 
tenancy — Mode of service — Service dy 
Post-—-Presumption . (Jan) 12A 


1972 Indexes (Mvs.) 2/(})—4 pages, 


T. P, Act (contd.) l 

-—-5, 111, Cl, (e)—See Houses and Rents 
— Mysore Rent Control Act (1961), 
S, 21 (1) (i) (Apr) 90A 


Wakf Act (29 of 1954), S. 15 (2) (d), Pro- 
viso — Settlement of scheme of manage. 
ment of mosque — Framing of scheme 
without hearing six out of eight trustees 
is illegal and must be set aside — They 
are parties affected within proviso to 
S. 5 (2) (d) (Mar) 60: 
——-S. 26 — See Ibid, S, 27 (Apr) 96 
~—-5. 27 — Decision if property is Wakf 
Property — Issue of registration certificate 
registering certain property as Wakf Pro- 
perty by Board cf Wakfs — Enquiry 
under S, 27 (1) not held — Held registra- 
tion was improper and the action of 
Board in sending requisition was wholly 
without jurisdiction — Order of Deputy 
Commissioner was also without juris- 
diction (Apr) 96. 
-—S, 86B-—See Ibid, S. 27 _ (Apr) 96 
Words & Phrases—“Within” — Interpre- 


tation — See- Mysore Motor Vehicles. 
Rules, R. 178 (1) (b) (Mar) 50B- 


— 


MYSORE CASES OVERRULED, REVERSED AND DISSENTED FROM ETG., 
IN A. I. R. 1972 


Diss.=Dissented from in; Over.==Overruled in; Revers.=Reversed in. 


(1958) 36 Mys L J 923==ILR (1958) Mys 783, Shri 
Marikamba ‘temple v. Subraya Venkata- 
ramanappa —Over., AIR 1972 Mys 1A (FB) 
(Jan). 

AIR 1960 Mys 141, H. M. Shantanna v. State 
Transport Authority, Mysore — Held impliedly 
overruled by AIR 1965 SC 458 as interpreted 
in AIR 1971 Mys 6A (Jan). 

{1962) Appeal No. 330 of 1959, D/- 2-11-1962 
(Mys) ~ Revers. AIR 1972 SC 2299 (Nov). 


AIR 1962 Mys 1€1, K. Siddalingappa v. Revenue 
Appellate Tribunal — Diss. AIR 1972 Pat 
361 (Sep), 

(1962) 40 Mys L J 14l=:ILR (1961) Mys 726, D. 

emparaia Ura v. Bommegowda—Over. AIR 

1972 Mys L67A {#B) (July). l 

{1963) 2 Mys LJ 146, Kempe Hussain Saheb v. 
Murtaza Sab — Held no longer good law in 
view of ALR 1964 SC 978 as interpreted in 
AIR 1972 Mys 121 (May). 


AIR 1965 Mys 317==(1965) 2 Lab LJ 26, Municipal 
Borough Bijapur v. M. N. Gundawar — Over. 
AIR 1972 SC 1721B (Aug). 


(1666) R. F. A. No. 170 of 1963, D/- 5-7-1966 
(Mys)—Revers. AIR 1972 SC 1359A (June). 


AIR 1967 Mys 119==(19686) 1 Mys LJ 716. [Obiter 
— Observations in], Manjunath v. University of 
Bangalore — Diss, ALR L972 M7s 135 (fai, 


ILR (1907) Mys 589, R Hanumanthappa and Sons 
v. Commr. of I. T., Bangalore—Reyers, AIR 
1972 SC 175B (Jan). 

(1967) 65 ITR 123=9 Law Rep 678 (Mys), P. FE. 
Pinto v. Commr. of: Wealth Tax, Mysore — 
Over. AIR 1972 SC 21 19B (Oct). 

(1968) C. R. P. No. 1£34 of 1968 (Mys)—Over. AIR 
1972 Mys 242 (Sep). 

AIR 1968 Mys 89=6 Law Rep 855, Ganeshmul 
Channilal v. Collector of Central Excise— 
Over. AIR 1972 S C 689 (Mar). 


(1968) 68 ITR 295=—(1968) l Mys L J 244, Mysore 
Spun Silk Mills Ltd., In re; Official Liquida- 
tor v. Commr. of I. T., Rangalore — Over. 
AIR 1972 SC 878A (Apr). 

AIR 1969 Mys 208, Najundappa, R. N. v.T. 
Thimmiah—Revers. AIR 1972 SC 1767 (Aug). 

(1969) 1 MysL J 69=17 Law Rep 350, Guru- 
swamy Setty v. State of Mysore—Over. AIR 
1972 Mys 107A (FB) (July). 

(1970) 1 Mys L J 16, Totappa v. Kalappa~Held no 
longer good law in view of AIR 1970 SC 546 
as interpreted in AIR 1972 Mys 12] (May). 

(1971) L Mys LJ 350, P. V. Rangaswamy v. Shah 
Krishnaji Valaji and Co.—Over. AIR 1972 
Mys 119 (May). 

AIR 1972 Mys 119=(1971) 2 Mys L J 348, Venkat- 
appa v. S. N. Venkateshaiah ~Over, AIR 1972 
Mys 199 (Aung). 


AIR 


COMPARATIVE TABLES 


Supplement to Comparative Tables of Previous Years, 


Owing to late receipt of other Journals the following supplement to 
Comparative Tables of A I. R. == Other Journals is issued. 


A. I. R. 1971 Mysore == Other Journals 


AIR Other Journals AIR 
99 (1972) 1 Lab LJ 59 | 233 

117 (1971) 1 Serv 
LR 8&1 | 298 


Other Journals 


(?72) 8 Co-op 
LJ 170 
1972 Ren CR 4 


A. I. R. 1972. Mysore = Other Journals 


Other Journals JAIR 


1FB(1971) 2 Mys LJ 147| 81 
6 


9 
il 
13 


l4 


17 
20 
23 
27 
28 
80 
31 
33 
36 
37 
39 
44 
47 
50 


54 
58 
60 


61 
63 


66 
71 
73 
76 


(1971) 2 Mys LJ 316] 88 
(1971) 2 Mys LJ 3812 

(1971) 1 Mys LJ 541| 90 
(1971) 2 Mya LJ 311 

(1972) 1 Leb LJ 379] 96 
(1971) 2 Mys LJ 113! 98 
1971 Ren C R 700 |109 
1971 Ren OJ 761 [112 
(1971) 2 Mys L J 78|113 
(1971) 2 Mys LJ 2281114 
(1971) 2 Mys L J 82/117 
(1971) 1 Mys LJ 500'118 
(+9721) 2 Mys LJ 157/121 
(1971) 2 Mys LJ 164/132 
(1971) 2 Mys LJ 219|133 
(1971) 2 Mys LJ 35911835 
(1971) 2 Mys LJ 361/138 
(1971) 2 Mys LJ 303į143 
(1971) 2 Mys LJ 325 

(1971) 2 Mys LJ 440/147 
(1971) 2 Mys LJ 392|149 


(1871) 2 Mys LJ 520)159 
(1971) 2 Mys LJ 3864j167 
(1971) 2 Mys LJ 518l159 


(1971) 2 Mys LJ 483/163 
(1971) 2 Mys LJ 351/164 
1971 A C J 404 
(1971) 2 Mys LJ 189|171 
(1971) 2 Mys GJ 509/175 
1971 Ser L R 916 

1972 Lab IC 408 |178 
(1971) 3 Mys LJ 373/178 
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AIR 1972 MYSORE 1 (V 59 C 1) 
FULL BENCH 


K. GOVINDA BHAT, V. S. MALI- 
MATH AND K. JAGANNATHA 
SHETTY, JJ. 


Gollaleshwar Dev of Golgeri a 
Public Trust and others, Appellancs v. 
Gangawa Kom Shantayya Math |. and 
others, Respondents. | 


First Appeal No. 57 of 1967, D/- 18- 
3-1971, decided by Full Bench on order 
of reference made by Honniah and Ven- 
kataramiah JJ., D/- 19-10-1970. 


(A) Bombay Public Trusts Aci (29 
of 1950), S. 50 — Suit for recovery of 
trust property under — A suit by two 
or more trustees of a public trust for a 
declaration that the property belongs 
to the trust and for its possession not 
being a suit in their representative capa- 
city for the enforcement of the rigat of 
the public as contemplated by the sec- 
tion but a suit for enforcement of the 
private rights of the: trust or- truste2s, is 
not maintainable under S. 50, (1959) 36 
Mys LJ 923, Overruled. 

(Paras 8, 9, 1C, 11) 


(B) Bombay Public Trusts Acc (29 
of 1950) (as amended by Act 13 of 1953), 
S. 2 (10) — “Person having interest in 
the Trust” -~ This expression occurring 
in this section and S. 50 does not include 
trustees when they institute a suji in 
their capacity as trustees for vindicating 
their private rights. (X-Ref: S. 50. 
l l (Para 11) 
Cases Referred: Chronological Taras 


(1967) ATR 1967 SC 1044 (V 54)= 
(1967) 2 SCR 618, Bishwanath 
v. Sri Thakur Radha Ballabhii 8 
(1964) 1964-1. Mys LJ 172=ILR 
(1963) Mys 1059, Ganapathi Ram 


HO/10/D824/71/SNV | 


G. 


Naik v. Kumta Shri Venkata-. 


, raman Dev . 2, 9 
(1958) 36 Mys LJ 923 = ILR 
(1958) Mys 736, Shri Marikamba 
Temple v. Subraya Venkata- 
ramanappa 9 


(1943) AIR 1943 Mad 466 (V 30)= | 
1943-1 Mad LJ 388 (FB), Tirumalai 
Tirupati Devasthanam Commit- 
tee v. Krishnayya Shanbhaga 8 

(1929) AIR 1929 Bom 153 (V 16)= 
31 Bom LR 192, Madhavrao 
Anandrao v. Shri Omkareshvar 
Ghat 3 5 8 

(1923) AIR 1923 All 120 (V 10)= 
20 All LJ 977, Darshan Lal v. 
Shibji Maharaj Birajman 8 


(1906) ILR 33 Cal 789 = 10 Cal 
WN 581, Budree Das Mukin v. 
Chooni Lal Johurry ` 8 
(1896) TLR 22 Bom 216, Lakshman- 
das Raghunath Das v. Jugal 
Kishore 8 


C. M. Desai and B. B. Mandappa, 
for. Appellants: Murlidhar Rao. for Res- 
pondents. 


MALIMATH, J.: 
referred for the decision of the Full 
Bench by Honniah and Venkataramiah. - 
JJ. are as follows: 

“a) Whether the expression ‘person 
having interest in the trust’ occurring in 
Section 2 (10) and Section 50 of the Act 
includes trustees also; 

b) Whether two or more trustees of 
a public Trust can file a suit for a de- 
claration that a property belongs to the 
rublic Trust.and for possession of the 
same from a person holding it adversely 
to the trust under Section 50 of the Act 
and for recovery of possession of such 
property.” 


The questions 


‘The material facts of the case are as fol- 
. lows: The plaintiffs instituted the suit in 


the court of the District Judge at Bijapur- 
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for the following among other conse- 
quential reliefs: 

“(1) That it be declared that the 
suit premises belong to and appertain to 
the Public Trust ‘Shree Gollaleshwar 
Dev’ of Golger a Public Trust. 

(2) That possession of the suit pre- 
mises be awarded to the Trustees of the 
temple on behalf of the Trust.” 

The 1st plaintiff is the deity represent- 
ed by its trustee, the 2nd plaintiff. It is 
stated in para 6 of the Plaint that plain- 
tiff-2 is referred to as the ‘plaintiff in 
the suit. The plaint averred that Shree 
Gollaleshwar Dev is registered as a 
Public Trust under the provisions of the 


Bombay Public Trusts Act, 1950. (here- ` 


inafter referred to as the ‘Act’) that the 
suit is instituted in the name of the 
temple by the Trustee as the property 
in suit belongs to Shree Gollaleshwar 
temple, that the 2nd plaintiff is the pre- 
sent trustee of the suit temple whereas 
the 3rd plaintiff is the grandson of 
Mariyappa, the elder brother of the 2nd 
plaintiff and that plaintiffs 2 and 3 
have joined in the suit as ‘persons in- 
terested in the Trust’. It is further 
stated that the suit has been instituted 
under Sections 50 and 51 of the Act 
after obtaining the necessary consent of 
the Charity Commissioner under Sec- 
tion 5l. 

The case of the plaintiffs is that the 
defendants are in occupation of the suit 
premises with leave and license of the 
trustee of the temple, and as the defen- 
dants refused to deliver possession of 
the property, the suit has been institut- 
ed for a declaration that the property 
belongs to the first plaintiff and for 
possession. The reliefs, it is clear, have 
been asked by the trustee of the temple 
on behalf of the Trust. 

2. The defendants contested the 
suit on various grounds, one of, their 
contentions being that plaintiffs 2 and 3 
being trustees of the Ist plaintiff, they 
are not entitled to institute the suit 
under Section 50 of the Act. The court 
below following the decision in Gana- 
pathi Ram Naik v. Kumta Shri Venka- 
taraman Dev, 1964-1 Mys LJ 172 upheld 
that contention and dismissed the suit. 
Aggrieved by the said decree, the plain- 
tiffs have preferred the above appeal to 
this Court. 


3- Honniah and Venkataramiah JJ. 
before whom the appeal came up for 
hearing were of the opinion that the 
view taken by a Division Bench of this 
Court in Ganapathi Ram  Naik’s case, 
requires reconsideration for the reasons 
stated in paragraph 5 of the Order of 
reference, which reads as follows: 

“As already stated, this court in the 
decision referred to above held that the 
trustee or a manager of a trust is an 


A. I. R. 


interested person but in saying so this 
court held that such a person will have 
larger interest than others. The word 
‘interest’ in the definition denotes an 
interest which is substantial and not 
sentimental or remote. Therefore, if 
that is the intendment of the Act, in 
our opinion, a trustee is a person vital- 
ly interested in the trust and for re- 
covering the trust properties held by 
trespassers, he would be the proper per- 
son to bring a suit for declaration and 
for recovery of trust property under sec- 
tion 50 of the Act.” 


4. Before addressing ourselves 
to the questions referred, it is neces- 
sary to èxamine briefly the scheme and 
the object of the Act. 


; The Bombay Public Trusts 
Act, 1950, was enacted with a view to 
regulate and ta make better provision 
for the administration of Public, Religi- 
ous and Charitable Trusts in the then 
State of Bombay. The Act is in force 
in the four districts of the Bombay- 
Karnatak area of the new State of 
Mysore by virtue of Section 119 of the 
States Reorganisation Act. 1956. By vir- 
tue of a notification issued under sub- 
section (2) of Section 1 of the Act, the 
provisions of the Act were applied, 
among others, te all Public Trusts which 
are temples. 

Section 2 (4) defines the ‘Court’ to 
mean the City Civil Court in the City 
of Greater Bombay and elsewhere the 
District Court; section 2 (10) defines the 
expression ‘person having interest’ as 
including-— 

*(a) in the case of a temple, a per- 
son who is entitled to attend at or is 
in the habit of attending the perfor- 
mance of worship or service in the tem- 
ple, or who is entitled to partake or is 
in that habit of partaking in the distri- 
bution of gifts thereof; 

(b) in the case of a math, a disciple 
of the math or a person of the religi- 
ous pursuasion to which the math be- 
longs; 

(c) in the case of a wakf, a person 
who is entitled to receive any pecuniary 
or other benefit from the wakf and in- 
cludes a person who has a right to wor- 
ship or to perform any religious rite in 
a mosque, idgah, imambara,  dargah, 
maqbara or other religious institutions 
connected with: the wakf or to partici- 
pate in any religious or charitable insti- 
tution under the wakf; 5 

(d) in the case of a society regis- 
tered under the Societies Registration 
fash 1860. any member of such society: 
an 

(e) in the case of any other public 
trust, any beneficiary.” 

Section 2 (18) cefines ‘the trustee’ as” 
meaning a person in whom either alone 


- section 20. 
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or in association with. other persons, the 
trust property is vested and includes a 
manager. Section 3 provides’ for the 
appointment of a Charity Commissioner 
for the entire State. Section 18 pravides 
that it shall be the duty of the trustee 
to make an application for registration 
of publie trusts. Section 19 provides for 
an inquiry of the application made 
under Section 18 for registratior of 
public trusts by the Deputy or Ass-stant 
Charity Commissioner. Among other 
matters, the concerned officer is requir- 
ed to hold an’ inquiry and ascertain 
whether a trust exists and whether such 
a trust is a public trust and whether 
any property is a property’ of such a 
trust: The result ‘of the inquiry is 
required to be recorded in the form of 
findings with the reasons therefor under 
Those findings are required 
to be entered in the relevant register as 
provided in Section 21. Section 31 bars 
suits to enforce any -right on behelf of 
the public trust which has not been 
registered under the Act. Sectior 50 
provides for suits relating to public 
trusts. 


6. Section 50 is in pari materia 


with section 92: of the Civil Procedure 
` Code (hereinafter 


referred to az the 
‘Code’). This is evident on a compari- 
son of the two sections which we set out 
below: 


Section 50 of the Bombay Public: Trusts 
Act, 1950: 


"50. In any case— 


(i) where it is alleged that there is 
a breach of ‘a public trust, 
(ii) where a declaration is necessary 


that a particular property is a proverty 
belonging to a public trust or where a 
direction is required to recover the pos- 
session of such property or the prozeeds 
thereof or for an account of such pro- 
perty or proceeds from any person in- 
cluding a person holding adversely to 
the public trust, or l poa 

(iii) Where the direction oi] the 
court is deemed necessary for the acmin- 


- istration of any public trust. 


an 
n 


The Charity Commissioner or 


institute a suit whether 


twc or 
more persons having an interest ir the 
trust and having obtained the con- 
sent in writing of the Charity Commis~ 
sioner as provided in Section 51 may 
contentious or 
not in the court within the local i 

of whose jurisdiction the whole or part 
of the subject matter of. the trust is 


situate. to obtain a decree for any of the 


following reliefs: 

(a) an order for the recovery oł the 
° possession of such ‘property or PeO TepCR 
thereof, 
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or 
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(b) the removal of any trustee 
manager, 

(c) the appointment of a new trustee 
or manager, 

(cc) vesting. anv -propertv in à tru- 
stee. $ “i 

(d) a direction for taking’ accounts 
and making certain inquiries, 

(e) a declaration as to what propor- 
tion of the trust property or of the in- 
terest therein shall be allocated to any 
particular object of the trust, 


(£) a direction authorising the whole 
or any part of the trust property to be 
let, sold, mortgaged or exchanged. 

(g) the settlement of a scheme 
variations or alterations 
already settled. or 

(h) granting such further or other 
relief as the nature of the case may 
reauire: ~ 

Provided that no suit claiming any of 
the reliefs specified in this section shall 
be instituted in respect of any public 
trust except in conformity with. the pro- 
visions thereof.” 

Section 92 of the Code of Civil Proce- 


or. 
in a scheme 


. dure, 1908: 


“92. (1) In the case of any alleged 
breach of: any express or constructive 
trust created for public ‘purposes of a 
charitable or religious nature, or where 
the direction -of the Court is deemed 
necessary for the administration of any 
such trust, the Advocate-General, or two 
or more persons having an interest in 
the trust and having obtained the con- 
sent in writing of the Advocate Gene- 


ral, may institute a suit, whether con- 
‘tentious or not, in the Principal Civil 


Court of original jurisdiction or in any 
other Court empowered in that behalf 
by the State Government within the 
local limits of whose jurisdiction the 


whole or any part of the subject-matter 


of the trust is situate, to obtain a decree 

(a) removing any trustee; 

(b) appointing a new’ trustee; 

(c) vesting any property in a trustee; 

(ec) directing a trustee who has 
been removed or a person who has 
ceased _ to be a trustee, to deliver pos- 
session of any trust property in his pos- 
session. to the person entitled to the pos- 
session of such property; 


(d) directing accounts and inquiries; 

(e) declaring what proportion of 
the trust property or of the interest 
therein shall be allocated to any parti- 
cular object of the trust: 

. (£) authorising -the whole or any 
part of the trust-property to. be tet, sold, 
mortgaged or exchanged; 

(g) settling a scheme; or 

(h) granting such further or other 
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reliefs as the nature of the case may 
require. 

(2) Save as provided by the Reli- 
gious Endowments Act, 1863, or -by .any 
corresponding law in force in the terri- 
tories which, immediately before the Ist 
November 1956, were comprised in 
Part B States, no suit claiming any of 
the reliefs specified in sub-section (1) 
shall be instituted in respect of any 
such trust as is therein referred to ex- 
' cept in conformity with the provisions 
of that sub-section”. 

Except for portions underlined by us, 
the provisions of the two sections are 
identical. 


7. Dr. B. K. Mukherjea in his 
Tagore Law Lectures “On the Hindu 


Law of Religious and Charitable Trusts” 
(3rd Edition) at page 347 while dealing 
with the object and scope of S. 92 of the 
Code has stated as follows: 


“In a public trust the persons in- 
terested are the members of the general 
public or at least an indeterminate part 
of it and ordinarily it is not possible 
for all persons interested in a public 
trust to be made parties to a suit. The 
only relief possible was-under 5. 30 of 
the Old Civil Procedure Code which 
corresponds to Order 1 Rule 8 of the 
present one; but that too was neither 
convenient nor effective in all cases. The 
furisdiction of both the High Courts and 


the mofussil tribunals is: now affirmed 


and controlled by section 92 of: the Civil 
Procedure Code and a special procedure 
has been laid down which while obviat- 
ing the inconveniences inherentin suits 
in which a large and indefinite number 
of persons are interested, has at 
same time provided an effective check 
upon reckless and harassing litigation. 
As a suit under section 92 of the Civil 
Procedure Code is a representative suit, 
the court is enabled to decide effective- 
ly and finally what is best in the 
terests of the public, whenever a case 
relating toadministration of public. reli- 
gious and charitable trust comes up 
before it under section 92 of the Civil 
Procedure Code.” 

The Act having made sections 92 and 93 
of the Code inapplicable to public trusts 
governed by the. Act, it has made provi- 
sion by section 50 for institution of suits 
in respect of publie trusts. While under 
section 92 of the Code, a suit can be 
instituted in respect of a public trust 
only by the Advocate General or two or 
more persons having interest in the trust 
and having obtained the consent in writ- 
ing of the Advocate-General, under sec- 
tion 50 of the Act -such a suit can be 
instituted only by the Charity Commis- 
sioner or two or more persons having an 


interest in the Trust and having obtain-. 


ed the consent in writing of the Charity 


the - 


in- 


s A. I. R. 


Commissioner as provided in section 51. 
For the Advocate General, the Charity 
Commissioner is substituted under Sec- 
tion 50; but the character of suits under 
both the provisions remain the same. 


Having regard to the scheme of the 
Act, the language of section 50 and the 
set up in which section 50 occurs, it is 
clear that the purpose and object of sec- 
tion 50 is similar to that of section 92 
of the Code. Therefore, well settled 
principles governing section 92 of the 
Code are ‘equally applicable to section 50 
of the Act. 


8. Justice Woodroffe in Budree 
Das Mukim v. Chooni Lal Johurry, 
(1906) [LR 33 Cal 789 at p. 807, dealing 
with section 539 of the Civil Procedure 
Code, 1882, which is similar to section 92 
of the Civil Procedure Code, 1908, has 
observed as follows: 


“The suit cono moaia by the sec- 
tion is one of a representative charac- 
ter. 

It is obvious that the Advocate- 
General, Collector or other Public Offi- 
cer can and do sue only as representing 
the public and iff instead of these public 
officers. two or more persons having an 
interest in the trust sue with their con- 
sent, they so sue under a warrant to re- 
present the public as the objects of the 
trust; see Lakshmandas Raghunath Das 
yoa Kishore (1896) ILR 22 Bom 216, 


It follows from this that when a per- 
son or persons sue not to establish the 
general rights of the public, of which 
they are a member or members, but to 
remedy a particular infringement of 
their own individual right, the suit is 
not within or need not be brought under: 
the section.” 


To the same effect is. the view ken by 
the Full Bench of the Madras High 
Court in Tirumalai Tirupati Devastha- 
ham Committee v., Udiavar Krishnayva 
Shanbhaga, AIR 1943 Mad 466 (FB), by 
the Bombay High Court in Madhavrao 
Anandrao v. Shri Omkareshvar Ghat. 
AIR 1929 Bom 153 and by the Allaha- 
bad High Court in Darshan Lal v. Shib~ 
ji Maharaj Biraiman, AIR 1923 All 120. 
The decisions in Madharao’s case, AIR 
1929 Bom 153 and Darshan Lal's case, 
AIR 1923 All 120 have been referred to 
with approval by the Supreme Court in 
Bishwanath v. Sri Thakur Radha Bal- 
labhji, AIR 1967 SC 1044. 


In the said decision, the Supreme 
Court has stated that suit by an idol for 
declaration of iis title to property and 
Possession of the same from the defen- 
dant who is in possession thereof under 
a void alienation falls outside the scope 
of section 92 of the Code. In para 7 ofe 
the judgment, it is stated: 


t 
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“Other decisions- have reached the 
same result on a different ground, namre- 
ly. that such a suit is one for the en- 
forcement of a private right. 
beld that'a suit by an idol,. as a jurs- 
tic person against persons who inter- 
fered unlawfully with the property of 
the idol was a suit for enforcement of 


its private right and was, therefore, rot 


a suit to which S. 92 of the Code of 
Civil Procedure applied: See AIR .1€23 
All 120 and AIR 1929 Bom 153. 
present suit is filed by the idol for pas- 
session of its property from the person 
who is in illegal possession thereof and, 
therefore, it is a suit by the idol to en- 
force its private right. The suit also is 
for a declaration of the plaintiffs title 
and for possession thereof and is, there- 


fore, not a suit for one of the reliefs. 


mentioned in S. 92 of the Code of Civil 
Procedure. In either view. this isa suit 
outside the purview of S, 92 of the sad 
Code and, therefore, the said section is 
not a bar to its maintainability.” 


It was 


The 
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a suit, the trustees are not required to 
satisfy the conditions of ` section 50 of 
the Act. A suit for recovery of trust 
property instituted by a trustee not be- 
ing. one for enforcement of the right. of 
the public, but being merely for enforce- 
ment of the private rights of the trust 
or trustees. does not, in our opinion, fall 
within the scope of section 50 of the Act. 


10. It appears to us from the 
reasons given in paragraph 5 of the. 
Order of reference that it was urged 
before the Division Bench that the 
effect of the decision in Ganapathi Ram 
Naik’s case is to deny the right of 
the trustees to institute suits: for re- 
covering the trust properties held by 
trespassers. A careful reading of the 
judgment of Somnath Iyer, J. (as he 
then was). does not leave scope for any 


~ such: inference. That wasa casein which 


It is clear from the judgment of fhe. 


Supreme Court that if the suit is fied 
by the idol to enforce its private riglts, 
the provisions of section 92 of the Ccde 
are not attracted. A suit by an idol or 
by its trustees for a declaration that the 
suit properties belong to the trust and 
for possession of the same from persons 
holding the properties adversely to the 
trust is not a suit of a representat ve 
character instituted in the interest of 
the public, but is really a suit for the 
vindication of the individual or personal 
rights of the deity or the trustees. The 
same principles equally govern sits 
under Section 50 of the Act. 


9. If that be so, a suit dnstitu-ed 


by the idol represented by its trustee or. 


by the trustees qua. trustees for recovery 
of trust property is not a suit fallmg 
within the scope ‘of section 50 of -he 


Act but is a suit for enforcement of zhe‘ 


private rights of the idol or of the tru~« 
stees. It is. therefore, clear that.the ex- 

pression ‘two or more persons having an 
` interest in the trust’ in section 50 of che 
Act cannot include the trustees but pər- 
sons other than the trustees who have 
an interest in ‘the trust. The reason for 
holding that the expression ‘two or 


more persons having an interest in che - 


trust’ cannot be construed to include 
trustees, is not because the trustees are 
not persons interested in the trust but 
because of the character of the suit con- 
templated under section 50 of the Act. 


The remedy of the idol represen:ed 
by its. trustee or of the trustees to. en- 
force their individual rights is not fo 
ipstitute a suit under- section 50. but to 
sue in the ordinary courts in the usual 
way as any other citizen, and for, ‘such 


a 


a suit was brought on behalf of a tem- 
ple to recover rent from its tenant. The 
suit was resisted by the tenant on the 
ground that the consent of the Charity 
Commissioner under -section 50 of the 
Act not having been taken, the suit was 
incompetent. The said objection was 
overruled and the suit was decreed by 
the trial court. The appeal against the 
said decree was also dismissed by the 
District Court. The said decree was 
challenged by the'tenant in a revision 
petition to this Court. Govinda Bhat, J. 
(one of us) before whom the matter 
came, did not agree with the view taken 
by Hegde, J. (as he then was) in Shri 
Marikamba Temple v. Subraya Venkata- 
ramanappa (1958) 36 Mys LJ 923, 
wherein it was held that even a suit by 
a deity. for - possession: is governed by 
section 50 of the Act. 


On a reference made by Govinda 
Bhat J. the revision petition was heard 
by a. Bench consisting of Somnath Iver 
and Gopivallabha Iyengar. J J. Their 
Lordships. dissented from the view taken 
by Hegde, J. in Shri Marikamba Tem- 


‘ple’s case, (1958) 36 Mys LJ 923 and 


held that the suit filed by the deity was 
not governed by section 50 of the Act. 
It is clear from the facts of that case 
that the suit was filed by the deity for 
vindicating its own personal rights. 
Such a suit by a deity or by the trustees 
is not governed by section 50 of the Act. 
On the facts of that case. we are of opi- 
nion that the conclusion arrived at by 
the Division Bench was right. But. with 
respect. we are unable to agree with the 
reasons given by Somnath fyer, J: in 
Ganapathi. Ram Naik's case, 1964-1 Mys 
LJ 172 for holding that section 50 of the 
Act does not'govern such suits. Deal- 


ing with this aspect, this is what’ Som- 


nath Iyer, J. has observed in that deci- 
sion: i 
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“The ‘person having an interest’ in 
-~ a publie trust is therefore one whose 
interest is inferior to that of a trustee 
or manager and it is by reason of exist- 
ence of that inferior and smaller interest 
that S. 50 of the Act like S. 92 C. P.C. 
authorises the institution of a suit and 
regulates it in the manner specified in 
it. But that section does not govern the 
institution ‘of a suit by a person possess- 
ing larger and a higher interest which 
. is not regulated by it.” 


The applicability of S. 50 does not 


depend on the question whether the 
interest of the persons instituting the 
suit is higher or smaller, but on the 


question vzhether the plaintiffs are in- 
stituting the suit in a representa- 
tive character representing the public 
or whether they are vindicating 
their personal or individual rights. 
Persons who institute suits in their 
capacity as trustees do so not jn 
their reprəsentative capacity represent- 
ing the irterests of the public, but in 
their own individual or personal capa- 
city to vindicate their own rights. Mere- 
ly because the trustees are persons 
having an interest in the trust, the pro- 
visions of Section 50 of the Act will not 
be applicable, when they are vindicating 
their private rights and not suing in a 
‘Irepresentative capacity in the interest of 
the public. 


. 11. For the reasons stated above. 
we answer the two questions referred: 
as follows: 


(i) That the expression “person hav- 
ing interest in the Trust” occurring in 
section 2 (10) and Section 50 of the Act 
does not include trustees when they in- 
stitute suits in their capacity as trustees 
for vindicating their private rights; and 


(ii) that a suit under section 50 of 
the Act cannot be- filed by two or more 
trustees of a public trust for a declara- 
tion that the property belongs to the 
public trust and for possession of the 
same from a person holding it adverse- 
ly to the trust,” ` 


Answered accordingly. 


~ 
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AJR 1972 MYSORE 6 (V.59 C 2) 
B. VENKATASWAMI AND E. S. 
VENKATARAMIAH. JJ. - 


G. R. Nanjundaswami, Petitioner v. 
The Mysore State Transport Appellate 
Tribunal and others, Respondents. 


Writ Petn. No. 803 of 1971, D/- 7 
7-1971. l 


5 (A) Motor Vehicles Act (1939), Sec- 
tions 64-A and 47 (3) — Revision against 
resolution fixing number of stage car- 
riage. permits under S. 47 (3) — Limita- 
tion would run from date of resolution 
itself and not from date of knowledge 
thereof to aggrieved party. AIR 1960 
Mys 141 Held impliedly overruled by 
AIR 1965 SC 458; AIR 1965 SC 458, Fol- 
lowed. (Para 6) 


(B) Motor Vehicles Act (1939), S. 47 
(3) — Resolution fixing number of 
stage carriage permits — Act does not 
require it to be published in the form of 
notification for becoming effective — It 
becomes effective immediately it is pass- 
èd. (Para 7) 


Cases Referred: Chronological Paras 


(1965) AIR 1965 SC 458 (V 52)= 

(1963) Supp 2 SCR 273, Munici- 

pal Board Pushkar v. State 

Transport Authority 6 
(1960) AIR 1860 Bom 12 (V 47)= 

37 ITR 264. Petlad Bulakhi-. 

das Mills Co. Ltd. v. Raj Singh 6 
(1960) AIR 1960 Mys 141 (V 47), 

H. M. Shantanna v. State Trans- 

port “Authority, Mysore 6 
(1951) AIR 1951 Mad 204 (V 38)=—= 

(1951) 19 ITR 402. Muthiah 

Chettiar v. Commr. of Income- 

tax, Madras 6 


M. R. Venkatanarasimhachar, for 
Petitioner: K.S. Puttaswamy (for No. 3). 
M. Rangaswamy and S. V. Krishnaswamy 
(For No. 4), for Respondents. 


VENKATARAMIAH, J: In this 
petition under Article 226 of the Consti- 
tution of India, the petitioner has ques- 
tioned the correctness of an Order pass- 
ed by the Mysore State Transport Ap- 
pellate Tribunal (hereinafter referred to 
as the Tribunal). 


2. The few facts leading to this 
writ petition are these: The petitioner 
is a person who is engaged in the busi- 
mess of running stage carriage services 
between Kollegal and Nanjangud and on 
some other routes in the , District of 
Mysore. The Regional Transport Au- 
thority, Mysore (hereinafter referred to 
as the R. T. A.). published a notifica 
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tion calling for. representations from in- : 
terested persons with regard to the fixa- 
tion of the number of. services on the 
various routes in Mysore District u/s. 
47 (3) of the Motor Vehicles Act (here- 
inafter referred to as’ the’ Act).. The 
petitioner was one of the persons who 
made representations to the R. T. A 
stating that there was no need to grant 


permits for additional stage carriage 
services on some of the routes. By its 
resolution dated 22-1-1970 on . Special . 


Subject No. 2 of 1969, the R.T. A. ix- 
ed the number of permits that could be 
issued to ply stage carriage services on 
the various routes within- its region. 
Thereafter the R. T. A. called for ap- 
plications u/s. 57 (2) of the Act fom 
persons intending to ply stage carriage 
services’ on the various routes referred 
` to in its notification dated. 26-5-1970 
which was published in : the Mysore 
Gazette dated 11-6-1970. - According to 
the petitioner, he had no notice of the 
resolution passed by. the E. T. A. 
on 22-1-1970 fixing thè number of per- 
mits that could be` issued on the var-ous 
routes until 23-5-1970. On that day. it 
is stated by thè petitioner, he had gone 
to the Office of the R. T: A. for some 
. other purpose and then ‘came to know 
about the resolution passed u/s. 47 (Ð of 
the Act on 22-1-1970. Immediately he 
filed an application for a certified copy. 
of the resolution and the same was 
made available to - him on - 1-6-1970. 
Thereafter, the petitioner who was ag- 
grieved by the-resolution of the R. T. A., 
filed a revision petition under S. €4- 

of the Act before the Tribunal on 3)-6- 
1970 in Revision Petition No. 95 of 1970. 


3. When the above revision peti- 
tion came up for hearing before. the 
Tribunal, the question whether the -revi- 
sion petition had been filed in time ‘or 
not was raised by the Tribunal and it 
heard the petitioner’s counsel on: the 
said _question.. After hearing the. peti- 
tioner and some others who were s_mi- 
larly placed. the Tribunal passed a com- 
mon order which is produced before 
this Court as Annexure ‘B’ to the peti- 
tion. In the course of its order, the 
Tribunal came to the conclusion that in 
so far as the case of the petitioner was 
concerned, the revision. petition was out 
of time holding that the computatiom of 
the period of thirty days; which -was 
the prescribed period u/s. 64-A of the 
Act, had to be made from the date of - 
the resolution of the R. T. A., namely, 
22-1-1970. In’ that view of the mat- 
ter, the Tribunal dismissed‘ the revBion 
petition filed by the’ petitioner. 


>» 4 ‘Aggrieved: by the order of the 
Tribunal, the Petitioner has approached 
this Court with this writ petitiop. 


» 
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5. Sri. M. R. . Venkatanarasimha- 
char, the learned counsel for the peti- 
tioner. contended that the petitioner had 


no notice of the passing of the resolution - 
dated 22-1-1970 until . he went to the 


‘office of the R. T. A. on 23-5-1970. and, | 


therefore, it must be held that so far 
as the petitioner was concerned, 23-5- 
1970 should be taken as the date on 
which the period of limitation prescrib- 
ed under the first proviso to S.. 64-A 
of the Act would run as against him. 
He further contended that the petitioner 
having made the application for a cer- 
tified copy on the same day, was en- 
titled to the deduction of the period oc- 
cupied by the preparation and delivery 
of the certified copy. He, therefore,- 
urged that the revision petition filed by 
the petitioner on 30-6-1970 was in time 
if time was calculated from 23-5-1970 
and the period occupied by the prepara- 
tion and delivery of certified copy was 
deducted therefrom. If as Sri Achar 
contends the period of -limitation in: this 
case commenced on 23-5-1970, it may 
be that the petitioner’s revision petition 
would be in time. It is unnecessary to 
go into the question whether the peti- 
tioner is’ entitled to the deduction of the 
‘period occupied by the preparation and 
delivery of the certified copy on: ac- 
count of view we are going to take in 
this case. 


'6. In support of. his © contention 
Sri Achar relied on a decision of this 
Court in H. M. Shanthanna v. State 
Transport Authority in Mysore, (AIR 
1960 Mys 141). It was. held by this 
Court in that case that u/s. 64-A of the 
Act, the period of limitation for revision 
petition against the order of the R. T. A. 
to the State. Transport Authority . (now 
to the Tribunal as it obtains in the State 
‘of Mysore) began from the date on 
which the aggrieved party had notice- 
of the order of the R. T. A! and not 
from the date on which the order was 
made. 
the contention of Sri Achar. While 
coming to the above conclusion, this 
Court observed as. follows: 


“The learned counsel for the peti- 
tioner has also brought to our notice two 
decisions, one of the Bombay High 
Court and another of the Madras- High 
Court dealing with limitation applicable 
to revisions u/s. 33A of the Income-Tax 
Act. In the former, 37 ITR 264 = (AIR 
Sits Bom. 12). ae C. J. observed 

abe 


“If the fapigieiass gave the right of 
revision to the assessee under S. 33A it 
was an effective right and if the Legis- 
lature provided a period of limitation 
that period must equally be an effective 


period. When ye- Sov 1. ar = i 


This decision no.doubt supports - 


8 My Se [Prs. 6-7] 
we mean is that the whole period 
must be permitted to the person 


affected by the order within which 
he can. prefer the application for 
revision. The Assessee should know 
that he has a year’s time within which 
to make up his mind whether he should 
apply for revision or not.” 


In the latter case, Muthiah Chettiar v 
Commr. of Income-tax, Madras, 1951-19 
ITR 402 = (AIR 1951 .Mad 204) Raia- 
mannar. C.J. pointed out that the rule 
stated above is based upon salutary and 
just principle, viz. that if a person is 
given a right to resort to a remedy to 
get rid of an adverse order within a 
prescribed time limitation should not be 
computed from a date earlier than that 
on which the party aggrieved actually 
knew of the order or had an opportunity 
of knowing the order and therefore must 
be presumed to have had knowledge of 
the order.” 


This Court. therefore, held that the date 
of knowledge of the order passed by 
the R. T. A. was the date on which the 
period of limitation prescribed -u/s. 64-A 
.of the Act would commence. to run ag 
against a party. The above view of this 
court however according to us now 
stands impliedly overruled by the deci- 
sion of the Supreme Court in Municipal 
Board, Pushkar v. State Transport Au- 
thority (AIR 1965 SC 458). In that case, 
the Supreme Court was dealing witha 
‘question arising under section 64-A of 
‘the Act. The point for determination 
was whether a revision petition filed 
within thirty days from the date on- 
which a notification issued under R. 134 
of the Rajasthan Motor Vehicles Rules, 
was in. time or not. The relevant part 
of the Judgment of the ee Court 
is extracted below: 


l twe agree therefore that the words 
‘date of the order’ should not be read 
“os from the date of knowledge of the 
order” in the absence of clear indica« 
tion to that effect. In this connection 


the learned Attorney-General has drawn - 


our attention to several sections of the 
Motor Vehicles Act to show that where 
the Legislaturein prescribing the period 
of limitation intended that time should 
run from some .other date than the date 
when the order was given. Thus Sec- 
tion 13 in providing for an appeal from 
an order made refusing or: revoking a 
` driving licence says that an aggrieved 
person may appeal “within 30 days of 
the service on him of the order’. Sec- 
“tion 15 which provides for an appeal 
from an order of the licencing autho-« 
rity disqualifying a person from holding 
a driving licence Jays down that an ag- 


grieved. person may appeal “within 30 
hen oO af the nrar” Sara 


anes 
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tion 16 which provides for an appeal 
against certain orders of the Regional 
Transport Authority says that the ag- 
grieved person may appeal “within 30 
days of the receipt of intimation of such- 
order.” Section 35 which is another sec- 
tion providing for appeal says that the 
appeal may be made “within 30 days of 
the date of the receipt of notice of the 
order.” There is considerable force there- 
fore in the argument that if the Legis- 
lature had intended that an application 
for revision u/s. 64-A may be-made with- 
in 30 days from the date of intimation or 
knowledge of the order to the aggrieved 
person it would have said so; and in the 
absence of any such thing the court is 
bound to hold that the application 
will be barred unless made within 390 
days from the date of the order by 
which the person is aggrieved. . 


The above view of the Supreme Court 
is clearly contrary to the decision’ of 
this Couft in Shantanna’s case, -AIR 
1960 Mys 141. The date on which an 
aggrieved party comes to know of the 
order against which he proposes to file 
a petition u/s. 64-A of the Act is not 
relevant at all to determine the time 
when the period of limitation commen-{ 
ces to run against him. The relevant 
date, according to the Supreme Court, is 
the date of the Order itself. In the in- 
stant case, the date of resolution of the 
R. T. A. is 22-1-1970. If computation of 
time is made from that date. the revi- 
sion petition filed by ‘the petitioner 
peters the Tribunal is clearly barred by 
ime 


Ta Sri. Achar however relied on 
another part of the very decision of the 
Supreme Court in support of his conten- 
tion, wherein the Supreme Court had 
come to the conclusion that the relevant 
date for. purpose of calculation of period 

of limitation was the date on which the 
notification was issued by the R. T. A., 
but not an earlier date oh which it had 
taken a decision to issue such a notifi- 
cation. The Supreme Court further 
observed that it was the making of an 
effective order which gave rise to the 
grievance to.an aggrieved party togo up 
in revision before a higher authority. The 
bus operators concerned in that case 
felt aggrieved only by the notification 
by which alone the fixation of the new 
bus stand and the discontinuance of the 
old ‘bus stand could be brought about. If 
that was so, the _Supreme Court held. 
the relevant date was the date of .the 
notification, because that was the rele- 
vant order which was liable to be ques- 
tioned in revision. In the instant case, 
there is no such requirement that an- 
order passed u/s. 47 (3) of the Act should 
be published in the form of a notifica- 
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tion by the R. T. A. for it to be efsec- 
tive. In the absence of any such re- 
quirement, the resolution of the R. T. A. 
would be effective immediately .it is 
passed. We, therefore, find no substaace 
in the above contention of Sri Achar. 


8. . In the result, we.are of the 
opinion that the decision of the Triou- 
nal holding that the revision petition 
filed by the petitioner as barred by 
‘time, under Section 64-A of the Act 
must be upheld. This 
therefore, fails and is 
costs. 


dismissed. No 


_ Petition dismissed, 
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Madaiah Siddalingaiah. Petitioner v. 
State of Mysore and others, Respon- 
dents. 
i Writ Petn. No. 2337 of 1970, D/- 24- 
6-1971. . 


(A) Land Acquisition Act (1&94), 

S. 48 — Any cancellation of Notification 
issued under S. 4 can only be done by 
fresh Notification under S. 48 réad with 
. 8 (b) of the Rules. (X-Ref: S. 4). 
(X-Ref: Mysore Land Acquisition Rules, 
R. & (b)). W. P. No. 2167 of 1964, DY- 
7-2-1967. (Mys.) Disting. AIR 1946 Mad. 
450, Rel. on. {Para 3) 


(B} Land Acquisition Act (1894), 
S. 5-A (2) — Section 5-A (2) requires 
the Land Acquisition Officer -to œm- 
municate to the objector ‘only the fact 
of having made report to the Gov2rn- 
ment. It does not require to comm uni- 
cate the: recommendation itself made in 
the report. (1970) 1 Mvs LJ 462, Disting. 
(Para 4) 
= (©) Land Acquisition’ Act (1294), 
S. 15-A — Personal hearing to the peti- 
tioner is not necessary; therefore the 
fact that no opportunity of personal 
hearing was given to the petitione? is 
no violation of principles of natural jus- 
tice. (X-Ref: Natural justice). 
ae - (Para 5) 
Cases Referred:. Chronological: Paras 
(1970) 1970-1 Mys LJ 462. Kri- | 
shnamurthy v. State of Mysore 4 
(1967) Writ Petn No. 2167 of 1964, 
‘D/- 7-2-1967 (Mys)- i 
(1946) AIR 1946 Mad 450 (V 33)= 
1946-1 Mad LJ 337, Mammad 
Koyi v. Province of Madras 3 
C. S. Shanthamallappa and T R. 
Subbanna. for Petitioner: .S. G. Dodda- 
kale Gowda, High Court Govt. Pleeder. 
for Respondents. 
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-as the Act). 


. writ. petit.on.. 


‘hibit-H is the Notification under 


2 
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Mys. 9 
VENKATASWAMI, J: The peti- 


tioner is a owner of a land bearing Sur- 
vey No. 10 in Bilidale village, Kanaka- 
pura Taluka. He has questioned the 
validity of two Notifications issued by 
the Government under Sections 4 and 6 
of the Land Acquisition Act (referred to 
Copies of these Notifica- 
tions. have been produced along with the 
Petition and marked as Exhibits C and 
H. Exhibit-C -is the Notification issued 
under Section 4 bearing No. RD 11 
AQB 67 dated 21-2-1967 published in the 
Mysore Gazette on 6th of July 1967..Ex- 
: Sec- 
tion 6. issued pursuant to the Notification 
Exhibit-C, bearing No. RD 589 AQB ; 
dated 7th February 1970, and the date ` 


= of publication in the: Mysore Gazette, is 


not indicated in the said Exhibit. 

2. . Sbri T. R. Subbanna, the 
learned counsel appearing on behalf of 
the Petitioner, urged the following con- 
tentions: ` 

(i) That the Government, having 
withdrawn from acquisition as can be 
seen from Exhibit-F, which is a letter 
addressed by the Secretary to the Gov- 
ernment of Mysore. Revenue Depart- 
ment, to the- Deputy Commissioner, 
Bangalore District and dated 21-3-1969, 
should have issued a fresh Notification 
under Section 4 of the Land Acauisi- 
tion Act. instead of following up the 
earlier Notification Exhibit-C by the 
issue of a Notification under Section 6 
of the Act. Hence the present proceed- 
ings are invalid and both the Notifica- 
tions are Hable to be quashed; 


(ii) That the fact of having sent up 
a report to the Government under Sec- 
tion 5A (2) of the Act, not having been 
intimated to the petitioner, the Notifica- 
tion under Sec. 6, stands vitiated; and 


(iii) That the Government, not-hav- 
ing afforded the petitioner an opportu- 
nity of a personal hearing in support of 
his petition under Sec. 15 A of the 
Acquisition Act, the Notification under 
Section 6 would be invalid. 


- 3. >We are unable. to accept any 
of the above contentions. In regard to 
the first contention of the learned coun- ` 
sel, reliance is: placed on Exhibit ‘F’, 
which is a letter addressed to the De- 


‘puty Commissioner by the Secretary to 
_the Government, 


It is no doubt true 
that the said communication refers to 
the dropping of the acquisition proceed- 
ings accompanied with a request to the 
Deputy Commissioner to: take such steps 
as may be necessary for the cancella- 
tion of the present: Notification issued 
under Section 4 of the Land Acquisi- 
tion Act. In our opinion, this communi- 
cation ‘ex facie’ does not indicate that 
such dropping of proceedings was order- 
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ed at the instance of the petitioner, nor 
is it a communication addressed to the 
petitioner putting him on notice of such 
dropping of proceedings. It is a part—of 
the- correspondence between the two 
officers of the Government and no reli- 
ance can be placed by the petitioner on 
the contents thereof. 
the submission, Shri  Subbanna. the 
learned counsel, also relied on a judg- 
ment of this Court in Writ Petn. 2167 
of 1964 pronounced on 7-2-1967 (Mys). It 
isno doubt laid down therein that S. 48 
of the Land Acquisition Act did not ex- 
pressly enjoin the issuance of a Notifica- 
tion for a cancellation of the Notifica- 
tion issued under Section 4 of the Act. 
But this decision will not be of any assis- 
tance to the petitioner, in view’ of the 
fact that subsequent to the proceedings 
concerned in the said Writ petition, rules 
have been framed under the Land 
Acquisition Act, in the year 1965. Rule8 
(b) of the said rules lays down that 


“when the Government decides that 
all or any. land possession whereof’ has 
not been taken should not be acquired, 
a notification cancelling the notification 
issued under Section 4, shall be. publish- 
ed by the Government.” 


It is, therefore. clear from the above 
statutory prescription that any cancella- 
tion of Notification for acquisition can 
only be done by a fresh Notification 
issued under Section 48 of the Act read 
with Rule 8 (b) of the Rules. There is 
no such Notification in the instant case. 
This view is also supported by a deci- 
sion of the Madras High Court in Mam-~ 
mad Koyi v. Province of Madras. (AIR 
1946 Mad 450). 


4. The second ground relates to 
the Land Acquisition Officer’s non-inti=- 
mation of the fact of having sent up a 
report to the Government, to the peti- 
tioner, as enjoined under Section 5 A (2) 
of the Land Acquisition Act. It is 
seen from the averments in the affida- 
vit of the petitioner that what he com- 
plains of is the non-communieation of 
the recommendation of the Land Acqui- 
sition Officer. made to the Government. 
to the petitioner. This does not, how- 
ever, mean that the . petitioners grie- 
vance was one concerning the non-inti- 
mation of the fact of having sent. up 
such a report to the Government. But, 
it is the contention of Shri Subbanna, 
that it should be understood in the 
sense prescribed for in Section 5-A (2) 
of the Act. 
tion ‘in-this behalf is correct, even then, 
in our opinion. the petitioner cannot 
succeed. It is seen from the record, that 
the objections filed by the petitioner in 
response to the Notification under Sec- 
tion 4 of the Act, were clearly out of 


On this part of. 


Assuming that his conten- 


A. IL. E. 


time, and this fact is not disputed. It 
is no doubt true that the Land Acqui- 
sition Officer has considered those 
objections notwithstanding their belated- 
ness. The fact of his having consider- 
ed such objections does not give rise to 
any right in the petitioner, clothing him 
with the character of an objector under 
the provisions of Section 5-A of the 
Act. An objector, under Section 5-A of 
the Act, is one who has filed his objec- 
tions within the time preseribed under 
the Notification under Section 4 of the 
Act. The prescription regarding intima- 
tion of the fact of having sent up a 
report: to the Government is clearly 
relatable to an objector of the latter 
kind. Lastly. a decision of this Court 
relied on by Shri Subbanna, requires to 
be noticed. It is the case of Krishna- 
murthy v. State of Mysore (1970 (1) 
Mys LJ 462). The passage relied on 
reads thus: 


“Therefore under Sectio - 
Clause (2) of the Act, the pelone Eis 
entitled to be informed of the fact of ` 
the report, containing the recommenda- 
tions, having been submitted to the 
Government. . ..” 


Reliance was particularly placed on the 
words ‘containing the recommendations’ 
in the above said passage, for the con- 
tention that it was the duty of the Land 
Acquisition Officer to have furnished a 
copy of the recommendations made to 
the Government by him, even though 
not applied for. On a fair reading of 
the above passage, it appears to us that 
by the aforesaid words the Court was 
merely. explaining the contents of any 
report to be made by the Land Acqui- 
sıtion Officer under Section 5 A (2) 
under the Act. But it does not mean 
that what is to be communicated there- 
under is the recommendation itself. 
What Section 5 A (2)` enjoins is the 
communication to the objector only the 


fact of having made t 
Government. ne repart to Tae : 


5. The last contention relates to 
denial of an opportunity of personal 
hearing . before the Government. It is 


not clear from the averments in the 
affidavit, whether such a petition was 
presented pursuant to the provisions of 
Section 15A of the Land Acquisition 
Act. If it is not a petition under Sec- 
tion 15A of ‘the Act. we do not think 
that the petitioner would be well within 
his right in demanding a personal hear- 
ing. Even assuming that it is a peti- 
tion under Section 15-A of the Act, he 
would still, in our opinion, not be en- 
titled to any such hearing as of right, 
S. 15-A of the Act clearly relates to the 
power of the Government to revise any 
order or proceeding although a person in 
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the position of the petitioner can present 
a petition pursuant thereto as laid dcwn 
in certain decisions of this Court. That 
apart, ‘the Section does not expressly en- 
join that a petitioner. should be heard 
personally. We .are, therefore, 
suaded to agree that ‘there is violation 
of any- principle of natural justice, as 
contended for. by Mr, Subbanna, the 
learned counsel. 


.. 6. In the result, the petition fails 
and is dismissed, but without costs. 


Petition dismissed. 
i A 





AIR 1972 MYSORE 11 (V 59C 4 
A. NARAYANA PAI, C. J. AND 
"B. VENKATASWAMI, J. 


T. Sathyanarayana, Petitioner v. The 
State Transport Authority in Mysore (by 
its Chairman) -Multi Storeyed Building, 
Vidhan Veedhi Bangalore 1 -and anotner, 
Respondents, 

Writ Petn, No. 859 of 1971, D/- 12-4- 
4971. 7 . 
- (A) Motor Vehicles Act . (1€39), 
Section 49 — An application for a con- 
tract carriage permit specifying not an 
area but a route for which the permt is 
desired is not invalid inasmuch as a 
route may also answer. the description of 
area, ; aras ¢, 5) 


(B) Motor Vehicles Act (1939). 
w~ Any defect in an application ral : 
contract carriage permit cannot | totally 
oust the jurisdiction of: the transport 
authority in the matter of granting or 
refusing to grant the permit asked for. 
AIR 1960 Mys 72 Expl. 
(C) Motor Vehicles Act (1939) S. 50 
=- The fact that Section 50 obliges the 
Transport Authority to consider certain 
specific representations cannot prevent 
it from considering any other representa- 
‘tious on facts relevant for considering 
sufficiency of the’ number of existing 
contract carriages: on the route and for 
issuing or refusing the permit. 
(Para He 
(D) Motor -Vehicles Act (1939), £. 
w- Mention in the permit that it i ss 
contract carriage permit for operating. a 
contract carriage is.sufficient to indicate 
that the contract. carriage cannot be ton- 
verted into a Stage. carriage and no 
further explanatory conditions need be 
added to make it clear to the person con- 
cerned. (Para 11) 


Cases Referred: ~ Chronological Faras 
- (1960) AIR 1960 Mys 72 (V 47) = 
1959 Mys -LJ ` 759, Central 
Karnatak Motor Service Ltd. v. «. 
« Mysore Board of. Revenue. 


GO/HO/D308/71/GNB/S - 


not per- 


(Para 6). 


T. Sathyanarayana v. S. T. A. (A. N. Pai C. J) 


= 


: tract- carriage permit. 


` 


[Prs. 1-6] Mys: 11 


_M. Rangaswamy, for Petitioner; N. S. 
Narayana Rao,`for Respondent No, 2. 

A. NARAYANA PAI C. J:— 
-Because the learned counsel in the course 
of -the arguments on an interlocutory 
application to vacate the interim order 
agreed that the main matter itself may 
be heard and disposed of. we have heard. 
full arguments on the merits of the case. 

2. The petitioner,. who is opera- 
ting a stage carriage service from Mysore | 
to Calicut impugns the contract carriage 
permit granted by the first.. respondent 
State Transport Authority in Mysore to 
the second respondent in respect of a 
Toute from Bangalore to Calicut via 
Mysore and back along the same route. 


3. The contentions raised on be- 
half of the petitioner by his - learned 
counsel Mr, Rangaswamy are ree in. ` 
number: - 


'( 1) That the application itself was 
not in accordance with Section 49 of the 
Act and that.therefore no order could 
have been passed on it, ° 


(2) that the permit does not contain 
any condition to ‘make it clear that the 
contract carriage - -shall not be utilised „as 
a stage carriage, and 

(3) that the Transport Authority has 
taken into account irrelevant material. 


4. Section 49 of the Act enume- 
Tates the particulars which should be set 
out in an application for grant of a con- 
One of them is 
the area for which the permit is requir- 
ed. In the application made by the 
second respondent however what is 
specified is not an area but a route from 
Bangalore to Calicut via Mysore. . The 
prescribed form of application No. 51 
however describes the particulars requir- 
ed to be specified in paragraph 4 as 
Route(s) or area(s) for which the “per- 
mit is ‘desired, ` 


5. The argument in our opinion 
is extremely technical. One thing that 
is perfectly clear to us is that route may 
also answer the description of an area. 
What is also clear is that the reason for 
using the word area is that a contract 
carriage permit may be granted. for 
operation of a vehicle as a contract carri- 
age within a specified area without. limi- 
ting the same to any route, as for exa- 
mple. a taxi cab. Hence by using the 
word area it cannot be contended that 
the idea of a route is totally excluded. 
That it cannot be so excluded is clear. 
from the provision of Section 51 that the 
authority while granting the permit may 
restrict it to any specified route or 
routes, 


6. Even olberwisa. the alleged 
defect, if any, in the application. is not, 
in our opinion, sufficient to totally oust, 
the jurisdiction of the Transport autho-| 
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rity in the matter of granting or refus- 
ing to grant the permit asked for. The 
ruling of this Court reported in 1959 Mys 
LJ 759=(AIR 1960 Mys 72) (The Central 
Karnataka Motor Service Ltd.) depended 
upon by Mr. Rangaswamy does not 
support the contention that any defect in 


an application is sufficient ground for 


holding that the Transport authority has 
no jurisdiction whatever to reject or 
receive the same. Indeed the ruling 
- relied upon by him is one in which the 
rejection ofadefective application by the 
Transport Authority was upheld by this 
court. It means that the. Transport 
Authority had the jurisdiction to make 
an order rejecting the application. What 
is more, the fundamental principle which 
should be borne in. mind is that 
any defect in the pleading or any dis- 
ability placed by law on a litigant is not 
‘an element which takes away the juris- 
diction of the court. Jurisdiction is con- 
ferred by law. The fact that there is a 
procedure prescribed for invoking the 
said jurisdiction: does not mean that 
there is any such link between the 
jurisdiction and the procedure as to 
result in any defect in the procedure 
operating to destroy the jurisdiction 
‘itself, 


7. The third contention is based 
upon the resolution of the Transport 
Authority that it had considered the 
representations of several institutions and 
individuals with regard to the grant of 
contract carriage permit on the route 
in question. The argument is that con- 
sideration of these representations ‘was 
beyond the scope of Section 50 which 
reads as follows:— 


“A Regional Transport Authority 
shall. in considering an application for a 
contract carriage permit, have regard to 
the extent to which additional contract 
carriages may be necessary or ‘desirable 
in the public interest; and shall also 
take into consideration any representa- 
tions which may then be made or which 
may previously have.. been made by 
persons already holding contract carriage 
permits in the region or by any- local 
authority or police authority in the 
region to the effect that the number of 
contract carriages for which permits 
_ have already been granted is sufficient 
for or in excess of the needs of the 
region or any area within the region.” 
It is clear from this section that the main 
matter which the Transport Authority 
is to have regard for is extent to which 
additional contract carriage may be 
necessary or desirable in the public in- 
terest; but it is also called upon to con- 
sider any representations of the descrip- 
tions set out in the section. The fact that 
the section obliges the Transport Au- 
thority to consider certain specific , repre- 


{[Prs. 6-9] T. Sathvanaravana v. S. T. A. (A. N. Pai C. J) 
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sentations cannot. inour opinion. be de- 
pended upon to contend that the autho- 
rity should not take into account any 
other representation. What the law 
requires it to exclude is an irrelevant 


considera tion or consideration of any 
irrelevant matter. What matters 
are relevant . can be gathered 


from Section 50 of the Act, viz., whether 
the number of contract carriages already 
on the route are sufficient or insufficient 
from. the point view of public interest. 
For deciding that matter, we do not 
think that the authority can be denied 
the benefit of representations òn facts 


made by persons who may be expected 


to know those facts. Further limitation 

is that those facts must have relevant 
baari upon the decision of tbe main 
matter regarded as a relevant considera- 
tion for deciding whether or not to grant 
the permit, 


8. The second contention proceeds 
upon the definition of a contract carriage 
and the alleged inadequacy of the form 
of permit in the matter of bringing to 
the notice of the. grantee of the permit 
and the enforcing authority, the exact 
conditions and limits of operating a con~ 
tract. carriage. According to the defini- 
tion, contract carriage is a motor vehi- 
cle which carries a-passenger or passen- 
gers for hire or reward under a contract 
expressed or implied for the use of the 
vehicle as a whole, The argument of Mr, 
Rangaswamy is that because this aspect 
of the matter is not clearly brought out 
in the nature of the conditions set out 
in the permit there is every possibility 
of the. grantee of the permit using 
the _ carriage as, stage carriage by 
picking up passengers or taking 
fares saparately from each indivi- 
dual- passenger and not as. remuneration 
stipulated in a contract for the use of the 
whole of the carriage. He also states that 
by reason of the same omission. even 
the enforcing PRRONI ‘are pleading 
helplessness. 


9, Although there may be the 
possibility ofonerators trying to circum-= 
vent the law, we fail to see how the en- 
forcement authorities can: plead helpless- 
ness. Authorities appointed to enforce 
the provision of the law are expected to 
know the details thereof and it is too 
much to expect that the police or the 
Transport Authorities on whom lies the 
task of enforcing the provisions of the 
law could plead ignorance thereof or 
plead helplessness. The permit is issued 
in Form No. 60 prescribed under the 
Rules. It is expressly described as a 
permit in respect of a particular contract 
carriage, Condition 11 thereof expressly 
states that this-permit does not entitle 
the holder to use the -.vehicle therein 
described as a stage carriage or asa goods 
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vehicle for hire. : 
mit therefore cannot plead that: the 
permit permits him. to convert a -contrec 
carriage into a stage carriage: -> r 


10. . TR as. Mr. Rangaswamy 
apprehends. the enforcing authorities 
may feel some difficulty it is up to tne 
Head of the Department dealing with tne 
matters to issue express instructions to 
the subordinates in the matter of enforc- 
jing them. i 


‘Il. 


that itis a contract carriage permit for 
operating a contract carriage and the 
description itself imports all the restr.c- 
tions and conditions specified in* regard 
thereto in the statute iteslf; we do 
not think that it is necessary to add any 
further explanatory condition to bring 
the matter to the notice of the perscns 
concerned. 


12. The writ petition fails and is 
hereby dismissed, v. = 
Z Petition dismiss2d. 





AIR 1972 MYSORE 13 (V 59 C 5) 


A. NARAYANA PAI, C. J. AND 
M. S. NESARGI, J. 


S. N. Sheshadri and others, Peti- 
tioners v. Managing Director Life Insu- 
rance Corporation of India, Yogaksherna, 
Madame Cama, Bombay 1 and another, 
Respondents. 

Writ Petn. No. 
C. W. Nos. 2191 ‘and 
8-6-1971. 


i332 of 1967 end 
1390 of 1967, D/- 


Constitution of India, Art. 226 — 


Scope of power under — The High Coart 
- will not interfere with an appellate. order 
dismissing appeal against dismissal of 
employees of the Life Insurance Corpora- 
tion even though the appellate authority 
has not observed the provisions of Re- 
gulation 46 (2), Staff Regulations of vhe 
Life Insurance Corporation. AIR 1970 5C 
. 1244, Followed. (Paras 2, 3) 


Staff Regulations like those of zhe. 


Life Insurance Corporation cannot be re- 
garded as imposing any statutory ‘obliza- 
tion and therefore any breach of these 
Regulations is not amenable to correction 


. under Art. 226. (1970) 1 Lab LJ 1 (Cal), 
Followed.. i (Para. 3) 
Cases Referred: Chronological Paras 


(1971) AIR 1971 SC 211 (V 58)= 
Civil Appeal No. 1171 of 1967, 
D/- 27-4-1971, Indian - Airlines 

, Corporation v. Sukhdeo Rai i 


HO/10/E147/711/Y PB 


S. N. Sheshadri v. L. I. Corpn. 
The grantee of a per-- 


. As the permit stands, for the. 
reasons stated, it is sufficient to indicate. 


- which 


“ 


(A. N. Pai C. J) [Prs. 1-3] 


Mys. 43 
(1970) 1970-1 Lab LJ 1 = 75 Cal ` 
WN 26,. Life Insurance Corpora- 


tion of India v, Nilratan Baner- 
jee 3 


* (1970) AIR 1970 SC 1244 (V 57)= 


1970 Lab IC 1044, Executive 
Committee of U. P. Warehousing 
Corporation v. Chandra Kiran 
. Tyagi $ . 3 


N. Santhosh Hegde, for Petitioners; © 
M. Chinnaswamy (fof No. 1) and Srini- - 


vasa Iyengar (for No., 2), for Respondents. 


A. NARAYANA PAI, C. J.:— The 
Petitioners in these three cases were. em- 
ployees of the Life Insurance Corpora- 
tion. In certain- disciplinary enquiries 
held against them! by the Zonal Manager, 
they were found guilty of one or other 


- Of the -charges framed against them, and 


the penalty of dismissal was imposed 
upon them. Upon appeal to the Manag- 
ing Director, the appeals were- dismissed 
by short orders, suggesting and support- 


ing the case of the petitioners that the - 


Appellate Authority had not applied his 
mind fully to the facts and circumstances 
of the case, as he was bound to, in the 
light of Regulation 46 (2) of the Staff 
Regulations of the Life Insurance Cor- 
poration which are modelled on similar 
rules contained in the Civil Services 
(Classification, Control and Appeal) Rules 
governing Government servants. 


2. Whatever may be the position 
regarding the regularity of. the original 


enquiry and infirmities, if any, in thel- 


report of the Enquiring Officer, as to 


which we express no opinion, there ap-|- 


pears little doubt that.the orders of the 
Appellate Authority prima facie reveal 
a grave failure on his part to obey the 


provisions of the Regulation - mentioned|- 


above and that the petitioners may legi~ 
timately feel aggrieved thereby. 


3. But it is not possible for us to 
interfere under Art. 226 of the Constitu- 


tion in favour of the petitioners in view 


of the clear declaration of law made by 


the Supreme Court in the case of Ex- 


ecutive Committee of U. P. Warehousing 
Corporation v. Chandra Kiran Tyagi, AIR 
1970 SC 1244 and the latest unreported 
decision of the Supreme Court in Civil 
Appeal No. 1171 of 1967, D/- 27-4-1971 =: 
(since reported in AIR 1971 SC 211) 
Indian Airlines Corporation v. Sukhdeo 
Rai (where they have approved the deci- 
sion of the Caltutta High Court in Life 
Insurance Corporation of India v. Nilratan 
Baneriee. (1970) 1 Lab LJ 1 (Cal)), in 
their Lordships have pointed out 
that the Staff Regulations like those o 
the Life Insurance Corporation cannot be 
regarded as imposing any statutory obli- 


+ 
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gation and that therefore any breach. of 
these Regulations is not amenable to cor- 
rection under Art. 226 of the Constitu- 
tion. It is also pointed out that there 
is no right to reinstatement except in 
three cases, viz., 


*(1) a public servant who has been 
dismissed from service in contravention 
of Art. 311; 


(2) reinstatement ` of a dismissed 
worker under industrial Law oor by 
Labour or Industrial Tribunals, and 


(3) a statutory body when it has 


acted in breach of a mandatory obliga- . 


tion imposed by statute”. 


and that therefore in cases where there 
is no right to reinstatement, the order of 
‘dismissal, however unlawful subsists, be- 
cause to quash the same would in effect 
be reinstating the dismissed employee in 
service, 


4. The Writ Petitions therefore 
fail and are dismissed. 


Petitions dismissed. 





AIR 1972 MYSORE 14 (V 59 C 6) 
D. M. CHANDRASHEKHAR, J. 


Fitter Peera Saheb, Petitioner v. K. 
Balachandra Rao and others, Respond- 
ents. 


Civil Revn. Petn. No. 1499 of 1970, 
D/- 12-4-1971, from order of Dist, J., 
Bellary, D/- 4-7-1970. 


A (A) Transfer of Property Act (1882), 

S. 106 — Notice of termination of ten- 
ancy — Section 106 does not provide that 
notice must be sent by registered post, 
such notice can also be sent by ordinary 
post and when such notice is sent under 
a certificate of posting a presumption 
arises under S. 114 of the Evidence Act 
that there has been due service of such 
notice. AIR 1870 Mys 77, Rel. on... 
(Paras 7, 8) 


(B) Houses and Rents — Mysore Rent 
Control Act (22 of 1961), S. 21 (1) (h) 
— In ordinary circumstances when the 
owner says that he requires his premises 
for his own use and occupation, the court 
must start with a presumption that the 
landlord’s claim is true — A mere state- 
ment of the tenant that the case of the 
landlord is false is not sufficient to rebut 
that presumption. (1969) 2 Mys LJ 564, 
Rel. on. (Para 10) 


HO/10/D818/71/RGC 


Fitter Peera Saheb v. Balachandra Rao 


A.LE. 


(C) Houses and Rents —— Mysore 
Rent Control Act (22 of 1961), S. 21 (1) 
(h) — The mere fact that the tenant 
would be put to the trouble of finding 


` out an alternative house for his residence 


and to the inconvenience of shifting his 
residence from the present place, or that 
he would be required to pay higher rent 
cannot be a ground for refusing landlord 
to take possession of the premises for his 
own use. (1970) 1 Mys LJ 244, Rel. on. 

(Para 11) 


(D) Houses and Rents —- Mysore 
Rent Control Act (22 of 1961), S. 21 — 
Where a landlord seeks to obtain resi- 
dential premises in possession of a ten- 
ant for his own use for non-residential 
purnose, it is not necessary that he must 
obtain a permission from the Controller 
under S. 11 — (X-Ref:— Section 11). 

(Para 14) 


Obtaining such permission from the 
Controller under Section llisnot a con- 
dition precedent either for making an ap- 
plication for eviction or for making 
decree for eviction. If such permission 
is‘ obtained by the landlord after decree 
for eviction is passed and before he oc- 
cupied .such premises for non-residential 
purposes that would be sufficient com- 
pliance with the requirement of S. 11.- 

(Para 14) 


Cases Referred: Paras 


Chronological 


(1970) AIR 1970 Mys 77 (V 57)== 
(1969) 2 Mys LJ 179, Achamma 
Thomas v. E. R. Fairman 


(1970) 1970-1 Mys LJ 244 = 1970 ` 
Ren CR 551, Malai Kolandai 
Mudaliar v. Swaminathan Li 


(1969) 1969-2 Mys LJ 564 = 19 


Law Rep 297, Wadhva v. Chandra- 
shekhariah 10 


wd 


P. C. C. Chengappa, for Petitioner; 
S. G. Bhagvan, for Respondents Nos. 1 
to 6. 


ORDER:— This Revision : Petition 
under Section 50 of the Mysore Rent 
Control Act, 1961, (hereinafter referred 
to as the Act), is by a tenant against 
whom a decree for eviction was made by 
the Munsiff at Bellary and affirmed. by 
the District Judge at Bellary. The peti- 
tioner and the respondents will herein- 
after be referred to respectively as the’ 
tenant and the landlords. ° 


2. The premises are occupied by 
the tenant for his residence. Though the 
landlords sought for eviction of the ten- 
anton three grounds. the decree for ` evic- 
tion has been only on the ground speci- 
fied in Cl. (h) of sub-section (1) of Sec* 
tion 21, namely, the premises being rea« 
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landlords for their occupation. The land- 


lords claimed that the premises were re- 
quired to provide additional accommoca- 


_ tion for their business of manufacturing 


ready-made garments. 


3. Mr. P. G. C. Chengappa, learn- 
ed’ counsel for the petitioner, urged: the 
following contentions in this petition 


(1) There was no valid notice deter- 
mining the tenancy; . 


Gi) The landlords had not establish- 
ed that they. required the premises rea- 
sonably and bona- fide for their occupa- 

tion; : 


(iii) Greater hardship would be caws- 


ed to the tenant by granting a decree “or, 
eviction than the hardship that might be 


caused to the landlords by refusing such 
decree; and T 


(iv) The decree “for eviction could 


not be made as the landlords had not- 


-obtained the permission of the Controller 


for conviction of the: residential buid- - 


ing for non-residential use. 


4. It is common ground that che 
landlords had sent on 14-4-1967, by ze- 
gistered post, a notice addressed to -he 


tenant determining the tenancy, that taat 
notice’ was returned to them with an 
endorsement that the tenant. had ‘left 
the place without intimation’ and ‘that 
subsequently on 5-5-1967, the landlords 
again sent by registered post another 
notice which reached the tenant on 17-5- 
1967. The landlords have alleged tnat 
on 5-5-1967 they sent to the tenant, by 


ordinary post with a certificate of pcst-. 


ing a copy of.the notice sent by register- 
_ ed post. The certificate of posting ras 
been produced and marked as Ex. P-<.. 


5. Both the Courts below have 
held that the notice sent by ordinary 
post with a certificate of posting, nrust 
be presumed to have reached the tenant 
within a day or two and that such no‘ice 
was sufficient to determine the tenarcy. 


6. However, Mr. Changappa con- 
tended that a notice sent by ordinary 
post could not be regarded as one con- 

templated in Section 106 of the Transfer 
’ of Property Act and that the notice sent 
by registered post did not reach the ten- 
ant 15 clear days before the end of the 
month of the tenancy and that hence 
there was no valid notice determining the 
tenancy. 


7. The question whether a ‘nozice 
sent -by ordinary post is a valid one is 


Fitter Peera Saheb v. Balachandra Rao 
sonably and bona fide required by te 


[Prs. 2-10] Mys. 15 


no longer res integra in view of the deci- 
sion of this court in Achamma Thomas 
v. E R. Fairman. 1969-2 Mvys LJ 179 
(AIR 1970 Mys 77) wherein it was 
held that Section 106 of the Transfer of 
Property. Act does not provide that a 
notice of termination ‘of the tenancy, 
should be sent by registered post, that 
such notice can also be sent by ordinary 
post and that where such notice is sent 
under a certificate of posting a presump- 
tion arises under Section 114 of the, Evi- 
dence Act that there has been due service 
of such notice. i 


8. In the present case, the certi- 
ficate of posting Ex. P-4, shows that the 
notice was sent. by ordinary post on 5-5- 
1967. A presumption arises that it must 
have reached the tenant who was residing 
in the same. place, namely, Bellary City, 
on the folowing day or at any rate on 
7-5-1967. Even though the notice sent 
by .registered post- reached the tenant on 
17-5-1967, the notice sent by ordinary 


rreme 
—— 


~ 


post which may be presumed to have}: 


reached the tenant on or before 7-5-1967, 
was sufficient notice to determine the 
tenancy, Hence, I am unable to accept 
the contention of Mr. Chengappa that 
there was no valid notice terminating the 
tenancy. 


= 


9. © Mr. Chengappa next urged that 
the landlords have not produced any 
satisfactory evidence to prove’ that they 
required the premises reasonably and 
bona fide for their occupation. Besides 
the’ evidence of one of the landlords, 
there is also the evidence of one of their 
employees. Both of them deposed that 
in the premises in which the landlords 
have been carrying on business in ready- 
made garments, the accommodation was 
inadequate and that they needed the 
premises occupied by the tenant to 
provide additional accommodation ‘to 
‘their workmen and to stock their goods. 
The tenant has not produced any evi- 
dence to rebut the evidence’ adduced by 
the -landlords on this point. 


A 


10. However, Mr. Chengappa sub- 
mitted that the landlords’ evidence was 
self-serving and that the other witness 
who was their employee, was also an 
interested witness. On the question whe- 
ther the landlords require the additional 
accommodation for their business it is 
difficult to expect any witnéss other than 
that the. landlords themselves and their 
employees to know the conditions of 
their business and the extent of accom- 
modation needed for that business. More- 
over, as pointed out by this court in 
Wadhva v. Chandrashekhariah, ( (1969) 2 
Mys LJ 564), in ordinary circumstances 
when the owner ,says that he requires 


Pa 
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his premises for his own use and occupa- 
tion, the court must start with a, pre- 
sumption that the claim of the require- 
ment of premises by the landlord for his 
personal use and occupation is true and 
the mere statement of the tenant that 
the case of the landlord is false, is not 
sufficient. Both the courts below have 
considered the evidence and held that 
the landlords reasonably and bona tide 
require the premises for thelr own oc- 
cupation. I see no reason to differ from 
the view taken by the courts below on 
jthis point. l 









11. It was next contended by Mr. 
Chengappa that greater hardship would 
be caused to the tenant by granting the 
decree for eviction than the hardship 
that might be caused to landlords by the 
refusal of such decree. The courts below 
have noticed that the tenant produced no 
evidence in support.of his plea that it 


was not possible for him to secure alter~- 


native accommodation for his residence 
in Bellary City. It may be, that he 
would be put to the trouble of finding 
_out an alternative house for his residence 
and to the inconvenience of shifting his 
residence from the present place. He 
‘may have to pay a higher rent for such 
alternative accommodation. As pointed 
eut by this court in Malai Kolandai 
Mudaliar v. Swaminathan. (1970 (1) Mys 
LJ 244), such trouble, inconvenience and 
difficulties are inevitable in practically 
every case of eviction of a tenant from 
the premises he has been occupying and 
on that score the landlord cannot be 
denied possession of his premises for his 
own. use, where his requirement is reason- 
able and bona fide. 


12. Lastly, it was contended by Mr. 
Chengappa that the courts below should 
not have granted a decree for eviction 


until the landlords had obtained the per~. 


mission of the Controller to convert the 
premises for non-residential use. ° Mr. 
Chengappa referred to sub-section (1) cf 
S. 11 of the Act which reads:— 


11. Conversion of residential build- 


ing— 


(1) Save as otherwise provided in 
this Act, no residential building shall pe 
converted into a non-residential building 
except with -the permission in writing 
Sacteeavs Controller.” 


13. The learned District Judge 
took the view that where the landlord 
wants to use for his non-residential pur- 
pose, his premises occupied by the ten- 
ant for his residence, the landlord obtain- 
ing the permission of the Controller 
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under Section 11, is not a condition pre- 
cedent for granting a decree for eviction. 
and that it is open to the landlord to 
obtain. such permission after obtaining 
the decree for eviction. 


14, Section 21 of the Act does not 
expressly provide that before making an 
application for eviction of tenant from 
residential premises on the ground that 
such .premises are required for non resi- 
dential use of the landlord, he (the land- 
lord) should obtain permission of the 
Controller under Section 11. Nor does 
Section 21 -expressly provide that the 
courts should not pass a decree for evic- 
tion in such circumstances unless the 
landlord has obtained such permission of 
the Controller. Nor does it follow by 
necessary implication that obtaining such 


.permission of the Controller, is a condi- 


tion precedent either for making an ap- 
plication for eviction or making a decree 
for eviction. If the landlord obtained 
such permission of. the Controller after 
a decree for eviction is passed and before 
he occupied such premises for non-resi- 
dential purpose, there will in our opinion, 
be sufficient compliance with the require- 
ment of Section 11. I agree with the 
view taken by the learned District Judge 
on this point. . 


15. All the contentions of the 
petitioner fail and the petition is “Jis- 
missed. The tenant is given four months’ 
time .from to-day for vacating the pre- 
mises subject to the ‘conditions that he 
shall pay to the landlords all arrears of 
rent and shall continue to pay.the rent 
accruing thereafter. If the tenant doas 
not fulfil such conditions, the landlords 
shall be at liberty to take out execution 
of the decree for eviction, even before 
the expiry of the said period of four 
months, 


? 16. In the view I have taken, it 
ecomes unnecessary to make any‘ order 
on A. I. III filed by the-landlords for 
stopping further proceedings in this revi- 
Sion petition on the ground of the tenant 
having defaulted in paying the rent 
during the pendency of his petition. 


_ I7. In the circumstances’ of the 
case, there will be no order as to costs 
in this petition. 


' Petition dismissed. 
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Babu Gangaram Bangale. Petitioner 
v, Babu Balgouda Patil, Respondent, 


Civil Revn. Petn, No. 1728 of 1970, 
D/- 5-4-1971,- from order of lst Addl. 
Dist. J.. Belgaum, D/- 31-3-1970. 

(A) Civil P. C. (1908) Section 115 — 
Revision — Revision to High Cour: lies 
against the appellate order of the District 
Judge passed against the order oz the 
Land Tribunal (now Munsiff’s Court: up- 
on an application under section 14(1) of 
the Mysore Land Reforms Act (10 of 1962) 
— (X-Ref:— Tenancy Laws -— Mysore 
Land Reforms Act (10 of 1962) Ss, 118, 
140)), — AIR 1971 Mys. 75, Follicwed. 

ge ow (Paras 5, 7) 

(B) Tenancy Laws — Mysore Land 
Reforms Act (10 of 1962) Section 140) — 
Application by landlord for resumption 
of land — He must satisfy that tke in- 
come of the land claimed is the prircipal 
source and secondly it is required fcr his 
maintenance. — (X-Ref :— Ss. 16 (19), 16 
(10B).) Case law discussed, (Para 10) 


When a claim is made by a landlord 
for resumption on the ground that he re- 
quires it for cultivating personally, 
first question that must be. decid=d is 
whether the source of his income oê the 
land of which resumption is claim=d is 
larger than his income from all sther 
sources. -If the income is not larger then 
no further question arises. If however 
the income is found to be larger then all 
other sources, then the question is whet- 
her he requires this additional income 
for his maintenance. The landlord will 
get the land only if he satisfies that he 
is not in a position to maintain hims=lf. 
(Para 10) 
Cases . Referred: Chronological Paras 
(1971) AIR 1971 Mys. 75 (V 58) = 

1970-2 Mys LJ 466 Govinda v. 
- Mary Fenandes 6 
(1959) 37 Mys LJ 276. Subbait 
Malhar Joshi v. Mysore Board 
of Revenue 
(1957) ATR 1957 Bom 193 (V 44) = 
59 Bom LR 164 (FB), Dattatraya 
Vishnu v. Ganpat Ragho. 10 
(1909) ILR 33 Bom. 376 = 11 Bora. 


10 


LR 342, Chunilal v. Vinayak 10 
W. K. Joshi, for Petitioner; K. I. 

Bhatta, for Respondent. > 
. ORDER:— The petitioner is the 


landlord and filed an application ander 
Section 14(1) of the Mysore Land Re- 
forms Act, 1961 for resumption cf the 
land R. S. No. 337/15 measuring 2 acres 
and 13 guntas assessed at Rs. 5/- s.tuat- 
ed at. Sambra village, Belgaum District. 
The claim made by the landlord was.that 
the land is bona fide required by him. for 
his personal cultivation and that tke in- 
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come from the suit land will be the 
principal source for bis maintenance. The 
Land Tribunal, Belgaum, raised two 
points for consideration. They are: (1) 
Does the applicant prove that he requires 
bona fide the land in dispute for his per- 
sonal cultivation; and (2) If yes, what is 
the extent of the land to which he is 
entitled . for resumption under the 
amended provisions of Section 16(10B) of 
M. L. R. Act, 1961? It held that the peti- 
tioner is entitled to resume half of dis- 
puted land R. S. No. 337/15 measuring 2 
acres and 13 gunthas assessed at Rs, 5%- 
For arriving at this conclusion, the Land 
Tribunal recorded certain findings, they 
are (1) that the landlord reasonably and 
bona fide required the land for his per- 
sonal cultivation; (2) that the income of 
the suit land will be the principal source 
for his maintenance; and (3) the extent 
of land to which the landlord would be 
entitled to claim under Section 31B (1) of 
the B. T. & A. L, Act of 1947 would be 
half of the land claimed by the landlord. 
On the question of bona fide and reason- 
able requirement, the Land © Tribunal 
found that there was no material placed 
to hold that the claim of the landlord was 
not bona fide. On the question of the 
principal _source of income, 
taken was that barring the temporary in- ° 
come that the landlord was deriving from 
working as an accountant, he has no 
other source of income. 


2 The tenant-respondent filed an 
appeal before the lst Additional Dis- 
trict Judge, Belgaum, and the learned 
District Judge who heard the said appeal, 
allowed the appeal and set aside the 
order of the Land Tribunal. The learn- 
ed- District Judge held that the claim of 
the landlord was not bona fide and that 
it was stated that the income from the suit 
land may not be the main source of in- 
come. It is these two findings that led 
ultimately to the dismissal of the land- 
lord's application. 


3. It is the correctness of this 
order that is. challenged in this revision 
petition. 


4. Sri K. L. Bhatta, the learned 
Counsel appearing for the respondent 
tenant, raised a preliminary objection 
that the revision petition is not maintain- 
able under section 115 of the Code of 
Civil Procedure, inasmuch as,- under the 
provisions of Section 117 of the Mysore 
Land Reforms Act, 1961. before its 
amendment in the year 1970, an appeal 
was competent only to the District J udge 
and according to the notification, it is 
the District Judge of Belgaum who was 
competent to hear the appeal. 
cision of the District Judge was not that 
of a court but of a Tribunal. It was 
further submitted that having regard to. 
the fact that the appeal was preferred to 
the District Judge and he has given a 


the view - 
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decision, it is final and no revision peti- 
tion is maintainable under the provisions 
of Section 115 of .the Code of ‘Civil Pro- 
cedure. 

5. Section: 117 of the jivsore Land 
Reforms Act-providing for preferring ap- 


peals to the appellate authority has been: 


repealed and consequently the -notifica- 
tion. issued under the provisions of Sec- 
tion 117 is no more in existence. Sec- 
tion 118 provides that an appeal .shall lie 
to the District Court, Therefore it is the 
District Court that is.entitled to hear and 
dispose of the appeals against the orders 
passed by the Land Tribunal-now Mun- 
siff's Court. The word -‘Land. Tribunal’ 
has also. been repealed and in.. its place 
the word ‘Court’ i. e ‘Munsiff’s’ Court’ 
has been substituted.. The resulting posi- 
tion is that District Court being the Court 
subordinate to the High-Court the pro- 
visions of Section 115 C. P. C. are attract- 
ed. Even though it may have been stat- 
ed that the decision .of the District Court 
shall be final. it does not preclude the 
High Court.from entertaining the revision 
petition under section 115 C, P. C. 
i 6. This Court had occasion to 
consider the question as to whether every 
order including interlocutory’ order. was 
appealable. In the case:of° Govinda' v. 
` Mary Fernandes (1970) 2 Mys. LJ 466 = 
(AIR 1971 Mys. 75) the ` question for 
consideration was whether an. applicà- 
tion for amendment was appealable under 
Section 118 of the Mysore Land Refroms 
Act or whether a revision. petition was 
tenable under section: 115, C. P.-C, Dis- 
cussing this question it was stated: | 
"3 -The main question that arises 
for consideration is whether: under sec- 
tion 115 of the’C; P. C. a revision petition 


lies to this Court from an interlocutory. 


order passed by. the Land Tribunal in an 
application under ‘Section 114. of the Act- 
In order to answer this question.-it is 
necessary to refer to Section 118(1) of 
the Act. That Section reads: - 

' ‘Save as otherwise provided in this 


Act, from every decision or order. passed: 


by the Tribunal an appeal shall lie to the 
appellate Authority; and the order of the 
Appellate -Authority on such, appeal shall 
be final.’ 

The other sub-sections of this section are 
not necessary. for the purpose of. this 
ease. This provision has. been amended 
by Act VI of 1970 with effect from 15th 
January 1970. All that has-been done by 
the amendment is that for the word. ‘Tri- 
bunal’ the word ‘Court’ is substituted and 
for the expression ‘Appellate Authority’ 
the expression ‘District Court’ is sub- 
stituted.” 

“6. An order’ or an interlocutor 
application allowing. amendment under 
the Act. cannot, therefore, be construed 
as one which affects. the rights and liabi- 
lities of the parties.. It is only an inter~ 
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locutory order, the correctness of which 
can be questiored in an appeal against 
the final, decision in the main case. If 
the argument of the landladies is to be 
accepted, then én appeal ‘would lie from 
every order passed in the case- even 
though it does not affect the rights and 
liabilities of the parties finally. We do 
not think that this was the intention of 
the Legislature `. as ‘observed by the 
Supreme Court in the Central Bank. of 
India’s case. referred “to ‘above. We 
are, therefore, of the opinion that no-ap- 
peal lies from such interlocutory orders 
which do “not affect the rights and liabi- 
lities of the: parties ` as such; theréfore, a 
revision petition is maintainable under 
Section 115 of the C. P.C, In appropriate 
cases, the High Court may interfere with 
interlocutory orders in revision!. That 
does not mean: that the tenants in’ this 
case who are the petitioners before’ us, 
can succeed on che merits of the case. It 
is open to them to raise all grounds of 
objections: including the grounds which 
they have raised now against the order 
following the amendment, in. the appeal 
which may be filed against the . final 
oe to be passed in the main applica- 
ion 


7. In this view of the matter, it is 


to be held that. the present. revision: peti- 


tion is maintainable | before this Court; 
the: preliminary objection raised by the 
respondent's -counsel is rejected. 


8. Sri W. K. Joshi, the learned 
counsel appearing for the petitioner con- 
tended that in the present case the find- 
ing given by the: learned District Judge 
that the petitioner has been carrying on 
Arishina business is based upon -no mater- 
ial and since that finding. is not based 
upon any material, the said finding is 
liable to be- set ‘aside. ` It is also urged 
that for the purpose of finding out ‘as 
to whether the claim of the landlord is 
reasonable and pona fide, what is to be 
seen is whether the requirement of the 
landlord ‘is honest one. Further if it is 
capricious, unfair nor- ‘absurd 
aa it would b2 a’ reasonable - require- 
men 


9. In the present case, by over- 
looking the principles governing the claim 
the appellate court has rejected the claim 
by making a reference to two factors 
viz. (1) the landlord possessed some other 
lands which was sold after he took pos- 
session 20° years ago, as he. warited money 
as capital for’ starting his business in Ari- 
shina: and (2) letters Exhibits P1 and P2 
show that the cleim of the landlord is not 
bona fide. The explanation given by the 
landlord was that even though’ he sold 
lands about 20 wears ago to do business 
in’ Arishina, he has not done that busi- 
ness. There is no “material on record to 


.show that the landlord was doing Arishina 


business. On the contrary, the learned’ 
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Judge has stated that “He admits thet he 
is now doing some temporary work zs an 
accountant in some shops at Belgaum 
and Sangli”. Having accepted this state- 
ment, the learned Judge states that “In 
the face of these admissions it is rather 
hard to believe that the applicant rejuir- 
ed the land bona fide for purpose of per- 


sonal cultivation.” The learned Judge 
also noticed that the letters are 
written in the year 1956 .and- even 


though he says that the letters are written 
in the year 1956 still it is stated that a 
person who is writing accounts can hard- 
ly be expected to cultivate the land per- 
sonally and therefore the requirement of 
the landlord has not been established. I 
am of the view that in the present case 
the finding that the landlord does nct re- 
quire the land bona fice and reasonably 
for his personal cultivation is not based 
upon any evidence and so the ee is 
liable to be set aside, 


10. Under Section 16 (10) af the 
Mysore Land Reforms Act, there are 
certain restrictions placed on the rignt of 
the landlord to claim .resumptior of 
lands. Section 16(10B) of the Mysore Land 
Reforms Act. reads as under. ~ 


"16 (10B). Notwithstanding anything 

contained in.clauses (1) to (10) (bota in- 
clusive), or section 142, the. extent of 
land if any _ resumable by any landlord 
in Bombay Area,’shall be subject. to the 
restrictions and conditions specified ‘in 
Ss. 31A. 31B and 31C of ‘the Bombay 
Tenancy and Agricultural Lands Act. 1948 
as inserted by the Bombay Tenancy: and 
Agricultural Lands ` (Amendment) Act. 
1955 (Bombay Act 13 əf 1956), notwith- 
standing the provisions of the Bombay 
Tenancy (Suspension cf Provisions and 
Amendment) Act, 1957 ‘Mysore Act 13 of 
1957).” 
As a result of the provisions of Section 16 
(10) of the Mysore Land Reforms Act, 
the provisions of Section 31A of the B. T. 
& A.L. Act are invokec and according to 
Section 31A of the B. T. & A. L. Act the 
right of a landlord to terminate-a temancy 
for cultivating the land personally under 
section 31 shall be subiect to the follcwing 
conditions. The condition with which we 
are concerned is condition No. (c) tre in- 
come by the cultivation of the land of 
which he is entitled to take possess-on is 
the principal source of income fcr his 
maintenance. The provisions of Sec- 
tion 34(1) (c) of B. T. & A. L. Act and 
S. 31A of the amended Act are identical. 
The provisions of secticn 34 of the B. T. 
& A. L. Act, 1948 came up for considera- 
tion before the High Court of Bombay in 
the case of Dattatraya Vishnu v, Ganpat 
Ragho. (AIR 1957 Bom 193) (FB). Th2 Full 
Bench was constituted to construe Cl. 1 
(c) of sub-sec, (1) of Sec, 34 of the Act 
*Chagla C. J. observed as under: 
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“The other view is that not only the 
landlord must require the land for his 
maintenance, but it must also be found 
that the income from the land of which 
he is seeking possession is the principal 
source of his, income, In other words, a 
comparative test must be applied and 
the income of the landlord from sources 
other than the land of which the posses- 
sion is sought must be considered and it 
is only if the income from the land of 
which he is seeking possession is larger 
than the income from other sources that 
the condition laid down in Cl. (c) will be 
satisfied. In order to decide which is 
more correct view we must look at the 
nature of the: Act which we are constru- 
ing and the object that the Legislature 
had in mind. It is needless - to repeat what 
has often been said in this court that this 
is an ameliorative Act and it has .been 


enacted for the benefit of the tenants. Itis 


also necessary to bear in mind that sub- 
section (2) of Section 34 in which Cl. (c) 
finds a place is a restrictive provision 
restricting the right of the landlord to 
obtain possession which has been conferr- 
ed upon him: by Section 34(1). and there- 
fore this restriction must be construed 
strictly in favour of the. tenant -and 
against the landlord.” ` 

The Court also made a reference to the 
decision in (1909) ILR 33 Bom. 376 a 
case arising under the D. A. R. Act and 
then stated that: 


“Applying that test to the expres- ` 
sion used by the Legislature in this case, 
which is identical. in our opinion the pro- 
per approach to the matter is that when 
a landlord applies for possession of the 
land as required by him for. personal 
cultivation, the first question that must 
be decided is whether the source of in- 
come from the land in suit or in the act- 
ion is larger than his income from all 
other sources. If the _income is not 
larger, then no further question remains 
to be determined and the landlord's act- 
ion must fail, If it turns out that the sou- 
ree of his income from the land in ques- 
tion is larger than the income from all 


other sources, then the next question 
would be whether he requires ‘this in- 
come for his maintenance. If the land- 


lord is already in a position to maintain 
himself from the other source then again 
the landlord must fail. It is only if he 
satisfied both these conditions that he 
can obtain possession from his tenant.” 


The provision of this section 34(1) (o 
also came up for consideration before 
this Court in (1959) 37 Mys. L. J. 276 
(Subbaji Malhar Joshi v. Mysore Board 
of Revenue). This -Court accepted ihe 
test laid down in the Full Bench decision 
of ae Bombay High Court and stated as 
under: . 


“We are in - respectful agreement 
with their Lordships of: the Full Bench 
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of the Bombay High Court. To deter- 
mine as to whether. the income from the 
suit lands would be the main source of 
the income for purposes of clause (ec), 
there must be a comparison of the in- 
come from those lands with the income 
of the landlord from other sources.. -In 


‘order to make such a comparison it is 


essential that there must. be -evidence as 
to the income from the suit lands. In 
the absence of such evidence: it will not 
be competent for the Mamlatdar to infer 
as to` whether any possible or supposed 
income from the suit lands could be the 
main source of the income of the’ land- 
lord for his maintenance. 
ment of the landlord himself to the effect 
that the income ‘from the suit lands 
would be more’ than his income from 
other sources, could not be a substitute 


for positive evidence as ‘to the expected 


income from the suit lands.” - + 


Thus when a claim is made by a. landlord 
‘for resumption on .the ground ` that he 
requires it for. 
the ‘first question that. must be decided 
‘is whether the source of his income. of 
‘the land of which resumption is claimed 
is larger than his income from all other 
sources. If the income is not larger then 
no further question ` arises. If however 
the income is found to be larger than -all 
other sources, then’ the question is whet- 
her he requires this additional income 
for his maintenance. The landlord will 
get the land only if he ‘satisfies that he 
is not in a: position to maintain - himself. 
Thus the two ‘coriditions must be satisfi- 


jed namely that the income of. the land 


claimed is the principal: source and second 
it is required for his maintenance, 


In the present case, the Land Tri 
bunal took the view that the landlord 
has no other source and he was getting 


temporarily a sum of Rs. 300/- or so by 


working as an accountant. The learned 
appellate J udge thought. that in addition 


. to this incomé of Rs. 300/-, the landlord 


must be getting certain income from the 
trade in Arishina: I have already held 
that there is no material. to show . that 
the landlord is getting any income from 
the trade in Arishina, Neither the Land 
Tribunal nor the lower appellate ` Court 


has taken into consideration the rent which 


the landlord was deriving from: the suit 
lands. In these circumstances, there is 
no proper consideration and ` decision’ on 
the question arising under’Section 31A(c) 
of the Act, the orders passed by both the 
Courts below are.set aside and the case 
is remitted back to the lower’ Court for 
the purpose of deciding the - only: other 
issue remaining i, e whether. the income 
by the cultivation of the land of which 
he is entitled to take possession is the 
principal source: of income and required 
for his maintenance. - ‘The trial Judge will 


A mere: state-- 


cultivating personally . 


Rs. 300/-.: 


now decide this question and decide the 
application in accordance: with law. - 
In the result; this revision petition is 
allowed, the orders passed by the Courts 
below dre set aside and the case is remitt- 
ed. back to the trial Court for. disposal. in 
accordance with law and in the light of 
the directions issued in. this - judgment. 
There will be no order as to costs. . 
Parties are at liberty to lead such 
evidence as they may desire. 
E , Petition allowed. 
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R. Chinnaswamy:  Gounder,. peas. 
lant v, C. H. Laxminarayana Hariyachar 
and another, Responderits. 


Misc.. First. Appeal No. 67 of 1971, 
D/- 30-3-1971, from order of Principal 
Civil J. Mysore, D/-- 18-12-1970. 

Civil P. C. (1908), O. 40, R. 1 — Ap- 
pointment of receiver —. Where a suit by 
tenant for permanent injunction restrain- 
ing the landlord from interfering with 
bis: possession and enjoyment of the suit 
land is pending: and the tenancy is undis- 
puted, the Court cannot pass an order 
appointing a receiver, (X-Ref:— Tenancy 
Laws '— Mysore. Land Reforms Act (10 
of (1962), Ss. 22, 41). - (Para 9) 

Such order will have the ` effect of 
depriving the tenant of his. right to re« 
main in. possession of the property which 
he is entitled until a notice as required 
under Section 22 of the Act is- given and’ 
the proceedings" under Section 41 of the 
Act are. initiated against ] 

Para 9) 


-0 V. Krishna Murthy, for Appellant 

R: J. Babu. for Respondents. 
J UDGMENT: — The sepellant: -in 

this appeal is the, plaintiff. and has chal- 


‘lenged the ofder passed by the. Civil 


Judge,. Mysore on .-18th November 1970 
allowing I. A. -No. 6 vacating the injunc- 
tion order. granted in favour of the plain- 
tiff- and appointing the Tahsildar. Mysore 
Taluk as the receiver to take possession - 
of the suit schedule: properties . and to 
manage and, cultivate the same, 


2. The plaintiff has filed O. S. No. 
144/69 on 3-11-69 for a permanent in= — 
junction restraining the defendants from 
interfering with the plaintiff's possession 
and enjoyment of © the suit land.’ The 
case of the plaintiff is that he has been 
cultivating: the land as tenant under the 
first- defendant since 25th July 1956 
agreeing. to pay a cash annual rent of 
. His -further case” is that de 
fendants 1 to 3 have colluded ‘and are 
trying to- destroy his right as a tenant and 
so has filed the suit seeking permanent 
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injunction.. An application for interim 
injunction: was filed. The learned rial 
Judge issued an order. of interim injuanc- 
tion and after notice to the’ defendants 
has confirmed the order of temporary 
injunction on ‘29-1-1970. Thereafter on 


3-9-1970 an application out. of which the 


present miscellaneous appeal. arises was 
filed for the appointment of .a recefver, 
In the affidavit filed by Defendant No. 2 


‘In support of the application, it is stated. 


‘at paragraphs 2.and 3 as follows: 


"2. A number of cases are ging 
on between the plaintiff and these de- 
fendants and there has been misunder- 
standing also due to this litigation. A 
number of criminal cases are also pending 
against the plaintiff. One :case has been 
filed by the’ police and another case by 
the 3rd defendant who is alleged to be 
his sub-lessee. - 


oO The plaintif E advantage 

of the temporary injunction order that 
has been passed against us in the above 
case since the . date’ of the injunction 
‘order has been damaging and wasting 
the estate which is worth more than four 
lakhs of rupees. The plaintiff was al- 
ready destroying and damaging the 
estate. He had also removed a pumo, A 
notice also had. béen got issued through 
my advocate which has been servec on 
the plaintiff. He has not replied the said 
notice but continued to ‘damage the 
estate by cutting the trees etc. As per 
the letter herewith, - ‘produced, the plain- 
tiff has been removing all the pumps in- 
stalled in the estate and has already dis- 
posed of some of the pumps., We nave 
also come to know that he has beer: re 
moving the . pipe lines and selling the 
same, We have also come to know that 
he has been with a view to diminish 
the value of the estate and also put the 
landlord intto:irreparable loss, has een 
cutting the trees and selling the same. 
These defendants are afraid that if the 
plaintiff were to continue in possession 
of the estate; by the time the above case 
is disposed of and possession is handed 
over to us, there will be nothing in. the 
estate, Besides the plaintiff witnout 
paying. the gutta-to the Jlandlord,. has 
also been damaging the cocoanut tzees, 
mango trees;.tamarind trees and cther 
jungle trees. and trying to sell them also: 
He is also not properly cultivating the 
lands. and has been:-.allowing. straryvers 
to the estate who are also assisting him 
to destruction of the property.” 
The substance. of the complaint in the 
affidavit is that there are misunderstand- 
ings between the parties: that the pain- 
tiff is damaging and wasting the estate 
by cutting several -trees etc. The cther 
allegations made in the affidavit are un- 
necessary to be stated for the disposal. of 
this appeal. 
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An objection statement was 
Sled by the plaintiff stating that he had 
not caused damage to the estate by.re- 
moving the pump set and cutting the 
tress, It was stated that the second de=- 
fendant and others were trying to act- 
hieve their object of throwing the plain- 
tiff out of the suit land by filing this 
application. It was : specifically stated 
that “I have not damaged the cocoanut 
trees, mango trees,: tamarind trees and 
jambo trees in any manner and. much 
less made an attempt to sell them.’’. 
commissioner . appears. to 
have been appointed by the court pend- 
ing disposal of the said application. 
After the report of the commissioner 
was received, objections were filed by 
both the parties regarding - the accept- 
ance of. the commissioner's report. 

5. In the meanwhile the applica- 
tion for the appointment of the receiver 
was considered -and the learned trial 
Judge passed an order appointing the 
Tabsildar. Mysore Taluk as the receiver 
on 18-12-1970, It is the correctness of 
this order that is challenged in this mis- 
cellaneous first appeal. 


6. Primarily. . two -` submissions 
have been made by learned counsel for the 
appellant. The.first submission is that 
the learned Civil Judge had no com: 
Petence to pass an order - appointing a 
receiver as it offends the provision of 
the Mysore Land Reforms Act, 1961. 
The second submission is that there is 
no adequate material on record on which 
the court: could come to the conclusion 
that the plaintiff has caused damage to 
the estate by cutting the trees. There- 
fore the entire foundation of the lower 
court. being non-existent, this court 
should interfere with this order appoint- 
ing the receiver, 


T. As against ‘this, the learned 
counsel for the respondents raised seve-. 
ral _contentions. It was submitted that 
having regard to the nature of the dis- 
pute . between the parties it was neces- 
sary to preserve the estate and for 
the purpose of preservation of the estate, 
the -court was justified in appointing a 
receiver, It was further submitted that 
the order. of the lower court is a dis- 
cretionary order and is not liablé for 


` interference in an appeal filed.. under 


Order,-43, Rule 1 of the Code of Civil 
Procedure, It was also submitted that 
the material on record was sufficient to 
sustain the order appointing the receiver 
and hence it was stated that the appeal 
be dismissed. 

8. As is eyident from the recond, 
the tenancy of the plaintiff appears to 
be undisputed, The plaintiff has come 
into possession of the property _ as a 
tenant under defendant-1 - on 25-7-1956. 


. Defendant 1 is admittedly the landlord 


of the fut Gao and the appellant 


Paa 
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is the tenant. In that view if.the court 
makes an order appointing a receiver, it 
would directly -or indirectly offend the 
provisions of the Mysore. Land . ‘Reforms 
Act, 1961: The relevant provisions of 
coi i are given ee Section 22 
.- reads; — ` a, 


“Notwithstanding any | aT 
. usage, decree or order of a court of law; 
er anything contained in any’ enactment 
or law repealed by Section 142 or in any 
other law in force before the commence- 
ment of -such enactment or law and 
subject to the’ provisions ‘of Section 14 
no person: shall be -evicted from any 


land held by him asa tenant except on . 


any o the- TOONE au namely: ' 
x xX xX. 
ww that the tenant fas "done ‘any 
act which is- permanently, - injurious ‘to 
the poe 


ae 
Provided that. 3 no ` ERNA shall - be 


evicted under this sub-section unless: ‘the l 


landlord has given six months’ notice in 
writing informing the tenant of his deci- 
sion to -terminate the tenaricy and the 
particulars of the ground for -such termi- 
nation and. within the- period the tenant 
has failed to- remedy the’ breach . for 
ect ‘the tenant is proposed to be evict- 
ed: 
Section 41: enables the Jendord. to make 
an application for eviction: of a tenant 
and obtain possession of ‘the Property, 
which reads:’ 

< “AL (2):. Save - as ; otherwise” provided 
in this- Act, no ‘landlord. -shall “obtain 
possession: of any land, dwelling house or 
site held by a tenant except. ‘under an 
order of the Tribunal. For.- obtaining 
such order he shall make an “application 
in the prescribed. form and within `a 
period of two years from the date on 
which the right to obtaim possession of 


_ -the land. dwelling ‘house or site, as: the 


to him.” 


9. The oe that “4g "canvassed 
before me is that having ‘regard to ‘the 
fact that the landlord would not be in a 
position to ask. the’ tenant ‘to vacate the 
land -except after ‘giving six months 
notice as -` provided: under: - Sec- 
tion 22 of the Act and after filing : an 
application and after the application is 
inquired into. and disposed’ of, whether 
without taking recourse to this proce- 
dure, the landlord, by making an appli- 
cation for appointment of a” receiver: can 
obtain an order from the civil court and 
thus dispossess the tenant. The learned 
counsel for the respondents submitted 
that under Section 41 of the Act, the 
bar is for the landlord'to obtain posses- 
sion of the property and there was “nö 
bar for’ the court to` ‘order’ for- the 


case may ‘be, is deemed to have accrued 


appointment of a receiver in the. circum- - 


stances of the case, I am of the view ‘that 
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this: .contention. cannnot be accepted} 
When under the provisions, of Section 22 
of the Act even if the tenant had done 
any .act which is permanently injurious 
to the land, the landlord -was required 
to give a notice of six months calling 
upon’ the- tenant to remedy the same and 


it was only thereafter -he ‘could. initiate 


proceedings. it is not open to.the land- 
lord ‘to. obtain an order for the civil 


court dispossessing the tenant : without 


following. this procedure. Even’ under Sec- 
tion 41 (2) of the Act. the landlord 
obtains an order of the court for eviction 
of. the tenant. Similarly -by an’ order 
passed appointing -a receiver, there will 
be dispossession of the ‘property held: by 
the tenant by an order of the court. The 
exercise of jurisdiction to appoint “a: re- 
ceiver’ under Order 40; Rule’ 1--C..P. C. 
may ‘in such circumstances, conflict’ -with 
the provisions of the Mysore - Land Re- 
forms. Act. The court should, in .such 
circumstances, not appoint. a receiver 
directing him to obtain possession of the 
land from the tenant...I-am, therefore, 
of. the opinion. that in the present casé 
as the suit, is: pending and the tenancy 
is undisputed, having regard to- the pro- 
visions’ of. Section 22 of the Act, ‘the 
court below ‘should ‘not have passed an 
order appointing a receiver and thus 
depriving ` the tenant’ s “right to remain 
in possessión of ‘the property which he 


-is entitled until- a notice as required 


under Section 22 of the Act is given and 
the proceedings under Section 41 of the 
Act ‘are. initiated against him. 


. 10. As regards the merits GE the 
case, it may be:stated that in the appt- 
cation that was filed for.. obtaining an 
order for: appointment ofa receiver, a 
bald assertion was made-that the tenant 
has damaged the. estate which-is -worth 
more than’ Rs. 4 lakhs. Barring ` this 
assertion’ in’ © the: affidavit; which is 
already: stated above. was dénied by .the 
tenant there is nothing on record to 
show that the - allegation is.true. No 
material has been furnished -with the 
affidavit.as to when the trees were ‘cut 
and ‘by whom, -If full details ‘and: parti- 
culars are not--furnished,::it..would: be 
virtually impossible for: the other side 
to -controvert the:same. It is important 
to: note .that-there’.is no complaint made 
regarding. large’ agricultural: holding 
which .is.in possession of the: plaintiff. 
The complaint of the.defendants is only 
regarding the trees. AS ‘regards. ‘the 
commissioner’s report, it may .be ~ seen 
that the. objections have - been. filed to 


the sameiand it is still under considera- 


tion: as to ‘which -part of the report 
should be accepted by the. court. The 
commissioner’s’ report mentions. that 
some branches have been cut and ‘some 
trees’. have. ‘been . damaged. But - the 
commissioner’s report does not,. and can 
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not obviously state that it was the pain- 
tiff, who was responsible for causing 
that damage. The learned Trial Jadge 
has stated in paragraph 9 of his ` judg- 
ment that the exact items of damage 
have not been set out in the affidavit 
filed by the second defendant. Heving 
regard to the material on record, I am 
of the view that the learned civil judge 
was not justified in appointing a receiver 
and thus depriving the plaintiff who was 
a tenant of his possession. Therefore, 
the order of the injunction is made abso- 


lute and’ the order of the lower court 
appointing the Tahsildar., Mysore Taluk 
as the receiver is set aside. 

11. Having regard to the fact 


that the Commissioner’s report men ions 
that some trees have been cut and some 
damage has been caused to the estate, 
it is necessary that the plaintiff who 
is still in possession of the suit property 
should furnish adequate security. Ir the 
circumstances. I direct that tthe riain- 
tiff appellant should furnish security of 
Rs. 7500/- before ist June 1971. 

12. In the result, this appeal is 
allowed, the order of the learned Civil 
Judge passed in I. A. 6 is set aside. The 
plaintiff-appellant is directed to give 
security for Rs. 7500/- to the satisfaction 
of the trial court on or _ before tha ist 
June 1971. 


13. It was stated that the pro- 
perty has been leased to some-body who 
has taken possession in pursuance oz the 
order of the trial Judge, As I hav=> set 
aisde the order appointing the recciver, 
the receiver will now forthwith deliver 
possession back to the plaintiff. Further 
he is directed not to take any fuzther 
steps to lease or do any such act prejudi- 
cial to the rights of the plaintiff. 

Appeal allcwed. 
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Siddanna Bovi and others. Defend- 
ants. Appellants v. Hanumantha Reddy, 
Plaintiff-Respondent. 


Second Appeal No. 587 of 1967 Dj/- 
25-3-1971, against judgment and decr2e of 
Dist. J. Tumkur D/- 16-12-1966. 


Transfer of Property Act (1882), Sec- 
tion 58 (a) — Morteage — On execution 
complying with the provision, tramsfer 
of interest in the property given as secu- 
rity takes place. Thereafter failure of 
consideration will not make the deed 
void. Therefore suit to declare it void on 
that ground is ‘not maintainable, AIR 
1968 S C 1361 Approving (1898) ILR 22 
Bom 176 ans AIR 1922 Pat 299 (2), Follow- 
ed: AIR 1919 Mad 781, ‘distingnishing 
AIR 1917 Mad 492, Referred. (Pera 4) 
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Cases ` Referred: Chronological Paras 
(1968) AIR 1968 SC 1361 (V 55) = 

(1968) 3 SCR 556, State of Kerala 

v. Cochin Chemical Refineries . Ltd. 
(1930) AIR 1930 All 1 (V 17) = 

ILR 52 All 338 (FB), Dip Narain 

Singh v. Nageshar Prasad 4 
(1922) ATR 1922 Pat, 299(2) (V 9)= 

3 Pat LT 307. Raghunath Bhagat 

v. Amir Bakhsh 4 
(1919) AIR 1919 Mad 781 (V 6)= 

35 Mad LJ 740, Abdul Hashim 

Sahib v. Kader Batcha Sahib 3 
(1917) AIR 1917 Mad 492 (V 4) = 

35 Ind Cas 455, Kumarappan 

Chettiar v, Narayanan Chettiar 3 
(1912) ILR 34 AIL 273 = 9 All 

LJ 198 Rashik Lal v.-Ram Narain 4 
(1898) ILR 22 Bom 176, Tatia v- 

Babaji 4 

S. V. Raghavachar, for Appellants; 
B. G. Sridharan, for Respondent. 

JUDGMENT:—- The defendants in 
the suit out of which this appeal arises 
are the appellants herein. 

2. Even though in the plaint the 
relief prayed for is mentioned in a very 
involved way, the case- of the plaintiff in 
effect was that a registered usufructuary 
mortgage deed executed or 26-8-1955 by 
him in favour of the defendants was 
void on the ground that it was not sup- 
ported by consideration and for posses- 
sion of six items of the suit properties 
the possession of which had been handed 
over ‘to the defendants under the afore- 
said deed. The plantiff pleaded that even 
though the above document had been ex- 
ecuted by him, the defendants had not 
paid any amount, and, therefore, the de- 
fendants were not entitled to remain any 
longer in possession of the properties 
which were given as security for the 
mortgage. According to the plaintiff the 
document being a void one, the defen- 
dants had no right to remain in posses-~ 
sion of the suit properties and enjoy 
them. The plaintiff, therefore, brought 
the suit for a declaration as already stat- 
ed that the mortgage deed was void and 
for possession of the suit properties. The 
defendants contended, inter alia, that the 
document was supported by considera- 
tion and in any view of the matter, the 
suit in the present form brought by the 
plaintiff for a declaration that the docu- 
ment was void, was not maintainable. 
After trial the learned Munsiff who tried . 
the suit, decreed the suit as prayed for. 
The appeal of the defendants filed against . 
the judgment and decree passed by the 
learned Munsiff before the lower ap- 
pellate court. was unsuccessful. Agegriev- 
ed by the judgment and decree of the 
lower appellate court, the defendants 
have come up with this present appeal. 

3. It- is unnecessary to go into 
the question whether the document is 
supported by consideration or not if the 
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submission made by Sri S. V. Narasim- 
han, the learned counsel: for the appel- 
lants, is well founded. Sri Narasimhan 
contends that the suit for a declaration 
that the usufructuary mortgage deed 
under which possession of the mortgaged 
properties have passed on to the mort- 
gagee is void on the ground ‘that it is not 
supported bj y. ‘consideration, is not main- 
tainable. It is the contention of the ap- 
pellants that: the courts below have 
omitted td notice the distinction between 
an ordinary contract and a mortgage’ deed 
executed by a mortgagor. in favour: of 
the mortgagee in deciding the question. 
The lower appellate court has held that 
the suit for a declaration that the docu- 
ment is void in the circumstances of the 
case is maintainable relying. upon a de- 
cision of the High Court of Madras in 
Kumarappan Chettiar v, © Narayanan 
Chettiar.: (AIR 1917 -. Mad: 492). In that 
case, the plaintiff who was a mortgagee 
under a hypothecation-bond sued for sale 
of the mortgaged property. . Defendant-1 
who:was the son and legal representative 
of the mortgagor, contended that the 
document was not supported by: con- 
‚sideration and, therefore. the -suit. was 
liable to be dismissed. The questions 
that arose for. decision before that High 
Court were. (i) whether it . was open to 
any of the contesting defendants to raise 
the question of consideration; . and (ii) 
whether, when ‘the execution . of the 
mortgage instrument was. proved and it 
contained a recital that ‘consideration 
passed, the-onus of proving want of -.con- 
sideration did not lie on. the persons who 
wished to attack: its validity. | . 


After going through . the material 
which was available in that case the 
learned Judges of the High Court òf 
Madras held that the. suit was liable to be 
dismissed as under the document no con- 
sideration had passed. Justice Spencer 
one of the learned Judges’ who decided 
the case observed in that case. that mort~ 
gage without consideration was a nullity 
and so inoperative and that it created no 
charge on the property as against a sub- 
sequent purchaser. The other learned 
Judge, Kumaraswami Sastri., J, who heard 
the case observed that in cases of sales 
and assignments.. mere non-payment of 
purchase money would not vitiate the 
transaction and’in such ‘cases, it Was no 
concern of a person who was no. party 
to the transaction to call in question the 
non-payment of consideration: where the 
transfer itself was.. impeached on the 
ground of its being a colourable transac- 
tion or of its being otherwise invalid in 
law; different considerations would pre- 
vail. He.further held that. mortgage was 
prima facie’ security for a debt. and, 
where the debt did not exist, it was di- 
fficult to see how the’ security could be 
enforced: where, therefore,’ a- puisne 
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encumbrancer or a-person.in. possession 
of mortgaged property and claiming title 
thereto, succeeded in showing that there 
was: no debt, it was difficult to see how 
the property could be ordered to be sold, 


- When this decision of the High Court 
of Madras was relied upon before the 
same High Court in Abdul Hashim -Sahib 
v. Kader Batcha Sahib. (AIR 1919. Mad 
781), the facts of which were almost simi- 
lar to the case. on hand the High -Court 


of Madras distinguished the earlier case 


from the case before them and held that 


‘a plaintiff could not sue for a declaration 


that a mortgage executed by him in fav- 


our of the defendant was not supported 


by consideration and for cancellation of 
the instrument on that ground. . It may 
be mentioned here. that Kumaraswami 
Sastri, J. was a member of the Bench 
which decided the case of- Kumarappan 
Chettiar, AIR 1917 Mad. 492 as well as . 
the Bench which. decided the case of 
Abdul . Hashim Sahib. . ATR 1919 Mad. 
781. ‘The | facts in Abdul Hashim Sahib’s 
case, AIR 1919 Mad, 781 were as already 
stated, similar ‘to the facts of the case on 
hand. The plaintiff in that suit had ex- 
ecuted.a usufructuary mortgage deed in. 
favour of defendant-1-and that defen- 
dant-1 had leased out one of the items to 
another defendant. The’ plaintiff's . suit 
was for a declaration that the mortgage 
deed was not supported by considera- 
tion and was void and for possession of 
the property. The’ court no doubt found 
that the document was not supported by 
corisideration, -but it held © that in the 
circumstances of the ‘case ‘the plaintiff’s 
suit was not maintainable. Dealing with 
the decision in. Kumarappan  Chettiar’s 
case, AIR 1917-Mad' 492 it was observed 
by the High Court of Madras as follows:~ 


In AIR 1917 Mad 492 also the 
plaintiff was mortgagee without posses- 
sion and sued to. enforce the mortgage for 


which no consideration had been paid. 


In those two cases, Spencer, J. held that 
the mortgage was:a nullity and was in- 
operative: I think the present case can be 
distinguished from. those cases on the 
ground that possession has been given 
under. the mortgage even. if it can be-held 
that a mortgage is void when it has mere- 
ly been executed. without consideration 


‘and’ nothing further has taken place.” 
-It is therefore clear that the lower ap- 


pellate court was not’ correct in relying 
upon the decision. in Kumarappan 
Chettiar’s case, AIR. 1917 Mad 492 in a 
ciding the case. 


4. Tt. is no ‘doubt pane: ‘that under 
the provisions of Section 39 of the Speci- 


fic Relief Act, 1877 or under the’ corres= 


ponding. provision in the Specific Relief ` 
Act of 1963, it-is open to a person ‘against 
is . void ‘ore 
voidable. and who has reasonable ap- 
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prehension that such instrument, if left 
outstanding may cause him serious in- 
jury, may sue ‘to have it adjudged “roid 
or voidable; and the court may in its dis- 
cretion so adjudge it and order it tc be 
delivered up and cancelled. It is also 
true that a contract which is not support- 
ed by consideration is void and ordinerily 
it should be permissible for a person who 
is a party to a transaction to get the 
same adjudged as void if in the view of 
the court the said: transaction is not sup- 
ported by consideration. But in the case 
of a mortgage which has been exec.ted 
in accordance with the provisions of sec- 
“tion 58 of the Transfer of Property Act, 
a enn has been made by Cour’s in 
India. 


One important element: whick is 
found in the case of mortgage deed and 
which is lacking in the case of an ordi- 
nary agreement.is that a mortgage is a 
completed conveyance, Under Section 58 
of the Transfer of Property Act on the 
execution of mortgage in accordance with 
its provisions a transfer of interest in 
the immoveable properties offered as 
security takes place in favour of the 
mortgagee. A reading of the definition 
of the expression -mortgage under Sec- 
tion 58 of the Transfer of Property Act 
would show. that the validity of mortgage 
deed is not. dependent: upon passing ‘of 
consideration. As soon as ‘the deed is 
executed a transfer of interest. ~akes 
place. There is no provision in the Trans- 
fer of Property Act which makes a mort- 
gage deed invalid or void on there þe- 
ing failure of consideration. It may be 
that when a suit is filed by the mortgagee 
on the basis of the mortgage deed no de~ 
cree may be passed in favour oz the 
mortgagee for payment of any money at 
all for the reason that no consideration 
has been paid under the mortgage ‘Jleed. 
But that does not mean that the mort- 
gage deed itself would have to be deem- 
ed asa void one. 
cases decided in India by the High Court 
of Bombay namely Tatia v. Babati. (1898) 
ILR 22 Bom 176.- Farran, Chief J astice 
observed as follows:— 


- “I am not.. however, as at present 
advised. prepared to assent to the train 
of thought which puts conveyance of lands 
in the mofussil perfected by possession 
and registration., where the consideration 
expressed in the conveyance to have 
been paid has not been: paid in fazt, in 
the same category as contracts void for 
want of consideration. The radical dis- 
tinction between a perfected conveyance 
and a contract does not seem to me to 
have been sufficiently borne in mind 
thoughout the’ judgment.” 
The above view has been followed in a 
„number of cases by other Indian High 
’ Courts In Raghunath Bhagat v. Amir 
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‘the supplies - 


In one of the earliest © 
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Bakhsh, AIR .1922 Pat 299(2) it was ob- 
served as follows:— 


“The argument that the mortgage 
does not become effective until the 
money is actually paid loses sight of the 
fact that mortgage is a conveyance and 
not a contract, The distinction was point- 
ed out by Farran, C. J. in (1898) ILR 22, 
Bom 176.” 


The view - expressed by Farran, Chief 
Justice in (1898) ILR 22 Bom 176 has 
been approved by the Supreme Court in 
State of Kerala v. Cochin Chemical Re- 
fineries Ltd. (AIR 1968 SC. 1361). The 
facts of that case were these: The Cochin 
Chemical Refineries Ltd.. had executed 
n “indenture of mortgage” on October 9, 
1950 in favour of the Stete of Travan- 
core-Cochin under which the mortgagee 
was bound to pay a certain sum of money 
by way of advance on the security of the 
properties mortgaged and also to buy 
from the company 3000 tons of ground- 
nut cake at a stipulated price from the 
mortgagor. The amount agreed to be paid 
by the mortgagee was not advanced atthe 
date of the indenture and was never ad- 
vanced thereafter. The Company how- 
ever arranged for the supply of ground- 
nut cake agreed to be sold under the 
terms of the mortgage deed and wrote 
from time to time letters to the appro- 
priate officers of the State asking them to 
give instructions about the places where 
had to be made. No in- 
structions for supply having been receiv- 
ed by the mortgagor’ to supply the goods 
agreed to be purchased by the mortgagee 
in terms of that deed. the Company in- 
stituted a suit against the State of Tra- 
vancore and Cochin for a decree for a 
certain sum by way of damages for fail- 
ure to advance the loan of Rs. 2,50.000/- 
and another sum by way of damages for 
breach of contract to purchase the goods 
which the State had agreed to buy under 
the terms of the deed. The said suit was 
decreed by the trial Court. 


In the appeal before the High Court, 
the liability of the State to compensate 
the company for failure to take delivery 
of the goods offered to be delivered alone 
was challenged. The High Court con- 
firmed the -decree passed by the trial 
Court negativing the contention raised on 
behalf of the State that the obligation to 
take delivery of the goods agreed «to be 
purchased was contingent on the Govern- 
ment’s advancing the loan. The State 
preferred the appeal against that decree 
before the Supreme Court, Two questions 
arose for consideration before. the Sup- 
reme Court in the above case namely (1) 
whether under the terms of the inden- 
ture the State by. refusing to advance 
the loan of Rs. 2,50,000/- was absolved 
from the obligation to purchase the goods 
referred to in paragraph i(a) of the in- 
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denture: and (2) whether in the circum- 
stances of the case, the Company was not 
entitled to claim damages for breach to 
purchase the goods agreed to be purchas- 
ed. It was contended on behalf of the 
State that so. long as the loan was not 
advanced ‘by the State. the mortgage was 
not in law effective, and Company could 
not enforce any of the obligations relat- 
ing to the goods agreed to be purchased 
by the State under that mortgage deed 
one of which was the undertaking given 
by the State to buy `a certain quantity’ of 
groundnut ‘eake .from the company. It 
was argued that the document having be- 
come void on account of: the` failure ‘on 
the part of the State to abvance the sum 
of Rs, 2,50,000-/, no part of that docu- 
ment was enforceable against: the State. 
Rejecting the above contention this is 
what his Lordship Shah, J. fas: he then 
was) observed: . 


“A EERE ae of mortgage formally 
executed does not become void or ineffec- 
tive merely because the mortgagee fails 
to advance the amount of money under- 
-taken to be advanced by him. If without 
advancing the amount agreed to be’ ad- 
vanced, he sues on the title ‘created ` under 
the deed of mortgage the Court will not 
award him a-decree for anything more 
than what he has advanced. But that is 
not to say that the mortgage ‘is invalid. 
Jn, (1898) ILR 22 Bom ` 176, Farran, C, J., 
observed: 


‘I am not. ETER anana penad 
to assent to the train of thought which 
puts conveyance of lands in the mofussil 
perfected by possession or registration 
where the consideration expressed in the 
conveyance to have been paid -has not 
in fact been paid in the same category as 
contracts. void for want of consideration.’ 
Similar observations were made in 
Rashik Lal v. Ram Narain, (1912) ILR ‘34 
All 273 where Karamat Hussain. J. ob- 
served at page 276: 


ae mortgage under the Transfer of 
Property Act is a transfer of an interest 
‘in the land mortgaged, and not a mere 
- contract. ` It therefore follows that no 
sooner a valid mortgage Geed-.is register- 
ed. an intereset in the property -mortgag- 
ed. in the absence of any contract to’ the 
contrary. vests in.the mortgagees notwith- 
standing the fact that the mortgage 
money has not been paid by the mort- 
gagee to the mortgagor. The mere non- 
payment of the mortgage money ‘cannot 
have the effect of rendering the mort- 
gage invalid.’ 

Sulaiman. J. in Dip Narain Singh: v, 
Nageshar Prasad, ILR 52 All 338 = (AIR 
1930 All 1 FB) observed that once a do- 
cument transferring immovable property 
has been registered the transaction passes 
-out of the domain- of a mere contract and 
into óne of a conveyance. Such a complet- 


Siddanna v. Hanumantha (Venkataramiah J.) 


and decree 


A. I. R. 


ed transaction is governed by the. provis- 
ions of the Transfer of Property, Act and 
so much of the Contract Act as is. applic- 
able thereto. i 


6. The argument that betade thé 
amount was not ‘advanced by: the ‘State 
to the Company, ‘the mortgage was ‘void 


ae ineffective therefore cannot be. accept< - 
e 


_ The above observations are no ) doubt 
made by.the Supreme Court. in a case 
where the morigagor contended that the 
document was void on account of .the 
mortgagee’s failure to advance the con: 
sideration and therefore no sort of liabi- 
lity arose by the breach of any of the 
obligations in respect of sale of certain 
goods referred: to in the mortgage deed. 


‘That however. does not make any dis« 


tinction. What has: been . stated by the 
Supreme Court. in approval of the ob- 
servations: of .Farran, C, J. should ‘be now 
taken as well. settled. In view of. the 
above the mortgage in this. case being a 
completed transaction, the plaintiff can- 
not file-a suit for declaration .that the 
same is void on the ground .that it is not 
supported -by consideration. This how- 
ever does not prevent the mortgagor, 
when a suit is filed against him by the 
mortgagee for ‘the recovery of the 
amount under. the deed. to plead that no 
amount is due to the mortgagee. ` Simi- 
larly it- is also open to the mortgagor to 


. file a’suit for redemption of the martgage 


with the. plea that no amount having been 
advanced by the: mortgagee, no amount 
would be payable to the. mortgagee and 
request. the court to make a decree as 
provided: in the Code of Civil Procedure 
directing: the redemption of the mortgage 
without any obligation on the part of the 
mortgagor to pay any money.at all: ane 
the decree to the mortgagee.. , 


. 5. . In the view I nae: iken. it is 
unnecessary to-go into the question whe- 
ther the. document is supported by con- 
sideration’ or not. It is no. doubt true 


‘that .the courts below have come to` the 


conclusion that the document is not sup- 
ported by consideration. That finding is 
set aside and the question is: left. open to 
be agitated by ‘the parties whenever oc- 


casion arises, 


6. .- In the cote ' the Jadine 
passed: by the courts below 
are.set aside and the smit filed by. the 


plaintiff is dismissed. 


y In the C of the 
case, parties will bear their- own costs in 
all the three courts. 

` „Appeal. allowed, 
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AIR 1972 MYSORE 27 (V: 59 C 10 
H. B. DATAR, J. 
"Laxman. Petitioner v., Ratnabai and 
others, Respondents. 

Civil Revn. Petn. No. 1616 of 1969 D/-5- 
3-1971 against order of Civil J., Bidar, 
D/- 8-9-1969. 

Civil P., C. (1908). O. 20 R. 2 and 
0. 18 R., 5 — Order proposing to re-Țaear 
the case and declining to prono-1nce 
judgment prepared by predecessor judge 
during peried of his suspension was not 
disturbed im revision. AIR 1959 Andh. 


Pra. 16, Dissented. (1911) ILR 33 All. 236 - 


and (4894) ILR “21 Cal. 832' and (1891) 44 
Ch. D. 262 and AIR pact Rang 147 (iB), 
Followe@. 


The successor dive has the discre- 
fion either to pronounce it or to fcllow 
the procedure laid down under Order 18 
Rule 5, (Pata 5) 
Cases Referred: Chronological F'aras 
(1959) AIR 1959 Andh. Pra. 16 

(V 46) =(1958) 2 Andh WR 181 

Nukala Venkatesu v. Nanduri 

Suryanarayana 4 
(1936) AIR 1936 Rang 147 (V 23) = 

ILR 14 Rang 136. (FB), Hargulal 


v. Abdul Gany Hajee Ishaq 4: 


(1911) ILR 33 All. 236 = 7 AN 
LJ 1189, Lachman Prasad v., Ram 


Kishan . 
(1894) ILR 21 Cal. 832, In the 
Goods of Premchand Moonshee 4 


(1890) 44 Ch. D. 262 = 59 L. J. Ch. 
661. In re Baker; Nichols v. 
Baker, 4 


LL. Cornaamin and N. M. Jagirdar, 
for Petitioner; S. R. Kagalkar, for Res- 
pondents Nos. 1 to 4 


ORDER :— This revision petition is 
filed against the Order -passed br the 
Civil Judge on 8-9-1969. by which hə di- 
rected that the suit will be reheard and 
disposed of by him. This arises in the 
following circumstances :— 


The Civil Judge of Bidar Sri Sans 
jeeva Gowda heard the argumenzs on 
7-8-1969 and posted the case for judgment 
to 13-8-1969. In the meanwhile, he was 
suspended by the High Court as per the 
High Court order No. ROC. 3£07/68 
dated 8-8-1968. Thereafter he was compul- 
sorily retired from service with effect 
from 24-11-1969. The fudgment ir the 
case, as already noted. was to be pro- 
nounced on 13-8-1969. The learned Civil 
Judge who was posted in place cf. Sri 


Sanjeeva Gowda was of the view that the 


judgment prepared during the period 
when his predecessor was under orcer of 
suspension cannot be.a valid judgment 
and he could not be compelled to prono- 
unce that judgment. Accordingly, he 
passed the order directing re-hearing of 
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Laxman v. Ratmabai (Datar J.) 


-_petent for him to re-hear the case. 
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the suit. It is against this order, the pre- 
sent revision petition has been filed. 

2. Shri L. Govindaraj, learned 
counsel appearing for the petitioner, con- 
tended that under the provisions of order 
20 Rule 2, C. P. C. when the judgment is 
prepared by a predecessor in office the 
successor in office has no choice but to 
pronounce the judgment, It was therefore 
submitted that as the learned Civil Judge 
has failed to discharge his duty, which is 
an obligatory duty. this court should ex- 
ercise its jurisdiction under Section 115 
of the Code of Civil Procedure by ask- 
ing the learned Civil Judge to pronounce 
the judgment kept ready by his predeces- 
sor. 

3. As against this contention, Sri 
S. R. Kagalkar learned counsel appearing 
for the respondents, contended that the 
judgment was prepared, as found from 
the order of the learned Civil Judge, dur- 
ing the time when hè was under suspen- 
sion hence such a judgment could not be 
pronounced. Secondly he contended that 
when the Civil Judge was under suspen- 
sion, it was not competant for him to pre~ 
pare the judgment also. 

4. The provisions of Order 20 R. 2 
C. P. C. read as under: 

“A Judge may pronounce a judgment 

written but not pronounced by his pre- 
decessor.” 
Relying upon the judgment of Andhra 
Pradesh High Court reported in AIR 
1959 Andh Pra 16 (Nukala Venkatesu 
v., Nanduri Suryanarayana). it was urged 
that the word ‘may’ occurring in Order 
20 Rule 2 Civil Procedure Code has a 
compulsory’ force and the succeeding 
Judge is under an obligation to pro- 
nounce the judgment that was written 
by his predecessor, and it is not com- 
This 
is the view taken by the Andhra Pradesh 
High Court. 

_In (1911) ILR 33 All 236, a Bench of 
the Allahabad High Court has laid down 
that “where a Judge fixed a date for 
delivering judgment, wrote it out and 
placed it upon the record, but was trans- 
ferred before the date fixed, and his suc- 
cessor took a different viev7 and delivered 
his own judgment. Held that this 
successor in office was not obliged to 
deliver the judgment of his predecessor 
but was competent to pronounce a judg- 
ment of his own in the case”, In support 
of this view. the Allahabad High Court 
has relied upon two judgments: one is 
the judgment reported in (1894) ILR 21 
Cal 832 and the other is the judgment 
reported in (1890) 44-Ch. D. 262. Their 
Lordships of the Allahabad High Court 
held that when the words used are ‘it 
may pronounce’ it cannot be said that the 
words are mandatory and it is left to 
the successor judge to pronounce the 
judgment. 


- 


1 
4 


28 Mys. (Prs, 4-6)-{Pr. 1} Letitia Castelino v. Jerome D'silva: (Malimath J.) 


The view: taken by both the courts 
fs also supported by the judgment of the 
Full Bench of the ‘Rangoon High Court 
reported in AIR . 1936 Rang. 147 (EB), 
wherein it. has been held, that:- 


“It. is not necessarily . cane 
upon successor of. the Judge’ who wrote 
a judgment after he had. ceased to be a 
judge of the Court in which the. trial 
was held to pronounce the judgment 
that had been written by his predecessor. 
He hasadiscretion:in thematter. and if 


he is in doubt. as- to the correctness of the . 


judgment: that has been written by - -his 
‘predecessor he ought either.. to act -in 
accordance .with the -provisions. of O. 18, 
R. 5 or to hear the case de novo”, 


=. 5. Jam of the view that the view 
taken by the High Courts of Allahabad, 
Calcutta and Rangoon: in the decisions 
referred to above, is fully justified ` by 
the- wording of Ò. 20 Rule 2, C. P. C. 
I am' not inclined to accept - the - view 
taken by the Andhra Pradesh . High 
Court cited: above, The provisions. of 
Order 20 Rule 2 C. P. C. are not 
mandatory and it is open to a slicceed- 
ing Judge either to pronounce’ the judg- 
ment or to take ‘the steps- as suggested 
in the judgment of: the Rangoon ` ee 
Court referred to earlier- `v 


6. ` For these reasons, I ‘find ‘that 


there is no good. ground to - interfere ` 
with the order passed by the | Court 


below,- The revision petition is accord~ 
ingly dismissed. No costs. 
a oe a dismissed. 


* bad . 





‘AIR: 1972 MYSORE 28 V 59. C 11),. 
V.-S. MALIMATH. J. o.a su 

Letitia Castelino, Appellant. v. Ji erome 
D'silva, Respondent. ` 

Second Appeal No. 228 of 1966. Di: 
24-2-1971 against judgment: and decree 
of Civil J. Mangalore: South Kanara. Df- 
25-10-1965. 


(A) Civil P. C. (1908); ‘Section 100 = 


Finding of fact — -Concurrent -findings 


by Courts below, after proper apprecia-~, 


tion of evidence that -the plaintiff. .com-= 
mitted breach ‘of -agreement to purchase 


immovable property . —~. Finding. cannot 


bè interfered with in second. appeal. 
(Para A 


(B) Transfer of Property. ‘Act (1882), 


Section 54 — Earnest. money — Forfei- 
ture -—— Earnest money paid can be. for- 
feited. if the party who had. paid the 
same was in default. AIR: -1958 Mys. 10, 
Rel. . on. ~ . (Para 4) 


(C) ‘Transfer’ of PE N ‘Act (1882); . 
Earnest money — What 


Section 54- — 
constitutes, ' 


HO/IO/D 817/71/DHZ/BNP i a 


‘gareed price. of Rs. 20, 000/-.: ` 


A.L R. 


The essential characteristic of earnest 
money is that it is. an amount which is 
held by way of ` security for the due 
performance of ‘the contract. The 
nomenclature employed; ‘whether ‘earnest’ 
or ‘advance’ is: not really the crux of the 
matter.. “Though the - clause providing 
for. forfeiture of the amount in the: event 
of default by the purchaser. is not by 
itself a conclusive: circumstance it. has to 
be: taken into consideration -:along with 
the other circumstances -to ascertain 
the real character of: the. amount - paid 
under the agreement. If. the . amount 
was paid on the ‘date of the _ agreement. 
there is an initial presumption ‘that the 


said amount was. paid as a security for 


the performance of the agreement.- AIR 


1958 Mys. -10 n AIR 1952 Cal. 93 and 


AIR 1926 P, 1 „Rel. on. 
Cases Referred: -Chronological.- 
(1958) AIR 1958 Mys’ 10 (V 45) = 

1957 Knt LJ. 37, K. C. N. oda 

and Bros v. Molakram Tekchand 

& Sons 
(1952) AIR 1952. ‘Cal 93 (v 39) =w 

55 Cal WN 765. Naresh ‘Chandra 

- Guha v. Ram Chandra: : 
(1926) AIR 1926: PC 1 (V 13) 

24 All LJ 248 Chiranjit Singh ¥ v. 

- Har Swarup ` 

U. L. ‘Narayana Rao. for Appellant; 

B. P. Holla, for: Respondent: 
` JUDGMENT:— This.is „a plaintiffs 
Second appeal against the decree passed 
by the Civil Judge, ‘Mangalore in. Appeal. 
Suit No. 212 of 1964, reversing the: decree 
passed by the Munsiff, Mangalore ` in 
O. S. No. 472 of 1962. The plaintiff and - 
the defendant entered into an agreement 
on. the llth of January 1962, which’ has 
been produced in this case as Exhibit’ 
A-1, under which -the plaintiff: argeed to 
purchase: certain immoveable ` properties 
which belonged -to ‘the defendant for an 
agreed price of Rs: 20,000/-. Out of the 
a sum of 
Rs. 2.000/- was paid. by -the plaintiff ` to, 


: the defendant on the date of ‘the agree- 


ment. The ‘balanée- of ‘consideration of 
Rs, 18,000/-- was agreed’ to be paid. at. the 
time: ‘of registration’ ‘of the sale deed. . -~ 


. Under’ the agreement, .the possession. 
of - the property was to be delivered on 
the date of registration of the salė deed. 
The sale deéd was. agreed to be drawn 
within 15 days. from. ‘the’ date of Exhibit 
A-1. |The ‘vendor, . on being informed, 
was to execute- and get the document re- 
gistered . without any. “objection or delay. 
If. the purchaser . committed: a default, 
she was not entitled to ask for’ the” ‘res 
payment of Rs. 2,000/- paid on the date 
of the agreement. If however, the ven- 
dor failed to abide by. the terms of the 
agreement, the purchaser was entilted 
to enforce the agreement through court 
of law and at the cost of the defendant. 
According to the plaintiff, the defendant ° 
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committed default in performing kis 


part of the contract. The plaintiff, 
therefore, filed a suit- on the 6th of 
December. 1962, to recover the amount 
of Rs. 2,000/- paid to the defendant on 
the date of the agreement Exhibit A-1. 

The defendant resisted the suit aad 
contended that the amount of Rs. 2,003/- 
was paid by the plaintiff as earnest 
money. on the date of the agreement. =e 
further contended that as the plaintiff 
committed default in performing Ler 
part of the contract, he was entitled to 
forfeit the earnest money paid by fhe 
plaintiff, He, therefore. contended .that 
the plaintiff is not entitled to recorer 
from the defendant the earnest money of 
Rs, 2,000/- paid by her on the date of 
Exhibit A-1. l 

2. — The trial Court, after con- 
sidering the evidence on record, came to 
the conclusion that it is the plaintiff that 
has committed the breach of the agree 
ment. It further came to the concluson 
that the defendant has suffered damage 
only to the extent of Rs. 200/- by “he 
breach of the agreement by the plaint- 
iff. Consequently, the trial Court made 
a decree in favour of the plaintiff only 
for sum of Rs. 1800/- deducting an 
amount of Rs, 200/- to which the defen~ 
dant was entitled by way of damages. 


3. The decree passed by the trial 
court was challenged by the defendant 
in the court of the Civil Judge, Manza- 
lore, in appeal Suit No. 212 of 1964. The 
learned Civil Judge allowed the apreal 
of the defendant and dismissed the plein- 
tiff’s suit. The.learned Civil Judge con-« 
curred with the finding of the trial court 
and held that it is the plaintiff that aas 
committed the breach of the agreement. 
He further held that the amount of 
Rs. 2,000/- paid under Exhibit A-1 as 
earnest money which the defendant was 
entitled to forfeit for breach of the 
agreement by the plaintiff. Hence -his 
second appeal by the plaintiff, 


4. Sri U. L. Narayana Rao. leern« 
ed counsel for the appellant, contended 
that the learned Civil Judge committed 
an error of law in holding that the 
amount of Rs, 2,000/- paid under Exhibit 
A-l was earnest money. Sri Narayana 
Rao contended that the amount of 
Rs, 2000/~ paid under Exhibit A-1 was by 
way of part payment of the consideraczion 
and not by way of earnest money. The 
concurrent finding of the courts below 
to the effect that it is the plaintiff -hat 
has committed breach of the agreement 
was not challenged. 

Besides, it is a finding of fact ar-iv- 
ed at by the courts below after prcper 
appreciation of the evidence on record. 
The finding to the effect that the plain- 
tiff has committed breach. of the ag-ee~ 
ment in this case does not call for in~ 
terference in second appeal.’ 
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It was also not disputed by the 
learned counsel for the appellant that if 
the amount of Rs. 2000/- paid under 
Exhibit A-1 was earnest money, the 
same was. liable to be forfeited by the 
defendant, as the plaintiff has commit- 
ted breach of the agreement, A Divi- 
sion Bench of our High Court in K. C. N. 
Gowda and Bros, v. Molakram Tekchand 
and Sons, reported in AIR 1958 Mys 10 
has laid down that earnest money paid 
can be forfeited if the party who had 
paid the same was in default. In view 
of this legal postition, Sri Narayana 
Rao concentrated his attack on the find- 
ing recorded by the learned Civil Judge 
to the effect that the amount of 
Rs. 2,000/- paid under Exhibit A-1 is 
earnest money. 


5. Sri B. P. Holla, learned coun~ 
sel for the respondent firstly contended 
that the finding recorded by the learned 
Civil Judge on a consideration of the 
evidence on record that the amount of 
Rs. 2,000/- paid under Exhibit A-1 is 
earnest money is a finding of fact which 
is not liable: for interference in second 
appeal. He further submitted that the 
finding recorded by the learned Civil 
Judge in this behalf is correct and does 
not call for interference. 


6. Sri Narayana Rao submitted 
that in the aforesaid decision of this 
Court, it has been explained that there 
is a fundamental. distinction between 
‘earnest money’ and ‘part payment’ of 
the price and that the rule of forfeiture 
has no application to money received as 
part payment’ of the price, i 


The essential characteristic of earnest 
money is that it is an amount which is 
held by way of security for the due per- 
formance of the contract; As explained in 
Chiranjit Singh v. Har Swarup reported 
in AIR 1926 PC 1, earnest money is 
part of the purchase price when the 
transaction goes forward: It is forfeited 
when the transaction .falls through; by 
reason of the fault or failure of the 
vendee. The nomenclature employed in 
the agreement whether as ‘earnest’ or 


‘advance’ is not a matter of significance, 


as explained by the judgment of this 
Court referred to above. What has real- 
ly to be ascertained in a case like this is 
as to whether the amount was paid as 
security for the performance of the con 
tract, in which event on the failure of 
the party who has given such security 
for performance of the agreement, the 
amount would be forfeited. 


The learned Civil Judge has, after 
bearing in mind these principles, come to 
the conclusion that the -amount of 
Rs, 2,000/- deposited under Exhibit A-1 
was by way of guarantee for the due 
performance of the .agreement. Conse- 
quently. he held that the defendant was 
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entitled to forfeit the said amount, as 
the same: was really earnest money. Sri 
Narayana Rao however submits that the 
document Exhibit. A-1, being in English, 


one should have expected the: amount. of. 


Rs. .2,000/--paid under Exhibit A-1.. to 
have been described as earnest money. if 
that was its real character. 

It is, no doubt, true that in. Ex- 
hibit A-1. the. amount of Rs. 2, 000/- has 
not been ‘described as earnest money- 
In the first. part of the agreement it. is 
recited as follows:— - 

“That, out-of the areca sale - price 
af Rs. 20,000/-.for the said properties, a 
sum of Rs. 2,000/- (two ‘thousand) has 


been received by the vendor as advance 


rom the purchaser, this day. 


That the balance considération 
money of Rs. 18,000/- (Rupees Eighteen 
Thousand) shall be paid by the- purchaser 
to the vendors at the -time of the’ regi- 


Stration of the required transfer deed in 


the presence of the. registering officer.” 

There is a furher stipulation disentitl- 
ing the purchaser. who commits default 
from asking for repayment of the amount 
of Rs. 2,000/-- which reads: as follows:— 

“Tf the purchaser, defaults, she shall 
have no. right to ask for the repayment 
of the advance of Rs. 2.000/- paid by her 
this day to the vendor.” 


Sri Narayana Rao sapaia the use of 
the expression ‘advance’ employed in the 
document for describing the amount of 
Rs. 2.000/- at both the places. Sri Nara- 
yana Rao contended that, if the amount 
of Rs. 2,000/- was to be treated. as an 
amount of security for the due. perform- 
ance of the contract, the. oo would 
have been either stated- so many 
words. or the parties would have em~ 
ployed the’ expression ‘earnést money*. 
As that has not been done, Sri Narayana 
Rao submits that the amount of Rs. 2000/- 
paid under Exhibit A-1 was -really a 
part of the consideration and that the 
said amount. was not paid’ as security for 
the due performance of the’ contract. ~ 

Sri Narayana Rao also -submitted 


that the fact there is a clause analogous 
to the forfeiture clause is not a conclusive 


circumstance to indicate that the amount’: 


of Rs. 2,000/- deposited under Exhibit A-1 
was by way of earnest money- Ona 
careful reading’ of the entire document 
Exhibit A-1, I find myself, unable to 
agree with the contention of Sri Nara- 


yana .Rao, As already mentioned, this 
Court has explained. in AIR 1958 
Mys 10 that the nomenclature em- 


ployed, whether ‘earnest’ or “advance’ is 


not really the crux of the :matter: The 
expressions ‘advance’ ‘deposit’ and 
‘earnest’. are many a time emploved in 


such document to convey the same idea. 
Merely because the. parties ‘have chosen 
to describe’ the amount of Rs. 2.000/- in 

is case as ‘advance’. the same does not 


B. Muthaiah v. Secy. R, T. A. Shimoga 


A- I.-R. 


necessarily indicate that the amount was 
paid as part of the consideration only 
and not by way of security. Though 
the clause. providing for forfeiture - of 
the amount in the event of default by 
the purchaser is not by itself a-conclu- 
sive circumstance .the said: circumstance 
has to be taken into consideration along 
with the other: circumstances in ‘this case 
to ascertain the -real character of: the 
ee of Rs.. 2,000/- paid. under Exhi- 
it A . 


As the amount of Rs. 2,000/- was 
Paid on the date of the agreement Exhi- 
bit A-1. there is an initial presumption 
that the said amount was paid as a secu- 
rity. for the performance of the agree- 
ment. This is the view expressed by 
Justice Mookerjee in judgment reported 
in AIR 1952 Cal 93. This judgment of 
the Calcutta -High Court has been follow- 
ed by our High ` Court in AIR- 1958 
Mys 10. There are no other. circumst- 
ances in the case to rebut this presump- 
tion. The’ only circumstance relied’ upon 
by-Sri-Narayana Rao that the amount 


- has been’ described as advance and not 


as earnest money, is, in my opinion, not 
a sufficient circumstance to rebut this 
presumption. The circumstance that the 
sum'of Rs. 2,000/- was paid on the date 
of the agreement, which amount was to 
be taken into. account as a part of the 
purchase price when the transaction goes 
forward and to be forfeited when the 
transaction falls through by .reason. of 
fault or the failure on the part of the 
vendee clearly shows. that the sum of 
Rs. 2000/- was paid as earnest money. 


The finding recorded by the learned 
Civil Judge ‘that the amount. of Rs. 2,000/- 
being earnest money. was liable to be 
forfeited by the defendant as it .is the 
plaintiff .that’.has committed the ` breach 
of the contract, does not, therefore, call 
for interference in this second appeal.. 


7. For the reasons stated above, 
this appeal: fails. and the same is dismiss- 
ed. In the circumstances of the case. the 
parties -are directed to bear their. respec- 
tive costs in this court as well as in the 
two courts below. 


--. Appeal dismissed. 


_ ATR 1972 MYSORE 30 (V. 59 C 12)’. 
A. NARAYANA PAIC. J- AND B. 
VENKATASWAMI, J. 

B. Muthaiah. and another, Petitioners 
v. Secretary. Regional Transport Autho-- 
rity. Shimoga and another, Respondents. 

' Writ Petn, ‘No. 616 of 1971. - _ D/- 23- 
3-1971, ° 

Motor Vehicles Act (1939), Section 62 
(1)(d) — Grant of temvorary permit — 
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Existence or continuance of a permit in 


favour of an applicant for its renewal can: 


be a sufficient ground to held that there 
is a need for a stage carriage service on 
the route in question and to grant him a 
temporary permit. (Para 4) 


M. Rangaswamy. for Petitioners; N. 
S. Narayana Rao, for Respondent No. 2, 


A. NARAYANA PAI C. J. :— The 
petitioners who are operators of stage 
carriage service on the route whch 


passes through a section of the route be- 
tween Shimoga and Honnali assail che 
grant of a temporary permit in favour of 
the second respondent in respect of “he 
route between Shimoga and Honnali on 
the main ground that the situation is 
such that no permit -could have been 
validly granted under Clause (d) of sab- 
section (1) of Section 62 of the Mctor 
Vehicles Act, 


2. Under the said Clause a tem- 
porary permit can be granted “pend- 
ing decision on an application for the re- 
newal of a permit” 
dent had secured a permanent permif in 
respect of the same route which was Jue 
to expire on 2ist January 1971. His ap- 
plication for renewal thereof was filed on 
24th December, 1970. 


3. The contention on behalf of 
the petitioners is that the application for 
renewal was belated and that the delay 
in presentation is not even capable of be- 
ing condoned by virtue of the provisions 
of proviso (a) to section 58(2) and 53(3) 
of the Act, and that therefore there was 
no valid application for renewal. The 
further contention is that unless ther2 is 
a valid application for renewal, the <on- 
ditions necessary for grant of a permit 
under Clause (d) of section 62(1) are not 
satisfied at all 


4. We do not feel disposed tc go 
into this contention for the simple rezson 
that the existence or continuance of a oer- 
manent permit (though by virtue of 
an order of stay granted by this court in 
another writ petition} may be regaided 
as sufficient ground to hold that ther= is 
a need for a stage carriage service on the 
route in question. Therefore, to cancel 
the permit is to deprive the public of the 
benefit of a service, which is too great a 
sacrifice to be made for the purpos of 
deciding a technical ground. 


5. We decline to 
Writ Petition is dismissed. 
Petition dismissed. 


interfere. The 
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‘cannot validate a sale by 


The second respon- 
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AIR 1972 MYSORE 31 (V 59 C 13) 


C. HONNIAH AND E, 5. 
VENKATARAMIAH, JJ. 


Talari Erappa Appellant v. Muthya- 
lappa. Respondent. 


Second Appeal No. 908 of 1965, D/- 
18-1-1971, from judgment and decree of 
Dist. J. Tumkurin, D/-1-10-1265. 

indu Minority and Guardianship 
Act (1956), Section 11 ~—~ Aliensztion by 
de facto guardian cannot be ratified by 
miner on attaining majority. 

As the law stands after the coming 
into force of the Act, under no circumst- 
ances a de facto guardian can transfer 
the minor’s property merely on the 
ground of his being a de facto guardian. 
After the coming into force of the Act, 
in view of the provisions of Section 11 
of the Act. a minor on attaining majority 
a de facto 


guardian by ratification. (Para 7) 
Cases Referred: Chronological Paras 
(1960) AIR 1960 Cal 446 (V 47) 


Panchu v. Hrishikesh Ghose 

(1945) AIR 1945 Pat 298 (V 32) = 
11 Cut LT 15, Kailash Chandra v. 
Rajani Kanta 

(1935) AIR 1935 Lah 561 (V 22) = 
37 Puni LR 690 (FB), Govind Ram 
v. Piram Ditta 


P. R. Srinivasan, for Appellant; B. 
Subbiah and M. C. Narayana Reddy, for 
Respondent. 


HONNIAH J.:—- This appeal arises 
out of a suit filed by the plaintiff for a 
decree declaring his title to the suit 
schedule properties, for recovery of pos- 
session from the defendants and for re- 
covery of mesne profits from the date of 
suit till the date of delivery of the suit 
schedule properties to him. 

The facts that have given rise 
to this appeal are briefly thus: The 
plaintiff is a Hindu governed by the law 
of Mithakshara, The plaint schedule 
properties originally belonged to one 
Singarappa, paternal grand-father of the 
plaintiff and after his death, his son 
Peddanna, Hanumanthappa. Karappa, 
Honnurappa, Vasanthappa (father of the 
plaintiff) succeeded to the properties and 
held the same as joint family properties. 
The plaintiff’s father and his brothers 
lived as members of a joint Hindu family. 


- The other brothers of Vasanthappa died 


issueless leaving behind them Vasantha- 
ppa and the plaintiff as the only sur- 
viving: co-parceners. The plaintiff's 
father was in possession and enjoyment 
of the suit schedule properties till his 
death in 1948 and ‘thereafter the plaintiff 
succeeded to the properties as the whole 
surviving coparcener, At that time the 
plaintiff was a minor and on the date 
of the suit, he was aged about 20 years, 


HO/HO/D815/71/BNP 


“. ‘a de facto guardian of the minor. 
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During his minority. the 5th defendant 
Narayanappa claiming himself .as a de 
facto guardian of the plaintiff. sold all 
the items of the suit schedule properties 
to defendants 1 to 4. We are concerned 
in this appeal only with the sale of item 
No. I in favour of- defendant 2 under 
- Exhibit D-4 dated 5-2-1959 after the 
coming into force of the Hindu Minority 
and Guardianship Act, 1956 (hereinafter 
referred to as the Act). E 

3. The trial court decreed the 

claim of the plaintiff in respect of 
the suit items except item No. 1. 
Aggrieved by that decision, the plaintiff 
preferred R. A. aa 178 of 1965 and 
defendants 1 and -4 -preferred R. A. 
No. 30 of 1988 on I: file of the District 
Judge, Tumkur. e main questions in- 
volved in the case were:— 
i) Whether the 5th defendant sold 
the suit schedule properties to other de- 
fendants for legal necessity and benefit 
of the plaintiff? 

ii) Whether the alienations 
binding on the. plaintiff? 

iii) whether the plaintiff ratified the 
acts of the 5th defendant, and if.so, is 
he estopped from bringing the. suit? 
On the first question, both the courts 
came to the conclusion that the- 5th de- 
fendant had. not sold the properties for 
legal necessity and benefit of the plain- 
tiff. On the-question’ of ratification, ‘the 
lower appellate court disagreeing: with 
the trial court came to the conclusion 
that the ratification evidenced by. the 
agreement Exhibit D-5 dated. 23-7-1961, 
was vitiated by fraud and undue influ- 
ence, In the .above view, the lower 
appellate court dismissed the appeal of 
defendants 1 and 4 and allowed the 
appeal of the plaintiff. As against this, 
defendant-2 has preferred this second 
appeal. 

4. .This second appeal has. been 
referred to a Division Bench by. J agan- 
natha - Shetty, J. on the ground that it 
involves a substantial question of law 
regarding interpretation of Section 11 of 
the Act. 

The trial Court came, to the conclu- 
sion that defendant-5 was-not an illatum 
son-in-law of the family and'as such 
could not be considered as a de facto 
guardian of. the plaintiff who -was a 
minor then. 


were 


appellate court on- this gueklion is also 
the same. 
5. Even -assuming as. contended 


by Mr. Srinivasan for defendant 2 that de- 
- fendant-5 was in an illatum son-in-law of 
‘the -family and a de facto guardian of 


the plaintiff, in - view of the provisions. 


-containéd in Section 11 of- the Act he 
` could not have disposed of or dealt with 
'-the properties of: the plaintiff when he 
. was a minor on the ground that he as 

r. 
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' guardian or such minor, 


‘Cal. 446): 


‘jan. 


The finding of the lower: 


A. I. = 


Srinivasan however contended that in 


‘view ‘of the agreement Exhibit D-5 dated 


23-7-1961 executed by the plaintiff, after 
he attained majority. agreeing to re-pur- 
chase item No. 1-for a sum of Rs. 2,500/-, 
i. e: for the same amount that defendant 
2 paid under the sale deed exhibit D-4, 
the sale under. Exhibit D-4 effected by de- 
fendant-5 in favour of defendant 2 stood 
ratified, and, ‘therefore. the . plaintiff 
could not impeach it. Section il of the 
Act provides that after the commence- 
ment of this Act no person shall be entitl- 
ed to dispose of or deal with the property 
of a Hindu minor merely ‘on the ground 
of his-or her. being a de facto guardian of 
the minor. From the wording of the. sec- 
tion, it is clear that it brings about mate- 
rial change in the law_relating to de facto 
guardians under Hindu Law. In view of 
the prohibition contained in the express 
terms that after the commencement of 
this Act no person has right or authority 
to dispose of minor’s property as de facto 
any transfer 
purporting to be on behalf of the minor 
made by.a de facto guardian is void ab in- 
itio. If that is the legal position, the 
question is whether the minor after. at- 
taining majority. can validate the same by 
ratifying. it either ey or. By: neces- 
Sary implication, 

6. Mr, Srinivasan relies upon 
two decisions in support of his conten- 
tion that the minor can ratify the aliena- 
tions made by a de facto guardian during 
his minority. after he attains majority. 
The first decision is the. one reported in 
Panchu v. Hrishikesh Ghose. (AIR 1960 
That was a case which relat- 
ed. to an alienation prior- to the Act came 
into force. In that case the alienation had 
been.:made by the de facto- guardian. for 
the benefit of the minor. After review- 
ing a number of. decisions. the learned 
Judge came to the conclusion that an 
alienation by a de faco guardian made 


for legal necessity or for the benefit of a 
‘minor could not be’ impeached ` on ,the 


ground that the alienation was: made by a 
person who was merely a de facto guard- 
In the course of the judgment, the 
learned Judge observed that a sale by a 
de facto guardian of a minor which was 
not made for legal necessity or for the 
benefit of the: minor was not. binding on 
the minor and when the alienation by 
de facto.guardian was for legal necessity 
or for the benefit of the minor, it could 


‘be ratified by the minor on his attaining 


majority. The other case to which re- 
ference: was made is one reported in 
Kailash Chandra v.- Rajani Kanta, (AIR 
1945:Pat 298). < 
In this case it was held as follows :— 

distinction between the 
powers of the two classes of guardian 
lies in the fact that while the de jure 
guardian is under the law clothed with 
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authority to deal with the minor’s pro~ 
perty, the de facto guardian is not c.oth- 
ed with similar authority, though if the 
latter alienates the minor’s property for 
his benefit. the court will upholc the 
transaction. In the case of an alienation 
by a de jure guardian, not for the tene- 
fit of the minor the guardian acts ir ex- 
cess of his authority derived unde- the 
law, whereas in the case of a similar 
alienation by a de facto guardian, hi act 
is wholly unauthorised. In the tatter 
case, however, the minor may choose to 
ratify the transaction, ‘though it is not 
binding on him. 


7 To that extent the alienation 
is voidable. This case is also one cecid- 
ed before the coming into force oë the 


_ Act. Therefore neither of them is oz any 


assistance to the appellant. As the law 
stands after the coming into force cf the 
‘Act under no circumstances a de facto 
guardian can transfer the minor’s pro- 
perty merely on the ground of his being 
a de facto guardian. If in those chcum- 
stances, defendant-5 claiming hims=lf to 
be a de facto guardian alienated the pro- 
perties of the minor plaintiff after the 
coming into force of the Act, the -rans~- 
fers are void and if that be so, the ques- 
tion is whether void transactions could be 
ratified by a minor after he attains najo- 
rity. The effect of the transaction being 
void is that no title passes to the aienee 
and the minor continues to be the ewner 
of the property even after such trensfer. 
Under Exhibit D-5, according to Mr. 
Srinivasan, the plaintiff agreed tc pur- 
chase item No. 1 from defendant 2 for a 
sum of Rs. 2,510/-. being the amount de- 
fendant 2 is said to have paid under Ex: 
hibit D-4 as consideration. The position 
is that the plaintiff by entering intc such 
an agreement was intending to bry his 
own property. In that event. it cannot be 
said that the agreement is supported by 
consideration much less such an agree~ 
ment could validate the alienation made 
by a de facto guardian during the mino- 
rity of the plaintiff. A ratification In law 
implies that the person who ratifies had 
the authority when the transfer took 
place to authorise the transaction and be- 
ing a minor he was not compet=nt to 
authorise such an act and if that 2e so, 
he cannot validate it by ratifying it sub- 
sequently when he attains majorit. The 
view taken by usissupported by the Full 
Bench decision of the Lahore High Court 
in Govind Ram v. Piram Ditta (AIR 1935 
Lah 561 (FB)), wherein it was held that 
subsequent ratification by a person on 
attaining the age of majority of z tran- 
saction which was originally null ard void 
by virtue of the fact that he entered into 
it while still a minor, does not form a 
valid contract on which a suit can be 
maintained: since the contract entered 
into by the minor during his minozity is 
1072 Mvs/2 TT G26 
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a nullity and unenforceable at Jaw. no 
question therefore, of its ratification 
arises and the consideration which pass- 
ed under the earlier contract cannot be 
imported into the contract into which the 
minor entered on attainment of majority. 
Therefore whatever may be the position 
before the Act came into force, there can- 
not be any doubt that after the coming 
into force of the Act, in view of the provi- 
sions of Section 11 of the Act, a minor on 
attaining majority cannot validate a sale 
by a de facto guardian by ratification. 
Even otherwise in this case the lower ap- 
pellate court found that Exhibit D-5 on 
which reliance is placed was obtained by 
defendant 2 by exercising undue influence 
and fraud. That being a finding of fact, 
in second appeal this court will be reluc- 
tant to interfere with that finding unless 
it is manifestly perverse. We do not find 
any reason to interfere with the finding 
of i lower appellate court in this re- 
gara, 


8. For the reasons stated above, 
this appeal fails and it is accordingly dis- 


missed with costs, 
Appeal dismissed. 


AIR 1972 MYSORE 33 (V 59 C 14) 


A NARAYANA PAI, C. J. AND M. 
S. NESARGI, J. 


Appasaheb Annappa Siruguppi, Peti- 
tioner, v. The Town Maunicipal Council, 
Ramdurg, Respondent. 


Writ Petn. No. 1073 of 1969, D/- 7- 
7-1971. 


(A) Bombay District Municipal Act 
(3 of 1901), Section 46 (e) — ‘Suspend’ — 
The word suspend is used without any 
qualification and it refers to or compre- 
hends both types of suspensions, viz. sus- 
pension by way of punishment and that © 


pending disciplinary enquiry. (X-Ref:— 
Mysore Municipalities Act (22 of 1964), 
Section 382 (1).) (Para 7) 


(B) Mysore Municipalities Act (22 of 
1964), Section 382(1) Proviso — ‘Action 
taken’ —- The expression ‘action taken’ 
includes any rules framed under Bombay ~ 
District Municipal Act. (X-Ref:— Bom- 
bay District Municipal Act (3 of 1901), 
Section 46 (e).) (Para 12) 


(C) Mysore Municipalities Act (22 of 
1964), Section 323(2)(z) — Tonic of staff 
regulation can be implied in Section 324 
(1)(bh) — Hence both sections correspond 
to Section 46(e) of Bombay District Muni- 
cipal Act, as a consolidating and repeal- 
ing statute does not bring about void and 
always makes attempt te see that there 
is no break in administration, (X-ref:— 
Mysore Municipalities Act (22 of ae . 
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Section 324 (1) (hh).) (X-Ref:— Bombay 
District Municipal Act (3 of 1901), Sec- 
tion 46 (e).) (Para 14) 


V. Tarakaram, for Petitioner; K. A. 
Swamy, for Respondent. 


NARAYANA PAIC, J. :— The peti- 
tioner Appasaheb Siruguppi was appointed 
several years agọ Secratary of the Town 
` Municipal Council of Ramdurg. He was 
once dismissed from service by the 
Municipality, but the resolution was sus- 
pended by the Deputy Commissioner 
which suspension was confirmed by the 
State Government, with the result that 
he continued in service or got restored to 
service, Shortly after such restoration. 
he was served with an order of suspen- 
sion dated the 27th of February 1969 
reading:— 


“In pursuance of General Board Re- 
solution No. 147 dated 27-2-1969, Sri A. 
A. Shiraguppi Secretary Town Municipal 
Council Ramdurg, is hereby suspended 
until enquiry by the Sub Committee and 
final decision by the Municipality.” 


2, The petitioner impugns this 
order as one made without jurisdiction or 
ahy legal authority. 


3. During the pendency of this 
writ petition, the Mysore Municipal Ad- 
ministrative Service contemplated under 
Section 365 of the Mysore Municipalities 
Act, 1964. was constituted and a notifi- 
cation was also issued regarding the fact 
that the petitioner has got absorbed into 
the said administrative service as a Chief 
Officer Grade IV of Municipalities. Cer- 
tain further contentions are ‘raised on the 
strength of or in the light of these sub- 
sequent events to which we shall make a 
reference later. 


4, The first question is EN 
the Municipality did or did not have the 
power to suspend the petitioner pending 
a contemplated disciplinary enquiry. On 
behalf of the Municipality. reliance is 
placed on Rules 164 and 166 framed by 
the said municipality under Clause (e) of 
of Sec. 46 of the Bombay District Muni- 
cipal Act, 1901. Whereas Mr. Swamy for 
the Municipality contends that the said 
rules continue in force by virtue of the 
proviso appended to Sec. 382 (1) of the 
Mysore Municipalities Act, 1964. and that 
under the said rules, there is clear power 
to suspend municipal servants pending 


disciplinary enquiries, Mr, Tarakaram for’ 


the petitioner contends that Clause (e) of 
Section 46 of the Bombay District Muni- 
cipal Act, relied upon as the 
the rule making power, does not itself 
contemplate any power to suspend a per- 
son in that way and that even otherwise 
the lst proviso to Section 382(1) of the 
Mysore Municipalities Act does not save 
the operation or continued operation of 
the rules made under the Bombay Act. 
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source of 


A.I. R. 


5. The ambit of the rule making 
power under the Bombay Act may con= _ 
veniently be considered first. Under 
Section 46 every Municipality is requir~ 
ed. as soon as conveniently may be after 
its constitution, to make rules for its ad= 
ministration not inconsistent with the 
Act. One of the topics on which rules 
could or should be made is the one set 
out in Clause (e), which reads :-— 

“Subject to the provisions of 
Section 148, determining the mode and 
conditions of appointing; punishing or dis- 
missing any officer or servant, and dele- 
gating to officers designated in the rules 
the power to appoint, fine. reduce, sus- 
pend or dismiss any officer or servant.” 


6. The argument is that the 
rules could determine only the mode and 
conditions of appointing, punishing or 
dismissing an officer and that, therefore, 
the reference to the power to suspend in 
the second portion dealing with delega- 
tion of powers to designated officer could 
only mean suspension by way of punish- 
ment and not suspension pending on 
enquiry. 

7. It appears to us that this is too 
narrow a view to take of the natural 
meaning of the language employed in the 
clause. One thing that is clear is that 
the clause expressly deals with the ap- 
pointment and control of staff of the 
Municipality. The power to suspend. both 
by way of punishment and pending an 
enquiry is a power well-known in rela- 
tion to the control exercised by an emp- 
loyer over his employees, It is also not 
in every set of rules dealing with every 
tvpe of servants or employees that sus- 
pension is provided as one of the modes 
of punishment. Hence it appears to .us 
that when the word ‘suspend’ is- used 
without any . qualifications the more 
reasonable view to take is that it refers 
to or comprehends both types of suspen- 
sions viz., suspension by way of punish- 
ment and suspension pending a discipli- 
nary enquiry. 

- 8. The rules which are of relev- 
ance are Rules 164 and 169, They read:— 

“164. No officer or servant shall, in- 
any 12 consecutive months be fined to a 
larger amount than two months’ pay or 
suspended for any one offence for a pe- 
riod longer than three months. s 


Provided that where an officer or a 
servant is suspended pending a depart- 
mental enquiry or pending a decision or 
his trial by a criminal court on a charge 
of corruption or any other cognisable of- 
fence or offences the Municipality may 
suspend him for such period as may he 
necessary.” 

“169. Power to fine, reduce, promote 
or suspend the Secreatary shall vest in 
the Municipality”. 

The first rule proceeds upon the inter- 
pretation of Section 46(e) which we have 
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already given, viz-, that the power to sus- 
pend mentioned in the section compre- 
hends both types of suspension. Rule 169 
expressly confers the exercise of such 
power on the Municipality alone and does 
not delegate it to any other officer. 


9. The argument, therefore, of 
lack of power under the rules as vitiating 
or rendering ineffective the impvened 
order of suspension, fails. 

10. Rule 166 also provided that:- 

“Subsistence allowance to otficer 

and servants under suspension shall be 
granted according to the provisioms in 
Bombay Civil Service Rule 151 as 
amended from time to time.” 
We are informed that some payment was 
being made to the petitioner during the 
period of suspension although neither 
counsel is able to tell us on the macerial 
now available with them whether the 
same has been properly calculated under 
the service regulation referred to in 
Rule 166. We therefore leave that matter 
for determination by discussion between 
the parties out of court. 

11. We may now take up the 
second argument whether the rules iram- 
ed by the Bombay Municipalities wnder 
Section 46 of the Bombay Dstrict 
Municipal Act continued in force 
after coming into force of the Mysore 
Municipalities Act, 1964. The said Bom- 
bay Act is one of the Acts repealed by 
Section 382 of the Mysore Act. One of 
the provisos to sub-section (1) of the said 
section reads :— 


“Provided further that subject to the 
preceding proviso anything done or any 
action taken (including any appoin-ment 
or delegation made, tax, fee or cases im- 
posed. notification, order, instrument, or 
direction issued, rule, regulation, form, 
bye-law or scheme framed, certificate 
obtained, permit or licence granted or re- 
gistration effected) under the said laws 
shall be deemed to have been done or 
taken under the corresponding provisions 
of this Act and shall continue to be in 
force accordingly unless and until sup- 
erseded by anything done or any action 
taken under this Act.” 


12. According to Mr. Swam_. the 
expression ‘action taken’ includes accord- 
ing to the clause included within the 
brackets, any rule framed under the 
Bombay Act. There is no difficulty in ac- 
cepting this contention because tat is 
the plain meaning of the proviso. The 
only point on which the two counsel are 
at variance is whether there is any pro- 
vision in the new Act which can ke re- 
garded as a provision corresponding to 
Section 46(e) of the Bombay Act. 

13. Now under the Mysore Act, 
Section 323 deals with the rule making 
* power of the State Government’ anc Sec- 
tion 324 the power of the Municipalities 
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to make bye-laws, Under S. 324 vari- 
ous topics are set out as proper ones in 
respect of which bye-laws could be made. 
None of them expressly refers to any 
bye-laws dealing with the recruitment 
and control of staff.” But, the last Cl. (hh) 
authorizes the making of  bye-laws 
generally for the regulation of all mat- 
ters relating to municipal administration. 
One of the topics enumerated in Sec- 
tion 323 on which the Government could 
make laws set out in Clause (g) of and 
sub-section, is: 

“for regulating the recruitment and 
conditions of service of officers and ser- 
vants -...... į 


14. It is seen from the said twoj 
provisions of the new Act that the topic 
of staff regulations is dealt with expressly 
in Section 323 (2) (g) and may reasonably 
be said to be implied in S. 324 (1) (hh). 
Prima facie, therefore, there is no diffi- 
culty in regarding one or other or both of 
them as a provision corresponding to Sec- 
tion 46(e) of the Bombay Act if regard 
be had to the topic dealt with by it. But 
the correspondence according to the argu- 
ment of Mr. Tarakaram, must be com- 
plete not only in regard to the authority 
which could make rules in respect of that 
power, We do not think it is necessary to 
take such a view as a matter of inter- 
pretation. On the contrary, if one bears 
in mind the principle that a consolidating 
and repealing statute does not ordinarily 
bring aboutavoid and always makes an 
attempt to see that there is no break in 
the administration, there can be no diffi- 
culty in realising the necessity of taking 
the view that the topic of staff regula- 
tions is dealt with in the new Act in the 
provisions mentioned above, which 
should, therefore, be regarded as cor- 
responding provisions. 


15. We, therefore, hold that the 
provisions mentioned above must be re- 
garded as those corresponding to Sec- 
tion 46 (e) of the Bombay Act and that, 
therefore, the proviso to Section 382 (1) 
of the Mysore Act which we have ex- 
tracted above. does operate to keep alive 
the rules made by the Bombay Municipa- 
lities under the said provisions under the 
repealed Bombay Act. 


16. The second argument based 
upon the constitution or establishment of 
the Mysore Municipal Administrative 
Service from about September 1970 and 
the absorption of the petitioner therein 
as a fourth grade chief officer, need not 
make such difference to the disposal of 
this writ petition because even in the case 
of such officers, the municipal council is 
not prevented from holding a discipli- 
nary enquiry. Under sub-section (3) of 
Section 365, however, it cannot itself im- 
pose the punishment, but can only re- 
commend to the Government the taking 
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of such disciplinary action as may be 
necessary. The recommendation has to 
be made by means of a resolution, and 
no such resolution containing the recom- 
mendation could be, with reason, made 
except on the formulation of an opinion 
based upon the result of an enquiry pre- 
ceding the same. 


17. However, it is unnecessary to 
express any opinion finally thereon be- 
cause it is open to the petitioner, when 
the enquiry is taken up to press the said 
matter for consideration and if dissatisfi-~ 
ed with the opinion of the Municipality, 
get it rectified by moving the Deputy 
Commissioner and the Government under 
the appropriate provisions of the statute. 


18. We, however, think that ‘the 
petitioner is entitled to one relief in the 
circumstances of this case. Although the 
petitioner had prayed for an interim 
order staying the holding of an enquiry, 
no such order was made by this court 
and the Municipality, therefore was 
free to proceed with the enquiry and 
conclude the same expeditiously. It has 
however, not done so apparently influ- 
enced by apprehensions flowing from the 
pendency of the writ petition. 


19. We, therefore, direct that the 
disciplinary enquiry, if contemplated by 
the Municipality, must be concluded by 
the making of an order or recommenda- 
tion as the case may be on or before the 
30th of September 1971. 
> Order accordingly. 
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B. VENKATASWAMI AND E, 5. 
VENKATARAMIAH, JJ. 


Group Village Panchayat of Nerala=- 
kere, Petitioner v. The Divisional Commi- 
ssioner, Bangalore Division, Bangalore 
and others, Respondents. 


Writ Petn No. 2751 of 1970, D/- 6- 
7-1971, 

Panchayats — Mysore Village Pan- 
chayats and Local Boards Act (10 of 
1959), Sec. 49 (2) — Power to resume any 
property placed under control of a 
Panchayat under sub-section (1) -— Pro- 
perty vested in a panchayat under sub- 
section (1) of the section by the Govern- 
ment is always subject to the right of re- 
sumption, under sub-section (2) which 
can be exercised by the Government 
without affording an opportunity to show 
cause against such resumption, _ 

(Para 8) 

A. B. Mariappa, for Petitioner; S. G. 
Doddakale Gowda, High Court Govt. 
Pleader for Govt. Advocate (for Nos. 1 
and 2) and N. V. Ramachandra Rao (for 
Nos, 3 to 5), for Respondents, 


JO/JO/E 965/71/YPP/SSG. 


(Prs. 1-3} Neralakere Panchayat v. Divnl Commr., Bangalore 


A.L R. 


VENKATASWAMI J. :— The Peti- 
tioner is Group Village Panchayat con= 
stituted under the Mysore Village Panch= 
ayats and Local Boards Act, 1959, here: 
inafter referred to as the ‘Act’. The said 
panchayat has sought for quashing of a 
notification issued by the Divisional 
Commissioner, Bangalore Division, Banga- 
lore in LND (C) SR 19/68/69 dated 13 
4-1968. By the said Notification, a com" 
munal land (gomal) S. No. 26 within the 
limits of the jurisdiction of the peti« 
tioner panchayat was sought to be re 
sumed for the purpose of disposal of the 
same for cultivation purposes. 

Zi By the Notification issued in 
the purported exercise of power confer- 
red by Secs. 46 (1) and 49 (1) of the Act, 
by the Government of Mysore. the said 
land along with certain other items speci« 
fied therein was vested in the petitioner 
panchayat. The relevant Notification is 
No. DRL 30 VAD 61, dated 27-12-1961. 
The portion relevant in the said notifica» 
tion reads thus :— 


“....-l. Open sites in the Gaothana 
area; The alienation of these lands for 
any purpose shall be made only with the 


permission of the competent revenue 
authority. 
a; Common Lands: Common 


lands assigned for public purposes such 
as grazing including gomal, play grounds, 
gundu thope, burial grounds and village 
forests, subject to the condition that they 
are not alienated or used for any purpose 
without sanction of Government. In 
case grazing lands in a particular village 
are found to be in excess of the require« 
ments of the village, such excess land 
shall be disbursed by competent revenue 
authority for cultivation purposes. ` 

_ 3 Public roads and streets in the 
village panchayat areas other than those 


belonging to the Public Works Departs 
ment. 


: 4, Wells serving a single Pancha: 
yat. 

5. Fishing rights in wells, 

6. Trees standing in lands trans« 
ferred to Panchavats, 

ip Stone and lime quarries.” 


3. Sri A, B. Mariappa, the learned 
counsel appearing on behalf of the peti- 
tioner, contends that inasmuch as the 
land in question, S. No. 26, has vested in 
the Panchayat, it was not open for the 
Divisional Commissioner, who, it is not 
disputed, has been delegated ‘the power 
to resume under Section 49 of the Act, 
was not competent to resume the same 
without affording an opportunity to the 
petitioner to show cause against such re« 
sumption. In other words, his submis-« 
sion is that the Divisional Commissioner 
should have conformed to the principles 


of natural justice, before issuing the im= ° 


pugned Notification. 
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4. Section 46 of the Act confers 
power on the overnment to issue a 
Notification, providing for ‘transfer to 
any Panchayat the management aad 
maintenance of forests adjacent to the 
panchayat village and make over to such 
panchayat the management of waste 
lands, pasture lands or vacant lands be- 
longing to the Government situate within 
the village. It also provides for the 
management and cultivation of common 
lands (including Gomal) among other 
matters. 

5. Section 49 (1) enables fhe 
Government to issue a Notification sub- 
ject to such conditions and restrictions as 
it may think fit to impose, whereby oren 
sites vacant lands or public Roads, streets, 
wells, river beds, tanks and trees or any 
other property in the village could be 
vested in the Panchayat. There is a 
second sub-section in Section 49, which 
reads as follows :-— 


“It shall be competent to the Gov- 
ernment by Notification to resume my 
property placed under the control oi a 
Panchayat under sub-section (1) on such 
terms as the Government may detər- 
mine”. 

6. It is plain from the above sub- 
section that in respect of whatever pro- 
perty that has been placed under the con- 
trol of a panchayat under sub-section 1), 
it was competent for the Government to 
make an order resuming the same by the 
issue of an appropriate Notification. It 
is not in dispute that the impugned Neti- 
fication has been issued in the exercise of 
this power. 

7. We shall now turn to the con- 
tention urged on behalf of the petitiorer, 
as outlined, earlier. The Notification 
vesting the property in the Panchayat is 
clearly one issued under Section 46(1) end 
Section 49 (1) of the Act. It is also cl2ar 
from the aforesaid Notification extracced 
earlier, that it was never the intention of 
the Government to vest the property 
absolutely. The Notification is explicit end 
sets out that only the management end 
control of the said lands have been vested 
in the Panchayat. Section 49 (1) of zhe 
Act clearly enables the Government to 
impose conditions and restrictions as 
it may think fit while vesting such con- 
trol and management of properties in 
a Panchayat. Such being the position 
it is not correct to contend as sought to 
be done by Sri Mariappa that the pro- 
perties had vested in the Pancharat. 
absolutely. 


8. The right of resumption reserv- 
ed for the Government is expressly re- 
served under sub-section (2) of Section 49 
of the Act. Whether the same has b2en 
specified in the Notification vesting the 
properties or not, the statutory provision 
enacted in Section 49 (2) of the Act aas 


Lalithamma v. Selection Committee. Bangalore 
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made provision for it. In short. any such 
vesting of property in the Panchayat is 
always subject to the right of resumption 
enacted in Section 49 (2) of the Act. It 
also seems to us that such right of 
resumption is implicit in the very notifi- 
cation providing for the vesting of the 
property in a Panchayat. The Panchayat, 
therefore, gets only such rights as are 
specified and conferred subject to the 
reservation of the right of resumption of 
such properties by the Government with- 
out any or further reference to the Pan- 
chayat. The contention that the Pan 
chayat should have been heard before 
issuing the impugned Notification relat- 
ing to resumption, in our opinion, is 
wholly unsustainable. ‘The Legislature, 
while enacting Section 49 (2) has not in 
any manner provided for any such hear- 
ing. Further, as earlier observed read- 
ing the relevant statutory provisions and 
the Notification issued under Sections 46 
(1) and 49 (1) of the Act, it cannot be 


postulated with certainty that the 
Panchayat had acquired a right in the 
property so vested in them, absolutely. 


For all these grounds we are clearly of 
the opinion that it would not be necessary 
at all to hear the Panchayat before mak- 
ing any Order for resumption under Sec- 
tion 49 (2) of the Act. The contention 
urged on behalf of the petitioner, there« 
fore, must fail. 
9. In the result, the petition fails 
and is dismissed, but without costs. 
Petition dismissed. 
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B. VENKATASWAMI AND 
E. S. VENKATARAMIAH, JJ. 


Miss Lalithamma, Petitioner v. Selec- 
tion Committee for Admission to Medical 
CaS Bangalore and others, Respon- 

ents. 


Writ Petn. No. 5209 of 1970, D/- 
6-7-1971. 


Education — Admission to Medical 
Colleges in the State of Mysore — Rules 
for selection of candidates — Rule 9 pro- 
viso. 


Proviso to Rule 9 does not envisage 
equal treatment to candidates qualified 
from different Universities for admission 
to Colleges in the State of Mysore, AIR 
1971 SC 1762, Relied on. (Para 8) 


Under the Proviso to Rule 9 which 
allows 20% of the seats to students from 
Universities other than one to which ad= 
mission is sought, the Selection 
Committee has to compare merits 
of candidates belonging to each 
of the University separately, because 
standards obtained in different Universi< 
ties depend on several human factors, 
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methods of teaching and examinations 
and therefore cannot be equalised, 


Hence even though the petitioner 
who had qualified for admission to 
M. B. B. S. course from Bangalore 
University had obtained higher marks 
than the last candidate admitted from 
the University of Andhra Pradesh, it 
would not be proper to compare the peti- 
tioner’s merit with that of the candidate 
from Andhra Pradesh. (Para 6) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 1762 (V 58) = 

WP Nos. 618 to 622 of 1970 D/- 
3-5-1971, D. N. Chanchala v, State 
of Mysore 


R. U. Goulay, for Petitioner; R. S. 
Mahendra, High Court Govt. Pleader, for 
Govt. Advocate (for Nos. 1. 3 and 4) and 
S. G. Goddakale Gowda, High Court 
Govt. Pleader, for H. K, Vasudeva Reddy 
(for No. 2.) for Respondents. 


VENKATASWAMYI, J:-— The peti- 
tioner herein has sought for the issue of 
a Writ or Direction or Order against the 
respondents, to consider her case for 
admission to the First Year M., B. B. 5. 
Course of the Karnatak Medical College, 
Hubli, or any other of the Government 
Medical Colleges and select her for the 
said course. 


2. The Petitioner passed her Pre- 


University Examination of the Bangalore 
University in the year 1969 and secured 
66.67% in the relevant optional subjects. 
She has also passed what is known as 
B. Se., Part I Examination of the Karna- 
tak University, which would enable her 
to seek admission for the First Year 
M. B. B. S. course, According to the re- 
levant Rules for selection of candidates 
for admission, the qualification prescrib- 
ed for admission is a pass in the Pre- 
University Examination. She, therefore, 
applied for admission to any of the 
Medical Colleges under the control of 
any of the Universities in Mysore for the 
year 1970-71. She was not selected by 
the first respondent-Selection Committee, 
constituted for the purpose of the said 
Rules, Hence the petition. 


3. It is not disputed that the 
qualifying examination was a pass in 
the Pre-University Examination in any 
of the Universities. It is further undis- 
puted that in so far as the Universities 
of Bangalore and Mysore are concerned, 
any selection for admission would enable 
a candidate to get himself admitted to 
the Pre-Professional Course leading to 
medicine, It is only thereafter a candi- 
date would regularly enter into the First 
Year Medical Course. In so far as the 


Karnatak University is concerned, the 
course, corresponding to the aforesaid 


Pre-Professional, is B. Se, Part I of that 
University. It is only after passing the 
said B. Sc., Part I can a candidate of 


Lalithamma v. Selection Committee, Bangalore 
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that University enter the First Year 
Medical Course leading to M. B. B, S, It 
is, therefore, clear that the qualifying 
examination for all the Universities is a 
Pre-University course. In the instant 
case, all that the candidate had claimed 
was admission to any of the Medical Col- 
leges within the jurisdiction of any of 
the said. three Universities. The marks 
secured by the last candidate admitted in 
all these Universities, in the category of 
the general pool, in which alone the peti- 
tioner was entitled to be considered, had 
secured marks higher than that of the 
petitioner. The petitioner would have 
no grievance in this behalf. Indeed. the 
case was not pressed on behalf of the 
petitioner in regard to this aspect of the 
matter. 

4. Sri R. U. Goulay, the learned 
counsel appearing on behalf of the peti- 
tioner, however urged that the petitioner 
should have been considered for the 
seats reserved, under the proviso to 
Rule 9 of the Rules for selection of candi- 
dates for admission, which provided for 
allotment of not more than 20% of the 
seats in Colleges affiliated to any Univer- 
sity, in the discretion of the Selection 
Committee, for candidates passing from 
Colleges affiliated to any other Univer- 
sity in the State or elsewhere in India. 
His contention is that according to sub- 
rule (8) of Rule 10 the process of selec~ 
tion should conform to the other provi- 
sions made in the said rule. In other 
words, the contention is that all those 
seats SO reserved should have been dealt 
with in one compartment and, if so dealt 
with, the petitioner would be entitled to 


be preferred. The foundation for this 
argument is based on the following 
facts: 

5. By virtue of the discretion 


vested under the proviso to Rule 9 of 
the Rules governing the matter, the 
Selection Committee has selected candi~ 
dates from the Universities of Shivaji, - 
Hyderabad, Andhra Pradesh, Delhi, 
Poona and Venkateswara. The last 
candidates admitted from each of these 
Universities except that of Andhra Pra- 


desh have secured more marks than 
the petitioner. Hence the peti- 


tioner could not have any grievance in 
regard to them even assuming that the 
contention urged on her behalf of Sri 
Goulay had to be accepted. But, in 
regard to Andhra Pradesh, two candi- 
dates have been admitted and one of 
them has secured only 66%. in the rele- 
vant optionals, that is less than 66.67% 
secured by the petitioner in her Pre- 
University course Examination. The case 
on behalf of the petitioner was strenuous- 
ly urged on the basis of this fact. 


. 6. On a careful consideration of 
the matter, we are, however, not persuad® 
ed to accept the contention urged on be- 
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half of the petitioner, Proviso to Rule 9 
of the Rules conferred discretion on zhe 
Selection Committee to allot not more 
than 20 % of the seats to persons belong- 
ing to Universities other than the one to 
which admission is sought by the peti- 
tioner, which in the instant case is zhe 
Karnatak University. What the Se.ec- 
tion Committee, in our opinion, had done 
is to draw candidates from different 
sources. Therefore, what the Committee 
has to do is to compare the merits of 
the candidates belonging to each of these 
sources separately. That is exactly what 
has been done in the present case. We 
do not think that it would be fair or pro- 
per to compare the merit of the pəti- 
tioner with the merits of the last oy 
admitted hailing from Andhra Pradesh. 
No material is forthcoming from the 
papers before us whether the standards 
of education and teaching provided in 
the Andhra Pradesh University were in 
any way equal to those provided in the 
Bangalore University. For the seme 
reason, it cannot be predicated that the 
proviso to Rule 9 of the Rules enviseges 
in any manner equal treatment of candi- 
dates coming from different Universities 
either in the State or elsewhere in India. 
In this connection, it is relevant to refer 
to certain observations of the Supreme 
Court: made in Writ Petns. Nos. 618 to 
622 of 1970, in which judgment was pro- 
mounced on 3-5-1971 (reported in AIR 
1971 SC 1762) D. N. Chanchala v. Sate 
of Mysore. His Lordship, Shelat, J. 
speaking for the Bench, while disposing 
of W. P. No. 621 of 1970, V. Soudhamini 
v. State of Mysore, has observed thua: 


ere There was thus no compari- 
son between persons equally situated even 
as regards the number of marks secured 
by them, But apart from that, the result 
obtained by a student.in an examina‘ion 
held by one University cannot be regard- 
ed as comparable with the result obtain- 
ed by another candidate in an examina- 
tion held by another University. Ewen 
assuming that a conscious effort is made 


to equalise standards obtaining in ditfe- | 


rent unversities. such standards depend 
on several human factors, methods of 
teaching and examining, the syllabus in 
such universities etc., even though the 
subjects taught and examined were to 
be the same. It is well settled that a ques- 
tion of discrimination can only arise in 
the case of persons equally _ situaced. 
That the petitioner and those whom the 
Selection Committee selected were equal- 
ly situated cannot. from the facts above 
stated, be assumed EE NAE 


7. Viewed in the light of the 
above enunciation of the Supreme Court, 
also, the contention urged on behalf of 
the petitioner should fail, 


Rangappa & Bros. v. Mys. Rev. App. Tribunal 
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8. In the result, the petition fails 
and is dismissed, but without costs, 
Petition dismissed. 
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B. VENKATASWAMI AND 
E. S. VENKATARAMIAH, JJ. 


T M. Rangappa and Bros, and others, 


Petitioners v. The Mysore Revenue 
Appellate Tribunal, Bangalore, and 
others, Respondents. 

Writ Petns. Nos. 1747, 4159, 1927, 
2999. 3000. 3001 and 4607 of 1970, Dj/- 


7-6-1971. 

(A) Motor Vehicles Act (1939), Sec- 
tion 47 (3) — Grant of stage carriage 
permit — Procedure — Limit of number 
of permits under Section 47 (3) is to be 
fixed before grant of permits under Sec- 
tion 57. (X-Ref:— Section 57 (3). AIR 
1969 SC 1130 and AIR 1970 SC 1542, 
Followed. (Paras 14 to 16) 

Thus where the R. T. A. disposed of 
both. the question regarding the 
number of permits and the question 
relating to the grant of the permits at 
the same sitting and by the same resolu- 
tion, the procedure was not in accordance 
with law. (Paras 15, 16) 

Fixation of the number of permits in 
the earlier part of the resolution of the 
R. T. A. could not be said to be substan- 
tial compliance with the provisions of 
Section 47 (3) since such fixation was 
made in the course of the resolution by 
which the permit was granted. 


= (Para 15) 
(B) Motor Vehicles Act (1939), 
Section 64 — New plea — Question as 


to validity of order fixing the limit of 
permits under Section 47 (3) though not 
taken in objection under Section 57 (3) 
can be allowed in appeal as the question 
is one which goes to the root of the 
matter and relates to the jurisdiction of 
R. T. A. to grant the permit. W. P. No.-742 
of 1970, D/- 8-12-1970 (SC), Followed. 
(Para 13) 
(C) Motor Vehicles Act (1939), Sec- 
tion 134 (2) — Setting aside of irregular 
order -—— Failure to follow the procedure 
indicated in Section 47 (3) before granting 
the permit under Section 57, results in 
failure of justice. The mere omission to 
say so in the order of appellate authority - 
setting aside the grant of permit does 
not vitiate the order. (Para 14) 


Cases Referred: Chronological Paras 


(1970) ATR 1970 SC 1542 (V 57) = 
1971-1 SCR 474, Mohd. Ibrahim v. 
State Transport Appellate Tribu- 
nal, Madras 12 

(1970) Writ Petn. No. 742 of 1970 
D/- 8-12-1970 (Mys), P. Lakshmi 
Hepgadthi v, Hanuman Transport 
Co. (P) Ltd. 13 
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(1969) AIR 1969 SC 1130 (V 56) = 
1969-3 SCR 1730, R. bliswami 
Naidu v. Addl. State Trans« 
port Appellate Tribunal, Mad- 
ras 1, 2, 8, 11, 14 

(1965) Civil Appeal No. 95 of 1965 
(SC), M/s. Jayaram Motors Ser- 
vice v, Rajarathinam 11 


E. S. VENKATARAMIAH, J:~ The 
petitioners in all these Writ Petitions 
were applicants for the grant of different 
stage carriage permits under the provi- 
sions of S. 45 of the Motor Vehicles Act 
(hereinafter referred to as the Act) 
before the concerned Regional Transport 
Authorities to operate stage carriages 
within the region over which the con- 
cerned Regional Transport Authorities 
had jurisdiction and had been granted 
permits to do so. But all these permits 
were set aside in appeal either by the 
Mysote State Transport Appellate Tribu- 
nal (hereinafter referred to as the M. S. 
T. A. T.) or the Mysore Revenue Appel- 
late Tribunal (hereinafter referred to as 
the M. R. A. T.) on the ground that the 
Regional Transport Authorities had not 
followed the procedure enunciated in 
R. Obliswami Naidu v. Addl. State Trans- 
port Appellate Tribunal, Madras, AIR 
1969 SC 1130. Aggrieved by the said 
orders setting aside the grants made in 
their favour, the petitioners have filed 
the above petitions questioning the cor- 
rectness of the same. Since all the peti- 
tioners have urged common contentions 
in the above seven petitions, the cases 
were heard together and are disposed of 
by this common judgment. 


2. Briefly stated the facts in each 
of the above cases are as follows:—_ 


The petitioner in W. P. 1747 of 1970 
applied for grant of a permit to ply a 
stage carriage on the route between 
Tiptur and Madhugiri via Halkurke, 
Mathigatta etc. That application was 
considered by the Regional Transport 
Authority, Tumkur, and the permit was 
sranted by its resolution dated 14/15-9- 
1966, Certain persons who had filed 
objections to the grant before the Regio- 
nal Transport Authority preferred 
appeals against the said grant before the 
M. S. T. A. T. which dismissed all the 
appeals. Against the order passed in 
appeal, a second appeal was filed under 
Section 64 (2) of the Act as it is in force 
in Mysore, in a common appeal bearing 
No. 426 of 1968 (MV) before the M.R. A. 
T. The said Appeal was allowed by the 
Tribunal setting aside the grant made in 
favour of the petitioner and the case was 
remanded to the Regional Transport 
Authority, Tumkur, for considering the 
application of the petitioner for the per- 
mit after following the procedure as laid 
down in Obliswami Naidu’s ` case, AIR 
1969 SC.1130 referred to above. Aggriev- 
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ed by the said order, the petitioner has 
filed this writ petition. 

3. The petitioner in W. P. 4159 
of 1970 was an applicant for a permit to 
run a stage carriage on the route between 
Kudur and Bangalore via Arsinakunte, 
Solur, etc., before the Regional Transport 
Authority, Bangalore, which by its 
resolution passed at its meeting 
held on 24/25-10-1968 granted the permit 
prayed for. Against the said grant, 
certain appeals were preferred before 
the M. S. T. A. T. which by its order 
dated 29-9-1969 set aside the grant on 
the ground that proper procedure had not 
been followed by the Regional Transport 
Authority in granting the permit and 
remanded the case to file of the Regional 
Transport Authority, Bangalore, for fresh 
disposal in accordance with the decision 
of the Supreme Court referred to above. 
Against that judgment, the petitioner fil- - 
ed an appeal before the M. R. A. T. The 
M. R. A. T. found that the grant made in 
favour of the petitioner by the Regional 
Transport Authority was liable to be set 
aside since the procedure prescribed 
under Section 47 (3) of the Act had not 
been followed and held that the order 
of the M. S. T. A. T setting aside the 
grant was correct. It however made a 
further order holding that the order of 
the M. S. T. A. T. remanding the case to 
the Regional Transport Authority was 
wrong. and therefore, it set aside that 
portion of the order of the M.S. T. A.T. 
remanding the case for fresh disposal in 
accordance with law. It may be observed 


here that no person other than the peti- 


tioner had filed an appeal against the 
Order of the M.S. T. A. T. One of the com- 
plaints of the vetitioner in this writ peti« 
tion is that he was in a worse position 
than the position in which he was before 
he preferred the appeal to M. R. A. T. 
Agerieved by the Order of the M. R. A. 
T.. the petitioner has filed this Writ 
Petition, 

4. The petitioner in W. P. 1927 
of 1970 was an applicant for the grant of 
a permit to ply a stage carriage on the 
route between Bylur and Kollegal via 
Wasayarpalyam. .P. G. Palyam. ete. in 
the District of Mysore. The petitioner 
was granted the permit prayed for by the 
Regional Transport Authority, Mysore, by 
its resolution passed at its meeting held 
on 9-6-1969. Six appeals were filed 
against the said grant before the M. S. T. 
A. T. questioning ‘the validity of the 
grant. In those appeals, the M. S. T. A. 
T. made an order setting aside the re- 
solution granting the permit on the 
ground that the procedure adopted by the 
Regional Transport Authority was illegal. 
Aggrieved by the above’ order, the peti- 
tioner has preferred this writ petition. 


5. In W. P. 2999 of 1970 the peti- 
tioner was an applicant for the grant of 
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a permit to ply a stage carriage on the 
route Bajpe to State Bank in Manga ore 
Town, which is in the District of Scuth 


Kanara. The Regional Transport Au7ho- 
rity, S. K.. by its resolution passed at 


its meeting held on 21-7-1969 granted the 
permit prayed for by the petitioners. The 
said grant was later set aside by the M. 
S. T. A. T. in appeal on the ground that 
the grant was irregular in view of the 
decision of the Supreme Court referred 
to above. Aggrieved by the above order, 
the petitioner has filed this writ petition. 

6. The petitioner in W. P. 3000 
of 1970 was an applicant for a stage car- 
riage to operate a service within the city 
of Mangalore, from Hampannakatta to 
Hampannakatta via certain places in the 
city. A permit was granted pursuant to 
the said application by the Regional 
Transport Authority, S. K., by its rezolu- 
tion passed at its meeting held or 21- 
7-1969. The said resolution was. set 
aside in appeal by the M. S. T. A. Z. on 
the same ground on which the permits of 
the other petitioners in these petitions 
were cancelled. The petitioner has 
challenged that order in this writ peti- 
tion. 

T. The petitioner in W. P. 3001 
of 1970 was an applicant for the grant of 
2 stage carriage permit to ply a stage 
carriage on the route between Gulbarga 
and Ainapur via Saradgi Cross. Khazi- 
kotnur. etc, in the District of Gulkarga. 
The Regional Transport Authority, Gul- 
barga granted the permit by its resolu- 
tion passed at the meeting held on 4- 
9-1969. But the said permit was set 
aside by the M. S. T. A. T. in appeal filed 
against the grant for the very rzason 
for which the grants in favour of other 
petitioners were set aside. The peti-ioner 
has questioned the order of the M. S. T. 
A. T. in this writ petition. 


8. The petitioner in W. P. 4307 of 
1970 wasanapplicant for the grant of a 
permit to ply a stage carriage on the route 
Udipi to Mangalore via Bajpe, and Mara- 
voor in the District of South Kanara. 
The Regional Transport Authority, S. K. 
granted the permit by its resolution pass- 
ed at the meeting held on 21-7-196%. But 
the said grant was set aside in appeal fil- 
ed against it before the M. S. T. A. T. on 
the ground that the Regional Transport 
Authority had not followed the procedure 
{indicated in Obliswami Naidu’s case, AIR 
1969 SC 1130. 


9. The undisputed facts in all 
the above petitions are that the peti- 
tioners in all these cases were app icants 
for a permit to ply a stage carriæge on 
routes which fell exclusively withm the 
jurisdiction of one or the other >f the 
Regional Transport Authority. They 
made applications under Section 45 of 
the Act. The said applications were made 
suo motu and not in response tc any 
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-the permit to the applicant, 
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notification issued by the Regional Tran- 
sport Authority calling for applications 
for the grant of permits. The Regional 
Transport Authorities in all these cases 
proceeded to publish the applications for 
the grant of the permit under S. 57 (3) 
of the Act calling for representations and 
objections thereto and after hearing the 
applicants and the objectors or represent- 
ators. passed resolutions granting the per- 
mits. It is also not in dispute that there 
was no prior deterioration of the question 
whether there was need to issue the per- 
mit and the number of permits that had 
to be issued on the routes in question 
prior to the date on which the application 
for the permit and objections were taken 
up for consideration by the Regional 
Transport Authorities. It is admitted 
that by the same resolution, the Regional 
Transport Authorities disposed of both 
the question regarding the number of 
permits that had to be issued in each 
case and the question relating to the 
grant of the permit to the applicants. In 
other words, the question which has to 
be decided by the Regional Transport 
Authority under Section 47 (3) of the Act 
and the question relating to the grant of 
were both 
disposed of at the same sitting and by 
the same resolution. By the impugned 
orders, the permits in question have been 
set aside on the ground that the procedure 
adopted by the Regional Transport 
Authorities in disposing of both the ques- 
tions referred to above in the same sitting 
and by the same resolution, was erron- 
eous in view of the provisions governing 
the prant of a stage carriage permit and 
the decisions of the Supreme Court bear- 
ing on the point. 

10. We are called upon in these 
writ petitions to examine the correctness of 
the impugned orders. \ 


11. It is unnecessary to refer in 
great detail to the several provisions of 
the Act since the question raised in these 
cases, according to us. has been decided 
by the Supreme Court in more than one 
case. The first case to which reference 
may be made is AIR 1969 SC 1130. Deal- 
ing with the above question. the Supreme 
Court in the above case observed as 
follows :—~ 

“On an examination of the relevant 
provisions of the Act and the purpose be- 
hind Sections 47 and 57, we are convinc- 
ed that before granting a stage carriage 
permit two independent steps have to be 
taken. Firstly there should be a deter- 
mination by the R. T. A. under S. 47 (3). 


of the number of stage carriages for 
which stage carriage permits may be 
granted in that route. Thereafter ap- 


plications for stage carriage permits in 
that route should be entertained. The 
R. T. A. is not competent to grant stage 
carriage permits for more carriages than 
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fixed under Section 47 (3). Our above 
conclusion accords with the view express- 
ed by this court in Civil Appeal No. 95 
of 1965 (SC) M/s. Jaya Ram Motor Ser- 
vice v. S. Rajarathinam. Therein the 
court observed: 


“The scheme of Section 47 is that 
. when a person. makes an application 
under Sections 45 and 46 the Authority 
first considers it under Section 47(1) in 
the light of the matters set out therein 
and also the representations if any. made 
by the persons. mentioned therein. The 
authority then fixes under Section 47 (3) 
having regard to the matters mentioned 
in Section 47(1). the number of stage car- 
riage for which permits may be granted 

in the region or on any specified route 
ithe such region. Having fixed the 
limit the authority publishes under Sec~ 


tion 57 (3), the application with a notice. 


of the date before which representations in 
connection therewith may be submitted 
and the date on which such application 
and representations would be considered. 
The proviso to Section 57(3) lays down 
that if the grant of a permit has the 
effect of increasing the number of vehi- 
cles operating in that region or in any. 
specified area thereof or on the route 
within such region beyond the limit fix- 
ed under Section 47(3) the Authority may 
dismiss the application summarily. If it 
does not exceed such limit and the 
Authority decides to grant a permit it 
has to consider the application and the 
representations submitted to it in con- 
formity with the procedure laid down in 
Section 57. Therefore, Section 47 envi- 
sages two stages of the inquiry; (i) the 
fixing of the number of permits under 
Section 47 (3) and (ii) the consideration 
thereafter of the application for grant 
of a permit and the representations if 
any by thé persons mentioned in S. 47(1). 
It would therefore be seen that once the 
Authority has fixed the number of vehi- 
cles to be operated in the region or the 
area or the particular route and the num- 
ber of permits to be granted therefor, the 
stage of inquiry. under Section 47(3) is 
over. The next thing that the Authority 
has to consider is whether grant of a per- 
mit would be within such limit or not. If 
it does’ not exceed the limit the Autho- 
rity has to consider the application and 
the representation if any. in connection 
therewith and to grant or refuse to grant 
the permit under Section 48(1). There- 
fore. once the limit is fixed, if the grant 
of an application does not have.the effect 
of exceeding that limit, the only question 
before the Authority would be whether 
the applicant is a person fit to be grant- 
ed the permit or not in the light of the 
matters set out in sub-section (1) of Sec- 
tion 47. The question of the number of 
permits to be granted, having been 
already canvassed and decided, cannot be~- 
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come the subject at that stage of any 
further controversy. This is clear from 
the fact that Section 48(1) which em- 
powers the Authority to grant or refuse 
to grant the permit starts with the words 
‘subject to the provisions of Section 47’. 
It is therefore clear that the Authority 
has first to fix the limit and after hav- 
ing done so, consider the application or 
representations in connection therewith 
in accordance with the procedure laid 
down in Section .57.” 


12. The above view was further 
explained by the Supreme Court in 
Mohd, Ibrahim v. State Transport Ap- 
pellate Tribunal, Madras, AIR 1970 SC 
1542 at paras 16 and 65 of that decision 
as follows :— 

Para 16: 

“The four decisions of this court to 
which we have referred establish two 
propositions. First, that the Regional 
Transport Authority should fix the limit 
of number of stage carriage permits 


‘under Section 47(3) of the Act and after 


having done so the Regional Transport 
Authority will consider the application 
for grant and representations in connec- 
tion therewith in accordance with the 
procedure laid down in Section 57 of the 
Act. Secondly, when a new route is open- 
ed for the first time and an advertisement 
is issued calling for applications for such 
a new route specifying the number of 
vacancies for it, it would be reasonable 
to hold that the number of vehicles is 
specified as the limit decided upon by 
the Regional Transport Authority- 
t a 


Para 65: 

‘In our opinion, the provisions of the 
Act in regard to stage carriage permits 
have the following consequences. If the 
Regional Transport Authority were to ap- 
point a date for the receipt of applica- 
tions for the grant of stage carriage per- 
mits, the Regional Transport -Authority 
should fix the limit of the number of per- 
mits which might be granted and then 
notify the same under Section 57 (2) of 
the Act. If, on the other hand, applica- 
tions were sent by persons suo motu for 
the grant of permit the applications - 
would have to be published and repre- 
sentations would have to be asked for. 
The proviso to Section 57 (3) of the Act 
furnishes the answer that if the grant of 
any permit in accordance with the ap- 
plication would have the effect of in- 
creasing the number of permits beyond 
the limit fixed under Section 47 (3) of the 
Act, the Regional Transport Authority 
might summarily refuse the .. application 
without following the procedure laid 
down. in Section 57 of the Act. In other 
cases, the proper stage for fixing the limit 
under Section 47 (3) of the Act would be 
after applications are received and be- 
fore the same would be published under 
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Section 57 (3) of the Act asking for re- 
presentations. If however the Regional 
Transport Authority would not increase 
or modify the number of permits waich 
already exist, the grant of an application 
would mean transgressing the limit fixed, 
and the procedure laid down in 5. 5% (8) 
of the Act need not then be followed. 
Though this scheme of the statute waich 
is outlined here has not been follewed 
in all the appeals in the present case. we 
have found that the Regional Transport 
Authority in some cases before it ac- 
tually considered the applications for 
grant of permit and all parties competed 
for the grant on that basis and no one 
expressed any grievance at that fime. 
The contention as to validity of crder 
under Section 47 (3) of the Act was rais- 
ed subsequently at the time of heéring 
of appeal against refusal of permit. We 
have found that there were notificacions 
under Section 57 (2) of the Act anc. we 
have held in the facts and circumstances 
of the case that there was a valid order 
under Section 47 (3) of the Act. In few 
cases it was said that the order of fixing 
the limit was done at the same sting 
along with the hearing but in the ‘facts 
and circumstances of those partizular 
cases we have found that there was a 
notification under Section 57 (2) oz the 
Act inviting applications for the grant of 
permits on new routes or additional bus 
on existing routes, and it could taere- 
fore be held in those cases that there was 
A valid order under Section 47 (3) cf the 
ct.” 


It was, however, contended thet in 
Mohammed Ibrahim’s case the Supreme 
Court had upheld the orders granting the 
permit even when the order under Sec- 
tion 47 (3) of the Act had been pass2d on 
the same date. and, therefore, in these 
cases also the grants should be upheld. 
This argument overlooks one dis- 
tinguishing feature between these cases 
and the cases disposed of by the Supreme 
Court, namely, that even in those cases 
before the Supreme Court where the 
order fixing the limit of stage carriages 
on any route was fixed on the same 
date. it had been done at a prior sitting 
of the Regional Transport Authority and 
when the question of grant of frermit 
was taken up at a later sitting thouzh on 
the same day it was known tha: the 
Regional Transport Authority had 
already done so. In some other cases, 
before the Supreme Court applications 
for permits had been invited by tke Re- 
gional Transport Authority itself. The 
Supreme Court was, therefore, oi the 
opinion that in the substance Section 47 
(3) of the Act had been complied with 
before the question of grant of the per- 
*mit was taken up. In none of the cases 
before -us any of those courses has been 
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adopted by the Regional Transport 
Authorities. 

13. It was next contended that 


the objectors having not taken up that 
ground in their objections under Sec- 
tion 57 (3) of the Act, they should not 
have been permitted to raise it in appeal. 
This contention is not tenable since the 
objection was one which went to the root’ 
of the matter and related to the juris-: 
diction of the Regional Transport Autho- 
rities to grant the permit. It may also 
be seen that the facts on which the 
ground was based were also not in dis- 
pute, In these circumstances, it was 
open to the appellate authority to per- 
mit new ground to be raised and to de-! 
cide the case on that ground. This’ 
view of ours receives support from a, 
decision of this court in P. Lakshmi 
Heggadthi v. The Hanuman Transport 
Co. (P) Ltd., Writ Petn. No. 742 of 1970 
D/- 8-12-1970 (Mys), 


14. It was next contended that 
the appellate authority should not have 
set aside the grant without recording a 
specific finding that the irregularity 
noticed in the proceedings had resulted 
in failure of justice in view of Sec. 134 
(2) of the Act. As already observed the 
irregularity involved in these cases is 
not one which is curable under any cir- 
cumstances, It is to be assumed that the 
question involved is one of public policy! 
as indicated in Obilaswami Naidu’s case. 
AIR 1969 SC 1130 and. the failure to 
follow the procedure indicated therein 
in disposing of the applications for grant 
of permit should be held to have resulted 
in failure of justice. The mere omission 
to say so in the impugned orders does 
not vitiate them. 


15. It was argued by Sri M. R. 
Venkatanarasimhachar on behalf of the 
petitioner in W. P. 2999/70 that there had 
been’ fixation of the number of permits 
at ten in the earlier part of the recat 
tion of the Regional Transport Authority 
and hence there was substantial compli- 
ance with the provisions of Section 47 (3) 
of the Act. We are not inclined to accede 
to this contention since such fixation was 
made in the course of the resolution by’ 
which the permit was granted. 

16. In view of the above discus- 
sion. we are of opinion that the orders 
setting aside the grant of permits made 
in all these impugned orders should be 
upheld, This however does not dispose 
of all the petitions, We find that the 
Appellate Tribunal has in W. P. 1747 of 
1970 remanded the application to the 
concerned Regional Transport Authority 
for fresh disposal in accordance with 
law, but in others the applications for 
permit have been rejected without send- 
ing them back to the Regional Transport 
Authorities for fresh disposal. We feel 
that wherever the applications are reject- 
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ed in appeal, it is necessary to modify 
the orders by remanding the applications 
for fresh disposal to the concerned Re- 
gional Transport Authorities in accord- 
ance with law. 

17. In the result, Writ Petition 
No. 1747 of 1970 is dismissed, But in 
Writ Petition Nos. 4159,.1927, 2999, 3000, 
3001 and 4607 of 1970, we issue a direc- 
tion to the concerned Regional Trans- 
port Authorities to dispose of the applica- 
tions for the grant of permits afresh in 
-accordance with law. In other respects, 
we dismiss these Writ Petitions also. 

18. In the circumstances of the 
cases, we make no order as to costs. 

Order accordingly. 
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D. M. CHANDRASHEKHAR AND 
M. SANTHOSH, JJ. 


The Selection Committee for Admis- 
sion to the Medical and- Dental College, 
Bangalore, Petitioner v. M. P. Nagaraj, 
Respondent. 


Civil Petn. No. 169 of 1970, D/- 28- 
5-1971 to review the order of this Court 
in W. P, No. 3789 of 1970, D/- 21-10-1970. 


Civil P. C. (1908), Order 47, Rule 1 
* — Mistake or error apparent on the face 
of the record — Decision of a Court by 
overlooking a decision of the Supreme 
Court which is binding on all Courts in 
India, constitutes an error apparent on 
the face of the record justifying review 
of the decision contrary to the decision 
of the Supreme Court — AIR 1927 Mad, 
998 and AIR 1933 Mad. 631 held overrul- 
ed in view of AIR 1964 SC 1372. 
(Paras 24, 26) 
The reason is that, where the decision 
of a Court is contrary to the decision of 
the Supreme Court no elaborate argu- 
ment is necessary to point to the error 
and there can reasonably be no two 
opinions entertained about such error. 
i (Para 24) 
Cases Referred: Chronological 
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Tinkari Sen v. Dulal Chandra 


Das . 
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15 
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1950 SCJ 117, Jamna Kuer v. Lal 
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(1941) AIR 1941 Mad 918 (V 28) = 

1941-2 Mad LJ 390. Natesa Naic- 

ker v, Sambanda Chettiar 13 
(1939) AIR 1939 Mad 293 (V 26) = 

1939-1 Mad LJ 120, Venkatarayulu 

Naidu v. V. Rattamma Garu 26 
(1933) AIR 1933 Mad 631 (V 20) = 

65 Mad LJ 173 (FB), C. Venkata- 

ppayya v. Ponnayya 22. 24 
(1927) AIR 1927 Mad 998 (V 14) = 

106 Ind Cas 514, Opporti Padhi 

v. Paila Ujjula 21. 24 
(1925) AIR 1925 Nag 384 (V 12) = 

87 Ind Cas 1029, Atmaram v. 

Punjabrao 20 
(1924) AIR 1924 Mad 98 (V 11) = 

ILR 46 Mad 955. Murari Rao v. 

Balvant Dixit 12, 13, 21 
(1924) AIR 1924 Pat 250 (V 11) = 

ILR 3 Pat 134, Garabini Kamarain 
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v. Surji Narain Singh 19, 25 
(1876) ILR 1 Cal 184 = 24 Suth WR 
382, Ellem v. Basheer 17, 25 


H. N. Byra Reddy, for Petitioner. 


CHANDRASHEKHAR, J.— Does 
overlooking a binding decision. con- 
stitute a ground for reviewing a judg- 
ment or order of a Court? That is the 
question that arises for decision in this 
review petition. 

2. This is a petition for review of 
our order in W. P. No. 3789 of 1970. The 
petitioner herein is the Selection Com- 
mittee for admission to Government 
Medical Colleges (hereinafter referred to 
as the Selection Committee) which was 
the respondent in the Writ Petition. For 
the sake of convenience, the parties here- 
in will hereinafter be referred to with 
reference to their respective positions in 
the Writ petition. 


3. The question that arose for 
decision in the Writ petition, was whe- 
ther the petitioner who belongs to Meda 
Community and was a resident of Kolar 
District, could be regarded as belonging 
to Scheduled Tribes for whom certain 
seats are reserved for admission to Goy- 
ernment Medical Colleges in Mysore 
State. In the Constitution (Scheduled 
Tribes) Order, 1950, issued by the Pre- 
sident under Article 342 of the Consti- 
tution of India, and amended by the 
Scheduled Castes and Scheduled Tribes 
Orders (Amendment) Act 1956. Meda 
Community In Coorg District has been 
specified as a Scheduled Tribe. But in 
the rest of the new State of Mysore that 
community has not been specified as a 
scheduled tribe, 

4. At the hearing of the Writ 
Petition, the learned counsel for the peti« ° 
tioner relied on the decision of this court 
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in Suleman v. Narasappa, 1959-37 Mys 
LJ 775. Following that decision, we held 
that if a community or a tribe is a sche- 
duled tribe anywhere in the State, it 
must be regarded as a scheduled tribe in 
the entire State. In. that view, we held 
that the petitioner should be regarded as 
belonging to Scheduled Tribes though he 
was a resident of Kolar District and we 
directed the Selection Committee to ccn= 
sider his application for admission to 
Medical Colleges having regard to the 
re venen of seats for Scheduled Tri- 
es. 

5. The ground on which the 
Selection Committee has sought for a 
review of our order in the writ petition, 
is that we overlooked the decision of 
the Supreme Court in Bhaiyalal v. Hari- 
kishan Singh, AIR 1965 SC 1557 which 
must be held to have overruled ~he 
decision of this court in 1959-37 Mys LJ 
775. 

6. Undoubtedly, the aforesaid 
decision of the Supreme Court bears 
directly on the point that arose for deci- 
sion in the writ petition, At the hear-ng 
of the writ petition, neither the peti- 
tioner’s counsel nor the learned Govern- 
ment Pleader who appeared for che 
Selection Committee, brought to 
notice the aforesaid decision of 
Supreme Court AIR 1965 SC 1557, 


7. The learned Government d=- 
vocate who appeared for the Selection 
Committee in this review petition, con- 
tended that in deciding a case if the 
court overlooks a binding decision bear- 
ing on a material question, then tnat 
constitutes an error apparent on the face 
of the record and calls for a review of its 
judgment or order, 

On the other hand, Mr. R. J. 
Babu, learned counsel for the respond=nt 
in this review petition, contended that 
even if the court overlooks a binding Je- 
cision, that constitutes neither an error 
apparent on the face of the record 30r 
a sufficient cause for reviewing its jvdg- 
ment or order. 

9. On the question whether over- 
looking a binding decision, is a ground 
for review, there is no reported decision 
of the Supreme Court or of this court; 
nor has any unreported decision of either 
of these courts, been brought to our rot- 
ice. The views of other High Courts on 
this question, are divergent. 


10. Before adverting to such con ' 


flicting decisions of High Courts, it may 
be stated that it is well-settled that that 
a decision is erroneous in law, is no 
ground for review and that it is cnly 
where such decision can be characterised 
as vitiated by an error apparent on the 
face of the record, it can be reviewed 


ii. We shall now consider the de- | 


cisions cited by the learned Government 
Advocate. 
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12. In Murari Rao v. Balvant 
Dixit, ATR: 1924 Mad 98. the District 
Judge had decided a suit relating to suc- 
cession under Hindu Law. The plaintiff 
applied for a review of the judgment on 
the ground that the question of law aris- 
ing in that decision, namely, the ques- 
tion of propriety of heirs under the 
Mitakshara Law applicable to Madras 
Presidency, had been settled by a deci« 
sion of the Madras High Court. As that 
ruling had not been brought to the notice 
of the District Judge at the original trial, 
he reviewed his judgment. The defen« 
dants appealed to the Madras High Court. 

A Bench consisting of Philips and 
Venkatasubba Rao. JJ. held that the 
error of law committed by the District 
Judge in not noticing the legal position 
on the point at issue definitely laid down 
by the Madras High Court in its earlier 
decision. amounted to an error apparent 
on the face of the record and that hence 
there was a ground for granting a review. 
Their Lordships added: 


“To hold otherwise would be to 
multiply litigation, for naturally the ag- 
grieved party would appeal and the error 
would have to be corrected by the appel- 
late court rather than in the court of 
first instance.” 


13. The above decision of the 
Madras High Court was followed by 
Wadsworth. J., in WNatesa Naicker v. 
Sambanda Chettiar, AIR 1941 Madras 918. 
His Lordship said at p. 920: an 

“When there is a legal. position clear- 
ly established by a well known authority 
and by some unfortunate oversight, the 
Judge has gone palpably wrong by the 
omission of those concerned to draw his 
attention to the authority, it may in a 
proper case, in the light of ILR 46 Mad. 
955 = AIR 1924 Mad 98, be a ground 
coming within the category of an error 
apparent on the face of the record.” 

14. The aforesaid decisions of the 
Madras High Court were followed by 
Bhimasankaram J., in Rameswaraswami 
Varu v. Ramalinga Raju, AIR 1960 Andh. 
Pra. 17, 

15. The same view was taken by 
Bijaesh Mukherji, J., in Tinkari Sen v. 
Dulal Chandra. AIR 1967 Cal 518. His 
Lordship said at p. 522: 

“A mistake simpliciter, either in the 
realm of fact or of law, is no ground for 
review. But overlooking a proposition 
of law well settled and beyond contro- 
versy does furnish a very good ground for 
review.” 

16. We shall now examine the de= 
cisions cited by Mr. Babu in support of 
his contention that not noticing an earlier 


decision, is not a ground for review. 


17. In Ellem v. Basheer, ` (1876) 
ILR 1 Cal 184 Richard Garth, C, J., who 
spoke for the Bench said: 
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"The Subordinate Judge of Sylhet 
reviewed his own decision He 
gave as a reason for the review that he 
was referred by the pleader to two autho- 
rities, decided by the High Court many 
years ago, one of which he considered to 
be opposed to his former judgment He, 
accordingly, made an order for the review 
and reversed his previous decision.” 

“We cannot consider that the pro~ 
duction of an authority to which the 
attention of the Judge was not called. in 
the first trial, is sufficient ground for de- 
manding a second trial. The parties 
ought to come prepared with all their 
materials both of law and facts at the 
first hearing and if they do not come pro- 
perly prepared they ought not to be allow- 
ed upon discovering that they had omitt- 
ed to bring forward some decided case, to 
try the case over again upon the strength 
of their own omission. If the Judge has 
decided improperly upon a point of law 
that would be a matter for appeal and 
not for review”. 


18. The aforessid decision of the 
Calcutta High Court was followed by 
Sinha, J. (as he then was), in Dilip Nath 
Sen v- Certificate Officer, AIR 1962 Cal 
346. 

19. In Garabini Kamarain v. Surji 
Narain Singh, AIR 1924 Pat 250. the 
Munsiff had granted a review on the 
ground that the case law relied on by 
him had been modified by a subsequent 
decision. Setting aside the order of the 
Munsiff granting review. this is what 
Dawson Miller, C. J., who spoke for the 
Bench, said at p 253: 

“The ground upon which the applica 
tion for review was based was that the 
petitioners were not aware of the Full 
Bench ruling of this court and could not 
place it before the Munsiff at the first 
trial It would be impossible to 
prove that a Full Bench decision of the 
High Court to which the trial Court was 
subordinate, published in the authorised 
law reports some four months before the 
trial. could not have been adduced at the 
trial. If in fact the decision was not within 
the knowledge of the petitioner or his 
pleader, ignorance of this nature ought 
not, in my opinion, in view of rule 1 of 
Order 47, to be allowed to be pleaded in 
support of an application such as the 
present.” 


20. The aforesaid decision of the 
Patna High Court was followed by Baker, 
C. J.. in Atmaram v. Punjabrao, AIR 1925 
Nag 384. 

21. In Opporti Padhi v. Paila 
Ujjiula, AIR 1927 Mad 998, Srinivasa 
Aiyangar, J. doubted the correctness of 
the decision of the Madras High Court 
in AIR 1924 Mad 998. His Lordship said 
at p. 1000: 

“It seems to me sufficient to say that 
the mere omission on the part of a learn- 
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ed Judge to consider a decision, however 
regrettable, however wrong, cannot pos< 
sibly be regarded as constituting an error 
apparent on the face of the record. Even 
assuming it to be an error that may be 
discovered from the record itself. it seems 
to me to be almost impossible to regard 
such error as an error apparent on the 
face of the record.” 


22. In C. Venkatappayya v. Ponna- 
yya, AIR 1933 Mad 631, Waller, J., in his 
order of reference to the Full Bench, ob- 
served thus: 

“Speaking for myself I cannot under-= 
stand how a mistake of law can be ap- 
parent on the face of the record. It may 
be apparent from the contrary decision of 
a superior court but that is not a part of 
the record.” 


23. In this state of divergence of 
views as to whether overlooking a bind- 
ing decision amounts to an error apparent 
on the face of the record, the key to the 
solution of this question is. in our opin- 
ion, found in the test laid down by Raja- 
gopala Iyengar, J. who spoke for the 
court in Tungabhadra Industries Ltd. v. 
Govt. of Andhra Pradesh, AIR 1964 SC 
1372. Without intending to deal with 
that question exhaustively. his Lordship 
said that where without any elaborate 
argument one could point to the error 
and say here is a substantial point of law 
which stares one in the face, and 
there could reasonably be no two 
opinions entertained about it, a clear case 
of error apparent on the face of the re- 
cord would be made out. 


24. Art. 141 of the Constitution 
provides that the law declared by the 
court. shall be binding on all courts within 
the territory of India. Hence, where 
there is a decision of the Supreme Court 
bearing on a point and where a Court has 
taken a view on that point, which is not 
consistent with the law laid down by the 
Supreme Court, it needs no elaborate 
argument to point to the the error and 
there could reasonably be no two opin- 
ions entertained about such error. Apply- 
ing the above test laid down by Raja- 
gopala Ayyangar, J.. in AIR 1964 S. C. 
1372, such an error would clearly be an 
error apparent on the face of the record. 
The reasoning of Srinivasa Iyengar. J., in 
AIR 1927 Mad 998 and of Waller, J., in 
AIR 1933 Mad 731, that a mistake of law 
apparent from a contrary decision of a 
superior court, cannot be said to be ap- 
parent on the face of the record, cannot 
prevail in view of the test laid down by 
the Supreme Court as to what constitutes 
an error apparent on the face of the 
record, 


25. The reasoning of Garth, C., J., 
în (1876) ILR 1 Cal 184 that a counsel 
omitting to cite a decided case, ought not 
to be allowed to demand a second trial, 
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and the reasoning of Dawson Miller C. J., 
in ATR 1924 Pat 250 that the ignorance of 
a party or his pleader as to a ruling, 
ought not to be allowed to be pleaded in 
support of an application for review, can- 
not prevail against the decision of che 
Federal Court in- Jamna Kuer v, al 
Bahadur, AIR 1950 F. C. 131. Mahajan, 
J. (as he then was), who spoke for she 
Federal Court, said that where there is 
an error apparent on the face of the re- 
cord, the question as to how that error 
occurred, is of no relevance for the par- 
pose of review, and that it is immaterial 
whether such error occurred by reasor. of 
the counsel’s mistake or had crept in by 
reason of oversight on the part of the 
court. 

26. As stated by Wadsworth, J. in 
Venkatarayulu Naidu v. Rattamma Geru, 
AIR 1939 Mad 293, where there is an 
error apparent on the face of the recerd, 
it should be corrected at the earliest tos- 
sible time without driving the parties to 
the expenses of an appeal or revision 
petition to which there would be no 
answer. 


27. In the result, we allow ~his 
review petition and set aside our order 
dated 21-10-1970 in Writ Petition No. 2789 
of 1970. The Writ Petition will again be 
posted for hearing. In the circumstar.ces 
of the case, we direct the parties to kear 
their own costs in this petition. 

Order accordinzly. 


AIR 1972 MYSORE 47 {V 59 C 19) 
B. VENKATASWAMI AND 
E. S. VENKATARAMIAH JJ, 
Mysore State Road Transport, Cor- 
poration, Bangalore, Petitioner v. A. C. 
Nanjundappa and others, Respondent, 
Writ Petns. Nos. 1251. 1566, 2101, 
2102, 2208. 2240, 2241, 2266, 3133, 3732, 
3971 and 4872 of 1970 D/- 9-8-1971. 


Motor Vehicles Act (1939), Sec. 64 
(c) — Appeal against refusal of or rene- 
wal of a permit — Grant of permit with 
modification is not refusal of permit and 
hence not appealable — (X-Ref:— Sec- 
tions 48 (1), 50 (1), 58 (1). AIR 1969 SC 
329, Applied. 

Either the grant of the permit in 
accordance with an application or the 
grant of a permit with such modifica- 
tions, as the authority may deem fit, 
would not come within the scope of ex- 
pression refusal to grant such a permit. 

(Para 3) 

When an application for a permit is 
granted for a period less than the pevziod 
for which the application had been made, 
the order would be one of grant of a 
permit with modification, Whatever 
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applies to the grant of a permit, applies 
to renewal of a permit also in view of 
sub-sec, (2) of S. 58 of the Act. (Para 5) 


Whenever in a statute certain expres- 
sions are used one by the side of the 
other in order to convey different mean- 
ings. it should be held that the legislative 
authority intended that any one of them 
would not include the other. If that be 
so, a refusal to grant a permit or to re- 
new a permit cannot be equated with 
the grant or renewal of a permit with a 
modification. (Para 5) 


Cases Referred: Chronological Paras 


(1969) AIR 1969 SC 329 (V 56) = 
1969-1 SCR 808, Maharashtra 
State Road Transport Corpn. v. 
Balwant Regular Motor Service, 
Amravati 4 


Appa Rao, for Petitioner: In all the 
Petns.; M. Rangaswamy (for No. 1) in 
W., Ps. 1251, 2208 and 2266 cf 1970; C. S, 
Bhanthamallappa (for No. 1) in W. Ps. 
1566, 2101. 2102, 2241 and 4872 of 1970, 
M. R. Venkatanarasimhachar (for No. 1) 
in W. P. Nos. 2240 and 3133 of 1970, K. S. 
Puttaswamy (for No. 1) in W. P. 3732 of 
1970 and T. Nagesh Rao (for No. 1) in 
W. P. No. 3971 of 1970 and (for Nos. 2 
and 3) in all W. Ps., for Respondents. 


VENKATARAMIAH, J-:— The peti- 
tioner in all these Writ Petitions is the 
Mysore State Road Transport Corpora- 
tion (hereinafter referred to as the Cor- 


poration), These writ petitions are 
directed against several orders of the 
Mysore Revenue Appellate Tribunal 


(hereinafter referred to as the Tribunal), 
allowing the appeals filed by Res- 
pondent-1 in each of these Writ 
Petitions against the orders of the Mysore 
State Transport Authority (hereinafter 
referred to as M. S, T. A.) renewing the 
permits to ply the stage carriages con- 
cerned. under Section 58 of the Motor 
Vehicles Act, 1939, for a period of 3 
years only. even though the first respon-: 
dent in each of these petitions had appli- 
ed for renewal of such permits for a 
period of 5 years. 


2. The ground on which the Cor- 
poration has filed these Writ Petitions is 
that no appeal owas maintainable 
against the orders of M. S. T. A. renew- 
ing a permit, even though the period 
specified in each case was 3 years as 
against the period of 5 years prayed for 
by respondent-1 in each case, in view of 
the language of Section 64 (e) of Motor 
Vehicles Act, The relevant part of Sec- 
tion 64 reads as follows:— 


“64, Any person............ 

(a) x x x 
(b) x x x 
(c) x x x 
(d) x x x 
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(e) aggrieved by the refusal of rene~« 
wal of a permit, or 
(f) x x x 


(£) X x x 
(h) x x x 
(i) X x x 


may, within the prescribed time and 
in the prescribed manner, appeal to the 
prescribed authority who shall give such 
person and the original authority an 
opportunity of being heard.” 
The prescribed Appellate Authority to 
hear appeals filed under Section 64 
against the order of M. S. T. A. is the 
Tribunal. It may be mentioned here that 
the M. S. T. A. is empowered to exercise 
the power of a regional transport autho- 
rity in respect of grant or renewal of 
stage carriage permits when the routes 
in question are inter-State routes. In all 
these cases, we are concerned with inter- 
State routes. In W, P. No, 2240/70, how- 
ever, the order renewing the permit was 
granted by the Regional Transport Autho~ 
rity (hereinafter referred to as the R. 
T. A.) since it had the jurisdiction to 
grant such renewal at the relevant point 
of time even though the route in question 
was an inter-State route. Against the 
order of renewal granted by the R. T. A. 
the first respondent preferred an appeal 
before the State Transport Appellate 
Tribunal which dismissed it. Against 
that appellate order the first respondent 
filed an appeal under Section 64 (2) of 
the Act before the Tribunal in respect of 
the identical question, namely the period 
for which the renewal had been granted. 
The question for consideration in W. P. 
2940/70 is also therefore one arising under 
Section 64 of the Act which is extracted 
above. Since all these petitions have 


` given rise to common questions of law, 
-we have heard all of them together and 
-are disposing of them by this common 


_-order. Sri C. S. Shanthamallappa has 


P 


taken notice on behalf of Sri Barikulla 
Khan who is impleaded as respondent in 
W. Ps. 2102 and 4872 of 1970. 


3. Sri Appa Rao, learned counsel 
for the Corporation, the petitioner here- 
in, argued that on a true construction of 
clause (e) of S. 64 of the Act, it would not 
be possible to hold that an appeal lay to 
the prescribed appellate authority against 
anorder granting arenewal ofa permit 
even though a modification had been made 
by the authority granting such renewal 
with regard to the period during which 
the said permit had to be in force after 
such renewal. A reading of Section 64 of 
Motor Vehicles Act would show that the 
right to prefer an appeal against an order 
or resolution of a R A. is not granted 
to the parties in an unqualified way. In 
every one of the clauses (a) to (h) the 
right of appeal of a party is hedged in by 
limitations and unless a party is able to 
show that his case falls specifically under 
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any one of them, he would not be entitl- 
ed to maintain an appeal = against 
an order of the R. T. A. or the M. S, T. A. 
In this case we are concerned with the 
meaning of the expression ‘aggrieved by 
the refusal of renewal of a permit’ which 
occurs in clause (e) of Section 64. It is 
argued by the contesting respondents — 
grantees of permits—that when on an 
application made for the renewal of a 
permit for a period of 5 years, the rene- 
wal is granted by the concerned authori- 
ty for a period of less than 5 years, it 
should be deemed that to the extent to 
which the authority reduced the period 
from 5 years, there was a refusal of 
renewal, ič it is so construed according to 
the grantees of permits, their appeals 
were maintainable before the Tribunal. 
In order to appreciate the rival conten- 
tions of the parties, it may be necessary 
to refer to certain other provisions of the 
Act where the expression ‘refusal of a 
permit’ has been used. Section 48 (1) 
deals with the power of the R. T. A. to 
grant a stage carriage permit on an 
application made to it under Section 46. 
Section 48 (1) reads:— 


“48 (1). Subject to the provisions of 
Section 47, a Regional Transport Autho- 
rity may, on an application made to it 
under Section 46, grant a stage carriage 
permit in accordance with the applica- 
tion or with such modifications as it 
ae fit or refuse to grant such a per- 
mit: 

Provided that no such permit shall 
be granted in respect of any route or 
area not specified in the application.” 
section 51 (1) reads as follows: 


_ “Subject to the provisions of Sec- 
tion 50, a Regional Transport Authority 
may, on an application made to it under 
section 49, grant a contract carriage per- 
mit in accordance with the application or 
with such modifications as it deems fit or 
refuse to grant such a permit; 


Provided that no such permit shall 
be granted in respect of any area not 
specified in the application.” 

Section 56 (1) reads as follows:— 


“Subject to the provisions of Sec- 
tion 55, a Regional Transport Authority 
may, on an application made to it under 
Section 54, grant a public carrier’s per- 
mit in accordance with the application or 
with such modifications as it deems fit or 
refuse to grant such a permit; 


Provided that no such permit shall 
be granted in respect of any area or 
route not specified in the application.” 
From the three provisions of the Act ex- 
tracted above. it would be clear that 
either the grant of the permit in accord- 
ance with an application or the grant of 
a permit with such modifications, as the 
authority may deem fit, would not come 
within the scope of expression refusal to 


f 
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grant such a permit. We have, thsre- 
fore, to examine in these cases whether 
what has been done by the R, T. A. or 
the M, S. T. A. is one of granting a rene- 


wal with modifications or of refusal to. 


grant the renewal. 


4, The -duration of the permit 
which has to be mentioned in accordence 
with Section 58 of the Act is. not a.comdi~ 
tion of a permit. It does not fall either 
under Sub-section (3) of Section 48 or 
under Section 59 of the Act. This ques- 
tion has been dealt with by the Supr2me 
Court in its decision in Maharashtra State 
Road Transport Corpn. v. Balwant Regu- 

Motor - Service, Amravati, AIR 1969 
SC 329. In that case. the question for 
consideration before the Supreme Court 
was whether when the R.T. A. had grant- 
ed a permit on an application mad= to 
it for a period of 5 years without specify~ 
ing the period during which the permit 
had to be in force the order was a valid 


one. The court held that it should be 
assumed that the permit had been grant- 
without any modification and _ it 


should be-deemed that the permit had 
been granted for 5 years as per the appli- 
cation of the applicant. In para 8 of the 
said judgment, this is what the Supreme 
Court observed: 


“Tt is true that Section 58 (1) (a) pro- 
vides that the duration of the permit 
should be not. less than three years and 
not more than five years as the R. T, A. 
may specify in the permit.’ But there is 
nothing in:Section 48 (1) of the Act which 
states that the R. T. A. is required to 
specify expressly in the order of the 
grant of the permit as to for what period 
the permit is to be effective. It is mani- 
Test, however, in the present case that 
the period of validity of the permit 


should be deemed to be five years because ` 


the order of the R. T. A. should be con- 
strued as an order of grant of a stage 
carriage permit in accordance with the 
application under Section 48 (1) of the 
` Act. In other words, the order of the 
R. T. A, dated May 10, 1965 shoulċ ` be 
construed in the context of the language 
of Section 48 (1) of the Act which em- 
powers the R. T. A, to grant a’ stage 
carriage permit ‘in -accordance with the 
application’ or ‘with such modificetions 
as it deems fit or to refuse to grant such 
a permit’. In the present case.-the R. T. 


A. did not make any modification and it’ 


must therefore be deemed that the zrant 
of the permit was made in accordance 
with’ the anplication of the appellant which 
expressly declares the period of validity of 
the permit applied for to be of five years 
(See the application of the appellant print- 
a ie page 205 of Vol. II of the Paper 
OOK). j 


o 5. It is clear from the observa- 
tions of the Supreme Court extracted above 
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that when an application for a permit is 
granted for a period less.than the period 


for which the application had been made, 
the order would be one of grant of a per- 
mit with modification. Whatever applies 
to the grant of a permit, applies to renewal 
of a permit also in view of sub-section (2) 
of Section 58 of the Act. We are, there- 
fore, of the opinion that -ia the present 
cases what was done by the M.S.T.A. .or 
the R.T.A. as the case may be, was the 
renewal of permit with modification. .When- 
ever in a statute we find certain expres 
sions used one by the side of the other in 
order to convey different meanings, ił 
should be held that the legislative autho- 
rity intended that any one of them would 
not include the. other. If that be so, a 
refusal to grant a permit or to renew a per- 
mit cannot be equated with the grant or 
renewal of a permit with a modification. 
(Vide Sections 48 (1), 50 (1) and 58 (1) of 
the Act). We are, therefore, of the opinion 
that under Clause (e) of Section 64. -no 
appeal was maintainable against any of 


the orders against which the first respon- 


dent: in each of these cases preferred ap: 
peals either before the Mysore ` Revenue 
Appellate Tribunal or before the Mysore 
State Transport Appellate Tribunal . and 
thereafter before the Mysore Revenue Ap- 
ellate Tribunal. It should, therefore, be 
eld that all the appeals and the impugned 
orders passed in such appeals were with- 
out jurisdiction. and they are liable to be 
quashed in these proceedings. 


6. They are accordingly quashed. 
7 Whatever may have stated al 
ready does not, however, conclude these 


matters. It is brought to our notice that 
in view of the impugned orders passed in 


appeals by the Tribunal, the first respon- .*-.. $ 


dent in each of these cases was under an’ 
impression that his permit was valid for ‘a: | 


period of 5 years since it had been renew- . 
ed for a period of 5 years by the impugned - `- 
‘orders -and hence 


there was no need to 
make an application for further renewal 
until the appropriate date arrived in each 
of those cases. It appears that in many 
of the cases before us, the period of 3 years 
for which the renewal was granted by the 
R.T.A. or the M.S.T.A, has elapsed but the 
period of 5 years has not yet elapsed. But 
we are told that according to the amend- 
ed: provisions of the Act, application for 
renewal of a permit will have to be filed 
not less than 120 days before the expiry 


of. the period for which the permit had 
been renewed. The power of the R.T.A. 
or the M.S.T.A. to condone the delay in 


filing fresh applications for renewal would 
also be of no avail in view of the situa- 
tion in which the first respondent in each 
of these cases has been placed. The per- 
mit holders could not think of making ap- 
lications for renewal in accordance with 
aw in view of the impugned orders being 
in their favour and the time for applying 
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for renewal having not yet arrived in each 
case. In these cases, we therefore _ feel 
that it is appropriate that we must direct 
the M.S.T.A. to entertain applications for 
renewal of permits which are the subject- 
matters of these proceedings, if applica- 
tions are made before it within 80 days 
from today, in cases where the period of 
3 years has already elapsed or where in 
view of the provisions of the Act they are 
not able to make their applications in time. 
The learned counsel for the petitioner -did 
not also question the issue of such a di- 
rection. We order accordingly. 


© 8 There is ‘one other contention 
raised by Sri K. S. Puttaswamy, learne 
counsel appearing on behalf of the first 


respondent in W.P. -3732/70 peculiar to 
that case which has to be disposed of. He 
contended that in the resolution passed by 
‘the M.S.T.A. in that case no reference was 
made regarding the period for which the 
permit stood renewed. He further con- 
tended „that the application of the grantee 
in this case was for a period of 5 years and 
if M.S.T.A. did not specifically mention in 
the course of its resolution that the permit 
‘was renewed for any period less than 5 
years, it should be presumed that the per- 
mit had been renewed for a period of 5 
years as observed by the Supreme Court in 


Maharashtra State Road Transport Corpo- 


ration’s case referred to above. We are, 
however, told that in the permit issued to 
the first respondent in that case, the period 
of 3 years has been mentioned. We do 
not propose to express any opinion on the 
validity of the contention raised by Sri 
Puttaswamy in this behalf. It is open to 
the first respondent in that case, if he is 
so advised, to take appropriate action per- 
missible in law to get the matter ratified. 
-But it is also open to the first respontent 
in that case to make an application within 
a period of 30 days from today before the 
M. S. T. A. without asserting his rights on 
the basis of the contention referred to 
herein. 


9. If the first respondent in each 
of. these cases whose application for re- 
newal is barred by time, makes an ‘appli- 
cation as directed above within “80 days 
from today, the M.S.T.A. 
them as already directed and dispose of 
them without reference to the question of 
limitation prescribed under Section 58 of 
the Act. 


10. Subject to the directions issu- 
ed to the M.S.T.A. the writ petitions are 
allowed and the impugned orders are set 
aside. There will be no order as to costs. 


Petitions allowed. 


Thippaswamy- v. M. R. A. Tribunal 


- violated or is about to 


will | entertain: 


A. LR. 
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B. VENKATASWAMI AND 
E. S. VENKATARAMIAH, JJ. 


D. M. Thippaswamy, Petitioner v, 
Mysore Revenue Appellate Tribunal, Ban- 
galore and others, Respondents. 

Writ Peton. No, 8244 of 1970, D/- 
10-8-1971. 


(A) Constitution of India, Art. 226 — 
Who can apply — Motor Vehicles Act 
(1939), Ss. 68-D, 89-F (2) — Notified route 
~~ Permit granted to petitioner rendered 
invalid by order of Transport Authority 
on overlapping section of his route — Peti- 
toner has no right to challenge order 
under Art. 226 — Mistake committed by 
Authority in referring to portion of route 
affected — Not sufficient for grant of writ 
to quash order. 


A scheme approved ~ and. published 
under Section 68-D of the Motor Vehicles 
Act has the force of law and it is the duty 
of every authority to have regard to the 
contents of such a scheme while dealin 
with a matter concerning it. (Para 1} 

Where, ‘as a result of a notified schema, 
which gave a monopoly to the Road Trans- 


- port Corporation, the concerned Regional 


Transport Authority allowed partly the ap- 
peal of the Mysore State Road Transport 
Corporation rendering the permit granted 
to the petitioner ineffective on a portion 
of the notified route, with the consequence 
that the petitioner could. not operate om 
the said portion, the petitioner could not 
ask for the issue for a writ to quash the 
order of the Tribunal on- the ground that 
there was a mistake on its part in making 
the order, regarding the portion of- the 
route affected]. ` A person who approaches 
the High Court with a petition under Arti- 
cle 226 of the Constitution of India should 
show that there is a right which is either 
e violated. When 
admittedly the petitioner has no right at 
all to ply his stage carriage on modified 
route, he cannot be granted: any relief under 


Art. 226 of the Constitution. 1970 U J 
(SC) 814, Explained and Disting. 

Para I) 

(B) Mysore Motor Vehicles Rules, 


pretation). 


Where an appeal has been filed by 
the Road Trans>ort Corporation under 
Rule 178 (1) (b) on 30th day after receipt 
of the communication regarding the pro- 
nouncement of the order‘ against which the 
appeal had been filed, it has to be held as 
one filed in time because the appeal has 
not been filed beyond thirty days. Even 
if there is any doubt about the matter, the 
Court should lean in favour of the person 
who is given the right of appeal since he - 
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would be the party whose right to apreal 
' would be affected if the view is taken tbat 
the appeal should have been filed besore 
the close of the 29th day after the receipt 
of the order. (1892) 1 QB 161 and (1&40 
12 A & E 685 and (1951) 2 KB 792 an 
Stroud’s Judicial Dictionary and. Chambers’s 

Twentieth Century Dictionary Ref. 
- (Para 5) 


Cases Referred: Chronological - Paras 

(1970) Civil Appeal No. 2426 of 1968, 
D/- 20-8-1970 = 1970 UJ (SC) 
814, Ram Sanehi Singh v. Bihar: 
State Transport. Corpn. 

(1951) 1951-2 KB 792 = 1951-2 
All ER 618, Stewart v. Chapman 
(1941) 1941 VLR 249, Reynolds v. 
Reynolds -> - - 
(1892) (1892) 1 QB 161 = 61 LJ MC 

63, Radcliffe v. Bartholomew 
(1840) 12 A & E 635 = 118 ER 955, 
Williams v. Burgess ; 
(1885) -4 LJKB 158, Thomas v. Lam- | 
ert i 


om a nN 


B. Thilaka Hegde, for Petitioner; Appa 
Rao, for’ Respondent No. 4. 


VENKATARAMIAH, J.:— The eti- 
tioner in the above petition. under Article 
226 of the Constitution of India is a person 
providing transport facilities in the Dis- 
trict of Chitradurga. He applied to the 
Regional Transport Authority, Chitraderga, 
for grant of a stage carriage perm to 
operate two stage carriages each day in 
opposite directions on an inter-State route 
between Chitradurga in the State of My- 
sore and Srisaila. in the State of Andhra 
Pradesh and back, via Challakere, Eana- 
gal, Rampura, Bellary, Guntakal, `: Gutti, 
Dhone, Kurnool and: Atmakur. He -also 
made another application to ply two stage 
carriage vehicles between Chitradurga and 
Srisaila on a routé which was slightly dif- 
ferent from the one referred to above, al- 
though the route from Chitradurga to Ha- 
gari was common to both the applica-ions. 

The first of the above two applicetions 
was considered‘ by the Regional Transport 
Authority in subject No. 83 of 18-1-1964 
and “a permit was granted as prayed for. 
We are informed that the second aplica- 
tion which was- dealt with under -stbject 
No. 84 was rejected. Against the graat of 
permit made on the first application; three 
appeals were filed before the Mysore State 
Transport Appellate Tribunal _ (hereinafter 
referred to as the M.S.T.A.T.) by thre2 ap- 
pellants including the Mysote State - Road 
Transport Corpordtion (hereinafter reberred 
to as the Corporation) respondent 4 herein, 
The M.S.T.A.T. by its order dated 2-11- 
1964 dismissed all the three appeals. The 
Corporation thereafter filed an- appeal 
against the order of the M.S.T.A.T. before 
the Mysore Revenue Appellate Tribunal 
(hereinafter referred to as the M.R.A.T.) in 
Appeal No. -726/66 (M.V.).: The appel- 
lants in the other two appeals also filed 
twe appeals before the M.R.A.T.,- which 


‘had come into operation. 
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were however later withdrawn and dismiss- 
ed. Ultimately, the M.R.A.T. dealt with 
only the appeal’ of the Corporation on 
merits and by-its order. dated 30-7-1970 
allowed the appeal partly rendering the 
permit invalid on a portion of the said 
route, namely, between Bellary and Chinta- 
gunte Border which was part of a notified 
route in ‘a scheme approved under Section 
68-D -of the Motor Vehicles Act ~ (herein- 
after referred to as the Act), which com- 
pletely excluded operation of stage carri- 
age vehicles by any other person or per- 
sons on that section. 


- The resulting position was that the 
petitioner could operate his service only 
from Chitradurga to Bellary beyond which 
he could not operate the service on account 
of the scheme having come into force. It 
is admitted that. the said scheme was pub- 
lished in the Mysore Gazette dated 7-5- 
1964 and it provided as follows:— 


“The State Transport Undertaking will 
operate services- on the routes to the 
complete exclusion of other persons except 
in regard to the portions of the inter- 
district routes lying outside the ` Bellary 
District. The existing permit holders on 
inter-State routes, may continue to operate 
such inter-State routes subject to the con- 
dition that their permits shall be rendered 
ineffective by the competent authority for 
ae overlapping portion in the District of 

Š 


The portion of the route in question, name- 
ly, from Bellary to State border, is one of 
the routes covered by the scheme and the 
petitioner is not one of those who is ex- 
cluded from the operation of the scheme in 
any manner whatsoever even though the 
permit that was granted by the Regional 
Transport Authority was in respect of an 
inter-State route. The said permit had 
not -been countersigned by the concerned 
authority in the State of Andhra Pradesh 
till 23-6-1965 by which date the scheme 
Since the per- 
mit had not been countersigned by the 
authority in Andhra Pradesh, the petitioner 
could not be considered as an existing per- 
mit holder of an inter-State route on’ the 
date on which the scheme came into ope- 
ration. This position was rightly not dis- 
puted by Sri B. Thilak Hegde, the learned 
counsel for the petitioner, in view of the 
decisions of this Court and of the Supreme 
Court on similar matters. 


But Sri Hegde attacked the order of 
the M.R.A.T. on other grounds. He con- 
tended that the impugned order of the 
M.R.A.T. suffers from certain irregularities. 
His first submission was that the M.R.A.T. 
had committed a mistake in thinking that 
the permit which -had been granted to the 
petitioner was one ‘on a route which was 
the subject-matter of his application and 
which was disposed of by the Regional 
Transport . Authority in subject No. 34, 
wherein the permit was not granted to him 


+ 
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He based-this submission on the operative 
‘portion of the order of the M.R.A.T. In 
the course of the order the M.R.A.T. ob- 
served that the petitioner could not ope- 
rate between Chitradurga and Chintagunte 
border even though the route in question 
does not touch Chintagunte border at all 
This submission of Sri Hegde appears to 
be well-founded. The route which is the 
- subject-matter of these proceedings, does 
not pass through Chintagunte border. 


That however does not solve the pro- 
blem of the petitioner. The petitioner has 
produced a sketch along with the writ 
petition and respondent 4 has also furnish- 
ed some materials in the course of its 
counter-affidavit, meeting the above conten- 
tion made on behalf of the petitioner.. It 
is to be seen that from Bellary to Hagari 
the route which is the subject-matter of 
these proceedings and the- route which was 
the subject-matter of subject No. 34 before 
the Regional Transport Authority are over- 
lapping. It is further to be seen that’ from 
Hagari, the route in question proceeds to- 
wards the east upto Challakurki and that 
the route which was the subject-matter of 
subject No. 84 proceeds from Hagari in 
the north eastern direction upto Chinta- 
gunte border. 

It is not disputed that the section of 
the route in question, namely, Bellary-Ha- 
gari-Challakurki is a part of a notified 
route and the section of the route Bellary- 
Hagari-Chintagunte border is also a noti- 
fied route. It is no doubt true that the 
M.R.A.T. has erred in the course of its 
order by holding that the petitioner could 
not operate on the section Bellary-Chinta~ 

unte border, but it should have been Bel- 


ary-Hagari-Challakurki border, Either way 
the petitioner could not ply his stage carri- 
ages beyond Bellary in view of the fact 


that the common portion of the route upto 
Hagari was a notified route. It is also ad- 
mitted by Sri Hegde that on the route in 
question the overlapping portion on the 
notified route is little more than ten miles 
although in the course of the petitioner’s 
affidavit it is stated that such overlapping 
portion is a couple of miles. We, there- 
fore, feel that the mistake said to have been 
committed by the M-R.A.T. is not of much 
consequence at all. 


Since the petitioner himself admits that 
after Bellary, the route in respect of which 
the permit was granted to him and the 
notified route were overlapping to the ex- 
tent of nearly ten miles, and there was 
complete exclusion of operation by other 
persons on the said section, the petitioner 
could not operate on the said section. A 
scheme approved and published under 
Section 68-D of the Act has the force of 
law and it is the duty of every authority 
to have regard to the contents of such a 
scheme while dealing with a matter con- 
cerning it. Since even according to the 
admitted facts the petitioner could not ply 
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his stage carriages beyond Bellary on the 
route in question at least to an ‘extent of 
ten miles, the petitioner cannot ask for the 
issue of a writ to quash the order passed 
by the M.S.T.A.T. on the ground that there 
was a mistake on the part of the M.R.A.T. 
while making the order. A person who 
approaches the High Court with a petition 
under Art. 226 of the Constitution of India 
should show that there is a right which 
is either violated or is about to be violated. 
When admittedly the petitioner has no right 
at all to ply his stage carriage in this case 
beyond Bellary, he cannot be granted any 
relief under Art. 226 of the Constitution. 


2. Sri Hegde next relied upon an 
unreported decision of the Supreme Court 
in Ram Sanehi Singh v. Bihar State Trans- 
port Corpn., Civil Appeal No. 2496 - of 
1968, D/- 20-8-1970 (SC) and contended 
that there was no complete exclusion of 
other operators under the scheme in ques- 
tion. The passage in that decision on 
which reliance was placed by him reads as 
follows: 


“,.--It is true that the extended route 
partly overlaps the notified route; but there 
is nothing in the notified scheme which 
“completely excludes” the other holders of 
permits issued to them from plying their 
stage carriages in pursuance of permit issu- 
ed to them from termini not on points on 
the notified. route. The scheme merely 
grants to the State Road Transport Corpo- 
ration a right to ply their stage carriages 
from Patna to Nawadah and all services 
including the service on portions enroute 
are to be run by them. It does not how- 
ever follow that where under a permit a 
stage-carriage service is to be run over a 
route a section which overlaps the notified 
route but without any right to pick up or 
drop passengers along that notified route, 
the permit will be deemed to the extent of 
that section of the notified route to be in- 
effective.: The preamble of the scheme un- 
doubtedly refers to the claim made by the 
State Road Transport Corporation that 
there should be complete exclusion of other 
persons from plying buses over the route — 
Patna-Nawadah; but the operative part of 
the scheme merely provides that in pursu- 
ance of Section 68-C of the Motor Vehicles 
Act, 1939, the scheme prepared by the 
‘Rajya Transport’ is published for general 
information and that the scheme is for ply- 
ing buses in the route Patna-Nawadah or 
portions thereof, the Road Transport Cor- 
poration being invested with the right to 
ply its stage carriages on the route and por- 
tions thereof. There is however no “com- 
plete exclusion” of other operators under 
that scheme provided the private operators 
do not pick up or drop passengers on the 
section of the route whic overlaps the 
notified route.” 

On a reading of the above passage, 


we are of the opinion that the Supreme 
Court decided the said case on the facts 


1972 


of that case, namely, the language used. in 
the scheme, which came up for considera- 
tion before the Supreme Court. On a true 
construction - of the said . Scheme, the 
Supreme Court was of the opinion that 
there was no complete exclusion of other 
operators under the scheme. 
private operators did not pick. up or drop 
passengers on -the overlapping section of 
the notified route. The facts of the_pre- 
sent case are entirely different. On 
section of the route, namely, from Bel_ary 
to Challakurki border, there is complete 
- exclusion of private operators. It is clear 
from the language of the scheme the only 
persons whose permits were rendered in- 
effective’ are those who’ were existing per- 
mit holders on inter-State routes but the 
petitioner as already stated, is not one 
such. In these circumstances, the decision 
of the Supreme Court on which reliance 
has been placed is of no avail to the peti- 
toner. . - 


3 Sri Hegde contended that res- 


pondent 4 had not taken any action against ` 


the temple authorities of Srisaila who had 
also been given two permits to ply two 
carriages between Chitradurga and ‘Srisaila 
on the same route, and, therefore, respon- 
dent 4 could not have been considered as 
an aggrieved party before the M.R.A.T. It 
is not the case of the petitioner that ether 
Article 14 of the Constitution had >een 
violated or that there has been any mala 
fides on the part of respondent 4 in that 
regard. He contended that if respondent 
4 was not ‘aggrieved by the operation of 
stage carriage vehicles by Srisaila temple 
authorities, it could not feel aggrievéd if 
the petitioner. was also permitted to ope- 
rate on the notified route. This limited 
submission of Sri Hegde is met by respon- 
dent 4 by stating that under the scheme 
the overlapping section of the route & a 
portion on which respondent 4 had ‘been 
given a monopoly and so the petitionér 
could not operate and by the operation on 
that section by the petitioner, respoudent 
4 would be prejudiced. 


4, Secondly, it may be observed 
that under Section 89-F (2) of the Azt, it 
is the duty of the ` concerned Regional 
Transport Authority to cancel an existing 
permit or ey the terms of an existing 
permit so as to bring it in conformity with 
the scheme. No material has been placed 
. before us as to which authority granted 
. the permit to Srisaila temple and what 
action has been taken by that authority to 
implement the scheme. It is not disputed 
that respondent 4 has on its part imple- 
mented the scheme in full and it has been 
operating its services on all the. routs as 
per the scheme. We, therefore, do not 
find any substance in the above submission 
of Sri Hegde. 7 


5. The next submission . of Sri 
Hegde was that the appeal which was fil- 


` the M.S.T.A.T.. was signed 
provided the, 


the’ 


‘ appeal is filed admitte 
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ed before the M.R.A.T. was.barred by time 
Since it had been filed by respondent 4 on 
the 80th day after the order was pro- 
nounced by the M.S.T.A.T, The facts bear- 
ing on this contention are: The order of 
on 9-11-1964 
and the appeal was filed on 9-12-1964. It 
is not disputed that the appeal was filed on 
the 80th day after Se ae 4 was com- 
municated about the order of the M.S.T. 
A.T. ‘The contention of Sri Hegde is based 
on the language of Rule 178 (1) (b) of the 
Mysore Motor Vehicles Rules, which pres- 
cribes that an appeal’ should be filed with- 
in thirty days from the date of receipt of 
the order.: Placing emphasis on the word 
‘within’ it was contended for the petitioner 
that the appeal should have been filed be- 
ore the commencement of the 30th day. 
To put it in other words, the contention 
was, that the appeal should have been fil- 
ed before the close of the 29th day after 
the receipt of the order against which the 


appeal was filed. The word ‘within’ ac- 
cording to Chambers’s Twentieth Century 
Dictionary means ‘in the limits of, ‘not 


going beyond’ or ‘on. the inner side of. 
If an appeal has to be filed within -thirty 
days, then it would be out of time if it is 
filed beyond thirty days. In this case the 

ay on the 30th day. 
Sri Hegde however drew our attention to 
Stroud’s Judicial’ Dictionary where the ex- 
pression ‘within has been explained in 
para. (1) as follows:— 

“The word ‘within’ in relation to a 
period of time does not usually mean ‘dur- 
ing or ‘throughout the whole of; it is more 
frequently’ used to delimit a period ‘inside 
which’ certain’ events may happen. 

(Per O'Bryan, L., in Reynolds v. Rey- 
nolds, (1941) VLR 249).” = 
Sri Hegde however relied upon para (10) 
in which we find the following passage:— 


“Where something is to be done ‘with- 
in’ a stated time ‘before’ a stated date, that 
means that it is to be done at some time 
during the course of the stated time imme- 
diately preceding the stated date (Thomas 
v. Lambert, (1835) 4 LJKB 158).” 

The above passage may not be applicable 
to the case on hand since the time for filin 
an appeal is neither before any ‘stated time 
nor before ‘any stated date’. The appeal 
has to be filed within thirty days and not 
before thirtieth day. In another part of 
the same book we find a reference to an 
English decision in Radcliffe v. Bartholo- 
mew, (1892) 1 QB 161. In that case the 
question for decision was whether a com- 
plaint ‘under Section 14 of the Act for the 
Prevention of Cruelty to Animals (12 and 
18 Vict. C. 92) which could be made with- 
in one calendar month after. the cause of 
such complaint arose was in time when the 
information was laid on the 30th of June 
when the act complained of had been com- 
mitted on the 30th of May. The Court 
held that the complaint had been filed in 
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time relying upon an earlier decision in 
Williams v. Burgess, (1840) 12 A & E 685 
in which it had been held that in civil pro- 
ceedings the rule had been ‘to exclude the 
day on which the act is done from the 
computation of the time within which the 
action, complaint, appeal or otherwise 
ought to be taken, the reason being that in 
such proceedings the time ‘within’ which 
an act had to be done should be construed 
as meaning the time beneficial to the per- 
son concérned, 


A similar view regarding computation ~ 


ef time has been taken by Lord Goddard, 
C. J., in Stewart v. Chapman, (1951) 2 KB 
792. In that case a motorist was served 
with a notice of an intended prosecution 
on January 25, 1951, in respect of an alleg- 
ed careless driving on January 11, 1951. 
It was held that the notice had been serv- 
ed within fourteen days of the commission 
of the offence as required by Section 21 (1) 
of the Road Traffe Act, 1980. In this 
case, therefore, the appeal filed by the 
Corporation on 380th day after receipt of 
the communication regarding the pro- 
nouncement of the order against which 
the appeal had been filed, has to be held as 
one filed in time because the appeal has 
not been filed beyond thirty days. Even 
if there is any doubt about the matter, the 
Court should lean in favour of the person 
who is given the right of appeal since he 
would’ be the party whose right to appeal 
would be affected if the other view is taken. 
We, therefore, feel that the contention of 
Sri Hegde on the above question is un- 
tenable. l 
6. Sri Hegde brought to our notice 
that there has been some misdescription in 
the address of the petitioner furnished be- 
fore the M.R.A.T. 
_ that it is unnecessary to deal with it in 


detail. 


7. We, however, make it clear that 
the portion of the route in question from 
which the petitioner-has to be excluded 
from operation in accordance with the 
scheme is the section of the route Bellary- 
Hagari-Challakurki border and not the sec- 
tion Bellary-Hagari-Chintagunte border. 

8. With the above observation, we 
. dismiss this writ petition with costs of res- 
pondent No. 4, Advocate’s fee Rs. 100/-. 

Petition dismissed. 
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T. N. Medappa and others, Petitioners 
v. State of Mysore and another, Respondents. 

Writ Petition No. 4417 of 1968, D/- 
27-7-1971. 

(A) Tenancy Laws — Coorg Land and 
Revenue Regulation (1899), S. 45 — Appli- 
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cability -—— Section 45 applies to alienation 
of Bane lands. (Para 28) 


The right of the holder of a Bane land 
is limited to enjoyment of such land for his 
domestic purpose or for the purpose of cul- 
tivation of the wet land to which such Bane 
land is attached. “Hence; without the per- 
mission of Assistant Commissioner the holder 
of a Bane land has no right to alienate it, 


and thereby to separate it from such wet 
land. i (Para 23) 
(B) Tenancy Laws — Coorg Land and 


Revenue Regulation (1899), S. 148 (1) (pH 
~~ Validity of rule —— When Rule 167 (1) 
provides for payment of nazarana by alienor 
of Bane land according to market value of 
such land before he can be granted permis- 
sion to alienate that land, such a rule is 
one made for carrying out the purpose of 
Section 45 and as such it is valid. . 
. (Para 25) 
(C) Constitution of India, Art. 265 — 
Validity of levy of nazarana — Levy of 
nazarana under Rule 167 (1) as framed 
under Section 143 (1) (f) of Coorg Land 
and -Revenue Regulation before alienation of 
Bane land is not hit by Article 265 —({X- 
Ref: Tenancy Laws — Coorg Land and 
Revenue Regulation (1899), S. 148 (1) (H 
— Rules framed under, Rule 167 (1)). 
(Para 29) 
Though nazarana is required to be paid 
under sub-rule (1) of Rule 167, it is a pay- 
ment in return for a privilege granted by 
the Government to the elder of a Bane 
land. He had certain restricted and non- 
alienable rights in such land. In return for 
the payment of nazarana, the State grants 
him the privilege of alienating a land which 
was inalienable according to the terms of 
the. original grant. The quantum of naza- 
rana is in proportion to the market value of 
the Bane land permitted to be alienated. All 
these characteristics of nazarana render it 
a payment in the nature of a royalty or 
premium and take it out of the category of 
a ‘tax’ or ‘impost’. Essential characteristics 
of tax indicated. (Paras 28, 29) 
(D) Mysore Land Revenue Act (12 of 
1964), S. 202 —— Rule 167 (1) as framed 
under Section 143 (1) (f) of Coorg Land 
and Revenue Regulation (1899) continues to 
operate notwithstanding the repeal of the 
Regulation and the liability of an alienor of 
Bane land to pay nazarana, continues to be 
valid. (Para 32) 


Cases Referred: Chronological Paras 
(1959) 37 Mys LJ 218, Ramashetty v. 
Appanna, 
(1954) AIR 1954 SC 282 (V 41). 


Commr. of Hindu Religious Endow- 
ments, Madras v. Lakshmindra Thir- 
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tha Swamiyar 27 
60 C. L. R. 268 (Aus), Matthews v. 
Chicory Marketing Board 27 


K.-S. Gowrishankar, for Petitioners; 
H. R. Venkataramaniah, High Court Govt. 
Pleader, for Respondents. : 
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CHANDRASHEKHAR, J.: Peti- 
tioners 1 to 6 were holders of a Bane land 
of an extent of 14.90 acres in S, No. 142 of 
Valnur village, Somwarpet Taluk, Coorg Dis- 
trict. “Under a registered sale deed dated 
14-10-1966, they sold that land. to Jeti- 
tioner 7 for a sum of Rs. 20,000. On. 16- 
10-1967 the Deputy. Commissioner of Coorg 
(respondent 2) issued a notice (Ex. E) to 

etitioners 1 to 6 intimating them that that 
and „was sold without the previous permis- 
sion of the Gavernment and in contreven- 
tion of the provisions of Section 45 of the 
Coorg Land and Revenue Regulation, 1899, 
(hereinafter referred to as the Regulation) 
and: called upon them to show “cause why 
.action should not be taken against -hem 
under Section 45 of the Regulation anc the 
Rules issued thereunder (hereinafter referr- 
ed to as the Rules). . Ultimately. the Govern- 
ment, by its order dated 29-8-1968 (Exhi- 
. bit-D), accorded ex post facto sanctior for 
the alienation of that land subject to pay- 
ment of a Nazarana of 20% of the market 
value of that land (i. e., Rs. 4,000). 


2. In this petition under Art. 226 
of the Constitution, the petitioners have 
prayed for quashing: 

(i) the notice (Exhibit-B) dated 15-10- 
1967: and a 

(ii) the order of -the 
Dt, 29-8-1968 (Exhibit-D). - 

3. They have also prayed for strick- 
ing down sub-rule (1) of Rule 167 oi - the 
Rules as being ultra vires of the Regulation. 


4. Before dealing with’ the ccnten- 
tions: of the parties, we shall set out: the 
nature of Bane lands and the relevané sta- 
tutory provisions. 

5. As pointed out by this Court in 
Ramashetty v. Appanna, 1959-837 Mrs LJ 
918, there is no statutory definition o? the 
term ‘Bane’ in the Regulation. Hovever, 
Appendix-III to the Coorg Revenue Manual 
contains definitions of terms used in the 
Rules. i B 

6. The term ‘Bane’ has. been Jefin- 
ed as forest land granted for the serv:ce o 
the holding of wet land to which it is allott- 
ed to be held free of revenue by the culti- 
vator for grazing and to supply leaf manure, 
fire-wood and timber required for the agri- 
cultural and domestic purposes of the culti- 
vator so long as he continues in possession 
of the wet land. 


7. The term ‘Alienated Bane’ has 
been defined as land originally granted as 
Bane, but which has become subject. to as- 
sessment owing to its separation from the 
wet land for the service of which È was 
formerly held. a? 


8. The terms ‘Bane’ and "Warg 
have been explained thus in Chapter-V of 
the Coorg Settlement Report, 1910: 

“Bane’— A considerable area of the 
adjacent forest land was considered. neces- 
esary for grazing, leaf manure, firewood and 
timber for agricultural purposes, ani was 
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‘acres or more. 
‘corded -in the revenue accounts of the Rajas 
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‘allotted by the Rajas for each ward 


in blocks varying from: a few acres to 300 
These:. allotments were re- 


‘sists’ under the name “bane. This land 
may not ordinarily be cultivated, and onl 
the usufruct of the tree growth is allowed. 
“Warg”’— Each rice-cultivated valley 
is known as a ‘kovu’ divided in the- Raja’s 
(of Coorg) times into. plots called ‘wargs’ 
averaging 14% acres in extent. ` 
In 1959-37 Mys LJ 218, the following pass- 
age in Baden-Powelľs book on Land Sys- 
tems in British India, has been extracted at 
pages 222 and 228: — 


“The Bane ...... PEREIS is des- 


be held and used subject to the same condi- 
tions. Under these circumstances, the bane 
cannot be regarded as actually the property 
of the tenure-holder, nor, on the other 
hand, as land at the disposal of Govern- 
ment. It is rather land which is held as 
an appendage to a warg or estate, or to a 
sagu holding, in a sort of trust, or on con- 


dition for a certain use.” 


9. In the note by Sir J. B. Lyall om 
Tenures in Coorg, printed as Appendix-IV 
to the Coorg Revenue Manual, the nature 
of Bane has been explained thus: 

_ “When Coorg was annexed in 1834 we 
found that in. Coorg proper almost every 
warg or holding of rice fields had a 
block of adjacent forest land attached and 
said to be granted for the supply of wood, 
grass and vegetable manure. These blocks 
are demarcated with what are known as 
Raja's stonés and are referred to in the sist 
or revenue records of wargs or holdings of 
rice fields maintained by the Raja’s revenue 
officials (and still preserved) as appended to 
such holdings under the name of bane. 

These banes vafied- in size from 800 
acres or more to 4 or 5 acres, and their 
area bore no close proportion to the areas 
of the wargs to which. they were attached.” 

10. Chapter VII of the Regulation 
consisting of Sections 42 to 47, deals with 
Government rights in lands. . 

11. Section 42 provides, inter alia, 
that it shall be lawful for the Assistant Com- 
missioner to dispose of lands which are the 
property of the Government in such man- 
ner as may be authorised by the Gov- 
ernment. 


12. Section 45 provides, inter alia, 


that except with the permission of the Assis- 
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tant Commissioner recorded in each case in 
writing under the general or special orders 
of the State Government, the alienation of 
lands of which the land revenue has been 
wholly or partly assigned or released, by 
sale, gift, mortgage or otherwise, is prohi- 
bited and that if such Jand is alienated the 
Assistant Commissioner may summarily evict 
any person from land and take possession of 
them on behalf of the Government. 


13. Sub-section (1) of S. 148 em- 
powers the State Government to make rules 
not inconsistent with the Regulation or 
with any other enactment for the time be- 
ing in force. Clauses (a) to (ee) of sub-sec- 
tion (1) particularise matters in respect of 
which rules may be made. Clause (f) of 
that oe n 

nerally, for carrying 
poses of this Regulation.” 


-14. > The title of Chapter VI of the 
Rules is “Lands held on Privileged Tenure”. 
Below that title, Sections 45 and 143 (1) (§ 
have been mentioned within brackets. 


15. Sub-rule (1) of Rule 167, as 
amended in the year 1955 reads: 
167. Privileged Bane and Hitlu Jands— 
(1) The alienator of privileged wet, 
bane or hitlu lands shall pay to the Govern- 
ment as nazarana, a sum equal to 20 per 
=, of the market value of the land alie- 
nated. 


16. After the formation of the new 
State of Mysore, uniform law relating to 
lands, land revenue and land revenue ad- 
ministration in the new State was brought 
about by the Mysore Land Revenue Act, 
1964, (hereinafter referred to as the Re- 
venue Act) which came into force on 1-4- 
1964. , 


17. Sub-section (2) of Section 79 of 
the Revenue Act provides, inter alia, that 
subject to the general or special orders of 
the Government, privileges that are being 
enjoyed either by custom or under any order 
such as privileges in respect of Jammu 
and bane lands in the Coorg District, shall 
continue. 


18. By sub-section (1) of Sec. 202 
of the Revenue Act, several enactments and 
laws relating to land, land revenue and land 
revenue administration that were in force 
in different parts of the State, were repeal- 
ed. The Regulation is one of the enact- 
ments so repealed. However, it is provid- 
ed in the proviso to that sub-section that 
such repeal shall not affect any right, pri- 
vilege, obligation or liability acquired, ac- 
crued or incurred under such repealed enact- 
ment or law. 


19. Sub-section (2) of that Section 
provides, inter alia, that notwithstanding 
such repeal, any rule or order under any 
enactment or law repealed under sub-s. (1) 
shall be deemed to have been done under 
the corresponding provisions of the Revenue 
Act and shall continue to be in force ac- 
cordingly unless and until superseded by 
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anything done or any action taken under 
the Revenue Act. 


20. Mr. K. S. Gowrishankar, learn- 
ed Counsel for the petitioner, contended that 
Sub-rule (1) of Rule 167 is ultra vires of 
the Regulation and hence void. Elaborating 
his contention, he argued that that sub-rule 
which: provides, inter alia, that the alienor 
of Bane land shall pay Nazarana to the 
Government according to the market value 
of such land, cannot be said to carry out 
any purpose of the Regulation, because levy 
of such Nazarana is not contemplated by’ 
any section of the Regulation. It was also 
argued by Mr. Gowrishankar that Section 45 
of the Regulation to which a reference is 
made in Chapter VI of the Rules, merely 
provides for the Assistant Commissioner 
granting permission for alienation of certain 
classes of lands and does not authorise levy 
of Nazarana for granting such -permission. 


2l. On the other hand, the learn- 
ed Government Pleader contended that the 
State is the owner of all Bane lands in 
Coorg District and that the holders of such 
lands have been conferred only certain pri- 
vileges therein, that they have no authority 
to alienate such lands, and that it is open 
to the Government to demand - Nazarana 
for conferring on them the right to alienate 
such lands. Elaborating is contention, 
the learned Government Pleader submitted 
that Bane lands (except alienated Bane 
lands) are held free of revenue and that 
only rights of a holder in such land, are to 
use it for grazing purposes or for leaf- 
manure, firewood a a timber required either 
for his domestic purpose or for the purpose 
of cultivation of his wet lands to which 
such Bane land is attached, that his rights 
in a Bane land are purely peron to him 
and cannot be disassociate or separated 
from his holding of the wet land to which 
such Bane land is attached and that hence 
a holder of Bane land has no alienable in- 
terest in it. .The learned Government 
Pleader added that when the State confers 
on the holder of a Bane land the right to 
alienate such Jand, the State has power to 
confer such right on such terms as it thinks 
fit and that sub-rule (1) of Rule 167 pro- 
vides that conferment of such right of alie- 
nation shall be subject to payment of Naza- 
saa of 20 % of the market value of such 
and. 


22. In reply to the arguments of 
the learned Government Pleader, Mr. Gowri- 
shankar argued that the holder of a Bane 
land should be regarded as an owner of 
such land though there may be certain res- 
trictions as to the mode of his enjoyment of 
such land that the State cannot be regard- 
ed as the owner of Bane lands which have 
been registered in the names of Wargadars 
of Warg lands to which such Bane lands 
have been attached. 


23. For the purpose of this peti-` 
tion, it is unnecessary to go into the ques-* 
tion whether the State is the owner of Bane 
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lands which have been registered in the 
names ‘of individuals or whether such hol- 
ders should be regarded as owners thereof 
with certain restrictions and limitations as 
to the right of their enjoyment of stich 
lands. From the very nature of Bene 
tenure, it is clear that the right of the kol- 
der of a Bane land is limited to enjoyment 
of such land for his domestic purpose or 
for the purpose of cultivation of the wet 
land to which such Bane land is attached. 
Hence, it is clear that the holder of-a Bane 
land has no right to alienate it, and there- 
by to separate it from such wet land.. 


24. It is not ‘the case of peti- 
tioners 1 to 6 that the land sold by them to 
petitioner 7 was an Alienated Bane land for 
which assessment had been levied. As that 
land was free from revenue Assessment it 
must’ be regarded as a land coming within 
the ambit of S.450f the Regulation’ which 
deals withlandson which land revenue has 
been wholly or partly assigned or released. 
That Section prohibits sale, gift, mortgage or 
otherwise of such lands except with the 
written permission of the Assistant Commis- 
sioner. Though Section 45 does not ex- 
pressly provide that the Assistant Commis- 
sioner may demand payment of Nazarana 
before granting ‘such permission, that Sec- 
tion provides that the ‘permission of the 
Assistant Commissioner shall be’ subject to 
general or special orders of the State Gov- 
ernment. Rule 167 framed by’ the Gov2rn- 
ment providing for levy of Nazarana on an 
alienor of Bane land, can be regarded zs a 
general order of the Government as ezon- 
templated. under Section 45. We do not 
see why such general order should: not im- 

ose-a Condition that an alienor of Eane 
d should pay a Nazarana before he can 
be granted‘ permission to alienate such land. 


25. Thus, Sub-rule (1) of Rule 167 
can be regarded as being made for cerry- 
ing out the purpose of Section 45 of the 
Regulation. Hence, that sub-rule is mtra 
vires and not ultra vires of the Regulacion. 


26. However, Mr. Gowrishankar 
contended that levy of such Nazarana would 
amount to a tax on alienation of Bane lends, 
that levy of such tax has not been attho- 
rised by the Regulation and that levr of 
any tax without the authority of law, is pro- 
hibited under Article 265 of the Constitu- 
tion. It was also contended by Mr. Gewri- 
shankar that such Nazarana cannot be re- 
garded as a fee because there is no .service 
rendered by the State to an alienor in re- 
turn for the Nazarana collected from him. . 


| 27. In Commr. of Hindu Religious 
Endowments,: Madras v. Lakshmindra Thir- 
tha Swamiyar, AIR 1954 SC 282, B. K. 
Mukherjea, J; (as he then was), quoted with 
approval the following definition of taz by 
Latham, C. J., Matthews v. Chicory Miar- 
keting Board, 60 CLR 263 (Aus). 


e “A tax is a So exaction of 
money by public authority for public pur- 
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poses enforceable by law and is not pay- 
ment ‘for services rendered’.” 

28. His Lordship, pointed out the 
essential characteristics” -of tax. Its first 
characteristics is compulsion, that is to say, 
it is imposed under statutory power with- 
out the tax-payer’s- consent and the payment 
is enforced by law. The second charac- 
teristics of tax is that it is an imposition 
made for public purpose without reference 
to any special benefit to be conferred on the 
payer. of the tax, that is to say, there is no 
element of ‘quid pro quo’ between tax- 
payer and the public authority. 

29. Though Nazarana is.required to 
be paid under Sub-rule (1) of Rule 167 for 
alienating Bane lands, it is a payment in re- 
turn for a privilege granted by the Govern- 
ment to the holder of a Bane land. He 
had certain’ restricted and non-alienable 


rights in such land. In return for the pay- 


ment of Nazarana, the State grants him the 
privilege of alienating a land which was 
inalienable’ according to the terms of the 
original grant. The quantum of Nazarana 
is in proportion to the market value of the 
Bane land permitted to be alienated. All 
these characteristics of Nazarana render it 
a payment in the nature of a royalty or pre- 
mium, and take it out of the category of a 
‘tax’ or ‘mpost. Thus levy of Nazarana 
under Sub-rule (1) of Rule 167, is not hit 
by Article 265 of the. Constitution, 

80. It was next contended by Mr. 
Gowrishankar that even if levy of Nazarana 
was authorised by Sub-rule (1) of Rule 167, 
such levy ceased to be valid after the Re- 
gulation was repealed by the Revenue Act 
with effect from 1-4-1964. 

31. Though the Regulation was re- 
pealed by Sub-section (1) of Section 202 of 
the Revenue Act, clause (b) of the proviso 
to sub-section, states that such repeal shall 
not affect rights, aa obligations and 


liabilities- acquire accrued or incurred 
under an repealed - enactment; and Sub- 
section (2) of Section 202 saves rules made 


under repealed Act unless 
inconsistent with the provisions of the Re- 
venue Act. Such rules shall continue to be 
in force until they are superseded by rules 
made under the Revenue Act. 


32. Neither Sub-section (2) of Sec- 
tion 79 of the Revenue Act which provides 
for continuation of the privileges in Bane 
lands nor any other provision of the Re- 
venue Act, is inconsistent with sub-rule (1) 
of Rule 167. Nor has it been shown that 
any rule has been made under.'the Revenue 
Act superseding that sub-rule. Hence, sub- 
rule (1) of Rule 167 continues to operate 
notwithstanding the repeal of the Regulation 
and the liability of an alienor of Bane Jand 
to pay Nazarana, continues to be valid. 

33. As. we have held that Sub- 
rule (1) of Rule 167 is not. ultra vires of 
the Regulation and that that sub-rule con- 
tinues to be in force even after the repeal 
of the Regulation, it follows. that the im- 


such rules are 
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pugned notice, Exhibit B, and the impugn- 
ed Government order, Exhibit D, were in 
accordance with law, 

34. All the contentions of the peti- 
tioner fail and we dismiss this petition. 
In the circumstances of the case we direct 
the parties to bear their own costs. 

Petition dismissed. 
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The Group Village Panchayat Com- 
mittee, Harlapur, Petitioner v. Ramangouda 
An hagoude Patil and others, Respon- 
ents. 


Writ Petition No. 8161 of 1970, D/- 
19-7-1971, to quash order of Mysore Re- 
venue Appellate Tribunal, Bangalore, D/- 
31-7-1970. 

Municipalities — Mysore Village Pan- 
chayats and Local Boards Act (10 of 1959), 
S, 11 (2) Gi) — Disqualification of member 
for non-payment of tax due — Under 
Rule 16 of the Mysore Panchayats Secre- 
tarie Powers and Duties Rules 1961, it is 
only the Secretary of a panchayat who is 
competent to institute and conduct suits and 
civil proceedings on behalf of the pancha- 
yat. (X-Ref:— Constitution of India, Arti- 
cle 226 — Mysore Panchayats Secretaries’ 
Powers and Duties Rules, 1961, R. 16.) ATR 
1970 SC 816, Followed. (Para 11) 


Rule 16 applies also to writ proceedings 
though there is no specific reference to the 
proceedings therein because a writ petition 
in such proceedings is a civil proceeding. 
Therefore when a writ petition is filed on 
behalf of a panchayat by the Chairman and 
not the Secretary of the panchayat the peti- 


tion is not maintainable. (Para 12) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC. 816 (V 50 = 


1970 Cri LJ 845, K. Brahma Suriah 

v. Laxminarayana 
(1968) AIR 1968 SC 1339 (V 55)= 

Criminal Appeal No. 145 of 1965 

sz 1968 Cn LJ 1510, K. M. Kanavi 

v. State of Mysore 

K. A. Swamy, for Petitioner; V. S. Gun- 

jal, for Respondent No. l. 


VENKATASWAMI, J.:— The Pet- 
tioner herein is the Group Village Pancha- 
yat Committee, Harlapur, Kundgol Taluk. 
This Panchayat is represented by its Chair- 
man in the present proceedings. 

r 2. . A few facts may be briefly stat- 
ed: 

The first respondent was member of 
the petitioner-panchayat, his term having 
commenced from the month of March 1968. 
The tax for the year 1968-69 became due 
from him on 1-4-1968, and he did not pe 
the same within 15 days from that day 


JO/JO/E967/71/MVJ 


G. V. P. Committee v. Ramangouda (Venkataswami J.Y 


A. IR. 


Therefore, the Secretary of the Panchayat 
Committee presented two Bills dated 18-7- 
1968 in respect of taxes due on the proper- 
ties owned by the first respondent and the 
same were served on him on 10-10-1968. 
Those Bills were presented in accordance 
with Rule 76 (1) of the Mysore Panchayat 
and Taxes Rules, 1960, read with Sec. 77 
(1) of the Mysore Village Panchayats and 
Local Boards Act, 1959, hereinafter referr- 
ed to as the ‘Act’, As per the Bills, he was 
required to pay the taxes specified therein, 
within a period of 15 days from the date of 
service of the said Bills. The first respon- 
dent, however, actually paid the taxes only 
on 1-4-1969. This default, in paying the 
taxes in time on the part of the first res- 
pondent was reported to the Assistant Com- 
missioner, Savanur Sub-Division, for fur- 
ther action, under Section 11 (2) (ii) of the 
Act, and to declare his seat as vacant, in 
accordance with the said provision. After 
hearing the first respondent, the Assistant 
Commissioner, who is the fourth resnondent 
herein, made an order on 29-5-1969/14-6- 
1969 bearing No. V. P. C. S. R. 1774 de 
claring that the first respondent was dis- 
qualified for being a Member of the peti- 
tioner-panchayat and declared the seat ag 
vacant. He also directed the Tahsildar, 
Kundgol, to take action to fill up the said 
vacancy. 


3. The first respondent took the 
matter up in appeal before the Divisional 
Commissioner, Belgaum, in No. V. P. 
C. A. P./237. The Divisional Commis- 
sioner, by an order dated 26-2-1970 dis- 
missed the said appeal, thus confirming the 
Order of the: Assistant Commissioner. The 
matter was taken up before the Mysore Re- 
venue Appellate Tribunal, Bangalore, by the 
first respondent by means of a revision peti- 
tion, bearing No. 37/70- (MVP). The said 
Tribunal accepted the plea of the first res- 
pondent and set aside the orders of the 
authorities below and remanded the case for 
a fresh disposal. Aggrieved by that order 


the petitioner-Panchayat has” approache 
this Court. 
4 In our opinion, this petition has 


to fail on a short ground that the petitioner- 
Panchayat is not represented by its Secre- 
tary, who is the authority competent to ins- 
titute suits and conduct proceedings on its 
behalf as provided under Rule 16 of the 
Mysore Panchayats Secretaries’ Powers. and 
Duties Rules, 1961. Rule 16 of the said 
Rules reads thus:— 

“The Secretary shall have power ta 
file complaints and suits on behalf of the 
Panchayat and to conduct the proceedings 
on its behalf under the orders of the Pan- 
chayat.” . 


5. It is plain from the above Rule 
that the Secretary would be competent to 
file complaints and suits on behalf of the 
Panchayat and conduct the proceedings in 
regard to them as per the orders of the 
Panchayat. 
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Swami, the learned counsel appearing on 
behalf | 

the Panchayat by a Resolution had en- 
powered the Chairman to institute the p-e- 
sent proceedings.. It is further submitted 
that the present petition being one under 
Articles 226 and 227 of the Constitution of 
India, the said Rules would be inapplicatle. 
In any event, he submitted, that the Cheir- 
man himself being a Member of the Pan- 
chayat could maintain the tia as he 
would be in the position of an aggrieved 
We are unable to accept these con- 


p à 
tentions of Sri Swami. 


a The affidavit filed in support of 
the petition does not 
any resolution of the Panchayat empower- 
ing the Chairman to present the Writ. Psti- 
tion. Assuming that there is such a resclu- 
tion, in our view, even then it would be in- 
‘competent for the Chairman to institute -he 
proceedings in the face of the express pro- 
vision made under Rule 16 of the aforesaid 


Rules. We shall advert again to this aspect 
a little later. - 
8.' The other contention’ that ny 


member could present an application under 
Section 11 (2) (ii) of the Act cannot elso 
be accepted. The grievance, if any, in- re- 
ard to the vacancy caused by the disquali- 
ication of a Member, in “our opinion is Dri- 
marily that of the Panchayat. There is 
nothing shown to us either in the Act or 
the Rules enabling the presentation of a 
Writ Petition by any of the Members of the 
Panchayat. Further, in this instant case, 
the Chairman -is not the petitioner suing in 
his personal capacity. ; i 
9. In regard to the scope of R: 16 
of the aforesaid Rules, our attention has 
been invited to the decision of the Supreme 
Court in K. Brahma Suriah:-v: Laxminara- 
yana, AIR 1970°SC 816. It was also a case 
arising under the present Act. In that case, 
a private complaint ‘was filed against the 
appellants herein, who were the Chairman 
and the Vice-Chairman of a Village Fan- 
chayat in Mysore, ‘alleging that: they aad 
offered bids at an auction held by the 
Village Panchayat and one of them, ad 
purchased a Radio: belonging to the said 
Panchayat. According to Section 220 of 
the Act, no member of a Panchayat or cf a 
Taluk Board, among others, shall directly or 
indirectly bid for or acquire interest in any 
roperty put up for auction. In view of 
e said: provision, the appellants therein 
were found guilty and were sentenced. It 
was contended that the complaint was in- 
competent in view of the provisions of 
Rule 16 of the said Rules.’ This Ceurt 
(High Court) was of the view that hat 
Rule did not preclude persons other than 
the Secretary fom filing the complaint but 


it only barred the complaint made by others - 


on, behalf of the Panchayat. On appea_ to 
the Supreme Court, in the case referrec to 


t. 


of the -petitioner-Panchayat, that 


specifically refer to . 
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6. It is contended by Sri K. A. 


above, the Court observed thus (in para 4 


-at p. 818 


a private person or an individual could file 
a complaint. In the presence of Rule 16 
and for the reasons given in Criminal Ap- 
peal No. 145 of 1965, AIR 1968 SC 1389, 
we are of the opinion that it was the Secre- 
tary of the Panchayat who -alone was com- ` 


petent to file the complaint. It must be re- 


membered that it would be the Panchayat 
that would be largely interested in taking 
action against any of its members and em- 
ployees for the contravention of Section 220. 
The Secretary would, therefore, be entitled 
to file-a complaint on behalf of the Pan- 
chayat. The difficulty felt by the High 
Court that a Secretary who is subordinate 
to the Chairman may find it embarrassing to 
file a complaint against him can hardly be 
accepted as serious hurdle in the way of 
coming to the conclusion at which we have 
arrived. The Secretary has to act on be- 
half of the Panchayat and it is the Pan- 
chayat that would. be vitally interested in 
preventing and -stopping any contravention 
of provisions like Section 220 of the Act. 
The Secretary acts on behalf of the’ Pan- 
chayat, and the question. of his subordina- 
tion to any of its office-bearers is of no 
consequence.” 


10. We are of the opinion that the 
above interpretation of Rule 16 of the 
aforesaid Rules, would be equally applicable 
to cases of suits and other civil proceedings 
of a like nature and ~ the fact that ‘it was 
rendered by the Supreme Court in the con- 
text of a criminal proceeding, would not 
make any difference as to its applicability 
to such suits and civil proceedings. 


Ii. We hold, therefore, that the 
Secretary of a Panchayat alone is compe- 
tent to institute and conduct suits and civil 
proceedings on behalf of a Panchayat as en- 
joined by Rule 16 of the Rules. z 


12. We are not unmindful 
fact that we are ‘concerned herein with a 
Writ Petition and that the said Rule 16 
makes no specific reference to any such pro- 
ceedings. But it is well settled that a Writ 
Proceeding, such as the one with which 
we are concerned in the instant case, can 
fairly be characterised as a Civil Proceed- 
ing which is on a par with a Civil Suit. 


of the 


_We are, therefore, of the opinion that thel 


present Writ Petition would’ not be main- 
tainable for the simple reasons that it has 
not been preferred by the Secretary of the 
Panchayat acting for and:on behalf of such 
Panchayat. — 


18. We should like also to observe 
that no provision, in the Act or the Rules, 
has been brought to our notice whereby 
institution of suits or similar proceedings by 
a Chairman of a Panchayat has been pres- 
cribed as one of the duties, powers or func- 
tions of a Chairman of a Group Panchayat. 


~ 
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For this reason also the present petition 
cannot be maintained in its present form. 
14. For the above reasons, the peti- 
tion fails, and is dismissed, but without 
costs. 
Petition dismissed. 
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Abdulsab Rajasab Guledgud and others, 
Petitioners v. Mohiboobsaheb Patel and 
others, Respondents. 

Writ Petition No. 2475 of 1970, D/- 
6-7-1971. 

Wakf Act (1954), S. 15 (2) (d), Proviso 
— Settlement of a scheme of management 
of a mosque — Framing of a scheme with- 
out hearing six out of eight trustees of a 
mosque is illegal and must be set aside. 
They are parties affected within proviso to 
Section 15 (2) (d) and it is imperative on 
the part of the Wakf Board to hear them 
before settling a scheme for the mosque. 

(Paras 7 to 10) 

S. G. Bhat, for Petitioners; S. D. Chatre 
(for Nos. 1 and 2) and K. S. Savanur (for 
No. 3), for Respondents. 

VENKATASWAMI, J.:— The peti- 
tioners have sought for the issue. of a writ 
of Certiorari quashing the order of the Sub- 
Committee of the Mysore State Board of 


Wakfs at Bangalore, made in L. C. C. 
No. 18 of 1967 on 21-3-1970. 
2. -A few relevant facts may be 


stated. There is a mosque in Pandhari- 
` gali in Bagalkot Town, variously styled as 
‘Pandhari Masjid, Pankha Masjid and Mecca 
Masjid’. According to the petitioners, this 
mosque was built by a sub-sect of muslims 
own as ‘Pandhari’ most of whom were 
residents of Pandharigalli of Bagalkot. It 
would appear that there were 7 mosques in 
the town similarly constructed by the mus- 
lims of the localities concerned and used by 
them separately and exclusively. Since the 
original Trustees were all dead. or had mi- 
grated, some of the petitioners herein mov- 
ed the District Judge Bijapur in Mise. Appli- 
cations Nos. 86 of 1952 and 37 of 1958. 
Although the first of the above said appli- 
cations was dismissed, on the other applica- 
tion, the District Court directed holding of 
election to the office of Trustees in accord- 
ance with the provisions of the Bombay 
Public Trusts Act, which was applicable to 
the mosque in question. - Accordingly, elec- 
tions were held and 8 persons were chosen 
as Trustees. Out of the 8, two passed away 
subsequent to the elections. .As a result, 
two persons were co-opted. These 8 per- 
sons have preferred the present writ peti- 
tion. 
3. After the elections were held 
pursuant to the directions of the District 


‘KO/KO/F217/71/SSG/RSK 


A. I. R. 


Court in Misc. Application No. 37/58, the 
first two respondents herein preferred Misc. 
Application No. 76 of 1961 on the file of 
the First Additional District Judge, Bijapur, 
challenging the elections so held. Litigation 
in this behalf was ended by an order pass- 
ed by this Court in C. R. P. No. 14 of 
1967, on 20-10-1967. The final result of 
these proceedings was that the election of 
the Petitioners I to 6 stood confirmed. In 
the meanwhile the Wakf Act, 1954 (Central 
Act 29 of 1954) came into force. Obvious- 
ly taking Rae of the said amendment, 
respondents 1 and 2 preferred an applica- 
tion under Sections 42 and 44 of the said 
Wakf Act before the Mysore State Wakd 
Board, The relief sought in the said appli- 
cation was for holding of: an enquiry into 
the affairs of the aforesaid mosque and for 
the appointment of a ‘Muttawall’?. The 
said application was. registered as L. C. C. 
No. 18 of 1967 and the Sub-Committee of, 
the Mysore State Wakf Board after holding ` 
an enquiry made the impugned order an 
framed a certain scheme for the manage- 
ment of the ‘Pandhari’ or ‘Macca Masjid’ of 
Bagalkot Town. 


A, It is also relevant to notice that 
in the aforesaid roceedings, L: C. G. 
No. 18 of 1967, only petitioners 1 and 2 
herein were made parties as ‘opponents’. In 
the objections to the application filed by 
the ‘Opponents’ therein, it was specifically 
contended that the application would not 
be maintainable since all the Trustees had 
not been made parties, Subsequent to the 
lodging of the said objections, on 22-12- 
1969, a memo was filed by the present peti- 
tioners 1 and 2 naming 8 persons who were 
none other than the present petitioners, pre- 
sumably in response to a direction issued by 
the Sub-Committee of the Mysore State 
Wakf Board which was enquiring into the 
matter, to suggest names of some persons 
for the purpose of appointment as “Trus- 
tees’ in accordance with the scheme propos- 
ed to be framed. It is, therefore, clear from 
these circumstances, that the Committee 
was fully aware of the existence of certain 
Trustees in regard to the said mosque. 


5. The principal contention urged 
by Sri S. G. Bhat, the learned counsel ap- 
pearing on behalf of the petitioners, is that 
the petitioners who have been duly elected 
as Trustees under the Bombay Public Trusts 
Act, were persons who were interested in 
the mosque and therefore, would be affect- 
ed by any change in the scheme of manage- 
ment of the mosque. Hence, they should 
have been heard before making’ the impugn- 
ed order, having regard to the provisions of 
the Proviso to Section 15 (ay (d) of the 
Wakf Act, 1954. Not having made the 
petitioners 3 to 8 herein as parties in the 
proceedings in L.C.C. No. 18 of 1967, the 
order made by the Sub-Committee of the 
Wakf Board in such proceedings was clear- 
ly violative of the statutory injunction enaçt- 
ed in the said proviso, 
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6. We are clearly of the opinion 
that the above contention of Sri Bhat must 
be accepted as correct, as 

te It is clear from the various’ pro- 
ceedings commencing from Misc. Applica- 
tion. No. 37 of 1958 before the District 
Judge, Bijapur, and culminating in an order 
of this Court in C. R. P. No. 14 of 1967, 
the petitioners were duly elected as Trus- 
tees and therefore, are persons wo are 
eminently interested in the management of 
the said mosque. It follows, therefore, that 
any settlement of the scheme of manage- 
ment of the said mosque would affect them 
for one reason or other. Hence, for the 
purposes of the Proviso to Section 15 72) (d) 
of the Wakf Act, they were in the position 
of ‘parties affected’, The relevant portion 
of the said section reads thus:— 


a Functions of the Board: 7 
l A Without prejudice to the generality 


of the foregoing power, the functions of the 
Board shall be— ` 


(a i a. * o 
(b) o kod i 
c) o - o 


(d) to settle schemes of management 
for a. wakf: os 


Provided that no such settlemen- shall 
be made without giving the parties atected 
an opportunity of being heard; ° 7. *” 


8. It is clear from the above provi- 
sion that it is imperative on the part of the 
Wakf Board to -have heard the ‘parties 
affected’ before settling . any scheme of 
management of a mosque, 


9. We have already held that .the 
petitioners herein, or at any rate petitioners 
6 to 8, answer- to the description of “parties 
affected’ under the said provision. It is 
clear from the earlier narration of facts that 
the fact that these petitioners were duly 
elected Trustees of the mosque in question 
was well within the knowledge of the Sub- 
Committee of the Wakf Board, which was 
enquiring into the matter, in L.C.C. No. 18 
of 1967, in which the impugned Ord=r had 
been made. It was, therefore, their Cuty to 
have heard them in accordance wita Sec- 
tion 15 (2). (d) of the Wakf Act. 

10. For. all these reasons, 
clearly of the opinion that 
order deserves to be set asidé. 


we are 
the ‘impugned 
We accord- 


ingly quash the same by the issue of a writ 


as prayed for by- the petitioners.. 


Il. In the result, the petition suc- 
ceeds and is allowed. The Wakf Board is 
at liberty to dispose of the matter afresh 
in accordance with law, i 

12. In the circumstances of the 
case, we make no Order as to costs. 

) Petition alowed. 
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AIR 1972 MYSORE 61 (V 59 C 24). 
| H. B. DATAR, J. 


Lakshmidas, Petitioner v. Aroorchand 
and others, Respondents. 


Civil Revn. Petn. No. 348 of 1971 
D/- 16-6-1971 against order of Principal 
Moin, Civil Station, Bangalore, D/- 25-1- 


Court Fees and Suits Valuations — 
Mysore Court Fees and Suits Valuation 
Act (16 of 1958), S. 34 —— Suit for accounts 
of .dissolved partnership — Valuation — 
Where the estimate of valuation by plain- 
tiff is not obviously wrong or unreal the 
Court cannot order fresh valuation. AIR 
1960 Mad 260 and ATR 1982 Mad 565 
and AIR 1956 Nag 175, Rel. on. (Para 4) 


S. 84 requires that the plaintiff should 
state his estimate of valuation in the plaint. 
If the estimate is on the face of it obvious- 
ly wrong or if the other portions of the 
plaint make it clear that it is not the real 
estimate, then it would be open to the 
Court to determine as to whether the esti- 
mate is real. In.the absence of any other 
material in the plaint, the Court would be 
bound to accept the estimate as given in 
the plaint. Further, the question of hold- 
ing that the estimate as arbitrary would not 
arise in most of the cases as there would 
be no material with the plaintiff to evalu- 
ate his relief. : (Para 4) 
Where the plaintiff did not have any 
material in his oes which would 
enable him to definitely evaluate his relief 
it is not open to the Court to go behind 
the estimate, and pass order to make a 
fresh valuation. The provisions of S. 34 
are capable of fully protecting the interests 
of the State. (Para 4) 
Cases Referred: Chronological Paras 
(1960) AIR 1960 Mad 260 (V 47) = 
1960-1 Mad LJ 468, S. Parmeswaran 

_ vy. S. Sarveswaran i 

(1956) AIR 1956 Nag 175 (V 43) = 
1956. Nag LJ 271, Dhanji Ramji v. 
Kalyanji- Ramji 

(1987) 1937-1 KB 201 = 106 LJKB 
108, R. v. Cambridge County 

_ Council 

(1932) AIR 1982 Mad 565 (V 19) = 
85 Mad LW 358, Suryanarayana v. 

© Rajah of Vizianagaram. 

(1905) 1905-1 KB 602 = 74 LJKB 
403, Button In re; Voss Ex Parte 3 

N. Keshava, for Petitioner; A. T. Vija- 
yarangam, for Respondents Nos. 3 and 4; 
N. S. Chandrashekar, High Court Govt. 
Pleader, for‘the State, 


ORDER :— The plaintif is the peti- 
tioner in this revision petition. O. S. No. 


22 of 1968 has been filed by him. for a 
nown as  Aroorchand Shamsunder of 
which the plaintiff was one of the partners. 
In paragraph 11 of the plaint the valua- 
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tion of the suit has been given and it reads 


us: 

“The plaintiff is prepared to pay the 
court-fee due on his share of the profits, 
after the same is duly- ascertained. In 
order to initiate the taking of accounts in 
this suit, the plaintiff approximately esti- 
mates his share therein after all payments 
are made to him so far at Rs. 1000/- and 
court-fee of Rs. 75/- is paid thereon under 


Section 34 of the Mysore Court Fees and 
Suits Valuation Act, 1958.” 
It appears that the defendants con- 


tended that the valuation made therein was 
not correct and accordingly several issues 
were raised on the pleadings, but issue 
No. 3 is the issue with which. we are con- 
cerned which reads:. 


. “Whether the suit is undervalued for 
the : purpose of jurisdiction and - court-fee 
and the suit is beyond the pecuniary juris- 
diction of this Court?” 

On this issue, the learned trial Judge has 
recorded the. following findings: 


“The plaintiff is directed to value his 
suit in accordance with his sworn testimony 
contained in the affidavit dated 31-1-1968 
or as mentioned in his deposition. The 
plaintiff is given one week’s time to value 
his suit as stated above.” - 


The leamed Judge has also stated that 
the question of jurisdiction would be re- 
served till the plaintiff values his suit pro- 
perty as directed. It is the correctness of 


this order of the learned trial Judge that 
is challenged in this revision petition. 
2. The learned counsel for the 


petitioner contends that the interpretation 
placed bythe Court below on the. provi- 
sion of Section 84 of the Mysore Court 
Fees and Suits Valuation Act, 1958 is en- 
tirely erroneous. It was submitted that 
under the Act what he was expected to 
give was an estimate of the value of his 
share of partnership. When such estimate 
has been given, it is not open to the Court 
to go behind it unless it is shown that it 
is arbitrary. It was further submitted 
that the question of arbitrariness did not 
arise in the present case having regard to 
the nature of the claim made by the plain- 
tif when he himself is seeking for accounts 
of the partnership firm and is not in pos- 
session of the accounts book. The learned 
counsel for the petitioner submitted that 
the submission made in the affidavit dated 
31-1-1968 when seeking an order of at- 
tachment could not have been relied upon. 
Similarly it was submitted that the state- 
ment made in. the deposition could not be 
taken for the purpose of determining the 
valuation of the suit inasmuch as the state- 
ment made in the plaint was the correct 
one. ' 


3. Section 84 of the Mysore Court 
Fees and Suits Valuation Act, 1958 reads: 

oht “84. Suits: for dissolution of partner- 
ip: a 
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l. In a suit for dissolution of partner- 
ship and accounts or for accounts of dis- 
solved partnership, fse shall be computed 
on the value of the plaintifs share in the 
partnership as stated by the plaintiff. 


2. If the value of the plaintifs share 
as ascertained in the suit exceeds the value 
as estimated in the plaint, no decree, or 
where there has been a preliminary decree, 
no final decree, shail be passed in favour 
of the plaintiff, no payment shall be made 
out of the assets oz the partnership and 
no property shall- be allotted as for the 
plaintiff's share until the difference between 
the fee actually paid and the fee that 
would have been payable had the suit 
comprised the whole of the value so ascer- 
tained is paid. 

8. No final decree shall be passed, no 
money shall be paid and no allotment of 
property shall be made in favour of defen- 
dant in any such suit, for or on account of, 
his share of the assets of the partnership 
until the fee computed on-the account or 
value of his share of the assets of the part- 
nership is paid.” 

The provisions of Section 36 of the 
Madras Court Fees Act, 1955 is in pari 
materia with Section 34 of the Mysore Act. 
The question similar to the one raised in 
this petition was raised before the High 
Court of Madras in the case S, Parame- 
swaran v. S. Sarveswaran, AIR 1960 Mad 
260. The Madras High Court considering 
the provisions of the Act has laid down 
the following principle. 


“When the plaintiff p 


orts to make 


.an estimate in regard to what he would 
get on the taking of an account there 
would necessarily. be an element of some 


dae or speculation. There is bound to 
e some kind of inaccuracy if one were to 
consider it in relation to the actual amount 
that would ultimately be fourid due. But 
if the estimate is on the face of it a sham 
one of so obviously wrong or if the other 
portions of the plaint make it clear that 
that is not the real estimate which the 
plaintif himself had in ‘mind it would be 
open to the Court to look at the plaint and - 
ascertain what the real estimate is. But 
so Jong as there is. no other averment in 
the plaint which renders the plaintiffs esti- 
mate. a sham one or which shows that 
the estimate was some other amount the - 
Court would be bound to accept the esti- 
mate.as given by the plaintiff. Reality 
and not the accuracy is the test for ascer-. 
taining a proper valuation under §. 86 (1). 
x x x x 


Tf the estimate were a sham esti- 


mate the Court can ask the plaintiff to 
make a proper estimate. But mere in- 


accuracy in the estimate cannot make it a 
sham one and therefore the Court would 
not be entitled to embark upon an enquiry 
as to what the result of the account tak- 
ing will be so as to find out the real values 
of the relief.” ; 


1972 


If the principle laid down in the above 
decision is applied to the facts of this case, 
it may be seen’ that there is no ave7ment 
in the plaint which renders the plantis 
estimate a sham one or which shows that 
the estimate was wrong. It may alo- be 
noted that on the face of the plaint if. can- 
not be said that the estimate made by the 
plaintiff is either sham one or obviously 
wrong one. On the contrary the plaintiff 
has stated that he values his share. approxi- 
mately and after all payments made to 
him are taken into consideration, his share 
would be Rs. 1000/-. Since it cammot be 
said that the estimate is sham one ar is 
opposed to the averments made im the 
preceding paragraphs of the plaint, the 
Court was not entitled. to go behind the 
same. In arriving at the above decision, 


Ramachandra Iyer, J., as he then wa:, fol- - 


lowed the principles laid down in 1905-1 
KB 602 and 1937-1 KB 201. After. zonsi- 
dering the above- decisions, the Madras 
High Court held that for finding out whe- 
ther the valuation : given’ by the phintiff 
is correct,-it is the reality 
accuracy that counts. In.my view, the 
principles laid down by the Madras High 
SeT should be applied to the case on 
and. 


4. Tr a decision in AIR 1982 Mad 
565, Suryanarayana v. Rajah of Vizicnaga- 
ram, it was held as under: . 

“The plaintiff is entitled to give th 
court-fee on the value he has thought fit 
to give to the relief sought notwithstending 
that he has through mistake or inaclvert- 
ence stated the value for the purposes ‘of 
jurisdiction at -a different figure.” . 

In AIR 1956 Nag 175, Dhanji Ramji v. 
Kalyanji Ramji, Kotwal ff., as he ther was, 
has stated: : 

“The question whether the relief 2laim- 
. ed is arbitrarily valued cannot arise where 
the plaintiff has no material in his posses- 
sion or control which would enable i 
to definitely ‘evaluate his. relief.” 


Having regard to these authorities, .it 
has to be held that under Sec. 34 cf me 
the 











mate, then it would be open to the Court 
to determine as to whether the estimate is 
real.- In the absence of any other material 
Jin the plaint, the Court would be >ound 
to accept the estimate as given in the 
plaint. Further, the question of holding 
that the estimate as: arbitrary would not 
arise in most of the cases as there would 
: |be:no material with the plaintiff to evalu- 
In my view, in the present 
case, as the plaintif did not have any ma- 
terial in his possession which would -nable 
him to definitely evaluate his relief and as 
he provisions of Section 34 (2) and `3) of 
the Act fully protect the. interests o? the 


Basavelingaiah v. Papanna ~ 


and not the 
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State, it is not opén to the Court to go be- 
hind the estimate. In that view, the order 
passed by the learned trial Judge on 25th 
January, 1971, ordering the plaintiff to 
make a fresh valuation as stated therein is 
set aside and in its place, it is held that 
the court-fee paid by the plaintiff on the 
plaint in. accordance with the provisions of . 
Section: 34 of the Act is correct. 

5. As the learned Judge has not, 
decided the question of jurisdiction, it is 
open to him to decide it -in accordance 
with law. | 

6, In the result, the revision. peti- 
tion is allowed without -any order as to 
costs. 

Revision allowed. 





. ATR 1972 MYSORE 68 (V 59 C 25) 
_D, M. CHANDRASHEKHAR, AND S. R. 
he ‘RANGE GOWDA, JJ. . 

M. .Basavalingaiah and another, Appel- 
lants v. T. P. Papanna and others, Respox- 
dents. . l 
-> ‘Mise. First Appeal No. 4 of 1969, D/- 


2-6-1971, against judgment and award of 


Dist. J. and Motor Accident Claims Tribu- 
nal, Chitradurga, D/- 29-2-1968. 

Motor Vehicles Act (1989), S. 110-A 
= Right of “legal representative” to apply 
for compensation — A father can maintain 
a petition for compensation in respect of 
death of his son in an automobile accident 
even if the mother of thé deceased is alive. 
(X-Ref.— Fatal Accidents Act (1865), Sec- 
tion. 1-A) (X-Ref—- C. P. C: (1908), S. 2 
(11)). ` i (Paras 25 and 26) 

The term ‘legal representative’ in See- 
tion 110-A of the M. V. Act includes the 
persons referred to as ‘representatives’ im 
Section: 1-A of the Fatal Accidents Act, 
namely, the wife or husband, parent and 
child of the deceased. The father of the 
deceased, being one of the persons entitled 
to the benefit of the compensation’ can 
bring a claim petition ‘as’ a representative 
of the person deceased. (Paras 23 and 25) 

The observation in AIR 1970 Mys 67 
that the term ‘legal representative’ as de- 
fined in Section 2 (11), C. P. C. is restrict- 


ed in its meaning to heirs, executors and 
administrators of the deceased held not 
correct in view of AIR 1962 SC 239. 
(Para 28) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 Mys 67 (V 57) = 
1969 Acc CJ 489, M. Ayyappan v. 
Moktar Singh 19, 23 
(1970) 1970 Ace CJ 87 = 72 Pun 
LR 42, Himachal Govt. Transport 


© v. Joginder Singh i 
(1962) AIR 1962 SC 282 (V 49) = 
1962-3 SCR 891, Andhra Bank Ltd. 


v. Sreeniwas - “21 
(1904) 8 Cal WN .848, Dinamoni 
‘Choudhurani v. Ealahadut Khan 21 
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C. S. Shantamallappa, for Appellants; 


Œ. Nagaraja Rao, for Respondent No. 2. 


CHANDRASHEKHAR, J.:—- Can 4 
father maintain a petition for compensation 
under Section 110-A of the Motor Vehicles 
Act, 1939, (hereinafter referred to as the 
Act) in respect of the death of his son in 
an automobile accident, when the mother 
is alive? That is the question that arises 


for determination in this appeal. 


2. One Basavarajaiah died as a re- 
sult of an automobile accident in Davan- 
gere City on 16-12-1965. He was surviv- 
ed by his mother and his father. On 10-2- 
1966 the father (appellant 1) made a peti- 
tion under S. 110-A of the Act before the 
Motor Vehicles Accidents Claims Tribunal, 
Chitradurga, (hereinafter referred to as the 
Tribunal) claiming compensation. More 
than a year later, ie, on February, 1967. 
he made an application, I.A.IV, to implea 
the mother of the deceased as the second 

etitioner. Respondents I to 3 herein, name- 
y, the owner of the motor vehicle involv- 
ed in that accident, the Insurance. Com- 
pany (wherein that vehicle was insured) 
and the driver of that vehicle (who were 
also respondents 1 to 8 before the Tribu- 
nal), did not file any objections to I.A.IV. 
The Tribunal allowed that application on 
8-3-1967 and the mother .was added as 
petitioner 2 in the petition. | 

8. On 20-12-1967, petitioner 2 
namely, the mother, made an application 
praying for condoning the delay in mang 

er claim. That application was oppose 
by the respondents. The Tribunal dealt 
with that application along with the main 
petition. 

4. The Tribunal framed six issues. 

The third issue is whether the death of 
Basavarajaiah was on account of his own 
negligence; the first issue is regarding the 
right of the petitioners to claim compensa- 
tion; the fifth issue is regarding the main- 
tainability of the petition; and the second 
issue relates to the quantum of compensa- 
tion. 
a Di On the third issue, the Tribunal 
held that the accident was due to the rash 
and negligent act of the driver of the 
motor vehicle. 


6. The Tribunal considered issues 
Nos. 1 and 5 together and held that when 
the mother is alive, she alone is entitled 
to claim compensation and that the father 
is not entitled to do so, that the mother 
must be regarded as having made the peti- 
tion for compensation only on the day on 
which the application, I.A.IV, was filed 
for being added as a petitioner, that at 
that time the period of limitation for mak- 
ing such petition had expired, and that the 
delay in making such petition could not be 
condoned as she had not shown that 
was prevented by sufficient cause from 
making the petition in time. In that view, 

e Tribunal dismissed the petition and did 


- not consider it necessary to give a finding 


she 


A.I. R. 


on the second issue which relates to the 
quantum of compensation. 


7. The petitioners have presented 
this appeal. 
* Mr. ©. S.  Shanthamallappa, 


ed that the view taken the Tribunal 
that the father of the deceased could not 
maintain a petition for compensation under 
Section 110-A of the Act, was clearly un- 
sustainable. 

9. In order to appreciate the above 
contention, it is necessary to set out cer 
tain statutory provisions. 

_ IQ Sub-section (1) of Sec. 110-A 
of the Act reads; l 

“110-A (1). An application for compen- 
sation arising out of an accident of the 
nature specified in sub-section (1) of Sec- 
tion 110 may be made:— . 

(a) by the person who has sustained 
the injury; or : 

(b) where death has resulted from the 
accident, by the legal representatives of the 
deceased; or S 

(c) by any agent duly authorised by 
the person injured or the legal representa- 
tives of the deceased, as the case may be. 


I1. In exercise of the powers con- 
ferred by Section 111-A of the Act, the 
Government of Mysore made rules called 
‘the Mysore Motor Vehicles Rules, 1967. 
The title of Chapter VII of these Rules is 
“Motor Accidents Claims Tribunal Rules”. 


12. Rule 342 of those Rules con- 
tains certain definitions. 

18. Sub-rule (2) of Rule 842 pro- 
vides that the expression ‘legal representa- - 
tive’ shall have the meaning assigned to it 
under sub-section (11) of Section 2, C. P. C. 


- 14 The expression ‘legal repre- 
sentative’ had not been defined in the Code 
of Civil Procedure, 1882. The definition 
of that expression was embodied in Sec- 
tion 2 (11) of the Code of Civil Procedure, 
1908. The definition reads: 

“2 (11). ‘Tegal representative’ means ‘a 
person who in law represents the estate of 
a deceased person and includes any person 
who intermeddles with the estate of the 
deceased and where a party sues or is sued 
in a representative character the person on 
whom the estate devolves on the death of 
the party suing or sued.” 

15. Section 8 of the Hindu Suc- 
cession Act provides, inter alia, that the 
property of a male Hindu dying intestate 
shall devolve firstly upon the heirs speci- . 
fied in Class I of the Schedule to that Act; 
and that if there is no heir of Class I, then 
upon the heirs specified in Class IT of that 
Schedule. Son, daughter, widow and 
mother are among the heirs specified: in 
Class I of the Schedule, while father comes 
in Class II of that Schedule. 

16. The Fatal Accidents Act, 1855, 
was enacted to provide compensation to 
families for loss occasioned by the death of 
a person caused by actionable wrong. 


learned counsel for: the apoia i contend- 
y 
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17. Section 1-A of that Act reads: 
“1-A. Whenever the death of a „person 

shall be caused’ by wrongful act, neglect, 
or default, and the act, neglect or default 
is such as would (if death had not ensued) 
have entitled the party injured’ to maintain 
an action and recover damages in respect 
thereof, the party who would have  bsen 
liable to an action or suit if death had not 
ensued, shall be liable to an action or 3uit 
for damages, notwithstanding the death of 
the person injured, and although the death 
shall have been caused under such circ1am- 
stances as amount in law to felony or other 
crime. 

Every such action or suit shall be for 
the benefit of the wife, husband, parent 
and child, if any, of the person whose death 
shall have been so caused, an 
brought by and in the name of the execu- 
tor administrator or representative of the 
person deceased; i 


and in every such action, the court nay 
give such damages as it may think propor- 
tioned to the loss resulting from such d=ath 
to the parties respectively for whom and 
for whose benefit such action shall be 
brought, and the amounts so recovered, 
after deducting all costs and expenses, in- 
cluding the costs not recovered from the 
defendant, shall be divided amongst the 
betore mentioned parties, or any of them, 
in such shares as the court by its 
judgment or decree shall direct.” 


18. - -The Tribunal took the wiew 
that as the mother of the deceased was 
alive, the father could not be regard- 
ed as an heir of the deceased under Sec- 
tion 8 of the Hindu Succession Act, 
that the father could not be regarded 
as a legal representative of the deceas~ 
ed in view of the definition of the ex- 
pression ‘legal representative’ as contain- 
ed in Section 2 (11) Civil Procedure 
Code, which definition has been adopt- 
ed in Rule 342 of the Mysore Motor 
Vehicles Rules and that hence petitioner 
1 (the father) had no locus stanci to 
bring a petition under Section 110-A of 
the Act claiming. compensation. 


19. In support of his contertion, 
Mr. Shanthamallappa relied on the de- 
cision of this court in M. Ayyappen v. 
Moktar Singh, 1969 Acc. C.J, 439 = ‘AIR 
1970 Mys 67). There, the question that 
arose was whether the adjudication of 
a father’s claim to compensation for the 
death of his son by an automobile acci- 
dent, was taken away from the furis- 
diction of the Civil Court and paced 
within the exclusive jurisdiction of the 
Motor Accidents Claims Tribunal. Sada- 
nanda Swamy, dJ., who spoke for the 
Bench, referred to the provisions of the 
Fatal Accidents Act 1855, and said that 
Sections 110 to 110-F of the Act have 
not created any new right or any new 
femedy but have only changed the 
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forum for enforcement of the remedy, 
and that the term ‘legal representative’ 
in Section 110-A included the person re- 
ferred to as representative in Section I-A 
of the Fatal Accidents Act, namely, the 
wife, or husband, parent and child of 
the deceased. His Lordship added that 
since the father comes within the 
meaning .of ‘parent’ he can make his 
claim before the Claims Tribunal and: 
that the jurisdiction of. the Civil Court . 
to entertain his suit for such claim, is 
clearly barred. 


20. Referring: to sub-rule (2) of 
Rule 342 (of the Mysore Motor Vehicles 
Rules) which adopts the definition of the 
term ‘legal representative’ in Section 2 
(11) Civil Procedure Code, His Lord- 
ship said that that term used in Sec- 
tion 110-A of the Act, cannot have the 
Same meaning as that attributed to it 
in Section 2 (11) Civil Procedure Code, 
and that the right of the representa- 
tive of a person who died of an auto- 
mobile accident, to put forward a claim 
under Section 110-A of the Act, cannot 
be confined to persons who come with- 
in the ambit of the term ‘legal repre- 
sentative’ as defined - in Section 2 (11) 
Civil Procedure Code. In that view, His 
Lordship held sub-rule (2) of Rule 342 
to be ultra vires of the Act and invalid. 


21. The observations of the Sup- 
reme Court in Andhra Bank Ltd. v. 


' Sreenivas, AIR 1962 SC 232 at page 234 


as to the scope of the expression ‘legal 
representative’, do not appear to „nave 
been brought to the notice of the Bench 
of this court that decided the case, 1969 
Ace. CJ 489 = (AIR 1970 Mys 67). In 
Andhra Bank’s case, AIR 1962 SC 232 
the Supreme Court quoted with approval 
the following observations of Woodroffe, 
J., who spoke for the Bench in Dina- 
moni Chowdhurani v. Balahadut Khan, 
(1904) 8 Cal WN 843.: 

“From this review of the authori- 
ties it will appear that judicial deci- 
sions have extended the sense of the 
term ‘legal representative’ beyond that 
of its ordinary meaning of ‘administra- 
tor, executor, and heir’ and though such 
extension has been attended with doubt 
and has in some cases been the subject 
of conflicting decision it appears to me 


. to be too late now to endeavour, how- 


ever convenient it might be, to secure 
for the term that which is perhaps its 
strict and legitimate sense. I agree, 
therefore, in holding that the term is 
not limited to administrators, executors 
and heirs and am of opinion that it 
must now be held to include any per- 
son who in law represents the estate of 
‘a deceased judgment-debtor.” 

22. The Supreme Court added 
that the view expressed by Woodroffe, 
J., has been embodied in the present 
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definition of ‘legal representative’ by 
Section 2 (11), C. P. C. 

23. The above observations of 
Woodroffe, J., which have „been approv- 
ed by the Supreme’ Court, would in- 
dicate that the term ‘legal representa- 
tive’ as defined in Section 2 (11) Civil 
Procedure Code, is not restricted in its 
meaning to heirs, executors and admin- 
‘listrators of the deceased as the Bench 


which decided 1969 Acc. CJ 439 = (AIR | 


1970 Mys 67) seems to have thought. 
However, this does not affect the main 
conclusion of their Lordships that the 
term ‘legal representative’ in 
110-A of the Act includes the persons 
referred to as ‘representatives’ in Sec- 
tion 1-A of the Fatal Accidents Act, 
namely, the wife or husband, parent and 
child of the deceased, 

24. Mr. Shanthamallappa next re- 
lied on the decision of the High Court 
of Punjab and Haryana in Himachal 
Government Transport v. Joginder Singh, 
1970 Acc. CJ 37 (Puni). There, the 
father of two boys who died of an 
automobile accident, had filed a claim 
application under Section 110-A of the 
Act. That application owas resisted on 
the ground that the claim should have 
been made both on behalf of the father 
and the mother of the deceased and 
that as the father alone had made the 
claim, no amount could be awarded in 
‘respect:: of ‘the’ loss’ caused to the ‘mo- 
ther. “Repelling ` that” contention,- Sodhi, 
J., observed that under the ‘Fatal- Acci- 
dents” Act, compensation is available to 
all those members of the family who 
suffer monetary loss as a result of the 
death of a member by accident, that 
the father is also entitled to compensa- 
tion as a member of the family and that 
it is not necessary that all the members 
of the family should join as claimants. 


25. In the light of the above de- 
cisions, it is clear that under the Fatal 
Accidents Act, the father of the deceas- 
ed, is one of the persons who is enti- 
tled to the benefit of the compensation 
and that he can bring a claim petition 
as a representative of the person deceas- 
ed. The view taken by the Tribunal 
that the father of the deceased is not 
a legal representative - of the deceased, 
who can make a claim petition under 
section 110-A of the Act, is clearly un- 
sustainable. In that view, it is immate- 
rial whether appellant-2, the mother of 
the deceased, did or did not join in that 
claim petition. It also becomes unneces- 
sary to go into the question whether ap- 
pellant-2 (the mother) was prevented by 
sufficient cause from making the claim 
for compensation within the time fixed 
in Section 110-A. 


26- In the result, this appeal is 
allowed; the order of the Tribunal dis- 
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rule-making power 


B States (Laws) Act. 


Act corresponding to that Act. 
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missing the petition is set aside and 
the sąme is remanded to the Tribunal 
with a direction to dispose of the peti- 
tion according to law and in the light of 
this judgment. - 


27. The court-fee paid by the ap- 
pellants on the memorandum of appeal 


‘ will be refunded to them. The costs 


in this appeal will be costs in the cause, 
Advocate’s fee Rs, 150/-. 


Order accordingly. 


a 





AIR 1972 MYSORE 66 (V 59 C 26) 
D. M. CHANDRASHEKHAR AND 
5 R. RANGE GOWDA, JJ. 


_K. N. Srinivasachari and another, 
Petitioners v. The State of Mysore, Reg- 
pondent. 


Writ Petitions Nos. 3652 and 3658 of 
1969, D/- 1-4-1971. . 

; Mysore Mines. Act (4 of 1906), Sec- 
tions 7, 8, 10 and 11 — Validity — Pro- 
visions are superseded and ceased to be 
in force from 1-4-1951 under Section 6 . 
of Part B States (Laws) Act 1951, as 
regulation and control of activities of 
gold dealers and goldsmiths came with- 
in Mines and Minerals (Regulation and 
Development). Act of 1948 mentioned in 
Schedule of 1951 Act.. Conditions -cori 
tained in form of: Goldsmith's ‘licénise 


‘prescribed under . Notification óf" Mysore 


Government -dated 9-7-1907 were beyond 
and ultra vireg 
Mysore Act. — (X-Ref:— (i) Part B 
States (Laws) Act (1951), Section 6, (ii) 
Mines and Minerals (Regulation and De- 
velopment) Act (1948), Section 6 (2) (h), 
(iii) Mines and Minerals (Regulation and 
Development) Act (1957), Sections 18 (2) 
(£) 29; (iv) Constitution of India, Arti- 
cle 254). (Paras 27, 36, 38) 


The Mines and Minerals (Regulation 
and Development) Act, 1948 is one of the 
Central Acts in the Schedule to the Part 
Hence under Sec- 
tion 6 of the Part B States (Laws) Act, 
the Central Act of 1948 repealed with 
effect from 1-4-1951 the Mysore Mines. 
(Para :25) 


The words “arrangements for the 
storage of minerals and stocks thereof 
as may be kept by any person” occur- 
ring in Section 6 (2) (h) of Central Act 
of 1948 are wide enough to cover, buy- 
ing, receiving, selling, bartering and 
disposal of minerals and using such 
minerals to make any articles. 

; (Para 27) 

There is no reason why the 
trade or professional activities of a gold- 
smith, like converting unwrought gold 
or silver into gold or silver jewellery, or 
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vice versa or converting one kind of 
gold or silver jewel into another kind 
of jewel should not also be regarded as 
one of the aspects of stock of gold, sil- 
ver which can be regulated under clause 
(h) of Section 6 (2) of the Central Act 
of 1948 or under clause (f) of Section 18 
(2) of the -Central Act of 1957. AIR 
1970 SC 228, Rel. on. (Para 29) 
As the. regulation and control of 
the activities of gold dealers and pold- 
smiths, sought to be effected under Sec- 
tions 7, 8, 10 and 11 of the Mysore Mines 
Act, also came within the ambit of Cl. 
(h) of S. 6 (2) of the Central Act of 1943, 
Section 6 of the Part B States (Laws) 
Act, must be regarded as having repeal- 
ed the corresponding law in Mysore 
State, namely, Sections 7. 8, 10 and 11 
of the Mysore Mines Act and those 5ec- 
tions ceased to operate from 1-4-1951. 
(Para 30) 


The conditions contained in the iorm 
of the Goldsmith’s license prescribed 
under the Notification of the Govern- 
ment dated 9-7-1907, were beyond the 
rule-making power conferred on the 
Government under Sections 8 and 1) of 
the Mysore Mines Act. Those ccndi- 
tions were ultra vires of the Mysore 
Mines Act and invalid even at “heir 
inception. Hence, they could not ave 
been saved under the second proviso to 
Section 6 of the: Part B States (Laws) 
Act or under. Section 29 of the Central 


Act of 1957, © AIR, 1964..SC 1284 -R2fer- 
red. (Para 36) 
Cases Referred: Chronological Faras 


(1970) AIR 1970 SC 228 (V 57) 
= 1970-1 SCR 448, Indu Bhu- 
san v. Rama Sundari Debi 28 
(1964) AIR 1964 SC 1284 (V 51) 
1964-4 SCR 461, State of Orissa 


v. M. A. Tulloch and Co. 19, 23 
V. K. Govindarajulu and V G. 
Dharmakumar, for Petitioners; K. S&S. 


Puttaswamy, High Court Govt. Pleader, 
for Respondent. 


CHANDRASHEKHAR, J:— The 
petitioners are goldsmiths carrying on 
their profession at Robertsonpet in the 
Kolar Gold Fields. In these petitions 
under Article 226 of the Constitttion, 
they have prayed for (i) a declaration 
that Sections 7, 8, 10 and 11 of the 
Mysore Mines Act, 1906 are illegal, ultra 
vires and unconstitutional: (li) quashing 
the licences issued to them by the Ex 
Officio I Class Magistrate, Kolar; and 
(iii) a mandamus directing the State of 
Mvsore not to interfere with their carry- 
ing on their profession as goldsmiths, 


2: In order to appreciate the con- 
tentions of these Writ Petitions, iz is 
necessary to set out certain provisions 
of the Mysore Mines Act, and the con- 
ditions of the license which goldsmiths 
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are required ‘to take in order to carry 
on their profession in the Kolar Gold 
Fields, 


3. The Mysore Mines Act, 1906, 
was enacted by His’ Highness the Maha- 
raja of Mysore, the then Ruler of the 
former State of Mysore. That Act was 
intended to consolidate and amend thé 
law relating to mines in the State. . 


4, Section 7 of that Act provid- 
ed that it shall not be lawful for any 
person to buy or sell unwrought gold 
or to receive unwrought gold by way 
of barter or pledge without a gold 
dealer’s license, nor to carry on the 
profession of a goldsmith without a gold- 
smith’s license as provided in that Act. 


5. The proviso to that Section 
exempted mining proprietors from tak- 
ing out goldsmiths’ licenses for smelt- 
ing, refining or other preparation of 
any gold obtained in their mining areas. 

6. Section 8 of that Act em- 
powered the First Class Magistrate to 
to in Section 7 
on payment of such fees as the State 
Government might, by rule, prescribe in 
that behalf. That section also provid- 
ed that the gold dealer’s license and 
the goldsmith’s license shall be in such 
forms as might be prescribed. 

7. section 9 of the Act orovided 
that no license shall be issued to any 
applicant - unless. the.: Magistrate . was 


satisfied that he was a.person‘of good 


character and: reputation. That Section 
also provided for cancellation of * such 
license on the licensee being convicted 
for certain offences. 


8. Sub-section (1) of Section 10 
provided that every licensed gold dealer 
shall keep at his place of business a 
book called the gold dealer’s register in 
which the receipt of disposal of all gold 
and unwrought gold shall be immediate- 
ly entered in such forms as might be 
prescribed by the State Government. 


9. Sub-section (2) of Section 10 
provided that every licensed goldsmith 
shall keep at his place of business a 
book called goldsmith’s register in which 
the receipt or disposal of all gold, silver, 
gold or silver jewellery, unwrought gold 
or other gold stuff, received, treated or 
disposed of, by him, shall be immedia- 
tely entered in such form as might be 
prescribed by the State Government. 
Sub-section (3) of Section 10 provided 
that such register shall be open to in- 
spection by the authorities specified 
therein, ' 

10. Section 11 provided that no 
licensed goldsmiths shall smelt, work, 
use or deal with any of the articles dir- 
ected to be entered in his register under 
Section 10, until after the expiry of 
three clear days: from the time when 
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such article were received by him. The 
proviso to that section exempted arti- 
cles of jewellery received for repairing. 


11. Section 34 of the Act em- 
powered the State Government to make 
rules for sanitation and sanitary admin- 
istration of any local ,area within which 
mining operations might be carried on. 


12. In the- sapori exercise of 
the powers conferred by the Mysore 
Mines Act, the Government issued Noti- 
fication No. J. 106/Legis, 5.06.11 dated 
9th July 1907, prescribing rules and 
forms of licenses with reference to Sec- 
tions & and 10. That Notification sets 
out the forms of licenses to be issued 
to gold dealers and goldsmiths and in 
each of those forms certain conditions 
are set out, . 

13. Conditions (a) to (f) of the 
Goldsmith’s License read: 


(a) That the licensee......shall carry 
on business in house No....... ae 
age fitted with windows opening into 
the public street or line but not com- 
municating with quarters used as resi- 
dence and duly registered in the office 


of the Assistant Commissioner and ist 
Class Magistrate, at the Kolar . Gold 
Fields, 


(b) That no operation of smelting or 
refining gold or other metal shall be 
carried on between the hours of sun- 
set and sunrise. 


(©) That the said licensee shall not 
smelt, work, use or deal with any of 
the articles such as gold, silver, gold or 
jewellery, unwrought gold or other 
gold stuff directed to be entered in 
his register under Section 10 of the 
Mysore Mines Regulation No. IV of 
1906, until after the expiry of 
clear days from the time when such 
article is received by him, provided that 
this condition shall not apply to the 


repairing of articles of jewellery by the ` 


licensee in any way which does not 
change or destroy the identity of such 
articles. 


(d) That the said licensee shall keep 
a register in the form prescribed and 
hereto annexed (Schedule ‘E’) .wherein 
he shall immediately enter the receipt 
- or disposal of all gold, silver, gold or 
silver jewellery, unwrought gold or 
other gold stuff received, treated or dis- 
posed of by 


(e) That the licensee shall not em- 
ploy in his place of business to assist 
him in his profession as goldsmith any 
person without the written permission of 
the Magistrate. The dismissal or dis- 
continuance of any such person so em- 
ployed shall forthwith be TREES to 
the Magistrate. 
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(f) That the license shall be liable 
to be cancelled if any of the above con- 
ditions are not complied with 

14, The purpose of the above — 
Sections and the conditions of the gold- 
smith’s license, appears to be to prevent 
smuggling of gold from the gold mines 
and the smelting and refinery sections 


(actions?) thereo in the Kolar Gold 
Fields. 
15. Mr. WV. K. Govindarajulu, 


learned counsel for the petitioners, con- 
tended that Secticns 7, 8, 10 and 11 of 
the Mysore Mines Act, were supersed- 
ed by the Mines and Minerals (Regula- 
tion and Development) Act, 1957 (here~ 
inafter referred to as ‘the Central Act 
of 1957’) which came into force on 1-6-. 
1958 and thereafter those Sections of the 
Mysore Mines Act ceased to be in force 
and that it was not competent for the 
authorities of the State to issue any 
license under the provisions of the 
Mysore Mines Act or to enforce the 
conditions contained in such license or 
to place any restrictions on the activi- 
ties of goldsmiths in the Kolar Gold 
Fields, 

16. The Central Act of 1957 has 
been enacted by Parliament in exercise 
of the legislative power conferred in 
Entry 54 of List I (Union Legislative 
List) of the Seventh Schedule to the 
Constitution. That Entry reads: - z 

“54. Regulation of Mines Mineral de- 
velopment to the extent to which such 
regulation and development under the | 
control of the Union is declared by the 
Parliament by law to be expedient in 
the public interest.” 


17. Entry 23 of List II (State’s 
Legislative List) oF that Schedule, reads: 

23. Regulation of mines and mineral 
development subjezt to the provisions of 
List I with respect to regulation and 
development under the control of the 
Union. 


18. Section 2 of the Central Act 


- of 1957 contains a declaration envisaged 


by the ‘concluding portion of Entry 54 
of List I, namely, that it is expedient in 
public interest that the Union should 
take under its control the regulation of 
Mines and the development of minerals 
to the extent mentioned, in the subse- 
quent Sections of that Act. 


19. As pointed out by Ratagonala 
Tyengar, J., in State of Orissa v. M. A. 
Tulloch, AIR 1964 SC 1284 at p 
1287, to the extent to which the Union 
has taken over under its control ‘the 
regulation and development of minerals’, 
so much was withdrawn from the ambit 
of the power of the State Legislature -/ 
under Entry 23 and the legislation of 
the State which had rested on the exist- 
ence of power under that entry, would, 
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to the extent of that ‘control’, be super- 
seded or be rendered ineffective beceuse 
there is not only repugnancy between 
the provisions of the two enactments 
but also a denudation or deprivation of 
State Legislative power by the declera- 
tion which Parliament is empowered to 
make and has made; but the Sate 
would lose legislative competence cnly 
to the extent to which regulation and 
development under the control of the 
Union has been declared by Parliar ent 
to be expedient in the public interest, 
and beyond it the °legislative power of 
the State remains unimpaired. 

20. As to the test of repugnency 
between such Central legislation -and 
such State legislation, His Lordship said 
that if a competent Legislature with 
superior efficiency, expressly or imped- 
_ ly, evinces by its legislation, an in- 

tention to cover the whole field, the 
enactments of the other legislature, whe- 
ther passed before or after, would be 
over-borne on the ground of repugnance. 
His Lordship added that the incomsis- 
tency is demonstrated not by a dezail- 
ed comparison of provisions of two sta- 
tutes but by the mere existence of the 
two pieces of legislation. 


21. Mr, Govindarajulu referred to 
clause (f) of sub-section (2) of Section 
18 of the Central Act of 1957. Sub-sec- 
tion (1) of that Section empowers the 
Central Government .to make rules for 
the purpose .of ‘conservation and dave- 
lopment of minerals in India. Sub-sec- 
tion (2) of that Section provides that 
without prejudice to the generality of 
the power under sub-section (1), such 
rules may provide for the matters enu- 
merated in clauses (a) to (h) of that sub- 
section. Clause (f) reads: 

(f) the regulation of the arrange- 
ments for the storage of minerals and 
the stocks thereof that may be kept by 
any person. 

Mr, Govindarajulu argued that. the 
words “storage of minerals and the sock 
thereof that may be kept by any per- 
son” are wide enough to cover posses- 
sion and disposal of unwrought gold and 
conversion of unwrought gold into orna- 
ments and that the regulation of the 
activities of goldsmiths would cme 
within the ambit of clause (f) of 3Sec- 
tion 18 (2) of the Central Act of 1957, 


22. 
ed Government Pleader contended that 
the activities of goldsmiths do not come 
within the ambit of clause (f) of Sec- 
tion 18 (2) of the Central Act of T957, 
that at any rate, rules have not yet been 
made under that clause regulating etor- 
age or holding of stocks of gold or re- 
gulating the activities of goldsmiths, 
and that until such rules are made, the 
provisions of the Mysore Mines Act 


On the other hand, the learn- - 


and the rules thereunder regulating the 
activities of goldsmiths, are not super- 
seded by the provisions of the Cena 
tral Act of 1957, 


23. But Mr, Govindarajulu argu- 


‘ed that whether or not rules had actual- 


ly been made in regard to the- matter 
stated in clause (f) of Section 18 (2} 
of the Central Act of 1957, the provi- 
sions of that Act must be regarded as 
covering the field occupied by Sections 
7, 8, 10 and 11 of the Mysore Mines 
Act and the conditions of the Gold- 
smith’s license. In support of that con- 
tention, Mr. Govindarajulu relied on the 
following observations of Rajagopala 
Iyengar, J., (who spoke for the court in 
AIR 1964 SC 1284 at p. 1292), while 
repelling a contention similar to that 
advanced by the learned Government 
Pleader:— 


“In the present case, having regard 
to the terms of Section 18 (1) it appears 
to us that the intention of Parliament 
was to cover the entire field and thus 
to leave no scope for the argument that 
until rules were framed, there was no 
inconsistency and no supersession, of the 
State Act.” 

Before considering the effect of the 
Central Act of 1957 on the provisions 
of the Mysore Mines Act, it is neces- 
sary to examine the effect of the Part 
B States (Laws) Act, 1951, (hereinafter 
referred to as the B States Laws Act) 
on the provisions of the Mysore Mines 

ct. 


24, Section 3 of the Part B 
States (Laws) Act provides for the ex- 
tension of the Central Acts and Ordi- 
nances specified in the Schedule to that 
Act, to Part B States, from the appoint- 
ed day (1-4-1951). Section 6 of that 
Act provides that any law in force in 
any Part B State immediately before the 
appointed day, corresponding to such 
Central Acts or Ordinances shall stand 
repealed. The proviso to that Section, 
which corresponds to Section 6 of the 
General Clauses Act, saves the previous 
operation of any law so repealed. The 
further proviso to that Section saves, 
inter alia, rules, regulations, bye-laws 
and forms made under repealed laws 
unless and until superseded by any- 
thing done under the Central Act’ or 
Ordinances so extended, 


25. The Mines and Minerals (Re- 
gulation and Development) Act, 1948, 
(hereinafter referred to as the Central 
Act of 1948) is one of the Central Acts 
in the Schedule to the Part B States 
(Laws) Act. Hence under Section 6 of 
the Part B States (Laws) Act, the Cen- 
tral Act of 1948 repealed with effect 
from 1-4-1951 any law in force in the 
former Mysore State correspond- 


ing to that Act. 
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26. The Central Act of 1948 which 


was, in turn, repealed by the Central 


Act of 1957, was also an act to pro- 


vide for regulation of mines and for 
the development of minerals. Section 6 


of that Act corresponds to Section 18 of. 


the Central Act of 1957 and empower- 
ed the Central Government to make 
rules for the conservation and -develop- 
ment of minerals. Clause (h) of sub- 
section (2) of Section 6 of the Central 
Act of 1948, is identical with clause (f) 
of Section 18 (1) of the Central Act of 
1957. 
27. If we accept the contention 
of Mr. ` Govindarajulu that the words 
“arrangements for the. storage of mine- 
rals and stocks thereof as may be kept 
by any person” occurring in Clause (f) 
of Section 18 (1) of the Central Act 
of 1957 are wide enough to cover, buy- 
ing, receiving, selling. bartering and dis~ 
posal of minerals and using such mine- 
rals to make any articles, it follows that 
the Central Act of 1948 which also pro- 
vides for rules being made for regu- 
lation of arrangement for the storage of 
minerals and the stocks thereof by any 
person, repealed the corresponding law, 
namely, Sections 7, 8, 10 and 11 of the 
Mysore Mines Act. ' 


28. Mr. Govindarajulu urged that 
the word ‘regulation’ occurring.in clause 
(f) ‘of Section’ 18 (2) of the Central’ “Act 
of 1957; cannot. be narrowly ‘interpret: 
ed, but must. be \construed to include all 
aspects of storage and stocks: of minerals. 
In support of this argument, he relied 
on the decision of the Supreme Court 
in Indu Bhusan v. Rama Sundari, AIR 
1970 SC 228. There, the expression “re- 
gulation of house accommodation” came 
up for interpretation. After referring 
to the dictionary meaning of the word 
“regulation”, the Supreme Court held 
that such power to regulate or control 
includes within it all aspects of regu- 
lation of house accommodation and is 
not confined to allotment of houses only. 

29. Likewise, regulation of stocks 
of minerals that may be kept by a per- 
son, would, in our opinion, include all 
aspects of such stocks, namely, acqui- 
sition of such stocks of minerals by 
purchase, barter or otherwise, disposal 
of such stocks of minerals by sale, bar- 
ter, return or otherwise and trans- 
formation of such stock of minerals 
from one form to another form. We do 
not see why the trade or professional 
activities of a goldsmith, like convert- 
ing unwrought gold or silver into gold 
or silver jewellery, or vice versa or con- 
verting one kind of gold or silver, jewel 
into another kind of jewel, should not 
also be regarded as one of the aspects 
of stock of gold silver which can be 
regulated under clause (h) of Section 6 


(2) of the Central Act of 1948 or under 
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Clause (f) of Section 18 (2) of the Central] 
Act of 1957. 


30. As the regulation and con- 
trol of the activities of gold dealers and 
goldsmiths, sought to be effected under 
Sections 7, 8, 10 and 11 of the Mysore 
Mines Act, also came within the ambit 
of clause (h) of Section 6 (2) of the 
Central Act of 1948, Section 6 of the 
Part B States (Laws) Act, must be re- 
garded as having repealed the corres- 
ponding law in Mysore State, namely, 
Sections 7, 8 10 and 11 of the Mysore 
Mines Act and those Sections ceased to 
Operate from 1-4-1951, 


31. Even so, the learned Govern- 
ment Pleader contended that the con- 
ditions in the goldsmith’s license pres- 
cribed by rules made under Sections 8 
and 10 of the Mysore Mines Act, are 
saved under the second proviso to Sec- 
tlon 6 of the Part B States (Laws) Act 
and continue to operate as if they were 
made under the corresponding provisions 
of the Central Act of 1948 and that even 
after the Central Act of 1948 was repeal- 
ed by the Central Act of 1957, Section 
29 of the latter Act has saved the rules 
made or deemed'to have been made 
under the Central Act of 1948. In other 
words, the contention of the - learned 
Government Pleader was that rules made 
under Sections -8 and: 10 of -the. Mysore 
‘Mines: Act,:.‘continue to operate as: -if 
they . were .madé -urider: the: Central Act 
of 1957 until they:.are superseded by 
the rules made under’ ‘the latter Act.: - 

32. It was also submitted by the 
learned Government Pleader that it has 
not been shown that any rules had been 
made under clause (h) of Section 6 (2) 
of the Central Act of 1948 or under 
clause (f) of Section 18 (2) of the Cen- 
tral- Act of 1957, which have supersed- 
ed the rules made under Sections 8 and 
410 of the Mysore Mines Act. ; 


; Before considering whether 
the conditions in goldsmith’s license, 
purporting to have been made in exer- 
cise of the rule-making power under 
Sections 8 and 10 of the Mysore Mines 
Act. have been saved under the second 
proviso to Section 6 of the Part B States 
(Laws) Act and Section 29 of the Cen- 
tral Act of 1957, it is necessary to exa- 
mine whether those rules were within 
the scope of the rule-making power 


- under the Mysore Mines Act and hence 


were intra vires of that Act. If those 
conditions :. were. ultra vires of “the 
Mysore Mines Act, and consequently in- 
valid, they could not have been saved 
by the second proviso to Section 6 of 
the Part B State (Laws) Act and Sec- 
tion 29 of the Central Act of 1957. 


34. i As stated earlier, Section 34 
of the Mysore Act empowered the State 
Government to make rules for sanita- 
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tion and sanitary administration in any 
local area in which mining operations 
may be carried on. That Section did 
not empower the Government to make 
rules for regulating the activities of 
gold dealers and goldsmiths. However, 
the learned Government Pleader contend- 
ed that Section 8 of the Mysore Mines 


Act empowered the Government to 
prescribe, by rules, the conditions in 
the goldsmith’s license. 

35. Section 8 of the Mysore 
Mines Act read:— 

8 (1) The Licenses referred to in 


Section 7 may be issued by a Magistrate 
of the First Class on payment of such 
fee as the (State Government) may by 
rule prescribe in that behalf, and 
every license shall terminate on the 
3lst day of December of the year in 
which it is issued. 


(2) ewe ai Cau 


All that the above section empower- 
ed the Government to do was to rres- 
cribe by rules any fee that has tc be 
paid by an applicant for license there- 
under and the form in which such 
license may be granted. We cannot 
accede to the contention of the learned 
Government Pleader that the powe- to 
prescribe the form in which a license 
may be granted, would include the pawer 
to prescribe conditions subject ‘to which 
such license is granted. : No -doubt,-.the 
form: prescribed by: the Government - for 
the goldsmiths license, sets: out the zon- 
ditions to be fulfilled by the license. But 
those conditions cannot be regarded as 
constituting the contents of a form. 


The dictionary meaning of the word 
‘form’ is a specimen document for imi- 
tation or a schedule to be filled with 
details. The conditions contained in the 
goldsmith’s licence, cannot be regarded 
as mere details or particulars which can 
constitute a part of a form. In the 
guise of prescribing a form it was not 
competent for the Government to eres- 
cribe the conditions to be observed or 
fulfilled by a licensee because nether 
Section 8 nor Section 10 of the Mysore 
Mines Act empowered the Government 
to prescribe such conditions. 


36. In our opinion, the condi- 
tions contained in the form of the Gold- 
smith’s license prescribed under the 
Notification of the Government cated 
9-7-1907, were beyond the rule-meking 
poWer conferred on the Government 
under Sections 8 and 10 of the Mrsore 
Mines Act. Those conditions were ultra 
vires of the Mysore Mines Act anc in- 
valid even at their Inception. Hence, 
they could not have been saved umder 
the second proviso to Section 6 of the 
Part B States (Laws) Act or under Sec- 
tion 29 of the Central Act of 1957, 
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37. In the view we have taken, 
it becomes unnecessary to consider the 
contention of Mr. Govindarajulu that 
the conditions in the goldsmith’s license, 
impose unreasonable restrictions on the 
petitioner’s fundamental right to carry 
on their trade or profession as guarante- 
ed under Article 19 (1) (g} of the Con- 
stitution and that such conditions are 
unconstitutional. 


38. In the result, we declare thag 
Sections 7, 8, 10 and 11 of the Mysore 
Mines Act, 1906, have been superseded 
and have ceased to be in force and 
that the conditions contained in the 
goldsmith’s license in the form preserib- 
ed by the Government Notification dated 
9-7-1907, are ultra vires and invalid. 
We issue a mandamus restraining the 
State of Mysore and its officers and 
servants from enforcing agzinst the peti- 


tioners any of the provisions of Sec- 
tions 7, 8, 10 and 11 of the Mysore 
Mines Act, and the conditions in the 


form of the goldsmith’s license. 


39. In the circumstances of these 
petitions, we direct the parties to bear 
their own costs, 


Petitions allowed. 
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A.: NARAYANA PAI C. J, AND V. S, 
Koo g .- MALIMATH, J. i 

G. B. Nesrikar and others, Peti- 


tioners v. The Union of India and others, 
Respondents, 


Writ Petns. Nos. 1578, 2418 and 2417 
of 1970, D/- 21-9-1971. 


Liberalised Pension Rules of Cen- 
tral Government, Rule 2 (2) — Con- 
stitutionality —- Rule 2 (2) empowering 
the Central Government to compulsori- 
ly retire a government servant is viola- 
tive of Article 14 of the Constitution in 
so far as it does not require the govern- 
ment to imdicate public interest while 
retiring the servant concerned. (X-Ref: 
Constitution of India, Article 14). 

(Paras 8, 9) 


G. D. Shirgurkar (in W. P. No. 1578 
of 1970) and B. Gopalaiah fin W. Ps. 
Nos. 2418 and 2417 of 1970), for Peti- 
tioners; M. Ramachandra Rao, Sr. Cen« 
tral Government Pleader, for Respon- 
dent No, 1 (in all Writ Petns.). l 

A. NARAYANA PAI, C. J.:—- The 
petitioners in these three cases were 
Asstt. or Deputy Post Masters which are 
Class III posts under the Posts and 
Telegraphs Department. They have 
been asked to retire from service in 
exercise of the power under sub-rule (2) 
of Rule 2 of the Liberalised Pension 
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Rules applicable to the Central Gov- 
ernment servants. At the time the 
notices of retirement were served upon 
them, they had completed 30 years of 
service in the department but were 
below the age of 55, 


2. Various contentions have been 
raised to make out a case of infirmity 
or invalidity in the retirement notices 
impugned in these writ petitions and 
various answers have been suggested on 
behalf of the Department by their 
counsel Mr. Ramachandra Rao, After a 


discussion of all the said contentions, it 


appears to us that the matter may be 
‘disposed of on only one ground, viz., 
whether the rule under which section 
to retire the petitioners has been taken 
is or is not invalid as being violative 
of Article 14 of the Constitution. 


3. Sub-rule (2) of Rule 2 under’ 


which notices have been issued, reads 
as follows :— 

“2 (2). An officer may. retire from 
service any time after completing 30 
years’ qualifiying service provided that 
he shall give, in this behalf, a notice 
in writing to the appropriate authority, 
at least three months before the date 
on which he wishes to retire. Govern- 
ment may also require an officer to re- 
tire any time after he has completed 
30 years’ qualifying service, provided 
that the appropriate authority shall 
-© give, in this behalf, a notice in writing 
to the officer, at least three months be- 
fore the date on which he is required 
to retire, or three months’ pay and 
lowances in lieu of such notice.” 


Å. The main argument in support 
of the case of invalidity of the power 
given to the Government to retire a 
Government servant on three months’ 
notice is that the power is conferred in 
such wide terms without any condi- 
tions for its exercise and without indi- 
cating any guide-line for selecting or 
choosing the cases in which it could 
be properly exercised, the power itself 
must be regarded as arbitrary and 
therefore violative of Article 14 of the 
Constitution. 


Des To test the argument, one 
may look into similar rules, both of 
the Central Government as well as of 
the Government of the State of Mysore 
dealing with the power to retire a 
‘Government servant before reaching the 
normal age of superannuation. The 
Central. Government rule is Rule 56 (i) 
of the Fundamental Rules. The said 
Rule, after the amendment of 1969, 
provides that notwithstanding anything 
contained in the rest of the rule deal- 
ing with age of superannuation, the ap- 
propriate authority shall, if it is of the 
Opinion that it is in public interest so 
to do, have the absolute right to retire 
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any Government servant by giving him 
notice of not less than three months in 
writing or three months pay and al- 
lowance in lieu of such notice; the 
further conditions prescribed in the 
said rule are the attainment of age of 
50 years in the case of Class I and 
Class II posts to which for the purpose 
of direct recruitment the age is below 
35 years, and the age of 55 years in 
other cases. 

Note 1 to Rule 285 of the Mysore 
Civil Services Rules. also contains simi- 
lar restrictions regarding age and the 
necessity of the Government forming an 
opinion that public interest requires 
that the person concerned would be 
retired from service. 


6. Rule 2 (2) of the Liberalised 
Pension Rules, however, does not con- 
tain any such restrictions which might 
ensure the exercise of the power in a 
manner not likely to bring about dis- 
crimination violative of Article 14 of 
the Constitution. It, no doubt, speci- 
fies that 30 years of service must have 
been completed. But, that is the only 
rule of selection provided by the Rule. 
For the rest, there is no guidance what- 
ever. There is nothing to show how and 
on what principle one -out of the two 
or more persons who had completed 30 
years of service can properly or valid- 
ly be selected for retirement. 


T, In the absence of any refer- . 
ence to public interest being the guid- 
ing factor, it is conceivable that per- 
fectly fit and very competent and effi- 
cient officials may be retired to grave 
detriment to public service, 


8. Apart from such possibility, 
the necessity for. indicating public in- 
terest as the. real guiding factor for 
compulsory retirement of this nature is 
regarded by the law as quite essential 
in all rules dealing with compulsory re- 
tirement. Even in clause (1) of Funda- 
mental Rule 56 empowering retirement 


of Class III persons by notice after 
completing 30 years of service ‘when 
they are not governed by any pen- 


sion rules, it is expressly stated that 
action could be taken thereunder only 
if it is the opinion of the appropriate 
authority that it is in public dnlercet 
to do so, 


9. We are clearly of the opinion 
therefore that the absence of any re-!: 
ference to public interest in Rule 2 (2) 
of the Liberalised Pension Rules lays 
it open to the attack that it is devoid 
of any guidance to the Government Offi- 
cer who is empowered to exercise the 
power conferred thereunder. 

10. We declare that so much of 
sub-rule (2) of Rule 2 of Liberalised, 
Pension Rules as empowers the Gov- 
ernment to retire a Government servant 
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upon a notice is unconstitutional and 
void as being violative of Article 14 of 
the Constitution, 

11. The notices of retirement im- 
pugned in these writ petitions are there- 


fore quashed, 
Petitions dismissed. 





r AIR 1972 MYSORE 73 (V 59 C 28) 

: D. M. CHANDRASHEKHAR AND 

' S. R. RANGE GOWDA, JJ. 
Smt. Ariyamma and others, Appal- 


fants v. Narasimhiah and others, Rəs- 
pondents. 
Mise, First Appeals Nos. 224 and 


225 of 1969, D/- 17-8-1971, against orcer 


of Addl, Dist, J., Bangalore, D/- 30-11- 


1968. 


Motor Vehicles Act (1939), Sect on 
110-A — Owner for purpose of licbi- 
lity arising on accident — Hirer of a 
vehicle under a hire purchase agree- 
ment cannot be considered the owner 
of the hired vehicle for the purpose of 
liability in the event of an accident to 
such vehicle unless the hirer had 2x- 
ercised, before the accident, his option 
to purchase the vehicle under the agrze- 
ment. The definition of the .werd 
‘owner” in Section 2 (19) is not rele- 


vant. (X-Ref:— Motor Vehicles Act 
(1939), Section 2 (19).) (Case law dis- 
cussed). (Paras 17,18) 


' Though Sections 110-A to 110-F have 
created a new forum for determining 
the liability in the event of an acci- 
dent, the substantive law as to wnat 
gives rise to liability for damages und 
who are liable for damages remains um- 
altered by these provisions, Hence, de- 
finition of owner contained in Section 2 
(19), is not relevant for determining as 
to who was the owner of the mctor 
vehicle or as to who was the master of 
the driver thereof at the time of an 
accident, for the purpose of liability 


under the Fatal Accidents Act or iaw 
of Torts, (Para 14) 
Cases Referred: Chronological Peras 
(1970) 1970 Acc CJ 18 = 1970-1 
Mad LJ 263, Muthuswami Goun- 
der v. Thulasi Ammal Lt 
(1966) 1966 Acc CJ 19 = 1965-2 
Mad LJ 285, Palani Ammal v. . 
Safe Service Lid. 14 


(1965) AIR 1965 SC 1082 (V 52) = 
. 1965-2 SCR 112, K. L. Johar 
and Co. v. Dy. Commercial Tax 
Officer, Coimbatore 17 
(1950) ATR 1950 All 234 (V 37) = 
51 Cri LJ 734, Umashanker v. 
Rex 
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Ariyamma v, Narasimhiah 
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(1943) AIR 1943 Nag 22 (V 30) = 
43 Cri LJ 917, In re: Bhagwant 
Gopal 10 


G. P. Shivaprakash, for R. Vasantha 
Kumar, for Appellants in both the Ap- 
peals; S. Siddappa, for Respondent 
No. 2, in both the Appeals, 


JUDGMENT :— These two appeals 
under Section 110-D of the Motor Vehi- 
cles Act, 1939, (hereinafter referred to 
as the Act) are from the common judg- 
ment of the .Motor Vehicles Claims Tri- 
bunal, Bangalore (hereinafter referred 
to as the Tribunal). 


2. It is common ground that an 
automobile accident which occurred on 
20-3-1966 at about 9-15 a.m. was caus- 
ed by the lorry bearing No. MYD. 1998, 
that Narasimhaiah, Respondent-1 in 
both these appeals, was driving that 
lorry then, and that as a result of that 
accident, one Chinnaiah died -and his 
wife Ariyamma sustained injuries. 


3 The legal heirs of Chinniah 
including Ariyamma, filed before the 
Tribunal a petition (in Misc. Case No. 
439 of 1966) under Section 110-A of the 
Act claiming a compensation of Rupees 
10,000/- for the death of Chinnaiah, 
Ariyamma filed a separate petition (in 
Misc. Case No, 438 of 1966) before the 
same Tribunal under Section 110-A of 
the Act claiming a compensation of Rs. 
3,000/- for her personal injuries. In 
both these petitions, it was alleged that 
the accident was due to rash and negli- 
gent driving of that lorry by respon- 
dent-1. K. Krishnappa and Muniswam- 
appa were impleaded as respondents 2 
and 3 respectively, as the owner of that 
lorry. But the insurer of that vehicle 
was not impleaded as a respondent in 
either of those petitions. 


4. Respondent-2 filed objections 
to those petitions pleading that he had 
nothing to do with that vehicle at the ` 
time of the accident, that he was not 
the owner thereof, that he was not a 
mecessary party and that those petitions 
were not maintainable as against him. 
Respondents-1 and 3 remained ex parte. 

5. ` The Tribunal tried those peti- 

tions together. It framed four issues, 
two of which were as follows :— 
. (i) Whether the petitioners prove 
that the accident was a result of rash 
and negligent driving of the lorry in 
question ? 

(il) Whether respondent-2 was the 
owner of the vehicle on the date of 
the accident ? 


6. The Tribunal held that the 
accident was the result of rash and 
negligent driving of the lorry by res- 
pondent-1, Narasimhaiya. On issue No. 
2, the Tribunal held that respondent-3, 
Muniswamappa, was not the owner of 


"4 Mys. [Prs, 6-11] 


the lorry on the date of the accident 
as he had sold it to respondent-2 Krishn- 
appa, on 4-9-1965, and. that respondent-2 
Krishnappa, was also not the owner 
thereof on the date of the accident as 
he had entered into a hire purchase 
agreement with one Sampathraj Bothra 
which agreement had been endorsed in 
the registration certificate of the vehi- 
cle on 4-9-1965. 


According to the Tribunal, the hirer, 
Sampathraj Bothra, should be regard- 
ed as the owner of that vehicle under 
Section 2 (19) of the Act. In that view, 
the Tribunal held that the only person 
who would be liable to pay damages 
was respondent-~-l, the driver of the 
` vehicle, and that respondents-2 and 3 
were not vicariously liable to pay da- 
mages as they were. not the owners of 
that vehicle. The Tribunal awarded a 
compensation. of Rs. 2,500 to Ariyamma, 
the petitioner in Misc, Case No. 438 of 
1966 and a compensation of Rs, 5,000 to 
the petitioners in Misc. Case No, 439 of 
1966 who were the legal heirs of de- 
ceased Chinnaiah, 

7. The petitioners in both these 
petitions have preferred these appeals. 
Their main grievance in these appeals, 
is that the Tribunal should have award- 
ed compensation as against Respondent-2 
Krishnappa,. also. Mr. R.: V. Vasanth 
Kumar, ‘learned: :counsel :for’ the- appël- 
lants, contended .that the "Tribunal-.erred 
in’ holding’ that respondent=-2, Krishn- 
appa, was not the owner of the vehi- 
cle and that the hirer under hire pur- 
chase agreement of the vehicle, was the 
owner thereof, on the date of the ac- 
cident, 

8. -In reaching the conclusion that 
respondent-2, Krishnappa, was not the 
owner of the vehicle and that the hirer, 
Sampathraj Bothra, was the owner 
thereof, the Tribunal has depended en- 
tirely on the definition of the word 
‘owner” in Section 2 (19) of the Act, 
which reads :— 

“2, In this Act, unless there is any- 
thing repugnant in the ‘subject or con- 


text 


3 
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(19) ‘Owner’ means, where the per- 
son in possession of a motor vehicle is 
a minor, the guardian of such minor, 
and in relation to a motor vehicle 
which is the subiect of a hire purchase 


agreement the person in possession of 
the vehicle under that agreement.” 
9. Mr. Vasanth Kumar urged 


that the above definition of the word 
‘owner’ is not exhaustive and that that 
definition is only for the purpose of 
the Act and cannot have any applica- 
tion in determining the liability for 
compensation under the law of torts or 
under the Fatal Accidents Act. 
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10. in support of his contention 
Mr, Vasanth Kumar relied on the deci- 
sion in Umashanker v. Rex, AIR 1950 
All 234 in which Agarwala J., observed 
thus at page 236: 


“This definition (under Section 2 
(19)) is really not a definition at all and 
the use to the word ‘means’ is in- 
appropriate. It merely indicates what 
persons are included within the mean- 
ing of the expression ‘owner’. Two per- 
sons who could not- be otherwise in the 
ordinary use of the word. ‘owners’ ‘are 
said to be included within the meaning 
of that expression. These two persons 


are: (1) in the case of vehicle being 
owned by a minor, the guardian of 
such minor; and (2) in the case of 


the vehicle being the subject of a hire 
purchase agreement, the person in pos- 
Session of the vehicle under that agree- 


ment. The definition, thérefore does 
not exhaustively define the word, 
‘owner’. The word ‘owner’, must there- 


fore, be taken to mean, what it ordi- 


narily means, namely, a person in whom . 


the proprietary title vests.” 


Mr. Vasanth Kumar next referred 
to the following observations of Niyogi, 
J., in In re: Bhagwant Gopal, AIR 
1943 Nag .22 at pages 22 and 23:— 


“This definition 
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Act. of 
1939 intend to use the word ‘owner’ 
occurring in the various sections of the 
Act in any sense other than the sense 
in which it is ordinarily understood. 
Ownership as opposed to possession im- 
plies title with the accidental right of 
transfer. A person may be in posses- 
Slon and control of vehicle nevertheless 


he might not have any title or right ` 


to transfer it. The fact that the Legis- 
lature chose to define -the meaning of 
‘owner’ in two particular cases, name= 
ly, (i) when a vehicle is owned by a 
minor, and (ii) when it is the subject 
of a hire purchase agreement, tends to 
show that it did not intend to use 
the word ‘owner’ in a special sense 
in the Motor Vehicles Act. In any 
ease unless there is anything in 
the Act itself to indicate that the word 
‘owner’ is used in a technical sense 
other than its popular sense it cannot 
be interpreted in a manner to include 
a person other than an owner.” 


11. In V. Muthuswami Gounder 
v. Thulasi Ammal, 1970 Acc CJ 18 
(Mad), Natesan. J., referred to the ob- 
servations of Agarwal, J., in AIR 1950 
All 234 and said at page 20 of the re- 
port thus :— ° 
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“The definition of ‘owner’ in Sec- 
tion 2 (19) of the Act is not complete 
definition in fact, it cannot be consider’ 
ed to be a definition, as it merely dss- 
cribes as owner two classes of perscns 
who would not, under the ordinary use 
of the word ‘owner’ be said to be 
owners The sub-section dces 
not exclude persons who are otherw.se 
owners from the coverage of the ex- 
pression, it being not a exhaustive ce- 
finition. A person in whom title to 
the vehicle vests and who has legal 
right to possession of the vehicle, dəes 
not cease to be the owner even for the 
purpose of the Act.” 


The above decisions supported the 
contention of Mr. Vasanth Kumar that 
the definition of the word ‘owner’ in 
Section 2 (19) of the Act, is not an 2X- 
haustive definition and does not ex- 
clude a person who according to ~he 
ordinary meaning of that word, is “he 
owner and in whom title to the vehicle 
vests, 


12. But Mr. S. Siddapna, learmed 
counsel for respondent-2, contended taat 
the use of the word ‘means’ in the de- 
finition in Section 2 (19), shows taat 
that definition is not an inclusive de- 
finition but an exhaustive, one. 


13. It is true that generally the 
word ‘means’ is employed in a defni- 
tion..where . the. Legislature intended 
such definition - to be -exhaustive:: and 
that where the Legislature intends sach 
definition to be inclusive the word 
generally employed is ‘includes’. 3ut 
the opening part of Section 2 itself 
states that the definition contained 
therein are applicable unless there is 
anything repugnant in the subject or 
context in which the words as defined 
are used. Thus where any word or ex- 
pression defined in Section 2 occur in 
any part of the Act, it is permissible to 
depart from the meaning given to ic in 
that definition if such meaning is re- 
pugnant in the subject or context. 

Assuming for the sake of argu- 
ment that the definition of the word 
‘owner’ contained in Section 2 (19: is 
exhaustive, there is no impediment to 
depart from the meaning given to it 
in that definition in construing any 
Section in the Act in which it occurs 
if such meaning is repugnant in the 
subject or context. Moreover, the de- 
finitions of words and expressions in 
Section 2 of the Act, are only for the 
purpose of the Act and such definitions 
would not be relevant for constriing 
such words or expressions when they 
occur outside that enactment. 

14, The liability of the owner of 
a vehicle for damages for any iriury 
caused by the negligence of his driver, 
drises not under the Act, but under the 
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common law of torts and under the 
Fatal Accidents Act. As pointed out 
by the Madras High Court in Palani 
Ammal v. Safe Service Ltd., 1966 Acc 
CJ 19 (Mad), the object of Sections 110-A 
fo 110-F of the Act, is to provide chea- 
per and speedier remedy for recovery 
of compensation for injuries and death 
caused by the use of motor vehicles 
and those Sections do. not create any 
new right or even a new remedy. The 
effect of those provisions is to create a 
new forum thus taking away the juris- 
diction of the ordinary Civil Courts. 
The forum is changed and the period 
of limitation for an action for damages 
has also been curtailed. But these two 
are matters of procedure. The substan- 
tive law as to what gives rise to liabi- 
lity for damages and who are liable for 
damages, remains unaltered by these 
provisions of the Act. Hence, defini- 
tion contained in Section 2 (19) of the 
Act, is not relevant for determining as 
to who was the owner of the motor 
vehicle or as to who was the master of 
the driver thereof at the time of an 
accident, for the purpose of liability 
under the Fatal Accidents Act or under 
the Law of Torts. 


15. Mr, Vasanth Kumar submit- 
ted that when the owner of a motor 
vehicle enters into a. hire purchase 
agreement. with an. intending purchaser 
of that. vehicle, the ‘former does not 
cease to be such- owner until the in- 
tending purchaser exercises his option 
under that agreement and purchases the 
vehicle, and that until then, the former, 
and not the latter, is the owner of the 
vehicle. 
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16. Hire purchase agreement, as 
is generally understood, is an agree- 
ment to hire goods with an option to 
purchase i.e., it gives the hirer an op- 
tion to purchase the goods whether by 
payment of. a lump sum amount or by 
the completion of the payment of an 
amount in instalments, 


17. In K. L. Johar and Co. v. 
Dy. Commercial Tax Officer, Coimba- 
tore, AIR 1965 SC 1082, the Supreme 
Court explained that a hire purchase 
agreement has two elements: (i) ele- 
ment of bailment, and (ii) element of 
sale, in the sense that it contemplates 
an eventual sale and that the element 
of sale fructifies when ithe option is 
exercised by the intending purchaser 
after fulfilling all the terms of the 
agreement are satisfied and the option 
is exercised, a sale takes place of the 
goods which till then had been hired. 
Where, however, such option is not 
exercised or cannot be exercised 
because of the inability of the in- 
tending purchaser to fulfil the terms 
of the agreement, there is no sale at all. 
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It was also pointed out by the Supreme 
Court that the property in the goods 
will not pass to the intending purcha- 
ser at the time of the hire purchase 
agreement. and that till the terms of 
such agreement are fulfilled and the 
‘joption to purchase is exercised, the in- 
tending purchaser has no right in the 
foods except that of hirer. 


18. In view of the above legal 
position, it is clear that under the hire 


purchase agreement between ` respon- 
dent-2, Krishnappa, and Sempathraj 
Bothra, the latter would not become 


the owner of that vehicle until he ful- 
filled the terms of such agreement and 
exercised his option to purchase that 
vehicle and that until then respondent-2 
Krishnappa, continued to be the owner 
of the vehicle. 


19. The view. taken by the Tri- 
bunal that respondent-2, Krishnappa, 
was not the owner of the vehicle on 
the date of the accident, merely be- 
cause a hire purchase agreement was 
entered into on 4-9-1965 between him 
and Sampathraj Bothra in respect of 
that vehicle, is clearly unsustainable. 
The Tribunal has not investigated whe- 
ther on the date of the accident Sam- 
pathraj Bothra had fulfilled the terms 
of -the hire purchase agreement and ex- 
ercised his option to purchase the vehi- 
cle and thereby had become ‘the owner 
thereof.. Hence, it is necessary that 
the Tribunal should ascertain whether 
on the date of the accident, respondent-2, 
Krishnappa continued to be the owner 
of the vehicle or whether such owner- 
ship had passed to Sampathraj Bothra 
under the hire purchase agreement. If 
respondent-2, Krishnappa, continued to 
be the owner of the vehicle on the date 
of the accident, further questions would 
arise as to whether respondent-1, the 
driver of the vehicle, was employed by 
respondent-2, Krishnappa, or by the 
hirer, Sampathraj Bothra, and if he 
was employed by respondent-2 Krishn- 
appa, whether he was working under 
the control of respondent-2 Krishnappa 
or under the control of-the hirer, Sam- 
pathraj Bothra, when the accident took 
place. 

20. As the Tribunal proceeded 
on an erroneous view of law as to who 
was the owner of the vehicle on the 
date of the accident and has not in- 


vestigated the question whether at the. 


time of the accident the hirer, Sam- 
pathraj Bothra, had become the owner 
of the vehicle and whether respondent-l 
was the servant of Respondent 2 Krishn- 
appa or of hirer, Sampathraj Bothra, 
it becomes necessary to remand the 
case to the Tribunal to investigate these 
questions and to decide these petitions 
afresh, 


C. Rangappa v. Range Forest Officer 


ALR. 


Mr. Vasanth Kumar submitted that 
the appellant should be permitted to 
implead Sampathraj Bothra and the 
Insurer of the vehicle as additional res- 
pondents to the petitions. As we are 
remanding these cases, it is not neces- 
sary for us to express any opinion on 
this request of Mr. Vasanth Kumar. If 
the appellants (petitioners) make ap- 
plications before the Tribunal for im- 
pleading the insurer of the vehicle and 
Sampathraj Bothra as additional TES- 
pondents, it will be for the Tribunal to 
consider and decide such applications. 

In the result, we set aside the com- 
mon Judgment of the Tribunal and 
remand the. cases to the Tribunal with 
a direction to dispose of the petitions 
afresh in the light of our judgment and 
in accordance with law. 


In the _circumstances, of these ap- 
peals, we direct the parties to bear their 
own costs. l 


Court-fee paid by the appellants on 
the memoranda of appeals, shall be re- 
funded to them, ; 

Cases remanded. 
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D. M. CHANDRASHEKHAR AND 
S. R. RANGE GOWDA, JJ. 


C. Rangappa Lachmiah and others, 
Petitioners v. The Range Forest Off- 
cer, Raichur and others. Respondents. 


. Writ Petns. Nos. 6061 to 6066 of 
1969; 859, 872 to 882, 1149, 1241, 2593 
to 2527, 1316 to 1318, 1346 to 1376, 1737, 
1916 to 1918 and 4998 of 1970; 1112 to 
nee and 1128 to 1130 of 1971, D/- 25-6- 


Mysore Forest Rules (1969), Rules 
163, 164, 165 —Licence for running saw 
mill — Mills already established before 
coming into force of the rules are not 
reguired to take out licence. 


The obligation to take a licence 
under sub-rules (1) and (2) of Rule 163, 
is not applicable to a saw mill, saw pit 
or other sawing contrivance existing on 
the. date when the rules came into force. 

(Para 29) 


Rule 164 which imposes certain 
duties on licencees, has also no applica- 
tion to them. Rule 165 which imposes 
certain penalties for contravention of 
Rules 163 and 164, has also no applica- 
tion to them. (Para 30) 


Cases Referred: Chronological Paras 


(1960) AIR 1960 SC 12 (V 47) = 
1960-1 SCR 200, Central Bank 


of India v. Their Workmen 16 
KO/KO/F457/71/BNP a 


1972 


(1945) AIR 1945 PC 48 (V 32) = 
2 Ind App 57, Emperor v, 
Benoari Lal Sarma 21 
(1918) 1918 LJ Ch 86 = 119 LT 724, 
Public Trustee v. Mead 


M. R. Achar (in W. Ps. Nos, 1149, 
1241 of 1970), T. P. Naik (in W. P. Nos. 
2523 to 2527 and 4998 of 1970), H. K. 
Vasudeva Reddy (in W. Ps. Nos. 1737, 
1916 to 1918 of 1970), K. Shivashankar 
Bhat for U. L. Narayana Rao (in W. P. 
Nos. 1112 to 1126 and 1128 to 1130 of 
1971) and M. Rama Jois (in other writ 
petns.), for Petitioners; R. N. Byra 
Reddy, Govt. Advocate and H. R. Ven- 


kataramaniah, High Court, Govt. Plea- 
der, for Respondents, 
CHANDRASHEKHAR, J.:— In these 


petitions under Article 226 ne the Con- 
stitution, the common question of law 
that arises for determination, is whe- 
ther a person who had been running a 
saw mill before the Mysore Forast 
Rules, 1969, (hereinafter referred to as 
the Rules) came into force should teke 
a licence under the rules in order to 
continue to run such saw mill. 


2. In W. Ps. Nos, 6061 to 6866 
of 1969; 859 872 to 882; 1316 to 1318; 
1346 to 1376; 2523 to 2527; 
of 1970, the petitioners have prayed Zor 
quashing the notices issued to them by 
the Forest Authorities requiring th2m 
to obtain such licences. Those peti- 
tioners have also prayed for a mania- 
mus directing the Forest Authorities not 
to compel them (the petitioners) to nb- 
tain such licences. In W. Ps. Nos. 1149 
and 1241 of 1970, in addition to similar 
prayers, the petitioners have prayed Zor 
striking down Rules 163 and 164 of ~he 
Rules as being ultra vires of Section 50 
of the Mysore Forest Act, 1963, 
inafter referred to as the Act), and as 
being violative. of clauses (g) and (f) of 
Article 19 (1) of the Constitution, wrile 
in W. Ps. Nos, 1112 to 1126 and 1.28 
to 1130 of 1971 the petitioners heve 
prayed for quashing Rule 163 as inva_id. 
In W. Ps. 1737 and 1916 to 1918 of 1€70, 
the petitioners have prayed for strik- 
ing down clause (k) of Section 50 (2) 
of the Act, Rules 163 and 164 and forms 
43 and 44 appended to the Rules. 


3. In the new State of Mysore 
there was no uniform law relating to 
forests and forest produce. Differ=nt 
Acts and Rules were in force in cif- 
ferent areas of the State. Such uni- 
form law was brought about by che 
Mysore Forest Act, 1963, which came 
into force on 1-1-1969. In exercise of 
the powers conferred by Sections 30, 
33, 38, 50, 59, 97, 101 and 102 of she 
Act, the Government of Mysore made 
the Rules which came into force on 
27-3-1969. 


and 4998 - 


(here= 


C. Rangappa v, Range Forest Officer (Chandrashekhar J.) [Prs. 1-5] Mys. 77 


A The relevant parts of Section 
50 which confers power to make rules 
to DEPRE transit of forest produce, 
rea 


50. Power to make rules to regulate 
transit of forest produce: 

(1) The control of all rivers and 
their banks as regards the floating of 
timber as well as the control of all 
timber and other forest produce in 
transit by land or water, is vested in 
the Government and it may make rules 
to regulate the transit of all timber 
and other forest produce. 

(2) In particular and without pre- 
judice to the generality of the forego- 
ing power, such rules, may— 

(a) * +% 

+t EE 4% 

(k) ae absolutely or subject to 
conditions within specified local limits. 
the establishment of saw pits, saw 
mills, or any other sawing contrivance, 
and the converting, cutting, processing, 
distilling, storing, burning, concealing 


' marking or supermarking of timber or 


other forest produce, the altering or ef- 
facing or any marks on the same, or 
the possession or carrying of marking 
hammers or other implements used for 
marking timber; 

b> +e ** xt +x 
2a =x =x $ kx 


5. Sub-section (3) of Section 54 
empowers provision being made by 
rules for punishment of persons guilty 
of contravention of the rules made 
under that section. The relevant parts 
of Rule 163 read: . 

163. Control of private saw pits, 
saw mills of any other sawing contriv- 
ances,— 

(1) No saw pit or any other hand- 
sawing contrivance for cutting or con- 
verting timber shall be established with- 
in the limits of any reserved forest, 
protected forest or district forest or 
within 2 kilometers of such limits or 
within the areas specified below, with- 
out obtaining a licence from the con- 
cerned Range Forest Officer :— 

1. Shimoga District. 

2. Chickmagalur District, . 

3. Coorg District, 

4. South Kanara District, 

5. North Kanara District. 

6. Hassan District excluding Chan- 
narayapatna and Holenarasipur Taluks. 

7. Khanapur Taluk of Belgaum Dis- 
trict. 


8. Khalagatige, Hangal, Shiggaum 
and Dharwar Taluks of Dharwar Dist. 

9. Sandur and Kudligi Taluks of 
Bellary District. 

10. Chincholi Taluk of Gulbarga -Dis- 
trict. 

(2) No person shall establish a saw 
mill or erect machinery or plant or any 
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other’ sawing contrivance other than 
these specified in sub-rule (1) for cut- 
ting or converting of timber, anywhere 
in the State, without obtaining a licence 
from the concerned Divisional Forest 
Officer, 

(3) Application for grant or rene- 
wal of licence shall be made to the con- 
cerned Forest Officers in such form as 
the Chief Conservator of Forests in 


' Mysore may, by notification in the off- 


cial Gazette, prescribe. 


$x ** ¥* *k 


6. Rule 164 which sets out the 
duties of the licencee, reads: 

164. Duties of the licencee.—~ 

(1) No licencee shall undertake saw- 
ing of timber belonging to other per- 
sons on jobwork, unless he is satisfied 
about the bona fides of such timber by 
examining the connected pass or way 
permit and the marks on the ‘timber. 
If he suspects the bona fides’ of the 
timber, he shall detain the timber and 
immediately report the fact to the nea- 
rest Forest or Police Officer for taking 
further action. 


(2) The licensee shall stack the 
timber of-other persons received by 


him for sawing on job-work separately, — 


both before and after it is sawn. 

(3) Every licensee shall maintain 
‘Yegisters in Forms 43`and 44, and pro- 
duce-the same- for ‘check when demand- 


‘ed by any Forest- Officer nöt: below ` ‘the, 


‘rank of a Forester; - 


T. Rule 165 provides for penalty 
for contravention of the provisions of 
certain rules including Rules 163 and 
164. Such penalty includes punishment 
with imprisonment for a term which 
may extend to six months or a fine 
which may extend to Rs. 500 or with 
both. 


8. Saw wis are required to 
maintain registers in Forms 43 and 44 
appended to the Rules. 


9. It is common ground that the 
petitioners had started saw mills and 
had been running them even prior to 
the coming into force of the Rules on 
27-3-1969. : 

10. Learned counsel for peti- 
tioners contended that both sub-rule (1) 
and sub-rule (2) of Rule 163 should be 
construed as requiring a person who 
intends to establish a saw mill to take 
a licence and to get it renewed from 
time to time, and that there is nothing 
in Rule 163 which requires a person 
who has already established a saw -mill 
before the rules came into force, to 
take a licence or to get it renewed from 
. year to year. 


11. Learned counsel for peti- 
tioners urged that both sub-rules (1) 
and (2) are prospective in their appli- 


A. I. R- 


cation and that the words ‘no saw pit 
or any other hand sawing contrivance 
for cutting or converting timber shall 
be established” occurring in sub-rule (1) 
of Rule 163 and the words “no person 
shall establish a saw mill or erect a 
machinery or plant or any other saw- 
ing contrivance ...crccccccccceses occurring 
in sub-rule (2) of that Rule, can have 
application only to a saw pit or saw 
mill or contrivance that may be esta- 
blished or erected in future ie, after 
the Rules came into force and not to 
one wnich was established or erected 
prior to the coming into force of the 
ules. - 


12. On the other hand, the learn- 
ed Government Advocate contended that 
sub-rules (1) and (2) of Rule 163 are 
applicable even to saw mills. saw pits 
and sawing contrivances which had 
been in existence when the Rules came 
into force. According to him, the word 
‘establish’ connotes a continuing activity 
or running saw mills ete, and not mere- 
ly the initial step of setting up saw mills 
etc. He referred to Shorter Oxford 
English Dictionary in which the several 
meanings of the word “establish’ are 
given as follows: 

“To render stable or firm: to fix, 
settle, institute or ordain permanently: 


to, set, up. on a secure basis; to. found; 
‘te. place in secure. or- 
tion; - 


permanent ; posi- 
to set up.in, a business.” 


- 13. However wide a meaning is 


given to the word “establish”, it can- 


not go beyond setting up permanently or 
on a secure or stable basis. Once a saw 
mill is set up on a permanently or sta- 
ble or secure basis, the running of it 
cannot be said to fall within the mean- 
ing of the word “establish”, 


14, The learned Government Ad- 
vocate also relied on the decision in Re: 


Mead; Public Trustee v. Mead, (1918) 
88 LJ Ch 86. There, the testator gave 
trustees power to make advancement 


to his son “for the purpose of establish- 
ing him in a business or enabling him 
to become a partner in any business 
whether established or not.” Dealing 
with the question whether the words 
‘establishing in a business’ meant only 
starting a new business, that is what 
Swinfen Eady, M. R., who spoke for. 
the court of appeal, said: 


“In my opinion, the view that this 
clause is limited to giving money to the 
son to start him in business, as distin- 
guished from strengthening and con- 
firming and establishing in’ a business 
in which he is already concerned, is er- 
roneous. The advance is not to be for 
the purpose of starting him in business. 
It is to be for the purpose of establish- 
ing him in business, and it extends as 
well to establishing in a business In 
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which he is already engaged and con- 
cerned. In fact, in the ordinary way it 
would be more prudent that the son 
should have shown by his capacity end 
fitness for the particular business in 
which he has already gained a foot.ng 
that it is desirable that he should have 
some further capital So that his p»si- 
tion therein may be more firmly esta- 
blished and rendered secure and settled.” 

15. In the light of the above b- 
servations, the word “establish” has to 
be understood as including strengthen- 


ing or confirming a thing that ras 
already been started. Even = so, the 
word “establish” cannot be understood 


to include continuing to operate a thing 
that has already been set up on a per- 
manent, secure or stable basis, 

16. The learned Government Ad- 
vocate next sought to derive assistance 
from the construction of the words, 
“shall employ” by the Supreme Ccurt 
in Central Bank of India v. Their 
Workmen, AIR 1960 SC 12. The re- 
levant part of Section 10 of the Benk- 
ing Companies Act, 1949, prior to its 
amendment in 1956, was in these terms: 

10 (1) No Banking Company— 

(a) shall employ or be managed by 
a managing agent, or 

(b) shall employ any person— 

(i) who is or at any time has keen 
adjudicated insolvent, or has susperxied 
payment or has compounded with ~ his 
‘creditors, or who is or has been con- 
victed by a criminal court of an offence 
involving -moral turpitude; 

RE ae * + +4 

17. The question before the 
Supreme Court was whether the ex- 
pression “shall employ” means and in- 
cludes the continuing employment of 
persons. The Supreme Court said chat 
it did include, as otherwise the very 
purpose of that Section would be de- 
feated, The Supreme Court explamed 
its reasoning as follows: 


“Take for example, the case of an 
insolvent. The Section says that no 
banking company shall employ any 
. person who is or at any time has keen 
adjudicated insolvent, Suppose that at 
the time the bank employs a person, 
he has not incurred any of the disquali- 
fication mentioned in S. 10; but sub- 
sequently there is an order of adjadi- 
cation against him and he is adjudizat- 
ed an insolvent. The section obviously 
means that such a person can no on- 
ger be employed by the bank. If sub- 
sequent disqualification is not within 
the mischief of the section, then the 
very purpose of the section which must 
be the safety and well-being of the 
bank will be rendered nugatory, We 
must, therefore, hold that the expres- 
siôn ‘shall. employ a person in Section 


10 means and includes ‘shall have in 


employment’........... Pi 


18. We think there is a material 
difference between the word “employ” 
and the word “establish”. The word 
“employ” may ordinarily mean not 
only the act of appointing a person but 
also continuing or retaining him in em- 
ployment. On the other hand. the word 
“establish” does not in our opinion, denote 
a continuing act. Once a thing is set up 
or at any rate, set up on a sound, stable 
or permanent basis, the establishment 
of that thing is completed. The ex- 
pression “establish a saw mill” does not, 
in our opinion, include. continuing to 
operate it after it has been set up ona 
sound, stable or permanent basis. In 
our opinion, the aforesaid observations 
of the Supreme Court in construing the 
word “employ”, cannot be of any as- 


sistance for construing the word “esta- 
blished”’. 
19. Alternatively, the learned 


Government Advocate contended that if 
on a literal or grammatical construc- 
tion, the words “establish a saw mill” 
do not include running a saw mill that 
has already been started or set up on a 
sound and permanent basis, we should 
depart from such literal or grammatical 
construction or sub-rules (1) and (2) of 
Rule 163 „and give..a. wider meaning to 
the. words. .-“establish' a. saw mill”: in 
order to:avoid frustration -of the regula- 
tory provisions contained in Rules 163 
to 165. According to the learned Gov- 
ernment Advocate, the object of Rules 
163 to 165 is to regulate the activities 
of saw mills, ete., so as to prevent smug- 
gling of timber or use of smuggled tim- 
ber in such saw mills, ete., and that 
such object would be defeated if a large 
number of saw mills existing when the 
rules came into force, are not required 


to take licences and to abide by the 
conditions of licencee. The learned 
Government Advocate added that it 


could not have been the intention of 
the rules making authority to exclude 
such a large number of established saw. 
mills from the purview of licensing pro- 
visions, especially when the rules under 
the Mysore Forest Act, 1900, (which was 
repealed by the Act) provided for saw 
mills taking licences, 

20. The learned Government Ad- 
vocate invited our attention to the fol- 
lowing statement of law in Craies on 
Statute Law, 6th Edition, page 87: 


PET if a too literal adherence 
to the words of the enactment appears 
to produce an absurdity or an injustice, 
it will be the duty of a court of con- 
struction to consider the state of law 
at the time the Act was passed, with 
a view to ascertaining whether the lang- 
uage of the enactment is capable of any 
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other fair interpretation, or whether it 
may not be desirable to put upon the 
language used a secondary, or restrict- 
ed meaning, or perhaps to adopt a con- 
struction not quite strictly grammati- 


2i. But in the same book, it has 
also been stated that where the words 
of an Act of Parliament are plain, the 
court will not take any alteration in 
them because injustice may otherwise 
be done. Reference has also been made 
therein to the following observations of 
Viscount Simon who delivered the judg- 
ment of Judicial Committee in 


Emperor v. Bénoari Lal Sarma, 72 Ind. 


App 57 = (AIR 1945 PC 48): 


“Again and again this Board has in- 
sisted that in construing enacted words 
we are not concerned with the policy 
involved or with the results, injuries or 
otherwise, which may follow from giv- 
ing effect to the language used.” 


22. It is difficult to say that if 
sub-rules (1) and (2) of Rule 163 are 
construed as being applicable only to 
saw mills etc., to be established after 


the Rules came into force, those sub- 
rules would be rendered nugatory ,or 
that absurd or strange consequences 


would follow; those sub-rules would still 
apply to saw mills etc., established after 
the Rules came into force, though the 
utility of those sub-rules.to prevent 
smuggling of timber may thereby be 
considerably diminished. There does not 
appear to be any compelling reason to 
depart from the literal or grammatical 
construction of those sub-rules. 


23. If the rule-making authority 
intended that the requirements of ob- 
taining licences and getting them renew- 
ed year by year, should apply to saw 
mills existing on the date of the com- 
ing into force of the Rules, it is rea- 
sonable to expect that the rule-making 
authority would have followed the well- 
‘known legislative pattern adopted where 
licensing provisions are made applicable 
to existing industries, trade or other 
activities, To illustrate the point we 
may refer to sub-section (1) of Section 
6 of the Rice Milling Industry (Re- 
gulation) Act, 1958, and sub-section (1) 
of Section 10 of the Industries (Deve- 
lopment and Regulation) Act, 1951. 


24, Sub-section (1) of Section 6 
of the Rice Milling Industry (Regula- 
tion) Act, 1958, reads: 


6. Grant of licences: (1) any owner 
of an existing rice mill or of a rice 
mill in respect of which a permit has 
been granted under Section 5 may make 
an application to the licensing officer for 
the grant of a licence for carrying on 
rice-milling operation in that rice mill.” 


25. Sub-section (1) of Section 10 
of the Industries (Development and Re- 
gulation): Act, 1951, reads: 

10 (1) The owner of every existing 
industrial undertaking, not being the 
Central Government, shall, within such 
period as the Central Government may, 
by notification in the Official Gazette, fix 


in this behalf with respect to industrial- 


undertakings generally or with respect 
to any class of them, register the under- 
taking in the prescribed manner. 


26. In the absence of any express 
provision in sub-rules (1) and (2) of Rule 
163 requiring existing saw mills etc, to 
apply for licences and to get them re- 
newed, it is reasonable to construe those 
sub-rules as not being applicable to 
existing saw mills, saw pits, and ‘other 
sawing contrivances, 

27, There is yet another reason 
why sub-rules (1) and (2) of Rule 163 
should be held as not applicable to 
existing saw mills etc, in sub-section (1) 
of Section 10 of the Industries (Develop- 
ment and Regulation) Act, a period as 
might be fixed by the Central Govern- 
ment, was allowed to industrial under- 
takings existing when that Act 
into force, for being registered under 
that Act. But neither sub-rule (1) nor 
sub-rule (2) of Rule 163 provides for 
any period, after the coming into force 
of the Rules, within which persons. run- 
ning existing saw mills, ete., can apply 
for licences. If sub-rules (1) and (2) of 
Rule 163 should be construed as being 
applicable to existing saw mills also, 
the following consequence will ensue: A 
person lawfully running a saw mill up- 
to 27-3-1969 (on which date the Rules 
came into force) could not have applied 
for a licence under Rule 163 and obtain- 
it. at the commencement of the 27th 
day of March 1969. His not having such 
licence Immediately after the midnight 
between the 26th and the 27th day of 
March 1969, would amount to contraven- 
tion of the provisions of Rule 163 and 
he would be liable for penalty under 
Rule 165 for such contravention. 

28. A construction which leads to 
such absurd and manifestly unjust re- 
sult, should be avoided unless the lang- 
uage of sub-rules (1) and (2) of Rule 
163 clearly and unambiguously compels 
such construction. 


29. For the reasons stated above, 
we hold that the cbligation to take a 
licence under sub-rules (1) and (2) of 
Rule 163, is not applicable to a saw 
mill, saw pit or other sawing contriv- 
ance existing on the date when the 
Rules came into force, 

30. Since all these petitioners had 
been running saw mills which had been 
established before the Rules came into 
force, there is no obligation on them to 


came. 


% 
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take licences under Rule 163.- Rule 164 


which imposes certain duties on liœn- 


cees, has also no application to th2m. 
Rule 165 which imposes certain penalcies 
for contravention of Rules 163 and 164, 
has also no application to them. In that 
view, it becomes unnecessary to conskler 
the reasonableness of restrictions im- 
` posed by the licence. It is also unne7zes- 
sary to go into the validity of clause (k) 
of sub-section (2) of Section 50 of the 
Act, of Rules 163 and 164 of the Rules 
and of Forms Nos. 43 and 44 appended 
fo the Rules. 

31. In the result, we quash notices 
or memos (Exhibit A) issued by the 
Forest Authorities to the petitioners in 
W. Ps. Nos, 6061 to 6066 of 1969; 359; 
872 to 882: 1149; 1241; 1316 to 1318; 1346 
to 1376; 2523 to 2527; and 4998 of 1'70; 
1112 to 1126 and 1128 to 1130 of 1971. 
We also issue a mandamus restraining 
the Forest Authorities from compelling 
the petitioners to apply for and to ob- 
tain licences under Rule 163 and from 
enforcing the provisions of Rule 164 in 
regard to the petitioners, so long as Eule 
163 stands as it now is. 


32. In the circumstances of the 
case, we direct the parties to bear taeir 


own costs, 
. Petition alowed. 
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M. SADANADASWAMY, J. 

Laxminarayana Udpa, Appellant v- 
Padmanabha Udpa and others, Respon- 
dents. 

Second Appeal No. 714 of 1965. D7- 
22-7-1971, against judgment and dezree 
of Civil J.; Udipi S. K., D/- 29-3-1365. 

(A) Hindu Law — Partition — Joint 
Hindu Family — Severance of statutes 
m» Proof, 


Mere act of a person mortgaging his 
one third share in favour of his two 
brothers does not by itself have the 
effect of a severance of status if ‘he 
has not expressed his intention of sever- 
ance in clear terms. AIR 1967 SC 1124 
and AIR 1969 SC 1076, Rel. on. 

(Para 5) 

` (B) Evidence Act (1872), Section 101 

=- Partition suit — Alienation by pkin- 

tiffs brother in his capacity as Manager 

i Burder of 
proof. 


Where in a suit for partition the 
alienee defendants pleaded that the ali- 
enations were binding on the plaintiff 
since they were effected by one of the 
brothers of plaintiff in his capacity as 
manager of joint family of himself: and 
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his brothers, the burden of proving that 
the alienor was the manager and acted 
in his capacity as such and effected such 
alienations, was on the defendants. 

o (Para 6) 
_ (C) Civil Procedure Code (1908), Sec- 
tion 100 — Concurrent finding of fact, 
if Paes on High Court in second ap- 
peal, 

When in a case the finding of both 
the lower courts that the alienations were 
for legal necessities was based on wrong 
inference that the ‘alienor was manager 
of the joint family consisting of him- 
self and his brothers and acted as such 
in effecting the said alienations and this — 
inference was arrived by non-considera- 
fion of materials on record. the finding 
of the lower courts even though concur- 
rent was not binding on High Court in 
second appeal AIR 1971 SC 2228, Dis- 
tinguished. (Para 7) 

(D) Transfer of Property Act (1882), 
Section 76 (a) -— Liabilities of mort- 
gagee in possession. 


. The act of the mortgagee in ex- 
changing certain items of the mortgaged 
properties and in respect of other items 
creating lease of permanent nature even 
beyond the duration of mortgage are 
not acts of prudent man within Section 
76 (a) and as such not binding on the 
mortgagor. The interest of lessees ter- 
minated on the redemption of mortgage. 

(Para 13) 


(E) Limitation Act (1908), Article 134 
=— Suit by mortgagor for redemption 
and for possession of mortgaged pro- ` 
perty which was afterwards transferred 
by mortgagee — Limitation — Burden 
of proof. (X-Ref:— Evidence Act (1872), 
Section 101). 

When in such a suit it was specifi- 
cally found that mortgagee effected the 
alienations in his capacity as mortgagee 
and not as manager of joint family con- 
sisting of mortgagor and mortgagee, . 
Article 134 applied to the facts of the 
case. The starting point of limitation 
under Article 134 was the date when 
the transfer became known to the plain- 
tiff. The burden of proving that the 
plaintiff had knowledge of the aliena- 
tions beyond twelve years prior to the 
date of suit was on the alienee defend- 
ants. In absence of such proof the 
suit must be held to be not barred by 


limitation. (Para 14) 
Cases Referred: Choronological Paras 
(1971) AIR 1971 SC 2228 (V 58). 


= Civil Appeal No. 300 of 1966 

D/- 5-2-1971, Pandurang Maha- 

dev Kavade v. Annaji Balwant 

Bokil » 
(1969) AIR 1969 SC 1076 (V 56). 

= 1969-3 SCR 245, Mudigowda 

Gowdappa Sankh v. Ramchan-~ 

dra Revgowda Sankh 5 
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(1969) AIR 1969 NSC 185 (V 56) 

= 1970 SCD 115, All India 

Film Corpn. Ltd. v. Raja Gyan 

Nath 12 
(1967) ATR 1967 SC 1124 (V 54) 

= 1967-1 SCR 93. ‘Girijanandini 

Devi v. Bijendra Narain Chou- 

dhary 4 
(1963) AIR 1963 Bom 42 (V 50) 

= 64 Bom LR 554, Kamalakar 

and Co. v. Gulam Shafi Imam- 

bhai Musalman LT 
(1962) AIR 1962 SC 83 (V 49) 

= 1962-2 SCR 558, Jaisri Sahu 

v. Rajdewan Dubey 7 
(1958) AIR 1958 SC 183 (V 45) 

= 1958 SCR 886, Asa Ram v. 

Mst. Ram Kali ` 10, 
(1956) AIR 1956 SC 305 (V 43) 

= 1956 SCR 1, Harihar Prasad 

Singh v. Deo Narain Prasad 9 
(1952) AIR 1952 SC 205 (V 39) 

= 1952 SCR 775. Mahabir Gope 


v. Harbans Narain Singh 8, 12 

Padubhidri Raghavendra Rao, for 
Appellant U. L. Narayana Rao. for 
Respondents. 


JUDGMENT: The appellant is the 
plaintiff and the respondents are defend- 
ants. The suit was filed for redemp- 
tion of a usufuctuary mortgage execut- 
ed by Raya Udpa for himself and on 
behalf of his minor sons on 28-7-1918 
under Ex. A-2. One Shankar Udpa had 
four sons, namely Venkatramana Udpa, 
Raya Udpa, Narayana Udpa and Subraya 
Udpa. Venkatramana Udpa died in 
about the year 1912 without leaving a 
widow or issues. At the- time of the 
usufructuary mortgage, the three bro- 
thers. namely, Raya Udpa, Narayana 
Udpa and Subraya Udpa, constituted the 
members of a coparcenary since their 
father had also been dead. Under Ex. 
A-2, Raya Udpa mortgaged his undivided 
one third share in all the properties 
allotted to the branch of Shankar UOdpa 
în favour of Narayana Udpa and Subraya 
Udpa. The plaintiff purchased the rights 
of equity of redemption from the son 
of the mortgagor, Raya Udpa, who is 
also named Shankar Udpa, under Ex. 
A-1 dated 30-8-1949. He. therefore 
brought the suit for redemption of the 
mortgage under Ex. A-2. 


Narayana Udpa and Subraya Udpa., 
the other two brothers were the mort- 
gagees of the one third undivided inter- 
est of Raya Udpa in turn usufructuari- 
ly mortgaged their two third undivid- 
ed interest in all the joint family pro- 
perties and also the mortgagees’ inter- 
est which they obtained under Ex. A-2, 
în favour of Anantha Aithala on the 
same day as Ex. A-2 under the us fruc- 
tuary mortgage deed Ex. B-1. Trere- 
fore, Subraya Udpa, the youngest bro- 
ther sold his one third interest in all 
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the properties to 'his brother Narayana 
Udpa on 9-1-1932 under a sale deed Ex. 
B-4. On the same day i. e. on 9-1-1932 
Narayana Udpa executed the usufruc~ 
tuary mortgage in favour of defendan 


No. 2, Govind Udpa. under Ex. B-12. 
This _ mortgage was of the two third 
mulki right of Narayana Udpa and 


Subraya Udpa and the mortgagees’ right 
unders Ex. A-2. Defendant No. 2 re 
deemed the properties under Ex. B-l as 
evidenced by Ex. P-3 (sic Ex. B-3) dated 
9-1-1932. Exs. B-12, B-3 and B-4 are 
of the same date. 


Thus, on 9-1-1932 defendant No. 2 
became the usufructuary mortgagee of 
the properties of all the three brothers, 
namely, Raya Udpa, Narayana Udpa and 
Subraya Udpa. Narayana Udpa again 
executed Ex. B-13 fresh charge in fas 
vour of Govind Udpa. the second de- 
fendant, for Rs. 300/-. The first de 
fendant purchased the right, title and 
interest of Narayana Udpa on 30-8-1949 ` 
under Ex. B-19. Thereafter. the first 
defendant fled O. S. No. 691 of 1950 on 
the file of the District Munsiff of 
Coondapur for redemption of the pro- 
perties from defendant No. 2. Defend- 
ants Nos. 2 te 5 in this suit are bro- 
thers and belonged to the same family, 
The second defendant had taken the 
mortgage acting as ejman of his fami- 
ly. O. S. No. 691 of 1960 (sic) was 
decreed. There was an appeal and the 
judgment of the appellate court is mark- 
ed as B-6, Defendant No. 1 took de. 
livery of all the properties so redeemed 
under the delivery receipt Ex. B-16. 
The second defendant filed a second ap- 
peal against Ex. B-6 relating to S. No, 
166/1 and 166/3 of Koteswar Village. 


The judgment of this court fn 
this appeal is marked as an exs 
hibit in the lower appellate court; the 
certified copy of which is marked as 
Ex, B-59. These two survey numbers 
were also included in the mortgage, In 


the meanwhile, Narayana Udpa and 
Anantha Aithala the mortgagees under 
Ex. B-1 effected some alienations. Under 


Ex. B-9 dated 28-11-1939, Narayana Udpa 
exchanged items Nos. 10, 11 and 22 of 
the plaint schedule properties and some 
other properties in favour of the second 
defendant and obtained two items of 
properties belonging to the second de= 
fendant which are not the subject-mat- 
ter of the suit. Under Ex. B-26 Nara- 
yana Udpa and Anantha Aithala toge- 
ther granted mulgeni lease in favour of 
the second defendant in respect of the 
plaint schedule items Nos. 13 and 26 on 
14-2-1940. Under Ex. B-25 Narayana 
Udpa and Anantha Aithala granted a 
mulgeni lease in favour of the predeces- 
sors-in-title of defendants Nos. 7 and 8 
in respect of the plaint schedule items 
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12 and 23 on 29-11-1929. Again, on 15- 
4-1930 under Ex. B-29, Narayana Udpa 
and Anantha Aithala granted a mulgeni 
lease in favour of defendant No. 6. 


__ The last alienation is Ex. B-54 deted 
‘0-9-1931 under which Narayana Udpa 
and Anantha Aithala granted a mulgeni 
lease in respect of the plaint schecule 
items: Nos. 29 and 30. Ex. B-25 was in 
favour of the predecessors-in-interest of 
defendants Nos. 7 and 8 and Ex. E-54 
was in favour of defendant No. 6. The 
plaintiff has filed the suit for redemp- 
tion and partition and possession of the 
one third interest of Raya Udpa and he 


has challenged the alienations as not . 
binding upon him. The trial court 
granted a decree for redemption and 


also for partition of one third share in 
the suit properties; -but it held chat 
these alienations are binding on the 
plaintiff. The plaintiff appealed and 
cross-objections were also filed on be- 
half of the defendants. The lower ap- 
pellate Court partly allowed the cross- 
objections and held that survey No. 166/ 
AC is also included in the mortgage. It 
also confirmed the finding of the -rial 
court that items Nos. 6, 10, 11, 13, 25, 
22, 26. 29 and 30 are also included In 
the mortgage. But for this modification 
the decree of the trial court was con- 
firmed. , 


2. The two main questions for 
decision in this appeal are whether the 
alienations are binding on the plaintiff 
and whether the suit is in time as 
against the alienees, since there is no 
appeal against the decree for redemp- 
tion and partition granted in favouc of 
the plaintiff. 


3. The alienations are under Exs, 
B-9, B-26, B-25, B-29. and B-54. Ex. 
B-9 is the deed of exchange dated 29- 
11-1929 entered into by Narayana Udpa. 
Ex. B-25 dated 29-11-1929 is the deed 
of Mulgeni lease executed by Narayana 
Udpa and Anantha Aithala. Ex. B-26 
fs dated 14-2-1936 (sic 1940). and is a 
mulgeni lease deed executed by Nara7ana 
Udpa and Anantha Aithala. Ex. 3-29 
fs dated 15-4-1930 and is a mulgeni lease 
deed executed by Narayana Udpa and 
Anantha Aithala. Ex. B-54 dated 10- 
9-1931 is also a mulgeni lease deed ex- 
ecuted by Narayana Udpa and Anantha 
Aithala. 


4. It Is contended on behal? of 
fhe appellant by Shri Raghavavendra 
Rao that by the execution of Ex, A-2 
for himself and on behalf of his minor 
sons, Raya Udpa effected a severance of 
status as between himself and his bro- 
thers Narayana Udpa and Subraya Udpa. 
In AIR 1967 SC 1124. Girijanandini Devi 
Y Bijendra Narain Choudhary it has 
been observed as follows:— 
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*(6) In a Hindu undivided family 
governed by the Mitakshara Law, no 
individual member of that family. while 
it remains undivided, can predicate that 
he has a certain definite share in the 
property of the family. The rights of 
the coparceners are defined when there 
is partition- Partition consists in defin- 
Ing the shares of the coparceners in the 
joint property, actual division of the 
property by metes and bounds is not 
necessary to constitute partition. Once 
the shares are defined. whether by 
agreement between the parties or other- 
wise, partition is complete. The parties 
may thereafter choose .to divide the 
property by metes and bounds, or may 
continue to live together and enjoy the 
property in common as before. If they 
live together, the mode of enjoyment 
alone remains joint, but not the tenure 
of the property. 


(7) Partition may ordinarily be eff- 
ected by institution of a suit, by sub- 
mitting, the dispute as to division of 
the properties to arbitrators, by a de- 
mand for a share in the properties. or 
by conduct which evidences an intention 
to sever the joint family: it may also 
be effected by agreement to divide the 
property. But in each case the con- 
duct must evidence unequivocally in- 
tention to sever the joint family sta- 
tus. Merely because one member of a 
family severs his relation, there is no 
presumption that there is severance be- 
tween the other members; the question 
whether there is severance between the 
other members is one of fact to be 
determined on a review of all the at- 
tendant circumstances.” 


5. In AIR 1969 SC 1076, Mudi- 
gowda Gowdappa Sankh v. Ramchandra 
Revgowda Sankh (dead by his legal re- 
presentatives & another) it has been held 
as follows: 


“It Is now well established that an 
agreement between all the coparceners 
is not essential to the disruption of the 
joint family status. but a definite and un- 
ambiguous indication of intention by one 
member to separate himself from the 
family and to enjoy his share in seves 
ralty will amount in law to a division 
of status. It is immaterial in such a 


- ease whether the other members assent 


or not. Once the decision is unequivo- 
cally expressed, and clearly intimated to 
his co-sharers, the right of the copar- 
cener to obtain and possess the share 
to which he admittedly is entitled, is 
unimpeachable. But in order to operate 
as a severance of ‘joint status, .it is 
necessary that the expression of inten- 
tion by the member separating himself 
from the joint family must be definite 
and unequivocal.” 
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In the instant case, it has to be 
seen whether under Ex. A-2 Raya Udpa 
expressed a definite and clear intention 


of separating himself in status. Ex. A-2 
is a usufructuary mortgage deed the 
consideration of which is Rs. 200/-. 


The recitals show that Raya Udpa mort- 
gaged his one third. interest in the 
entire joint family properties. Part 
of the consideration is his share . of 
the joint family debt. ‘There is a reci- 
tal to the effect that the mortgagees may 
have the patta of the lands changed to 
their names as mortgagees. It is in 
evidence that Raya Udpa as well as 
Narayana Udpa and Subraya Udpa left 
the village after the date of Ex. B-l. 
On the same day as Ex. A-2, Narayana 
Udpa and Subraya Udpa executed a usu- 
fructuary mortgage deed in favour of 
Anantha Aithala- In. that document the 
recitals show that they in turn mort- 
gaged their two third undivided share 
in the joint family properties as well 
as one third undivided share of Raya 
Udpa which they obtained as mortgagees 
under Ex. A-2. Hence, Narayana Udpa 


and Subraya Udpa did not at any rate > 
construe Ex. A-2 as effecting a sever-. 


ance in status between themselves: on 
the one hand and Raya Udpa on the 
other, l . 


Though Raya Udpa mortgaged _ his 
undivided one third share, that act of 
his by itself does not have the effect of 
a severance of status. It is necessary 
that Raya Udpa should have expressed 
his intention of severance in status in 
clear terms. There is no indication of 
such an intention in the terms of the 
document Ex. A-2. The son of Raya 
Udpa, Shankar Udpa, conveyed his in- 
terest in the joint family properties 
under the sale deed Ex. A-2 in favour 
of the plaintiff on 30-8-1949. The reci- 
tals in that document show that Raya 
Udpa had not separated himself from 


his brothers at the time of Ex, A-2 and . 
that the joint family properties eae 
sale ° 


ed undivided upto the date of 
effected by him. It is unlikely that Raya 
Udpa’s son would represent ‘to the 
plaintiff that there was no division of 
status or partition as between Rava 
Udpa and his brothers, if really Raya 


Udpa intended to separate himself in ` 


status from his brothers at the time he 
-executed Ex, A-2. In the subsequent 
document executed by Narayana Udpa 
as well as Subraya Udpa also there 
is no indication to show that there is a 
severance of status as between them and 
Raya. Udpa- These documents are of 
the years 1929 to 1932. Hence. it has 
to be held that there was no severance 
of status at the time of the execution 
of Ex. A-2, 
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6. Both the lower courts have 
held that Narayana Udpa has- acted as 
manager of the joint family of him- 
self and his brothers and that the’ ali- 
enations were for the benefit of the 
estate; they accordingly held that the 
alienations are binding on the plaintiff, 
Both the lower courts have relied upon 
Ex, B-30; they came to the conclusion: 
that Narayana Udpa was the manager 
of the. joint family of himself and hiş 
brothers during the time when the ali- 
enations were effected- Ex. B-30 is a 
deed of partition under which item No, 
29 of the plaint schedule survey No. 69- 
10 was divided between the branches of 


the five sons of Govind Udpa, the 
grand-father of Raya Udpa, Narayana 
Udpa_ and Subraya Udpa. The fourth 


‘son’s branch was represented by the only. 


son. The fifth son’s branch was res 
presented by defendant No. 2 the eld. 
est son. The third son’s branch was re- 
presented by his widow since there were 
no issues. The first son’s branch was 
represented by the youngest of the three 
sons, namely, Kodand Udpa. 


The second son’s branch 7% e. the 
branch of Raya Udpa and his brothers 
were represented by Narayana Udpa. 
Ex. B-30. is dated 27-11-1929. Since 
Narayana Udpa represented the branch 
of himself and his brothers, both the 
lower: courts came to the conclusion that 
on the date of Ex. B-30 Raya Udpa must 
have been dead and that Narayana Udpa 
must have been the manager of the 
joint family of himself and his brothers. 
But. as pointed by the appellant, 
Kodand Udpa who represented the 
branch of himself and his' two brother 
was not the eldest member of his 
branch; admittedly at least one elder bro- 
ther of his namely, the first defendant 
was alive on the date of Ex. B-30. Hence, 
merely because the second defendant 
was the elder brother and manager of 
the family of his branch. it cannot be 
inferred that the persons who’ repre- 
sented the other two branches were also 
managers of their respective branches. 
Admittedly, Kodand Udpa was not a 
manager of the joint family of himself 
and his brothers: being the youngest bro- 
ther on the date of Ex. B-30. 

The defendants pleaded that  thef - 
alienations are binding on the plaintiff 
since they were effected by Narayana 
Udpa in his capacity as manager of the 
joint family of himself and his bro- 
thers. Hence the burden of proving that/ 
Narayana Udpa was the Manager and 
acted in his capacity as such and effect- 
ed such alienations, was on the defend- 
ants. In the written statements filed 
by defendants Nos. 2 to 8. there is no 
mention of the date of death of Raya 
Udpa. The first defendant did not com- 
test the suit. Except the interested testi« 
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mony of D. W. 2, who is the fourth de- 
fendant in the case, who stated that 
Raya Udpa was dead by the time fre 
alienations were effected by- Narayana 
Udpa, there is no other evidence as to 
the date of death of Raya Udpa. Adm-t- 
tedly Narayana Udpa was younger to 
Raya Udpa. Hence. ther2 is no previ 
of the fact that Narayana Udpa was tae 
eldest member of his branch of tne 
family at the time when the alera- 
tions were effected. In the documerts 
under which the alienations were ef- 
fected, there. is nothing to show trat 
Narayana Udpa acted as manager of 
his branch of the family. 


There is no explanation as to wry 
Narayana Udpa has not been examined 
as a witness on behalf of the defendarts 
best person who 


since he was the 
would know whether he had acted as 
manager or not. Ex B-12 is a utu- 


fructuary mortgage deed dated 9-1-1€32 
executed by Narayana Udpa in favcur 
of defendant No. 2. The recitals in that 
document show that whet he mortgag- 
ed was two third muli right in the 
properties as well as the one third right 
of Raya Udpa as mortgegee under Lx. 
A-2. This is a clear indication that 
Narayana Udpa was acting in his capa- 
city as mortgagee under Ex. A-2 even 
in the year 1932, Thus, it is clear that 
it has not been established that Naza- 
yana Udpa was the manager'of nis 
branch on the dates of the alienatiens 
effected by him. These circumstances 
have not been considerec by the lower 
courts. The lower courts have drawn 
a wrong inference from the contents of 
Ex B-30. - Hence the finding of he 
lower courts that Narayana Udpa was 
the manager of his branch of the fami- 
ly at the time of the elienations, can- 
not be supported and has to be set 
aside, 


Ti Shri © L. Narayana Eao, 
learned counsel for the respondents, re- 
lied on the decisions of the Supreme 
Court in AIR 1962 SC €3. Jaisri Sahu 
v. Rai Dewan Dubey ard Civil Apreal 
No. 300 of 1966. Pandurang Mahaleo 
Kavade v. Annaji Balwant Bokil, D/- 
5-2-1971 (reported in AIF. 1971 SC 2228). 
It has been observed ir AIR 1962 SC 
83 that the finding of the lower courts 
that a transaction is supported by ne- 
cessities, is a finding of fact binding on 
the court in second appeal. But in “his 
case. the finding of both the lower 
courts that the alienations are for legal 
necessities is based on the assumption 
that Narayana Udpa was the maneger 
and acted as such in eff2cting the ‘said 
alienations. Since the änding of toth 
the lower courts that Narayana Udpa 
was the manager is based on a wrong 
inference drawn from tne contents of 
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Ex. B-30 and by non-consideration of 
other materials referred to above. the 
finding of the lower courts is not bind- 
ing in Second Appeal. 

In C. A. No. 300 of 1966 = (reporft- 
ed in AIR 1971 SC 2228) (copies of judg- 
ment supplied by the Supreme Courl 
Bar Association), it has been held ‘that 
though ‘an alienee from a karta of the 
joint family will have to establish that 
the transaction in his favour is for legal 
necessity and as such binding on the 
minor members of the family, in the 
absence of a plea that the transaction. is 
not binding on the minor members on 
the ground that the document has not 
been executed by the karta for legal 
necessity, it was unnecessary for the 
alienee to have adduced evidence on this 
aspect. The issue as to the binding na- 
ture was cast on the minor members of 
the family and they never asked for 
recasting the issues and they went to 
trial when there were no issues. The 
finding of the lower court as well as 
the High Court that the transaction is 
binding on the minor members was 
confirmed. But. in view of my finding} - 
that Narayana Udpa was not the mana- 
ger of the family on the date of the 
alienations, these decisions are of no 
help to the respondents. 

8. These transactions must there- 
fore be viewed in the light of the powers 
of Narayana Udpa as mortgagee under 
Ex. A-2. According to the recitals in 
Ex. A-2, the mortgagee is to be in pos- 
session of the properties and to enjoy 
them. No authority is given to the 
mortgagee to allow tenants on the lands. 
In AIR 1952 SC 205. Mahabir Gope v. 
Harbans Narain Singh it has been held 
as follows: ` 

“The general rule fs that a person 
cannot by transfer or otherwise confer 
a better title on another than he him- 
self has. A mortgagee cannot. there- 
fore. create an interest in the mortgag- 
ed property which will enure beyond 
the termination of his interest as mort- 
gagee. Further, the mortgagee. who 
takes possession of the mortgaged pro- 
perty must manage it as a person of 
ordinary prudence would manage it if 
it were his own; and he must not com- 
mit any act which is destructive or 
permanently injurious to the property; 


‘see Section 76 sub-clauses (a) and (e) of - 


the Transfer of Property Act. It fol- 
lows that he may grant leases not ex- 
tending beyond the period of the mort- 
gage; any leases granted by him must 
come to’ an end at redemption. A 
mortgagee cannot during the subsistence 
of the mortgage act in a manner detri- 
mental to the mortgagor’s interests such 
as by giving a lease which may enable 
the tenant to acquire permanent or oc- 
cupancy rights in the land, thereby de- 
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feating the mortgagor’s right to ‘khas’ 
possession: it would be an act which 
would fall within the provisions of Sec- 
tion 76 sub-clause (e) of the Transfer of 
Property Act.” 


9. In AIR 1956 SC 305, Harihar 
Prasad Singh v. Deonarain Prasad, it 
- was held that a person cannot confer 
on another any right higher than what 
he himself possesses, and therefore, a 
lease created by a usufructuary’ mort- 
gagee would normally terminate on the 
redemption of the mortgage. Section 
76 (a) enacts an exception to this rule. 
If the lease is one which could have 
been made by the owner in the course 
of prudent management. it would be 
binding on the mortgagors. notwith- 
standing that the mortgage has been 
redeemed Even in such a case, the 
operation of the lease cannot extend be- 
ee the period for which it was grant- 


10. In AIR 1958 SC 183. Asa Ram 
v. Mst. Ram Kali it has been held that 
an agricultural lease created by the 


- mortgagee would be binding on the 
mortgagor even though the mortgage 
has been redeemed, provided it is of 


such a character that a prudent owner 
of property would enter into it in the 
usual course of management, and that 
this being in the nature of an excep- 
tion, it is for the person who claims the 
benefit thereof. to strictly establish it. 
It has further been held that if there 
is a prohibition as to the creation of 
tenancies in the mortgage deed granted 
by the mortgagee. it would not be 
binding on the mortgagors, but that 
where there is no such prohibition, the 
only consequence is that the parties will 
be thrown back on their rights under 
the Transfer of Property Act, and the 
lessees must still establish that the lease 
is binding on the mortgagors under Sec- 
tion 76 (a) of that Act. It was further 
held that the creation of’ a lease in 
favour of the tenants who acquire occu- 
pancy rights will not be regarded as a 
prudent transaction. 


il. Following these decisions it 
has been held in AIR 1963 Bom 42, 
Kamalakar & Co. v. Gulam Shafi Imam- 
bhai Musalman as follows: 


wit 
mortgagee has got the right of mak- 
ing prudent management of a property 
that has come into his possession. 
That right must necessarily be conter- 
minous with his right to continue as a 
mortgagee and it must come to an end 
as soon as his right to continue in pos- 
. session ends. If during that period the 
mortgagee creates any leases as any 
other ordinary prudent person would 
do in respect of his own property, the 


is undoubtedly true that a 
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mortgagor cannot make any grievance 
whatsoever. From this, the further pro- 
position that if the original lease or 
grant was within the power of the mort- 
gagee, then it would continue even after 
the redemption and would bind the 
mortgagor does not necessarily follow. 
Much would depend upon the nature of 
the interest created by the mortgagee, 
In respect of leases the rights of the 
parties are governed by the special pro- 
visions in the Transfer of Property Act. 
Section 111 (c) provides that a lease of 
immoveable property determines when 
the interest of the lessor in the property 
terminates on, or his power to dispose 
of the Same extends only to, the hap- 
pening of any event by the happen- 
ing of such event. This Section in clear 
and unmistakable terms lays down that 
once the authority of the lessor to lease 
the property ends, the lease also neces- 
sarily terminates. This Section must ap- 
ply to all powers and authorities derived 
either from the Transfer of Property 
Act or from any other law. The mort- 
gagee’s rights cannot be any higher than 
that of any other lessor whose rights 
are limited in point.of time by the 
very nature of the relationship between 
the lessor and the owner. If once this 
position is reached, the court must hold 
that the mortgagor is entitled to get 
possession of the property unless there 
is some provision in law which creates 
an exception to this doctrine.” ` 


12. In 1970 S.C.D. 115 = {AIR 
1969 NSC 185) Al India Film Corpn 
Ltd. v. Raja Gyan Nath, it has been 
held as follows: l 


“A general proposition of law is 
that no person can confer on another a 
better title than he himself has. A 
mortgage is a transfer of an interest in 
specific immoveable property for the 
purpose of securing repayment of a 
loan. A mortgagee’s interest lasts only 
as long as the mortgage has not been 
paid off. Therefore on redemption of the 
mortgage the title of the mortgagee 
comes to an end A derivative title 
from him must ordinarily come to an 
end with the termination of the. mort- 
gagee’s title The mortgagee by creat- 
ing a tenancy becomes the lessor of the 
property but his interest as lessor is 
conterminous with his mortgagee inter- 
est. Section 111 {c} of the Transfer of 
Property Act provides that a lease of 
immoveable property determines ` where 
the interest of the lessor in the pro- 
perty terminates on, or his power to dis- 
pose of the same, extends only to the 
happening of any event by the happen- 
ing of such event. The duration of the 
mortgagee’s interest determines his posi- 
tion as the lessor. The relationship of 
lessor and lessee cannot subsist beyond 


+ 
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the mortgagee’s interest unless the re- 
lationship is agreed to by the mortgagor 
or the person succeeding to the mort- 
gagor’s interest may elect to do. Eut 
if he does not; the lessee cannot clam 
any rights beyond the term of his ori- 
ginal lessor’s interest. These proposi- 
tions are well understood and find sup- 
port in two rulings of this court in 
1952 SCR 775 = AIR 1952 SC 205 aad 
1958 SCR 886 = AIR 1958 SC 183. 


(9) To the above propositions there 
fs. however. one exception. That flows 
from Section 76 (a) which lays down 
liabilities of a mortgagee in possession. 
It is provided there that when during 
the continuance of the mortgage, the 
mortgagee takes possession of the mort- 
gaged property. he must manage the pro- 
perty as a person of ordinary pruder.ce 
would manage it if it were his own be- 
tween him and the tenants.” 


Dealing with the contention that the 
tenancy continued after the termination 
of the mortgage under the provisions of 


the East Punjab Urban Rent Restric-_ 
tion Act, 1949. it was held that the 
termination of the mortgagee interest 


terminated the relationship of landlord 
and tenant and it could not, in the ar- 
cumstances, be said to run with the lend 
and that the Act could not apply any 
further since there was no landlord end 
no tenant after the termination of -he 
mortgagee interest. 


13. The terms of Section 76 (a) 
of the Transfer of Property Act show 


that the mortgagee must manage che 
property as a person of ordinary pru- 
dence would manage if it were his 
own ‘during the continuance of he 
mortgage. The transaction under £x. 


B-9 by virtue of which Narayan Udpa 
exchanged certain items of mortgaged 
properties or certain other items of pro- 
perties cannot be said to be the act of 
a prudent manager. Hence. by the vni- 
lateral act of the mortgagee. the mort- 
gagor’s interest could not be extinguish- 
ed. Hence. the transaction under Ex. 
B-9 is not binding on the plaintiff. The 
other four transactions under Exs. B-25, 
B-26. B-29 and B-54 being in the nature 
of permanent leases which purported to 
create an interest in the lessees beyond 
the duration of the mortgage are elso 
not binding on the plaintiff and the 
interest of the lessees terminated on the 
redemption of the mortgage. Hence, 
the plaintiff is entitled to a decree de- 
claring that all these alienations are not 
binding on him 


14. The next question to be con- 
sidered fs the question of limitation. 
Both the lower courts have held that 
the suit as against the alienees is barred 
under Article 144 of the Indian Lim-ta- 
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tion Act, 1908 since they proceeded on 
the basis that the alienations were ef=- 
fected by Narayana Udpa as manager of 
the joint family of himself and his bro- 
thers. But, I have already held that 
Narayana Udpa acted in his capacity as 
mortgagee under Exhibit A-2. when he 
effected those alienations. Hence Arti- 
cle 134 of the Limitation Act applied to 
the facts of this case. The period of 
sixty years provided under Article 148' 
is cut down to the shorter period of 
twelve years under Article 134. The 
starting point of limitation under Arti- 
cle 134 is the date when the transfer 
becomes known to the plaintiff. Ac- 
cording to the plaintiff. he came to know 
of the alienations only just prior to the 
filing of the suit. 


The trial court held, after considere 
Ing the evidence of D. W. 2 who stated 
that Raya Udpa’s wife and children 
were staying with Narayana Wdpa and 
that they were maintained by him. that 
the evidence available is absolutely in» 
adequate to show that Raya Udpa dur- 
ing his lifetime, and his son. Shankara, ` 
subsequently. had any knowledge of 
the various alienations made by Nara- 
yan Udpa in respect of Rava Udpa’s 
share. The lower appellate court has 
not discussed this aspect of the case 
and has given no finding. It is con- 
tended on behalf of the respondents 
that on the basis of this evidence of 
D. W. 2, it must be inferred that the 
plaintiffs vendor Shankar Udpa had 
knowledge of the alienations made by 
Narayana Udpa. It is also urged that 
plaintiff is the resident of the same vil- 
lage where the mortgaged properties 
are situated. that buildings have come 
up and improvements have been made 
in the alienated lands and ‘that the 
plaintiff must be presumed to have had 
knowldge of the alienations. 


Since the period open to the mo 
gagee (mortgagor ?) to redeem the pro~ 
perty is cut down under Article 134 of 
the Limitation Act. the burden of prov- 
ing, that the plaintiff had knowledge 
of the alienations beyond twelve years 
prior to the date of the suit. is on the 
alienees the defendants. There is no 
such plea in the written statement of 
the contesting defendants. Except the 
evidence of D. W. 2 referred to already 
there is no other evidence to show thaf 
the plaintiff had knowledge of these 
alienations at any time beyond twelve 
years prior to the date of the filing of 





the suit. Hence, it must be held: that 
the plaintiff's suit is not barred by 
limitation. The finding of the lower 


courts that the suit is barred by time 
fs unsustainable and is set aside, 

15. In the result, the appeal ts 
allowed and the decree of the lowen’ 
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courts is modified. The decree of the 
lower courts relating to the binding 
nature of Exhibits B-9, B-25, B-29 and 
B-54 is set aside. There will be a de- 
cree declaring that the transactions 
under Exhibits -B-9, B-25. B-26, B-29 
and B-54 are not binding on the 
plaintiff. In other respects, the decree 
.of the lower- appellate court is con- 
firmed,- 


16. The respondents will pay the 
costs -of this appeal to the appellants. 


Appeal allowed. 
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A. NARAYANA PAI, C. J. AND M..S. 
NESARGI, J. 

B. C. K. Murthy and others, Peti- 
tioners v.. The State of Mysore and 
‘others, Respondents. 


Writ Petn. Nos. 5320 of 1969 and 


714 and 788 of 1967. D/- 31-8-1971.- 
Constitution . of India, Articles 14, 


' 16 — Equality of opportunity in matters - 


of public employment —- Reasonable 
classification —- There is nothing in- 
trinsically wrong or. unconstitutional in 
relating pay scales to educational quali- 
fications or in dividing Government ser- 
vants into categories on the basis of 
educational qualifications when educa- 
. tional qualification has a reasonable 
“nexus with the nature of service. AIR 
1968 SC 349, Relied on; W. P. 2212 of 
' 1966, D/- 4-2-1969 (Mys), Distinguished. 
(Paras 9, 10) 
Thus where the object of the scheme 
of extending the benefit of higher pay 
scales is itself to raise to calibre of tu- 
torial Staff which is proposed to be 
achieved by making available to persons 
with Higher educational qualifications 
pay scale higher than are normally ap- 
plied and lower educational qualifica- 
tions is not equated to or treated as an 
equivalent of the higher educational 
qualification, it cannot be said that the 
scheme was violative of Article 14 of 
the Constitution. (Paras 9.10,12, 13) 
Cases . Referred: Chronological Paras 
(1969) W. P. No. 2212 of 1966, D/- 
. 4-2-1969 (Mys). Channabasaviah . 
v. State of Mysore 11, t4 
0968) AIR 1968 SC 349 (V 55) = 
1968 Lab IC 360, State of 
Mysore v.. Narasing Rao 


K. Subba Rao (in W. P. No. 5320 
of 1969) and N. Santhosh Hegde (in 
other Petns.), for Petitioners; B. Rama- 
chandra Rao, Sr. Standing Counsel, - for 
Central Government, for Respondent 
No. 3 in W. P. No. 5320 of 1969; R. S 


Mahendra, High Court Govt. Pleader, 


LO/LO/¥993/71/YPP/RSK . 


B. C. K. Murthy v, State (Pai C. J) 


A. L R. 
for Respondents Nos. 1 and 2 in W. P. 


No. 5320 of 1969 and for Respondents in 
other petitions. 


NARAYANA PAI, C. J.:— All these 
three cases raise question about the en- 
titlement of the petitioners to special . 
scales of pay given to members of the 


tutorial staff of Technical Institutions on 


the recommendation of the All India 
Council of Technical Education. - These. 
higher scales intended for improving 
the calibre of teaching staff were | first 
paid. out of the funds placed at the dis- 
posal of the various State Governments 
by the Central Government.. The 
scheme was originally intended to last 
for a period of five years with the ex- 
pectation that thereafter the State Gov- 
ernment might continue them out of. 
State funds. It would appear that in 
this State though the initial period of 
five years has lapsed the State Govern- 
ment is continuing the benefit of the 
higher scales for those to whom they 
were extended when the scheme was 
first introduced. 


2- The. petitioner in W. P. 5320/ 
69 was at the time thé scheme -was ini- 


tiated working as Principal of the Gov- 


ernment Polytechnic at Bellary having ` 
been promoted thereto a few months 
previously from a Class II Post to which 
he had been recruited as a Diploma 
holder, 


3. The petitioner In W. P. 714 of 
1967 was at the relevant period a Lec- 
turer having been promoted from the 
category of Demonstrators to which he 
had been recruited as a Diploma hol- 
der. The petitioner in W. P. 788 of 1967 
was a lecturer in Science who held a 


. bachelor’s degree in Science. 


4. . According to the terms and 
conditions for the application `of these 
higher scales. a principal to secure the 
scale of Rs. 800-1250 had to be person 
who had at least a second class degree 
in Engineering with not less than eight 
years’ professional experience of which 
at least four years should be in the 
teaching field. For a Lecturer to get 
the higher scale of Rs. 350-850. it is 
necessary that he should have at least 
a second class degree in the appropriate 
branch of Engineering with at least 
two years’ professional experience, For 
a Lecturer in Science subjects it is 
necessary that he should possess a Mas- 
ter’s degree in the first division in 
Science. with at least two years’ teach- 
ing or ‘research experience. 


5. These petitioners have not 
been given the benefit of the higher 
scales because they do not possess the 
educational qualifications prescribed 
therefor. The petitioner in W., P. No. 
5320/69, as already stated, is only a Dik. 
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ploma holder. Likewise the petitioner 
in W. P. 714 of 1967. The petitioner 
în W.-P. 788 of 1967 has only a Bache- 
lor’s degree and not a Master's degree 
in Science. 


6- On the language of the pzes- 
cription there can be no doubt.. there- 
fore, that none of the petitioners was 
entitled to the benefit of the higher 
Scales. 


7. The petitioners however, con- 
fend that to extend the benefit of the 
scale to other persons in their respec- 
tive categories but deny the same to 
them on the ground of educational qua- 
lifications alone brings about a discr-mi- 
nation violative of Article 14 of the 
Constitution and that is the only oint 
for investigation common .to all- toese 

cases, 


8. To a great extent, 
cussion on first principles is rendered 
unnecessary by the declaration of the 
law made by the Supreme Court in the 
case of State of Mysore v. Narasing Rao, 
AIR 1968 SC 349. That was a cas2 in 
which different scales of pay were pres- 
cribed by the State Government of My- 
sore for tracers. who had passed the 
S. S. L. C. Examination and those who 
had not passed the said examination. 
The Supreme Court upheld the val-dity 
of the prescription of different scales 
to tracers on the ground of possession 
or non-possession of the  educatonal 
qualification of having passed the Se- 
condary School Leaving Certificate Exa- 
mination They point out that the pro- 
visions of Art. 14 or Art. 16 of the Zon- 
stitution do not exclude the laying cown 
of selective tests nor do they preclude the 
Government from laying down qualifi- 
cations for the posts in ‚question and 
conclude by stating that higher educa- 
tional qualifications are relevant comside- 
rations for fixing a higher pay scae. 


9. The statement of the _princi- 
ple. therefore, is that there is no hing 
intrinsically wrong or unconstitutional 
in relating pay scales to educational 
qualifications nor {fs there anything in- 
trinsically wrong in dividing Govern- 
ment servants into categories on the 
basis of educational qualifications pro- 
vided of course the educational qualifi- 
cation is shown to have a reasonable 
nexus with the nature of service. 


10. If that principle is applied 
to the present cases. it becomes clear 
that there is no foundation for the at- 
tack of any violation of Article 14 of 
the Constitution. The object of the 
scheme of extending the benefit of 
higher pay scales is itself to raise the 
calibre of tutorial staff which is pro- 
posed to be achieved by making avail- 
ble to persons with higher educa-ional 


” 


any dis- 
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qualifications pay scales higher than are 
normally applied. 
been 


11. Reliance has, however, 
placed on behalf of the petitioners on 
an unreported decision of this Court 
rendered on 4-2-1969 in W. P. No. 2212 of 
1966 (Mys), Channabasaviah v. State of 
Mysore. That case dealt with a cate- 
gory of craftsman to which recruitment 
was made from out of the persons hold- 
ing certificates issued by certain Cen- 
tral Government Institutions as well as 
from those holding diplomas issued by 
the Polytechnics of Mysore State. Upon 
representations made by Diploma hol- 
ders, the State Government extended 
the benefit of enhanced or higher pay 
scales to Diploma holders but not to 
Certificate holders. This- Court held 
that such a difference between persons 
recruited on the basis of same or equi- 
valent qualifications and on the same 
pay scale would amount to an infringe- 
ment of equality under Article 14 of. 
the Constitution. The ruling of the 
Supreme Court in the case of Naras- 
ing Rao mentioned above was referred 
to and was considered in the said judg- 
ment. It is pointed out that the prin- 
ciple of the Supreme Court case did 
not apply for the following reason: 


“It is seen. however, that the posi- 
ton on the facts was not in all res- 
pects the same as in this case. The ys 
pondent Narasinga Rao therein was 
Tracer allotted from: the Ex- Hyderabad 
State, where the possession of any ac- 
ademic qualification was not necessary. 
there were 
two grades of Tracers viz.. Non-S.S.L.Cs. 


on a lower pay scale and S.S.L.Cs. on a 


higher pay scale. After the States Re- 
organisation Act, the cadre of Tracers 
into which were absorbed Tracers: from 
the old States of Mysore, Hyderabad 
and Bombay was reorganised by the 
New Mysore State into two grades, one 
consisting of Matriculates or S.S.L.Cs. 
and the others of non-matriculates or 
non-S.5.L.Cs. with effect from Ist 
January 1957. There was not therefore 
in the said case, as in the present one 
a recruitment on the basis of several 
qualifications treated as equivalent and 
one single pay scale irrespective of 
qualifications; nor is there in the pre- 
sent case a re-organisation of the cadre 
into two grades as in the case of 
Tracers. 


12. Tt will be seen that fn the 
present case the promotional cadres 
which the petitioners respectively oc- 
cupy were fed partly by direct recruit- 
ment or partly by promotion. The pro- 
motees may be those who hold only 
Diplomas and not Degrees or only 
Bachelor’s Degree and not Master’s de- 
gree, But in every case in addition to 
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the Diploma or a lower De- 
gree, the promotee has to have a spe- 
cified period of experience in the lower 
cadre before he becomes eligible for 
promotion to the higher cadre. The 
clear effect of these provisions of the 
Cadre and Recruitment Rules is that 
a degree is not treated as equal to or 
equivalent of a Diploma; whereas a 
holder of a Degree becomes eligible for 
promotion or appointment by reason 
only of his holding that Degree. a Di- 
ploma holder does not become eligible 
for promotion unless he has specified 
number of years of experience. The 
prescription of experience as a neces- 
sary pre-requisite for acquisition of 
eligibility clearly points out that the 
lower educational qualification is not 
equated to or treated as an equivalent 
of the higher educational qualification. 


13. Hence, these are not cases 
where the petitioners could say that 
the cadres occupied by them were such 
that recruitment thereto was made out 
of person holding different educational 
qualifications treated as equivalent of 
one another. 

14. They cannot, therefore. in- 
voke the ruling of this court in the 
case of W. P. 2212 of 1966. D/- 4-2-1969 
(Mys) cited above. 

15. The writ 
missed. 


petitions are dis- 
Petitions dismissed. 
oo Sane’ semeanieiaiemnammmmmnaat A 


AIR 1972 MYSORE 90 (V 59 C 32) 
M. SADANANDASWAMY, J. 


K. Sreenivasa Rao and another, Peti- 
toners v. K. M. Narasimhiah and an- 
other, Respondents. 


Civil Revn. Petns. Nos. 472 and 
546 of 1971. D/- 18-8-1971. against order 
of lst Addl. Dist, J-. Bangalore. D/- 21-1- 
1971. 

(A) Mysore Rent Control Act (22 of 
1961), Section 21 (1) (i) — Surrender 
of possession of premises and consent 
for an order being passed under Cl. (i) 
— Jt is not surrender of tenancy. (X- 
Ref:— T. P. Act (1882), S. 111, Cl. (e)). 

(Para 3) 


Mere surrender of possession does 
oot amount to surrender of tenancy m 
absence of such intention. (Para 3) 


(B) Mysore Rent Control Act (22 of 
1961), Section 21 (1) (i) — Petition under 
— Order passed for demolition and re- 
construction after applying mind me 
requirements of law were satisfied © 
valid and enforceable. AIR 1970 SC 938 
and AIR 1970 SC 794 and (1970) 2 Mys 
LJ 108, Distinguished. (Para 10) 


L.0/LO/G190/71/BNP 


A.L R. 

Cases Referred: Chronological Paras 

(1970) AIR 1970 SC 794 (V 57) = 
1970 Ren CR 375, Ferozi Lal 
Jain v. Man Mal 

(1970) AIR 1970 SC 838 (V 57) = 
(1969) 2 SCJ 145, Smt, Kaushlva 
Devi v. K. L, Bansal 

(1970) (1970) 2 Mys LJ 108 


Ren CR 1000, Pulakurthy Hus- 
sain Sahib v. S. Gururaja Rao 
(1967) AIR 1967 SC 1853 (V 54) 
== 1967-3 SCR 343, Hiralal] v. 
Kasturbhaij 3 


(1964) AIR 1964 Mad 453 (V 51) 

1964-2 Mad LJ 239, M. Md. 
Sheriff v. Md. Thasim Sahib 4 
K. Nagaraja Rao and B. G. Sridha- © 
ran, for Petitioners in both petns: M. 
M. Jagirdar, for Respondent in both 
petns; K. A. Swamy, for Co-respon-- 

dent In C. R. P. No. 472 of 1971 


ORDER:— Civil Revision Petitfon 
No. 472/71 arises out of the case in H. 
R. C. 169/66 disposed of by the frst 
Munsiff. Bangalore. Civil Revision Peti- 
tion No. 546/71 arises out of the case 
in H. R. C. 172/66. These revision petie 
tions are filed under Section 50 of the 
Mysore Rent Control Act. 1961. In both 
the cases, the tenants are the petitioners. 
In C. R. P. 472/71, the petitioner was 
a tenant of shop No. 92. Balepet. Banga- 
lore City. In C. R. P. 546/71, the peti- 
tioner was a tenant of an office room 
which was part of the first floor of the 
building bearing Municipal No. 89. sit- 
uated in Balepet. Bangalore City. as 
described in the schedule to the peti- 
tion. The landlord was in occupation of 
a portion of the premises using the 
same for his residential purposes. The 
other portions of the building were lef. 


6,8: 


6.7.9 
1970 


— 
— 


6.9 


atenteman 
pama 


‘out to eight tenants including the pres 


sent petitioners, There were four shops 
in the ground floor and four rooms in 
the first floor. The landlord is the 
first respondent in C. R. P. 472/71 and 
the sole respondent in C. R. P. 546/7L 
The second respondent in C. R. P. 472} 
61 is in occupation of the shops No. 92 
in the newly constructed premises as a 
tenant under the landlord from 2i1-I- 
1971. The landlord filed eight peti- 
tions H. R. C Nos. 169 to 176 of 1966. 
All the tenants appear to have initially 
contested. On ‘7-12-1967, five of the 
tenants gave up the contest. Subsequ- 
ently on 25-7-1970 one more tenant also 
decided not to contest. Thereafter, it is 
only the petitioners in the above-said 
two revision petitions who contested the 
landlord’s petitions. The landlord filed 
the petitions under Section 21 (1) (i) of 
the Act alleging that the building: ts 
very old and that it needs urgent recon- 
struction after demolition. He also pros» 
duced the Heence issued by the Mun% 
cipal Corporation along with the sane 


1972 
fioned plan. After five of the tenants 
gave up the contest. the landlord <p- 


pears to have started demolition of -he 
portion of the building which was lm 
occupation of the tenants who gave up 
the contest. When matters stood thus, 
the two petitioners filed identical memos 
into court on 12-8-1970. The memos 
read as follows: 

“i. The building requires demolition 
and reconstruction and J consent to an 
order being passed in terms of Section 
91 clause (j) of the H. R. C Act. 

29 I have paid rent upto 
‘amounting to Rs. 70/- by cheque. _ 

3. I have also handed over the zey 
of my shop to the petitioner in the 
court today. 


4.1 pray for an order accordingty.” 

Along with the memo, it is admi-ted 
that the key of the premises was hand- 
ed over to the landlord in court. The 
order sheet of 12-8-1970 reads as follcws: 

"Petitioner by Shri M. R. J. Bes- 
pondent by Shri K. N. R. Shri M. R. 
J. reports receipt of cheque for Rs. "0/-. 
Shri K. N. R. files a memo. The res- 
pondent delivered the. key of the Dre- 
mises to the petitioner and the petiticner 
reports receipt of the key. Orders on 13- 
- 8-1970.” 

As a consequence of this, the mial 
Court passed a common order on 13-8- 
1970 allowing both the petitions in H. 
R. C. 169/66 and 172/66. It also direct- 
ed that the landlord shall start the work 
of demolition within one month from 
that date. Against this order. H. R. C- 
Appeals Nos. 146 and 147 of 1970 were 
filed in the court of the First Additional 
Civil Judge, Bangalore. The lower ap- 
pellate court held that the court has no 
‘furisdiction to pass an order on corsent 
of the parties under sub-clause (j) of 
Section 21 (1) of the Act- It also held 
that since the two tenements in the cccu- 
pation of the tenants had collapsed, the 
tenants gave the memo to the cour: on 
12-8-1970. and the tenants handed over 
the keys to the landlord on 12-8-1970 
and therefore the trial court had no 
furisdiction to pass the order under 5. 21 
(1) Gj) of the Act. It accordingly alow- 
ed the appeals and set aside the tom- 
mon order of the trial court. it is 
against this common order of the avpel- 
late court that the present two revision 
petitions have been filed by the two 
tenants 


2. According to the landlord the 
portions of the building which were in 
occupation of these two tenants had col- 
lapsed and were not in existence om 12- 
8-1970. According to the tenants, the 
said portions of the premises had not. 
collapsed. but were standing thougk not 
in a good condition. It is an adrritted 
fact that subsequent to the order ot the 


cate 
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trial court the building has been recon- 
structed. The appellate court disposed 
of the appeals on 21-1-1971. On the 
same day, the landlord put the second 
respondent in C. R. P. 472/71 in posses- 
sion of the new shop premises bearing 
No, 92. The said second respondent has 
been impleaded in this court. Accord- 
ing to the affidavit filed by the landlord 
he entered into. the lease agreement be- 
tween the second respondent and him- 
self since he had agreed to let out the 
said premises to second respondent in 
case he succeeded in the appellate court. 
The lease deed dated 21-1-1971 has also 
been produced. Since the second res- 
pondent has been puts in possession of 
part of the new building during the 
pendency of the proceedings, arising out 
of the landlord’s petition under Sec- 
tion 21 (1) (i), the lease in favour of 
the second respondent in C. R. P. 472/71 
is hit by lis pendens. Hence, the rights 
of second respondent are subject to the 
order that wili be passed in the vre- 
sent revision petition. 


3- It is not disputed that the 


"petitioners were statutory tenants on 12- 


8-1970. It has been held in AIR 1967 
SC 1853, Hiralal v. Kasturbhai that a 
statutory tenancy comes to an end only 
on the passing of an order of eviction 
under the Act or by the tenant giv- 
ing up the tenancy himself. The ques- 
tion for consideration, therefore. is that 
Since there was no order of eviction on 
12-8-1970 whether the petitioners sur- 
rendered their tenancy. The fact that 
they handed over the key of the premi- 
ses In court and it was accepted by the 
landlord in court is not disputed. The 
question is whether the handing over the 
key which in effect is handing over of 
possession by the tenant to the landlord, 
amounts to surrender of the tenancy. 
It is not in all cases where possession is 
handed over by the tenant to the land- 
lord that a surrender takes place. The 


‘intention of the tenant in handing over 


possession to the landlord must be to 
surrender his tenancy. There may be 
cases where possession of the leased pre- 
mises is handed over to the landlord 
on the understanding that the landlord 
may effect repairs to the premises leas- 
ed and restore possession to the tenant 
after such repairs. Hence, it is the 
intention with which the possession is 
handed over by the tenant to the land- 
lord that determines whether there is 
a surrender of the tenancy or not. It is 
contended on behalf of the landlord that 
though he had stated in his main peti- 
tion that he was agreeable to put the 
tenants back in possession in the newlv 
constructed premises and though he stat- 
ed in his own evidence that he would 
restore possession to the tenants after 


. 92 Mys. [Prs. 3-5] K. Sreenivasa Rao v. Narasimhiah (Sadanandaswamy J. 


reconstruction, he had filed the appli- 
cations I. A. Nos. V and indicating 
that he no longer stuck to the said 
undertaking to restore possession to the 
tenants. I. A. V was for deleting that 
portion of the petition which stated that 
he undertook to restore possession to 
the tenants after reconstruction, I. A. 
No. VI was for deleting certain portions 
of the statement in his evidence in which 
he had stated that he would restore pos- 
session to the tenants.. Both these I. As. 
had been rejected by the trial court on 
25-7-1970. It is contended that though 
the tenants’ memo stated that an order 
may be passed under sub-clause (i) of 
Section 21 (1), the landlord never agreed 
to receive the keys on condition that 
the tenants would be restored to posses~ 
sion after reconstruction- It is no doubt 
true that there is nothing in the order 
sheet of 12-8-1970 to show that the land- 
lord consented to the terms of the me- 
mos filed by the tenants. But the in- 
tention of the tenants in handing over 
possession of the keys in court is made 
clear by the terms of the memos filed 
by them. They have clearly stated that 
the building requires 
reconstruction and that they consent to 
the order being passed in terms of sub- 
clause (j) of Section 21 (1) of the M. 
R. C. Act, and that an order may be 
passed accordingly. Hence, the inten- 
tion of the tenants in handing over pos- 
session was with a view to enable the 
landlord to demolish and reconstruct the 
premises leased to them reserving their 
rights of re-entry under the Act which 
flow from an order under sub-clause (j) 
Hence, though the landlord was not a 
consenting party to the conditions laid 
down in the memos filed by the tenants, 
by the mere fact of surrender of pos- 
session. the tenants did not surrender 
their tenancies. The lower appellate 
court seems to have assumed that by 
the mere surrender of possession the 


tenants surrendered the tenancy as well. . 


4, The next contention urged on 
behalf of the landlord is that on 12-8-70, 
the portions of the building which were 
leased to the present petitioners had 
collapsed and reliance is placed on the 
decision in AIR 1964 Mad 453, Md. 
Sheriff v. Md. Thasim Sahib wherein it 
is held that a statutory tenancy comes 
to an end when the house ceases to 
exist either due to change of identity or 
destruction of the premises. It is con- 
tended on behalf of the petitioners that 
the building had not collapsed on that 
date. In the memos filed by the tenants 
on that day, it is stated that the build- 
ing requires demolition and reconstruc- 
tion thereby implying that the pre- 
mises in the occupation of the pre- 
sent petitioners had not collapsed 


demolition and’ 
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by that time. There is nothing 
in the order sheet to show that on 
12-8-1970 the landlord stated that the 
entire building had collapsed. If the 
entire building had really collapsed ið 
was open to the landlord to state be- 
fore the court that the building had col- 
lapsed and that he would not like to 
press the eviction petitions. The con- 
tention that the entire building had col- 
lapsed appears to have been urged for 
the first time in the appellate court. In 
the appeal memo filed in the lower ap- . 
pellate court on 6-11-1970. it is stated — 
that the tenants filed the memos as a 
result of the premises “having come ta 
grief on its own accord”, and was not 
actuated. by the desire on the part of 
the tenants to put the landlords in pos« 
session. of the premises for the purpo« 
ses of reconstruction. Even in this ap- 
peal memo, it is to be noticed that the 
landlord has not stated that the portions 
of the building leased to the present 
petitioners had collapsed by 12-8-1970. 
The expression used is “that the premi- 


.ses had come to grief on its own accord”. 


This supports the case of the petitioners 
that the premises: had not collapsed buf 
was only in a bad state of repairs, This 
îs also probable in view of the fact that 
the landlord admittedly had demolished 
portions of the same building which were 
formerly in the occupation of the other 
tenants who gave up their contest. Hence 
the lower court was wrong in assum 
ing that the portions of the building 
which was leased to the present peti-~ 
tioners had collapsed by the date the 
possession owas surrendered by the 
tenants-petitioners i, e- oh 12-8-1970. 


5. It is next contended on behalf 
of the landlord that the two  applica-~ 
tions I. As. 5 and 6 in H. R. C. No. 169 
of 1966 and the similar applications I. 
A. Nos. 4 and 5 in H. R. C. No. 172 of 
1966 were erroneously rejected by the 
trial court. The two applications relate 
one to the amendment of the petition 
filed by the landlord to delete the under- 
taking given by the landlord to restore 
possession to the tenants after reconstruc- 
tion, and the other to delete that part of 
the statement in the evidence of the land- 
lord wherein he had similarly under- 
taken to restore possession to the tenants 
after reconstruction. These applications 
were rejected by the trial court on 25- 
7-1970. With regard to these applica- 
tions the lower appellate court has ob- 
served that the landlord by an affidavit 
has withdrawn the offer to put the 
tenants back in possession. The refer- 
ence obviously is to the affidavit of the 
landlord filed in support of the above- 
said applications. It is contended on 
behalf of the landlord that if these ap- 
plications had been allowed by the trial 
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court, it would have naturally dismiss- 
ed the petitions of the landlord on the 
ground that there was no undertaking 
to restore possession to the tenents 
and that consequently there is no kona 
fide requirement made out under sub- 
clause (j); The landlord came to the 


court asking for relief under sub-cleuse 


(i) of Section 21 (i) of the Act. On 


the dates he filed these applications he~ 


wanted an order of the court for evic- 
tion of the tenants but he wantec to 
wriggle out of the undertaking that he 
had to restore possession to the tenents. 
He also wanted an order of the Court 
without an imposition of the condiLion 
that possession must be restored to the 
tenants after reconstruction. On the 
date the tenants surrendered possesion 
there was already an order of the court 
rejecting these applications. The tenants 
naturally presumed that the court ‘was 
entitled to act upon the undertaxing 
given in the main petition as well as 
in the evidence of the landlord. If is 
for that reason that they surrend=red 
the possession. If the landlord had >een 
allowed to withdraw the undertaking, it 
is unlikely that the tenants would jave 
voluntarily surrendered possession of the 
premises through court. The landlord is 
estopped from so contending. Since it 
has already been held that the premises 
had not collapsed on the date of sucren- 
der of possession by the tenants, the 
landlord must be deemed to have de- 
molished the premises and reconstruct- 
ed only in pursuance to the order of 
eviction passed by the trial court under 
sub-clause (j). Hence it is not open to 
the landlord now to say that the said 
applications were wrongly rejected. 
Since the demolition and reconstruction 
is in pursuance of the order of the trial 
Court under sub-clause (j). the conse- 
quences provided for under the Aci fol- 
low and the tenants are vested with 
the rights conferred on them under the 
Act, in particular, those under Sections 
26, 27 and 28. Hence, it is not open to 
the landlord now to urge that thos- ap- 
plications were wrongly rejected br the 
trial court, 


6. It Is next contended that the 
trial court had no jurisdiction to “pass 
an order of eviction under sub-clau:e (j) 
on the basis of the consent giver by 
the tenants as made out in the memos 
filed by them into court. Reliance was 
placed on the decisions in (1969) 2 SCJ 
145 = (AIR 1970 SC 838), in AIR 1970 
SC 794 and in (1970) 2 Mys LJ 108. 


ce In (1969) 2 SCJ 145 = (AIR 
1970 SC 838). Smt. Kaushalya Devi v. 
K. L. Bansal. the landlord had filed an 
eviction petition under Section 13 cf the 
Delhi and Ajmer Rent Control Act 


K. Sreenivasa Rao v. Narasinhiah (Sadanandaswamy J.) [Prs, 


- decree, 


5-8] Mys. 93 
(XXXVIII of 1952) alleging that the pre» 


mises were required bona fide for his 
own occupation as residence for him-~ 


self and other members of the family, 


and that he had no other -sui 
table accommodation to: meet his bona 
-fide residential requirements . that 


the defendant already owned a house in 
Delhi which was suitable for him; and 
that the defendant had defaulted in paye 
ment of rent. . The defendant-tenant de- 
nied these allegations in his written 
statement. Issues were framed. Sub- 
sequently the parties entered into a 
compromise and an application was fil- 
ed by both the parties setting out the 
terms of the compromise. One of the 
terms of the compromise provided for 
an order of eviction being passed in 
favour of the landlord against the tenant. 
The court in pursuance of the above. 
said application passed the following 
order: 


“In view of the statement of the 
parties’ counsel and the written compro- 
mise, a decree is passed in favour of 
the plaintiff against the defendant.” 


The decree was drawn up accord- 
ingly. The validity of the decree be- 
ing challenged. the High Court. on re- 
vision, held that the decree was a 
nullity as the order passed on the basis 
of the compromise did not indicate that 
any of the statutory grounds mentioned 
in Section 13 of the Act existed. Since 
the court had passed a decree in terms 
of the compromise without satisfying it- 
self that the ground for eviction existe 
ed it was held that the decree was a 
nullity. 

8. In AIR 1970 SC 794, Ferozi Lal 
Jain v. Man Mal, the landlord filed an 
eviction petition under Section 13 (1) of 
the Delhi and Aimer Rent Control Act 
(38 of 1952), on the ground that the 
tenant had sublet the premises. Dur- 
ing the pendency of the suit the land- 
lord and the tenant entered into a com- 
promise on the basis of which the com- 
promise decree was passed by the court, 
The compromise petition did not make 
any reference to the alleged sub-lease. 
The order of the court read as follows: 

“As per compromise, decree for 
ejectment and for Rs. 165/- with pro- 
portionate costs is passed in favour of 
the plaintiff and against the’ defendant. 
The parties shall be bound by the terms 
of compromise. The terms of the com- 
promise be incorporated in the decree- 
sheet. Orders pronounced. Ei the 
4th March, 1965.” 


The second respondent (the alleged 
sub-lessee) resisted the execution con- 
tending that he is not bound by the 
Thereafter there was a second 
compromise between the landlord and 
the second respondent (the  sub-lessee), 
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under the terms of which the second 
respondent was given some time to vacate 
the premises. The second respondent 
did not vacate and in a subsequent exe- 
cution he raised a plea that the decree 
having been passed in contravention of 
Section 13 of the Rent Control Act, it 
is a nullity and therefore, it is not exe- 
cutable. After referring to the terms of 
Section 13 of the said Act, the court 
bas observed as follows: 


“From this provision, it is clear that 
after the Rent Control Act came into 
force. a decree for recovery of posses- 
sion can be passed by any court only 
if that court is satisfied that one or more 
of the grounds mentioned in Section 13 
(l) are established. Without such a 
satisfaction, the court is Incompetent to 
pass a decree for possession. In other 
words. the jurisdiction of the court to 
pass a decree for recovery of possession 
of any premises depends upon its satis- 
faction that one or more of the grounds 
mentioned in Section 13 (1) have been 
proved. From the facts mentioned ear- 
lier, it is seen that at no stage, the 
court was called upon to apply its mind 
to the question whether the alleged sub- 
letting is true or not. Order made by 
it does not show that it was satisfied 
that the sub-letting complained of has 
taken place, nor is there any other 
material on record to show that it was 
so satisfied. It is clear from the record 
that the court had proceeded solely on 
the basis of the compromise arrived at 
between the parties. That being so 
there can be hardly any doubt that the 
court was not competent to pass the 
impugned decree. Hence the decree 
under execution must be held to be a 
oullty.” 


: 9. in (1970) 2 Mys LJ 108. Pula- 
kurthi Hussain Sahib v. S. Gururaja. Rao, 
an eviction petition was filed under Sec- 
tion 21 (1) (a) of the Mysore Rent Con- 
trol Act. 1961 by the landlord on the 
ground that the tenant had committed 
default in payment of rent. During the 
pendency of the proceedings, a joint 
memo of compromise was filed by - the 
parties. According to the memo, the evic- 
tion petition had to be allowed and the 
tenant had to be given three months 
time to vacate the premises, and the 
landlord agreed to waive arrears of 
rent. The court passed a decree in 
terms of the joint memo, During the 
execution proceedings the tenant con- 
tended that the decree passed against 
him was a nullity and that it cannot be 
executed. The decretal order passed by 
the court in that case reads as follows: 


“This petition coming on before me 
this day for final disposal upon perus- 
ing the petition and the material papers 
connected therewith and upon hearing 


the arguments of Shri A. Aswatha Rao 
Advocate for the petitioner and of Shri 
H. Mallikarjuna Goud. Advocate for the 
respondent and the same having stood 
over to this day for consideration the 
court allowed the petition. in terms of 
the joint memo and the joint memo is 
herewith attached. 


2. This court doth order and decree 
that three months’ time is given to the 
respondent to deliver the vacant posses- 
slon of the petition schedule mentioned 
premises to the petitioner. 


3. This court further ordered and 
decreed that each party do bear their 
costs.” 


It was observed that the decree 
passed in that case did not indicate that 
any of the statutory grounds for evic- 
tion mentioned in the Act existed. It 
was also observed that the tenant dis- 
puted that there were any arrears of 
rent and also alleged that even if there 
were arrears of rent the same had been 
waived by the landlord. The decree did 
not indicate that any arrears of rent 
were due from the tenant to justify an 


‘order being passed under sub-clause (a) 


of Section 21 of the Act It was fur- 
ther observed that even if there were 
any arrears of rent, as per sub-clause (2) 
(a) of the said section, no order of re- 
covery of possession of any premises 
could be made by the court. if the 
tenant makes payment of deposits of 
rent as required by sub-clause (2) (a) and 
that according to sub-section (2). the 
court is bound to grant one month’s 
time for the tenant to pay all arrears 
of rent, and that it is only after grant- 
ing such time, that the court is entitl- 
ed to pass an order of eviction. It was 
therefore held that the decree passed 
was opposed to the provisions of Sec- 
tion 21 of the Act. Following the deci- 
sion of the Supreme Court in (1969) 2 
SCJ 145 = (AIR 1970 SC 838) it was 
held that the decree is a nullity. 


16. In the present case. the evic- 
tion petition has been filed on the 
ground that the schedule premises are 
reasonably and bona fide required by 
the landlord for the immediate pur- 
pose of demolition and reconstruction. 
The ‘tenants filed objections repudiating 
the claim made by the landlord. The 
landlord examined.himself and had clos- 
ed his case. The tenant in H. R. C. No. 
172/66 had been examined; the tenant 
in H. R. C. No. 169/69 has not examin- 
ed himself, but the two cases had been 
clubbed together. It is at that stage 
that a memo was filed in each of these 
cases on 12-8-1970. In these memos, 
the terms of which have already been 
set out above, the tenants stated that, 
the schedule building requires demolition 
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and reconstruction and that they content 
to an order being passed in terms of 
Section 21 (1) (i) of the Act. Both the 
tenants handed over the key of the 
premises to the landlord, in court. Ater 
setting out these circumstances the com- 
mon order passed in the said two cases 
are in these words: 


“The petitioner has given evidence 
that the schedule building is in a cila- 
pidated condition and that he want: to 
demolish the same and put up a new 
construction. The respondents Shri K. 
Rama Krishnaiah and Shri K. Srinivasa 
Rao have now admitted that the sehe- 
dule building requires demolition and 
reconstruction and they have also 2on- 
sented for an order being passed uxder 
Section 21 (1) (j). of the Mysore Eent 
Control Act, 1961. In view of the əvi- 
dence given by the petitioner anc in 
view of the admissions made by the 
respondent Shri K. Ramakrishnaiah and 
the respondent Shri K- Srinivasa Zao, 
it is very clear that the petitioner rea- 


sonably and bona fide requires the 
schedule premises for the immeciate 
purpose of demolition and reconstruc- 


tion. It is therefore seen that the peti- 
tioner is entitled to an order of eviction 
against these two respondents on the 
ground mentioned in Section 21 (1 (i) 
of the Mysore Rent Control Act, 1961. 
As already stated both these responcents 
have handed over the keys of the pre- 
mises which are in their occupation res- 
pectively to the petitioner on 12-8-1970 
itself. 


In the result, the petitions file1 in 
H. R. C. 169/66 and H. R. C. 172/6€ are 
both allowed. The petitioner shall start 
the work of demolition within one month 
from this date. It is needless to say 
that the two respondents have cheir 
right which are given to them under 
Sections 26, 27 and 28 of the Mrsore 
Rent Control Act, 1961. 


In these circumstances of the zase, 
T direct each party to bear his own 
costs. 


Dictated to stenographer. transcrib- 
ed by him. revised, corrected and then 
pronounced by me in open court this 
3th day of August 1970.” 


From the terms of the abovesaid 
order of the trial Court. it is clear that 
the court applied its mind to the res- 
pective contentions of the parties. con- 
sidered the evidence of the petitioner in 
respect of his plea that the schedule 
building is in a dilapidated concition 
and that he wanted to demolish the same 
and put up a new construction. E is 
also considered the admissions mad=2 by 
the tenants as set out in the memos. fil- 


af by them and came to the conclusion ` 


t in view of the evidence givea by 
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the petitioner and the admissions made 
by the tenants the petitioner had _prov~ 
ed that the schedule premises were re- 
quired by him reasonably and bona fide 
for the immediate purpose of demolition 
and reconstruction. The court. there- 
fore, held that the landlord is entitled 
to an order of eviction under Section 21 
(i) G). It is in pursuance of that find- 
ing that an order of eviction was pass- 
ed by the court under -sub-clause (jj. 
In the above-said cases, relied on by 
the respondent the decree was held to 
be a nullity ‘since the court had nof 
applied its mind to the question whe 
ther the requirements of the law which 
would enable the landlord to obtain an 
order of eviction had been satisfied and 
also because the court had not given a 
finding that such requirements had been 
established before passing an order of 
eviction. In all these cases. the court 
had merely ordered that a decree may 
be drawn up in terms of the compromise 
as if the proceedings were under Order 
23, Rule 23 of the Code of Civil Pro- 
cedure. But in this case, first there is 
no compromise petition filed by both 
the parties. It is only the tenants who 
filed memos admitting that the prerii- 
ses required demolition and reconstruc- 
tion. In fact, the contention on behalf 


‘of the landlord both jin the lower ap- 


pellate court and in this court is that 
he was not a party to any compromise, 
and that the filing of the memos by- the 
tenants were only unilateral acts to 
which the landlord was not a party, 
His contention is that whatever is stat- 
ed in the memos filed by the tenants 
is not binding on him since he never 
consented to the said terms. Consequ- 
ently, the court applied its mind to the 
contest between the parties and has 
treated the memos filed by the tenants 
as admissions on their part that the 
schedule premises requires demolition 
and reconstruction. The court was en- 
titled to treat the statement in the 
memos filed by the tenants as admissions 
which support the allegations made by 
the landlord in his eviction petition. The 
court has also given a finding that the 
landlord has established his case for the 
passing of an order of eviction under 
sub-clause (i). Under these circumstan- 
ces, the principle laid down in the above 


_three cases does not apply to the facts 


of this case. The decree of the trial 
court is therefore valid and enforceable. 


11. Since a valid order has been 
passed under sub-clause {j) of Section 
21 (1) of the Act. the rights and liabi- 
lities of the landlord and the tenants 
are governed by the ‘provisions of Secs 
tions 26. 27 and 28 of the Act. Since 
the building has admittedly been re- 
constructed, the relevant provisions thaf 
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apply are those contained is Sections 27 
and 28. It is stated on behalf of the 
tenants that the tenant in C. R. P. 472/ 
71 issued a notice under Section 27 on 
11-12-1970 and the tenant in C. R. P. 
546/71 issued a similar notice on 12-1- 
1971. The landlord was also said to 
have issued replies stating that the mat- 
ter is sub judice since appeals had been 
filed against the order of the. trial court. 
Since the demolition and reconstruction 
fs in pursuance of the order of eviction 
passed in sub-clause (j) there cannot be 
any doubt that the landlord is Hable to 
place the tenants in vacant possession of 
the reconstructed building as provided 
fin the Act. Since the lease in favour of 
the second respondent in C. R. P. 472/ 
71 came into existence and the second 
respondent occupied the: new building 
during the pendency of the proceedings 
arising out the landlord's eviction 
petition under Section 21 (1) sub-clause 
(i), the rights of the second respondent 
are subject to the rights of the origi- 
nal tenants conferred on them under 
Sections 27 and 28 of the Act. 


12. With the above-said observa- 
fions. these revision petitions are allow- 
ed. The order of the lower appellate 
court is set aside. and that of the trial 
court is confirmed. The 
shall pay the costs of the petitioner in 
each of the cases. 

| Petitions allowed. 
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Abdul Rab Shah Khadri. Petitioner 
v. The Court of the District Judge, 
Mandya-and others, Respondents. 


Writ Petn, No. 3709 of 1970, D/- 17- 
§-1971. 

Wakf Act (1954), Section 27 — De- 
cision if property is Wagf Property — 
Issue of registration certificate register- 
ing certain property as Wakf Property 
by Board of Wakfs — Board being in 
the know that property was in posses- 
sion of a person who had lodged his 
claim thereto — Enquiry under Section 
27 (1) as to whether the property was 
Wakf Property not held — Board send- 


ing requisition to Deputy Commissioner . 


to take action under Section 36-B — 
Deputy Commissioner passing order 
under Section 36-B (2) requiring that 


person to deliver possession within spe- 
ecified time — Held registration was im- 
proper and the action of Board in send- 
ing requisition was wholly without juris- 
diction — Consequently order of Deputy 
Commissioner was also without juris- 
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respondent. 


A.I. Re 
diction- (X-Ref:— Section 26). (X-Ref: -. 
Section 36-B). (Paras 5, 6) 


H. J. Sundar Kumar, for Petitioner; 
S. G. Doddakala. Gowda, High Court 
Govt. Pleader (for No. 2) and K. S. 
Savanur (for No. 3), for Respondents. 


VENKATARAMIAH, J.:— The Peti- 
tioner in the above Writ Petition is a. 
person in possession of an extent of 2- 
acres and 31 guntas of land in Survey No. 
226 of Bommuragrahara Village. Sri- 
rangapatna Taluk. He has filed the 
above petition for quashing the Order 
dated 24-11-1969 in No. DVS II PR 31/ 
69-70 on the file of the Deputy Commis- 
sioner,’ Mandya District (Exhibit ‘C’) 
and the Order dated 10-2-1970 in Misc. 
(Wakf Act) Appeal No. 272 of 1969 on 
the file of the District Judge, Mandya 
(Exhibit ‘E’). He has also sought for - 
the issue of a direction to the Mysore 
State Board of Wakfs, respondent 3 
herein, to delete the land referred. to 
above from its Register of Wakfs. 


2. The facts leading to the above 
Writ Petition are as follows: On an ap- 
plication made under S. 25 of the Wakf 
Act, 1954 (Central Act 29 of 1954) (here- 
inafter referred to as the Act) by one 
Ibrahim Khan bin Yusuf Khan. Mutha- 
valli of Peer Alla Shah Wali Makan, 
the Mysore State Board of Wakfs (here- 
inafter referred to as the Board) issued 
a certificate of registration under Sec- 
tion 27 of the Act bearing No. MWB 
Regn. 90/69-70 dated . 16/22-10-1969 regis- 
tering an extent of 2 acres and 31 
guntas of land in Survey No. 226 of the 
Bommuragrahara which was in the 
possession of the petitioner. as a Wakf 
Property. Thereafter the said certificate 
of registration was forwarded to the 
Deputy Commissioner, Mandya. within 
whose jurisdiction the land in question 
was situated for taking action under Sec- 
tion 36-B of the Act. On receipt of the 
said certificate of registration. the 
Deputy Commissioner passed an order 
bearing No. DVS IJ PR 31/69-70 dated 
24-11-1969 calling upon the petitioner to 
deliver the above property to the Board 
within a period of thirty days from the 
date of service of the said order on him, 
failing which action would be taken 
against him under sub-section (5) of 
Section 36-B of the Act. Aggrieved by 
the said order of the Deputy Commis- 
sioner. the petitioner preferred an ap 
peal in Mise. (Wakf Act) Appeal No. 
272 of 1969 before the District Judge. | 
Mandya, under sub-section (4) of Section 
36-B of the Act. That appeal was dis- 
missed by the District Judge by his 
order dated 10-2-1970. Aggrieved by 
the orders of the learned District Judge, 
the Deputy Commissioner and the Board, 
referred to above, the petitioner has 
filed this writ petition. 


1972 


3. Sbri Venkatachalaiah, the learn- 
ed counsel for the petitioner, contend- 
ed that the impugned orders were all 
without jurisdiction and were liable to 
be set aside. It was urged on behalf 
of the petitioner that even before fhe 
Board issued the certificate of registza- 
tion under Section 27 of the Act, fhe 
petitioner has intimated the Board that 
he' was in possession of the property in 
his own right, and, therefore, the same 
could not be registered as Wakf Pro- 
perty- It was also stated that the peti- 
tioner had to the knowledge of the 
Board, denied the fact that the property 
in question was Wakf property. Sari 
Venkatachalaiah further contended that 
. without fcllowing the procedure  pr2s- 
cribed by law, the Board straightway 
proceeded to issue a certificate of regis- 
tration in respect of the property in 
question and called upon the Depaty 
Commissioner to take action under S2c- 
tion 36-B of the Act. It was furtker 
urged that Section 36-B of the Act it- 
self was inapplicable to the facts of ~he 
case since no action in violation of S=c- 
tion 36-A of the Act had been taken 
by anybody. Under those circumstan- 
ces, the action of the Deputy Commis- 
sioner under Section 36-B of the act 
was without jurisdiction. If that be so, 
the order passed by the District Judge 
in appeal also should fall to the ground. 


4. It may be necessary at this 
Stage to refer to the relevant provisions 
Of the Act: 

Section 25: 

“29. Registration— (1) Every Wakf 
whether created before or after the ccm- 
mencement of this Act shall be regis- 
tered at the office of the Board. 


(2) Application for registration skall 
be made by the muthawalli: 


_ Provided that such applications may 
be made by the wakf or his desc2n- 
dants or a beneficiary of the wakf or 
any Muslim belonging to the sect to 
which the wakf belongs. 


(sub-sections (3) to (8) are not nec2s- 
sary for the purposes of this case) 
Section 27: 


“27. Decision if a property is wakf 
property— (1). The Board may itself 
collect information regarding ‘any pro- 
perty which it has reason to believe to 
be wakf property and if any quest:on 
arises whether a particular property is 
wakf. property or not or whether a wakf 
Is a sunni wakf or a shia wakf, it may, 
after making such inquiry as it may 
deem fit. decide the question. 

(2). The decision of the Board on eny 
question under sub-section (1) shall. un- 
less revoked or modified by a civil court 
of competent jurisdiction, be final. 
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Sections 36-A and 36-B: 

“36-A. Transfer of immovable pro- 
perty of wakfs—— Notwithstanding any- 
thing contained in the wakf deed, no 
transfer of any immovable property of 
a wakf by way of— 

(i) sale, gift, mortgage or exchange; 
or 

Gi) lease for a period exceeding 
three years in the case of agricultural 
land, or for a period exceeding one year 
in the case of non-agricultural land or 
building, shall be valid without the pre- 
vious sanction of the Board. 

*36-B. Recovery of Wakf Property 
iy iia in contravention of Section 
6-A.— 

(1) If the Board is satisfied, after 
making an inquiry in such manner as 
may be prescribed, that any immovable 
property of a wakf entered as such in 
the register of wakfs maintained under 
Section 26, has been transferred with- 
out the previous sanction of the Board 
in contravention of the provisions of 
Section 36-A, it may send a requisition 
to the Collector within whose jurisdic- 
tion the property is situate to obtain and 
deliver possession of the property to it. 

(2) On receipt of a requisition under 
sub-section (1), the Collector shall pass 
an order directing the person in posses- 
sion of the property to deliver the pro- 
perty to the Board within a period of 
thirty days from the date of the ser- 
vice of the order. 

(3) Every order jad under sub- 
section (2) shall be served—(a) by giv- 
ing or tendering the order or by sending 
it by post to the person for whom it is 
intended; or (b) if such person cannot 
be found, by affixing the order on some 
conspicuous part of his last known place 
or abode or business, or by giving- or 
tendering the order to some adult male 
member or servant of his family or by 
causing it to be affixed on some con- 
spicuous part of the property to which 
it relates:-— 

Provided that where the person on 
whom the order is to be served is a 
minor, service upon his guardian or upon 
any adult male member or servant of 
his family shall be deemed to be service 
upon the minor. 

(4) Any person aggrieved by the 
order of. the Collector under sub-sec- 
tion (2) may, within a period of thrity 
days from the date of the service of the 
order, prefer an appeal to the district 
court within whose jurisdiction the pro- 
perty is situate and the decision of the 
district court on such appeal shall be 
final. 

Explanation: In this sub-section 
“District Court” means, in any area for 
which there is a city ‘civil court, that 
court, and, in any other area, the prin- 
cipal civil court of original jurisdiction. 
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(5) Where an order passed under sub- 
section (2) has not been complied with 
and the time for appealing against such 
order has expired without an appeal 
having been preferred or the appeal. if 
any, preferred within that time has been 
dismissed, the Collector shall obtain pos- 
session of the property in respect of 
which the order has been made, using 
such force, if any, as may be necessary 
for the purpose and deliver it to the 
Board. 


(6) In exercising functions under this 
section, the Collector shall be guided by 
such rules as may be made in this behalf 
by the State Government.” 


5. In the case on hand, the ap- 
{plication under Section 25 of the Act was 
(received sometime prior to 22-10-1969 on 
which date the certificate of registration 
was issued under Section 27 of the Act, 
and it is not disputed that the Board 
knew that the petitioner was in posses- 
sion of the land in question and had as- 
serted his own title to it. When once 
the Board came to know that the pro- 
lperty in question was in possession of 
the petitioner and he had lodged his claim 
thereto, the Board should have held an 
enquiry in to the question whether the 
property was wakf property or not as 
required by Section 27 (1) of the Act. 
Such enquiry necessarily involved the 
issue of notice to the petitioner to sub- 
stantiate his claim. Admittedly no such 
enquiry was held and no notice was issued 
to the petitioner to establish his claim 
before taking a decision under sub-sec- 
tion (1) of S. 27 of the Act. It is to be 
further seen that the Board Committed 
a further mistake in sending a requisi- 
tion to the Deputy Commissioner for 
taking action under Section 36-B of the 
Act. The Board can send such a requisi- 
tion only when it is satisfied after mak- 
ing an enquiry, in the prescribed manner, 
that any immovable property of a wakf 
entered as such in the register of walkfs 
under Section 27 of the Act, had been 
transferred without the previous sanction 
of the Board in contravention of the pro- 
visions of Sec. 36-A of the Act. As al- 
ready observed, the registration of the 
property in question under Section 26 
of the Act pursuant to the issue of cer- 
tificate issued under Section 27 of the 
Act itself was not in order. Even if the 
property was considered as wakf pro- 
perty, action under Section 36-B could 
be taken only when the Board was satis- 
fied that there had been contravention of 
the provisions of Section 36-A, which 
prohibited the transfer of any immovable 
property of a wakf by way of sale, gift, 
mortgage or exchange or lease for the 
periods specified in that section without 
the previous sanction of the Board. In 
this case, we do not have any material 
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to come to the conclusion that Sec. 36-A 
of the Act had been contravened at all. 
Hence, the action of the Board in send- 
ing the requisition to the Deputy Com- 
missioner under sub-section (1) of S. 36-B 
of the Act was wholly without jurisdic- 
tion. It, therefore, follows that the action 
of the Deputy Commissioner in passing 
an order under sub-section (2) of S. 36-B 
of the Act calling upon the petitioner to 
deliver possession of the property to the 
Board within a specified period was also 
one without jurisdiction. The learned 
District Judge who heard the appeal pre- 
ferred by the petitioner under sub-sec- 
tion (4) of S. 36-B of the Act, did not 
examine the question in the light of the 
provisions referred to above. He pro- 
ceeded to dispose of the case on the basis 
that on the issue of a certificate of re- 
gistration by the Board, the matter was 
beyond question, and therefore. the 
actions taken by the Board under sub- 
section (1) of S. 36-B of the Act and by 
the Deputy Commissioner under sub-see- 
tion (2) of S. 36-B of the Act, were im 
order. We are, therefore. of the opinion 
that the order of the District Judge, 
which is impugned in this petition is 
again an erroneous one. 


6. In the result (1) the registration 
of an extent of 2 acres and 31 guntas of 
land in Survey No. 226 of Bommuragra- 
hara village which is in possession of the 
petitioner as a wakf property in the Re- 
gister of. Wakfs maintained by the Board; 
(2) the certificate of registration issued 
by the Board under Section 27 of the 
Act; (3) the order of the Deputy Com- 
missioner Mandya, dated 24-11-1969 made 
under sub-section (2) of Section 36-B of 
the Act; and (4) the order dated 10-2-1970 
of the District Judge, Mandya, in Mise. 
(Wakf Act) Appeal No. 272 of 1969. are 
all quashed. We, however. make it clear 
that it is open to the Board to take such 
action as may be permissible in law 
against the petitioner in respect of the 
property in question. 


T In the result, the writ petition 
is allowed, but without any order as te 
costs, 

Petition allowed, 
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= (A) Mysore (Abolition of Cash 
Grants) Act (15 of 1967), S. 4 — Aboli- 
tion of certain grants and payment of 
compensation therefor — The cash grants 
called the “Rusum Deshpandyagiri” re- 
ceived by the petitioners from the former 
State of Hyderabad were non-alienaLle, 
non-heritable and non-justiciable and 
could be resumed: at the will and pleasure 
of the sovereign. (1963) 2 Mys LJ 164 
(FB), Followed. (Para 31) 


The power to revoke such grant 
could not be regarded as arbitrary or 
absolute power. The advent of Consticu- 
tion only protected the rights but did not 
transform these grants which were <e- 
vocable into absolute and irrevocable 
grants. (Para 31) 
= (B) Mysore (Abolition of Cash 
Grants) Act (15 of 1967), S. 4 — Abali- 
tion of Cash grants — The cash grants 
called the “Rusum Deshpandyagiri” which 
were resumable by the sovereign at his 
sweet will did not cease to be such by 
virtue of S. 7 of the Hyderabad Atiyat 
Enquiries Act — (X-Ref:— Hyderabad 
Atiyat Enquiries Act (10 of 1952), Sec- 
tions 3, 7). AIR 1955 Hyd 44, Dissented 
from. (Para 38) 

Section 3 of the Atiyat Act merely 
provides for continuance of grants and 
do not alter the character of the grants. 
Section 7 of that Act only provides that 
succession to Atiyat grants would be re- 
gulated by the personal law applicable to 
the last holder. Thus this section has not 
the. effect of transforming a non-heriteble 
grant into a heritable grant. (Para 37) 


(C) Constitution of India, Art. 226 — 
New plea — Ordinarily a petitioner can- 
not be permitted to. raise in his reply 
affidavit a new ground not taken in the 
petition or in the affidavit — (Case law 
discussed). (Para 51) 


But where both the parties have pro- 
ceeded with some degree of informality 
the petitioner could be allowed to raise 
a plea though the proper course for the 
petitioners. was to ask for amendmen: of 
their original affidavits. (Para 51) 

Thus the new plea that fresh Munt- 
skhab were issued in their favour alter 
the advent of the Constitution held shculd 
be allowed to be raised. (Para 51) 

(D) Mysore: (Abolition of Cash 
Grants) Act (15 of 1967), S. 4 — Atoli- 
tion of Cash grants — The cash grants 
“Rusum Deshpandyagiri” were terminable 
at the will and pleasure of the sovereign 
—- The use of the words “permanent”, 
“perpetual”, “hereditary” or “from gene- 
ration to generation” did not alter the re- 
sumability. (Para 56) 

The mere fact that a fresh Munts- 
khab was issued in respect of such eash 
grants after the advent of the Consfitu- 
tion does not alter the nature of such 
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grant or enlarge the rights of any grantee 
thereof, ` (Para 56) 
(E) Mysore (Abolition of Cash 
Grants) Act (15 of 1967), S. 4 — Aboli- 
tion of cash grants — The resumption of 
*“Rusum Deshpandyagiri” cash grants 
which are terminable at the will and 
pleasure of the sovereign does not offend 
Arts. 19 (1) (f) and 31 of the Constitution 
— (Case Law Discussed) — (X-Ref:— 

Constitution of India, Arts. 19 and 31). 
(Para 68) 


(F) Mysore (Abolition of Cash 
Grants) Act (15 of 1967), S. 4 — Abolition 
of grants — Section 4 of the Act in so far 
as it seeks to abolish payment of cash 
grants viz. “Rusum Deshpandvagiri” 
which had become due prior to the date 
of the coming into force of the Act is un- 
constitutional. AIR 1968 SC 1053. Applied 
— (X-Ref:— Constitution of India, Arti- 
cles 245, 246 and 248). (Para 75) 


Though ordinarily the State Legis- 
lature can make laws with retrospective 
effect, if retrospective effect of such legis- 
lation affects the fundamental rights 
guaranteed in Part III of the Constitution 
such retrospective legislation would be 
void to the extent of such retrospectivity. 

(Para 74) 

(G) Constitution of India, Arti- 
Act of State — When once 
the new State viz. the Dominion of India 
recognised the cash grants granted or con- 
tinued by the Nizam of Hyderabad, sub- 
sequent repudiation of such grants can- ' 
not be regarded as constituting an act of 
State, (Para 77) 


Cases Referred: Chronological 

(1968) AIR 1968 SC 870 (V 55)= 
1968-2 SCR 267. Ishwarlal v, State 
of Gujarat 

(1968) AIR 1968 SC 1053 (V §5)= 
1968-3 SCR 489. State of Madhya 
Pradesh v. Ranojirao Shinde 61, 6 

69, 


(1968) (1968) 1 Mys LJ 90 = 13 
Law ‘Rep 262, Mary M. D. 
D’Souza v. Municipal Commr., 
Manglore City Municipality 

(1966) AIR 1966 SC 837 (V 53)= 
1963-2 SCR 135. Jabalpur Munici- 
pality v. State of Madhya Pradesh 

(1964) AIR 1964 SC 1043 (V 51i)= 
1964-6 SCR 461, State of Gujarat 
v. Vora Fiddalj 28. 

(1964) AIR 1964 All 356 (V 51), 
Vidya Sagar v. Board of Revenue, 
U. P. Lucknow 

(1963) (1963) 2 Mys LJ 164 (FB), 
Hanumantha Rao Heblikar v. State 
of Mysore 26, 29. 

5 


(1961) 39 Mys LJ 904 = ILR (1960) 
Mys 1079. Padmanabhiah v. Sri 
Jayamurugarajendra Oil Mills, 
Davangere 


Paras 


46 


47 


45 


29 


49 


31 


48 
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(1960) AIR 1960 SC 1272 (V 47)= 
1960-3 SCR 789, D. B. Ghorpade 
<v. Vij jayasinhrao . 23 
(1957) AIR 1957 Andh Pra 1034 

© (V 44) = 1957-2 Andh WR 324, 
Veernath v. Hyderabad State 25 

(1955) ATR. 1955 Hyd 44 (V 42)= 
ILR (1955) Hyd 269, V. Munga 
Bai v. State of Hyderabad. 


- (1954) ATR 1954 SC 447 (V 41)= 
1955 SCR 415, Virendra Singh v. 
State of U. P. 

28. 29, “BL 


(1947) AIR 1947 Bom 340 (V 34)= 
49 Bom LR 270 (FB), Daulatrao | 
Malojirao. v, Province of Bom- 


bay 
(1892) ILR 17 Bom 431 = 20 Ind 
App 50. (PC), Sheikh Sultan Sani -. 
v. Sheikh Ajmodin 22, 
35 Deccan LR -318 (A), Venkata- l 
rama Reddy v, Venkatdharma Rao 20 
Appa Rao (in W. P. No. 126 of 1969) 
and Manohar Rao Jahagirdar (in all other 
W. Ps.), for Petitioners; R. N. Byara 
Reddy, Govt. Advocate for H. R. Venkata- 
ramaniah High. Court Govt. Pleader,. for 
Respondents, 
CHANDRASHEKHAR, J.: In these 
petitions under Arts. 226- -and 227 of the 
Constitution, a common question of law 


as to the constitutionality of the provi-' 
. Sions of the Mysore (Abolition of Cash. 


Grants) Act. 1967, (hereinafter referred 
to as the Act) arises for determination. 
All these petitioners were getting cash 
grants called Rusum Deshpandyagiri from 
the former State of Hyderabad. They 
have claimed that the new State of 
Mysore should pay them 
from 30-7-1952 onwards. 


2.  W.P. No. 1289 of 1967 was filed 
-before the Act came into force. In that 
petition the petitioner has prayed for 
issue of a mandamus directing the State 
Government to pay him the cash grant 
from 30-7-1952. In the remaining four 
petitions the constitutionality -of Sec- 
tions 4 and 6 of the Act, has been chal- 
lenged. In W. P. No. 2733 of 1968 and 
W. P. No. 126 of 1969, the petitioners 
have also prayed for quashing the order 
of the Deputy Commissioner, Bidar, who 
determined the compensation payable to 
them under the Act for abolition of Cash 
Grants, 


The petitioners hove claimed 
that they and their ancestors were being 
paid cash grants from a very long time 
even from the days of Rulers who preced- 
ed the Moghul Emperors, and that sub- 
sequently these grants were confirmed by. 
the Nizam of Hyderabad. According to 
them, these grants were made originally 
in consideration of services rendered by 
their ancestors as Deshpandyas and that 
even after they (their ancestors) ceased 
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to render such services, those grants~. 
were continued. 

4. ‘The then State of Hyderabad 
enacted the Hyderabad Abolition of Cash 
Grants Act, 1952, (hereinafter referred to 
as the Hyderabad Abolition Act) which 
came into force on 30-7-1952. That Act 
provided for abolition of cash grants and 
for payment of compensation to certain 
classes of the erstwhile holders of such 
The constitutionality of that Act 
was challenged before the then High 
Court of Hyderabad. In V. Munga Bai 
v. State of Hyderabad, AIR 1955 Hyd 
44. a Bench of the Hyderabad High Court 
held that the Hyderabad Abolition Act, 
in so far as it provided for abolition of 
cash grants without payment of compense 
sation, was unconstitutional. 

5. Against that decision of the 
Hyderabad High Court, the then State of 
Hyderabad had preferred appeals before 
the Supreme Court. After reorganisa- 
tion of States, the State of Andhra 
Pradesh which was substituted for the 
State of Hyderabad, as the appellant in 
those appeals, withdrew them and they 
were dismissed by the Supreme Court 
as withdrawn. 

6. Subsequently, the petitioner in 
W. P. No. 2733 of 1968 and certain other 
holders of cash grants, filed -applications 
before the Deputy Commissioner. Gul- 
barga, for payment of cash grants from 
30-7-1952. They also approached the Gov 
ernment and the Divisional Commissioner, 
Gulbarga, with similar requests. Those 
applications were not disposed of. Then 
they filed W. Ps. Nos. 1540 of 1964 and 
1762 of 1966 praying for issue of a manda~ 
mus directing the State of Mysore to pay 
This 
court directed the Divisional Commis- 
sioner, Gulbarga, to treat the applications _ 
as applications presented under the 
Hyderabad Atiyat Enquiries Act and to 
dispose of their claims according to law, 
within 6 months, 

7. In the meanwhile the Act came 
into force on 11-12-1967. The Deputy 
Commissioner, Bidar, determined cash 
compensation payable under Section 4 (2) 
of the Act to the erstwhile holders of 
cash grants and directed payment of such 
cash compensation to those holders of 
cash grants. | 

8. The petitioners have challenged 
the constitutionality of Sections 4 and 6 
of the Act. In order to appreciate the 
contentions on their behalf. it is neces- 
sary to set out the relevant provisions 
of the Act, 

9. The Act came into force on 
21-12-1967; 

10.- The object of the Act. as 
stated in its preamble, is to discontinue 
certain classes of cash grants -in the 
Hyderabad Area of the new State of 
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11. Sub-section (1) of S. 3 pro- 
vides that the Act shall apply to any 
cash grant specified in the Schedule other 
than those mentioned in sub-section 2). 
Sub-section (2) of that Section provides 
that the Act shall not apply to cash 
grants given for the support of any reli- 
gious or charitable institution, or to any 
person for the performance of any sər- 
vice or charity of a public nature. The 
material parts of Section 4 read:— 

4. Abolition of Certain grants end 
payment of compensation therefor:— 

(1) Notwithstanding anything con- 
tained in any law, custom, usage, sanad 
or decree or order of a court or other 
authority and subject to the provisions of 
sub-section (2), all cash grants specified 
in Part A of the Schedule which we2re 
.payable or enforceable during the y2ar 
commencing on the Ist April 1952 or ny 
subsequent financial year ............ skall 
be discontinued and cease to have effect-— 

(a) in the case of cash grants speci- 
fied in Part A of the Schedule— 

With effect from the 30th of Jaly 
1952; 
=e #2 re k? 

(2) The grantee whose cash grant is 
abolished under sub-section (1) shall be 
paid compensation as follows:— 

(i) in the case of a cash grant speci- 
fied in Part A of the Schedule. a sum 
equivalent to four times the annual 
amount payable to the grantee; 
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_ (4) Where a cash grant to which this 
Act applies is subject to the rendering of 
any service, the grantee shall with efiect 
from the date of discontinuance of the 
grant, stand relieved of the liability to 
render that service. 

(5) ** ** *# ek 

12. Section 5 of the Act enables 
the Government to make rules to carry 
out all or any of the purposes of the Act. 

13. Section 6 of the Act provides 
that all claims and all proceedings relat- 
ing to cash grants, before any author:ty, 
shall be dealt with and disposed of in 
accordance -with the provisions of the 
Act notwithstanding anything in any 


law, contract, decision or order oz a 
court. 
14, Part A of the Schedule to the 
Act reads:— 
SCHEDULE 
(Part A) 


Rusums payable to— 

(1) Sardeshmukhs 

(2) Sardeshpandyas 

(3) Deshmukhs 

(4) Deshpandays 

(5) Dastbandars 
dastbandars). 


. I5. Mr. Manohar Rao Jagirdar, 
Tearned counsel for the petitioners in 


(including mirasi- 
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these petitions except W. P. No. 126 of 
1969, addressed arguments and Mr. Appa 
Rao, learned counsel for the petitioner in 
W. P. No. 126 of 1969, adopted those 
arguments. Mr. Jagirdar formulated his 
attack on the constitutionality of Ss, 4 
and 6 of the Act as follows:— 

(i) Sections 4 and 6 are violative of 
the fundamental rights guaranteed under 
sub-clause (f) of Art. 19 (1) of the Con- 
stitution and is not saved by Cl, (5) of 
Art. 19. 

(ii) Cash grant being money or chose 
in action, the right to receive such grant, 
cannot be acquired by the State; and . 

(iii) Even assuming that the State 
could acquire such right, compensation 
payable under the Act, is grossly inade- 
quate and illusory. 

16. In W. P. No. 2733 of 1968 and 
W. P. No. 126 of 1969, an additional plea 
was taken on behalf of the petitioners 
therein that a fresh Muntakhab had peen 
granted to them after the commencement 
of the Constitution and that even if the 
State had the power to abolish such cash 
grants at will and pleasure. before the 
commencement of the Constitution. the 
State could not claim such power, having 
granted a Muntakhab after the advent of 
the Constitution, 

17. In the common counter-affi- 
davit on behalf of the State, the defence 
put forward by the State is briefly as 
follows:—~ 

The cash grants which were being 
paid to the petitioners, were purely 
gratuitous and were not in return for any 
service rendered or for performance of 
any function useful to the State or the 
general public. Such grants were ter- 
minable at the will and pleasure of the 
State. The well recognised incidents of 
such grants were that they were non- 
alienable, non-heritable and’ non-justici- 
able. It was competent for the State to 
terminate these cash grants even with- 
out the payment of any compensation, 
The abolition of cash grants did not in- 
volve any process of acquisition. Hence 
no question of adequacy of compensation 
or violation of Art. 31 of the Constitution, 
arises, 


. 18 Elaborating his first ground of 
attack on the constitutionality of Ss. 4 
and 6 of the Act, Mr. Jagirdar submitted 
that the right to receive cash grants must 
be regarded as property. that the right to 
hold such property has been guaranteed 
under Art. 19 (1) (f) of the Constitution, 
that the abolition of cash grants affects 
the petitioners’ right to hold such proper- 
ty and that such abolition cannot be said 
to be in the interest of the general public 
so as to attract Cl. (5) of the Art. 19. 

i In order to examine the vali- 
dity of the above contention, it is neces- 
sary to ascertain the nature and the ex- 
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tent of the rights of the petitioners to re- 
ceive cash grants. 


20. The history and the nature of 
cash grants have been elaborately eon- 
sidered by a Bench of the former Hydera- 
bad High Court in AIR 1955 Hyd 44 and 
this- is what their Lordships said at 
page 46:— 

*Prior to the Fasli Year 1275 (1865-66 
A. D.), the Hyderabad State was divided 
for the purposes of revenue administra- 
tion into several ‘Sarkars’; each ‘Sarkar’ 
consisted of several ‘Mahals’ and each 
‘Mahal’ of several ‘Paraganas’ and ‘Pattis’. 
For the collection of the land revenue the 
‘Parganas’ were entrusted to the Desh- 
mukhs and the ‘Mahals’ to the Sardesh- 


The Sardeshpandayas and Deshpandayas 
constituted, as it were, the accounting 
branch of the collection side of revenue 
administration of the areas entrusted to 
the Sardeshmukhs and Deshmukhs. They 
were entrusted with keeping accounts of 
all collections in the ‘Paragans’ and were 
entitled to. as their remuneration, a fixed 
percentage of the revenue collections. This 
form of administration continued till 1282 
H. (1864-65 A, D.) when Nawab Salar 
Jung introduced the system of Zillabandi 
or the divisions of the State into districts. 
Thereafter the collection of revenue and 
the maintenance of accounts were direcily 
taken over by the Government, but the 
percentage given to the Deshmukhs ete.. 
were continued to them either in lieu of 
their past services or investments or both. 
The earlier ‘rusums’ were thenceforward 
classified into 2 categories; those that were 
about 5 per cent. and.those that were 
below 5 per cent. The Deshmukhs were 
allowed 5 per cent. of the revenue receipt 
and the Deshpandays 24 per cent. The 
receipients of the second category were 
allowed what they were already enjoying. 

These new cash grants were treated 
by the revenue authorities and later ac- 
cepted by law courts as a class of Crown 
grants. The incidents of such grants, 
namely, their being non-alienable, non- 
justiciable and non-heritable became at- 
tached to the ‘rusums’ also. As stated in 
‘Venkatarama Reddy v. Venkat- 
dharma Rao’, 35 Deccan LR 318 (A) the 
cash grants to Sardeshmukhs and Desh- 
pandyas had long been treated as Crown 
grants; they were terminable on the death 
of each grantee and could be given to 
the heirs at the sole discretion of the 
grantor. All grants were classified into 
those where the grantees had a life estate 
in land such as jagirs, and those others 
where cash alone was being received by 
the grantees. The ‘rusums’ fell in this 
latter category and as they were Crown 
grants, they were subject to resumption 
at the pleasure of the Crown.” 
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21, From the above observations, 
it is clear that the main characteristics 
of the cash grants in favour of the peti- 
tioners, were that they were non-alien- 
able, non-heritable, non-justiciable and 
were liable to be resumed at the will and 
pleasure of the Sovereign. 


22. In Sheik Sultan Sani v. Sheik 
Ajmodin, (1892) ILR 17 Bom 431 (PO), 
the Privy Council. while dealing with 
the Saranjams in the then Bombay Pre- 
sidency, made certain observations as to 
the general character of Jagirs and grants 
created by Indian Ruler before the advent 
of the British Rule. This is what Lord 
Hannen who spoke for the Judicial Com- 
mittee, said at page 447: 

“With regard to the expression con- 
tained in some of the sanads previously 
cited of the grant being to the person | 
named, ‘his son, grandson, and etc.. from 
generation to generation, it has been ob- 
served by many writers of authority on 
this subject that they do not, as might 
be supposed, impart a fixed hereditary 
tenure, Colonel Etheridge in his preface 
to the Narrative of the Bombay Inam 
Commission quotes the language of 
Thomas Munro in a minute of the i5th 
March 1822, in which he states that the 
terms in such documents (sanads) ‘for 
ever’. ‘from generation to generation’. or 
in Hindu grants, “while the sun and the 
moon endure” are mere forms of expres- 
sion, and were never supposed either by 
the donor or receiver to convey the 
durability which they imply. or any be- 
yond the will of the sovereign; and in a 
subsequent minute of the 16th January 
1823, Sir Thomas Munro shows that while 
the seizure of private property by the 
native princes would have been consider- 
ed unjust by the country, Jahgir grants 
were not regarded by the people in the 
light of private property.” 

23. In D. B. Ghorpade v., Vijaya- 
sinhrao, AIR 1960 SC 1272 which also 
relates to Saranjam tenure in the for- 
mer Bombay Province, the Supreme 
Court quoted with approval certain ob- 
servations of Stone, C. J., who spoke 
for the Full Bench of the Bombay High 
Court in Daulat Rao Malojirao v. Pro- 
vince of Bombay, AIR 1947 Bom 340 
(FB). The following portion of those 
observations, relates to certain general 
characters of Jahgirs:— 


aienti Jagirs and Saranjams, with 
the feudal incidents connected with 
them, are granted or withheld at the 
will and pleasure of the sovereign power, 
and, if granted, the fixity of tenure is 
always subject to interruption and revoca- 
tion by resumption, be it temporary or 
absolute in character. No incident nor- 
mally applicable to private rights between 
subject and subject, can fetter or disturb 
the sovereign will.” 
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24. In the light of the aforesaid 
pronouncement of the Privy Council, zhe 
Supreme Court and the Hyderabad High 
Courts. we must uphold the contention on 
behalf of the State that cash grants pay- 
able to the petitioners, were resumable at 
the will and pleasure of the sovereign 
power. 


25. However, Mr. Jagirdar on- 
tended that even if such cash grants were 
resumable at the will and pleasure of the 
then sovereign, the Nizam, the legal posi- 
tion has been altered by the advent of 
the Constitution ' and that thereafter it 
was not open to the State to revoke sach 
cash grants by the exercise of arbitrary 
power of resumption. Strong reliance 
was placed on the decision of the Hydera- 
bad High Court in AIR 1955 Hyd 44 which 
was followed by the Andhra Pradesh High 
Court in Veernath v. Hyderabad State, 
AIR 1957 Andh Pra 1034. In Munga 
Bai’s case. AIR 1955 Hyd 44 after holcing 
that cash grants were subject to resump~ 
tion at the pleasure of the crown, their 
Lordships said that the crown prercga- 
tives disappeared with the introduccion 
of the Constitution and that the righ: to 
resume cash grants disappeared along with 
such crown prerogatives. Their Lordships 
thought that the conclusion followed from 
certain observations of the Supreme Court 
in Virendra Singh v. State of U. P., AIR 
1954 SC 447. The above decision of the 
Hyderabad High Court was followed by 
the Andhra Pradesh High Court in AIR 
1957 Andh Pra 1034. 

26. The aforesaid decision of the 
High Court of Hyderabad was considered 
by a Full Bench of this court in Henu- 
mantha Rao Heblikar v. State of Mysore, 
(1963) 2 Mys LJ 164 (FB). The Full 
Bench was of the opinion that the zon- 
clusion reached by the High Cour: of 
Hyderabad, was not warranted by any- 
thing said by the Supreme Court in 
Virendra Singh’s case, AIR 1954 SC 447. 
The Full Bench pointed out that the ceci- 
sion in Virendra Singh’s case rested upon 
the facts that the crown grants which 
conveyed an absolute indefeasible tite to 
the grantees, and that at the time of the 
promulgation of the Constitution, the 
grantees did have or possess the proprie- 
tary rights which (as found by the 
-Supreme Court) had not been repudiated 
but impliedly recognised by the Govern- 
ment of India and the Government of 
Uttar Pradesh. Dissenting from the view 
taken by the Hyderabad High Court and 
the Andhra Pradesh High Court, this is 
what Narayana Pai, J. (as he then was), 
who spoke for the Full Bench, said at 
pages 203 and 204:— 

“With great respect to the learned 
Judges of the Hyderabad High Court, we 
find it difficult to accept the broad pro- 
position that the promulgation of the Don- 
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stitution has had such an effect on the 
existence or continuance of the concept 
of sovereignty as to convert old political 
grants, admittedly resumable at the in- 
stance of the sovereign or the ruler, into 
irresumable property. Our Constitution 
being a Republican one, all that can be 
definitely stated to have disappeared is 
the institution of a single individual as 
a monarch or sovereign helding in his 
hand all executive, legislative and judi- 
cial functions of the State. It is not the 
same thing as saying that the concept of 
a political organisation called the Sove- 
reign State has ceased to exist, The pre- 
amble to the Constitution itself says that 
the Constitution is intended to constitute 
India into a sovereign Democratic Re- 
DUDS sscuwcesdievews Under the Constitution, 
the sovereign powers of the State as such 
are distributed among the various organs 
of the State. What was abolished and 
done away with was the exercise of des- 
potic and arbitrary power.” 

27. His Lordship added that the 
rights of resumption exercised by the 
sovereigns of former days, may now be 
exercised-by the State which is the sove- 


_ reign in accordance with the appropriate 


provisions of the Constitution. 


28. The opinion of the Full Bench 
of this court is binding on us and we 
should follow it and not the view taken 
by the High Courts of Hyderabad and 
Andhra Pradesh in the aforesaid cases. 
Moreover, the view taken by the Supreme 
Court in Virendra Singh’s case. AIR 1954 
SC 447 from which the Hyderabad High 
Court sought to draw support. has since 
been overruled by the majority judg- 
ment of a larger Bench of the Supreme 
Court in the State of Gujarat v. Vora 
Fiddali, AIR 1964 SC 1043. 

29. However, wir, Jagirdar argued 
that the view taken by the Full Bench 
of this Court in (1963) 2 Mys LJ 164 (FB), 
is no longer good law in the light of the 
following observations of Rajagopala 
Iyengar, J., in his judgment (delivered 
on behalf of himself and Sinha, C. J.) 
in AIR 1964 SC 1043 at p. 1057:— 

“The next proposition of law which 
underlies decision in Virendra Singh’s 
case, 1955-1 SCR 415 = (AIR 1954 SC 
447) is that the arbitrary and absolute 
powers which the former Indian rulers 
possessed to revoke grants made by them 
did not survive the change in sovereig- 
nty brought about by the Constitution, 
when as a result of the setting up of a 
democratic polity informed by justice 
and the rule of law, the right to exercise 
any arbitrary power was abandoned and 
was no longer available for revoking the 
grants made by the former rulers ....... n 
In the circurstances, the existence of the 
arbitrary powers of the native Indian 
rulers and its absence in the Governments 


404 Mys. [Prs. 29-37] 


under the Constitution is not relevant, 
nor the fact that these were not inherited 
by and did not devolve on the Govern- 
ment of the Union and States functioning 
under the Constitution.” 


30. From the above circumstances, 
Mr. Jagirdar wanted an inference to be 
drawn that the power possessed by a ruler 
to revoke a grant, was an arbitrary and 
absolute power and that such power did 
` not devolve on the Union or the States 
functioning under the Constitution. 


31. As pointed- out by the Full 
Bench of this court, in Virendra Singh’s 
case, ATR 1954 SC 447 the grants made 
by the rulers were absolute grants which 
conveyed absolute and indefeasible title 
to the grantees. It appears to us what 
was characterised by Rajagopala Iyengar, 
J. as arbitrary and absolute power, has 
reference to the power to revoke a grant 
which was absolute at its inception. If 
@ grant was, from its very nature and 
from its inception, revocable at the will 
and pleasure of the Sovereign, the power 
to revoke such grant, cannot in our 
opinion, be regarded as arbitrary or ab- 
solute power. As stated by the Full 
Bench of this court in (1963) 2 Mys LJ 
164 (FB), the Constitution did not enlarge 
the existing rights but only protects such 
rights as they exist or can be claimed to 
exist. The advent .of the Constitution did 
not have the effect of transforming grants 
which were revocable into absolute and 
irrevocable grants. 

32. It was next EE by Sri 
Jagirdar that even if cash grants were 
resumable at the will and pleasure of the 
Nizam. the position was altered after the 
enactment ‘of the Hyderabad Atiyat En- 
quiries Act, 1952. (hereinafter referred to 
as the Atiyat Act). l 

33. The Atiyat Act was enacted, 
inter alia, to amend and consolidate the 
law relating to Atiyat grants in respect 
of Atiyat enquiries, and enquiries as to 
claims to succession to, or any right, title, 
or interest in. Atiyat grants. 

34. The definition of the term 
"Atiyat Grants’ in Cl. (b) of Sec. 2 (1) 


of the Atiyat Act, includes cash grants 


known as Rusums. 


35. The term “holder of an Atiyat 
grant” has been defined by Cl. (e) of 
Section 2 (1) of that Act as a person 
actually holding the grant. The term 
“holding the Atiyvat Grant” has been de- 
fined in Cl. (d) of Sec. 2 (2) as enjoy- 
ment of the Atiyat grant. Section 3 of 
the Atiyat Act reads:— 

*3. All Atiyat grants held immediate- 
Ty before the commencement of this Act 

. shall. subject to the provisions of the 
Hyderabad Enfranchised Inams Act, 1952, 
continue to be held by the holders there- 
of and after them by their successors, if 
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any, subject to the conditions laid down 
in the Muntskhabs or Vasikas, if any, 
relating thereto and to the provisions of 
this Act.” 

36. Mr. Jagirdar argued that under 
Section, 3 of the Atiyat Act, the cash 
grants enjoyed by the petitioners were 
continued and that thereafter they ceased 
to be revocable at the will and pleasure 
of the sovereign power. In support of 
this contention, reliance was placed on 
the following observations of the Hydera- 
bad High Court in Munga Bai’s case, AIR 
1955 Hyd 44 at p. 47 of the report: 

“There is the further fact that im- 
portant legal changes in the character of 
the rights which were favourable to the 
grantees, were made by the Hyderabad 
Atiyat Enquiries Act, 10 of 1952 which 
operation on 14-3-1952, i.e., 
prior to the enforcement of the impugned 
AACE sal eceGaceetes Thus after the Act and as 
a direct ue of it the cash grants en- 
joyed by the applicants ceased to be ter- 
minable on death of the holder and the 
attribution of heritable property attached 
to them. The succession was thereafter 
by force of Section 7 governed by per- 
sonal law of the holder and we are un- 
able to conceive how in these circum~ 
stances the grants can be deemed to be 
a- personal or otherwise than heritable. 
No doubt Section 5 preserves to the Gov- 
ernment the right to resume the grants, 
yet it makes such a right exercisable only 


. jn the prescribed manner. It is true that 


these ‘rusums’ under the Enquiry Act 
were still inalienable, but so are the 
shares of a coparcener in joint family 
under the Hindu Law as admitted in 
Bengal and Uttar Pradesh. The elements 
of hereditability and enjoyment of the 
benefit without any rendition of services 
seem to us to be sufficient insignia of pro- 
perty to invest the cash grants with the 
TE mas of ‘property’ as used in 
rt 


37. With great respect to their 
Lordships, we are unable to see how Sec- 
tion 3 of the Atiyat Act which merely 
provides for continuance of Atiyat grants, 
can be regarded as altering the character 
of grants so continued and as transform- 
ing a revocable grant into an irrevocable 
grant. The continuance under the Atiyat 
Act of an Atiyat grant. is, in our opinion! 
subject to the same incidents, terms and 
conditions that governed the grant be- 
fore that Act came into force. All that 
Section .7 provides is that succession to 
Atiyat grants shall be regulated by the 
personal law applicable to the last holder. 
With all respect to their Lordships,: we 
do not think that Section 7 has the effect 
of transforming a non~-heritable grant into 
a heritable grant. ‘That section, in our 
opinion. only means that if a grant ds 
heritable, succession to such grant will 
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be in accordance with the personal law 
iof the last holder. 

38. Thus we are unable to accept 
the contention of Mr. Jagirdar that by 
virtue of the Atiyat Act the cash granis 
in favour of the petitioners, ceased to be 
resumable at the will and pleasure of the 
sovereign power. 


39. Mr. Jagirdar urged that ‘the 
petitioners in W. P. No. 2733 of 1968 and 
W. P. No. 126 of 1969 were granted on 
5-11-1951 a fresh Muntakhab bearing 
No. 2222 and that the cash grants under 
it were perpetual and could not be r2- 
vwoked or terminated at the will of the 
sovereign power. 

40. The Muntakhab bearing lo. 
2222 ig in Urdu. The Petitioner in W. P. 
No. 2733 of 1968 has filed an English 
translation of it.» The material portion of 
it reads:— 

“As per the order of the Hon’tle 
Chief Minister, Govt. of Hyderabad, and 
as per the opinion of the Nizam Atiyat 
and the appeal Committee of the Atiyat, 
the grant mentioned in Col. No. yis grant- 
ed perpetually in the name of the per- 
sons mentioned in Col No. 4. There will 
be equal distribution between the branch 
of Venkaji and his four sons Kishan Rao, 

aji Rao, Srinivas Rao and Papu 
Rao will get equal shares. In the branch 
of Kishan Rao, Salu Bai wife of Narayana 
Rao is entitled to 4 As. In the branch of 
Thimmaji Rao, Thirumal Rao alias Arpa 
Saheb will get 4 As. In the branch of 
Srinivas Rao, Srinivas Rao and Manik Fao 
sons of Govind Rao will get 2 As. In the 
branch of Papu Rao, Bapu Rao and 
Krishna Rao sons of Venkat Rao will get 
2 As, share each. 
Sd/- Abed Ali Khan Sakeb 
Nizame Atiyat. 


5-11-1951. 
Sd/- Ali Zanab Syed Zhahinulla 
Buddin, 
Mudagar Atiyat.” 
ar. We got another English tran- 


slation of the above portion of the Munta-. 


khab, made by the official translator of 
the High Court. He has used the word 
*permanently’ in place of the word ‘per- 
petually’ occurring in the translation peo- 
duced by the petitioner. In other res- 
pects the two translations are substantial- 
ly the same. 

42. Mr. Jagirdar laid emphasis on 
fhe word ‘perpetually’ or ‘permanenzly’ 
occurring in the order dated 5-11-1951 in 
the Muntakhab and argued that ever if 
the. cash grants in favour of these two 
petitioners were resumable by revocation 
by the sovereign power before 5-11-1951, 
after the issue of the fresh Muntakkab, 
those grants ceased to be so resumable. 


° 43. But neither of these two peti- 
floners had taken such a plea in his pəti- 
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tion or his affidavit in support thereof. 
All that was stated by each of them in 
his affidavit, was that the latest Munta- 
khab issued to him was on the date 5-11- 
1951. However, in the reply affidavit 
filed by the petitioner in W. P. No. 2733 
of 1968, he pleaded as follows:— 


“That apart from that, the Munta- 
khab which is granted to the petitioners 
is dated 5-11-1951, A true copy of the 
same is herewith filed marked as Exhibit 
A in this affidavit. This Muntakhab was 
granted by the new sovereign after the 
accession of Hyderabad State to the Indian 
Union. According to this Muntakhab the 
grant is granted for perpetuity. From this 
also, it is clear that the new Sovereign 
has recognised the right and according 
to the Act the previous judgments of our 
High Court and the Hyderabad High 
Court and the grant that was made in 
the year 1951, and it is clear that the 
grants were not resumable as they were 
resumable previously by the Nizam.” 


44, But, the learned eee matt 
Advocate contended that a plea that was 
not taken in the petition or in the affi- 
davit in support thereof, cannot be per- 
mitted to be raised by a petitioner in his 
reply or a rejoinder. Support for this 
contention was sought to be derived from 
the observations of the Supreme Court 
and of High Courts including this court. 

45. In Jabalpur Municipality v. 
State of Madhya Pradesh, AIR 1966 SC 
837, the Supreme Court observed thus at 

. 840:— 

EETAS Save in exceptional cases, 
parties should- be held strictly to their 
pleadings and if owing to discovery of 
new matter of grounds, there is need to 
modify the allegations either in the peti- 
tion or in the counter-affidavit. the court 
should insist on formal amendments being 
effected, for this would enable each party 
to state its case with precision and defini- 


‘teness and the other side would have a 


proper opportunity to know this case 
and meet it with | appropriate defences 
46. In Ishwarlal v. State of Guja- 
rat, AIR 1968 SC 870. this is what the 
Supreme Court observed at page 876: 
“The High Court noticed in its judg- 
ment that there was really nothing in the 
original affidavit supporting the petition 
which Government need have answered 
and yet it allowed affidavits to be filed 
during the hearing and even in the midst 
of the pronouncement of the judgment. 
Each Affidavit on the side of Government 
itself enabled the appellants to enlarge 
their allegations and to take up new 
stands. This unusual course appears to 
have been permitted from a desire to be 
just and fair but was hardly proper and 
the High Court ought really to have 
stemmed the flow of affidavits, keeping 
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the appellants to their burden and the 
Government to its burden, if any.” 


47. In Mary M. D. D'Souza v. 
Municipal Commissioner Mangalore City 
Municipality, (1968) 1 Mys LJ 90, a Bench 
of this court ee ‘at p. 93: 

He (the learned counsel for 
the respondent) contended that the peti- 
tioner has not raised any such plea in 
the affidavit filed in support of the writ 
petition. We have perused the affidavit 
carefully -but we find therein no support 
for the plea as the one now raised by 
the petitioner’s learned counsel. If the 
petitioner is allowed to raise the ground 
now urged, it will go outside the grounds 
of the statement for relief and that can- 
not be permitted. We must however 
mention that the petitioner has raised this 
ground in her reply affidavit; she cannot 
be allowed to raise a new ground with- 
‘out leave of court. which she has not ob- 
tained. The . petitioner had nearly a 
year’s time before the matter came up 
for ‘hearing to obtain leave to raise an 
cee aaa ground, which she has not 
one. 7? 


48. In Padmanabhiah v. M/s. Sri 
Jayamurugarajendra Oil Mills. Davan- 
gere, 1961-39 Mys LJ. 904. a Bench of 
this Court said:— 


He (the learned counsel for 
the plaintiff) urged that defendants 2 and 
3 are bound to, discharge the debt of their 
father, the first defendant; and similarly 
defendants 5 to 8 are liable to discharge 
the debts of their father. This is a new 
case. This case does not appear to have 
been put forward in the court below; nor 
was it considered by that court. In the 
plaint no decree against those defendants 
was claimed on the basis of their pious 
obligation. Hence the concerned defend- 
ants had no occasion to plead to this new 
case. It is. true the plaintiff in his reply 
statement has mentioned that he is en- 


evvee eadaenee 
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titled for a decree against those defend-’ 


ants, on the basis of the doctrine of pious 
obligation. The reply statement cannot 
be said to be a part of the pleadings. The 
defendants had no opportunity to meet 
the allegations contained in the reply 
statement. There was no issue on this 
point. The trial court did not consider 
that question. Under these circumstances 
this court will not be justified in enter- 
taining that plea.” 


49. In Vidya Sagar v..Board of 
Revenue U. P. Lucknow, AIR 1964 All 
356. Nasirullah Beg, J.. (as he then was) 
observed thus:— 

l “Learned counsel for the petitioner 
then argued that two of the selected 
candidates. viz., those whose names ap- 
peared at Nos. 23 and 75 had not been 
confirmed as supervisor Kanungos on the 
Ist January, 1962, and therefore, even the 
amended rule was not complied with. 
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This fact has not been stated by the peti- 
tioner in his writ petition or the affidavit 
accompanying it, nor has this plea been ~ 
taken in them. For the first time it is 
stated in the rejoinder affidavit. The peti- 
tioner has to be confined to the pleas 
taken by him in the writ petition. The 
opposite party filed a counter-affidavit in 
reply to the allegations contained in the 
affidavit filed with the writ petition or 
the supplementary affidavit filed with the 
amended writ petition. No amendmen? 
of the writ petition was applied for in 
the present case nor was any supple- 
mentary affidavit filed on this point. The 
opposite party, therefore, had no op« 
portunity to meet this case.” 


50. On the other hand, Mr. Jagire 
dar submitted that though in para 1 of 
the affidavit in support of each of these 
two petitions, it had been mentioned that 
a fresh Muntakhab bearing No. 2202 had 
been granted to each of the petitioners 
after 26-1-1950, the State did not deny 
in its counter-affidavit that averment. I$ 
was also submitted by Mr. Jagirdar that 
even in its counter-affidavit the State did 
not take the plea that the cash grants 
were resumable or revocable at the will 
and pleasure of the sovereign. that it was 
only in its additional counter-affidavit the 
State took such plea and that in view 
of such plea the petitioner in W. P. No, 
2733 of 1968 had to file a reply affidavit 
in which he pleaded that after the issue 
of a fresh Muntakhab in favour of those 
two petitioners, cash grants ceased to be 
resumable at the will and pleasure of the 
sovereign. 


51. It is true that ordinarily a 
petitioner cannot: be permitted to raise in 
his reply affidavit a new ground not taken 
in the petition or in the affidavit in sup- 
port thereof. But, in these petitions, both 
parties have proceeded with some degree 
of informality. The State itself filed an 
additional counter-affidavit without seek- 
ing the permission of the court to amend 
its first counter-affidavit. The petitioners 
could not have anticipated the plea taken 
by the State in its additional counter- 
affidavit that cash grants were resumable 
at the will and pleasure of the sovereign, 
It is in reply to such plea that the peti- 
tioner in -W. P. No. 2733 of 1968 contend- 
ed that the cash grants could not be 
treated as resumable after the issue of a 
fresh Muntakhab on 5-11-1951. Though 
the proper course for the petitioners was 
to ask for the amendment of their origi-~ 
nal affidavits, we do not propose to take 
a technical view of the matter -and ex- 
clude these two petitioners from urging 
the plea raised in the reply affidavit of 
one of them, as they had stated in their 
original affidavits the fact of a fresh 
ee having been issued on -ble 
195 ae 
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52. In answer to the contenticn 
fhat after the issue of fresh Muntakhabs 
in 1951. the cash grants, could not be 
resumed, the learned Government Advo- 
cate contended that issue of a fresh 
Muntakhab after the advent of the Con- 
stitution. could not make any difference 
in regard to resumability of cash grants 
of the category of Rusum Deshpandyagicl, 
because such issue of a fresh Muntakhab 
did not alter the inherent character of 
such grants, namely, that they were re- 


sumable at the will and pleasure of tie’ 


sovereign. In other words, according to 
the learned Government Advocate, te 
power to resume or terminate such cash 
grants, springs from the very nature of 
such grants. 

53. The learned Government Ad- 
vocate maintained that- the mere use of 
the expressions. ‘perpetual’, ‘permanent’ 
‘hereditary’. ‘from generation to genera- 
tion’, would not alter the real charac-er 
of such cash grants or take away the 
power of the sovereign to revoke or ter- 
minate them if such cash grants, were, by 
their very nature, revocable or term_n- 
able at' the will and pleasure of the sove- 
reign. : 
54. It was also contended by “he 
learned Government Advocate that whk.en 
the Government of Hyderabad issued on 
5-11-1951 a fresh Muntakhab to the peti- 
tioners in W. P. No. 2733 of 1968 end 
we P. No. 126 of 1969, it did not pur- 
port to grant amy new cash grants nor 
did the Government purport to break 
away with the past cash grants given to 
the ancestors of those petitioners; and 
that the Government merely recognised 
the petitioners as the heirs of the pre- 
vious grantees and rehewed such cash 
grants and that by such recognition, re- 
newal or issue of a fresh Muntakhab, the 
character of the cash grants and their 
legal incidents were not in any manner 
altered. In other words. according to the 
learned Government Advocate, the pre- 
existing cash grants were recognised, con- 
tinued and re-granted to the heirs or 
successors of the previous grantees and 
by that process the nature and legal 
character of the cash grants were not 
altered. i 

55. We think the above conen- 
tions of the learned Government Acvo- 
cate are well founded and should be ac- 
cepted. The Muntakhab dated 5-11-1951 
did not purport to create a new cash 
grant. It merely declared which of the 
members of branches of the family of 
the original grantee, were entitled to re- 
ceive cash grants and what their resvec- 
tive shares were. In other words, the 
Muntakhab is in substance a renewal of 
the original cash grant. When there is 
such renewal, the original character of 
the cash grant and its legal incidents, are 
not altered, 
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56. As stated earlier, the Desh- 
pandyagiri Rusum cash grants were re- 
sumable or terminable at the will and 
pleasure of the sovereign, and the use 
of the words, ‘permanent’, ‘perpetual’, 
‘hereditary’ or ‘from generation to gene- 
ration’ in such grants, did not alter such 
resumability of such cash grants at the 
will and pleasure of the sovereign. The 
mere fact that a fresh Muntakhab was 
issued in respect of such cash grant, after 
the advent of the Constitution, did not 
alter the nature of such grant or enlarge 
the rights of any grantee thereof. 


57. Thus, the cash grants in 
favour of the petitioners in W. P. No. 
2733 of 1968 and W. P. No. 126 of 1969, 
did not stand on any higher footing and 
were abolished by the Act. 


58. The next question is whether 
Section 4 of the Act which provides for 
discontinuance of cash grants, violates 
Art. 19 or Art. 31 of the Constitution. 


59. Dealing with a similar aques- 
tion. namely. whether resumption of 
Saranjams offended Art. 19 or Art. 31, 
the Full Bench of this court said thus in 
(1963) 2 Mys LJ 164 (FB). The Saran- 
jam tenure was wholly a precarious ten- 
ure which could be put an end to by the 
Government at any time by resuming the 
Saranjam; the very nature of that tenure 
was such that the tenure holder had no 
right to say that the Government shall 
not resume it at the time it proposes to 
resume; if therefore it is right for the 
Government to resume the tenure at any 
time, the tenure holder cannot say that 
he has been deprived of anything that 
he is entitled to; once the Government 
makes up its mind to resume such ten- 
ure, there is no longer any right to be 
protected; the Constitution does not pur- 
port to keep alive any rights which ac- 
cording to the law governing them, 
must cease to exist. 

60. The above statement of law, 
is, in our opinion, equally applicable to 
abolition of cash grants. 

61. However, Mr. Jagirdar strong- 
ly relied on the decision of the Supreme 
Court in State of Madhya Pradesh v. 
Ranojirao Shinde, AIR 1968 SC 1053 in 
support of his contention that abolition of 
cash grants is violative of Art. 19 and 
Art. 31. There, the question that arose 
for decision was whether the Madhya 
Pradesh Abolition of Cash Grants Act, 
1963, (hereinafter referred to as the M. P. 
Abolition Act) was ultra vires of the pro- 
visions of the Constitution. 


62, Section 2 (1) (B) of M. P. 
Abolition Act defined cash grant so as to 
include a grant of money which was en- 
forceable against the State Government 
on the date of the coming into force of 
that Act, 
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63. The relevant portion of Sec- 
tion 3 (A) of that Act read:— 

3(A). Abolition of certain cash grants: 

(1) Notwithstanding anything contain- 
ed in any law, custom, usage, sahad, or 
a decree or order of a Court.or other 
authority whatsoever, all cash grants shall 
be discontinued and cease to have effect 
from the commencement of this Act.” 


64. Section 5 of that Act provid- 
ed for the manner of determining com- 
pensation. 


65. The Supreme Court held that 
money and chose-in action cannot be 
acquired under Art. 31 (2) of the Con- 
stitution, that Art, 31 must be construed 
harmoniously with Art. 19 (1) (f) and that 
if so construed, the public purpose con- 
templated by Art. 31, does not include 
enrichment of the coffers of the State by 
acquiring money or chose in action and 
paying a nominal compensation. As the 
compensation payable under that Act for 
acquisition of the rights of persons to re- 
ceive cash grants, was nominal, the 
Supreme Court held that that Act was 
invalid. 

66. From a closer examination of 
the above decision of the Supreme Court, 
it appears to us that what proved fatal 
to the validity of the M. P. Abolition Act, 
‘was the abolition of cash grants which 
were enforceable by the grantees against 
the Government. In view of the defini- 
tion of cash grants in Section 2 (1) (b) of 
that Act, the Supreme Court held that 
it was not possible to sever that part 


of that Act which provided for abolition - 


of cash grants which persons were entitl- 
ed to enforce against the State, from the 
remaining part of that Act which might 


provide for abolition of cash grants which ` 


are either gratuitous or resumable. On 
account of such non-severability, 
whole of that Act was struck down. 

67. However, the following obser- 
vations of Hegde, J., who spoke for the 
court, -at p. 1056, are significant for the 
purpose of these petitions:— 

“Different considerations may arise 
if the grants abolished are gratuitous 
payments. grants in lieu of services to be 
rendered or other resumable grants. But 
as mentioned earlier, the definition of cash 
grants in Section 2 (1) does not make any 
distinction between various types of cash 
grants. Hence the said definition will 
have to stand or fall as a whole. there 
being no basis for severing some out of 
several grants included therein......... 

68. From the above observations, 
it is clear that there is no pronouncement 
of the Supreme Court that abolition of 
gratuitous cash grants or resumable cash 
grants, is also violative of Arts, 19 (1) ( 
and 31. The view expressed by the Full 
Bench of this Court in (1963) 2 Mys LJ 
164 (FB) that resumption of a grant which 
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is terminable at the will and pleasure of 
the sovereign power, does not offend Arti- 
cles 19 (1) (È and 31, is in no way affect- 
ed by the decision of the Supreme Court 
in AIR 1968 SC 1053. 


69. In the impugned Act there is 
no provision corresponding to S. 2 (1) (B} 
in the M. P. Abolition Act defining cash 


grants. Section 4 of the Act provides for 


abolition of cash grants enforceable as 
well as cash grants payable. The prono- 
uncement of the Supreme Court in AIR 
1968 SC 1053 seems to be applicable to 
only that part of Section 4 of the Acf 
which seeks to abolish cash grants which 
are enforceable. But that Bart of Secs 
tion 4 of the Act, is. in our opinion, clear- 
ly severable from the part of that sec- 
tion which provides for abolition of cash 
grants which are merely payable. In view 
of such severability, the whole of Sec. 4 
of the Act cannot be held to be uncon 
stitutional. 


70. As cash grants were resum-~ 
able at the will and pleasure of the sove- 
reign power. 
payment of cash grants in future, all thaf 
was needed was to resume them and there 
was no need to acquire the right to ree 
ceive cash grants. The questions whe ` 
their money or chose inaction can be 
acquired, whether there is any public 
purpose for such acquisition and whether 
compensation for such acquisition. is 
adequate, do not arise at all. 

71. However, Section 4 of the Act 
seeks to discontinue payment of cash 
grants not merely in future but also re- 
trospectively from certain dates long prior 
to the Act coming into force. The cash 


‘grants payable to the petitioners, which 


come within Part A of the Schedule to 
the Act, are sought to be discontinued 
with effect from 1-4-1952. From 30-7- 
1952 till 21-12-1967 (the date on which 
the Act came into force) i.e.. for abouf 
15 years, cash grants had not been paid 
to the petitioners. Under Section 4 of 
the Act, a sum equal to four times the 
annual amount payable to the grantee, 
is provided as the compensation both for 
past arrears of cash grants and for re- 
curring payments in future which are 
discontinued, 

72. Mr. Jagirdar contended that? 
even if the State had the power to abolish 
cash grants, it could do so only prospec- 
tively and not retrospectively. Elaborat- 
ing this point, Mr. Jagirdar argued that 
until cash grants were actually abolished, 
they were payable year by year, that the 
obligation to pay them, and the corres- 
ponding right to receive them, had ac- 
crued and crystallised into a liability to 


‘pay certain sums of money towards cash 


grants and a corresponding right in the 
petitioners to get such sums of money 
from the State, and that the State could 


in order to discontinue . 
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not acquire a persons right to receive a 
sum of money by paying, by way of com- 
pensation, a smaller amount, nor was 
there any public purpose for such acgvrisi= 
tion. 

: 73. On the other hand, the learn- 
ed Government Advocate contended that 
the State Legislature has power to enact 
laws which operate retrospectively and 
that if it has power to legislate for 
abolishing cash grants prospectively. it 
can also legislate for abolishing cash 
grants retrospectively. He added that as 
the Act has abolished cash grants with 
retrospective effect from 1-4-1952, the 
petitioners cannot claim any amount as 
payable cash grants as from that date. 

74. No doubt. the power to make 
laws, includes the power to make them 
with retrospective effect and there is 
nothing in Arts. 245, 246 and 248 of the 
Constitution which limits the power of 
Indian legislatures to make laws with 
retrospective operation. But the power 
conferred on Parliament and State Legis- 
latures to make laws, is subject to the 
other provisions of the Constitution in~ 
cluding those in Part ITI of the Constitu« 
tion. Though ordinarily the State legis-~ 
lature can make laws with retrospective 
effect, if retrospective effect of such legis- 
lation affects the fundamental rizhts 
guaranteed in Part III of the Constitution, 
such retrospective legislation will be void 
to the extent of such retrospectivity. 

75. We think Mr. Jagirdar, is right 
in his submission that until the Act 
which seeks to discontinue cash grants 
came into force, the State had an obliga- 
tion to pay cash grants and the grantees 
had a corresponding right to receive the 
amounts of cash grants which had aceru- 
ed and had become due. Abolition of such 
claim to money which had become due, 
and which the grantees had a right to re- 
ceive, comes directly within the ambft of 
the ruling of the Supreme Court in AIR 
1968 SC 1053. 
Act, in so far as it seeks to abolish pay- 
ment of cash grants which had become 
due prior to the date of the coming into 
force of the Act, must be held to be un- 
constitutional. 

76. However, the learned Govern- 
ment Advocate submitted that after Iadia 
attained independence, the then Nizam 
ceded his territory, i.e.. Hyderabad S:ate, 
to the Dominion of India, that after such 
cession, the former subjects of the Nizam 
could claim only those rights which the 
successor State i.e., the Dominion of 
India, chose to recognise and that the 


petitioners who were inhabitants of the’ 


territory so ceded by the Nizam, cannot 
seek to enforce in the municipal ccurts 
established by the new sovereign, any 
rights which they had under the rule of 
the Nizam, unless the Union of India and 
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the States therein chose to recognise them 
(those rights). 

77. The above statement of the 
learned Government Advocate, as far as 
it goes, represents the correct legal posi- 
tion as enunciated in several decisions of 
the Supreme Court. If the Dominion of 
India had repudiated or refused to re- 
cognise cash grants granted or continued 
by the Nizam, the petitioners would have 
been without any remedy. But the 
Dominion of India neither repudiated nor 
refused to recognise, cash: grants. That 
the Dominion of India and later the Part 
B State of Hyderabad impliedly re- 
copgnised such grants, can be inferred 
from the fact that such grants were paid 
to the grantees till 30-7-1952. As stated 
earlier, the Atiyat Act which came into 
force on 14-3-1952, expressly continued 

pre-existing cash grants. Once the 
new State, namely, the Dominion of India, 
recognised cash grants granted or con- 
tinued by the Nizam, subsequent repudi- 
ation of such grants, cannot be regarded 
as i cage an. act of State. 

Fience, we hold that Section 4 
of ie Act, in so far as it seeks to dis- 
continue. after the coming into force of 
that Act, cash grants which were resum~ 
able at the will and pleasure of the sove~ 
reign power, is not unconstitutional and 
that that section, in so far as it seeks to 
discontinue payment of such grants from 
any date prior to coming into force of 
that Act, is unconstitutional. 

79. In the result, we issue a man~ 
damus directing the State Government, to 
pay, within 6 months from this date, each 
of the petitioners cash grants payable to 
them from 30-7-1952 till 21-12-1967. In 
W. P. No. 2733 of 1968 and W. P. No. 126 
of 1969 we quash the impugned orders 
of the Deputy Commissioner, Bidar. dated 
25-8-1968 purporting to determine the 
compensation payable to these two peti- 
tioners in full satisfaction of all their 
claims, 

80. As the petitioners have partly 
succeeded and partly failed in these peti~ 
tions, we direct the parties to bear their 
own costs in these petitions. 


Order accordingly, 


AIR 1972 MYSORE 109 (V 59 C 35) 
A. NARAYANA PAI, C. J. AND 
M. S. NESARGI, J. 


S. Janab, Petitioner v. Corporation of 
the City of Bangalore and others, Res- 
pondents. 


"a Writ Petn. No. 1383 of 1971. D/- 10-8= 


(A) Constitution of India, Art. 226 ~ 
Who can apply — An existing trader has 
no locus -standi to challenge an order 
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granting a new licence on the ground 
that it violates a regulatory control, un- 
less that regulatory control is for restrict- 
ing the competition between the traders 
dealing in the same variety of merchan- 
dise. (Para 6) 


Thus as a regulation imposed by the 
resolution of the Council of Corporation 
that there should be a distance of at least 
half a mile between an existing mutton 
shop and the shop in respect of which 
licence is to be granted, is not in the 
nature of a restriction on competition in 
trade but only for the purpose of meeting 
the current needs of the residents of the 
municipal area and for maintaining the 
sanitary conditions, the existing stall 
holder has no locus standi to challenge 
the order of the Commissioner of Cor- 
poration granting licence within half mile 
from his mutton shop on the ground of 
violation of the regulation. (Paras 6. 9) 


(B) Constitution of India, Art. 226 — 
Scope of the power of High Court — In 
~ the interest of purity of judicial adminis- 
tration by virtue of Art. 227, Court can 
interfére at the instance of a mere relator 
but otherwise ordinarily the discretion 
under Art. 226 has to be exercised in 
favour of person who has a personal law- 
ful grievance — (X-Ref:— Constitution of 
India, Art. 227). (1954) 1 All ER 197, Not 
followed. (Para 12) 


Thus where the regulation imposed 
by the Council of Corporation conferred 
no right on the existing trader to ques- 
tion the grant of licence to another 
trader, the High Court would not inter- 
fere, at the instance of the existing trader, 
in the order granting new licence to the 
rival trader in contravention of the re- 
solution. (Para 12) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 246 (V .58)= 
1970-3 SCR 846, Nagar Rice and 
Flour Mills v. N. Teekappa 
Gowda and Bros. 

(1954) 1954-1 All ER 197 = 1954-1 
WLR 203, R. v. Brighton Borough 
Justices II 

5. Shivaswamy. for Petitioner; S. V. 
Subramanyam (for Nos. 1 to 3) and G. V, 
o DRaa (for No. 4), for Respond- 
ents. 

` NARAYANA PAI, C. J.:— The peti- 
toner who runs a mutton stall at No. 55, 
Markam Road, Ashok Nagar, Bangalore, 
assails the validity of a licence granted 
to respondent 4 to run a similar mutton 
stall in No, 12, H. No. 3 Street, Tete Lane, 
Ashok Nagar, which is hardly 14 furlongs 
from the petitioner’s. shop. 


2. The petitioner states that res- 
pondent 4 had earlier applied for a similar 
licence to run a shop at No, 61, Markar 
Road. that the same had been rejected 
and that an appeal against the same pre- 
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sented to the Standing Committee 
(Health) of the Corporation had also been 
dismissed. According to the petitioner, 
the licence was granted pursuant to a 
representation made by Respondent 4 to 
the said standing committee which was 
regarded as an appeal and disposed of 
accordingly resulting in the grant of the 
licence now assailed. 


3. The counsel on behalf of the 
Corporation answers these contentions by 
stating that whatever might have been 
the irregularities capable of being point- 
ed out in the order, the licence was 
actually granted by the Commissioner of 
the Corporation who is the statutory 
authority to do so and that therefore, any . 
effect which the order of the Standing 
Committee dated 26-3-1971 might have 
had on the grant of the licence by the 
Commissioner for the year 1971-72 is ir- 
relevant. He further contends that the 
petitioner has no locus standi to question 
the grant of the licence to respondent 4. 


4. Mr. Shivaswamy, learned coun- 
sel for the petitioner has strongly urged 
that the case of lack of locus standi can- 


mot at all be made against him in the 


circumstances of this case. According to 
him, the proceedings of the Administrator 
of the Corporation dated 7-2-1967 ex- 
ercising the powers of the Standing Com- 
mittee (Health) and of the Corporation 
itself has the legal status of a Resolution 
of the Council of the Corporation, that 
according to the said proceedings there 
should be a distance of at least half a mile 
between an existing mutton shop and the 
shop in respect of which licence is being 
granted subsequently and that therefore, 
he who is affected adversely by the grant 
of licence in this case which is in con- 
travention of the said proceedings of the 
Administrator does have the locus standi 
to question the grant of licence to res- 
pondent 4. 


5. The question of: locus standi or 
more accurately the law bearing upon the 
same, having been recently declared by 
the Supreme Court in the case of N., R. 
& F. Mills v. N. T. G. & Bros.. AIR 1971 
SC 246 it is not necessary now to dis- 
cuss the question on first principles. 
That was a case in which the holder of 
a licence to run a rice mill sought to 
question the grant of a similar licence te 
another person on the ground that thè 
said grant was in contravention of cer- 
tain regulations governing the'grant of 
licences to mills of that nature. The 
Supreme Court rejected the attack on the 
grant of licence on the ground that the 
person who impugned the same in the 
said case did not have the locus standi to 

so.. The legal position is set out m 
paragraph 10 of the judgment at page 250 
of the Report which reads:— 
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“Section 8 (3) (c) is merely regula- 
tory; if it is not complied with, the ap- 
pellants may probably be exposed tọ a 
penalty, but a competitor in the business 
cannot seek to prevent the appellants 
` from exercising their right to carry on 
business, because of the default, nor can 
the rice-mill of the appellants be regard- 
ed as a new rice mill. Competition in the 
trade or business may be subject to such 
restrictions as are permissible and are im- 
posed by the State by a law enacted in 
the interests of the general public -under 
Art. 19 (6), but a person cannot claim in- 
dependently of such restriction that an- 


other person shall not carry on business / 


or trade so as to affect his trade or tusi- 
mess adversely ............ 


6. The effect of this declaratian is 
that the mere existence of regulatory ton- 
trols will not by itself confer upon a rival 
trader the right to question the grart of 
licence to another rival trader. If tow- 
ever, the regulation is in the nature of a 
restriction on competition in trade and 
one of the traders carrying on the trade 
sought to be governed by the said regula- 
tion feels aggrieved by the breach of 3uch 
regulation by another person opereting 
the same, he may question the action in 
appropriate proceedings. 

T. The first question therefore, in 
this case is whether the Administrator's 
decision depended upon by Mr. Skiva- 
swamy is in the nature of a regulation 
restricting competition in trade in mutton 
or a regulation motivated by other pur- 
poses. 


8. The full text of the said deci- 
sion is set out below:— 

Proceedings of the Administrator 

dated 7-2-1967 exercising the powers of 
the Standing Committee (Health) and Cor- 
poration. 
Subject No. 3:— Commissioner’s note 
dated 27-5-1962/23-12-1966 placing the 
note of the Health Officer dated 15-5-1966 
seeking instructions for issuing licences to 
private mutton stalls who apply for them 
considering the merits of each applica- 
tions based upon the current needs of the 
consumers of the locality and after oktain- 
ing the local mahazar from the bone fide 
residents of the locality in general and 
the immediate neighbours where the 
licence is to be granted for in particular, 
in view of the leral opinion given and in 
the circumstances explained therein. 


Decision:—~ It would be desirakle to 
have some discretion regarding the 
number of mutton stalls to be licensed in 
a particular area. Hence the previous 
policy of insisting on a minimum distance 
of half a mile from any existing mutton 
stall either in a Corporation market or 
a private licensed stall be revivec and 
the pending applications be disposed of 
subject to the condition that the licensees 
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should shift to the Corporation stalls as 
and when they are constructed. Indivi- 
dual cases if any where there are deci- 
sions to grant licenses within half a mile 
of an existing stall and licences have not 
yet been issued, may be brought up for 
review, 

For the present. it is not desirable to 
allow any beef stall to function outside 
the Corporation Market. 


9. It is seen that there is no indi- 
cation any where in the said text that 
the insistence of a minimum distance of 
half a mile from any existing mutton 
stall in a Corporation market or from a 
private licensed stall has any relation 
whatever with controlling regulating or 
restricting competition in the mutton 
trade. The brief reference made to the 
Health Officer’s note in the said text also 
indicates that the emphasis was more on 
current needs of consumers of the loca- 
lity than on the trading prospects of the 
stall holders. It is also more appropriate 
to impute or attribute to any action taken 
by a local authority like a Municipal Cor- 
poration in matters of this nature, a pur- 
pose of meeting the current needs of the 
residents of the municipal area and main- 
tenance of sanitary conditions in markets, 
and market places than to infer that the 
action taken for controlling of markets 
and marketing within the municipal area 
has anything to do with the restricting of 
competition in trade between two or more 
traders dealing in the same variety ef 
merchandise. 


10. In this view, it is unnecessary 
to examine the argument addressed on 
behalf of the Municipality that the pro- 
ceedings or the decision of the Adminis- 
trator should be regarded as mere ad- 
ministrative instructions not having any 
statutory or binding force. 


11. Mr. Shivaswamy has depended 
upon a ruling of the Queen’s Bench Divi- 
sion in England in R. v, Brighton Borough 
Justices, (1954) 1 All ER 197. wherein # 
has been observed that though licensees 
other than the one holding the impugned 
license may not be strictly régarded as 
interested persons for purposes of issue of 
a writ of certiorari, the court may issue 
such a writ in exercise of its discretion 
in appropriate cases. He also referred te 
passages in S. A. Desmith’s Judicial Re 
view of Administrative Action in support 
of the view that English Courts have held 
that category of interested persons entitl- 
ed to seek the issue of writ of certiorari 
is wide enough to comprise trade rivals 
objecting to the grant or renewal of 
licences, 


12. Whatever may be the applie- 
ability of such principles in England, we 
have little doubt that the discretion under 
Art, 226 has to be exercised ordinarily, 
if not invariably, in favour of a person 
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who has a personal grievarice recognisable 
by law and that suo motu interference by 
courts upon mere information at the in~- 
stance of a person who may be regarded 


as a mere relator is to be resorted “to in. 


the light of Art. 227 of the Constitution 
Jin the interest of purity of judicial ad- 
ministrdtion and with a view to confine 
Tribunals and authorities exercising iudi- 
cial or quasi-judicial functions within the 
‘bounds of their respective jurisdictions. 
13. So far as the present question 
is concerned, the ruling of the Supreme 
Court we have cited above is exhaustive 
- of the topic and.is binding upon us. We, 
therefore, hold that this is not a case in 
which the petitioner can claim the issue 
of any writ or direction or order under 
Art, 226 of the Constitution. 


14. The Writ Petition is dismissed. 
Petition dismissed, 
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l H, B. DATAR, J. 
Channabasappa Kamadal and Sons, 
Petitioner v. Kishan Chand and Co. and 
others, Respondents. 


Civil Revn, Petn. No. 1727 of 1970, 
D/- 8-7-1971 against order of Munsiff, 
Arsikere, D/- 7-8-1970. . 

i Civil. P. C. (1908), S. 10 — Stay of 


- Suit — Where the defendant in a suit has”: 


already filed a similar suit on the same 
cause of action against the plaintiff in a 
Court at Delhi which has the competence 
to entertain the suit filed by the plaintiff 
and to grant relief claimed therein in an 
order staying the hearing of the sub- 
sequently instituted suit until the disposal 
of the suit filed by the defendant is pro- 
per. AIR 1933 Cal 887, Ref. to. 

(Paras 2, 5, 6) 
Cases Referred: Chronological Paras 
(1933) AIR 1933 Cal 887 (V 20)= 

ILR 60 Cal 1096, Kalipada ve 

Charubala 
(1901) ILR 28 Cal 28, Troyloknath 

v. Mcleod ` 

T. Venkanna, for Petitioner: M. R, 
Narasimha Murthy, for Respondent. 

ORDER:-—- Plaintiff in Original Suit 
No. 202 of 1969 pending in the court of 
the Munsiff at Arsikere is the, petitioner 

in this revision petition and ‘challenges 
the correctness. of the order passed by 
the Munsiff at Arsikere staying the hear- 
ing of the suit until the disposal of the 
suit filed before the Senior Sub Judge’s 
Court, Delhi. 


2. The plaintiff has filed a suit for 
recovery of a sum of Rs. 4,977-47 P. as 
damages for breach of contract to supply 
and purchase the cocoanuts by the de- 
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, fendants. 
have also filed a similar suit against the 


- the submission made 


A. I. R. 


The defendants in this suit 
plaintiff in the court of Senior Sub Judge 
at Delhi to recover the sum of Rupees 
13,279-85. The suit filed by the defend- 
ants is on the same cause of action, 
namely, breach of contract and has been 
filed earlier. Therefore, an application 
I. A. No. 2 was filed in O. S. No. 202 of 
1969 to stay the subsequently instituted 
suit.. Objections ‘were filed to that ap- 
plication, 


3. The learned trial Judge beld 
that the matter in issue in both the suits 
is substantially same, parties are same and 
all the conditions under Section 10 of 
the Civil P. C. were satisfied. In that 
view, the application, I, A. If was allowed 
and the suit was ordered to be stayed 
until the disposal of the suit filed in the 
court of the Senior Sub Judge at Delhi 

4, The only contention advanced 
by the learned counsel appearing for the 
petitioner in this revision petition is that 


one of the conditions laid down under | 


Section 10, Civil P. C. has not been satis- 
fied, and therefore, the lower court was 
in error in staying the Arsikere Suit 
until the disposal of the suit filed before 
the Delhi. Court. His submission was 
that it was necessary for the learned 
Munsiff to have decided as to whether 
the Delhi Court has jurisdiction to en- 
tertain the suit filed by the defendants, 
and since the learned Munsiff has not. 
determined that question, the order of 
stay granted by him was without juris- 
diction. In that connection, reference 
was made by the learned counsel to the 
contention raised by the plaintiff in this 
suit and the defendant in the Delhi suit, 
alleging that no cause of action accrued 
within the jurisdiction of the Delhi Court, 
and therefore, that court has no jurisdic- 
tion to entertain suit. As against this 
by the learned 
counsel appearing for the respondents is 
that the Arsikere Court cannot determine 
as to whether the suit filed in the Delhi 


‘Court was within the jurisdiction of the 


Delhi Court; the only thing required to be 
determined is as to whether the sub- 
sequently instituted ‘suit is tenable in that 
court and the question of jurisdiction of 
the Delhi Court cannot be determined 
while deciding the question as to whether 
aa order for Stay should be granted or 
not. 


5. Section 10 of the Code of Civil 
Procedure reads as under:— 

“10. No court shall proceed with the 
trial of any suit in which the matter in 
issue is also directly and subsequently in 
issue ‘in a previously instituted suit be-` 
tween the same parties, or between par- 
ties under whom they or any of them 
claim litigation under the same title 
where such suit is pending in the same 
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or any other court in India having ‘uris- 
diction to grant the relief claimed, >r in 


any court beyond the limits of India esta- 


blished or continued by the Central Gov- 


ernment and having like jurisdictioa, or. 


before the Supreme Court.” 


The three essential conditions that are 
necessary for grant of stay order under 
Section 10 are: (1) that the matter in 
issue in the second suit is directly and 
substantially in issue in the previously 
instituted suit; (2) that the parties in the 
two suits are the same, and (3) that the 
court, in which the first suit is instituted, 
is a court of competent jurisdicticn to 
grant the relief claimed in the subsequ- 
ently instituted suit. Therefore, wrat is 
required to be considered is as to whe- 
ther the first suit is instituted in a zourt 
of competent jurisdiction to grant the re- 
lief claimed in the subsequently instituted 
suit; it deals with regard to the campe- 
tency to entertain and grant the -elief 
of the nature claimed in the suit. This 
does not deal with regard to the  Jues- 
tions relating to the territorial jur.sdic- 
tion of the court to determine the matter. 
It deals with the competency of that zourt 
to grant relief. Such questions have 
come up for considerations before the 
courts and it has been stated that what 
is required to be determined is the com- 
petency to grant relief. For examrie, if 
the proceedings which are sought -o be 
stayed is in-the court of exclusive uris- 
diction, then a suit cannot be stayed. 
(Troyloknath v. Macleod, (1901) ILR 28 
Cal 28 at p. 34 and Kalipada v. Charvbala, 
AIR 1933 Cal 887). 


6. In that view, as the Delhi Court 
has the competence to entertain the suit 
for recovery of money and can grart the 
relief claimed in the subsequently insti- 
tuted suit, the trial court was justified in 
issuing an order of stay as prayed for by 
the defendants in the suit. 


7. In the result, this revision peti- 
tion fails and is dismissed. No costz.. 


Revision dismissed. 





AIR 1972 MYSORE 113 (V 59 C €7) 


B. VENKATASWAMI AND E. S. 
VENKATARAMIAH. JJ. 


H. Veerabhadrappa. Petitioner v. The 
Deputy Commissioner, Bellary District 
Bellary and others, Respondents. 

Writ Petition No. 560 of 1971. D/- 
10-8-1971. 

Mysore Land Revenue Rules (1966), 
R. 93-A (3) — Disposal of building sites 
by ‘private arrangement? — Deputy 
Commissioner must follow proc2dure 
prescribed in Rule 93-A (3) in disposing 
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"building sites by private arrangement. 


“Order of grant passed without comply- 


ing with that procedure is liable to be 
set . aside. (Para 4) 


T. S. Ramachandra, for Petitioner; 
Rajashekhar Murthy, -High Court Govt. 
Pleader (for No. 1) and K. Suryanara~ 
yana Rao (for Nos. 2 and 3) for Res- 
pondents. 


VENKATASWAMI, J.: The petitioner 
herein has challenged the Order of allot- 
ment of two portions of T. S, No, 64 si- 
tuate, in ward No. XXI, Block No. 3 of 
Bellary Town in favour-.of the 2nd & 3rd 
respondents herein, made by the Deputy 
Commr.. Bellary in A. Dis. Rev. 16240/ 
68-69 R-3. dated 4-7-70. That the afore- 
said T. S. No. 64 is a building site is 
not in dispute. The case of the petitioner 
is that he himself had applied for the 
grant of that site on 26-6-1967 on the 
ground that he was an adjoining owner 
and his present accommodation was 
insufficient for his residence. In response 
to that application, the Assistant Com- 
missioner, Bellary, who it is not dis- 
puted, was also a competent authority, 
sent a reply on 22-5-1970, in E. Dis 
Rev. No. 247/70-71-B, stating that the 
said T. S. No. 64 was not available for 
grant as the same was required for the 
extension of post Office as per the deci- 
sion of the Members of the Committee 
for finalisation of vacant sites. Curiou- 
sly enough, the Deputy Commissioner, 
Bellary, hardly two months later. has 
made the impugned order granting 5 
cents each to respondents 2 and 3 at a 
cost of Rs. 1-50 per sq. yd. in addition to 
a stipulation for payment of ground 
rent and sub-division fees. Aggrieved 
by this Order the petitioner has presen- 
ted this writ petition. 


2. The principal contention of Sri 
T. 5. Ramachandra, the learned counsel 
appearing on behalf of the petitioner, 
is that the Deputy Commissioner had 
not complied with the requirements of 
Rule 98A of the Mysore Land Revenue 
Rules, 1966, as amended by the Mysore 
Land Revenue (Amendment) Rules, 
1967. Specifically, he drew attention to 
the procedure laid down in sub-rule (3) 
of the said Rule, whereby a procedure 
has been prescribed for the disposal of 
building site by ‘private arrangement,’ 
we are of the opinion that this conten- 
tion must be accepted as correct. 


3. In the instant case, it is not dis- 
puted that the disposal in favour of 
respondents 2 and 3 is clearly one fall- 
ing within the category of disposal of 
sites by “private arrangement” as envi- 
saged in the said Rule. Under sub-rule 
(1) of the said Rule, two modes are 
prescribed for the disposal of sites by 
the Deputy Commissioner. They are) ° 
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(1) by public auction and (2) by ‘private 


arrangements’ on payment of a price to ° 


be fixed by the Deputy Commissioner. 
Sub-rule (3), with which we are imme- 
diately concerned reads thus: 

“In cases where. the Deputy Commis: 
sioner decides to dispose. of the building 
sites by private arrangements he shall 

(a) advertise the proposal for dis- 
posal of such buildings sites and, 
(b) call for 
a time limit of three months.” 


4, It is clear from this provi- 
sion, that in cases where the Deputy 
Commissioner decides to dispose of the 


building sites by ‘private arrangement’, 
he should comply with the require- 
ments of that provision. This Rule, in 
our opinion, is clearly based on sound 
public policy, namely, that all those 
in need of sites should have a fair and 
equal opportunity to apply for the grant 
of such sites. It is undisputed that this 
procedure has not been followed in 
making the impugned order of grant. 
The order of grant made in favour of 
respondents 2 and 3, a copy of which 
is produced herein as Ex. B., clearly 
deserves to be set aside. 


Ds; In the result, this petition 
succeeds and is allowed. The impugned 
order of the Deputy Commissioner 
Bellary, made in A. Dis Rev. 16240/68- 
69-R-3,. dated 4-7-1970, is hereby qua- 
shed. We, however, make it clear that 
it is. open to the authority concerned 
to take fresh proceedings in accordance 
with Rules and in the light of the 
observations made, 


6. In the circumstances, we make 
no order as to costs, 


Petition allowed. 


AIR 1972 MYSORE 114 (V 59 C 38) 


G. K. GOVINDA BHAT AND 
K. JAGANNATHA SHETTY, JJ. 


P. R. Nayak, Petitioner v. The Union 
of India and others, Respondents. 

Writ Petn, No. 1168 of 1969, D/- 
27-8-1971. 

(A) Mineral Concession Rules (1966), 
R. 55 — Revision — Order setting aside 
grant of mineral lease — Materials relied 
on not disclosed to grantee — Principles 
of natural justice violated — (X-Ref:— 
Rule 54) —- (X~Ref:—— Natural Justice —~ 
Opportunity of being heard). 


The Copy of revision application 
against grant of mining lease alongwith 
comments of the State Government was 
forwarded to the lessee for his comments 
and thereafter copies of comments so 
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applications povinn 


A.L R. 


made were sent to the applicant for his 
counter comments who made some fresh 
allegations which were relied on by the 
revising authority. Copy of fresh allega- 
tions was not supplied to the lessee. 

Held order setting aside grant was 
liable to be quashed. The applicant could 
have made comment upon the comments 
only. He could not make fresh allega- 
tions. Since the revising authority relied 
on those fresh allegations it was under 
an implied duty to give the lessee an op- 
portunity of being heard or to comment 
upon those additional materials, 

(Paras 10, 12) 

(B) Constitution of India, Art. 226 — 
Natural Justice —- Duty of Court — (X- 
Ref:— Natural justice). 


Natural justice requires that the pro- 
cedure before any Tribunal which is 
acting judicially shall be fair in all the 
circumstances and it is the duty of the 
court to see that this fundamental prin- 
ciple does not degenerate into a set of 
hard-and-fast rules. (Paras 10) 
Cases Referred: Chronological Paras 
(1971) 1971 AC 287 (HL), Wiseman 

v. Borneman Ll 
(1967) AIR 1967 SC 1606 (V 54)= 

1967-3 SCR 302, Bhagat Raja v. 

Union of India g 
(1966) AIR 1966 SC 671 (V 53)= 

1966-1 SCR 466, M. P. Industries 

Ltd. v. Union of India ' 8,9 


K. R. Karanth and U. L. Narayana 
Rao, for Petitioner; M.’ Papanna, Jr, 
Standing Counsel for Central Govt. (for 
No. 1), P. K. Shyamsunder, High Court 
Govt. Pleader (for Nos. 2 and 4) and P, 
Sundaraswamy (for No. 3), for Respond- 
ents. 


JAGANNATHA SHETTY, J.:—~ In 
this petition under Art. 226 of the Con- 
stitution the petitioner prays for an order 
of certiorari to quash the Order dated 
3-3-1969 made by the Government of 
India. Ministry of Petroleum, Chemical 
and Mines and Metals in its revisional 
jurisdiction under Rule 55 of the Mineral 
Concession Rules, 1960 (hereinafter ree 
ferred to as the Rules), 


2. Shortly stated, the facts leading 
fo the petition are these: By a notifica- 
tion dated 12-1-1967, the Government of 
Mysore, invited applications for the grant 
of a licence for a mining lease in respect 
of 816 acres of land, out of forest survey 
No. 2 of Atli village, in Supa Taluka of 
North Kanara District. The petitioner 
and respondent 3 among others submitted 
their applications on the same date, for 
the grant of a license. After considering 
the cases of the applicants, the State Gove 
ernment in exercise of its powers under 
Section 11 of the Mines and Minerals 
(Regulation and Development) Act, 1957, 


-and after obtaining the approval of the 
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Central Government, issued a notification 
dated 23-8-1967 sanctioning the grant of 
a Mining Lease to the petitioner in res- 
pect of the said land to the extent af 810 
acres, On 12-2-1968, the petitioner ex- 
ecuted a registered lease for a periad of 
twenty years and thereafter commenced 
stripping work to explore the worzxable 
deposits investing some capital. It is 
stated that he also exploited some iron 
ore and delivered it to the Mines and 
Metal Trading Corporation. 


3. Against the grant of lease in 
favour of the petitioner, respondent No. 3 
which is a private limited Company, pre- 
ferred a revision application to the Cen- 
tral Government under Rule 54 of the 
Rules. The copy of the revision applica- 
tion is Annexure ‘C’ to the writ pet-.tion. 
In the grounds of revision, it is sated 
that the State Government had failed to 
apply the matters specified in Sec, 11 (3) 
of the Act while considering the compara- 
tive merits of the applicants. It is fur- 
ther stated that it possesses special know- 
ledge and better experience in the iron 
ore business; that in the matter of fnan- 
cial resources, it has a paid up ceépital 
of five lakhs of rupees, and that it has 
better qualified technical staff. It appears 
from the records that in the beginning, 
the petitioner was not a party to the revi- 
sion application but was later impleaded. 
The copy of the revision application was 
sent to the State Government for sheir 
comments which were sent as per An- 
nexure “E” dated 16-1-1968, 


The Central Government by -:heir 
letter dated 13-6-1968 forwarded a zopy 
of the revision application along witt. the 
comments of the State Government to the 
petitioner inviting his comments thereon. 
On 2-9-1968, the petitioner sent his som- 
ments as per Annexure “D”. Therein, he 
has denied the superior special knowledge 
and experience in mining claimed by res- 
pondent No. 3: He has stated thag he 
has got seventeen years of experience in 
mining in the area in which the ease 
of land is in question, and that he has 
more qualified technical staff at his dis- 
posal with adequate financial resources. 
He has further stated that during the 
last three years he had taken up iror ore 
mining of Anmode Sector I and supplied 
about 70,000/- tonnes of iron ore tc the 
Mineral and Metals Trading Corporetion 
of India, with a current contract witk the 
Corporation to supply 80,000 tonnes of 
iron ore. On these among other grounds, 
he sought to justify the grant in his 
favour... 


4, The Central Government sent 
copies of the comments by the State Gov- 
ernment and the petitioner, to respond- 
ent No. 3 for its counter comments, Ex- 
hibit I dated 14th March 1968, filed along 
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with the counter-affidavit of responden 
No. 3 is the copy. of the counter-comment 
by respondent No. 3 to the comment of 
the State Govt. It is stated therein, that 
the petitioner won 30,000 tonnes of iron 
ore under an arrangement with one Mr. 
Jagannatha Gupta who was the lessee 
of the mines and therefore, that cannot 
be a relevant circumstance in favour of 
the petitioner. as the lease did not belong 
to him. Exhibit II dated 7th October 
1968, is a copy of the counter comments 
from Respondent No. 3 to the one sent by 
the petitioner, reiterating those asserted 
under Exhibit I, besides containing some 
other allegations. It may be relevant to 
state that the copies of these two counter 
comments were not sent to the petitioner, 


5. The Central Government on a 
consideration of the above stated com- 
ments and counter-comments of the par- 
ties, passed the impugned order dated 
3-3-1969 setting aside the lease in favour 
of the petitioner and directing the State 
Government to grant the lease in ques- 
tion in favour of respondent No. 3. The 
material portion of the ordér reads as 
follows:— 


“The Central Government have con- 
sidered the grounds of revision, the com- 
ments of the impleaded party Shri P. R. 
Nayak, and counter comments of the State 
Government and the petitioner as requir- 
ed under Rule 55 of Mineral Concession 
Rules, 1960. It has been observed that 
the State Government exercised their 
rights under Section 11 of Mines and 
Minerals (Regulation and Development) 
Act, 1957, while granting the mining lease 
in favour of the impleaded party. They 
had also administratively taken permis- 
sion from this Ministry earlier vide letter 
No. 7 (82)/67-MII, dated 9-8-1967. An 
opportunity was never given to the peti- 
tioners to .explain their cases nor any 
case was taken to compare the merits of 
the parties concerned. Judging from the 
facts of the case as given in the com- 
ments and counter comments. the peti- 
tioners are apparently having the special 
knowledge and longer experience in 
mining operations as they being the 
holder of large areas and big suppliers 
of the ores to the M. M. T. C. They are 
also financially and technically better 
qualified, than the impleaded party. The 
only ground that the State Government 
adduced in favour of the impleaded party 
is that he has good performance to his 
credit as he has mined 30.000 tons on (in) 
an adjoining lease and supplied to M. M. 
T. C. The State Government do not 
seem to have disclosed the fact that the 
lease did not belong to Shri P, K. Nayak. 
The performance of the petitioners is 
more than twice that of the im- 
pleaded party. The criteria laid down 
under Section 13 (Sic, 11 (2)) of Mines & 
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Minerals (Regulation and Development) 
Act, 1957. has not been correctly applied 
by the State Government while examin- 


ing the two applications presented simul- . 


taneously. In the interest of mineral 
development as also the principles laid 
down in the above quoted section of the 
Act of 1957, the Central-Government do 
not agree with the orders passed by the 
State Government. Therefore, in exer- 
cise of their revisional powers under R. 55 
of Mineral Concession Rules, 1960, and of 
all other powers enabling in this behalf, 
the Central Government hereby set aside 
the orders of the. State Government con- 
tained in their letter No, CI-51-EMT-67, 
dated 2-9-1967 and further direct the 
State Government to grant mining lease 
for Manganese and Iron ores over an area 
of 810 acres, in Alti and Almod Villages, 
Supa Taluk, North Kanara District, in 
a of Messrs, Karnatak Mining Co. 
td. 


6. The main contention of Mr. 
K. R. Karanth, learned counsel for the 
petitioner is that the order of the Central 
Government is in contravention of the 
principles of natural justice, as the deci- 
sion of the Central Government rested on 
matters found in the further or counter 
comments of respondent No. 3, without 
affording any opportunity to the peti- 
tioner to rebut the same.. Mr. Papanna, 
learned Central Government Pleader 
while supporting the impugned order con 
tended that Rule 55 of the Rules does 
not provide that the petitioner should be 
given an oportunity to rebut the further 
or counter comments offered by respond- 
ent No. 3. 


7. It is apprent that the Central 
Government has taken into consideration 
the matters stated in the comments dated 
14-3-1968 and 7-10-1968, offered by res- 
pondent No. 3. The grounds’ of revision 
application are very vague and they are 


of no assistance to find out either the 


superior qualifications possessed by res- 
pondent No. 3 or the demerits of the peti- 
tioner so as to set aside the grant made 
in his favour. The impugned order states 
that the performance of respondent No. 3 
is more than twice that of the 
petitioner, and further it finds fault with 
the State Government for not disclosing 
the fact that the lease in which the peti- 
tioner worked 30,000 tons. of iron ore 
did not belong to him. Both these facts 
are found only in the above said com- 
ments of respondent No. 3 the copies of 
which admittedly were not given to the 
petitioner.for his counter comments, 


8. It is now well settled that the 
entire scheme of the Rules posits a judi- 
cial procedure and the Central Govern- 
ment is constituted as a tribunal -to dis- 
pose of the revision application (vide 
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Bhagat Raja v. Union of India, AIR 1967 
SC 1606 and M. P. Industries Ltd. v. 
Union of India, AIR 1966 SC 671. The 
question then arises whether the order 
of the Central Government is in confor- 
mity with Rule 55. and, further, whether 
the rules of natural justice have been 
Violated. 


9. Rule 55 provides as follows: 
"55. Orders on revision application- 


(1) On receipt of an application for 
revision under R. 54 copies thereof shall 
be sent to the State Government and to 
all the impleaded parties calling upon 
them to make such comments as they. 
may like to make within three months of 
the date of issue of the communication, 
and if no comments are received by the 
Central Government within that period, 
it shall be presumed that the party which 
has omitted to make such comments or 
the State Government as the case may 
be has no comments to make and the 
case may be decided by the Central Gov 
ernment ex parte, 


(2) On receipt of the simman P 
any party under sub-rule (1). copies 
thereof shall be sent to the other parties 
calling upon such parties to make such 
further comments, as they may like to 
make within one month from the date 
of issue of the communication. : 


(3) The revision application, the 
communications containing comments and 
counter-comments referred to in sub- 
rules (1) and (2) shall constitute the re- 
cords of the case, 

(4) After considering the records re- 
ferred to in sub-rule (3), the Central 
Government may confirm, modify or set 
aside the order or pass such other order 
in relation thereto as the Central Gove 
ernment may deem just and proper.” 

*t +t *t k71 


As stated by Subba Rao, J. (as he 
then was), in the case of AIR 1966 SC 671. 
Rule 55 recognises a principle of natural 


- justice’ that a quasi-judicial tribunal 


cannot make any decision adverse to a 
party without giving him an effective 
opportunity of meeting any relevant al- 
legations against him, and that the ques- 
tion whether the said opportunity should 
be by written representation or by per- 
sonal hearing depends upon the facts of 
each case, and, ordinarily, it is in the 
discretion of the tribunal. 


10. Under the rule quoted supra, 
what appears to us is that the applicant 
must state all the grounds in support of 
his case and also against the grant made 
in favour of any impleaded party. 
Model form of application for revision 
prescribed under Rule 54 contains a 
column to state all the grounds of revi- 
sion. The copy of the revision applica- 
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tion must be sent to the impleaded part-7 
and the State Government calling upon 
them to make such comments as the7 
may like to make. It is open to tha 
State Government or the impleaded part7 
aot only to give ‘counter comments on 
she grounds stated in the revision appli- 
ation but also to state additional facts 
imd circumstances either in favour cf 
she grant: already made or against tha 
applicant. The copies of these comments 
must be given to the applicant or other 
garties for their further comments. The 
said Rule does not state that the further 
comments if any. received by the Central 
Government may be sent tc the implead- 
ed parties calling upon them to make 
such counter or further comments. 

The rule-making authority perhars 
intended that the applicant should ke 
allowed only to comment upon the com- 
ments and not to state fresh allegatiors 
against the impleaded parties, such és 
those made by respondent No. 3 in tke 
present case. If the Centre] Governmert 
proposes to rely on any fresh allegatiors 
made against any impleaded party, all 
that we need say is, that the Central 
Government is under an implied duty to 
give the impleaded party zn opportunity 
of being heard or to comment upon those 
additional materials. 

Our holding so would not frustrate 
the apparent purpose of the legislatiom: 
on the contrary it would ensure “far 
olay in action.” Natural justice requires 
that the procedure before any Tribunal 
which is acting judicially shall be far 
in all the circumstances and it is our duty 
to see that this fundamental principle 
does not degenerate into = set of harc~ 
and-fast rules. 


11. The right approach to ths 
question is that laid down in the care 
of Wiseman v, Borneman, 1971 AC 2¢7 
at p. 308 (HL). We would refer to tke 
passage in the judgment of Lord Morris 
of Borth-y-Gest. 


“That the conception cf natural juz- 
tice should at all stages guide those wko 
lischarge judicial functions is not merely 
a acceptable but is an essential part ef 
-he philosophy of the law. We often 
speak of the rules of naturel justice. But 
here igs nothing rigid ar mechanical 
ıbout them. What they ccmprehend has 
zeen analysed and described in mary 
1uthorities. -But any analysis must brirg 
nto relief rather their stirit and ther 
nspiration than any precision of defini- 
ion or precision as to application. We 
lo not search for prescript.on which will 
lay down exactly what must,- in various 
livergent situations, be done. The prim- 
tiples and procedures are to be applied 
which, in any particular situation or sat 
3f circumstances, are right and just ard 
fair, Natural justice, it has been saii, 
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is only ‘fair play in action’. Nor do we 
wait for directions from Parliament.” 


12. In the instant case, the peti- 
tioner was undoubtedly placed at a dis- 
advantage by depriving him of an ad- 
equate opportunity of commenting on the 
main materials on which the decision of 
the Central Government is based. There- 
fore, we hold that the Central Govern- 
ment’s order has been made in contraven« 
tion of the rules of natural justice. ' 


13. In the result, we allow the 
petition and quash the order dated 3-3- 
1969 made by the Government of India, 
Ministry of Petroleum, Chemical and 
Mines and Metals, Annexure F, to the 
petition and direct the Central Govern- 
ment to dispose of the revision applica- 
tion filed by respondent No. 3. after 
giving the petitioner and the State Gov- 
ernment an opportunity to make their 
comments in regard to all the allegations 
found in the further or counter comments 
submitted by respondent No. 3. 


14, The petitioner is entitled to 
his costs from respondent No. 3. Advo- 
cate’s fee is Rs. 100/-, 

Petition allowed. 
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A. NARAYANA PAI, C. J. AND 
M. S. NESARGI, JJ. 


Krishnaraja Wadayar Co-operative 
Society Ltd., T. Narasipur, Petitioner v, 
Ratnam Gopalaswamy Iyengar and an- 
other, Respondents, 


Writ Petn, No. 1389 of 1967, D}- 
13-7-1971. 


(A) Co-operative Societies — Mysore 
Co-operative Societies Act (11 of 1959), 
S. 129 (2) (z) — Rules under — Mysore 
Co-operative Societies Rules (1960), R. 31 
— Rule prescribing limitation is a pro- 
cedural rule and hence Government was 
competent to make such a rule in ex- 
ercise of powers conferred by S. 129 (2) 
(z). (Paras 5. 6) 


(B) Constitution of India, Art. 14 — 
Provision of shorter period of limitation 
under Mysore Co-operative Societies 
Rules (1960) than the Limitation Act is 
for better and speedier disposal of dis- 
putes with a view to save time and does 
not involve. discrimination violative of 
Art, 14 — (X-Ref:— Mysore Co-operative 
Societies Rules (1960), R. 31 (2) Proviso 
(1) ). (Para 9) 

Rule is also not open to attack on 
the ground of impracticability. It is in 
consonance with the state of affairs which 
the statute expects to prevail in normal 
circumstances. (Para 13) 
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Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 241 (V 52) = 
1964-5 SCR 836, C. Beepathuma 


v. V. Shankaranarayana 


B. G. Sridharan, for Petitioner; M. A. 
Gopalaswamy Iyengar, for Respondent 
No. 1. K. S. Puttaswamy, High Court 
Govt. Pleader., for Advocate General, for 
Respondent. 


NARAYANA PAI, C. J.:— The peti- 
tioner is a Co-operative Society and in 
praying for the quashing of an order 
made by the Mysore Co-operative Appel- 
late Tribunal. the principal question raised 
is one of limitation under Rule 31 of the 
Co-operative Societies Rules. As the ap- 
pellate Tribunal has rejected the peti- 
tioner’s (Society’s) claim against the res- 
pondent on the ground that the same is 
barred by limitation under the said rule, 
the Society contends that that rule to 
the extent it is against its claim in this 
case is ultra vires and invalid and should 
therefore be struck down. 


zA The respondent who was an 
officer or an employee of the society was 
sought to be proceeded against under 
Section 70 of the Co-operative Societies 
Act for recovery of a sum of Rs. 1092-87 
being the value of the sugar found short 
in the society’s stock during the period 
he was in charge of the sugar section. 
The period during which the respondent 
was in charge of the sugar section was 
from 25-10-1959 to 16-11-1961. The act 
or omission of the respondent regarding 
shortage took place some time during 
that period. The dispute was filed be- 
fore the Registrar on the 18th of May 
1964 i.e.. more than two years after the 
act or omission resulting in the shortage. 
Sub-rule (2) of R. 31 prescribed 
a period of six years from the date of 
cause of action for the institution of any 
dispute under Section 70 of the Act. Two 
provisos are appended thereto. Under the 
first of it. a dispute between the society, 
or its committee, and any past committee, 
any past officers, past agent, or past em- 
ployees ete., should be referred to the 
Registrar within two years from the date 
on which the act or omission with re- 
ference to which the dispute arose, took 
place. The second proviso prescribes a 
limitation of 30 days from the date of 
declaration of the result of an election 
for making a reference of a dispute in 
relation to the election. 


4, On the language of the rule, 
there can be no doubt whatever that the 
Co-operative Appellate Tribunal was right 
in holding that the petitioner’s claim was 
barred by limitation under the first pro- 
viso. Hence the argument that the said 
proviso should be struck down either as 
ultra vires or at any rate as being so 
unreasonable as to bring about a defeat 
of the object of the statute. 


A.L R. 


5. The argument of incompetency, 
in our opinion, is wholly unsustainable. 
The rule is made in exercise of the power 
conferred on the State Government by 
Section 129 of the Act, according to which 
the Government is empowered to make 
rules to carry out the purposes of the 
Act. Sub-section (2) sets out that in par- 
ticular and without prejudice to the gene- 
rality of the power conferred by the first 
sub-section, such rules may provide for 
all or any of the matters mentioned under 
sub-section. Clause (z) enumerates one 
of the topics of the rules to be procedure 
to be followed in proceeding before the 
Registrar, arbitrator or other person 
deciding disputes. 


6. It is undisputed and indisput- 
able that the law of limitation is part 
of the law of procedure. If any autho- 
rities are necessary. it is enough to refer 
to the ruling of the Supreme Court in 
C. Beepathuma v. Velasari Shankara- 
narayana Kadambolithaya, AIR 1965 SC 
241, at p. 245, where their Lordships ob- 
serve “there is no doubt that the law of 
limitation is a procedural law and the 
provisions existing on the date of the 
suit apply to it.” 


T. The next argument in support 
of the case of the alleged incompetency is 
that the provision of two years of limita- 
tion under the first proviso involves 
discrimination, violative of Art. 14 of the 
Constitution. 


8. In the first place, it is too late 
in the day to contend that by providing 
different periods of limitation for different 
remedies in respect of different causes of 
action an infraction of the 14th Article 
of the Constitution is brought about. 
Indeed, such is not the argument addres- 
sed either by Mr. Sridharan for the peti- 
tioner in this case or Mr. Vasudeva Reddy 
in Writ Petition No. 1470 of 1971, the 
admission whereof awaits the disposal of 
this case. 


9, But the argument strongly 
pressed by Mr. Vasudeva Reddy is that 
whereas in the case of ordinary indivi- 
duals and in the case of other incorporat- 
ed bodies like companies under the Indian 
Companies Act, the normal period for 
recovery of debts or other dues is three 
years, the provision made under the rule 
now in question for a shorter period 
must be regarded as involving discrimina~ 
tion, violative of Art, 14 of the Consti- 
tution. This again is impossible of ac- 
ceptance, because there is a clear classi- 
fication between individuals and com- 
panies on the one hand and Co-operative 
Societies on the other. With a view to 


provide for better and speedier disposal 


of disputes, separate provision is made 
under Section 70 of the Co-operative 
Societies Act for dispute being referred 
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to the Registrar and adjudicated upon br 
an arbitrator appointed by him. Mr 
Reddy had to’ concede that such a provi- 
sion was intended for relieving the ad- 
judication of disputes in Co-operative 
Societies from the burden of what is 
Jescribed as the elaborate procedure gov- 
arning ordinary litigation in civil courts. 
That very concession involves the fur- 
her concession that freedom from elabo- 
rate details of procedure is conferred 
apon this special type of disputes with 
a view to save time. If so, the prescrip- 
tion of a shorter period of limitation B 
quite In consonance with that object and 
cannot to any extent be said to involve 
any impediment to the achievement cf 
the said object. 


10. The alternative argument 5 
that. the rule is not workable and ma7 
n some circumstances bring about injus 
ice. The argument in this regard is thet 
t may take more than two years for the 
society to acquire knowledge of the act 
ər omission on the part of the other side 
and that therefore before the society 
comes to know of it, its cause of action 
may get destroyed by limitation. 


11. Now, this matter has to fe 
examined from the point of view cf 
normal state of affairs. In the case cf 
orpanised societies, like the Co-operative 
Societies. there can be no doubt that the 
Zoverning body and the officers are chars- 
>d with the duty of efficient administrē- 
‘ion of their affairs. Efficiency of such 
administration is expected to be mair- 
tained by frequent supervision, internal 
audit, etc.. Section 63 of the Co-operative 
Societies Act further requires that tre 
registrar should get the accounts of 
societies audited at least once a year. 


12. In these circumstances, if 
shings proceed normally, there can te 
no doubt that any cause of action will 
come to the knowledge of persons in 
charge of the affairs of the Society m 
such time as to enable the society -o 
make a reference in respect of any dis- 
oute arising from any act or omision œn 
she part of its servants or committee or 
any past committee, any past office, 
atc., within a period of two years mem- 
sloned in the first proviso to sub-rule (2) 
9 Rule 31 of the Co-operative Societizs 
Rules. 


13. When such is the clearest 
nference available from normal ci:- 
*tumstances or the normal state of 
affairs. it is impossible to accept the 
argument that the proviso will reduze 
matters into absurdity if we do mt 
read into it some words so as to make 
the starting point coincide with the ac- 
quisition of knowledge of 
ymission on the part of the authorities 
>f the society. When read as it stancs, 
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the act >r- 


[Pr. 1] Mys. 119 


it is perfectly practicable and is in con- 
sonance with the state of affairs which 
the statute itself expects to prevail in 
normal circumstances. To read further 
words into the rule would be opposed to 
ali known cannons of interpretation. 


14, We hold therefore that the 
first proviso to sub-rule (2) of R. 31 is 
not open to attack of either invalidity or 
impracticability. 

15. Upon facts. it is unnecessary 
to interfere with the opinion of the Ap- 
pellate Tribunal that the Society has 
failed to prove its case, 

16. The Writ Petition is. there- 
fore, dismissed, 

Petition dismissed. 





AIR 1972 MYSORE 119 (V 59 C 40) 
H. B. DATAR, J. 


Venkatappa, Petitioner v. S. N, 
Venkateshaiah and others, Respondents. 


Civil Revn, Petns. Nos. 1245 and 1246 
of 1970, D/- 9-6-1971 against order of 
Munsiff. Kolar, D/- 27-7-1970. 


General Clauses Act (1897), S. 7 — 
Revival of repealed Act —— No question 
of revival of repealed Act arises when 
the repealing Act is declared unconstitu- 
tional and void. (1971) 1 Mys LJ 350, 
Overruled; (1970) 1 Mys LJ 278 & AIR 
1970 SC 685, Followed — (X-Ref:— 
Mysore Agricultural Debtors’ Relief Act 
(29 of 1966), S. 64 (2)). (Para 4) 


Thus the Mysore Agricultural Deb- 
tors’ Relief Act of 1966 which repealed 
the Mysore Agriculturists Relief Act 
1928. being held to be unconstitutional, 
it, has to be held that the provisions of 
the 1928 Act have not been repealed at 
all. . (Para 4) 
Cases Referred: Chronological Paras 
(1971) 1971-1 Mys LJ 350, P. V. 
Rangaswami v. Shah Krishnaji 
Valaji and Co. 3 

(1970) AIR 1970 SC 685 (V 57), 
Mulechand Odhavaji v. Rajkot 
Borough Municipality 

(1970) (1970) 1 Mys LJ 43. D. M. 
Thippeswamy v. State of Mysore 

(1970) (1970) 1 Mys LJ 278, C. M. ` 
Gopala Setty v. Channarayapatna 
Town Municipality 


N. Raghupathy, for Petitioner; L, S. 
Venkatakrishna for M, S. Bhujanga Rao, 
for Respondents Nos. 1 to 10 in C., R. P. 
No. 1245 of 1970 and for Respondent in 
C. R. P. No. 1246 of 1970. 


ORDER:— Petitioner in these revi- 
sion petitions is the defendant. Plaintiff- 
respondents filed two suits O. S, No, 152 
of 1967 and O. S. No, 130 of 1967, for 
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recovery of certain amount due to them. 
The defendant is the same in both the 
suits.. Two issues were raised as to whe- 
ther the defendant was an agriculturist 
as defined by Section 2 of the Mysore 
Agriculturists Relief Act at the time of 
the suit transactions and whether the suit 
was in time. The learned trial Judge re- 
corded the evidence and came to the con- 
clusion that the defendant was an agri- 
culturist as defined by Section 2 of the 
Mysore Agriculturists Relief Act, and 
therefore, held that the suit was within 
time. It is the correctness of the findings 
on these issues that is challenged in these 
two revision petitions. 


2. Sri N. Raghupathy, learned 
counsel appearing for the petitioner in 
both the petitions, contended that the 
finding that the income of the petitioner 
was only Rs. 1500/- per year was not 
justified by the evidence on record. 
He has taken me through the oral as 
well as documentary ‘evidence in the case. 
The records would disclose that the case 
of the defendant that he was getting an 
income of Rs. 14,000/- to Rs, 15.000/- is 
not supported by any material. It is not 
disputed that the only source of income 
of the defendant was from agriculture, 
and having regard to the evidence on re- 
cord, it has to be held that the gross in- 
come which the defendant was getting 
was about Rs. 2,000/-- The court below 
has accepted the fact that Rs. 500/- to 
600/- has been spent for cultivation, with 
the result, that the net income would be 
Rs. 1,500/-. Having regard to the mate- 
rial on record, I am of the view that this 
finding cannot be said to be erroneous 
and so it cannot be interfered with. 


3. Sri Raghupathy raised another 
contention that the question of determina- 
tion of the issues arising under the 
Mysore Agriculturists Relief Act of 1928 
does not arise for consideration as that 
Act was no more in operation. In sup- 
port of that contention, reliance was 
Placed upon the decision of this Court 
reported in (1971) 1 Mys LJ 350, P. V. 
Rangaswamy v. Shah Krishnaji Valaji & 
Co., wherein Venkataswami, J. held as 
follows:— 


“On the Mysore Agricultural Debtors’ 
Relief Act, 1966 being held to be uncon- 
stitutional by the High Court, the earlier 
Mysore Agriculturists Relief Act 1928 
which was repealed by the 1966 Act, did 
not stand revived.” 


In my view. the view taken by Venkata- 
swami, J., is not in accordance with the 
principle laid down in the judgment of 
the Division Bench of this Court in (1970) 
1 Mys LJ 278, C. M. Gopala Setty v. 
Channarayapatna Town Municipality, as 
also of the Supreme Court judgment in 


A.I. R. 


AIR 1970 SC 685, Mulchand Odhavaji v. 
Rajkot Borough Municipality. 

4. It is by Section 64 (2) of the 
Mysore Agriculturists Relief Act. 1966 
that the provisions of the Mysore Agri- 
culturists Relief Act, 1928 were repealed. 
The constitutional validity of this Act was 
challenged and this Court in (1970) 1 Mys 
LJ 43, D. M. Thippeswamy v. State of 
Mysore struck down the provisions of the 
Mysore Agricultural Debtors’ Relief Act, 
1966. If the provisions of the Mysore 
Agriculturists Debtors’ Relief Act of 1966 
are declared unconstitutional and struck 
down, there is no Act by which the pro- 
visions of the Mysore Agriculturists 


- Relief Act, 1928 have been repealed. In 


that view, there is no question of the 
1928 Act being revived, but the Act which 
repealed the 1928 Act enactment being 
held to be unconstitutional, it has to be 
held that the provisions of the Mysore 
Agriculturists Relief Act, 1928. have not 
been repealed at all. 


5. In: the case in (1970) 1 Mys LJ 
278 cited above, this is what has been 
laid down:— 

“It is only when Rules and Bye-laws 
are validly made under the 1964 Act. that 
the corresponding Rules and Bye-laws 
made under the old Act will be supersed- 
ed, and if the Rules and Bye-laws made 
under the 1964 Act are invalid for any 
reason, the corresponding Rules and bye- 
laws under the old Act will not be 
superseded but will continue to be in 
force. Hence the octroi duty imposed by 
the Notification dated 3-2-1966 of Chan- 
narayanapatna Municipal Council is not 
ineffective or unenforceable because the 
octroi bye-laws have not been validly 
made or because octroi stations have not 
been specified by the Municipal Council 
under the provisions of the present Act, 
as the octroi rules and the octroi stations 
specified under the 1951 Act continued 
to be effective by virtue of the proviso 
to Section 382 of the 1964 Act.” 

The Bench considered the case of AIR 
1970 SC 685 at p. 285 stated as under: 

“In 1948, when several States of 
then known Kathewar entered into a 
covenant and formed the State of Saura- 
shtra. the Rajpramukh promulgated an 
Ordinance (which had the force of law 
as Acts passed by the Legislature of the 
State) adopting and applying the Bombay 
Municipal Boroughs Act, 1925. to the 
State of Saurashtra. The Ordinance en- 
abled the State Government to make bye- 
laws and rules enabling levy and collec- 
tion of octroi duty. Those rules and bye- 
laws would be in force in every Munici- 
pality in the State until that Municipality 
made its own rules and bye-laws. 


Rajkot Borough Municipality made its 
own rules and bye-laws for levy and 
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collection of octroi duty. Thereafter the 
Government issued a notification deleting 
the name- of that Municipality from the 
schedule of Municipalities in which the 
rules and bye-laws made by the Govern- 
ment were in force. The result contem- 
plated by that notification, the rules and 
bye-laws framed by that Municipality 
and not those framed by the Government 
would operate in relation to the octroi 
duty leviable by that Municipality. 


The rules and bye-laws framed by 
‘Rajkot Borough Municipality were fcund 
to be invalid. The appellant (in the ap- 
peal before the Supreme Court) contend- 
ed that the octroi duty demanded by the 
Municipality, could not be enforced as 
the rules and bye-laws made by that 
Municipality, were invalid and that the 
gules and bye-laws made by the Govern- 
ment under that Ordinance no longer 
applied. 


TAT -j 


Repelling that contention, the 
Supreme Court said that the Government 
rules would cease to apply from the iime 
Rajkot Borough Municipality brought 
into force its own bye-laws and rules 
under which it could validly impose and 
recover octroi duty, that if the rules and 
bye-laws made by that Municipelity, 
could not legally be in force for some 
reason or the other, the Government 
rules would continue to operate zs it 
could not be said that the Municipality 
a “put into force its independent bye- 
ws.” 33 


It was then stated that if the purpcrted 
octroi rules made by the Municipal Coun- 
cil are invalid then the old octroi rules 


are not superseded but continue to 
operate. 

6. In my view, similar is the posi- 
tion here. The 1966 Act which repealed 


the 1928 Act has been struck down, with 
the result, that there is no repeal oi the 
1928 Act. In that view, the contention 
raised by the petitioner’s counsel that the 
provisions of the Mysore Agriculttrists 
Relief Act, 1928, are not in operation, and 
therefore, the question of determination 
of status does not arise, cannot be ac- 
cepted. 


7. In the result. for: the reesons 
stated above, these revision petitions fail 
and are dismissed. Jn the circumstances 
of the case, there will be no order as to 
costs, . 
Revision dismissed. 
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AIR 1972 MYSORE 121 (V 59 C 41) 
M. SADANANDASWAMY, J. 


Eramma w/o Bachangouda, Plaintifi- 
Appellant v. Parwatamma w/o an~ 
gouda., Defendant-Respondent. 


Second Appeal No. 395 of 1966, D/- 
5/9-3-1971. from judgment and decree of 
Dist, J.. Raichur. D/- 17-12-1965. 


Transfer of Property Act (1882), Sec- 
tion 53-A — Section 47 (1) of the Hydera- 
bad Tenancy and Agricultural Lands Act, 
which invalidates transfer of agricultural 
land without the previous sanction of the 
Collector, is no bar to the defence of vart 
performance in vendor’s suit for vendee’s 
ejectment — (X-Ref:— Tenancy Laws — 
Hyderabad Tenancy. and Agricultural 
Lands Act (21 of 1950), S. 47 (1) ). (1963) 
2 Mys LJ 146 & (1970) 1 Mys LJ 16, 
Held no longer good law in view of AIR 
1964 SC 978 & AIR 1970 SC 546. 

(Para 14) 

The fact that there was no express 
condition in the agreement of sale that 
the vendor would undertake to obtain 
previous sanction of the Collector for the 
transaction makes no difference to the 
application of the principles of S. 53-A. 
because such an undertaking on the part 
of the vendor must be taken as an im- 
plied condition of the contract of sale. 

(Paras 12, 14) 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 546 (V 57)= 
(1970) 2 SCR 854, Nathulal v. 
Phoolchand 6, 8. 10. 12, 13 
(1970) 1970-1 Mys LJ 16, Totappa 
v. Kalappa 7, 8, 14 
(1969) AIR 1969 SC 204 (V 56)= 
1969-1 SCR 342, Ram Kristo v. 
Dhankisto 15 
(1969) 1969-2 Mys LJ 358. Yamun- 
amma v. Ramachandra Samukha 15 


(1967) AIR 1967 Cal 423 (V 54), 
Jitendra Nath Mukherjee v. 
Commrs. of Baduria Municipality 7 

(1965) 1965-2 Andh WR 61 = ILR 
(1965) Andh Pra 1226, Raghava- 
chari v, Ramakrishna Reddy 7 

(1964) AIR 1964 SC 978 (V 51)= 
(1964) 2 SCR 495. Mrs. Chandnee 
Widyavati Madden v. Dr. C. L 
Katial 8. 9, 11, 12 

(1963) AIR 19638 SC 358 (V 50) = 
(1963) 2 SCR 707. Mohanlal v., 
Tribhovan 

(1963) AIR 1963 Andh Pra 232 
(V 50) = (1962) 2 Andh WR 462, 
Vasudev Reddy v, Venkata Reddy 7 

(1963) 1963-2 Mys LJ 146. Kempe 
Hussain Saheb v. Murtaza Sab 

(1957) ATR 1957 Andh Pra 859 


15 


7,8, 14 


(V 44) = (1957) 1 Andh WR 135, 
Akram Mea v. Secunderabad 
Municipal Corporation 7 
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(1957) AIR 1957 Bom 138 (V 44)= 
59 Bom LR 303. Nanasaheb v, r 
Appa 
(1956) AIR 1956 Pat 308 (V 43)= 
1956 BLJR 249, Raju Roy v., 
Kasinath Roy 7 
(1930) AIR 1930 PC 287 (V 17)= | 
57 Ind App 333, Motilal i 
Nanhelal 11, 14 
(1928) AIR 1928 PC 273 (V E 
1929 Mad WN 1, John H. Arsecu- 
leratne v. J. B. M. Perera 7 


S. G. Sundaraswamy, for Appellant; 
K. R. Karanth. for Respondent. 


JUDGMENT:— Appellant is the 
plaintiff. The respondent is the defendant. 
The suit was filed for possession of lands, 
survey Nos. 150, 151 and 158 of Modala- 
pur. Manvi Taluk and for consequential 
reliefs. The plaintiffs case was that she 
was dispossessed by defendant and her 
husband in the year 1954 and the revenue 
records were manipulated in their favour. 
The defendant pleaded that there was an 
agreement of sale dated 27-6-1951 be- 
tween the plaintiff and the defendant, 


that the plaintiff had thereunder agreed’ 


to sell the suit properties and two other 
properties for a sum of Rs, 6,000/-, that 
a sum of Rs. 5,000/- was paid to the 
_ plaintiff, that the defendant got posses- 
sion of the properties in pursuance to the 
said agreement and continues in posses- 
sion as owner. The defendant relies on 
Section 53-A of the Transfer of Property 
Act to defeat the claim of the plaintiff in 
the suit 


2. The trial court framed the 
following issues:— 


(i) Whether the agreement of sale 
dated 27-6-1951 filed by the defendant 
has been executed by the plaintiff and 
what is its legal effect? 


(ii) Whether the said agreement deed 
is inadmissible in evidence? 

(iii) Whether the possession of the 
suit land had been transferred in pur- 
suance of the abovementioned agreement 
of sale and what is its legal effect? _ 

(iv) Whether the court-fee paid in the 
case is sufficient? 

(v) Whether the contract for sale as 
stated by the defendant is null and void 
under the Hyderabad Tenancy Act? 

(vi) To what relief is the plaintiff 

entitled? 
Both the lower courts have held that the 
agreement to sell dated 27-6-1951 has 
been executed by the plaintiff, that the 
said deed is admissible in evidence and 
that possession of the suit properties had 
been transferred in pursuance to the 
abovesaid deed to the defendant. These 
are findings on questions of fact and can- 
not be interfered. with in this second 
appeal, 
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3. Both the lower courts have also 
held the 5th issue in favour of the de- 
fendant. Both the lower courts have dise 
missed the suit, 


4. On behalf of the appellant, fi 
is urged by the learned Advocate Gene- 
ral, firstly that the document Ext. D-} 
is not a mere agreement to sell but pura 
ports to be a sale deed and is hit by Sec- 
tion 47 of the Hyderabad Tenancy Act} 
secondly, even assuming that it is only an 
agreement to sell, it is hit by Section 47 
of the Hyderabad Tenancy Act; and 
thirdly, that the defendant is not entitled 
to rely upon Section 53-A of the Trans- 
fer of Property Act since the transaction 
under Ext. D-1 is invalid as it is for 
bidden by law under Section 47 (1) of 
the Hyderabad Tenancy Act. 


5. Section 47 (1) of the Hyderabad 
Tenancy and Agricultural Lands Act 21 of 
1950 reads as follows:— 

“47 (1) Notwithstanding anything con- 
tained in any other law for the time 
being in force or in any decree or order 
of a court, no permanent alienation and 
no other transfer of agricultural land 
shall be valid unless it has been made 
Mate the previous sanction of the Collece 
or.” 


Exhibit D-1 is termed as “Karar 
Patra.” The recitals in the said docu« 
ment are to the effect that the lands 
are sold for Rs, 6000/- that after recei« 


. ving Rs, 5,000/~ in cash, the possession of 


the lands was handed over to the defend- 
ant that day. It also recites that from 
that day, the plaintiff has no right over 
the properties and that three months from 
that date, the plaintiff will give a regis- 
tered rajinama and get the patta trans- 
ferred and that if she fails to do so. the 
defendant may get the patta registered 
on the basis of this rajinama.: 


6. Under Section 53-A of the 
Transfer of Property Act, the conditions 
necessary for making out the defence of 
part performance to an action in eject- 
ment by the owner are as set out by 
the Supreme Court in AIR 1970 SC 546 
(Nathulal v. Phool Chand). i. e.. 


(1) that the transferor has contracte 
ed to transfer for consideration any im~« 
movable property by writing signed by 
him or on his behalf from which the 
terms necessary to constitute the transfer 
can be ascertained with reasonable cere 
tainty; 


(2) that the transferee has. in part per- 
formance of the contract, taken possession 
of the property or any. part thereof, or 
the transferee, being already in posses- 
sion continues in possession in part pere 
formance of the contract; 


(3) that the transferee has done soma 
act in furtherance of the contract; and 
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(4) that the transferee has perform- 
ed or is willing to perform his part of 
the contract, ' 


According to the findings of the lower 
courts, all the four requirements Fave 
been complied with in this case by the 
defendant. What is contended on benalf 
of the appellant is that Section 53-A zvan- 
not be availed of by the defendant on 
account of the fact that the document 
Ext. D-1 is invalid and unenforceablə in 
law by virtue of Section 47 (1) of the 
Hyderabad Tenancy and Agricultural 
Lands Act, 


7. It is not disputed that the Jro- 
perties are agricultural lands and that the 
sanction contemplated unler Sec. -47 (1) 
has not been obtained. The decision of 
this court in (1963) 2 Mys LJ 146, (Kempe 
Hussain Saheb v. Murtuza Sab) is relied 
on. That was a case of an unregistered 
sale deed under which an agricultural 
land was purported to be sold and the 
sanction contemplated tinder Sec, 47 (1) 
had not been obtained. Following the 
decision in AIR 1928 PC 273. it was held 
that the equitable doctrine of part per- 
formance cannot overrule the straight 
provisions of a statute and since the pro- 
visions contained in Section 47 (1) aave 
to be enforced ‘notwithstanding anything 
contained in any other law’ the provisions 
of Section 53-A of the Transfer of Pro- 
perty Act have to yield to the provisions 
of Section 47 of the Hyderabad Tenancy 
Act. It was accordingly held that the 
purchaser could not seek the protection 
of Section 53-A of the Transfer of Pro- 
perty Act. The appellant also relied on 
the decision in AIR 1957 Andh Pra 859, 
(Akram Mea v. Secunderabad Municipal 
Corporation) wherein it has been held 
that the contract contemplated by Sec- 
tion 53-A is a valid contract. but that 
if the contract is invalid under any other 
law, that section cannot validate that 
which the law says is invalid. In this 
ease, the decision of the Privy Ccuncil 
in AIR 1928 PC 273 was followed: But 
in AIR 1963 Andh Pra 232, it was held 
that in a suit for recovery of possession, 
the plea of the defendant that under an 
unregistered contract of sale he has been 
in possession of the land, would not 
render possession of the defendant legal 
when his defence under Section 53-A of 
the Transfer of Property Act cannot be 
shut out on account of the provisicns of 
Section 47 of the Hyderabad Tenancy 
Act. Again in (1965) 2 Andh WR 61 it 
was held that the defendant who claimed 
protection of Section 53-A of the Trans- 
fer of Property Act on the basis that he 
obtained possession under an agreement 
to sell from the plaintiff was negatived 
on the ground that the transaction was 
made in contravention of Section 47 of 
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the Hyderabad Tenancy and Agricultural 
Lands Act. The decisions of the Andhra 
Pradesh High Court are not uniform, The 
appellant next relied on the decision in 
AIR 1967 Cal 423, (Jitendra Nath v. 
Baduria Municipality) wherein it was 
held that Section 53-A is not available 
Since in that case it was held that there 
was no transfer at all as it is contrary 
to the mandatory provisions of Sec. 103 
of the Bengal Municipal Act. It was held 
that due to non-compliance with the said 
provisions. there was no contract and 
there was no instrument of transfer at 
all as defined under Section 53-A. The 
next decision relied on is AIR 1956 Pat 
308, (Raju Roy v. Kasinath Roy) wherein 
it has been observed that the contract 
contemplated under Section 53-A is a con- 
tract which is enforceable under law and 
in that case, it was held that possession 
had not been delivered to the transferee 


_in pursuance to the contract. under Sec- 


tion 53-A. This will not apply to the 
facts of the present case. 


It is contended on behalf of the ap- 
pellant, that the terms of Ext. D-1 show 


“that it purports to be a sale deed. Alter- 


natively, it was contended by the learned 
Advocate General that even if it is held 
to be an agreement to sell, even then the 
transaction under Ext, D-1 is hit by Sec- 
tion 47 (1) of the Hyderabad Tenancy 
Act. He has relied on (1970) 1 Mys LJ 
16, (Totappa v. Kalappa) for this purpose. 
In that case. the defendant resisted the 
suit on the ground that he had paid the 
full price and taken possession under an 
agreement of sale from the plaintiff. It 
was held that the transaction was really 
a permanent alienation which was pro- 
hibited by Section 47 Hyderabad Tenanev 
and Agricultural Lands Act and that the 
defendant could not rely on Section 53-A 
of Transfer of Property Act since the 
transaction was expressly prohibited by 
statute, 


8. On behalf of the respondenf, 
Sri Karanth, her learned counsel. con- 
tended that the two decisions of this 
court in (1963) 2 Mys LJ 146 and (1970) 
1 Mys LJ 16, are no longer good law in 
view of the decisions of the Supreme 
Court in AIR 1964 SC 978 and AIR 1970 
SC 546. The question to be considered 
therefore is whether his contention is 
correct. In AIR 1957 Bom 138, (Nana- 
saheb v, Appa) it was held that where the 
sale is not duly completed by law. that 
instrument may be looked upon as a 
contract within the meaning of S. 53-A 
of the Transfer of Property Act. It can- 
not be disputed that in this case Ext, D-1 
could be considered as an instrument of 
transfer of property within the meaning 
a ao 53-A of the Transfer of Property 

ct 
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9. In AIR 1930 PC 287, (Motilal 
v. Nanhelal) it has been held that where 
the vendor agreed to transfer the culti- 
vating rights in Sir land, there was an 
Implied covenant on his part to do all 
_ things necessary to effect such transfer. 
This decision was followed in AIR 1964 
SC 978. In that case, the plaintiff en- 
tered into a contract of sale of a -house 
belonging to the defendant on the plot 
granted by the Government. One of the 
terms of the contract was that the vendor 


had to obtain the necessary permission. 


of the Chief Commissioner of Delhi for 
the sale within two months of the agree- 
ment and that if permission was not pro- 
duced within the time, it was open to 
the vendees to extend the time or cancel 
the contract. The vendor made an ap- 
plication for permission but it was refus- 
ed. The vendees filed a suit for specific 
performance of the contract or alterna- 
tively for damages. It was found that 
the vendees were always ready to per- 
form their part of the contract and that 
it was the vendor who wilfully refused 
to perform her part of the contract and 


that time was the essence of the con-. 


tract. It was held that the court had to 
enforce the terms of the conract and 
enjoin upon the vendor to make the neces- 
sary application for permission and that 
in the event the permission was refused 
the vendees would be entitled to damages. 
The High Court relying mainly on the 
decision of the Privy Council in AIR 1930 
PC 287, had come to the conclusion that 
there was a completed contract, that the 
contention in the agreement that the 
vendor would obtain sanction of the Com- 
missioner did not render the contract in- 
complete. The High Court also- had 
pointed out that if the Chief Commissioner 
refused to grant the sanction, the plain- 
tiff may not be able to enforce the decree 
for specific performance of, the contract 
but that it would be no bar for the court 
_ passing the decree. The Supreme Court 
modified the decree of the High Court and 
added the clause that the defendant- 
vendor should make the necessary appli- 
cation to the Chief Commissioner within 
one month, and further within one month 
of the receipt of such sanction the vendor 
should convey the property to the plain- 
tiffs, and that in the event of the sanc- 
tion being refused, the plaintiffs-purcha- 
sers should be entitled to damages. In 
that case, there was an express agreement 
of contract that the vendor should obtain 
sanction of the Chief Commissioner. but 
that circumstance is not material for the 
application of the principle laid down in 
that decision in view of the Privy Coun- 
cil decision in AIR 1930 PC 287 which 
was followed in that decision. l 


10. In AIR 1970 SC 546. the lands 
stood in the name of the brother of the 
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vendor. The vendor agreed to sell the 
land and the factory standing thereon 
and received part of the purchase price 
and put the purchaser in possession of 
the property. The agreement was enter- 
ed into on February 26, 1951. The pur- 
chaser agreed to pay the balance on May 
7. 1951. The terms of the agreement 
were reduced to writing. On the plea 
that the purchaser failed to pay on the 
due date the balance of price, the vendor 
rescinded the contract on October 8, 1951 
and filed a suit in May 1954 for a decree 
for possession of the land and the factory 
and for mesne profits from the date of 
delivery till possession was restored alleg- 
ing that the purchaser was a trespasser 
because he had,: contrary to the express 
terms of the agreement, made default in 
payment of the balance of the purchase 
price on or before May, 1951. The said 
purchaser contended that the vendor had. 
failed to get the name of his brother 
deleted from the revenue record accord-= 
ing to the terms of the agreement. that 
the purchaser was ready and willing to 
pay the balance price. The trial court — 
decreed the suit holding ‘that the pur- 
chaser had committed breach of con- 
tract. In appeal, the High Court reversed 
the decree and declared that the vendor 
was entitled to. the balance of the con- 
sideration as also the mesne profits till 
the date on which the balance price was 
deposited by the purchaser. Subject to 
this direction the purchaser was allow- 
ed to retain possession of the property. I£ 
was also directed that if the purchaser 
committed default the vendor may claim 
possession of the entire propérty with 
mesne profits. 


11. The High Court held that the 
vendor was not guilty of breach of con- 
tract for the purchaser had arranged with 
a Bank to borrow the sum needed by him 
and that the purchaser had sufficient 
source at his disposal to pay the balance’ 
amount due. The trial court as well as 
the High Court held that the purchaser 
failed to pay the amount on or before the 
stipulated date. May 7, 1951 and that he 
had not paid the amount as pleaded by 
him. Though the vendor had undertaken 
to get the name of his brother removed 
from the revenue records and to get his 
own name entered the land used to stand 
in the name of his brother till October 
1952 and before that date the vendor re« 
scinded the contract. By virtue of Sec- 
tion 70 (4) of the Madhya Bharat Land 
Revenue and Tenancy Act 66 of 1950, the 
purchaser not being an agriculturist, the 
property could not be sold to’ him with- 
out the sanction of the State Govern- 
ment. Even in the absence of any speci- 
fic clause dealing with this matter, it was 
held that a condition that the vendor will 
secure the sanction under Section 70 (4) 
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must be implied since it is well settled 
that where by statute property is not 
transferable without the permission ef 
the authority, an agreement to transfer 
the property must be deemed subject <o 
the implied condition that the transferer 
will obtain the sanction of the authority 
concerned. The decisions in AIR 1930 FC 
287 and AIR 1964 SC 978, (Mrs. Chandnee 
Widya Vati Madden v. Dr. C. L. Katiel) 
were relied on. Another argument was 
raised on behalf of the vendor that under 
Section 70 (8) of the Madhya Bharat 
Land Revenue and Tenancy Act, the plea 
of part performance under Section 53-A 
of the Transfer of Property Act was not 
available to a person put in possession Df 
the property under contract of sale. Sez- 
tion 70 (8) provided that no sale under 
this section shall be deemed to be valid 
until the sale deed had been -register2d 
in accordance with the law of registra- 
tion. It was held that this clause only 
requires not only the conditions prescrid- 
ed by Section 70 but also registration of 
the sale deed as a condition required to 
be complied with before a sale is vald. 
Since the plaintiff relied upon a ccn- 
tract of sale and the equity which he was 
entitled to set up to defend his posses- 
sion against the claim made by the 
vendor relying upon the doctrine of nart 
performance under Section 53-A of ‘fhe 
Transfer of Property Act. it was held 
that there is nothing in Section 70 (8) 
which would operate as a bar. Afer 
setting out the conditions necessary or 
making out the defence of part perfor- 
mance to an action of an ejectment by 
the owner as set out already above, it 
was observed:— 


“If these conditions are fulfilled tren 
notwithstanding that the contract thotgh 
required to be registered, has not been 
registered, or, where there is an instru- 
ment of transfer that the transfer has 
not been completed in the manner pre- 
scribed therefor by the law for the time 
being in force, the transferor or any per- 
son claiming under him is debarred from 
enforcing against the transferee any rizht 
in respect of the property of which the 
transferee has taken or continued in tos- 
session, other than a right expressly pro- 
vided by the terms of the contract.” 

It was contended in that case that the 
plaintiff-purchaser was not willing to per- 
form his part of the contract. It was 
held that by virtue of Section 4 of the 
Transfer of Property Act, the Chap-ers 
on Transfer of Property Act which re_ate 
to contract are to be taken as part of 
the Indian Contract Act, 1872, and that 
therefore. under the terms of the con- 
tract the obligation of the parties have 
to be performed in certain sequence and 
dhat one of the parties to the contract 
cannot require compliance by the other 
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party without in the first instance -per~ 
forming his own part of the contract in 
the sequence the obligations are perform- 
able by him earlier. Consequently. it was 
held that since the implied condition of 
the contract that the vendor shall secure 
the sanction of the Collector to the trans~ 
fer under Section 70 (4) of the Madhya 
Bharat Land Revenue and Tenancy Act, 
1950 was never fulfilled the purchaser- 
defendant could not be called upon to pay 
the balance of the price and that there~ 
fore there is no default on the part of 
defendant~purchaser. The defendant-pur- 
chaser, was, therefore, held entitled to 
the protection of Section 53-A of the 
Transfer of Property Act. 


i Under Section 47 (1) of the 
Hyderabad Tenancy Act, no permanent 
alienation and no other transfer of agricul- 
tural land shall be valid unless it has 
been made with the previous sanction of 
the Collector. Hence a permanent aliena- 
tion or other transfer of agricultural land 
is valid if the previous sanction of the 
Collector has been obtained for the tran- 
saction. It is clear from the decision in 
AIR 1964 SC 978 that if there had been 
an express term in the contract of sale in 
the present case that the plaintiff would 
undertake to obtain the previous sanction 
of the collector to the sale, then the de~ 
fendant would enforce the terms of the 
contract by a suit for specific performance 
and the court could pass a decree in terms 
similar to the one passed in the case be- 
fore the Supreme Court, namely, a decree 
directing the vendor to apply for the 
necessary sanction within a specified time 
and to execute the sale deed within - 
a specified time, thereafter, and that 
in case the sanction is refused by 
the Collector the purchaser would be en- 
titled to damages. The fact that there is 
no such express condition in Ext. D-1 
that the vendor would undertake to ob- 
tain the previous sanction of the Collec- 
tor for the transaction makes no differ- 
ence to the application of the principles 
of S. 53-A of the Transfer of Property Act 
by virtue of the decision in AIR 1970 SC 
546. Such an undertaking on the part of 
the vendor is an implied condition of the 
terms of the contract under Ext, D-1. 
Hence the defendant is entitled to rely 
upon the provisions of Section 53-A of 
the Transfer of Property Act to protect 
her possession of the suit properties. | 


13. It was contended on behalf 
of the appellant by the learned Advo- 
cate General that under Section 53-A 
of the Transfer of Property Act, the 
protection afforded to the transferee 
who has obtained possession of the pro- 
perty in performance of the contract, 
is available only in cases where the con- 
tract which is required to be register- 
ed has not been registered and not in 
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any other case. To accept this argu- 
ment would be to ignore that part of 
the section which reads “or where there 
is an instrument of transfer that the 
transfer has not been completed in the 
manner prescribed therefor by the law 
for the time being in force.’ The 
Supreme Court has also held in AIR 
1970 SC 546 that one of the conditions 
for completing the contract in that case 
was the sanction required under S. 70 (4) 
of the Madhya Bharat Act, and though 
the transaction in that case had not been 
completed due to want of the sanction, the 
transferor was debarred from enforcing 
against the transferee any right other 
than a right expressly provided by the 
contract. Hence this contention of the 
appellant has to be rejected. 


14. It is clear from the two deci- 
sions of the Supreme Court referred to 
above, that in a case like the present one, 
there is an implied term of the contract 
between the parties that the previous 
sanction of the Collector has to be ob- 
tained by the vendor in order to complete 
the transfer and that until and unless 
such sanction is obtained, the transaction 
is not complete and enforceable. It is 
also clear that the transferee can file a 
suit for specific performance in terms of 
the contract to enforce the terms of such 
a contract. The transferee who has ob- 
tained possession in terms of the contract 
and has satisfied the court that the other 
conditions in Section 53-A of the Trans- 
fer of Property Act are fulfilled can rely 
upon the terms of such a contract to 
seek the protection of the Court under 
"Section 53-A of the Transfer of Property 
Act. andthe vendor will be debarred from 
enforcing any right in the property 
against the transferee except the rights 
expressly provided by the terms of the 
contract. The decision in (1963) 2 Mys 
LJ 146 proceeds on the basis that the 
equitable doctrine of part performance 
cannot override the provisions of the 
statute by which an agreement affecting 
land not executed in the manner provid- 
ed therein is rendered of no force or of no 
avail in law, relying upon the decision of 
the Privy Council in AIR 1930 PC 287. 
In (1970) 1 Mys LJ 16 it was held that 
the agreement of sale coupled with deli- 
very of possession was in substance and 
truth really a permanent alienation which 
was prohibited by Section 47 of the 
Hyderabad Tenancy and Agricultural 
Lands Act except with the previous sanc- 
tion of the Collector, and that therefore 
the transferees could not rely on 5. 53-A. 
of the Transfer of Property Act. Both 
these decisions proceed on the footing that 
the transactions are hit by Section 47 (1) 
of the Hyderabad Act, and since no sanc- 
tion was obtained from the Collector no 
reliance could be placed upon the terms 
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of the contract under Section 53-A of the 
Transfer of Property Act since the tran- 
saction was one prohibited by law. This 
view is not correct in view of the two 
decisions of the Supreme Court referred 
to above. Hence the two decisions of this 
court must be held to be no longer good 
law in view of the decisions of the 
Supreme Court referred to above. The 
defendant in this case is therefore en- 
titled to rely upon Section 53-A of the 
Transfer of Property Act to protect her 
possession. 


15. It is urged by Sri Karanth 
appearing for the respondent that since 
the Hyderabad Tenancy and Agricultural 
Lands Act, 1950 was repealed subsequent 
to the filing of the suit and that the 
Mysore Land Reforms Act, 1961 came into 
force from 2-10-1965, the plaintiff cannot 
rely upon Section 47 of the Hyderabad 
Act; that it is Section 80 of the Mysore 
Land Reforms Act which is the corres- 
ponding provision in the latter Act which 
applies to the facts of the case and that 
since the defendant is an agriculturist, 
no previous sanction of the Collector was 
necessary for the suit transaction. His 
contention is that the defendant was given 
possession of 5 lands under the suit docu- 
ment and that the suit is in. the respect 
of 3 out of the 5 items only and that the 
defendant is an agriculturist as defined 
under the Mysore Land Reforms Act 1961 
since he is cultivating the lands personal- 
ly. Under Section 80 of the Mysore Land 
Reforms Act, transfers of land in favour 
of a person who is not an agriculturist 
shall not be valid unless the permission 
of the Assistant Commissioner is obtained 
for the same. Under Section 142 of: the 
Mysore Land Reforms Act it is provided 
that “Save as otherwise provided in this 
Act” the repeal of the enactments speci- 
fied in the schedule shall not affect the 
previous operation of the said enactments, 
or any obligation or liability acquired 
under the said enactments. The Hydera- 
bad Act is one of the Acts repealed under 
Section 142. The second proviso to that 
section states that any reference to any 
enactment or other law or in any instru- 
ment to any provision of any of the re- 
pealed enactments or provisions of law 
shall, unless a different intention appears, 
be construed as a reference to the cor- 
responding provisions of this Act. He 
relied upon the decision in (1969) 2 Mys 
LJ 358, (Yamunamma v. Ramachandra 
Samukha) and contended that the provi- 
sions of Section 80 of the Mysore Land 
Reforms Act govern the rights of the par- 
ties, and since the Hyderabad Act is re- 
pealed during the course of the proceed- 
ings the defendant is entitled to rely on 
the provisions of Section 53-A of the 
Transfer of Property Act since no per- 
mission of the Assistant Commissioner is 
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necessary for the suit transaction. He als> 
relied on the decision in AIR 1968 SC 
358, (Mohanlal v. Tribhovan) for the prc- 
position that it is the law as is prevalert 
at the time of the decision of the appellate 
court that must be enforced if the law 
has changed after the suit is filed. On 
the other hand, the learned Advocate 
General relied upon the decision in AIR 
1969 SC 204. (Ram Kristo v. Dhankisto) 
wherein it is held that a transaction which 
is invalid is not rendered valid by the 
repeal of the enactment. In reply to that 
argument it was contended by Sri 
Karanth that in that case the repealing 
section did not contain the words “Save 
as otherwise provided in this Act” amd 
that the above decision does not apply to 
the facts of this case. In my opinion. it 
is not necessary to decide this question 
in view of the fact that I have held that 
the defendant is entitled to rely upon tne 
provisions of Section 53-A of the Trars- 
fer of Property Act even on the assump- 
tion that Sec. 47 (1) of the Hyderabad 
Tenancy and Agricultural Lands Act, 1950 
applies to the suit transaction. 


This appeal is therefore dismissed 
with costs. 
Appeal dismiss=d. 
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In S. A. No. 285 of 1966:— 


H. Ron for V. H, Ron, for Appellants; 
K. A. Swamy for proposed L. Rs. of Res- 
pondents l(a), 1(b), 1(d) and l(e) and 
K. S. Savanur, for Respondents Nos, 4 
and 5. 
In S. A. No, 576 of 1966:— 


K. S. Savanur. for Appellants; K. A 
Swamy, for Respondents. 


JUDGMENT:— In R. S. A. 285/66, 
the appellants are the legal respresenta- 
tives of the 6th defendant and respond- 
ent No, 1 is the plaintiff. Respondents 
2 to 6 are the defendants 1 to 5. In 
R. S. A. 576/66 the appellants are de- 
fendants 3 and 4, respondent 1 is the 
plaintiff and respondent 2 is the second 
defendant. According to the plaintiffs, 
the suit lands bearing survey Nos. 76 and 
80 of Hirebevannur village in Indi Taluk, 
originally belonged to three brothers. 
Bheema Rao, Bavan Rao and Ranga Rao, 
sons of Panduranga Rao. They were 
living separately and they were enjoying 
the usufruct of the lands separately. 
Bheemarao had incurred a debt on a pro- 
missory note with the plaintiff The 
plaintiff obtained a decree against him 
in Civil Suit No. 7/30 for recovery of 
money due on the pronote. On 16-1-30, 
there was an award decree and it created 
a charge on the undivided 1/3rd interest 
of Bheemarao in the suit lands for the 
amount due to the plaintiff under the 
decree. After passing of the award 
decree Bheemarao died. The plaintiff 
filed the execution darkast No. 18/42 
against Sahurao son of Bheemaro. Sahu- 
rao died in about the year 1931-32 and 
his widow Padmavathi Bai was brought 
on record. She died in the year 1935 and 
her daughter Indirabai was brought on 
record, She also died in 1950, and there- 
fore her husband defendant 1 was brought 
on record, In the execution proceedings, 
the 1/3rd interest of Bheemarao in the 
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suit lands was brought to sale and it was 
purchased by plaintiff himself on 6-2-1952 
for Rs. 3500/-. He obtained the sale cer- 
tificate in C. S. 87/54 and took symbolical 
possession of the properties in C. No. 
1106/54 on 4-10-1954. Defendants 2 to 4 
sold the ‘land survey No. 76 to deceased 
father of defendant 5 on 4-7-1955, who 
in turn sold the same to defendant 6 on 
5-4-1956. Defendants 2 to 4 are in pos- 
session of survey No. 80. Defendant 6 is 
in possession of survey No. 76. Since 
the defendants refused to give the plain- 
tiff 1/3rd share in the suit lands, the suit 
for partition and separate possession of 
/3rd share in the two suit lands and for 
future mesne profits etc., has been filed. 
Defendants 1 and 5 remained ex parte. 


2, The contentions of the third 
defendant which were adopted by de- 
fendants 2 and 4 as well are as follows:— 


The suit lands belong to himself and 
his two deceased brothers. Bheemarao 
as well as Sahurao died as undivided 
members of the joint family. After the 
death of Bheemarao and his son Sahurao, 
Bheemarao’s brothers became the owners 
of the suit lands by survivorship. Bheema- 
rao’s debt with the plaintiff was not for 
family benefit and the award decree does 
not bind the other coparceners, that the 
sale of the interest of deceased Bheema- 
rao in favour of the plaintiff in the ex- 
ecution proceedings: does not bind the 
other coparceners that the surviving 
coparceners have not been made parties 
in Darkhast No. 18/42, that the daughter 
of Bheemarao i.e., Indirabai was brought 
on record as the legal representative in 
that execution proceedings,- therefore, the 
Darkhast proceedings and the execution 
sale do not bind the third defendant and 
the other surviving coparceners, that 
Indirabai was not the legal representa- 
tive of Bheemarao, that Indirabai also 
gave a statement in the darkhast pro- 
ceedings that she was not the legal repre- 
sentative, but the plaintiff instigated her 
and her husband and made her to file the 
statement that she was the legal repre- 
sentative of Bheemarao that the sale had 
taken place in collusion, that the sale 
certificate granted in favour of the plain- 
tiff is hollow, that there was an encum- 
brance of survey No. 76 and defendants 
2 to 4 have discharged the same by selling 
it to defendants 5 and 6..that even if the 
sale is binding on defendants 2 to 4. un- 
less the plaintiff pays the amount which 
the defendants 2 to 4 have paid, the 
plaintiff cannot recover possession. 


3. The contentions of defendant 5 are 
that the sale of survey No. 76 in favour 
of defendant 6 is hollow and that the 
plaintiff has impleaded her unnecessarily 
in the suit and that the suit may be dis- 
missed, 


A. I. R. 


4, The contentions of defendant 6 
are as follows: After the death of 
Bheemarao, the two undivided brothers 
of Bheemarao became entitled to the 
family properties by survivorship. De- 
fendant No. 6 is not aware of the decree 
in C. S. No. 7/30 or the subsequent 
darkhast proceedings and the execution 
sale in favour of the plaintiff, and he does 
not admit the plaintiff’s claim in the suit 
lands. Defendant 6 learnt that in execu- 
tion proceedings the plaintiff had not im~ 
pleaded the proper legal representatives 
and impleaded wrong persons as the legal 
representatives and therefore the court 
sale does not bind him, that the deceased 
Ajaganappa filed a suit against Bheema- 
rao and obtained a decree in O. S, 114/31 
and in that decree a charge was created 
on the suit property, that in execution 
of that decree in darkhast No. 12/37, the 
two suit lands were brought to sale, that 
defendants 2 to 4 in order to sell the pro- 
perty took. permission of the court and 
sold the suit land S. No. 76 to Ajaganappa 
and executed a sale deed on 4-7-1955 and 
gave possession of the land to Ajagan- 
appa and Ajaganappa became the owner 
of the land, and subsequently Ajaganappa 
sold that land along with his other bro- 
perties to defendant 6 on 25-4-1956. De- 
fendant 6 was not aware of the plain- 
tiffs right in the suit land. So, the plain- 
tuff cannot claim a share in S. No. 76 
which is in possession of defendant 6 by 
virtue of Section 41 of the Transfer of 
Property Act. If it is held that the sale 
in favour of the plaintiff is binding on 
defendant 6 as defendant 6 is a bona fide 
purchaser for value without notice, plain- 
tiff may be given a share in survey No. 80 
only equal to his 1/3 share in both the 
lands since S. No. 80 is more valuable 
than survey No. 76. If equity is worked 
out in that manner none of the parties 
would be put to loss. 


5. Both the lower courts held that 
the plaintiff has become the owner of 
1/3 share in the suit lands, that the ex- / 
ecution sale in favour of the plaintiff is 
binding on defendants 2 to 4, that de- 
fendants 2 to 4 have not become the 
owners of suit lands by survivorship shat 
defendant 6 is not a bona fide purchaser 
of the suit land S. No. 76 for value with 
notice of the plaintiff’s claim, that he is 
not protected under Section 41 of the 
Transfer of Property Act, and that the 
plaintiff is entitled to partition and sepa- 


‘rate possession of 1/3 share in both the 


suit lands. 


6. Against the decree of the trial 
court defendants 2 to 4 filed Civil Ap- 
peal No, 105/61 and defendant 6 filed. 
Civil Appeal No. 106/61. Both the ap- 
peals were dismissed by a common judg- 
ment. In this court. defendants 3 and 4 
have filed R. S, A. 576/66 and defendant 6 
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has filed R. S. A. 285/66. Since common 
questions of law are involved, both -he 
appeals were heard together, 


7. The first question to be decided 
fis whether on the death of Bheemazao 
and his son Sahurao, the undivided 
1/3 interest of Bheemarao in the cuit 
schedule properties passed by survivor- 
ship to his coparceners. If it is held taat 
that it did so pass then the execution pro~ 
ceedings and the court sale would have 
taken place without impleading the real 
legal representatives of the judgment- 
debtor, and the execution sale will not 
be binding on defendants 2 to 4. If the in- 
terest of Bheemarao did not so pass by 
survivorship to the surviving coparceners, 
then the sale will be binding on the sar- 
viving coparceners defendants 2 to 4 and 
consequently on defendant 6, 


8. Exhibit 92 is the copy of lhe 
decree dated 6-1-1930 which shows that 
a charge was created on the 1/3 share of 
Bheemarao on the 
three other lands for recovery of Rurees 
950/- with interest and it also provided 
for the realisation of the amount by sale 
on failure to pay the said amount. Aiter 
the passing of the decree and before the 
execution was filed, Bheemarao died and 
Darkhast No. 89/42 was filed against 
Sahurao son of Bheemarao. The law on 
the subject is stated in Mulla’s Hindu 
Law 13th Edition at page 256. Sec- 
tion 229 (2) (ii) reads as follows:— 

*“(2) The right of a coparcener fo 
fake by survivorship is defeated in the 
following cases:—~ 

(ii) x x x x 
ii) Where the interest of the deceas- 
ed coparcener has been attached in his 


lifetime in execution of a decree against 


him. A mere decree obtained by a cre- 
ditor, not followed up by an attachment 
in the lifetime of the debtor, will not 
defeat the right of survivorship, un_ess 
the judgment-debtor stood in the relation 
of father, paternal grand-father or great 
grand-father to the surviving coparceners.” 
This statement of the law was followed 
by the lower appellate court. The lower 
appellate court also followed the decision 
fin AIR 1955 Mys 13, wherein it is teld 
that the subsistence of an attachment at 
the time of the death of a coparcener will 
preclude the accrual of title by survivor- 
ship and that the execution sale in pur- 
suance to the attachment should be deem~ 
ed to have been made to the extent of 
subsisting attachment. The trial ccurt 
held that the charge created under the 
decree had the same effect as an order of 
attachment, and it prevented the passing 
of Bheemarao’s interest by survivorsnip. 
Both the parties seem to have proceeded 
on the basis in the lower appellate ccurt 
that the charge created by the decree has 
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suit properties and. 
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the same effect as an order of attach- 
ment. The lower appellate court there- 
fore considered only the effect of an order 
of attachment. Since it is a question of 
law, the appellants are entitled to urge 
that the charge created by the decree 
does not prevent the passing of the undi- 
vided interest of Bheemarao in the suit 
properties to his surviving coparceners on 
is death. 

8-A. In (1879) 6 Ind App 88 (PC), 
(Suraj Bunsi Koer v, Sheo Proshad Singh) 
it was held that:— 

“The execution proceedings under 

which the mousah had been attached and 
ordered to be sold had gone so far as to 
constitute in favour of the judgment- 
creditor, a valid charge upon the land, to 
the extent of Adit Sahai’s undivided share 
and interest therein, which could not be 
defeated by his death before the actual 
sale. They are aware that this opinion 
is apposed to that of the High Court of 
the North Western Province already re- 
ferred to. But it is to be observed that 
the court by which that decision was 
passed does not seem to have recognised 
the seizable character of an undivided 
share in joint property which has since 
been established by the before-mentioned 
decision of this tribunal in the case of 
Deendyal Lal, (1877-4 Ind App 247) (PC). 
If this be so, the effect of the execution 
sale was to transfer to the Respondents 
the undivided share in eight annas of 
mousah Bissumbhurpore, which had 
formerly belonged to Adit Sahai. in his 
lifetime; and their Lordships are of opinion 
that notwithstanding his death, the res- 
pondents are entitled to work out the 
rights which they have thus acquired by 
means of a partition.” 
This decision was explained in (1882) 
ILR 4 Mad 302 (B. Krishna Rau v. Lak- 
shmana Shahbhogue) wherein it was held 
that the Privy Council had in effect pro- 
nounced that the interest of the judg- 
ment-debtor had by the attachment dur- 
ing his lifetime been brought under the 
control of Court for the purpose of ex- 
ecuting the decree so as to preclude the 
accrual of title by survivorship in the 
event of the death of the judgment- 
debtor before an order for sale was 
made, In (1907) ILR 30 Mad 413 
(Shankaralinga Reddy v. Kandasami The~ 
van) it was held that— 

“by virtue of the attachment the 
Plaintiffs acquired a right to have the 
Whole of the attached property applied 
in satisfaction of their debt if no other 
creditors came forward, and in any case 
a have a rateable proportion as appli- 
e 
It is in this sense that the attaching 
creditor is said to have a charge on the 
attached property and to prevent the 
attached property passing by survivor-~ 
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ship. In AIR 1914 PC 129. (Ragunath 
Das v. Sundar Das Khetri) it was held 
that the attachment in execution of a 
money decree followed by an order for 
sale does not confer on the judgment- 
creditor any charge on the land, that 
an attachment prevents and avoids any 
private alienation. but does not invali- 
date an alienation by operation of law 
such as is effected by a vesting order 
under the Insolvent Debtors Act of 1948, 
and an order for sale though it binds 
the parties does not confer title. The 
observations in. (1879) 6 Ind App 88, 
were considered in AIR 1961 Punj 510. 
(Hans Raj v. Dhanwant Singh). It was 
held that attachment of property in 
execution of a decree confers no title 
~ on the attaching creditor. but merely 
prevents a private alienation of the at- 
tached property: Relying on the ob- 
servations in AIR 1914 PC 129 and AIR 
1961 Punj 510, it is urged on behalf 
of the respondents by Sri Swamy, that 
an order of attachment does not create 
a charge and that a- charge created by 
the decree in the case stands on a higher 
footing as far as the decree-holder is 
concerned than an order of attachment 
in the course of the execution proceed- 
ing. On the other hand, it is contend- 
ed by Sri Savanur the learned counsel 
for the appellant. that courts have held 
that it is only in the case of an order 
of attachment that the passing of the 
title by survivorship is arrested and that 
the creation of. a charge by a decree 
cannot have the same effect: The ap- 
pellant relied on the decision in AIR 
1970 SC 1041 (J. K. (Bom.) P. Ltd. v. 
New Kaiser-1 Hind Spg. and Wvg. Co.), 
wherein the differente between a charge 
and mortgage is explained as follows: 


“While in the case of a charge there 
is no transfer of property or any interest 


_ therein, but only the creation of a right. 


of payment out of the specified pro- 
perty. a mortgage effectuates transfer 
of property or an interest therein, No 
particular form of words is necessary 
to create a charge and all that is neces- 
sary is that there must be a clear in- 
tention to make a property security for 
payment of money in praesenti.” 

In Mulla’s Transfer of Property Acf, 
5th Edition, page 616, it has been stated 
that: i 


“A mortgage is a Jus in Rem, a 
charge a Jus Ad Rem and the practi- 
cal distinction is that a mortgage is 
good against subsequent transferees and 
a charge is only good against subsequent 
transferees with notice.” 

Under Section 100 of the Transfer of 
Property Act, it is provided that where 
..immovable property of one person is by 
‘act of parties or operation of law made 
security for the payment of money to 


‘coparceners by 
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another, and the transaction does not 
amount to a mortgage, the latter per- 
Son is said to have a charge on the pro- 
perty, and that all the provisions of the 
Act which apply to a simple mortgage 
shall, so far as may be, apply to such 
charge, It is provided under Order 34, 
Rule 15 of the Code of Civil Procedure, 
that all the provisions of Order 34 which 
apply to a simple mortgage shall, so far 
as may be, apply to a mortgage by de- 
posit of title deeds within the meaning 
of Section 58. and to a charge within 
the meaning of Section 100 of the 
Transfer of Property Act. The right of 
survivorship is defeated where the de- 
ceased coparcener has sold or mortgaged 
his interest. It is also defeated where 
the interest of a deceased coparcener is 
attached in his lifetime in execution of 
a decree against him, Under S. 64 of the 
Code of Civil Procedure, it is provided 
that where an attachment has been made 
any private transfer or delivery of the 
property attached or of any interest 
therein shall be void against all claims 
enforceable under the attachment. HI 
an order of attachment has the effect 
of preventing the undivided interest of 
a coparcener from passing to the other 
survivorship on his 
death, there is no reason why a charge 
created by a decree should not have 
the same effect. In the present case, it 
has been held by the lower appellate 
court that the 6th defendant at the time 
of purchase of survey No. 76 from 
Ajaganappa knew about the -rights of 
plaintiff i.e.. about the attachment and 
the court sale etc., with respect to the 
suit lands, and that the 6th defendant 
is not a bona fide purchaser for value 
without notice. It is true that an order 
of attachment does not create a charge 
on the properties. It is also true that a 
charge is not on the same footing as a 
mortgage because, in the case of a mort- 
gage. the interest in the immoveable 
properties is transferred though no such 
transfer takes place in the case of a 
charge. But a charge is certainly of 
equal consequence if not standing on a 
higher footing than an order of attach- 
ment. Hence the finding of the lower 
court that the undivided interest of 
Bheemarao did not pass by survivor- 
ship to his coparceners is correct. Hence 
it was not necessary to implead the sur- 
viving coparceners as the legal repre< 
sentatives of the deceased judgment< 
debtor in the execution proceedings. The 
Court sale is therefore binding on the 
defendants. This finding of the lower 
appellate court is therefore confirmed. 


9. In (1900) 27 Ind App 216 (PC}, 
Malakarjan Bin Shidaramappa Pasare v. 
Narhari Bin Shivappa. it was held that 
an execution sale cannot be treated as 
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a nullity if the court which sells Eas 
jurisdiction to do so, and that an execu- 
tion court does not lose jurisdiction to 
sell because it serves notice on a per- 
son who does not represent the deceas-~ 
ed judgment-debtor and afterwards er- 
roneously decides that he does, and that 
such a decision is valid unless set as:de 
in due course of law. In that case, me 
Nagappa was the judgment-debtor. His 
nephew Ramalingappa was brought on 
record as the legal representative of 
deceased Nagappa. He was not his hair 
since the family had been divided. Rama- 
lingappa stated that he was not Neg- 
appa’s heir and that his heirs are itis 
daughters, the plaintiffs in the subse- 
quent suit. His objections were over- 
ruled and the properties were sold in 
execution proceedings. It was observed 
by the Privy Council as follows: 


“The code goes on to say that the 
court shall issue a notice to the party 
against. whom execution ıs applied fpr. 
It did issue notice to Ramalingappa. =e 
contended that he was not the right 
person. but the court. having received 
his protest, decided that he was the 
right person, and so proceeded with the 
execution. In so doing the court was 
exercising its jurisdiction. It made a 
sad mistake it is true; but a court Fas 
jurisdiction to decide wrong as well as 
right. If it decides wrong, the wrorg- 
ed party can only take the course pres- 
cribed by law for setting matters rigot; 
and if that course is not taken the dezi- 
sion, however, wrong, cannot be dis- 
turbed. The real complaint here is that 
the execution court construed the Ccde 
erroneously. Acting in its duty to make 
the estate of Nagappa available for pay- 
ment of his debt. it served with notice 
a person who did not legally- represent 
the estate. and on objection decided tkat 
he did represent it. But to treat such 
an error as destroying the jurisdiction 
of the court is calculated to introduce 
great confusion into the 
of the Jaw. Their Lordships agree w-th 
the view of the learned Chief Justice 
that a purchaser cannot possibly jucge 
of such matters, even if he knows the 
facts; and that if he is to be held bound 
to inquire into the accuracy of the 
court’s conduct of its own business, no 
purchaser at a court sale would be safe.” 
It was therefore held that it was neces- 
sary for the plaintiffs, the heirs of Neg- 
appa, to have the court sale set aside 
and that the suit to set aside such a 
sale must be filed within one year uncer 
Article 12 (a) of the Limitation Act, 1877. 


10. In this case. an objection was 
filed by the court guardian of Indira Bai 
on 1-3-1946 marked as Ext. 80 in which 
it was stated that she was not the legal 
representative, that Rangarao and àis 
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and Baban Rao and his son 
the surviving coparceners of deceased 
Bheemrao were the legal representatives. 
The execution court overruled the objec- 
tions by its order dated 24-1-1949 which 
is marked as Ext. 71. The respondent 
urged that the principle stated by the 
Privy Council in (1900) 27 Ind App 216 
(PC) would apply to the facts of this 
case and the execution sale would be 
binding on the surviving coparceners 
even if it is to be held that the undivid- 
ed interest of Bheemarao passed by sur- 
vivorship to his surviving coparceners 
on his death. But the appellants con- 
tended that the decision in (1900) 27 
Ind App 216 (PC) is no longer good 
law in view of the observations in AIR 
1958 SC 706 (Nani Bai v. Gita Bai). In 
that case. the plaintiff was the daugh- 
ter of one Gundi who had been sued 
as original defendant, and after his 
death, his place was taken by Sadashiv 
as his legal representative. In execution 
of the decree the properties were pur- 
chased. It was contended that unless 
the sale was set aside, it would bind 
Gundi or his successor-in-interest, the 
plaintiff. The decision in (1900) 27 Ind 
App 216 (PC) was relied on by the pur- 
chaser as an authority for the proposi- 
tion that even if the property was sold 


‘by substituting a wrong person as the 


legal representative of the judgment- 
debtor, the sale would bind the estate 
of the judgment-debtor as much as if 
the right legal representative had been 
brought on the record of the execution 
proceedings. That decision cf the Privy 
Council was distinguished on the ground 
that the executing court in that case 
had been invited to decide the question 
as to who was the legal representative 
of the judgment-debtor and the court 
after judicial determination of the con- 
troversy had brought on record the per- 
son who was adjudged to be the true ' 
legal representative and that the sale 
was held to be of the property of the 
judgment-debtor through his legal re- 
presentative after the adjudication of 
the court. But in the case decided by 
the Supreme Court, Gundi the original 
defendant had died and had been with- 
out controversy substituted by Sadashiv 
and it was held that since it was a 
money sale, it passed only the right. title 
and interest of Sadashiv. if at all. and 
that Malkarjan’s case, (1900) 27 Ind 
App 216 (PC) was of no assistance to 
the appellants. The Privy Council case 
was also distinguished on the ground 
that the real legal representatives were 
not’ heard before the order was passed 


by the execution court. It is not neces- 
sary in the present case: to decide’ if 
the defendants 2 to 4 are bound by the ° 
sale by virtue of the order Ext, 71 
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since I have already held that the court 
sale is binding on the defendants. 

11, It was next contended on be- 
half of the appellants that the suit fil- 
ed by the plaintiff is not for general 
partition and since the suit is only for 
partition and possession of the 1/3 share 
of the deceased Bheemarao, in only two 
of the properties, the plaintiff has to 
fail. The lower appellate court came 
to the conclusion that though there may 
be other properties standing in the name 
of defendants 2 to 4, there is no evi~ 
dence to show that those properties are 
joint family properties. It also held 
that since the defendants had not taken 
this plea in the trial court. they should 
not be allowed .to urge the same for 
the first time in appeal. The contention 
urged on behalf of the appellants relates 
to questions of fact and hence, the lower 
appellate court was right in refusing to 
allow the appellants to raise this con- 
tention for the first time in appeal. The 
appellants cannot now be allowed to 
urge this ground. 

12. Hence, these appeals fail and 
are dismissed -with costs. 

Appeals dismissed, 





AIR 1972 MYSORE 132 (V 59 C 43) 


B. VENKATASWAMI AND E, &. 
VENKATARAMIAH, JJ. 


M/s. Sharmila Jewellery. Mangalore 
and others. Petitioners v, The Assistant 
Collector of Central Excise, Mysore and 
others. Respondents. 

Writ Petn. Nos. 
1969, D/- 3-6-1971. 

Constitution of India, Article 226 — 
Order of authority refusing to grant 
dealer’s licence to the applicant under 
Gold Control Act (1968) — Order must 
be a speaking order — A brief outline 
of the material on which the authority 
has based its decision must be stated in 
the order to facilitate applicant to file 
appeal or revision against that order — 
Order ‘which does not specify such mate- 
rial is liable to be quashed — (X-Ref :— 
Gold Control Act (1968), S. 27 (6).)} 

(Paras 4,5) 

G. Chander Kumar, for Petitioner: 
M. Papanna. Jt. Standing Counsel for 
Central Government. for Respondents. 


VENKATASWAMI, J.:— In these 
four petitions common questions have 
arisen for consideration, and, therefore, 
they are disposed of together by this 
common order. The petitioners applied 
for the grant of Dealer’s Licences pre- 
sumably under Section 27 (5) of the 
Gold (Control) Act, 1968 (hereinafter 
referred to as the Act). Their applica- 


KO/LO/F218/71/RGC/RSK 


7508 to 7511 of 


/ 


A.L R. 


tions were disposed of under Section 27 
(6) of the Act read with Rule 2 of the 
Rules framed thereunder. In all these 
cases they were denied licences prayed 
for. The two reasons on the basis of 
which the applications were rejected 
can be gathered from the orders com- 
municated to the applicants. It is suffi- 
cient for our purpose to set out thaf 
portion of the order contained in the 
letter dated 27-10-1969 addressed to 
the petitioner in W, P, 7508/69, The 
portion runs thus:— 


“(i) There are already three licensed 
gold dealers in the area, and taking into 
consideration the turnover for the past 
few years, it is felt that there is no 
justification for increasing’ the numbeg 
of gold dealers in the area (Rule 2 f): 

(ii) The applicants do not appear to 
have adequate 2xperience with regard 
to dealing in gold, making, manufactur- 
ing etc., of gold ornaments (Rule 2b) as 
they have been working only as sales- 
men or artisans or goldsmiths in M/s, 
Canara Jewellers,” 


2. The tenor of the. letters issued 
to the other petitioners before us is 
similar to the above, 


3. Although several contentions 
have been raised in the writ petitions 
Sri G. Chandra Kumar, the learned 
counsel appearing for the petitioners in 
all these cases, put in the forefront of 
the submissions an argument bearing on 
the question of the sufficiency of the 
order in order to enable him to prefer 
an appeal or revision as provided under 
Sections 80 to 82 of the Act. In other 
words, his argument is that the orders 
are not ‘Speaking Orders’. This argu~ 
ment of the learned counsel deserves to 
be accepted. 


4. A speaking order, it seems to 
us. is one where the conclusions arrived 
at by the authority should be based on 
some material, a brief outline of which 
must be furnished asa part of that order. 
This is all the more so when a provi- 
sion is made in the statute for an ap- 
peal or revision to be preferred against 
such an order. The purpose behind 
such requiremert is that the appellate 
or revisional authority should have ade- 
quate material to consider the case of 
the appellant or petitioner in revision 
and also it is intended to provide an op- 
portunity to sucn appellant or petitioner 
to raise grounds in regard to them. If 
an order suffers for want of details. this 
Statutory opportunity afforded to a per- 
son who is aggrieved by it, should be 
deemed to have been denied. 


5. In the instant case, although 
the first respondent in each of these 
cases has indicated that the- cases of the 
applicants have been considered pur- 
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suant fo the provisions of Rule 2°b) 
and (f) of the relevant ules, in cur 


judgment what has been conveyed in 
the letters in question is only the cn- 
clusion arrived at for the purpose of 
rejecting their applications. The 
sons in support of such conclusions, in 
our opinion, are not adequate enough to 
enable him to raise the grounds in re~ 
gard to them. But the most importent 
circumstance is that the authority las 
not furnished, even briefly, the parti- 
culars of material on the basis of which 
such conclusions were arrived at. When 
an order of this kind, which seeks to 
regulate a valuable right of the peti- 
tioners to carry on a trade of their 
choice, is made and especially when they 
are appealable and further revisable in 
accordance with the provisions uncer 
a special statute, an applicant should 
have been furnished however brie ly 
the material facts which have been made 
the basis for the conclusions arrived at 
by such authority. It is not shown to 
us that any other order was communi- 
cated to the petitioners, wherein the <u- 
thority concerned has dealt with in Sec- 
tion 27 (6) of the Act read in conjur.c- 
tion with Rule 2 of the Rules. In this 
state of affairs, we have no alternative 
but to quash the impugned orders in 
each of these writ petitions, We meke 
an order accordingly. 


6. In the result, the petitions are 
allowed, The first respondent will now 
proceed to dispose of the applicaticns 
afresh in accordance with law. In tais 
view of the matter, we do not ex- 
press any view on the other questicns 
raised in these petitions. 

7. In the circumstances, we meke 
no order as to costs, . 

Petitions allow2d, 
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H. B. DATAR, J. 
Frank L, J. Lobo, Petitioner v. Sint. 
Piad Pinto Bai, Respondent. 
Civil Revn. Petn, No. 1601 of 1989, 
D/- 31-5-1971. against order of 2nd Addl. 
Civil J.. Mangalore. D/~ 31-7-1968. 


Tenancy Laws — Madras Cultivat- 
ing Tenants (Payment of Fair Rent) Act 
(24 of 1956). Section 9 — Fixation of 
_ fair rent — When becomes effective. 


Fair rent fixed under the section 
becomes operative from 1-10-1956 for 
five years under Section 3 read with 
Section 6 irrespective of the date on 
which it is fixed. If it is subsequently 
fixed again the new rent becomes pey- 
able from the date on which. the above 


KO/LO/F685/71/MNT/MBR 


‘F. L, J, Lobo v. Piad Pinto (Datar J,} 


[Prs, 1-5] Mys, 133 


period of five years ends and the tenan 
cannot insist that for the intervening 
period the landlord must accept rent as 
previously fixed and not as subsequent- 
ly- fixed. Acceptance of rent pending 
subsequent fair rent petition as previ- 
ously fixed does not estop him from 
claiming rent as subsequently fixed — 
(X-Ref:— Section 3 and Section 6). 
(1963) 1 Mys LJ 136. Rel. on; (1967) E 
Mys LJ 235, Distinguished. 

(Paras 6. 7. 8} 


Cases Referred: Chronological Paras 


. (1967) (1967) 1 Mys LJ 235 = 9 Law 


Rep 740, Naranappa Hathwara 

v. Yeera ; 

(1963) 1963-1 Mys LJ 136 = ILR 
(1962) Mys 1039, Moorje Gopala l 
Prabhu v. Moorje Vaikunta Prabhu 5 

eee 40 Mys LJ 562, Rama Naika 
u Moolya 5 

k L. eee Rao, for Petitioner; 
A, M. D’Sa. for Respondent, 

ORDER :— Plaintiff is the petitioner 
in this revision petition. He filed Small 
Cause Suit No. 119 of 1967 in the Court 
of the II Additional Civil Judge at 
Mangalore for recovering a sum of 
Rs, 707.20 being the balance of the 
amount due to him from the defendant 
towards the payment of the arrears of 
rent for the years 1961-62, 1962-63 and 


1963-64. 

2. The defendant resisted the 
suit on several grounds. It was stated 
that the claim was barred by limitation, 
that on account of the deposit of ren- 
tals in the Fair Rent Petition 7 of 1965, 
the claim of the plaintif was unsustain- 
able and that the plaintiff had no cause 
of action at all and finally the suit was 
barred by estoppel, 


3. The learned II Additional Civil 
J udge took the view that the suit was 
in time, but held that as the’ plaintiff: 
has accepted the payment of rent in 
Fair Rent Petition 7 of 1965, the suit 
was not maintainable and that the plain- 
tiff had no cause of action to maintain 
Lat suit, In that view, he dismissed the 
suit, 
i 4. It is the correctness of this 
judgment that is challenged in this revi- 
sion petition. filed under Section 18 of 
ee Mysore Small Cause Courts Act, 

5. The relevant provisions of the 
Madras Cultivating Tenants (Payment of 
Fair Rent), Act, 1956, are given below: 

“S. 2(c) “Fair Rent” means the 
rent payable under this Act.” 

“S..3 (1). * * * * * with effect from 
the 1st day of October 1956. every cul- 
tivating tenant (sic) shall be entitled to 
collect from the cultivating tenant fair 
rent payable under this Act: - 

Provided that the provisions in res- 
pect of fair rent shall apply also in res- 
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pect of crops which are normally due 
for harvest during the month of Septem- 
ber in the year 1956.” 


“S, 6. Alteration or revision of fair 
rent, Where in respect of any land fair 
rent has been determined under this 
Act, it shall continue in force for five 
years.” (Proviso is not necessary for 
consideration in this case.) 


“S. 9(1). Notwithstanding any agree- 
ment between a land owner and the culti- 
vating tenant or any decree or order of 
a court, either party may apply to the 
Rent Court for fixation of fair rent or 
for deciding any dispute arising under 
this Act, 

“S, 9(2) From every decision of a 
Rent Court. an appeal shall, within such 
time as may be prescribed, lie to the 
Rent Tribunal whose decision shall be 
final. subject to revision, if any. under 
Section 11.” 


As to what is the fair rent has been, 
apart from defining it in Section 2(c). 
elaborately set out in Section 4 of the 
Act for the purposes of making computa- 
tion. These are the only provisions of 
the Act which have been brought out to 
my notice by the learned Advocate for 
the parties. These provisions were con- 
sidered by a Division Bench of this court 
in the case reported in (1963) 1 Mys LJ 
136. Moorje Gopala Prabhu v. Moorije 
Vaikunta Prabhu. After considering these 
provisions and the earlier judgments of 
this Court, the Court held that “the 
rent court or the Rent Tribunal in pro- 
ceedings under Section 9 of the Act 
has no jurisdiction to fix the date 
with effect from which the fair 
rent. as determined by the Rent 
Court or Rent Tribunal, shall be opera- 
tive.” It is necessary to note that the 
judgment of this court reported in 1962- 
40 Mys LJ 562, Rama Naika v. Ammu 
Moolya was distinguished on the ground 
that. that was a case which arose under 
the Tenants Protection Act in eviction 
proceedings and that the learned Judge 
was not required to decide nor did he 
decide the question whether the Rent 
Court or the Rent Tribunal, has the juris- 
diction to direct the date with effect from 
which the fair rent determined shall be 
operative. After considering all the 
relevant provisions, the Bench of this 
court stated as under:— 


“The jurisdiction of the Rent Court 
or the Tribunal is merely to quantify the 
figure of the fair rent pavable under 
Section 3. The figure so fixed binds the 
parties for a period of five years. The 
correct interpretation to be placed on 
Section 6 of Fair Rent Act is that once 
the fair rent is quantified under Sec, 9, 
it is not open to the parties to re-open 
the question of the correctness of the fair 
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rent determined for a period of five years 
except in the circumstances mentioned 
in the proviso to S. 6.” 


It was further stated by the court thaf 
the intention of the Legislature in 
enacting the Act is that with effect from 
the lst day of October 1956 there shall 
always be a fair rent which is the 
standard rent attached toa cultivating 
tenant coming within the purview of the 
Act with respect to his holding, though 
no one knows what it is until an applica- 
tion is made to the Rent Court and the 
Rent court or the Rent Tribunal finally 
determines it. It cannot be said of this 
figure that it does not exist in present 
with effect from the Ist day of October 
1956. Its existence is there and yet, no 
one can say with certainty what exact 
arithmetical form it possesses. When the 
Rent Court pronounces the order and 
declares the figure of the fair rent the 
court does not create a new right but 
merely determines the right accrued to 
the cultivating tenant with’ effect from 
lst day of October 1956. There is a mani- 
fest distinction between an investigation 
in respect of an accrued right and an in- 
vestigation which he has to decide whe- 
ther some right should or should not be 
given. The investigation by the Rent 
Court belongs to the former category. It 
merely quantified the fair rent in exis- 
tence with effect from the ist day of 
October 1956.” 


The effect of the decision is that any 
determination made in a Fair Rent Peti- 
tion becomes effective from Ist day of 
October 1956 as the exact determination 
must be deemed to be from that date 
Further,’ such a determination operates 
for a period of five years. Thereafter, 
for the further periods a fresh determina- 
tion has to be made if any determination 
is subsequently made, then such deter- 
mination has to operate from the date on 
which the previous determination ended. ° 
In the present case, the Fair Rent Peti- 
tion was filed being fair rent petition 14 
of 1957. Though that application might 
have been decided in the year 1969, as 
held by this court in (1963) 1 Mys LJ 136, 
Moorje Gopala Prabhu’s case. it would 
be operative from the Ist day of October 
1956 with the result that from 1956 to 
1961 the Fair Rent is payable by the ten- 
ant in accordance with the determination. 
subject of course, to the provisions of 
Section 6 of the Act for enhancement in 
special case. A subsequent fair rent peti- 
tion has been filed being Fair Rent Peti- 
tion -7 of 1965 and it has been finally 
determined in C. M. A. 6/65. Even though 
this determination may be after 1966. it 
has to relate back to the year 1961, be- 
cause for the period from 1961 the earlier 
determination having come to an end, 
there being no agreement between the 
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parties in existence, the only rent that 
the tenant was liable to pay and the land- 
lord is entitled to recover is the fair rent 
determined subsequently. Earlier it was 
thought that the determination is pros- 
pective. But. in view. of the decision 
given by the Division Bench of this court 
(1963) 1 Mys LJ 136, the position is trat 
the tenant is liable to pay and the lamd- 
lord is entitled to recover only the fair 
rent and whatever may be the time it 
might have been fixed, it shall come into 
operation from ist of October 1956. In 
that view when the first determinat.on 
was made that determination lasted till 
the year 1961 and the second determina- 
tion has to operate for the period sub- 
sequent to 1961. 


; 6. In view of the judgment of -he 
Division Bench of this Court in (1953) 
1 Mys LJ 136 Moorie Gopala Prablu’s 
case wherein the court has made 
a reference to the earlier decisions 
it is mot. necessary or proper for me 
to take the earlier decisions as they have 
been considered and explained in che 
Division Bench Judgment. Further in my 
view, the judgment of this court in (1957) 
1 Mys LJ 235, Naranappa Hathwara v. 
Yeera, does not deal with regard to ~he 
question which I am determining in “he 
present case. In that case the court laid 
down that “where no application for fair 
rent has been made the only rent that 
Can be recovered by the landlord from 
the tenant is the agreed rent.” In he 
present case that difficulty does not arise. 
The Fair Rent Petitions have been mede 
and they have been determined. There- 
fore, it is. that determination that has to 
prevail and the landlord is entitled to ze- 
cover the amount that has been detar- 
mined in the Fair Rent Petition. 


7. The learned trial Judge has 
stated that as the Fair Rent Proceediugs 
were pending. the tenant deposited she 
amount in such Fair Rent Proceeding in 
accordance with the determination mede 
in the earlier Fair Rent application the 
suit claiming the balance was untenatle. 
The learned trial Judge also stated that -he 
plaintiff is not entitled to any higher rent 
as he is estopped and he has no cause of 
action to file the suit for recovery of the 
higher rent. I am unable to appreciate 
the view taken by the learned trial Jucge 
or the submission made to the same effact 
by the learned counsel appearing for the 
respondent. If under the law. the only 
rent which the landlord can recover is 
the fair rent and the fair rent opera‘es 
for the periods that is fixed by the 
statute, it is not open to the tenant to 
state that the plaintiff (sic) has deposiied 
a lesser rent which was fixed on the 
earlier occasion, and therefore, the higher 
fair rent fixed subsequently cannot be ve- 
covered because he has deposited the 
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amount in the court. This argument has 
no legal basis, The provisions of the Act 
nor any principle of law has been shown 
to me which prevents the ia from 
recovering the enhanced rert. 

8. It is not disputed that after 
taking into account the amount paid by 
the tenant the landlord is entitled to re- 
cover the sum of Rs. 707-20 being the 
excess to which he is entitled to recover 
having regard to the determination by 
the Fair Rent Tribunal. 


9. In the result, the judgment and 
decree passed by the learned II Addi-~ 
tional Civil Judge, Mangalore are errone- 
ous and are liable to be set aside. They 
are accordingly set aside. In its place 
the decree is passed in favour of the 
plaintiff for recovery of the claim made 
by him with costs both in the trial court 


. and in this court. Petition allowed. 


‘Revision allowed, 





AIR 1972 MYSORE 135 (V 59 C 45) 
G. K. GOVINDA BHAT AND 
B. VENKATASWAML. JJ. 


- K. R. Shivadatta, Petitioner v., The 
Selection Committee to Govt. Medical 
College and another, Respondents, 


Writ Petn. No. 2709 of 1971, D/- 
24-11-1971. 


Mysore Medical Colleges (Selection 
for Admission) Rules (1971), Rr. 14 (b) and 
16 — Power of University to cancel ad- 
mission — Extent of. Obiter observas 
tions in AIR 1967 Mys 119, Dissented. 

(Paras 5, 6) 

Where a candidate obtains admission 
and the University subsequently discovers 
that he is ineligible for admission. Cl. (b) 
of R. 14 declares that such a candidate 
shall have no claim to continue his 
studies, Rule 14 docs not confer any 
power on the Selection Committee to re~ 
view its selections once made. Once an 
eligible candidate is admitted his admis- 
Sion cannot be cancelled under R. 14(b) 
on ground that another candidate with 
higher merits is inadvertently left out. 
Rule 16 cannot also be invoked. The 
Selection Committee ceases to function on 
publication of the list of selected candi- 
dates and thereafter cannot cancel a seat, 
Obiter observations in AIR 1967 Mys 119. 
Dissented. (Paras 5, 6) 
Cases Referred: Chronological Para 
(1967) AIR 1967 Mys 119 (V 54)= 

(1966) 1 Mys LJ 716, Manjunath 
v. University of Bangalore 

S. K. Venkataranga Iyengar for M. 
Rama Jois, for Petitioner; S. G. Doddakale 
Gowda. High Court Govt. Pleader for 
Respondents, 


GOVINDA BHAT, J.:— The peti- 


tioner. after passing the Pre-University 
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Examination of the University of Mysore 
held in March-April 1971. sought admis- 
‘sion to the pre-professional course lead- 
ing to M. B. B. S.. in one of the Medical 
Colleges in the State. He claimed one of 
the seats reserved for political sufferers 
under Rule 4 (1) (h) of the Mysore Medi- 
cal Colleges (Selection for Admission) 
Rules, 1971, hereinafter referred to as the 
‘Rules’. His claim for the reserved seat 
was admitted by the Selection Committee- 
respondent No. 1, who by Memo dated 
15-9-1971 intimated to the petitioner that 
he has been provisionally selected for ad- 
mission to the Medical College, Mysore. 
The petitioner was directed to join the 
college on or before 25th of September 
1971 by 5-30 p.m. paying the necessary 
fees, failing which he was informed -that 
the seat allotted to him will be forfeited. 


The petitioner had joined the ist 
year B. Sc.. Degree course in the Yuva- 
raja’s College at Mysore before he had 
made the application for admission to the 
Medical College. On receipt of the memo 
aforesaid the petitioner obtained his dis- 
charge from the Yuvaraja’s college after 
paying the full term fee. On the same 
day i.e., 22-9-1971 he paid the requisite 
fee of Rs, 239-50 P, and joined the Medi- 
cal College, Mysore. On 25th September, 


1971. the Chairman of the Selection Com= 


mittee issued a memo cancelling the seaf 
that had been allotted to the petitioner, 
The said memo reads thus: 


“MEMO -> 


Sub:— Provisional list of Selected 


candidates for admission to 
PPC leading to M, B. B. S,, 
1971-72, i i ~ 


Sri K. R. Shivadatta: (PS 22)-is informed 
that the seat allotted to him in PPC lead- 
ing to M.B.B.S. provisionally at the Medi- 
cal College, Mysore, is treated as cancel- 
led, in view of the fact that his marks in 


the qualifying subjects are lower than ` 


the one selected in his place now, His 
name is transferred to the waiting list for 
political sufferers category, 
Sd/- _ 24 
Chairman 
Selection Committee.™ 


A similar memo was issued by the. 


Dean of the Medical College (Respondent 
2). On 11-10-1971 the Petitioner prefer- 
red the above writ petition and obtained 
an interim order directing the respondents 
to permit the petitioner to attend the 
pre-professional course pending the dis- 
posal of the writ petition. 


Ze The Chairman of the Selection 
Committee has filed a counter-affidavit, 
in which it was contended that the com- 
mittee was competent to counsel (cancel?) 
the seat in exercise of its power under 
Rule 14(b) of the Rules, that the reason 


' whatsoever for any 


for cancellation was that after the publi- 
cation of the provisional list and intima- 
tion was sent to all the candidates, it was 
found that one of the candidates by name, 
Smt. D. V. Uma Devi, who had secured 
192 out of 300 marks, which was more 
than the marks obtained by the petitioner, 
had been inadvertently omitted to be in- 
cluded in the provisional list, that the 
said Uma Devi had also claimed one of 
the reserved seats for political sufferers 
and that on the discovery of the above 
mistake the name of Uma Devi was in- 
cluded in the list and the name of the 
petitioner was excluded and put in the 
waiting list. l . l 

3. The learned counsel for the 
petitioner has challenged the action of the 
respondents on two grounds:— l 


(1) That in the circumstances of the 
case viz., that the petitioner obtained dis- 
charge from the Yuvaraja’s College, 
Mysore, after receipt of the Memo dated 
15-9-1971 and when he had approached 
the said Yuvaraja’s College once again he 
was informed that it was too late for re- 
admission, the Ist respondent is estopped 
from cancelling its earlier selection on 
the ground of mistake: - 

(2) that the power under Rule 14(b} 
cannot be invoked in the instant casa 
since it is not the case of the Ist réspond- 
ent that the petitioner was an ineligible 
applicant. 

; In our opinion, the petitioner 
is entitled to. succeed on the second 
ground and in that view it is ‘unnecessary. 
to deal with the first ground, 


5. Rule 14.0n which the Iearned 


High Court Government Pleader relies 


reads thus:— g 

_ “14. Selection subject fo decision: of 
University:-— . S 

(a) With regard to eligibility of 
qualification for admission, the decision 
of the University shall be final and an 
applicant who has been selected by the 
Selection Committee but found to be 
ineligible or disqualified by the University 
is liable to be refused admission: The 
Selection Committee shall not in such an 
event be held responsible in any manner 
: loss or prejudice 
which may result to the applicant. - 
Where an ineligible applicant 
has been admitted to a College inadver- 
tently by mistake or otherwise, such ap- 
plicant shall have no claim’ to continue 

his studies in the college,” 
Clause (a) of Rule 14 provides that on 
the question of eligibility for admission 
the decision of the University shall be 
final and further, it confers power on the 
University to refuse admission to a candi~ 
date who has been selected by the Selec- 
tion Committee, provided the University 
is of the opinion that the candidate is 
ineligible or disqualified, The eligibility, 
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referred to in clause (a) of Rule 14 kas 
reference to the legal qualifications ior 
admission under the Rules. The learned 
High Court Government Pleader did not 
rightly contend that the eligibility re- 
ferred to therein is anything other than 
the legal qualifications provided uncer 
Rule 2 of the Rules, which prescribes the 
jlegal qualifications for admission. He 
‘however contended that clause (b) of 
Rule 14 does not make any reference to 
the legal qualifications but states that 


where an ineligible applicant has been. 


admitted to the College inadvertently or 
by mistake or otherwise, such an aprli- 
cant shall have no claim to continue 1is 
studies in the college and that the “ineli- 
gibility’’ referred to in the said clause is 
comprehensive enough to include ihe 
merit of the candidate as assessed by the 
application of the various principles 
enumerated in Rule 10, 


In support of that argument, he reli- 
ed on the observation in Manjunath v. 
University of Bangalore, (1966) 1 Mys LJ 
716 = (AIR 1967 Mys 119). That was a 
ease where the candidate had obtained 
admission on the production of his marks 
eard of the Pre-University Examination 
for the year 1959 which showed that he 
had secured 190 out of 300 marks in che 
optional subjects. After selection, the 
candidate was admitted to the Bangabre 
Medical College; the Chairman of the 
Selection Committee cancelled his seat. on 
coming to know after having ascertained 
from the Controller of Examinations, Uni- 
versity of Mysore. that the candidate had 
fin fact secured only 130 marks and not 
190 in the optional subjects as shown in 
the marks card produced by him. There 
the contention of the learned counsel for 
the petitioner was that the.. Selecfion 
Committee was competent to review the 
selection once made by the Committe if 
it came to its notice subsequently fhat 
the selection had been made by mistake 
or otherwise. But the Court overruled 
that contention on the ground that Cl. (b) 
of the then Rule 15, which corresponds 
to Rule 14 (b) of the Rules, conferred the 
power of revocation of selection wkere 
an ineligible candidate has been admitted 
to a College inadvertently or by mistake 
or otherwise. Thus ‘far- no excep- 
tion can be taken to the statement in the 
. decision. However, it was further pob- 
served thus:— 


"In reading this rule, we have fo fake 
into account not only the eligibility as 
laid down by Rule i, but also the quali- 
fication for being included in the selected 
list which would necessarily depend u don 
the merit of the candidate as assessed by 
the application of the various principles 
enumerated in Rule 10,” 


It is on the above observation that 
the learned High Court Government 
Pleader places strong reliance. In our 
opinion, the above observation is clearly 
obiter. The candidate Manjunath whose 
selection was in question, having been 
found to have secured only 130 out of 
300 marks was clearly ineligible for selec- 
tion under the Rules then in force, which 
prescribed 45 per cent. of the total marks 
for eligibility for admission. If the can- 
didate who had been selected or admit- 
ted is discovered to have been ineligible 
for admission for want of the requisite 
legal qualifications. the Rule clearly laid 
down that such candidate shall have no 
claim to continue the studies in the Col- 
lege. With respect we are unable to 
agree with the obiter dictum in the above 
decision that the eligibility of the candi- 
date comprehends within its ambit not 
only the legal qualification for admission 
but also the merit of the candidates as 
assessed by the application of the prin- 
ciples enumerated in Rule 10. 


It has to be noted that clause (b) of 
Rule 14 is declaratory and that power 
can be invoked at any time during the 
course of the study of the student ad- 
mitted to a College. Where an ineligible 
candidate has been selected by the Selec- 
tion Committee the University may deny 
him admission on the ground that he is 
ineligible for admission. But where he 
obtains admission and the University sub- 
sequently discovers that he was ineligible 
for admission, clause (b) of Rule 14 dec- 
lares that such a candidate shall have no 
claim to continue his studies. Rule 14 
does not confer any power to the Selec- 
tion Committee to review its selections 
once made. In substance what the Ist 
respondent has done is to review its selec- 
tion once made on a comparison of the 
relative merits of the petitioner and Uma 
Devi which is not permitted under R. 14 
or any of the Rules. 


6. The learned High Court Gov- 
ernment Pleader as a last resort sought 
reliance on Section 16 of the Mysore 
General Clauses Act. His argument was 
that the principles of the said section 
could be invoked by the Selection Com- 
mittee, to cancel the selection once made. 
There is no substance in this contention 
and has to be stated only to be rejected. 
The said Section 16 has no application to 
a Rule and secondly, the power to select 
candidates for admission to colleges can- 
not be equated with the power of ap- 
pointment. In our judgment, under the 
Rules, the Selection Committee’s powers 
and functions cease on the publication of 
the list of selected candidates and there- 
after it has no power of cencellation of 
seats. In that view the impugned Memos 
issued by the respondents cannot be sup- 
ported, 
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T: For the above reasons we allow 
this petition and issue a writ in the 
nature of mandamus directing the res- 
pondents 1 and 2 to recall their memos 
dated oth September 1971 and 27th 
September, 1971. respectively, and fur- 
ther to forbear from giving effect to the 
same in any manner. Ordered accord- 


ingly. No costs. 
Petition allowed, 
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A. NARAYANA PAI, C. J. AND 
vV. S. MALIMATH, J. 

Manjashetty and others, Petitioners 
v. The State of Mysore, Respondent.: 

Writ Petm. No. 726 of 1971, D/- 
19-11-1971. 

(A) Essential Commodities Act (1955), 
S. 3 — Mysore Vanaspati Dealers Licens- 
ing Order (1971), Cl. 1(3) — Clause em- 
powering the State Government to bring 
into force the order in such areas as on 
such dates as the State Government by 


notification specifies — Clause does not 
suffer from the vice of excessive delega- 
tion. (Para 3) 


The State Government, instead of 
specifying the date of coming into force 
of the order as the areas to which the 
order should apply, in the- order itself, 
has done so by means of a separate noti- 
fication. As sub-clause (3) of Cl. 1 issued 
by the State Government empowers the 
State Government itself to issue the noti- 
fication, the question of delegation does 
not arise at all. (Para 3) 

(B) Essential Commodities Act (1955), 
S. 3 — Mysore Vanaspati Dealers Licens- 
ing Order (1971), Cl. 1(3) — Notification 
under, making the order applicable only 
to the specified places — Notification does 
not offend Art. 14 of the Constitution: — 
(X-Ref:— Constitution of India, Art, 14). 


A reasonable and rational classifica- 
tion has been made for the purposes of 
application of the Order on the basis of 
population and business, which classifica- 
ae has a nexus to the object of the 
order, 


The object of the Order is to pre- 
vent hoarding of the Vanaspati which is 
an essential commodity and to make the 
said commodity freely and regularly 
available to the consumers. The object 
will be achieved by applying the Order to 
places where business of buying and sel- 
ling Vanaspati is carried on. The extent 
of regulation in a case like this has neces- 
sarily to depend on the extent of the evil 
sought to be remedied. It cannot be 
doubted that the extent of the mischief 
of hoarding depends on the extent of 
population and business as criteria, for 
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classification for the applicability of the 
order is reasonable and rational having 
regard to the object sought to be achiev- 
ed. That there are some places whose 
population is slightly more than the popu- 
lation of the places specified in the Noti- 
fication is not by itself sufficient to hold 
that the classification has been made 
arbitrarily inasmuch as what has been 
taken into consideration for classification 
is not only the population of the places 
but also the extent of business. In ab- 
sence of any material to show that places 
having larger business in Vanaspati than 
the places specified in the- Notification 
have been excluded the Notification can- 
not be said to offend Art. 14 of the Con- 
stitution. (Para 4) 
(C) Essential Commodities Act (1955), 
S. 3 — Mysore Vanaspati Dealers Licens- 
ing Order (1971), Cl. 8 — Clause em- 
powering the licensing authority to refuse 
licence or its renewal — Clause does not 
impose unreasonable restriction on the 
fundamental right guaranteed by Arti- 
cle 19 (1) (g) of the Constitution — (X- 
Ref:——- Constitution of India, Article 19 
(1) (g)). 
There is sufficient guidance in regard 
to the factors which have got to be taken 
into consideration for the grant or re- 
fusal. of licence or renewal of the same, 
As sufficient guidance is available in the 
scheme of the order to the licensing 
authority in the matter of grant or re- 
fusal and as sufficient procedural safe- 
guards have been provided in Cls: 8 and 
11, it cannot be said that clause 8 imposes 
any unreasonable restriction, on the 
fundamental right of the petitioners to 
carry on trade or business, guaranteed by 
Art. 19 (1) (£) of the Constitution. 
(Paras 5, 6, 7) 
(D) Essential Commodities Act (1955), 
S. 3 —~ Mysore Vanaspati Dealers Licens- 
ing Order (1971), Cl. 12(d) — Sub-cl. (d) 
of Cl. 12 so far as it pertains to search, 
seizure and removal of stocks of Vanes~ 
pati — Provision confers arbitrary, un-< 
guided and uncontrolled power and is 
therefore void — (X-Ref:— Constitution 
of India, Art. 19 (1) (g)). AIR 1970 Mys 
289, Followed. (Para 8) 


(E) Essential Commodities Act (1955), 
S. 3 — Mysore Vanaspati Dealers Licens< 
ing Order (1971), Cl. 6 — Clause requir- 
ing a whole-sale dealer to deposit Rupees 
500 and a retail dealer to deposit Rupees 
75/- as security — Clause does not impose 
an unreasonable restriction on the funda- 
mental right to carry on trade and busi- 
ness —~ (X-Ref:— Constitution of India, 
Art. 19 (1) (g)). 

The licenses are issued under the 
order, subject to the condition that the 
licensee abides by the terms and condi- 
tions of licence. The insisting of secu- 
rity for the due performance of the terms 
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and -conditions of licence cannot be re- 
garded as imposing an unreasonable res- 
triction. The amount of Rs. 500/- fixed 
as security to be furnished by the whole- 
Sale dealer and the amount of Rs, 75/- 
fixed as security to be furnished by the 
retail dealer cannot be regarded as ex- 


cessive or oppressive, having regard to’ 


the nature and extent of business that is 
normally conducted by the dealers in 
vanaspati. (Para 9) 


. (F) Essential Commodities Act (1925), 
S. 3 — Mysore Vanaspati Dealers Licen- 
sing Order (1971), Cl. 13—Clause not m- 
valid on the ground that it confers un- 
guided and arbitrary power on the State 
Government — (X-Ref:— Constitution of 
India, Art. 14, Art. 19 (1) (g)). 


Clause 13 of the order, which em- 
powers the Government to exempt my 
person or class of persons from the opera- 
-tion of all or any of the provisions of 
the order. is not invalid on the grornd 
that it confers unguided and arbitrary 
power on the State Government. It is 
clearly stated in clause 13 that the power 
of exemption can be exercised by -he 
State Government only if it is necessary 
in the public interest so to do, The neces- 
sity of considering public interest is itzelf 
sufficient guidance and also guarantee 
against arbitrary exercise of power. 

l (Para 10) 
(G) Essential Commodities Act (1955), 
S. 3 — Mysore Vanaspati Dealers Licens- 
ing Order (1971), Form A, Col. 9 — 
Column 9 requiring the applicant to state 
quantities of Vanaspati handled by the 
applicant during the last three years does 
not impose unreasonable restriction on 
the fundamental right to carry on trade 
or business — (X-Ref:— Constitution of 
India, Art. 19 (1) (g)). 


Vanaspati is a commodity which is 
produced in factories. The wholesale 
dealers as well as dealers who deal -in 
Vanaspati are reasonably expected to 
have information in regard to the hardl- 
ing of Vanaspati. Also vanaspati being 
an item liable to sales-tax, the dea_ers 
are expected to maintain accounts for the 
purpose of payment of sales-tax. The 
requirement of column: No. 9 cannot, 
therefore. be regarded as imposing an 
unreasonable restriction on the right of 
the dealers to carry on trade or business. 

(Para 11) 


(H) Essential Commodities Act (1£55), 

S. 3 — Mysore Vanaspati Dealers Licens- 
ing Order (1971) — Condition Nos. 8({i) 
and 7(a) of whole-sale dealers license and 
retail dealers license — Conditions suffer 
from vagueness and uncertainty and 
therefore void as imposing unreasonable 
restriction on fundamental right to carry 
on trade or business — (X-Ref:— Corsti- 
tution of India, Art, 19 (1) (g)). AIR 12970 
Mys 289, Followed. (Para 12) 
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Cases Referred: Chronological 
(1970) AIR 1970 Mys 289 (V 57)= 
(1970) 1 Mys LJ 512, A. K. 
Appanna Setty and Sons v. State 
of Mysore | 8, 12 
R, N. Narasimha Murthy. for Peti- 
tioners; R. N. Byra Reddy, High Court 
Govt, Advocate, for Respondent. 


MALIMATH, J.:— The petitioners in 
this writ petition have challenged the 
Mysore Vanaspati Dealers Licensing 
Order 1971 and the Notification bearing 
No. S. O. 177 dated 27th January 1971 
issued under the said order. Under Sec~ 
tion 3 of the Essential Commodities Act, 
1955 (hereinafter referred to as the Act), 
the Central Government is competent to 
issue orders regulating or prohibiting the 
production, supply and distribution of 
essential commodities and trade and com- 
merce therein, if it is of opinion that it 
is necessary or expedient to do so, for 
maintaining or increasing supplies of es- 
sential commodities or for securing their 
equitable distribution and availability at 
fair prices. Under Section 5 of the Act, 
the Central Government, by notified 
order, can empower the State Govern- 
ment or such officer or authority sub- 
ordinate to the State Government to ex- 
ercise its powers under Section 3, sub- 
ject to such conditions as may be speci- 
fied in the direction. The Central Gov- 
ernment empowered the State Govern- 
ment to exercise powers under Section 3 
of the. Act by its order No. GSR 1111 
dated 24th of July 1967. In exercise of 
the powers so delegated, the State Gov- 
ernment of Mysore issued the Mysore 
Vanaspati Dealers Licensing Order, 1971, 
by its Notification dated 23rd of January 
1971 (hereinafter referred to as the 
Order). Sub-clause (3) of Cl. 1 of the 
Order states that the order shall come 
into force in such areas and on such dates 
as the Government may. by Notification 
in the Official Gazette, specify. By a 
Notification dated 27th of January 1971, 
issued under sub-clause (3) of Cl. 1 of the 
order, the Government notified that the 
order shall come into force on the 15th 
of February 1971 in the areas specified in 
the said Notification (hereinafter referred 
to as the Notification). 


2. The petitioners are all dealers 
from different talik head-quarters of 
Hassan District, to which the order has 
been made applicable by the Notification. 
The petitioners have challenged various 
provisions of the Order as well as the 
Notification on several grounds. 


3. The first contention of Sri 
R. N. Narasimha Murthy, learned coun- 
sel for the petitioners. is that sub-cl. (3) 
of clause 1 of the Order suffers from the 
vice of excessive delegation. Sub-cl. (3) 
of clause 1 of the Order empowers the 
State Government to bring into force the 
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order in such areas as on such date as 
the State. Government, by notification, 
specifies. The order is issued by the 
State Government authorising itself under 
sub-clause (3) of clause 1 to issue a noti- 
fication specifying the date of coming into 
force of the Order as well as the areas of 
its operation. The resultant position is 
that the State Government, instead of 
specifying the date of coming into force 
of the order as the areas to which the 
order should apply, in the order itself, 
has done so by means of a separate noti- 
fication. As sub-clause (3) of clause L 
issued by the State Government em- 
‘powers the State Government itself to 
issue the notification, the question of 
delegation does not arise at all, 


4, Shri Narasimha Murthy next 
submitted that the notification issued 
under sub-clause (3) of clause 1 is liable 
to be struck down as offending Art. 14 of 
the Constitution. It is clear from the 
notification that the order has been made 
applicable only to the specified places in 
each district of the State. It is, there- 


‘fore. obvious that the Order does not 


apply to areas not covered by the noti- 
fication. The submission of Sri Nara- 
simha Murthy is that there is no rational 
basis for applying the Order to the places 
specified in the Notification and exclud- 
ing from its applicability the other areas. 
The stand taken by the State is that a 
reasonable and rational classification has 
been made for the purposes of application 
of the Order on the basis of population 
and business, which classification has a 
nexus to the object of the order. The 
impugned Order prohibits persons carry- 
ing on business as dealers in Vanaspati 
except in accordance with the terms and 
conditions of a licence issued by the 
licensing authority. The order makes 
provision for the grant of licenses, deposit 
or security as well as for punishing con- 
travention of the conditions of licence. 
The object of the Order is to prevent 
hoarding of the Vanaspati which is an 
essential commodity and to make the said 
commodity freely and regularly available 
to the consumers. The object will be 
achieved by applying the Order to places 
where business of buying and selling 
Vanaspati is carried on. The extent of 
regulation in a case like this has neces- 
sarily to depend on the extent of the evil 
sought to be remedied. It cannot be 
doubted that the extent of the mischief 
of hoarding depends on the extent of 
population and business as criteria, for 
classification for the applicability of the 
order is reasonable and rational having 
regard to the object sought to be achiev- 
ed. That there are some places whose 
population is slightly more than the 
population of the places specified in the 
Notification is not by itself sufficient to 
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hold that the classification has been 
made arbitrarily inasmuch as what has 
been taken into consideration for classi- 
fication is not only on the population of 
the places but also the extent of busi- 
ness. Besides, the petitioners have not 
placed any material to show that places 
having larger business in Vanaspati than 
the places specified in the notification 
have been excluded. There is, therefore, 
no force in the contention that the Noti. 
en offends Art, 14 of the Constitus 
on. 

5. Sri Narasimha Murthy next 
submitted that clause 8 of the Order em- 
powering the licensing authority to re- 


fuse licence or its renewal is liable to be 


struck down on the ground that it im- 
poses an unreasonable restriction on the 
fundamental right of the petitioners ta 
carry on trade or business. It was sub- 
mitted that no guidance whatsoever is 
available to the licensing authority in re- 
gard to refusal to issue licence or to 
renew the same. As a dealer cannot do 
business except under a licence. it was 
submitted that a refusal of licence or 
renewal of the same would virtually 
deprive him of the fundamental right to 
carry on trade or business. Clause -8, 
which gives power to the licensing autho- 
rity to refuse licence or renewal. reads 
as follows:— 


“The licensing authority may. after 


giving the applicant concerned an oppor- 
tunity of being heard and for reasons to 
be recorded in writing refuse to grant or 
renew a license.” ; 

Clause 11 which provides for an appeal 
against the refusal to issue or renew a 
licence and other matters, reads as 
follows:— 


“Appeals:— (1) Any person agerieve 
ed by any order of the licensing autho- 
rity refusing to issue or renew a license 
or cancelling or suspending a licence or 
forfeiting the security deposited by the 
licensee under the provisions ofthis order 
may appeal to the Appellate authority 
within thirty days of the date of the re-s 
celpt by him of such order. 


(2) No such appeal shall be disposed 


of unless the aggrieved person has been. 


given a reasonable opportunity of being ` 


heard. 


(3) Pending the disposal of an apa 
peal, the Appellate authority may direct 
that the order under appeal shall not take 
effect until the appeal is disposed of.” 
Clause 8 requires the licensing authority 
to give an opportunity of being heard 
before he takes any decision against 
the appellant, He is further requir- 
ed to record the reasons in writ- 
ing if he decides to refuse to grant 
or renew a licence. The decision of the 
licensing authority is not final, inasmuch 
as the same is subject to an appeal to the 
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prescribed appellate authority. The gp- 
pellate authority is also required to give 
a reasonable opportunity to the appellent 
of being heard before a final decision is 
taken. Therefore it is clear that su-fi- 
cient procedural safe-guards have been 
provided against arbitrary exercise of 
power by the licensing authority, 


6. We also find it difficult to ac- 
cede to the contention of Sri Narasimha 
Murthy that no guidance whatsoever is 
available to the licensing authority in he 
matter of refusal of licence or renewal, 
There is no specific provision in the order 
stating the grounds on which licence or 
renewal can be refused. It is, therefcre, 
necessary to examine the scheme of he 
order to ascertain if any guidance is 
available to the licensing authority. 
Clause 4 requires that a person desir.ng 
to secure a licence or renewal, shall make 
an application to the licensing authority 
in form ‘A’ which forms part of the 
Order itself. The terms and conditions 
of the wholesale Dealers Licence are pre- 
scribed in form ‘B’ and the terms and 
conditions of retail Dealers Licence are 
prescribed in form ‘C’. both of which fcrm 
part of the Order. The terms and on- 
ditions pertain to the maintaining of re- 
gular accounts in regard to the stock of 
venaspati and the exhibition atthe pkace 
of business of the price-list of vanaspati 
offered for sale. The applicant for licence 
or renewal is required to state that he has 
carefully read the conditions of licence 
and agreed to abide by them. It is, there- 
fore, clear that the licensing authority, 
while dealing with an application for 
licence or renewal, has to consider whe- 
ther the applicant is a person who ran 
reasonably be expected to conform to the 
terms and conditions of licence. Several 
particulars are required to be given by 
the applicant in the application to enzeble 
the licensing authority to assess the 
suitability of the person and the pace 
of business for the purpose of grant of 
licence or renewal. Column No. 8 of 
the application form requires the appli- 
cant to state if he was holding any 
other license issued by the Food and 
Civil Supplies Department and to sive 
particulars of the same. Column No. il 
requires the applicant to state if he 
was convicted by a: court of law or 
found guilty in any departmental en- 
quiry regarding breach of any oczher 
control orders. If a person has com- 
mitted breach of terms and conditons 
of analogous control orders. it may zea- 
sonably be apprehended that he may 
not abide by the terms and conditions 
of licence. There are also other pzrti- 
culars which are required to be g:ven 
in the.application, such as the standing 
of the applicant in the business, the 
extent of his business, the exten: of 
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income-tax paid by him etc., which are 
all factors quite relevant to the conside- 
ration of suitability of the applicant 
for grant of licence, having regard to 
the terms and conditions which he is 
required to abide by. Similarly, infor- 
mation is required to be given in regard 
to the place of business, While parti- 
culars about the situation and location 
are to be furnished in column No. 6, 
the applicant has to'state in column 
No. 12 if he has secured Municipal 


‘licence for storage and sale of vanas- 


pati. The information in these two 
columns enables the licensing authority 
to judge the suitability of the place of 
business having regard to the terms and 
conditions of licence, 


7. We are, therefore, satisfied 
that there is sufficient guidance in esi 
gard to the factors which have got to 
be taken into consideration for the 
grant or refusal of licence or renewal 
of the same. As sufficient guidance is 
available in the scheme of the order 
to the licensing authority in the matter 
of grant or refusal and as sufficient 
procedural safeguards have been provid- 
ed in clauses 8 and 11, it is not possible 
to hold that clause 8 imposes any un- 
reasonable restriction, on the fundamen- 
tal right of the petitioners to carry on 
trade or business, guaranteed by Arti- 
cle 19 (1) (g) of the Constitution. 


8. The next attack is against 
sub-clause (d) of clause 12 regarding 
search and seizure which reads as 
follows :— 


“(d) search, seize and remove stocks 
of vanaspati and the animals, vehicles, 
vessels or other conveyances used in 
carrying the said vanaspati in contraven- 
tion of the provisions of this order. or 
of the conditions of the licences issued 
thereunder and thereafter take or au- 
thorise the taking of all measures neces- 
sary for securing the production of 
stocks of vanaspati and the animals, 
vehicles, vessels or other conveyances so 
seized, in a court and for their safe 
custody pending such production.” 


It was urged that the said provision is 
so far as it entitles search, seizure, and 
removal: of stocks of vanaspati is con- 
cerned, the same confers arbitrary, un~ 
guided and uncontrolled power. Sub- 
clause (d) of clause (11) of the Mysore 
Foodgrains (Wholesale) and (Retail) Dea- 
lears Licensing Orders which is similar 
to sub-clause (d) of clause 11 of the 
Order was struck down by this court 
in so far as it pertained to search, sei- 
zure and removal of stocks of foodgrains 
in (1970) 1 Mys LJ 512 = (AIR 1970 Mys 
289) (A. K. Appanna Setty and Sons v, 
State of Mysore) on the ground that the 


“vetail dealer to deposit Rs. 
curity, imposes an unreasonable restric- 
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said provision conferred arbitrary, un- 
guided and uncontrolled power. Follow- 


ing the said decision, we declare that 
sub-clause (d) of clause 12 of the Order 
in so far as it pertains to search, seizure 
ae removal of stocks of vanaspati, is 
void, 


9, Tt was next urged that clause 
6 of the order which requires a whole- 
sale dealer to deposit Rs. 500/-.and a 
75/- as se- 


tion on the fundamental right of the 
petitioners to carry on trade and busi- 
ness. The security is required to be 
furnished to ensure due performance of 
the conditions subject to which licence 
is granted. If the licensee commits any 
breach, the licensing authority is em- 
powered under clause 10 to forfeit the 
whole or any part of the security de- 
posited by the licensee. The licenses are 
issued under the order, subject to the 
condition that the licensee abides by 
the terms and conditions of licence. 
The insisting of security for the due 
performance of the terms and conditions 
of licence cannot be regarded as impos- 
ing an unreasonable restriction. The 
amount of Rs. 500/- fixed as security to 
be furnished by the whole-sale dealer 
and the amount of Rs. 75/- fixed as se- 
curity to be furnished by the retail dea- 
ler cannot be regarded as excessive or 
oppressive, having regard to the nature 
and extent of business that is normally 
conducted by the dealers in vanaspati. 


10. It was next urged that Cl. 13 
of the order, which empowers the 
Government to exempt any person 


or class of persons from the operation 
of all or any of the provisions of the 
Order, is invalid on the ground that it 
confers unguided and arbitrary power 
on the State Government. . But, it is 
necessary to note that it is clearly stated 
in clause 13 that the power of exemp- 
tion can be exercised by the State Goy- 
ernment only if it is necessary in the 
public interest so to do. The necessity 
of considering public interest is itself 
sufficient guidance and also guarantee 
against arbitrary exercise of power. 


11. Column 9 of the application 
form ‘A’ requires the applicant to state 


quantities of vanaspati f{brandwise) in 
kilograms handled by the applicant 
monthly during the last three years. It 


~. was urged that the insisting on the fur- 


nishing of such infromation amounts to 
imposition of an unreasonable restric- 
tion on the petitioners’ right to carry 
on trade and business. It was submit- 
ted that it is almost impossible to fur- 
nish such detailed information as con- 
templated in column 9. It is obvious 
that the information in column 9 need 
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be furnished by the applicant only if 
the applicant has carried on business in 

vanaspati during three years preceding ' 
the date of epplication. It is common 
knowledge that vanaspati is a commodity 
which is produced in factories. The 
wholesale dealers as well as dealers who 
deal in vanaspati are reasonably expect- 
ed to have information in regard to the 
handling of vanaspati. It is also neces- 
sary to note that vanaspati being an item 
liable to sales-tax, the dealers are ex- 
pected to maintain accounts for the pur- 
pose of payment of sales-tax. The re- 
quirement of column No, 9 cannot, there- 
fore, be regarded as imposing an unrea- 
sonable restriction on the right of the 
dealers to carry on trade or business. 


12. It was next urged that 
licence condition No, 8 (i) and condition 
No. 7 (a) of the whole-sale dealers 
licence and retail dealers licence res 
pectively in so far as they prohibit licen-~ 
sees from entering into any transaction 
involving purchase, sale or storage for 
sale of vanaspati in a speculative manner 
prejudicial to the maintenance and easy 
availability of stocks or supplies in the 
market are void as imposing unreason~ 
able restrictions on the fundamental 
right to carry on trade or business. 
Both the clauses referred to above are 
similar. It was urged that as specified 
criteria for determining what transac-~ 
tions are speculative have not been pro~ 
vided the conditions are void as being 
vague and uncertain. Similar conditions 
prescribed under clause 7 (i) of the 
whole-sale and retail dealers licensing 
Orders, 1964 were struck down by this 
court in A. K. Appanna Setty’s case, 
(1970) 1 Mys LJ 512 = (ATR 1970 Mys 
289) on the ground that the condition 
suffered from vagueness and uncertainty. 
Following the said decision. we declare 
that conditions 8 (i) and 7 (i) of the 
whole-sale dealers licence and retail dea~ 
lers licence respectively are void. 


13. For the reasons stated above, 
this writ petition is partly allowed. We 
declare that sub-clause (d) of clause 12 
of the Mysore Vanaspati Dealers Licens- 
ing Order, 1971 in so far as it pertains 
to search, seizure and removal of stock 
of vanaspati and conditions 8 (i) and 
7 (i) of the conditions of the whole-sale 
dealers licence and retail dealers licence 
occurring in form ‘B’ and 'Œ respective- 
ly of the Order are void and unenforce- 
able. In other respects the Writ Peti- 
tion shall stand dismissed. 


Order accordingly, 
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AIR 1972 MYSORE 143 (V 59 C 4T 
H. B. DATAR, J. 

P. K. Rukmini Bai and others, Pai- 
tioners v. Venkateswara Silk Howe, 
Bangalore and others, Respondents. 

Civil Revn, Petn, Nos. 621, 622, 403, 
412 and 237 of 1988, D/- 20-7-1971 against 
order of Ist Addl. Dist. J.. Bangalore, D/- 
6-11-1967. 

(A) Houses and Rents — Mysere 
Rent Control Act (22 of 1961), S. 50 — 
“Correctness of the decision” — Findings 
of fact -—- Scope of interference in reyi- 
sion by High Court — Court has power 
to reappreciate evidence. 


Having regard to the scheme of ihe 
Act and the power conferred upon ‘he 
High Court under Section 50, the jurisdic- 
tion to go into the question of legality or 
correctness of the decision includes -he 
power to reappreciate the evidence. An 
examination of the correctness of ~he 
finding on fact involves the actual te- 
assessment of evidence, and therefore, ~he 
High Court is entitled to go into che 
questions of fact and arrive at a decision. 
AIR 1969 NSC 88 & (1968) 1 Mys LJ #42, 
Rel. on; (1964) 2 Mys LJ 18 & (1965: 1 
Mys LJ 633 & ATR 1969 SC 1344 Disting. 

(Para 9) 

(B) Evidence Act (1872). S. 32 (2) — 
Proceedings for fixation of fair rent under 
Rent Control legislation — Question wie- 
ther building was constructed before or 
after 1-4-1947 —— Under S. 32 (2) comn- 
terfoils made in ordinary course of busi- 
ness are admissible in evidence. i 

: (Para 14) 


(C) Houses and Rents — Mysore Rant 
Control Act (22 of 1961), S. 14 — Ques- 
tion whether building was constructed 
before or after 1-4-1947 — Positive m<te- 
rial to show that construction was prior 
to 1-4-1947 — Fact that it took 18 morths 
to complete the building and building ~vas 
started in 1946 or municipal building 
licence was not produced nor report inti- 
mating municipality about completion of 
building, held did not disprove that buld- 
ing was ready before 1-4-1947. (Para 15) 
Cases Referred: Chronological Peras 
(1969) AIR 1969 SC 1344 (V 56)= 

1969-3 SCR 698, Malini Ayyappa 
Naicker v. Seth Manghraj Udhava- 


das Firm 5, 7 
(1969) ATR 1969 NSC 88 (V 56)= 
1969-1 SCWR 1142, Central 
Tobacco Co., Bangalore v, Chandra 
Prakash 7 


(1968) (1968) 1 Mys LJ 442 = 14 
Law Rep 212 M. Ramachandraiah 
vy. S&S. R. Shankara Narayana 
Setty 

(1965) 1965-1 Mys LJ 633 = 1965- 
1 Law Rep 126. U. Ahmed Hussain 
v. M. Mohiddin Haji 
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P. K. Rukmini v. V. Silk House (Datar J.) 


[Prs. 1-4] Mys. 143 


(1964) 1964-2 Mys LJ 18 = JLR 
(1964) Mys 808, E. A. Pais v. 
P. T. Venkatappa Setty 


S. G. Sundaraswamy, for Petitioner 
in C, R. Ps. 621 to 623 of 1968 and Res- 
pondent in C. R. Ps. 403. 412 and 237 of 
1968; V. Krishnamurthy and V. Taraka- 
ram, for Respondent in C. R. Ps. 621 to 
623 of 1968 and for Petitioner in ©. R. 
Ps. 412 and 237 of 1968. 


ORDER:— These six revision peti- 


‘tions arise out of the three applications 


filed by the same landlady against the 
different tenants for fixation of fair rent 
under Section 14 of the Mysore Rent 
Control Act, 1961. The three revision 
petitions have been filed by the landlady 
challenging the correctness of the order 
of the lower appellate .court and the 
other three revision petitions have been 
filed by the tenants challenging the order 
of the lower appellate court by which 
an order remanding the application for 
fresh determination has been made, As 
common question of law and fact are 
involved in these petitions. they were 
heard together and decided by this 
common judgment. 


2 The case of the petitioner-landlady 
is that the premises in question is a non- 
residential premises situated in an impor- 
tant locality in Bangalore, i.e., Chickpet, 
Bangalore-2, in which the respondents are 
the monthly tenants and it is necessary 
to determine the fair rent. The objec- 
tions raised by the tenants is that the old 
building was destroyed by fire and a new 
building was built during 1947, as such 
the fair. rent has to be fixed at 6 per cent. 
of reasonable cost of construction. It was 
stated that if it is so fixed then the rent 
which was being paid would itself be 
excessive. 


3. The particulars of the proper- 
ties and other details which are relevant 
for the present purpose are given below; 

(For particulars see next page.) 


The House Rent Controller recorded 
the evidence and came to the conclusion 
that the fair rent fixed will be effective 
from lst January 1963. The correctness 
of the decision given by the Rent Con-~ 
troller was challenged before the court 
of the District Judge and the learned Dis~ 
trict Judge has come to the conclusion 
that the premises in question was not 
ready for occupation prior to 1-4-1947. 
and therefore, the fixation of fair rent 
by the House Rent Controller was er- 
roneous, It is the legality and correct- 
ness of these orders that are challenged 
in these revision petitions. 


4, As the learned counsel appear~ 
ing for the respondents challenges the 
jurisdiction of this court to go into the 
question of fact arising in the case, I will 
first deal with the objection raised by 
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i him. The first contention that arises for 


consideration with regard to the scope of ` 


the revision petition filed under Sec. 50 
of the Mysore Rent Control Act, 1961. 
Section 50 (1) of the Mysore Rent Con- 
trol. Act, 1961, reads thus:— 


"50 (1) Revision by the High Courts, 


(1) The High Court may, at any time 
call for and examine-— 7 X 

(i) the records relating to any deci- 
sion given or proceedings taken by the 
District Judge:— 

(ii) any order passed or proceedings 
taken by the court under this Act or any 
order passed by the Controller under 
Section 14, S. 15 or S. 16; - 

for the purpose of satisfying Itself as 
fo the legality or correctness of such 
decision, order or proceedings and may 
pass order in reference thereto as it thinks 
fit.” œ 
According to this: provision, the High 
Court can call for and examine the records 
for the purpose of “satisfying itself as to 
the legality or correctness of such deci~ 
sion” and thereafter pass such order as 
it thinks fit. The submission made by the 
learned counsel appearing for the res- 
pondents is that the jurisdiction to go 


` Into the correctness of the order does not 


entitle the High Court to examine the 
evidence in the case and take a contrary 
view. In support of this submission, 
‘ reliance is. placed upon the judgment of 
this court in E. A, Pais v., P. T. Venkat- 
appa Setty, (1964) 2 Mys LJ 18. In that 
case, this court considered the scope: of 
Section 12-B. of the Madras Buildings 
Lease and Rent Control Act, 1949. Under 
that Act, the revisional Court has jurisdic. 
tion to call for and examine the records 
relating to any order passed or proceed-~ 
ings taken under this Act ...... fossan 10 
the purpose of satisfying itself as to the 
legality, regularity or propriety of such 
order. It is the use of the words “legality” 
and the “propriety” of the order that was 
under consideration, It was held by this 
court as under:— 


“The powers of a revisional court 
have always been understood to be more 
restricted than the powers of an appellate 
court and the mere fact that an appellate 
court interfered with findings of fact 
without sufficient reason is not a ground 
for interference by the revisional autho- 
rity with the finding of fact by the ap- 


pellate authority. -But if the findings 
of fact reached by the appellate autho- 
rity on admitted or proved facts is so 
perverse that no reasonable person could 
have reached that conclusion, the revi- 
sional authority will have a right to in-« 
terfere with the findings of fact.” 

5. The provisions of Section 12-B 
of the Madras Buildings (Lease and Rent 
Control) Act were also considered by this 
Court in the casein U. Ahmed Hussain v, 
M. Mohiddin Haji, (1965) 1 Mys LJ 633. 
This Court after consideration of all the 
decisions under the Madras Act and use 
of similar words in other enactments held 
that an examination of propriety would 
not include the examination of the cor- 
rectness of the finding involving the 
actual reassessment of evidence, This 
Court at p. 637 observes thus— -> 

“It would also be pointed out that 
while determining the extent or ambit of 
a statutory power the most important 
factors to be borne in mind are the nature 
of the corresponding duty and the object 
with which the duty. is imposed. It is a 
well known rule of interpretation that 
where duty and power co-exist, the power 
is intended to enable the authority to 
effectively discharge. its duty, and the 
nature of the duty hasto be ascertained 
from the point of view of the object to 
be achieved by exercising that duty. which 
again has to be ascertained from the gene- 
ral scheme of the statute, 

Under the scheme- of the Madras 
Buildings (Lease and Rent Control) Act 
the order of the appellate authority under 
Section 12 is final and not liable to be 
called in question in any court of law, 


‘except as provided by Section 12-B and 


the said latter section limits the interfer- 
ence to an examination of legality, regu- 
larity and propriety of the appellate 
order.” 

6. The learned counsel for the 
respondents also placed reliance upon the 
judgment of the Supreme Court in Malini 
Ayyappa Naicker v. Seth Manghraj 
Udhavadas Firm, AIR 1969 SC 1344 In 
that case, their Lordships of the Supreme 
Court considering the question of the 
scope of the jurisdiction conferred upon 
the High Court under the first proviso 
to Sec. 75(1), Provincial Insolvency Act, 
which states that the, High Court for the 
purpose of satisfying itself that that order 
made in appeal was according te law may 
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call for the records and pass such orders 
as it thinks fit. Their Lordships consider- 
ing this proviso held as under:— 


“Quite clearly the legislature did nof 


confer on the High Court under the ist 


proviso to Section 75 (1) of the Act an 
appellate power nor did it confer on it a 
jurisdiction to reappreciate the evidence 
on record, If the Legislature intended 
to confer power on it to re-examine both 
questions of law and fact it would aave 
conveyed its intention by approp-iate 
words as has been done under various 
other statutes. A wrong decision on 
facts by a competent court is also a deci- 
sion according to law, 


At the same time the power con~ 
ferred under the lst proviso to S. 75 (1) 
of the Act is not co-extensive with that 
given to the High Court under Sec- 
tion 100 (1) (a) — decision being “contrary 
to law” as provided in S. 100 (1) (2) of 
Civil P. C. is not the same thing as 
a decision being not “according to .aw” 
as prescribed in the Ist proviso of Sec- 
tion 75 (1) of the Act — the latter expres- 
Sion is wider in ambit than the former, 
The power given to the High Court under 
the lst proviso to Section 75 (1) of the 
Act is similar to that given to it under 
section 25 of the Provincial Small Cause 
Courts Act.” 

7. In my view, the decisions given 
under the Madras Buildings Lease and 
Rent Control Act wherein the worcs of 
statute are totally different cannot be ap- 
plied to the question arising for consi- 
deration under the Mysore Rent Control 
Act. 1961. Similarly, the decision oi the 
Supreme Court (AIR 1969 SC 1344) deals 
with the use of words, “decision being 
contrary to law” and not the use oi the 
word “correctness of the decision.” 


On the contrary, the scope of Sec- 
tion 50 of the Mysore Rent Control Act, 
1961, has been considered by the Supreme 
Court in M/s. Central Tobacco Co. Banga- 
lore v. Chandra Prakash, (1969) 1 SCWR 
1142 = (AIR 1969 NSC 88). In that case, 
this is what their Lordships of the 
Supreme Court have stated:— 


“Section 50 of the Mysore Rent Zon- 
trol Act, 1961 (hereinafter referred =o as 
the ‘Act’) gives the High Court power to 
call for and examine the records relating 
to any decision given or proceedings 
taken by the District Judge for the pur- 
pose of satisfying itself as to the legality 
or correctness of such decision, order or 
proceedings and it further empowers the 
High Court to pass such order as it thinks 
fit. The learned Judge of the High Court 
examined the evidence and differing from 
the finding of the District Judge :ame 
to the conclusion that the landlord had 
proved that he reasonably required the 
premises for his own use and occupetion, 
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The High Court beld that the burden of 
proving that eviction would cause greater 
hardship on the tenant lay on him and 
took the view that he had not discharged 
that burden. Counsel for the appellant 
contended first that it was not open to 
the High Court in exercise of its revi- 
Slonary jurisdiction to differ from the 
concurrent view of the two lower Courts 
and, secondly, it had wrongly placed the 
burden of proof of greater hardship on 
the tenant and this vitiated its ultimate 
conclusion. As the revisionary powers 
are couched in very wide terms we are 
not inclined to accept the first conten- 
tion.” 

This court differing from the findings of 
the court below on fact held that the 
premises were required by the landlord 
for his own use and occupation and this 
Was on reappreciation of evidence. It 
was held by their Lordships of the 
Supreme Court that the revisional powers 
are couched in very wide terms and 
therefore the contention raised before the 
Supreme Court that the High Court had 
no jurisdiction to differ from the con- 


‘current views of the courts below was 


rejected, 


8. Prior to the pronouncement of 
the decision of the Supreme Court, this 
court in the case reported in Mr. Rama- 
chandraiah v. S. R. Shankara Narayana 
Setty, (1968) 1 Mys LJ 442 considered the 
scope of interference by the High Court 
under 5. 50 of the Mysore Rent Control 
Act 1961, and held that the High Court 
is not precluded from examining the 
facts. It was further. stated that the 
correctness or otherwise of the findings of 
fact cannot be without reference to the 
evidence bearing on the question in the 
context of Section 50 of the Mysore Rent 
Control Act. At page 416, this is what 
this court has stated:— 


“The argument of Sri M. S. Gopal, 
the learned counsel appearing on behalf 
of the respondent, was that the word 
‘correctness’ would not permit interfer- 
ence with the findings of fact, and it ap- 
pertains only to conclusions arrived at by 
the learned District Judge on facts. He 
was in difficulty when a question was put 
to him as to the process by which such 
findings on facts could be decided or re- 
viewed without reference to the evidence 
on which they were based. I am clearly 
of the opinion that the correctness or 
otherwise of the findings of fact cannot 
be decided without reference to the evi- 
dence bearing on the question in the con- 
text of Section 50 of the Mysore Rent 
Control Act.” 


9. Therefore, having regard to the 
scheme of the Mysore Rent Control Act 
and the power conferred upon the High 
Court under Section 50 of the Mysore 
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Rent Control Act, the jurisdiction to go 
into the question of legality or correct- 
ness of the decision includes the power 
to reappreciate the evidence. An ex- 
amination of the correctness of the find- 
ing on fact involves the actual reassess- 
ment of evidence, and therefore, this 
court is entitled to go into the questions 
of fact ant arrive at a decision. In that 
view, the first contention raised by the 
learned counsel appearing for the res- 
pondents is rejected. 


10. In view of the decision given 
by me holding that this court is compe- 
tent to go into the question of fact and 
determine the correctness of the order 
passed by the court below, I am ‘now 
called upon to consider the evidence and 
see as to whether the decision arrived at 
by the court below is correct or is re- 
quired to be set aside. 


11. Under Sec. 14 of the Mysore 
Rent Control Act, 1961. the tenant has to 
make an application to the Controller for 
fixing fair rent of the building and the 
provisions of Section 14 (1) (i) prescribed 
the period of limitation within which the 
application is to be filed. On receipt of 
the application, the Controller holds an 
enquiry and fixes the fair rent for the 
building. It is in fixing the fair rent. the 
Controller is required to have due regard 
to the facts enumerated in Sec. 14 (3) 
of the Act. Section 14 (3) (a) of the Act 
states that the Controller shall have due 
regard to the prevailing rates of rent in 
the locality for the same or similar ac- 
commodation in similar circumstances 
under the twelve months prior to the first 
day of April 1947. So far S. 14 (6) is 
concerned, it would be applicable only if 
a building is constructed after the first 
day of April 1947. But, in so far as the 
buildings which are constructed before 
the first day of April 1947, are concerned 
that provision does not apply and it is 
the earlier provisions, which will apply 
and in accordance with those provisions 
only that the determination of fair rent 
is required to be made. In my view. the 
important thing that is to be determined 
in the present case is as to whether the 
building has been constructed before or 
after the first day of April 1947. 


(After discussing the evidence in 
paras 12 to 14 the judgment proceeded). 


These documents are relied upon to 
show that the building was ready for oc- 
cupation and I am not able to see how 
it can be contended that these documents 
are documents which are inadmissible in 
evidence. It was submitted by the learn- 
‘ ed counsel appearing for the respondents 
that the counterfoils are not admissible 
in evidence under Section 32 of the Indian 
Evidence Act. In my view. under Sec- 
tion 32 (2) of the Indian Evidence Act 


a 
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the memorandum made in the ordinary 
course of business is admissible in evi- 
dence, (His Lordship after discussing the 
evidence further, proceeded): 

It is therefore clear that the material 
on record would show that the building 
had been constructed prior to 1-4-1947. 


15. The learned counsel appearing 
for the respondents submitted that it was 
alleged that 18 months were required lo 
complete the building and it was in 1946 
and therefore the building was not com- 
plete before 1-4-1947. In my view, hav- 
ing regard to the positive material on re- 
cord, this submission cannot be accepted. 
Similarly, the fact that the building 
licence obtained from the Municipality 
has not been produced nor the report inti- 
mating the municipality about the .com-~ 
pletion of the building does not disprove 
that the building was not ready before 
1-4-1947. It is also necessary to note 
that P. W. 1 Srinivasa Rao has stated 
that the account books were destroyed 
and they were not available. In this 
view, on the material on record, I am of 
the view that the building had been con- 


structed and ready for occupation, 
prior to 1-4-1947. 
16. The next question that arises 


for consideration is what is the order that 
should be passed in the present cases. . 
The learned appellate Judge has not con- 
sidered the question as to whether the 
fair rent fixed by the Rent Controller 
was proper or not. In that view. it is 
necessary for the learned Appellate Judge 
to consider the remaining question. and 
determine the same. In that view. there 
in no other choice but to remand the 
appeals back for the fresh disposal of the 
only question remaining for decision as 
to whether the fair rent fixed by the 
Rent Controller was proper in the cir- 
cumstances of the present case. In view 
of the conclusion arrived at by me, C. R, 
Ps. 403. 412 and 237 of 1968 filed by the 
tenants do not survive. In the result, 
Civil Revision Petitions Nos. 621. 622 and 
623 are allowed. The order passed by 
the learned Appellate Judge in each of 
these cases is set-aside and the appeals 
are remitted back for fresh disposal in 
accordance with law to consider the only 
surviving question whether the fair rents 
fixed by the Rent Controller are proper 
or not. As the matters are pending for 
the last several years, I direct the learn- 
ed Appellate Judge to dispose of these 
matters within six months from this date, 


‘No costs. 


_ Case remanded, 
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B. VENKATASWAMI AND E. £, 
VENKATARAMIAH, JJ. 


B. S. Irannavar and another, Peti- 
tioners v. The Deputy Commissioner of 
Belgaum and another, Respondents. 


Writ Petn. No. 1104 of 1970, 
12-8-1971. 


Mysore Land Revenue Act (12 of 
1964), Sections 95 and 96 — Permission 
- granted to construct godown for zom- 
mercial purposes — Machinery for in- 
dustrial purpose installed —— Action can 
be taken under Section 96 (2). 


= When condition imposed under Sec- 
tion 95 while granting permission to 
use an agricultural land for a specific 
purpose is violated by diverting the land 
for a different purpose, the Deputy Com- 
missioner will have the jurisdiction to 
take appropriate action under sub-sec- 
tion (2) of Section 96 of the Act. 


D/- 


(Para 7) 
G. D. Shirgurkar, for Petitioners; 
S. G. Doddakale Gowda, High Court 


Govt. Pleader. for Respondents. 


VENKATASWAMI, J.:-—— This is a 
petition under Article 226 of the Zon- 
stitution of India, praying for the -ssue 
of a writ in the nature of certiorari 
quashing the order of the Mvrsore 
Revenue Appellate Tribunal, Bangalore, 
in Appeal No. 1418 of 1969 (MLR) cated 
31-12-1969 and the Order of the Deputy 


Commissioner, Belgaum, in B/LNA. 
1/2452 dated 19-8~1969. 

2. The few facts relevant for 
our present purpose are as follows: 
The petitioners are the owners cf 5S. 


No. 1375/2A of Belgaum, situate on the 
outskirts of the City. They applied on 
10-5-1968 to the Deputy Commissioner, 
Belgaum, for permission to use 28 guntas 
124 annas extent of that land for a non- 
agricultural purpose. It is their case 
that a plan was submitted in regard to 
the said land for construction of a build- 
ing for a ‘commercial’ purpose. The 
Deputy Commissioner granted permis- 
sion on 13-9-1968 in his Order No. RB/ 
LNASR. I. in exercise of his powers 
under Sections 95 and 98 of the Mvrsore 
Land Revenue Act. 1964. The peti- 
tioners. thereafter applied to the Muni- 
cipal Commissioner, Belgaum, for the 
issue of a licence for erecting the neces- 
sary building and installing a ‘Granulat- 
ing’ (Stonecrushing) Machine, Zon- 
sequently, the said machinery cam= to 
be installed. On 20-2-1969, the Tahsildar 
Belgaum, respondent-2 herein, issu2d a 
notice to the petitioners calling apon 
them to show cause why action skould 


not be taken against them for heving 
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contravened the conditions attached to 
the permission granted by the Deputy 
Commissioner for the use of the land for 
a non-agricultural purpose. On 5-3-1969 
the Deputy Commissioner, Belgaum, in 
his letter No. RB/LNA. I 2452, called 
upon the petitioners to show cause why 
action should not be taken against them 
in accordance with the terms and condi- 
tions under which permission for non- 
agricultural use was grented. It was 
specifically stated therein that the peti- 
tioners had contravened condition No. 6 
of the terms and conditions of such 
grant. It was also stated therein that 
the hearing of the case had been set 
down to 18-3-1969 at 3 p. m., at Belgaum 
and if the petitioners desired to be heard 
in person, they should present themselves 
on that day. 


The petitioners furnished reply, a 
copy of which is produced herewith as 
Ex. G.. wherein they have contended 
that they had not contravened condition 
No. 6 and that if any such contravention 
had in fact taken place, the same might 
be condoned and regularised. It is re- 
levant to observe that they have not 
asked for a personal hearing in any case. 
The matter was considered by the 
Deputy Commissioner and an order was 
made on 19-8-1969 to the effect that the 
petitioners had contravened Condition 
No. 6 of the Order granting permission, 
and therefore, he directed them to re- 
move the ‘Granulating’ machine within 
three months from the date of that Order 
and also to pay a penalty of Rs. 100/- 
within one month from the date of the 
receipt of intimation of the said order. 
Aggrieved by this order, the petitioners 
preferred an appeal before the Mysore 
Revenue Appellate Tribunal, Bangalore, 
in Appeal Nos. 1408 and 1418 of 1969 
(MLR) and were unsuccessful therein. 
Hence, this Writ Petition. 


3. Two contentions were urged 
in support of the petition by Sri G. D. 
Shirgurkar. the learned counsel appear~ 
ing on behalf of the petitioners. They 
are: (1) that in the plan submitted to 
the Deputy Commissioner, Belgaum, it 
was specifically mentioned that the 
buildings were intended for ‘commercial’ 
purposes, and therefore, the installation 
of the machinery therein was permis- 
sible and there was no contravention of 
condition No. 6 attached to the grant 
of permission for the conversion of the 
land for non-agricultural purposes; and 
(2) that in view of the fact that permis- 
sion is granted by the Municipal Com- 
missioner, Belgaum, for the erection and 
installation of the building and the 
machinery. within the meaning of condi- 
tion No 7 of the grant in their favour 
made by the Deputy Commissioner, no 
blame could be attached to the peti- 
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tioners on the ground of any contraven~< 
tion of condition No. 6 had occurred. In 


other words, condition No. 6 and No. 7- 


must be read together and condition 


No. 6 would stand overridden if condi« 


tion No. 7 was complied with. 


4, We are of the opinion thaf 
mone of the above contentions should 
prevail and the petition, therefore, has 
to fail. 

5. Before adverting to the above 
contentions, it is necessary to refer to 
the relevant portions of the Order of 
the Deputy Commissioner granting per- 
mission to the petitioners, The portions 
of that Order reads thus: 

“Permission, is hereby granted fo 
Sri (1) B. S. Irannawar. (2) D. S. Iran- 
nawar of Belgaum the occupant of 
S. No. 1375/2A (Part) of Belgaum to con- 
vert an area of 28 guntas 124 annas com~ 
prised in the said S. No. to non-agricul- 


tural purpose. and to construct godown 


buildings thereon in accordance with the 


plans produced by him along with his 
application dated 10-5-1968 on the fol- 
lowing „conditions : a 


5. Fe shall construct the build- 
ing according to the plans produced by 
im which he will hereafter get ap- 
proved in accordance with condition 
No, 7 below within a period of 3 years 
and no addition or alteration shall be 
made therein without the prior permis- 
sion of the City Municipal Council, Bel- 
gaum. in writing. 

6. He shall not use the land for any 
purpose other than the one for which 
this permission is granted without the 
prior permission of the Deputy Com- 
missioner in writing. 


7. He shall obtain the previous 
permission of the City Municipal coun- 
cil, Belgaum or any other local autho- 
rity as the case may be before construc- 
tion of the buildings and shall also ob- 
serve the building regulations mention- 


ed in the bye-laws/Mysore Panchayats 


Control of Erection of Buildings Rules, 
1960 if any framed by the said Municipa- 
lity or local body. 


6. It is clear from the. above por~ 
tions of the Order granting permission, 
that the petitioners are permitted to 
construct a ‘Godown’ building according 
to the plans furnished. It is further 
clear from condition No, 6, that he shall 
not use the land for any purpose other 
than the one for which the said permis- 
sion had been granted. Under Condi- 
tion No. 7 they are enjoined to comply 
with the requirements of the Mysore 
Panchayats Control of Erection of Build- 
ings Rules, 1969 and such other regula- 
tions before putting up the construction, 
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7. We shall now advert to the 
contentions urged on behalf of the peti- 
tioners. It is no doubt true as con- 
tended for and on behalf of the peti- 
tioners that the plans furnished refer to 
a building for ‘commercial’ purposes, 
From this it would not necessarily follow 
that the petitioners would be entitled to 
eract and instal machinery for ‘indus- 
trial’ purposes. Be that as it may, it is 
clear from the Order that permission 
had been expressly granted only for the 
purpose of construction of a ‘godown’ 
building. In ordinary paralance a ‘RO~ 
down’ could mean merely a ‘Warehouse’ 
used for storage purposes, The fact that 


in the plan a ‘commercial’ purpose had 


been indicated would not enable the 
petitioners to get over the restriction 
Placed in the permission properly granted 
by the Deputy Commissioner, Belgaum. 
When it is established or admitted that 
the condition imposed under Section 95 
of the Mysore Land Revenue Act while 
granting permission to use an agricul- 
tural land for a specific purpose is vio- 
lated by diverting the land for a diffe- 
rent purpose, the Deputy Commissioner 
will have the jurisdiction to take appro- 
priate action. under sub-section (2) of 
Section 96 of the Mysore Land Revenue 
Act. The impugned Order, therefore. is 
one passed according to law. Hence, 
this, contention has to be rejected. 


8. The next contention urged 
relates to the effect of the permission 
granted by the Municipal Commissioner 
Belgaum. In this regard, we are unable 
to accept the contention that condition 
No. 7 would have an overriding effect on 
condition No. 6. All that condition No. 
7 enjoins is that the petitioners should 
comply with the Local Self Government 
Regulations regarding buildings, instaila~ 
tions and such other matters. A mere 
compliance with such regulations would 
not enable the petitioners to divert the 
use of the premises in contravention of 
condition No. 6 of the Order granting 
the permission in question by the Deputy 
Commissioner. Moreover, prescription 
under condition No. 7 is merely an addi- 
tional requirement to be satisfied by the 
petitioners if need be. This. would not 


. absolve them from the responsibility of 


complying with condition No. 6. In our 
view, reading of the Order granting 
permission as a whole, the petitioners 
would not be entitled to deviate from ` 
the purpose specified in the order grant- 
ing permission. We are also clearly of 
the view that the petitioners have con- 
travened condition No. 6 by installing 
a machinery for an industrial purpose, 
This contention has also to fail. 


9. There is one other contention 
urged on behalf of the petitioners based 
on Section 37 and Rule 6 of the Mysore 
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Land Revenue Act, 1964 and the rules 
framed thereunder. The contention, in 
effect, was that there should have been 
an enquiry into the matter. This conter- 
tion has not been raised either in the 
reply furnished to the show cause notice 
issued by the Deputy Commissioner cr 
in the affidavit filed before us in support 
of the Writ Petition. Moreover, we are 
of the view that Rule 6. relied on by 
the petitioners merely provides fcr 
procedure to be followed by Revenue 
Officers in conducting enquiries other 
than formal or summary. It provides 
that evidence should be recorded in ful 
and that the opinion or decision of the 
officer holding the enquiry should ke 
recorded invariably in his own hand- 


writing, and . should be read over 
and interpreted and admitted es 
correct. We also fail to see how th‘s 


provision is attracted to the instant case, 
It ts to be seen that the petitioners in 
their reply to the show cause notice isst- 
ed by the Deputy Commissioner had 
not asked for any enquiry at all, anid 
they have merely to contend themselves 
by taking the stand that condition No. 6 
had not been violated. Hence we are 
of the opinion that there is no substance 
in this contention too. 


10. In the result, this Writ Peti- 
tion fails and is dismissed. 

11. Shri Shirgurkar, the learned 
counsel appearing on behalf of the peti- 
tioners. submitted that some time may 
be granted to the petitioners for remov- 
ing the machinery in compliance with 
the directions issued by the Deputy 
Commissioner in the impuged order. We 
do not think that this is a matter mm 
which we should exercise our discretian 
to grant some time to the petitioners fcr 
that purpose. It is, however, open #0 
the petitioners to approach the Deputy 
Commissioner or any other authority 
competent to act, for necessary relief in 
this behalf, 


12. In the circumstances of tke 
case, we make no order as to costs. 
Petition dismissed, 


s 
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Mysore Cements Ltd. and another, 
Petitioners v. The Union of India ard 
others. Respondents. 

Writ Petn. No. 1556 of 1970, D/- 9-3- 
1971. 

(A) Mines and Minerals (Regulaticn 
and Development) Act (1957), S., 11 (4) -— 
Scope — Preferential right of certain per- 


AP/CP/A355/72/LGC 


sons — Discretionary power under Sec- 
tion 11 (4) — Extent of. (Para 6) 


The whole of Section 11 of the Act 
deals with preference as between two or 
more rival applicants for the grant of a 
lease, whose applications are pending dis- 
posal before the Government at the same 
time. It does not apply to a case where 
mineral concession is already granted: on 
an application even before the next appli- 
cation is presented to the Government. 

(Para 6) 

Sub-section (1) of S. 11 is-couched in 
a mandatory language, whereas sub-sec~ 
tion (4) vests a discretion in the autho- 
rity concerned to overlook the claim of a 
prior applicant for exceptional or for 
special reasons. It is, therefore, clear 
that no right as such can be spelled out 
in favour of the petitioners, who had 
not at all ‘applied before the sanction of 
the lease, for consideration of their case, 
assuming that they were in the position 
of rival applicants, from the provisions 
of Section 11 (4). Even if such a right 
were to be there, Government has no 
jurisdiction to revoke orders made on ap- 
plications for mining lease before an- 
other application is filed. (Para 6) 


Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1606 (V 54)= 
1967-3 SCR 302. Bhagat Raja v. 


Union of India 7 
W. K. © Sundaramurthy and V, 
Ananthakrishna, for Petitioners; ’. M. 


Papanna, Jr. Standing Counsel for Cen- 
tral Govt. (for No. 1), 

S. G. Doddakale Gowda, High Court 
Govt. Pleader (for No. 2) and B. G. 
Sridharan (for No. 3), for Respondents. 

VENKATASWAMI, J.:— The peti- 
tioners herein are a public limited com- 
pany and the Secretary of that Company. 
The company i.e.. Mysore Cements Ltd., 
is aggrieved by an Order of rejection 
made by the Central Government and 
communicated by its letter No. MV-1 
(172)/69, dated 5-1-1970 on a revision ap- 
plication preferred by the first petitioner 
under Rule 54 of the Mineral Concession 
Rules, 1960. 


2. It is necessary to set out a few 
facts in order to appreciate the conten- 
tion urged on behalf of the petitioners: 
The first petitioner is engaged in the 
manufacture of cement and has its factory 
at a place called Ammasandra in the Dis- 
trict of Tumkur. For that purpose it is 
in need of sand as a raw material. From 
its inception it had the benefit of permits 
issued off-and-on, in regard to sand, from 
the Tahsildar having jurisdiction over the 
area. The sand, it is not disputed. at the 
relevant point of time was classified as a 
major mineral governed by the provi- 
sions of Mineral Concession Rules, 1960. 
The third respondent herein applied for 


150 Mys. [Prs. 2-5] Mysore Cements Ltd. v. Union of India 


the grant of a mining lease on 4-11-1968 
in respect of an area of 82.13 acres, osten- 
sibly for the purpose of winning the sand 
available therein. The lease was granted 
as prayed for by him, on 25-2-1969, by 
the State Government. Sometime sub- 
sequent to the grant in his favour. i. e., 
on 18-3-1969 the first petitioner herein 
applied for a lease in respect of a cer- 
tain area, including the area which was 
granted in favour of the third respond- 
ent. 


By a letter dated 20-3-1969, the State 
Government, informed him that an area 
of 82.13 acres had already been sanction- 
ed in favour of the third respondent. 
Ageprieved by this order, the first peti- 
tioner approached the Deputy Minister 
for Industries, Government of Mysore. by 
a petition dated 23-4-1969. On 6-6-1969, 
he was informed, ostensibly in response 
to his application dated 18-3-1969 for the 
grant of a lease in his favour, that he 
was at liberty to apply for the grant of 
a lease in respect of 74 acres of land in 
Turuvekere Taluk as against 156 acres of 
land asked for by him. In the mean- 
while, the grant in favour of the third 
respondent was notified in the Mysore 
Gazette on 3-4-1969. ‘Aggrieved by this 
Notification, the first petitioner presented 
-a revision application under Rule 54 of 
the Mineral Concession Rules, 1960. The 
Central Government disposed of the said 
revision application and made an order 
as follows:— 


“Sub: Revision Application under 
Rule 54 of the Mineral Concession Rules, 
1960. 


memati TD, 


I am directed to refer to your revi- 
sion application dated 31-5-1969 and your 
letter dated 11-10-1969, on the above sub- 
ject, and to say that you have filed this 
revision application against the order of 
the State Government of Mysore con- 
tained in their letter No, -S. O. 556 dated 
25-2-1969 sanctioning to Sri A. Chikkana- 
rasiah a mining lease for moulding sand 
over 33.25 hectares in Turuvekere village 
of Tumkur District against his application 
dated 4-11-1968. 


The Central Government have con- 
sidered the grounds of revision, the com- 
ments of the State Government and your 
counter comments thereon. It has been 
observed that you applied for grant of 
mining lease on 18-3-1969. Thus before 
you applied for the area, Sri A. Chikka- 
narasiah had already acquired the legal 
right over the area in question, He can- 
not now be thrown out to accommodate 
you. The permit obtained by you seems 
to have no legal validity as the Mysore 
Minor Mineral Rules came into force 
only on 25-4-1969 as admited by you. In 
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these circumstances, the Central Govern- 
ment do not see any valid reason to in- 
terfere with the orders issued by the 
State Government on 25-2-1969. 


Your application for revision is, 
therefore. rejected.” 


The petitioners have approached this 
court challenging the above order of the 
Central Government. . 


3. Sri W. K. Sundara Murthy, the 
learned counsel appearing on behaif of 
the petitioners, urged two grounds in sup- 
port of the petition. They are (i) that 
the Central Government has failed to-ex~ 
ercise the jurisdiction vested in it under 
Section 11 (4) of the Mines and Mineral 
(Regulation and Development) Act, 1957 
(hereinafter referred to as the Act), and 
(ii) that the impugned order was not a 
‘speaking order’ and was, therefore. liable 
to be set aside. 


| 4, We are unable to accept any 
of the above contentions as well founded. 


5. Section 11 of the Act reads as 
follows:— 


“11 (1) Where a prospecting licence 
has been granted in respect of any land, 
the licensee shall have a preferential 
right for obtaining a mining lease in res- 
pect of that land over any other person: 

Provided that the State Government 
is satisfied that the licensee has not com- 
mitted any breach of the terms and con- 
ditions of the prospecting licence and is 
otherwise a fit person for being granted 
the mining lease. 


(2) Subject to the provisions of sub- 
section (1), where two or more persons 
have applied for a prospecting licence or 
a mining lease in respect of the same 
land, the applicant whose application was 
received earlier shall have a preferential 
right for the grant of the licence or lease, 
as the case may be. over an applicant 
whose application was received later; 


Provided that where any such appli- 
cations are received on the same day. the 
State Government, after taking into con- 
sideration the matters specified in sub- 
section (3), may grant the prospecting 
licence or mining lease, as the case may 
be, to such one of the applicants as it may 
deem fit; 


(3) The matters referred to in sabe 
section (2) are the following:— 


(a) any special knowledge of. or ex- 
perience in, prospecting operations or 
mining operations, as the case may be, 
possessed by the applicant; 

(b) the financial resources of the ap- 
plicant; 

' {c) the nature and quality of the 
technical staff employed or to be employ- 
ed by the applicant; 

(d) such other 


l matters as may be 
prescribed. 
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(4) Notwithstanding anything corm 
tained in sub-section (2) but subject 6 
the provisions of sub-section (1), the State 
Government may for any special reasons 
to be recorded and with the previous ap- 
proval of the Central Government, grart 
a prospecting license or a mining lease 
to an applicant whose application was re- 
ceived later in preference to an applicart 
whose application was received earlier.” 


6. It is clear from the narration 
of facts set out earlier that the third res- 
pondent was granted the lease sometime 
prior to the application for the grans, 
made by the first petitioner herein. The 
third respondent, therefore, had acquired 
a vested right in respect of the said grani. 
It is further to be seen that the pet- 
tioners herein had not at all applied fcr 
the grant of a lease during the pendency 


of the application for grant made by the. 


third respondent or at any time before 
the sanction of the lease in favour of tke 
third respondent. The petitioners, there- 
fore. cannot at all be considered as rival 
applicants for the grant so as to invoke 
the provisions of Section 11 (4) of tre 
Act in their aid. The whole of Section 11 
of the Act deals with preference as be- 


tween two or more rival applicants for ` 


the grant of a lease, whose applications 
are pending disposal before the Govern- 
ment at the same time. It enjoins that 
a prior applicant should ordinarily te 
considered for the grant of the lease in 
preference to a later applicant, 


Section 11 (4) of the Act provides fer 
an exception whereby jurisdiction is com- 
ferred on the authority to overlook tke 
claim of a prior applicant for exceptional 
or for special reasons to be recorded in 
writing, with the previous approval of 
the Central Government. Section 11 of 
the Act does not apply to a case like. the 
present one where mineral concession is 
already granted on an application even 
before the next application is presented 
to the Government. It is also to be seen 
from the provisions of Section 11 of the 
Act that sub-section (1) thereof is couch- 
ed in a mandatory language, whereas 
sub-section (4) seems to vest a discreticn 
in the authority concerned. It is, there- 
fore, clear that no right as such can ke 
spelled out in favour of the petitioners for 
consideration of their case. assuming that 
they were in the position of rival ap- 
plicants. from the provisions of S. 11 (4) 
of the Act. Even if such a right were -o 
be there, Government has no jurisdicticn 
to revoke orders made on applications fer 
mining lease before another applicaticn 
is filed. In this view of the matter, v'e 
are unable to accept the contention of 
Shri Sundara Murthy. 


T In regard to the contention r2- 
lating to the character of the impugned 
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order as not being a ‘speaking order’, we 
are of the view that the order in question 
has given adequate reasons for the re~ 
jection of the revision application. The 
reason in fact is that the third respond- 
ent had already acquired a legal right 
by virtue of the fact that the grant in 
his favour had been sanctioned earlier 
to the application made by the petitioners 
for a similar grant. This, in our opinion, 
is a sufficient ground to reject the revi- 
sion application preferred by the peti- 
tioners. But it is the contention of Sri 
Sundara Murthy that it was the duty of 
the revising authority to consider all the 
prounds urged by the petitioners. In 
support of this contention he relied on a 
decision of the Supreme Court in Bhagat 
Raja v. Union of India, AIR 1967 SC 
1606. The passage relied on by the learn- 
ed counsel occurs in paragraph 9 of that 
report which runs thus:— 


“Ordinarily, in a case like this, if the 
State Government gives sufficient reasons 
for accepting the application of one party 
and rejecting that of the others. as it 
must, and the Central Government adopts 
the reasoning of the State Government, 
this court may proceed to examine whe- 
ther the reasons given are sufficient for 
the purpose of upholding the decision. 
But, when the reasons given in the order 
of the State Government are scrappy or 
nebulous and the Central Government 
makes no attempt to clarify the same, 
this court, in appeal may have to examine 
the case de novo without anybody being 
the wiser for the review by the Central 
Government.” 


In the case on hand we are not con- 
fronted with any such situation. Jt is 
seen from the impugned order extracted 
above that the Central Government itself 
has given a reason, which, in our opinion, 
goes to the root of the controversy raised 
by the petitioner before it. Once the 
Central Government came to the conclu- 
sion that the third respondent had acquir~ 
ed a legal right, that itself was sufficient 
ground to reject the revision application 
of the petitioners. We are also of the 
opinion that on the facts of the instant 
case, the Central Government was justi- 
fied in coming to the conclusion that the 
third respondent had acquired a legal 
right in regard to the lease in his favour, 
It is also pointed out by Sri B. G. Sridha-~ 
ran. the learned counsel for the third 
respondent, that in the revision applica~ 
tion preferred before the Central Gov- 
ernment, the third respondent had not at 
all been made a party to the said pro- 
ceedings. For all these reasons. we feel 
that there was considerable justification 
for the Central Government to have re- 
jected the revision petition preferred 
before it, 
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8. For the above reasons, the peti- 
tion fails and is dismissed. In the cir- 
cumstances of the case, we feel it just 
and proper to award costs to the third 
respondent. We fix the Advocate’s fee 
at Rs. 100/-, 

; Petition dismissed, 
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AHMED ALI KHAN, J. 
Kempegowda, Plaintiff-Appellant v. 
M. Mahalingaiah, Defendant-Respondent. 

Second Appeal No. 36 of 1968, D/- 
4-8-1971, against judgment and decree 
of Civil J.. Mandya, D/- 20-11-1967. 

(A) Limitation Act (1908), S. 19 —# 
Acknowledgement — What it includes. 


Admission of the debtor as to mak~- 


ing of endorsement of payment of inte~ 
rest on the sufficiently stamped promis~ 
sory note executed by him, amounts to 
acknowledgement of debt contained in 
such promissory note and shows exist- 
ing jural relationship between the par- 
ties on the date of such endorsement 
even though the promissory note was 
altered and torn off subsequent to mak- 
ing of such endorsement, AIR 1939 
Mad 34, Followed. (Para 12) 
(B) Limitation Act (1908), S. 19 — 
Acknowledgement — Requirements of. 
Section 19 does not require that an 
acknowledgement must contain any pro- 
mise to pay. (Para 13) 
S. 19 is undoubtedly free from the 
doctrine of English Law which puts the 


value of acknowledgement upon its be~. 


ing equivalent of a new promise to pay. 
Under Section 19 there must be no 


doubt about the identity of the debt and 


once it is clear that the debtor admits 
that he owes the money and it is clear 
what debt he has admitted, it is a valid 
acknowledgement. It need not contain 
a promise to pay. It will no doubt 
amount to subsistence of debt and exis- 
tence of jural relationship. (Para 13) 
Cases Referred: Chronological Paras 
(1939) AIR 1939 Mad 34 (V 26) = 

(1938) 2 Mad LJ 846. Kondamma 

v. Venkatarayudu 
01917) AIR 1917 Mad 460 (V 4) = 

34 Ind Cas 417. Chokkalingam . 

Chetty v. Annamalai Chetty 12 

_ R. V. Swamy, for Appellant; 

J. M. Riazuddin, for A, C, Nanjappa, for 
Respondent. 

JUDGMENT :— This Second Appeal 
arises out of a suit filed by the plaintiff 
in O. S. No. 1519 of 1963 on the file of 
the Additional Munsiff, Mandy. The 
plaintiff's suit was for the recovery of 
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a sum of Rs. 1334-00 inclusive of inte- 
rest on the principal sum of Rs. 1,000/- 
at the rate of 12 per cent and notice 
charges a sum of Rs. 10/-, 


2. The allegations contained in 
the plaint were that on 3-2-1960, defen- 
dant borrowed a sum of Rs. 1,000/- from 
the plaintiff agreeing to pay interest at 
the rate of 12 per cent per annum 
on the sum and as security for the said 
amount, executed a pronote which has 
been marked as Ex. P-1 in the case and 
a receipt along with it on the same day. 
It was stated that the defendant there- 
after paid a sum of Rs. 120/- towards 
interest on 5-4-1961 and made an en- 
dorsement to that effect on the pro- 
note Ex, P-1. It was further alleged 
that the defendant represented to the 
plaintiff that the pronote Ex. P-1 -and 


. the consideration receipt were required 


for the purpose of producing the same 
before the Land Mortgage Co-operative 
Society. Mandya in order to obtain a 
loan of Rs. 10,000/- from the said Society 
to discharge the debt due to the plain- 
tiff as well as the other creditors of the 
defendant. But subsequently, the defen- 
dant did not return those documents; 
nor discharged the debt. From the en- 
quiry which the plaintiff made he learnf 
that the pronote and consideration re- 
ceipt have been produced before the 
Society, The plaintiff therefore issued a 
notice to defendant demanding the 
amount lent to him. The defendant re« 
pudiated his liability. 


3. The defendant in his written 
statement denied that the pronote Exhi- 
bit P-1 and the receipt were executed 
as security for the amount borrowed, 
He contended that the payment of con- 
sideration and execution of the pronote 
was contemporaneous. He admitted that 
he borrowed Rs. 1,000/- on executing 
the Promissory note and the consideration 
receipt. He also admitted. that on 5-4- 
1961 he paid a sum of Rs. 120/- towards 
interest. But, it was alleged by him 
that after taking a loan of Rs. 10,000/. 
from the land Mortgage Co-operative 
Society, Mandya, he requested the 
plaintiff to give him the true copy of 
the promissory note and consideration 
receipt and after obtaining the same 
from the plaintiff he produced them be~ 
fore the Society. As the Secretary of 
the Society wanted to verify the copies 
by comparing them with the- original, 
the plaintiff was requested to show the 
pronote and receipt (though the written 
statement is not clear in this regard, it 
was submitted during the course of 
arguments: by the counsel for the peti-« 
tioner, the plaintiff was requested by 
the defendant.). Accordingly they were 
produced by the plaintiff and after due 
verification, returned to him, — 
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It was contended that after making 
necessary arrangements, the defencant 
paid a sum of Rs. 1,290/- on 4-7-1963 
in full satisfaction of the pronote debt 
and that the plaintiff returned the pro- 
note and consideration receipt tearing 
the top and removing the stamp in tcken 
of discharge. Thereafter the defendant 
has produced the document before the 
Secretary of the Society and made a re- 
port that the said debt has. been dis- 
charged. It was also contended that as 
the suit is based on loan transactior, it 
is barred by time. 


4. The trial court held that the 
plaintiff's suit is not barred by time. It 
was of the view that Ex. P-4 the state- 
ment of the defendant dated 4-4-2962 
and the memorandum sanctioning the 
loan Ex, P-5 dated 9-3-1962 were suffi- 
cient acknowledgment by the defendant 
to save the limitation. On  consid2ra- 
tion of evidence it found that the de- 
fendant has not discharged the suit debt. 
It also held that it is not proved by the 
evidence that the plaintiff has given the 
pronote to the defendant tearing the 
top of the pronote and removing the 
stamps thereof as alleged by the deten- 
dant. On the basis of the findings re- 
corded by it the trial court decreed the 
plaintiffs suit, 

-S In the appeal by the deien- 
dant, the lower Appellate Judge held 
that plaintiffs suit was barred by limita- 
tion. He further held that it is not 
true that plaintiff has handed over the 
pronote and the receipt to the de‘en- 
dant. On the basis of the conclusions 
reached by him he reversed the judg- 
ment and decree of the trial court and 
dismissed the plaintiff’s suit with costs. 

6. It is against the decision of 
the learned Civil Judge, this Second 
Appeal is preferred by the plaintiff, 

7. The first contention that has 
been advanced on behalf of the apel- 
lant was that the lower appellate ceurt 
was wrong in holding that the plaintiffs 
suit is barred by limitation. 


8. The second contention was 
that the Lower Appellate Judge as 
misconstrued the evidence led in the 
case in coming to the conclusion hat 
the pronote and receipt were handed 
over by the plaintiff to the defencant 
and that the debt ‘under the pronote 
Was discharged. 


9. Conscious as I am of the ~es- 
tricted power that we exercise in Second 
Appeal, I hesitated a great deal beijore 
deciding whether I should interfere with 
the finding of the lower court in his 
case with regard to discharge of cebt 
under the pronote. Having regard. how- 
ever, to the particular fact and circum- 
stances of the case and as I am of the 
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iopinion, that the lower Appellate Judge 
has misconstrued ‘the evidence in that 
regard, I think I should interfere, 

10. With regard to the limitation, 
the reasons given by the lower appel- 
late Judge are found in paragraph 8 of 
his judgment. It is stated therein that 
“having regard to the fact that the 
plaintiff has not based his suit on the 
pronote the endorsement made thereon 
regarding payment of Rs. 120/- on 5-4- 
1961 which relates to the debt under 
the pronote does not save limitation in 
respect of the debt sued on the actual 
borrowing, which is claimed as indepen- 
dent transaction”. It is impossible to 
agree with the view taken by the lower 
appellate Judge. The endorsement of 
payment appearing on the pronote Exhi- 
bit P-1 is effective for the purpose of eX- 
tending the limitation. 

11. Before I advert to this point 

of law. I must mention here that the 
defendant has expressly admitted the 
execution of the pronote Ex. P-1 and its 
consideration. He has also admitted 
specifically the payment of Rs. 120/- on 
5-4-1961 and the endorsement to that 
effect on the pronote Ex. P-1. This is 
what he has stated in paragraph 2 of 
his written statement: 
“It is true that the defendant 
borrowed Rs. 1,000/- on executing a 
promissory note and consideration receipt 
and subsequently on 5-4-1961 paid Rs. 
120/~ towards interest mentioned in the 
endorsement thereon.” 


12. It is not disputed before me 
that the pronote Ex. P-1 is not suffi- 
ciently stamped. In the said circum- 
stances, I think the endorsement of pay- 
ment on the pronote Ex. P-1 is effec- 
tive for the purpose of extending the 
period of limitation. Im a much harder 
case, where the pronote on which en- 
dorsement of payment was made was in- 
admissible in evidence for want of suffi- 
cient stamp, it was held by Madras High 
Court in Kondamma v, Venkatarayudu, 
AIR 1989 Mad 34, that although the pro-i- 
note being insufficiently stamped and 
inadmissible under Section 35 of the 
Stamp Act, endorsement of payment ap- 
renee is effective for purpose of limita- 

on. 

The question for consideration in 
that case was whether the plaintiff could 
rely on the endorsement on an insuff- 
ciently stamped promissory note as a 
valid endorsement acknowledging the ori- 
ginal liability. It was observed at page 36 
of the report: — 


“It is argued that the promissory 
note itself being insufficiently stamped 
and inadmissible in evidence, the instru- 
ment cannot be used in evidence for any 
purpose under Sec. 35, Stamp Act. But 
it was held in a decision of this court in 
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34 Ind Cas 417 = (AIR 1917 Mad 
460) that though the promissory note 
itself is inadmissible the endorsement 
of payment appearing on it can be avail- 
ed of as acknowledgment of the liabi- 
lity upon the original debt. If so, in this 
case, it is clear the suit is not barred by 
limitation as it was instituted within 
three years from 6th July 1932.” 

Then their Lordships proceed to ob- 
serve:— i 


“Section 35 of the Stamp Act says 
that “no instrument chargeable with duty 
shall be admitted in evidence for any 
PULPOSE ..eosocssne unless such instrument 
is duly stamped”. Under this Section an 
insufficiently stamped instrument is in- 
admissible in evidence. ‘Instrument’ is 
defined in Stamp Act 2 of 1899 to include 
every document by which any right or 
liability is, or purports. to ‘be, created, 
transferred, limited, extended, extinguish- 
ed or recorded. 


(See Section 2, Cl, 14); and “docu- 
ment” is defined in the General Clauses 
Act 10 of 1897 as follows: 


‘Document’ shall include any matter 
written. expressed or described upon any 
substance by means of letters, figures, or 
marks, or by more than one of those 
means, which is intended to be used, or 
which may be used, for the purpose of 
recording that matter.” “From this it 
follows: that the instrument that is in- 
admissible under Section 35, Stamp ‘Act, 
is the ‘matter written on the substance’ 
by means of letters described as the pro- 
missory note. For the purpose of extend- 
ing the period of limitation what is relied 
on is not the writing which constitute the 
promissory note and which is inadmissi- 
ble but the endorsement on the insuffi- 
ciently stamped note. So long as it 
acknowledges the liability under the ori- 
ginal note I can see nothing in law to 
prohibit its admission in evidence.” 


With respect, I agree with the 
above observation. But Mr. J. M. 
Riazuddin — learned counsel for the res- 
pondent contends that as the pronote 
Ex. P-1 was torn and thereby material- 
ly altered, endorsement on the pronote 
is ineffective, because. it cannot be said 
that there was existing jural relationship. 
In this connection it was argued that 
acknowledgment means promise to pay. 
But there is no such promise in the en- 
dorsement made on the pronote Ex. P-1, 
It is not possible to agree with his con- 
tention. An acknowledgement under Sec- 
tion 19 of the Limitation Act, must be a 
conscious admission of existing liability, 
in respect of property and the right 
claimed in the suit and must show exist- 
ing jural relationship between the party 
at the time when the admission was 
made, 
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13. The first part of the argument 
advanced on behalf of the respondent 
falls to ‘the ground, because when the 
endorsement was made on Ex. P-l, 
neither the pronote was torn nor was 
altered in any wéy. 


The second part of his contention is 
to the effect that acknowledgment means 
promise to pay and as there is no such 
promise, in the endorsement appearing oni. 
Ex. P-1, it does not amount to an acknow- 
ledgement. I do not find any substance 
in the contention. Section 19 of the Limi- 
tation Act is uncoubtedly free from the 
doctrine of English Law which puts the 
value of acknowlsdgment upon its being 
equivalent of a new promise to pay. 
Under Section 19 of the Limitation Act, 
there must be no doubt about the identity 
of the debt and once it is clear that the 
defendant admits that he owes the money 
and it is clear what debt he had admitted, 
it is a valid acknowledgment. It need 
not contain a promise to pay. It will no 
doubt amount to subsistence of debt and 
existence of jural relationship. 


Therefore it has to be concluded that 
plaintiffs suit is (not ?) barred by time, 
and the endorsement appearing on the 
pronote Ex, P-1 ‘s effective for the pur- 
poses of limitation. 

I think there is considerable force in 
the second contention. It is stated in the 
written statement, ` 


i PAR E On receipt of the amounf, 
the plaintiff returned the promissory note 
with consideration receipt tearing the top 
and removing the stamp as a token of 
discharge.” 


The defendant was examined twice — 
once before the remand, viz., on 2-2-1965 
and the second time after the remand on 
18-1-1967. In his deposition before re- 
mand, the defendant, in his examinatione 
in-chief, has stated:— 


“Then I borrowed from D. W. E 
under Exhibit D-2 and paid plaintiff’s 
loan and took back the pronote tearing 
on the top and punching the stamps.” 

In his deposition recorded on 18-1-1967 
after the remand, he has stated in his ex« 
amination-in-chiez: 

“The Stamp on the suit pronote was 
torn off and returned to me by the plain- 


~ 


it is thus seen that the defence evi- 
dence on that point is inconsistent. More- 
over what he has deposed in his state- 
ment recorded an 2-2-1965 is inconsis- 
tent with his pleading, The lower ap- 
pellate Judge in para-9 of its judgment 
has stated: 

* eseeeeeeeeth@ defendant has contend- 
ed that so far as the production of the 
document before the bank is concerned, 
it was by the plaintiff for purpose of 
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comparison and verification and that sub- 
sequently he paid the amount due to the 
plaintiff and received the document from 
him, who got the top of the document 
torn and the stamps therein punchec as 
token of discharge.” 


And then again, further down in the 
same para, he has stated: 


“The defendant has deposed tha! as 
the plaintiff demanded to discharge the 
amount immediately he borrowed from 
D. W. 1 under Exhibit D-2 and paid the 
amount to the plaintiff and took back the 
pronote from him who returned it by 
tearing off and punching the stamps.’ 

It is thus seen that the lower ap- 
pellate Judge has misread the evidence. 
He has not considered that portion of 
the evidence of the defendant in his de- 
position which was recorded after the 
remand wherein he has stated that the 
stamps on the suit pronote were torn off 
and returned to him by the plaintiff nor 
the learned Judge has adverted to the 
portion of the written statement of the 
defendant cited above. This shows chat 
the learned Judge without scanning the 
evidence on that point and misreading 
the evidence arrived at an erroneous con- 
clusion and this circumstance weighed 
much on his mind in arriving at the con- 
clusion with regard to the production of 
the pronote before the Land Mortgage 
Bank and the discharge of the debt under 
the pronote. 


It is the case of the plaintiff that the 
defendant took the pronote and the re- 
ceipt from him stating that he has to >ro- 
duce the same before the Land Mortgage 
Bank, Mandy. On the other hand, the 
case of the defendant is that it was the 
plaintiff who produced those documants 
before the said Bank. The plaintiff has 
examined himself and produced two wit- 
nesses P. Ws. 2 and 3. The plaintiff has 
deposed: 


“Defendant requested me to give him 
Exhibit P-1 as he promised he weuld 
produce that in Land Mortgage Bank and 
discharge my debt. One Kenchaiah 
(P. W. 3) was present when I handed over 
Ex. P-1 to defendant. When I gave the 
pronote it was not torn in its top and the 
stamps were not punched as they are 
now.” 


P. W. 3 Kenchegowda has also de- 
posed to the same effect. P. W. 2 who 
is the Secretary of the Bank in his ex- 
amination in chief at first deposed thet it 
was the defendant who produced Ex. P-1 
before the Bank. But later on he resiled 
from his statement and said that the 
plaintiff had produced Ex, P—1 before the 
Bank. The Appellate Judge discarded ‚he 
evidence of this witness merely  stazing 
that his evidence was inconsistent on 
that point. The mistake the learned 
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Judge has committed was that he over- 
looked the fact that it is the duty cast on 
the court to separate the ‘grain from the 
chaff? as observed by the Supreme Court. 
It is not as though that the witness P. W. 
2 had simply stated that defendant pro- 
duced Exhibit P-1 before the Bank so. 
that it may be construed that due to a 
slip of tongue or otherwise due to lack of 
memory he had made that statement and 
later on he corrected himself. 


This is what he has stated in his ex- 
amination-in-chief: 

“We require the original document 
under which the party wants to pay out 
debt before sanctioning the loan in our 
Bank. In this case also. we had requir- 
ed the defendant to produce the docu- 
ments of debt with duplicate, ie. Ex. 
P-1. Ex, P-1 was produced by defendant 
ane after verification it was returned to 

im.” 

It is thus seen that he has given evidence 
in detail with regard to the production 
of Exhibit P-1 by the defendant in the 
Bank. It cannot be said that due to lack 
of memory or otherwise, he had made 
that statement. In his examination-in- 
chief further down he has stated: 


“Ex. P-1 pronote was produced in 
our Bank by plaintiff Kempegowda. I 
have returned Ex. P-1 to plaintiff alone 
after verification. At that time. the pro- 
nes was not torn or the stamps not 

en.” i 


It is abundantly clear. that the wit- 
ness has prevaricated. It is an admitted 
fact in this case that the defendant was 
one of the Directors of the Bank at the 
relevant period of time and P. W. 2 was 
the Secretary of the said Bank at that 
time. The learned Judge has skipped off 
this piece of evidence without applying 
his mind to it by stating that P. W. 2 
being the Secretary of the Bank was a 
responsible officer. As already observed, 
1t is quite evident that at first he came 
out with the turth and then he went on 
resiling from his statement. The reason 
for the same was quite obvious. Further 
the learned Judge has described P. W. 3 
as an ‘obliging witness’. He has observed 
in para 9 of his judgment: 


“Moreover, this witness appears to 
be an obliging witness, as he is obliged to 
the plaintiff who is accustomed to lend 
agricultural implements like ploughs.” 

But he overlooked the fact that P. W. 
2 was working as Secretary in the Bank 
and the Defendant was one of the Direc- 
tors of the Bank. He adopted different 
standards in evaluating the evidence of 
plaintiffs witnesses. What P, W., 3 depos- 
ed was: 

“One and a half years back. I had 
been to plaintiffs house to borrow a 
plough.” 
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It does not appear from his statement, as 
the learned Judge thought, ‘that the 
plaintiff was accustomed to lend agricul- 
tural implements like ploughs to him. 
That was the only ground on the basis 
of which the evidence of P. W. 3 had 
been rejected by the lower appellate 
Judge. I do not think that the learned 
Appellate Judge was right in discarding 
his evidence. Even otherwise, if the 
earlier piece of evidence of P. W. 2 is ac- 
cepted, I. do not see any reason why it 
should not be accepted, it has to be con- 
cluded that the pronote Exhibit P-1 was 
produced by the defendant before the 
Bank. The very fact that the evidence of 
the defendant with regard to the removal 
of the stamps or punching the same is 
not consistent and further his evide.ce is 
against his own pleading. viz.. what he 
has stated in his written statement, shows 
that the evidence of the defendant is 
unworthy of credit. In support of the 
alleged discharge the defendant has ex- 
‘amined himself and three witnesses. 
D. W. 1 is a relative of the defendant. 
His evidence disclosed that his annual in- 
come is Rs. 1000/- and’ he is a member 
of a large family consisting of five chil- 
dren. his mother step mother as well as 
himself He has stated that he borrow- 
ed Rs, 400/- from one Godigowda and 
made up the amount advanced to the de- 
fendant. The said Godigowda is not ex- 
amined. D. W. 1 is a relative of the de- 
fendant. 
ment Exhibit D-2 (pronote) indicates that 
it can be easily prepared at any time. 


D. W. 2 has given evidence that de~ 
fendant borrowed Rs. 1000/~ from him and 


that the defendant had told him that he 


had applied for a loan from the Land 
Mortgage Bank. In that connection, the 
defendant executed a pronote in his 
favour. He has also deposed that at the 
instance of the defendant he took the 
pronote for comparison by the Secretary 
of the Land Mortgage Bank. His further 


evidence is that after comparing the . 


copies with the original, the Secretary 
returned the pronote to him. He adds 
that at that time Kapre Gowda alias 
Channegowda, Gaddegowda and plaintiff 
had also come to the Land Mortgage 
Bank and that the Secretary compared the 
true copies with the originals produced 
by them and returned the ‘originals. He 
stated that the Secretary compared the 
' true copies with the originals produced 
by all of them. D. W. 3 has also given 
evidence substantially to the same effect. 
He is the defendant’s son-in-law and a 
close relative. Further he has deposed 
that they have been paid their loans. It 
is an admitted fact in this case that the 
creditors of the defendant have not been 
paid their amounts by the Bank though 

the cheques had been prepared, There~ 
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fore. no reliance can be placed upon the 
evidence of these witnesses. 


With regard to the discharge the re- 
ra portion of the written statement 
reads: 


“Consequently. the defendant with 
great difficulty had to arrange for the 
money to make a payment of Rs. 1,290/- 
(principal Rs. 1000/- and balance of in- 
terest up to 4-7-1963 Rs. 290/-) in full 
satisfaction of the pronote debt.” 


It is seen that that portion relates fo 
obtaining of the loan to discharge the 
debt under the pronote. Nowhere it is 
stated in the written statement as to on 
what date the debt under the pronote 
had been repaid. But the learned counsel 
for the respondent submitted that the 
date mentioned in the written statement 
4-7-1963 should be understood to be the 
date on which the debt under the pro- 
note had been discharged. Even if it is 
taken to be so. the defendant in his de- 
Position has stated:— 


“I do not remember ‘the date on 
which I repaid the suit debt: I can’t say 
the exact amount I paid to the plaintiff.” 


The defendant is a retired court 


clerk and is an experienced man. The 
amount was a substantial one. His evi~ 


dence coupled with his written statement 
furnished a reasonable basis for an infer- 
ence that he was not at all telling the 
truth. He being a literate man and also 
well experienced in worldly affairs it is 
hardly acceptable that he would have 
made payment of such substantial amount 
without taking any receipt or writing 
to that effect from the plaintiff. Moreover 
it is borne by the evidence let in in the 
case that the defendant had applied for 
loan in the Land Mortgage Bank to 
discharge the debt of the plaintiff and 
his other creditors and the loan had been 
sanctioned. This was sometime in the 
year 1962. 


After the necessary requirements 
were complied with. the defendant 
executed a mortgage bond in favour of 
the Bank on 30-3-1963. On 4-7-1963 the 
defendant made an application to the 
Land Mortgage Bank as per Ex: P-8(a) 
to the effect that the amount may be 
distributed to the creditors on 5-7-1963 
as per details furnished in the applica- 
tion. Now Ex. D-2 pronote which is 
alleged. to have been executed by the de= ` 


fendant in favour of D. W. 1 is also dated 


4-7-1963. The evidence of the defend- 
ant is that the plaintiff was demanding re~- 
payment of his debt: since 2 years prior 
to the date of filing of the application in 
the Bank. If really there was any pres- 
sure from the plaintiff for repayment of 
the debt, it can hardly be believed as to. 
why the defendant waited all that time, 
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Moreover it looks. highly improk~ 
able, as argued on behalf of the appe—= 
lant. when the cheques were already 
ready. the defendant would have dis- 
charged the debt under the suit pronote 
on 4-7-1963, more so. when on the very 
day he had presented an application +0 
the Bank requesting the Bank to make 
payment to his creditors on 5-7-1963. In 
these circumstances, I think the learned 
Advocate for the appellant is right in hus 
contention that no reliance can be placed 
upon the evidence relating to the dis- 
charge of the debt produced on behalf cf 


the defendant. It has to be held that the . 


alleged discharge has not been proved ty 
the evidence produced on behalf of tke 
defendant. As already observed by me 
the learned lower appellate Judge has 
not only misread the evidence but ap- 
proached the same without considerirg 
the checks that were available in the re- 
cord for testing the evidence of the wii- 
nesses. 
judgment of the lower appellate court is 
liable to be set aside and the plaintiff is 
entitled to a decree. 


On the reasons stated above. this ap- 
peal is allowed and the judgment and 
decree of the lower appellate court 
are set aside, and the judgment and 
decree passed by the trial Court are r2- 
stored. The trial court has not awarded 
present and future interest to the plaia- 
tiff. The pronote Ex.. P-1 carried wizh 
it interest at 12 per cent per annum. aA 
these circumstances I am of the opinien 
that in the interest of justice the plaia- 
tiff should be awarded interest present 
and future at the rate of (six) per cent. 
per annum and it is ordered accordingly. 
The plaintiff appellant will also get His 
costs throughout, 


Order accordingty. 
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Smt. ‘Revamma, Petitioner v. 
Shanthappa. Respondent. 


Civil Revn. Petn. No. 239 of 1971, E- 
90-7-1971 against order of Principal Civil, 
J. Bangalore. D/- 31-3-1971. 


(A) Hindu Marriage Act (1955), S. 12 

— Person charged of impotency cannot 

be compelled to undergo medical ex- 
amination. Case law discussed. 

(Paras 4, 5) 


(B) Civil P. C. (1908), S. 151 — 
Inherent power — Exercise of — Court 
cannot compel a person to undergo medi- 
cal examination. Case law discussed. 

(Paras 4, 5) 
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Cases Referred: Chronological Paras 
(1963) AIR 1963 Guj 250 (V 50)= 


4 Guj LR 890, Bipinchandra 
Shantilal Bhatt v. Madhuriben 
Bhatt 


(1955) ATR 1955 Andhra 207 (V 42)= 
1955 Andh WR 13. P. Sreerama- p 
murthy v. P. Lakshmikantham 4 


(1955) AIR 1955 Mad 546 (V 42)= 
1955-1 Mad LJ 260, Ranganathan 
Chettiar v. Chinna Lakshmi Achi 5 

(1921) AIR 1921 Cal 459 (V 18)= 
24 Cal WN 914. Birendra Kumar 
Biswas v. Hemlata Biswas 

(1905) 1905 P 231 = 74 LJP 112, 


W. v. S. 
i O P 39 = 70 LJP 4, B. 
y 


(1842) 4 Moo PC 96 = 13 ER 238, 
Harrison v, Harrison 

(1841) 3 Curt 16 = 163 ER 638, 
Sparrow v. Harrison 


(1828) 1 Hag Eec 725 = 162 ER 
732. Pollard v. Wybourn 
(1820) 3 Phill 325 = 2 Hag Con 


324, Briggs v. Morgan 

(1819) 3 Phill 147 = 161 ER 1283, 
Norton v. Seton 

(1728) 2 Lee Ecc 576 = 161 ER 445. 
Aleson v. Aleson 


ww wo wow V 6 UA vV &® 


M. R. Janardhana. for Petitioner; 
C. V. Subba Rao, for Respondent. 


ORDER:-— Respondent has filed M, 
C. No. 18 of 1969 in the court of the Dis- 
trict Judge, Bangalore under the Hindu 
Marriage Act. An application I. A. No. 
IV was filed alleging that the petitioner 
in this revision application is impotent and 
therefore a direction should be issued to 
the petitioner to subject herself to medi- 
cal examination by the Lady Doctor ef 
either St. Martha’s Hospital. Bangalore or 
any other premier Hospitals in Bangalore 
for the purpose of ascertaining whether 
she is impotent and physically unfit for 
conjugal relationship. In support of the 
application affidavit has been filed and 
it is alleged therein that the only mate- 


' rial issue that arises for consideration is, 


whether the petitioner in this revision ap- 
plication is impotent and unfit for conjugal 
relationship and whether, as alleged by 
the respondent in this revision applica- 
tion, it is physiological factor and should 
be found out by the medical examination 
and the result of such medical examina- 
tion would clinch the issue. Objections 
were filed to this application, contending 


that she had subjected herself once 
at the instance of the respondent and it 


was certified that she is a normal woman 
fit for conjugal relationship as wife. It 
was also submitted that even otherwise, 
it is not open to the court to order such 
medical examination, as the burden of 
proving the issue is upon the husband, 
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2. The learned District Judge con- 
sidered that application and has stated as 
follows:— 


“The only material piece of evidence 
to enable the court to come to a conclu- 
sion on this point, is the medical evidence 
hence I deem it proper to allow J. A. No. 
IV and direct the respondent to submit 
herself to the necessary medical examina- 
tion by a lady doctor from the Bowring 
Hospital and Lady Curzon Hospital 
Bangalore.” It is this order that is chal- 
lenged in this revision application. 


3. The short question is as to 
whether it is open to the court to compel 
a person to undergo medical examination. 
The learned Advocate for the respondent 
submitted that this was an application 
filed under Section 151 of the Code of 
Civil Procedure and to meet the ends of 
Justice, it was necessary to have the peti- 
fioner medically examined by a compe- 
tent authority. The learned Advocate 
placed reliance upon the judgment of the 
High Court of Calcutta in Birendra 
Kumar Biswas v. Hemalata Biswas, AIR 
1921 Cal 459 at p. 464. it has been stated 
by Mookerjee, A. C. J.. as follows:-— 


“In these circumstances, we must 
hold that there has not been that full 
investigation of the case which the gravi- 
ty of the result to the parties concerned 
required. The appeal must consequently 
be allowed and the case remanded for 
retrial. The allegation of fraud will be 
investigated and the question whether 
the condition of the respondent makes the 
rule of impotency as explained above ap- 
plicable will be carefully reconsidered. 
We may add that it is necessary that 
there should be a proper medical exami- 
mation of the person’ of the respondent. 
Reference may on this point be made to 
the following passage from the judg- 
ment of Lord Stowell in ` Briggs v, 
Morgan, (1820-3 Phill 325): 


‘It has been said that the means 
resorted to for proof on these occasions 
are offensive to natural modesty, but 
nature has provided no other means, and 
we must be under the necessity of saying 
that all relief shall be denied or of ap- 
plying the means within our power. The 
Court must not sacrifice justice to notions 
of delicacy of its own.’ (See also Norton 
.v. Seton, (1819) 3 Phill 147; Pollard v. 
Wybourn, (1828) 1 Hag Ece 725; Aleson 
vy. Aleson. (1728) 2 Lee Ece 576; Sparrow 
vyv. Harrison, (1841) 3 Curt 16 affirmed in 
Harrison v. Harrison, (1842) 4 Moo PC 
96. Where a party refuses to attend for 
medical inspection, the court may proper- 
ly draw an unfavourable inference. This 
was laid down in. the case of a female 
respondent in B. v, B.. (1901 P 39) and 
was applied again in the case of a female 
respondent in W. v. S., (1905 P 231). The 
courts naturally exercise a wide discre- 
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tion in ordering physical examination and 
always do so, subject to such conditions 
as will afford protection from violence to 
natural delicacy and 
understand that the respondent does: not 
object to a proper medical examination.” 


It is necessary to note that in 
that case the respondent—wife did 
not object to a proper medical examina- 
tion and the court, therefore. took the 
view that there has not been full investi- 
gation of the case which the gravity of 
the result to the parties concerned requir- 
ed and therefore by placing reliance upon 
the observations made in certain English 
Decisions, the appeal was allowed and 
the case was remanded for recording evi- 
dence. The learned Advocate for the res- 
pondent also brought to my notice the 
observations made in Mulla’s Hindu Law 
Thirteenth Edition at page 678. which is 
as under: 


“Cases of malformation or structural 
defects causing disability often arise for 
consideration under the head of practi- 
cal impossibility. Either spouse is at 
liberty to ask for relief under this clause 
as soon as it is discovered that the other 
party is incapable of sexual intercourse 
from any malformation or structural de- 
fect or otherwise. Ordinarily and also 
as a matter of prudence the court will 
insist on proof of this by medical evi- 
dence. It may be questioned whether 
the court can order physical examina- 
tion in any case under the present head; 
but where a husband or wife refuses to 
submit to such examination the court 
may properly draw an unfavourable in- 
ference. Thẹ court, however, is not 
bound to draw such inference. my 


For this observation made by the 
learned Author, reference is made to 
two decisions. One is the judgment of 


the High Court of Calcutta to which I 


have made reference earlier and the 
second is the judgment of the Hisa 
Court of Gujarat in Bipinchandra Shan- 
tilal Bhatt v. Madhuriben Bhatt, AIR 
1963 Guj 250. In that case, a question 
similar to the one which is arising in 


this case, arose for consideration aad 
after considering the judgment of the 
Calcutta High Court in AIR 1921 Cal 


459. it was observed that the principtes 
laid down therein cannot be applied. In 
paragraph 9 of the judgment. this is 
what Mody. J.. observed: 


“Miss Shah the fell’ back upon a 
Division Bench Jud m-nt of the Cal- 
cutta High Court in. AIR 1921 Cai 439. 
Apart from the fact that this judgment 
is a judgment long before the Consti- 
tution, this case does not specificaily 
consider or lay down that it would be 
open to a party under a court’s order 
to have the other side compulsorily 
medically examined, What the learned 


sensibility. We . 
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Judges were there considering was a 
case of syphilis. They observed that 
the courts exercise wide discretion ia 
ordering - physical examination and al- 
ways, do so, subject to such conditions 
is will afford protection from violence 
to natural delicacy and sensibility. It B 
very relevant to observe that in that 
case the party concerned did not objed 
to. a proper. medical examination. H 
appears that the case followed on a 
concession. That apart. their Lordshirs 
relied on certain English cases whica 
are cases concerning themselves with an 
allegation or impotency or ineapacitr. 
These English cases can have no appl 
cation in this country to a case arisin2 
under the Hindu Marriage Act. because 
under the Matrimonial Causes Rules in 
England specific provision has beer 
made for examination by medical ir- 
spectors. There is no such provision i1 
our country regarding the appointmert 
of medical inspectors so that the Ca: 
cutta case cannot either be of any assist- 
ance to Miss Shah. In my judgmen, 
the order passed by the learned Judge 
was in excess of jurisdiction and is liz 
ble to be set aside.” 


4, In a case where a party alleges 
that a person is impotent or sufferirm 
from other such incurable disease, it -s 
for the person making such an allegz- 
tion to prove the same. A party car- 
not be compelled to undergo medical 
examination. As stated by the Hign 
Court of Gujarat. 

“There is no provision under tre 
Hindu Marriage Act or the Rules fran- 
ed thereunder, or in the Code of Civ ] 
Procedure or in the Indian Evidence Act 
or any other law which would show 
any power in the court to compel anv 
party to undergo medical examination” 


A medical examination for ascertair- 
ing whether a person is insane or impt- 
tant are all cases in which unless by the 
law of the land a person can be compel- 
ed to undergo medical examination, an 
order directing a persen to undergo med_- 
cal examination would be clearly illegal 
and without jurisdiction. In P. Sreere- 
mamurthy v. P. Lakshmikantham, AIR 
1955 Andhra 207, when an order was 
passed directing medical examination, it 
was held that there must be some sta- 
tutory provision under which it would ke 
open to the court to compel medical ex- 
amination of a party, thus restricting 
the enjoyment of personal liberty of the 
person. It was also held that in a case 
like this it was not right to rely upa 
the general or inherent powers of tke 
court under Section 151 of the Civil 
Procedure Code. It may be pointed out 
that even medical examination is spe- 
cifically provided as under the terms of 
the Indian Lunacy Act. In the absence 
of any provision. it is not competent <:o 
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any party to compel the other party 
to undergo medical examination: 


5, In the case of Ranganathan 
Chettiar v. Chinna Lakshmi Achi, AIR 
1955 Mad 546, it has been held that it 
is not open to the court under S. 151 
of the Code of Civil Procedure to order 
a medical examination of a party against 
the consent of such party. To pass such 
an order is tantamount to treating a hu- 
man being as a material object, which 
no court should do under its inherent 
power. It is, thus, clear that it is not 
open to the court to invoke Section 151 
of the Code of Civil Procedure to order 
a medical examination against his con- 
sent. In that view. the order direct- 
ing the medical examination of the 
petitioner is one which has been passed 
by the learned Judge in excess of his 
jurisdiction and the same is liable to 
be set aside. 


6. In the result. this revision ap- 
plication is allowed, the order passed by 
the learned trial Judge is set aside and 
the application I. A, No. IV is dismissed. 


In the circumstances, the parties will 
bear their own costs, 


Revision allowed. 
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Raghunath Balakrishna Deshpande, 
Petitioner v. Biharilal Krishnaprasad 
Dave, Respondent. 


Civil Revision Petn. No. 492 of 1970, 
D/- 16-7-1971. against order of Munsiff. 
Belgaum, D/- 19-11-1969 


Stamp Act (1899), Ss. 2 (22) and 2 
(5) —— Promissory note or bond —~ Essen- 
tials of — A document otherwise a pro- 
missory note does not become a bond 
merely by presence of attestation or ab- 
sence of express words of negotiation. 
(X-Ref:— Negotiable Instruments Act 
(1881), Ss. 4, 13 (4),) 


The definition of a ‘promissory note’ 
in Section 2 (22) Stamp Act has to be 
read in the light of the definition of that 
word in S. 4, read with S. 13 (1). Nego- 
tiable Instruments Act. Where by a 
writing signed by A. the maker. and 
attested by two witnesses. A promised to 
pay the lender. B, a:specified sum with- 
out interest on demand, reciting the 
receipt of the cash consideration as a 
hand loan, it was held that the docu 
ment in suit was a promissory note with- 
in Section 2 (22) and not a bond with- 
in Section 2 (5) (b) of the Stamp Act, 

(Para 3} 


Though attestation of a promissory 
note is neither required nor prohibited 
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by law a document which is otherwise 
a promissory note does not cease to be 
so merely because it is attested. 

i (Para 4) 


Though there are no express words 
of negotiation viz., ‘payable to order in 
the document itself by operation of 
expIn, (1) to Section 13 (1) Negotiable 
Instruments Act. the expression ‘payable 
to order has to be read as having been 
incorporated in the document itself and 
therefore it would not satisfy the third 
condition of non-negotiability under Sec- 
tion 2 (5) (b). Stamp Act. ATR 1962 Pat 
325. Dissented from. (Para 7) 


Cases Referred: Chronological Paras 


(1962) ATR 1962 Pat 325 (V 49) = 
1962 BLJR 411, Ram Narayan 
Bhagatt v, Ramchandra Singh 7 

W. K. Joshi, for Petitioner; K, S. 
Satya Moorthy. for Respondent. 

ORDER:— This is a defendant’s revi- 
sion petition against the Order pass- 
ed by the Munsif of Belgaum in 
R. O. S. No. 442/1968 wherein he 
recorded his findings on the pre- 
liminary issues fto the effect that 
the suit document is a promissory note 
and not a money bond and that 
it is admissible in evidence as the said 
document is duly stamped as a promis- 
sory note. 

2. Shri. W. K. Joshi, the learned 
counsel for the petitioner submitted that 
the learned Munsiff committed an error 
in holding that the suit document is a 
promissory note and not a money bond. 
It is not disputed that if the document is 
a money bond, the same is not duly 
stamped. It is also not disputed that if 
the suit document is construed as a 
promissory note, it is duly stamped and 
admissible in evidence. The only ques- 
tion for- consideration, therefore, is as 
to, whether the suit document is a pro- 
missory note as contended by the plain- 

or a money bond as contended by 
the defendant. 


3. The expression ‘promissory 
note’ has been defined in Section 2 (22) 
of the Indian-Stamp Act as follows: 


“2 (22) “Promissory note? means a 
promissory note as defined by the Nego- 
tiable Instruments Act, 1881; it also in- 
cludes a note promissing the payment 
of any sum of money out of any parti- 
cular fund which may or may not be 
available or upon any condition or con- 
tingency which may or may not be per- 
formed or happen.” 

_ The expression ‘bond’ has been defin- 
ed ‘in Section. 2 (5) of the Indian Stamp 
Act as follows: 

"2 (5) “bond inclides— 

{a) any instrument whereby a per- 
son obliges himself to pay money to 
another, on condition that the obligation 
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shall be void if a specified act is per- 
formed. or is not performed. as the case 
may be: 

(b) any instrument attested by a 
witness and not payable to order or 
bearer. whereby a person obliges him- 
self to pay money to another; and 

(c) any instrument so attested. 
whereby a person obliges himself to deli- 
ver grain or other agricultural produce 
to another.” 


As the promissory note has been de- 
fined in Sec. 2 (22) of the Indian Stamp 
Act as meaning a promissory note as de- 
fined in the Negotiable Instruments Act. 
ui is necessary to advert-.to the relevant 
provisions of the Negotiable Instruments 
Act. The expression ‘promissory note’ 
has not been defined in any definition 
section or in Section 3 pertaining to the 
interpretation clause. We, however. find 
the definition of the expression ‘promis~ 
sory note’ in Chapter II of the Nego- 
tiable Instruments Act under the Head 
“of notes bills and cheques.” Section 4 
of the Negotiable Instruments Act reads 
as follows:— _ - 


“4. A “promissory note” is an instru- 
ment in writing (not being a bank note 
or a currency note) containing an un- 
conditional undertaking, signed by the 
maker, to pay a certain sum of money 
only to. or to the order of. a certain per- 
son, or to the bearer of the instrument.” 


. Another relevant provision. to be 
noticed in this connection is Section 13 
which is also contained in Chapter I, 
Section 13 reads as follows :— 


“13. (1) A “negotiable Instrument” 
means a promissory note, bill of exchange 
ie cheque payable either to order or to 

earer, 


Explanation ():— A promissory 
note, bill of exchange or cheque is pay- 
able to order which is expressed to be 
so payable or which is expressed to be 
payable to particular person, and does 
not contain words prohibiting transfer or 
indicating an intention that it shall not 
be transferrable, 


Explanation (iij:—~ A promissory 
note, bill of exchange or cheque is pay- 
able to bearer which is expressed to be 
so payable or on which the only or last 
endorsement is an endorsement in blank. 


Explanation (iii):— Where a promis- 
sory note, bill of exchange or cheque, 
either originally or by indorsement, is 
expressed to be payable to the order of 
a specified person, and not to him or his 
order it is nevertheless payable to him 
or his order at his option. 


(2) A negotiable instrument may be 
made payable to two or more payees 
jointly. or it may be made payable in 
the alternative to one of two, one on 
some of several payees.” 


1972 


The document in question reads as 
follows: 
Belgaum. 


21-12-1365. - 


To, 

Shri Biharilal Krishna Prasad Davė, 
Age 30 year. occupation Doctor, Religion 
Hindu, This day at Belgaum. 

_ I Raghunath Balkrishna Deshpende 
Age 47. caste Hindu, profession business 
of Angol, this day at Belgaum, promis- 
ed to pay you on demand the sum of 
Rs. 7,000/- (Seven Thousand) rece:ved 
cash this day as Hand loan without irter- 
est as the sum was needed by me for 
my personal need. I have taken the 
amount from you. 

Sd/- R. B. Deshpande. 

Witness: 

(1) R. H. Deshpande., Advocate. and 

(2) G. S. Adhyapak”. 

It is clear from the recitals in the 
document that there is an unconditibnal 
undertaking, signed by the maker, to pay 
a certain sum of money, viz.. Rs. 7,600/- 
oniy to Shri Biharilal Krishna Prasad 
Dave. The document will be a promis- 
sory note if it fulfils the following zon- 
ditions specified in Section 4: 


(1) It must be in writing and tign- 
ed by the maker; 

(2) It should not be a bank nota or 
@ currency note; 

(3) It must contain an unconditonel 
promise to pay a sum certain in money 
only; 

(4) It must be payable on demand 
or at a fixed or determinable future time; 

(5) It must be payable 

(i) to a specified person; 
(ii) or to the order of a specified 
person; 

(iii) or to the bearer of the instrt- 
ment. 


It is not disputed that the first four 
conditions are fulfilled in this casa 
There cannot be any doubt that the 5th 
condition is also satisfied, inasmuck as 
the amount is payable to the person spe- 
cified in the document itself, I fiud it 
difficult to accede to the contention of 
Shri W. K. Joshi, the learned counsel 
for the petitioner that the documeni in 
question is not a promissory note because 
of the absence of the words in the docu- 
ment making it negotiable. It is neces- 
sary to note that the 5th condition re- 
quires that the amount must, be payable 
to a specified person or to the order of a 
specified person or to the bearer. It is, 
therefore, clear that even if there are 
no recitals in the document that the 
amount is payable to the order of a spe- 
cified person or to the bearer, the docu- 
ment will stil be a promissory ncte if 
the amount is payable to a specified 
person. 
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Shri W. K, Joshi’s contention that 
if the amount is payable to a specified 
person, the document cannot become a 
promissory note stands clearly dislodg- 
ed by illustration (b) to Section 4 of the 
Negotiable Instruments Act which reads 
as follows:— 
“A signs instruments in the follow- 
ing terms:-— 

(a) XX XX XX 


(b) I acknowledge myself to be in- 
debted to B in Rs. 1,000/- to be paid on 
demand, for value received.” 


(c) xx XX XX 
The instruments respectively marked 
(a) and (b) are promissory notes ...... ” 


Illustration (b) to Section 4 clear- 
ly shows that the document is a pro- 
missory note if the amount is payable 
to a specified person notwithstanding the 
fact that there are no recitals to the 
effect that the amount is payable to the 
order of a specified person oor to the 
bearer, 


4, It was next urged by Shri 
Joshi that as the document is attested, 
the same is not a promissory note. It 
is no doubt true that a promissory note 
does not require attestation. At the 
same time, it is necessary to note that 
there is nothing in the Negotiable Instru- 
ments Act to indicate that an attestation 
of a document like the promissory note 
is prohibited. Attestation of a document 
as usually got done for the sake of 
abundant caution even though attestation 
is not the requirement of law. Merely 
because the document in question which 
is otherwise a promissory note. has been 
attested. it does not lose its character 
aS a promissory note, I have. therefore, 
no hesitation in holding that the docu- 
ment in question is a promissory note. 

5. Shri W. K. Joshi next submit- 
ted that though the document in question 
is a promissory note as defined in Section 
tion 2 (22) of the Indian Stamp Act, the 
same also answers the definition of the 
expression ‘bond’ given in Section 2 (6) 
of the said Act. Relying upon Section 6 
of the Indian Stamp Act, Shri Joshi sub- 
mitted that if the document comes with- 
in two or more of the descriptions in 
Schedule I. it shall be chargeable only 
with the highest of such duties where 
the duties chargeable thereunder are dif- 
ferent. He submitted that if the docu- 
ment in question is a bond as defined in 
Section 2 (5) of the Indian Stamp Act, 
it is chargeable with duty higher than 
a promissory note. As the necessary 


‘stamp has not been affixed as a money 


bond, he urged that the document is 
not duly stamped and that therefore the 
same is not admissible in evidence. It 
is not disputed that the document in 
question does not bear the requisite 
stamp as a bond. The question for con- 
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sideration therefore is as to whether the 
document in question is a bond. 


6. Shri W. K. Joshi submitted 
that the document in question is a bond 
as it answers the definition given in Sec- 
tion 2 (5) (b) of the Stamp Act, Under 
Section 2 (5) (b), the following condi- 
tions have to be satisfied if the docu- 
ment is to be construed as a bond: 


(i) that under the document an ob- 
' ligation is created to pay the money by 
the executant to another person; 

(ii) that the document is attested by 
a witness; and 


(iii) that the amount Is not payable 

to order or bearer. 
It is not disputed by both the parties 
that the first. two conditions are satis- 
fied. The controversy is on the question 
as to whether the third condition has 
been satisfied. As already noticed. there 
are no recitals in the document itself 
indicating that the amount is payable to 
order or bearer. Section 13 (1) of the 
Negotiable Instruments Act. defines a 
negotiable instrument as meaning a pro- 
missorv note, bill of exchange ‘or cheque 
payable either to order or to bearer. 
Explanation (i) to the said Section sta- 
tes that a promissory note. bill of ex- 
change or cheque is payable to order 
which is expressed to be so payable 
or which is expressed to be payable to a 
particular person and does not contain 
words prohibiting transfer or indicating 
an intention that it shall not be transfer- 
able, I have already come to the conclu- 
sion that the document in question is a 
promissory note as defined in Section 2 
| (22) of the Indian Stamp Act. A docu- 
ment which is a promissory note would 
be a negotiable instrument under Section 
13 (1) of the Negotiable Instruments Act 
if the amount is payable either to order 
or to bearer. But, in view of the latter 
part of Explanation (1) to Section 13 of 
the Negotiable Instruments Act, a pro- 
missory note shall be deemed to be pay- 
able to order if the amount is expressed 
to be payable to a particular person and 
does not contain words prohibiting trans- 
fer or indicating an intention that it shail 
not be transferable. Therefore the condi- 
tions mentioned in explanation (i) to Sec- 
tion 13 (1) of the Negotiable Instruments 
Act are fulfilled. Therefore. the docu- 
ment in question is a negotiable instru- 
ment within the meaning of that expres- 
sion under Section 13 of the Act'and the 
amount is in law, - payable to order 
though there are no express - words to. 
that effect in the document itself. The 
amount under the document becomes 
legally payable to order by the opera- 
tion of explanation (i) to Section 13 (i) 
of the Negotiable Instruments Act. In 
other words. by the operation of law, 
the expression “payable to order” has to 
be read as having been incorporated in 
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the document itself. - All the legal con= 
sequences do follow on the basis that 
the amount is payable to order even 
though there is no express recital to that 
effect in the document. As under the 
document in question the amount in law 
is payable to order, it is clear that the 
third condition. under Section 2 (5) of 
the Stamp Act to which I have adverted 
to above is not satisfied. As the amount 
is payable to order under the document, 
the document does not answer the defini- 
tion of the expression ‘bond’ given in 
Section 2 (5) (b) of the Stamp Act. But, 
it was urged by Shri Joshi that though 
in law the amount is payable to order 
under the document in question, the 
document is still a bond as there are no 
recitals in the document itself expressly 
dole that the amount is payable to 
order. 


7. Shri W K. Joshi. the learned 
counsel for the petitioner placed reliance 
on the decision of the Patna High Court 
in AIR 1962 Pat 325, (Ram Narayan 
Bhagatt v, Ramachandra Singh. The 
documents dealt with by the Lordships 
of the Patna High Court were similar to 
the document under consideration in this 
case. In those two documents construed 
by the Patna High Court. the amount 
was payable to the specified respective 
creditors, The documents were attested. 
There were no recitals in these docu« 
ments to show that the sums due are 
payable to order or bearer. On con« 
sideration of the several authorities plac« 
ed before their Lordships, they came to . 
the conclusion that those documents are 
bonds as defined in Section 2 (5) (b) of 
the Stamp act, Their -Lordships took the 
view that as there are no specific recitals 
in the documents to the effect that the 
amounts are payable to order or bearer, 
the documents are bonds under Section 
2 (5) (b) of the Stamp Act even though 
by the application of Explanation (i) to 
Section 13 (1) of the Negotiable Instru- 
ments Act, the amounts due under these 
two documents are in law payable to 
order. With great respect. I find myself 
unable to agree with the view taken in 
the said decision. There are no words 
in clause (5) of Section 2 of the Stamp 
Act indicating that the non-payability of 
the amount to order should be expressed 
in the document itself. In my opinion, 
in view of explanation (i) to Section 13 
(1), the expression “payable to order” has 
to be read as being part of the docu-« 
ment as the document otherwise ans- 
wers the definition of a promissory-note 
under Section 4 of the Negotiable Instru~ 
ments Act as well as under Section 2 
(22) of the Stamp Act. When the amount 
under the document in question is in 
law payable to order, I do not find any 
justification to proceed on the basis that 
the amount is not payable to order while 
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construing the document under the Stamp 
Act. In my opinion, the document must 
be construed even under the Stamp Act 
giving full effect to the legal consequen- 
ces that flow as a result of the apoli- 
cation of Explanation (i) to Section 13 
(1) of the Negotiable Instruments Acz. 


8. Shri Satva Murthy. the learned 
counsel for the respondent submitted -hat 
this is not a case in which Section 6 
of the Stamp Act can be invoked. He 
submitted that Section 6 of the Indian 
Stamp Act can be invoked only in cases 
where the document answering both the 
descriptions under the same Act is liable 
to different Stamp duty. It was urged 
that if the document is a promissery- 
note. it will be governed by the Indian 
Stamp Act, whereas if the documendé is 
a bond the same will be governed by 
the Mysore Stamp Act. 1957. The defi- 
nition of the expression ‘bond’ in Sec- 
tion 2 (5) of the Indian Stamp Act- is 
Similar to the definition of the exrres- 
' sion ‘bond’ given in Section 2 (1) (ai ož 
the Mysore Stamp Act, 1957. As I Lave 
come to the conclusion that the document 
in question does not answer the deini- 
tion of the expression ‘bond’ either umder 
the Indian Stamp Act or under the 
Mysore Stamp Act, it is unnecessar~ to 
consider the contention urged by Shri 
Satya Murthy that there is no scope for 
rege Section 6 of the Indian Stamp 

ct. ; 


9, For the reasons stated akove, 
this revision petition fails and the sme 
fis dismissed. No costs. 

Revision petition dismissed, 
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B. S. Nagraj, Petitioner v. S5. Manj- 
appa and others. Respondents. 


Civil Revn. Petn. Wo, 1791 of 1969, 
D/- 31-3-1971 against order of Civi J. 
Shimoga. D/- 6-10-1969. 


, Mysore Court-fees and Suits Velua- 
tion Act (16 of 1958). Ss. 26(c), 50 — Suit 
for injunction — In view of S. 50, velua- 
tion of the suit for purposes of cour--fee 
and jurisdiction must be the same — 
Proviso to S. 50 is not attracted. AIR 
1958 SC 245, Followed, (Paras 5, 6) 
Cases Referred: Chronological Para 
(1958) AIR 1958 SC 245 (V 45)= 

1958 SCR 1021, S. Rm. Ar. Sp. 

Sathappa Chettiar v. S. Rm. Ar. 

Rm, Ramnathan Chettiar 6 


T. S. Ramchandra, for Petitioner; V. 
Narasimhamurthy. H. V. Ramaswamy and 
N R. Ranganatha Rao. for Respondent 

o 1. 
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ORDER:— The question that arises 
for determination in this revision petition 
is. whether the value for the purpose of 
payment of court-fees, should also be the 
value for the purpose of determining the 
jurisdiction of courts, in a suit falling 
under Section 26(c) of the Mysore Court- 
fees and Suits Valuation Act, 1958 (here- 
inafter referred to as ‘the Act’). 


2. The facts which lie behind this 
petition are as follows: The lst res- 
pondent before me, instituted a suit in 
the court of the Civil Judge at Shimoga 
for permanent injunction complaining in- 
terference from the petitioner. The suit 
was valued at Rs. 100/- for the purpose 
of payment of court-fees under Sec- 


- tion 26(c) of the Act and the court-fee — 


paid accordingly. But for the purpose 
of jurisdiction the suit was valued at 
Rs. 15,000/- being the market value of 
the suit schedule property. The peti- 
tioner raised an objection with regard to 
the maintainability of the suit before the 
Civil Judge’s court contending that there 
cannot be two valuations; one for court- 
fees and another for jurisdiction, in res- 
pect of a suit falling under Sec. 26(c) of 
the Act. He further contended that in 
such a suit, the value for court-fees 
should be the value for jurisdiction. 


The learned Civil Judge while re« 
pelling that contention held that under 
Section 50(1) of the Act, the value for 
the purpose of jurisdiction should be the 
market value of the suit property and not 
the value as determined for the purpose 
of payment of -court-fees. He therefore 
held that the suit was properly instituted 
in his court. Hence this revision petition. 


3. Sri T. S. Ramachandra. learned 
counsel for the petitioner pressed before 
me the same contentions which were not 
found favour by the learned Civil Judge. 
According to him. the suit ought to have 
been instituted before the Munsiff’s court, 
regard being had to its valuation. 


4. The relevant provisions which 
have got a material bearing on the ques- 
tion for determination. are Sections 50 
and 26(c) of the Act. Section 50 of the 
Act runs thus: 

“50. Suits 
for.— 


(1) In a suit as to whose value for 
the purpose of determining the jurisdic- 
tion of courts, specific provision is not 
otherwise made in this Act or in any. 
other law. value for that purpose and 
value for the purpose of computing the 
fee payable under this Act shall be the 
same, 


Provided that notwithstanding any- 
thing contained in sub-section (2) of Sec- 
tion 7. the value of land specified in 
clauses (a), (b) or (c) of the said sub- 
section shall, for purposes of determining 


not otherwise provided 
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the jurisdiction of courts, be the market 
value of such land. 

(2) In a suit where fee is payable 
under this Act at a fixed rate. the value 
for the purposes of determining the 
jurisdiction of courts shall be the market 
value or where it is not possible to esti- 
mate it at a money value such amount as 
the plaintiff shall state in the plaint”. 

Section 26(c) of the Act is in these 


si ` : 

"26. Suits for injunction— In a suit 
for injunction 

(c) in any other case, whether the 
subject-matter of the suit has a market 
value or not, fee shall be computed on 
the amount at which the relief sought is 
valued in the plaint or on rupees one 
hundred, whichever is higher”, 


5. Section 50 of the Act is in 
Chapter V of the Act. It applied to those 
suits where specific provision is not other- 
wise made in the Act or in any other 
law for the purpose of determining the 
valuation for jurisdiction. If there is 
any provision in the Act as to how a suit 
for injunction will have to be valued for 
the purpose of jurisdiction, then obviously 
Section 50 is not applicable. I do not 
find any other provision in the Act pro- 
viding for the valuation of such a suit, I 
must therefore conclude that Section 50 

overns the suit in question. Then the 
value for the purpose of computing the 
fee payable under the Act must also _be 
the value for the purpose of determining 
the jurisdiction of the court. 


The proviso to Section 50 is not at- 
tracted to the instant case as sub-sec~ 
tion (2) of S. 7 excludes S. 26(c) of the 
Act. Sub-section (2) of S. 50 of the Act 
‘also does not govern the case because 
that would be applicable to a suit where 


fee is payable at a fixed rate and a suit. 


for injunction is not one of those suits in 
which a fixed court-fee is payable. 


6. Section 8 of the Suits Valua~ 
tion Act (Act No. VII of 1887) is similar 
to sub-section (1) of 5. 50 of the Act. 
While dealing with the provisions of Sec- 
tion 8 of the Suits Valuation Act (Act 
No, VII of 1887) this is what the Supreme 
Court observed in S. Rm. Ar. Sp Sathappa 
Chettiar v. S. Rm. Ar. Rm. Ramanathan 
Chettiar. AIR 1958 SC 245 at p. 252, thus: 


EEES In other words, so far as 
suits falling under Section 7, sub-sec, (iv) 
of the Act are concerned, Section 8 of the 
Suits Valuation Act provides that the 
value as determinable for the computa- 
tion of court-fees and the value for the 
purpose of jurisdiction shall be the same. 
There can be little doubt that the effect 
of the provisions of Section 8 is to make 
the value for the purpose of jurisdiction 
dependent upon the value as determin- 
able for computation of court-fees and 
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that is natural enough. The computa- 
tion of court-fees in suits falling under 
Section 7 (iv) of the Act depends upon 
the valuation that the plaintiff makes in 
respect of his claim, and the plaintiff ex- 
ercises his option and values his claim 
for the purpose of court-fees. that deter- 
mines the value for jurisdiction. The 
value f for court-fees and the value for 
jurisdiction must no doubt be the same 
dm such cases; but it is the value for 
court-fee stated by the plaintiff that is of 
primary importance. It is from this value 
that the value for jurisdiction must: be 
determined. The result is that it is the 
amount at which the plaintiff has valued 
the relief sought for the purposes of 
court-fees that determines the value for 
jurisdiction in the suit and not vice 
versa”, l 


The ratio of the decision equally ap- 
plies to the instant case. In that view, 
since the relief sought in the suit has 
been valued at Rs. 100/- for the purpose 
of payment of court-fees, that alone could 
be the value for the purpose of jurisdic- 
tion of the court. The suit, therefore. 
ought to have been filed before the com- 
petent Munsiff’s court. 


7. For the reasons stated above, 
this revision petition is allowed with 
costs; the impugned order is set aside: 
and the lower court is directed to return 
the plaint to the plaintiffs for presenta-~ 
tion to the proper court, 


Petition allowed. 





AIR 1972 MYSORE 164 (V 59 C 54) 
K JAGANNATHA SHETTY, J. 
Firm of T, Muddu Veerappa Sons & 
K. H Veeranna Setty. Petitioner v. 
Union of India and another. Respondents. 

Civil Revn. Petn, No. 1071 of 1968, 
D/- 26-3-1971 against order of Sm: C. ©. 
Bangalore. D/- 8-1-1968: i 

(A) Railways Act (1890), S. 73 — 
General responsibility of Railway admi- 
nistration for loss of goods, (Para 12) 

(B) Railways Act (1890), S. 77-C —~ 


‘Responsibility of Railway administration 


for damages etc. of goods. (Para 8) 


(C) Evidence Act (1872), S., 101 —~ 
Carriers — Loss of goods ‘by pilferage —~ 
Burden of proof. (Para 8) 


(A+B+C) Loss ef goods by pilferage, 
that is. by stealing goods in small quanti- 
ties is different from loss by damage, 
deterioration. leakage or wastage of goods, 
When goods are consigned at Railway 
risk and there is shortage in delivery on 
account of pilferage in transit. the case 
comes within the general responsibility 


of the Railway administration under Seg- 
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tion 73 and the onus lies upon them tc 
prove that they had taken reasonable 
care, even if the goods were proved tc 
have been defectively packed by the con- 
signor, Section 77-C has no applicatior 
to such a case. AIR 1959 Mys 90 & AIF 
1949 Cal 679, Distinguished. (Para 13 


Cases Referred: Chronological Paras 
(1959) AIR 1959 Mys 90 (V 46)= 
36 Mys LJ 216, Bellary Central 
Co-op. Stores Ltd, v. Union of 
India 4,5, @ 
41949) ATR 1949 Cal 679 (V 36), 
Dominion of India v. Guruprasad 
Ram Gupta e] 
N. Suryaprakash, for Petitioner; 
M. K. Naniundiah, for Respondents. 


ORDER:— The question that arises 
for determination in this Civil revision 
petition is whether the petitioner-plain- 
tiff must prove negligence or misconduct 
of the railways in a suit for compensa- 
tion for the loss of a portion of the 
maize, due to pilferage, $ 


Qe On 15-9-1966. Messrs, Appay~ 
appa Veerappa Bidri. Merchants, Gokak, 
despatched 170 bags of maize under in- 
voice No. 6 to Bangalore City and sert 
the R. R. through a bank. The plaintif 
after paying the amount received the 
R. R. and took open delivery of the goocs 
at the Bangalore City Railway Station. 
At that time, it was found that there wes 
a shortage of 500 kgs. of maize due to the 
bags having been cut and maize having 
been removed during the transit. The 
plaintiff brought the suit for compense- 
tion for the loss which he had suffered, 
estimated by him at Rs, 335-92 P. alles- 
ing negligence, carelessness and failure 
on the part of the railways and ther 
servants to exercise care and deligence. 


3. The suit was resisted by tke 
railways denying that there was ary 
shortgage due to negligence or misconduzt 
on their part. The shortage was attri- 
buted to the negligence of the consignar 
in not placing six bags of dunnage in the 
wagaon to prevent extraction through 
door crevices. It is said that under the 
special condition of the Goods Tarif, the 
consignor is required top use six dunnase 
bags, three on each side of the flap doors 
placed in vertical position so as to fuly 
cover up the flap door crevices, 


4. The learned Judge of the court 
of Small Causes held that there was a 
loss due to pilferage in transit of 500 kgs. 
of maize, the cost of which is the plaint 
claim. He also held that the consignar 
did not comply with the special condition 
of the goods tariff by not placing the r2- 
quired dunnage bags. Instead of placing 
six bags of dunnage. only four bags were 
placed. He further held that it was fr 
the plaintiff to prove that the loss was 
due to negligence or misconduct on toe 
part of the railways or their employeas, 


ways was that of bailees. 
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In support of his conclusion. he placed 


‘reliance on the decision of this court in 


36 Mys LJ 216 = (AIR 1959 Mys 90} 
(Bellary Central Co-op, Stores Ltd. v. 
Union of India). Following the said deci- 
sion, he dismissed the suit. Hence this 
revision petition by the plaintiff, 


5. Sri N. Suryaprakash learned 
counsel for the petitioner. contended that 
the learned Judge has committed an error 
in placing the burden on the plaintiff to 
prove negligence or misconduct of the 
railways. He further contended that the 
decision of this court in the Bellary Cen- 
tral Co.-op. Stores’ case, 36 Mys LJ 216 
= (AIR 1959 Mys 90) does not apply to 
the facts of this case as it was based on 
clauses (c) and (d) of Section 74 of the 
Railways Act. which came to be repealed 
in the year 1961. ` According to him, 
where the loss is due to pilferage in 
transit, the railway administration shall 
be responsible for such loss. It is not 
necessary for the plaintiff to prove negli- 
gence or misconduct. Mr. Nanjundiah 
appearing for the railways, however, 
sought to support the judgment of the 
lower court contending that the loss was 
due to the Act of omission or negligence 
of the consignor by not following the con- 
dition of the goods tariff rules and there- 
fore it is for the plaintiff to prove negli- 
gence or misconduct. 


6. The decision of this court in 
the Bellary Central Co-operative Stores’ 
case, 36 Mys LJ 216 = (AIR 1959 Mys 
216) on which the learned Judge placed 
reliance for his conclusion, is not applic- 
able to the facts of this case. In that 
case, the consignment was carried at the 
reduced owner’s risk rate. and the rail- 
way administration in such cases would 
not be liable for its loss or damage ex- 
cept as provided by Section 74-C of the 
Railways Act without proof that such 
loss or damage was due to negligence or 
misconduct on the part of the railway ad- 
ministration or its servants. In the pre- 
seht case, the goods were admittedly con- 
signed at the railways’ risk and the said 
Section 74-C is no longer in the statute. 


T. Extensive amendments have 
been madein the Railways Act 9 of 1890, 
by Act 39 of 1961 which has come into 
force from 1st January 1962. Before the 
said amendments, the liability of the rail- 
By the 1961 
amendment, the responsibility of the rail- 
ways has been made almost that of an 
insurer, that is, of a common carrier as 
is understood in English law. The gene- 
ral responsibility of a railway administra- 
tion as a carrier of animals and goods is 
stated under Section 73 of the Act. It 
reads as follows:— 


"73 General responsibility of a rail- 
way administration as a carrier of animals 
and goods, —— Save as otherwise provided 
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in this Act, a railway administration 


shall be responsible for the loss. destruc- ` 


tion, damage, deterioration or non-deli- 
very, in transit, of animals or goods deli- 
vered to the administration to be carried 
by railway, arising from any cause except 
the following, namely: 


(a) act of God: 

(b) act of war; 

(c) act of public enemies: 

(d) arrest, restrain or seizure under 
Tegal process: 


(e) orders or restrictions imposed by 
the Central Government or a State Gov~ 
ernment or by any officer or authority 
subordinate to the Central Government or 
a State Government authorised in this 
behalf; 

(f) act or omission or negligence of 
the consignor or the consignee or the 
agent or servant of the consignor or the 
consignee; 

(g) natural destruction or wastage in 
bulk or weight due to inherent defect, 
quality or vice of the goods: 

(h) latent defects; 


(i) fire. explosion or any unforeseen 
risk; 

Provided that even where such loss, 
‘destruction, damage, deterioration or non- 
delivery is proved to have arisen from 
any one or more of -the aforesaid causes. 
the railways administration shall not be 
relieved of its responsibility for the loss, 
destruction. damage, deterioration or non- 
delivery unless the administration fur- 
ther proves that it’ has used ‘reasonable 
foresight and care in the carriage. ai the 
animals or goods”. 


The next section which is relevant for 
our purpose is Section 77-C, the relevant 
portion of which is extracted below:— 


"77-C. Responsibility of a railway ad- 
ministration for damage. deterioration 
etc. of goods in defective condition or 
defectively packed — —- 


(1) When any goods tendered to a 
railway administration to-be carried by 
railway— 


(a) are in a defective condition as a 
consequence of which they are liable to 
damage, deterioration. leakage or wastage, 
or t 
(b) are either defectively packed or 
packed in a manner not in accordance 
with the general or special order. if any, 
issued under sub-section (4). and as a re- 
sult of such defective or improper pack- 
ing are liable to damage, deterioration, 
leakage or wastage, 
and the fact of such condition or de- 
fective or improper packing has been re- 
corded by the sender or his agent in the 
forwarding note, then, notwithstanding 
anything contained in the foregoing pro- 
visions of this chapter, the railway ad- 
ministration shall not be responsible for 
any damage, deterioration, leakage or 
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wastage. or for the condition in which 
Such goods are available for delivery at 
destination, except upon proof of negli- 
fence or misconduct on the part of the 
railway administration or of any of its 
servants. N 

E 


E N 0). (3) and {4) are omitted), 


g. To begin with. let us look at 
Section 77-C of the Act. It refers to two 
circumstances, one of which is a. defec- 
tive condition of the goods and another 
is defective or improper packing. as a 
consequence of which they are liable to 
damage, deterioration, leakage or wastage. 
The fact of such defective packing must 
be recorded by the sender or his agent 
in the forwarding note. Then, in such a 
case, notwithstanding anything contained 
in the provision of Chapter VII, the rail- 
way administration shall not be responsi- 
ble for any damage, deterioration, 
leakege or wastage. except upon proof of 
negligence or misconduct on the part of 
the railway administration or of any of 
its servants. If the plaint claim is one 
of those exigencies to the consignment of 
maize, I have no hesitation in coming to 
the conclusion that it is for the plaintiff 
to prove negligence or misconduct on the 
part of the railway administration or any 
of its servants. But the plaintiff claims 
compensation for the loss due to pilfe- 
rage. Can such a loss be brought within 
the meaning of the expression damage, 
deterioration. leakage or wastage? Can 
a loss due to pilferage by directly attri- 
butable to any defective or improper 
packing? Can a defective packing of the 
goods, protect the railways against itsi. 
liability for loss due to pilferage? J think 
not. It seems to me that the said section . 
was obviously intended to cover the cases 
of damage, deterioration, leakage or wast- 
ing either due to the defective condition 


-of the goods or due-to its defective or 


it cannot cover loss 
Pilferage means steal- 
The loss or shor- 


improper packing. 
due to pilferage. F 
ing in small quantities. 


. tage resulting. by such stealing. in my 


judgement. cannot be said to be a damage 
or deterioration. leakage or wastage of 


_ the goods. 


9. - Mr. Nanjundiah for the Raï- 
ways invited my attention to a decision 
of Das Gupta, J., of the High Court of 
Calcutta in Dominion of India v. Guru- 
prasad Ram Gupta, AIR 1949 Cal 679 and 
in particular to the folowing passage 
therein:-—— - 


“It was argued by the learned Advo- 
cate that when it is a case of pilferage, 
the question whether it was properly 
packed or not can hardly be of any con- 
sequence. I am unable to agree with 
him. In mv opinion, the question whe~ 
ther the package was properly packed or 
not is of great importance for a case of 
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pilferage, Obviously it may be very 
much easier to remove certain things 
from a package which is defectively 
packed than from one which is properly 
packed”. 


10. The above observation canno’ 
be of any assistance to Mr. Nanjundiak 
for his contention that the defective pack- 
ing of the goods absolves the railway 
from its liability for loss due to pilferage 
I do agree that defective or improper 
packing may help a person to pilfer easily 
and as quick as possible. It may be ar 
added attraction, but not as a consequ- 
ence of which alone, one can pilfer. Pilfe- 
rage is nothing but an act of theft. be iz 
by a railway servant or by a third party. 
It could be committed either due to the 
negligence or despite reasonable care and 
precaution taken by the railway adminis- 
tration or its servants. In my opinion 
therefore, a loss due to pilferage canno: 
be brought within the scope of S. 77-C. 


11. Let us now turn to the provi- 
sions of Section 73 of the Act. It creates 
a general liability of a railway in respect 
of loss, destruction. damage. deterioration 
or non~-delivery. in transit, of animals o: 
goods delivered to the administration t3 
be carried by a railway. FPilferage ina 
transit must be said to be loss within the 
scope of this section. The railway. there- 
fore, shall be resvonsible for that loss. 
But there is an exception clause, statinz 
that even if the loss, destruction, damage, 
deterioration or non-delivery is proved 
to have arisen from any one or more cf 
the circumstances enumerated in Cis, (2) 
to (i) of the said section, the railway ac- 
ministration shall not be relieved of its 
responsibility for such loss etc.. unless 
the administration further proves that t 
has used reasonable foresight and care in 
the carriage of the animals or goods. 


12. It was next contended by M:. 
Naniundiah, while relying on clause (7) 
of Section 73. that loss due to pilferace 
though it was not the direct consequence 
of the defective packing, was partly dre 
to the act of omission or negligence of 
the consignor in not properly packirg 
the wagon, as per the conditions of tke 
tariff rules. For this he also relied cn 
the finding of the lower court. It may 
be recalled that the pilferage was fourd 
in the instant case from the bags above 
the dunnage which was admittedly short 
of the requirement. The act or omissicn 
of the consignor in not following the 
tariff rules and by not putting the re- 
quired six bags of dunnage. might have 
helped the thief to pilfer easily in this 
case. Even then, it is for the railwey 
administration to prove that it had taken 
steps as enjoined under the proviso. The 
proviso to Section 73 imposes an obliga- 
tion on the railway administration to take 
reasonable foresight and care in the cam 
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riage of the goods. If the railway fails 
to prove that it had performed its statu- 
tory duty, the absolute liability imposed 
under the section would continue to make 
the railway responsible, What is reason- 
able foresight and care is necessarily a 
question of fact to be decided in each case 
on its particular circumstances on the 
basis of the evidence produced by the 
railway. Foresight may mean care for 
the future or pre-vision, while care is the 
actual step taken to avert such a loss. 
Both must be regarded as reasonable in 
a given premises. In the instant case, 
the railway has not adduced any evidence 
in this regard. The responsibility for the 
Joss must, therefore, be squarely on the 
railway. It is. therefore. not necessary 
for the plaintiff to prove negligence or 
misconduct on the. part of the railway or 
any of its servants. 


13. The learned Judge, Small 
Causes. Court. was in error in placing the 
burden on the petitioner to prove mis- 
conduct or negligence on the part of the 
railway administration. In the case of 
pilferage, even if the goods are proved to 
have been defectively packed, the railway 
administration is not relieved of its res- 
ponsibility for the loss unless it further 
proves that it has used reasonable fore- 
ey and care in the carriage of the 
goods, 


14. In the result, this petition is 
allowed. setting aside the judgment and 
decree of the lower court. The plain- 
tiff’s suit is decreed with costs throughout, 


i Revision allowed, 





AIR 1972 MYSORE 167 (V 59 C 55) 
FULL BENCH 
G. K. GOVINDA BHAT, M. SANTHOSH 
AND 


B. VENKATASWAMI, JJ. 


shivamma and others. Petitioners v, 
A. B. Shivanna and others, Respondents. 
ae Petn, No, 918 of 1969. D/~ 1-4. 


(A) Mysore Village Panchayats and 
Local Boards Act (19 of 1959), S. 5 — 
Expression “required number” in sub=- 
section (5) — Construction. 


The expression ‘required number’ in 
Section 5(5) has reference to the number 
fixed by the Deputy Commissioner under 
sub-section (1). It does not relate to 
number “eleven” occurring in sub-sec. (6), 
(1962) 40 Mys LJ 141 & (1969) 1 Mys LJ 
69, Overruled, (Para 14) 


Section 5 (6) does not control sub= 
section (5). A harmonious interpretation 
of the entire section requires reading of 


BP/BP/B137/72/YPB 
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the two  sub-sections independently of 
one another. Sub-s, (6) is a general pro- 
vision as regards the minimum number of 
members required for the constitution of 
a valid Panchayat. The purpose of sub- 
section (6) is that if. for any reason, the 
election results in the return of eleven or 
more members. but falls short of the 
number determined by the Deputy Com- 
missioner under sub-section (1), the 
Panchayat can commence functioning and 
for that limited purpose, it must be deem- 
ed to have been validly constituted. By 
saying this, it does not mean that the 
vacancies to make up the required num- 
ber as determined- as per sub-section (1) 
should remain unfilled by the Deputy 
Commissioner in exercise of his power 
under sub-section (5). (Paras 11. 12, 13) 

(B) Interpretation of Statutes — Rule 
of construction. 


If there are in an enactment. two 
provisions which cannot be reconciled 
with each other, they should be so inter- 
preted, that effect could be given to both. 

(Para 13) 


Cases Referred: ‘Chronological Paras 

(1969) (1969) 1 Mys LJ 69 = 17 
Law Rep 350. Guruswamy Setty 
7, State of Mysore 1, 6, £4 

(1969) (1969) 1 Mys LJ 71 = 17 ` 
Law Rep 342, Anandayya Shankare _ 
ayya Salimath v. Dy. Commr, 
Dharwar 

(1962) 40 Mys LJ 141 = ILR 
(1961) Mys 726. D. Kemparaja 


Ura v. Bommegowda 1, 5, 6, 14 
(1860) 11 ER 639 = 9 HLC 32, 

Eastern Countries and London 

and Blackwall Rly. Cos. v. l 

Marriage TI 


B. S. Keshava Iyengar, for Peti- 
tioners; K. S. Puttaswamy (for Nos. 2 
and 3) and T. R. Subbanna (for No. 1), for 
Respondents. 


SANTHOSH, J.: The question of 
law referred to the Full Bench for 
opinion is:— 

“Whether the expression: ‘required 
number’ occurring in sub-section (5) of 
S. 5 of the Act, has reference to the 
number fixed by the Deputy Commis- 
sioner under sub-section (1) or to number 
eleven referred to in sub-section (6) of 
that section?” 


To enable us to decide the question of 
law it is necessary to refer to a few facts 
of the case. Under Section 5(1) of the 
Mysore Village Panchayats and Local 
Boards Act, 1959 (which will be herein- 
after referred to as the Act). the Deputy 
Commissioner Mysore, determined that 
‘the Village Panchayat of Harve shall 
consist of 13 members. Of these, nine 
were general seats, while two seats each 
under sub-section (2) of S. 5 of the Act 
read with Rules 3 and 4 of the Mysore 
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Village Panchayat Rules, were reserved 
for women and scheduled castes. At the 
elections held in March 1968. nominations 
were filed for the 9 general seats and one 
seat reserved for women. Ten candi- 
dates were duly elected in the said elec- 
tions. Thereafter, the Deputy Commis- 
sioner, under sub-section (5) of S. 5 of the 
Act, appointed the first petitioner in the 
Writ Petition for the remaining reserved 
seat for women. and the other 2 peti- 
tioners for the 2 seats which were re- 
served for the representatives of the sche- 
duled castes. thus bringing the total 
number of members to 13. 


The first respondent filed an appeal 
against the said order of nomination of 
the 3 petitioners and the Divisional Com- 


`N 


missioner allowed the appeal following. 


the decision of this Court in D. Kempa- 
raja Ura v. Bommegowda. (1962) 40 Mys 
LJ 141 and Guruswamy Setty v. State of 
Mysore, (1969) 1 Mys LJ 69. These two 
decisions have laid down that sub-s. (5) 
is controlled by sub-section (6) of S. 5 of 
the Act and that the expression ‘required 
number’ occurring in sub-section (5) has 
reference to the number ‘eleven’ referred 
to in sub-section (6). and that the Deputy 
Commissioner can appoint only such 
number of members as will bring the 
total to eleven. 


_ 2. The petitioners challenged the 
said order passed by the Divisional Com- 
missioner, in Writ Petition No. 918/69. 
When the said writ petition came up for 
hearing before Tukol and Honniah, JJ., 
their Lordships were of opinion that sub- 
section (6) does not control sub-sec. (5), 
and that the harmonious interpretation 
of the entire section requires ‘a reading 


_of the two sub-sections independently of 
‘one another. 


th The view expressed by the 
two decisions of this court not only abri- 
dges the power of the Deputy Commis- 
Sioner under ‘sub-section (5) but also 
abridges the ambit of sub-section (1) lead- 
ing, in the present case to a denial of the 
right of representation to reserved classes 
under sub-section (2). Their Lordships 
were also of the opinion that sub-sec. (6) 
lays down a general proposition as re- 
gards the constitution of.a valid Pan- 
chayat. Since sub-~s.(6) of that section does 
not control any of the other sub-sections, 
their Lordships thought, the two deci- 
sions of this court referred to above, re- 
quired reconsideration by a larger Bench, 
and accordingly referred the question of 
law to a Full Bench. 


3. The relevant provisions of Sec« 
tion 5 of the Act, read as follows:— 


“Constitution of Panchayats:— 


(1) Subject to the provisions of this 
Act. a Panchayat shall consist of such 
number of-members, not being less than 


eleven or more than nineteen in number, 


J 


| 
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as the Deputy Commissioner may deter- 
mine, all of whom shall be elected. 


(2) In any Panchayat such number of 
seats shall be reserved for the representa~ 
tives of Scheduled Castes and Women as 
may be prescribed. and the reservation of 
seats in the case of women shall not be 
less than two: 

XX 


` ZX XX 


XX xx xx 

(5) If for any reason the election 
results in the return of less than the re- 
quired number of members, then the 
Deputy Commissioner shall appoint such 
number of persons, as will make up the 
required number, being persons who 
would have been qualified to be elecied. 


(6) Where the Deputy Commissioner 
determines that the number of elected 
members of a Panchayat shall exc2ed 
eleven, failure to elect more than eleven 
members shall not affect the constitution 
of the Panchayat’. 


4. It is not necessary to set out the 
provise to sub-section (2) of S. 5 nor gab- 
clauses (3) and (4) of the Section as they 
are not relevant for our purpose, 


5, We will now refer to the two 
decisions of this court mentioned in the 
reference. In (1962) 40 Mys LJ 141 Scm- 
nath Iyer, J. speaking for the Bench 3b- 
served that the “required number” re- 
ferred to in sub-section (5) is not the 
number determined by the Deputy 
Commissioner under sub-section (1) Sut 


has reference to eleven members required | 


under sub-section (6). Their Lordships 
were of the opinion, that sub-section (6) 
is in the nature of a proviso to sub-sec- 
tion (5) and the Deputy Commissioner 
could appoint only eleven memters 
though the strength determined under 
sub-section (1) was that the Panchayat 
shall consist of 13 members. The effect 
of sub-section (6) is that when at least 
eleven members are elected to a Pan- 
chayat, the panchayat is fully and validly 
constituted. 


6. In (1969) 1 Mys LJ 69, their 
Lordships have followed the earlier Bench 
Decision of (1962) 40 Mys LJ 141. Their 
Lordships have laid down. that the “re- 
quired number” of members of wkich 
sub-section (5) speaks of is the number 
necessary to bring into being a properly 
constituted panchayat and that number 
is the number specified in sub-section (6) 
and not sub-section (1). The clear :m- 
plication in sub-section (6) was that when 
eleven members were elected the pan- 
chayat stands properly constituted, and 
so. could function, even if there is no 
election to the remaining seats, 


1. Sri Keshava Iyenger, learned 
counsel appearing on behalf of the psti- 
tioners, has argued that sub-section (6) 
does not control sub-section (5). The ‘re< 
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quired number’ referred to in sub-sec. (5) 
has reference to the number determined 
by the Deputy Commissioner under sub- 
section (1) of S. 5. He contends that sub- 
section (6) is a general provision applic- 
able to all Panchayats and has an in- 
dependent purpose. It only. refers to the 
proper constitution of the Panchayat. In 
the elections heldifthe requisite number 
of members are not elected, as the nomi- 
nation by the Deputy Commissioner 
under sub-section (5) is bound to take 
some time, and if 11 members are duly 
elected, the Panchayat would be properly 
constituted and could function and dis- 
charge the duties of the Panchayat until 
the requisite number determined under 
sub-section (1) of 5. 5 are nominated by 
the Deputy Commissioner. 


The contention of Mr. Keshava 
Iyengar is, that the words ‘required 
number’ have reference to the earlier 


antecedent clause, namely, sub-sec. (1), 
and not to subsequent clause, i.e.. sub- 
section (6). He argued that if sub-sec- 
tion (6) is held to control sub-section (5), 
it would lead to anomalous situations 
and would result in injustice. If sub- 
section (5) is interpreted as referring to 
sub-section (1}. no such complications 
would arise Mr, Keshava Iyengar has 
also relied on clause (i) of Section 8(1) of 
the Act. where, in a case of failure to 
elect members to the Panchayat. power 
is given to the Denuty Commissioner to 
appoint an Administrative Committee, the 
total number of members of the com- 
mittee being the same as that fixed by 
him under sub-section (1) of S. 5. From 
this it is argued that the Deputy Com- 
missioner has similar power to nominate 
under sub-section (5)-the number of mem- 
bers determined by him under sub-s, (1). 


8. Sri Subbanna, learned counsel 
appearing on behalf of the respondent, 
has contended that the two decisions of 
this Court referred to above have been 
rightly decided and that sub-section (5) 
is controlled by sub-section (6). The ex- 
pression ‘required number’ occurring in 
sub-section (5) has reference to number 
eleven referred to in sub-section (6). He 
argued that if the intention of the legis- 
lature was that the words ‘required 
number’ mentioned in sub-section (5) re- 
ferred to sub-section (1) of S. 5, the 
Legislature would have used the words 
to that effect in sub-section (5). In sub- 
section (1) of S. 8, the Legislature has 
clearly stated that the Deputy Commis- 
Sioner shall appoint an administrative 
committee the number of such persons 
being equal to the number of members 
determined in sub-section (1) of S. 5. Sri 
Subbanna has relied on a decision report- 
ed in Annandayva Shankarayya Salimath 
v. Dy. Commr. Dharwar, (1969) 1 Mys LJ 
71, 
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9. The above decision relied on 
by the learned counsel for respondent 1 
is of no assistance to him. The said deci- 
sion lays down that where no election 
was held as no one filed any nomination 
for any of the seats, the case is not one 
in which the power under Section 5(5) of 
the Act to appoint members to the Pan- 
chayat could be exercised. We are of 
opinion that in considering Section 5 
there is no need to interpret or rely on 
other sections of the Act, which have no 


. direct bearing on the construction of the 


said section. 


10. Section 5 of the Act provides 
for constitution of Panchayats. Sub-sec- 
tion (1) of that section provides for deter- 
mination of the number of members 
which a Panchayat shall consist of. by 
the Deputy Commissioner. The number 


to be so determined shall not be less thani- 


eleven or more than nineteen. all of them 
to be elevate (elected?). Sub-section (2) 
provides for reservation of seats in favour 
of women and scheduled castes. and in so 
far as women: are concerned, it shall not 
be less than two, It is unnecessary to 
refer to the provisos therein which relate 
to the conditions regarding the reserva- 
tion in favour of scheduled castes, Sub- 
section (3) provides for determination of 
constituencies. the extent thereof and the 
number of seats allotted to each of such 
constituencies including those reserved in 
favour of Scheduled castes and women. 


Sub-section (4) provides for the 
norms to be observed in regard to allot- 
ment of the number of seats in a consti- 


tuency. with reference to the population 
as observed in the last preceding census.. 


Sub-section (5) provides for appointment 
by the Deputy Commissioner of the re- 
quired number of members in the event 
of an election resulting in the return of 
less than the reauired number, Sub~sec- 


tion (6) provides that in cases where the. 


Deputy Commissioner has determined the 
number of elected members of a Pan- 
chayat shall exceed eleven, failure to 
elect more than eleven members shall not 
affect the constitution of the Panchayat. 
Sub-~section (7) provides for the publica- 
tion of the names of the members elected 
as well as those appointed by the Deputy 
Commissioner. 


il. Having regard to the above 
provisions of Section 5 of the Act. we are 
‘of the opinion that sub-section (6) of Sec- 
tion 5. does not control sub-section (5), in 
any manner. Sub-~-section (6) is a general 
provision as regards the minimum num- 
ber of members required for the con- 
stitution of a valid Panchayat. The 
language of the said sub-section is in the 
negative and it says that ‘failure to elect 
more than eleven members shall not 
paed the constitution of the Panchayat’. 

ATo our minds, The purpose of sub~sec- 
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tion (6) seems to be that if, for any 
reason, the election results in the return 
of eleven or more members, but falls 
short of the number determined by the 
Deputy Commissioner under sub-sec, (1), 
the Panchayat can commence functioning 
and for that limited purpose, it must be 
deemed to have been validly constituted, 


By saying this, it does not mean that 
the vacancies to make up the required 
number as determined as per sub-sec. (1) 
should remain unfilled by the Deputy 
Commissioner in exercise of his power 
under sub-section (5) of that section. It 
is also our view that sub-section (6) is 
intended for the purpose of enabling the 
Panchayat to commence functioning as 
duly constituted Panchayat. with a view 
to provide against any delay that may be 
caused in the making of the appointments 


' to the seats unfilled by elections by the 


Deputy Commissioner under sub~-sec. (5) 
of that section. It is also indicative of 
the fact that the Legislature thought that 
a minimum of eleven members. would be 
sufficient for the purpose of effective 
functioning of the Panchayat. Beyond 
this, in our opinion, it is not intended to 
serve any other purpose., 


Otherwise it would render ineffec~ 
tive any determination of the strength of 
the Panchayat by the Deputy Commis- 
sioner under sub-section (1), which is in 
tended for the purpose of providing ef- 
fective representation to the constituents 


of a Panchayat area, and which in the 


opinion of the Deputy Commissioner 
should be represented by the number 
determined by him under that sub-set- 
tion. Further we are of the opinion that 
there is force in the contention of Sri 
Keshava Iyengar that the words ‘requir- 
ed number’ occurring in sub-section (5): 
have reference to a clause antecedent to 
that sub-section. namely, sub-section (1) 
of 5. 5, and not to a subsequent clause, 
such as sub~s, (6). The words ‘required 
number’ occurring in sub-section (5) are 
words which must be taken to be refer- 
ring to the last sensible antecedents OC 
curring in the statutory provisions, 


In this connection, we refer to the 
observations of Blackburn, J. in Eastern 
Countries and London and Blackwall Rly, 
Cos. v. Marriage. (1850) 11 ER 639. (See 
Bindra on Interpretation of Statutes at 
page 95). The passage reads thus: 


“It is an ordinary rule, not so much 
of law as of gramméetical construction of 
English language. that words of relative 
sai, facie refer to the nearest antece- 

ent 


12. Tf the ‘required number’ oc- 
curring in sub-section (5) refers to sub- 
section (6) several anomalies would arise. 
For example, as in the instant case, if ten 
members were elected to the Panchayat 


1972 


and one of them was a woman. then the 
Deputy Commissioner can, only appcint 
one more person. But under sub-sec. (2) 
of S. 5, read with Rules 3 and 4 of the 
Mysore Village Panchayat Rules, the 
number of seats reserved for womer is 
two, and two more seats are also reserved 
for Scheduled Castes, If the Deputy 
Commissioner could appoint only me 
more person. the purpose of the prese- 
ribed reservation in favour of women and 
scheduled castes would be defeated, and 
it would result in the denial of the rizht 
of representation to the aforesaid classes 
for whom seats are expressly reserved. 
Further, such a view would. in effact, 
defeat the mandatory provisions of sb- 
section (2). ; j 


The Legislature could not have in- 
tended such an anomalous result. while 
enacting Section 5. On the other hand, 
if the expression ‘required number’ voe- 
curring in sub-section (5) is construed as 
referring to the number fixed by the 
Deputy Commissioner under sub-sec, (1), 
the anomalies pointed out above would 
not arise. - 


13. It is also well settled that if 
there are in an enactment, two provisions 
which could not be reconciled with each 
other. they should be so interpreted, tnat 
effect could be given to both. In this 
view. by adopting the interpretation sag- 
gested by us, it is possible to give cull 
effect to all the provisions of Section Ë. 


14, For the above reasons with 
great respect. we do not find it possible 
to agree with the opinion expressed by 
the learned Judges who decided the cases, 
(1962) 40 Mys LJ 141 and (1969) 1 Mys 
LJ 69. We are clearly of the opinion taat 
sub-section (6) of S. 5 does not control 
sub-section (5) of that section. An 
harmonious interpretation of the entire 
section requires reading of the two sub- 
sections independently of one another. 
Theretore. our answer to the question re- 
ferred is as follows:—~ 


“The expression ‘required number’ in 
sub-section (5) of S. 5 of the Act has re- 
ference to the number fixed by zhe 
Deputy Commissioner under sub-sec, (1) 
and ıt does not relate to number elewen 
occurring in sub-section (6) of that sec- 
tion”, 

© a. Reference answered 
accordingly, 


G. Veeranra y, 


(1963), 
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AIR 1972 MYSORE 171 (V 59 C 56) 
A. NARAYANA PAI, C. J. AND 
V. 5. MALIMATH, J. 


G. Veeranna, Petitioner v. Mysore 
Revenue Appellate Tribunal Bangalore 
and others. Respondents. 


Writ Petn. No. 2790 of 1971, D/~ 3-12- 
1971. 


(A) Mysore Motor Vehicles Rules 
( R. 123 — Grant of permit for 
inter-regional route — Requirement of 
prior consultation with R. T. A. of other 
region is mandatory. 


The object of Rule 123 is to ascertain 
the views of persons making representa- 
tions in response to the Notification under 
Section 57(3) of the Motor Vehicles Act 
as well as the views of the other Regional 
Transport Authority or Authorities within 
whose jurisdiction a part of the route lies. 
Prior consultation contemplated under 
sub-clause (ii) of Cl. (2) of Rule 123. is, 
therefore, not a mere idle formality. It 
Serves an important objective and dis- 
penses with the counter signature, which 
was otherwise required tp be secured 
under Section 63 of the Motor Vehicles 
Act. The requirement or prior consulta- 
tion is therefore mandatory. AIR 1963 
Mys 329. Foll. (Para 6) 


(B) Mysore Motor Vehicles Rules 
(1963), R. 123 — Consultation under 
R. 123 — What constitutes — R. T. A. 
whether can proceed to take decision 
when it does not receive any advice from 
consulted R, T. A 


In order to constitute ‘consultation’ 
under Rule 123 the following conditions 
have to be fulfilled:— (1) the consulting 
R. T. A. must supply sufficient informa- 
tion to the consulted R. T. A. to enable 
the latter to tender its advice in regard 
to the grant of the inter-regional permit. 
(2) The consulting R, T. A. must give 
sufficient opportunity to the consulted 
R. T. A. to tender its advice. What con- 
stitutes furnishing of sufficient informa- 
tion to the consulted R. T. A. depends 
upon the facts and circumstances of each 
case. It is enough to indicate that the 
information supplied must be such 
as to enable the consulted R. T. A. to 
satisfactorily tender its advice, As to 
what constitutes affording of sufficient op- 
portunity to the consulted R. T. A. to 
furnish its advice also depends upon the 
facts and circumstances of each case. 

(Paras 9. 10) 


If sufficient information to enable 
the consulted authority to tender its ad- 
vice is furnished and reasonable oppor- 
tunity to tender that advice is also given, 
consultation is complete. The consulted 
R. T. A. cannot render consultation in- 
complete or ineffective by not tendering 
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the advice sought for within a reasonable 
time. Therefore though the consulting 
R. T. A, is bound to take into considera- 
tion the advice, if any. received from the 
consulted R. T. A. it can proceed to take 
-a decision under Rule 123, if after furni- 
shing of all relevant and adequate infor- 
mation and waiting for a reasonable time 
for receipt of the advice sought for, it 
does not receive any advice from the con- 


sulted R, T. A. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1970 SC 370 = 1970-2 SCR 


666. Chandramouleshwar Prasad 
v. Patna High. Court 12 
AIR 1963 Mys 303 = 1963 Mys LJ 
(Supp) 327, V. K. Kulkarni v. State 
of Mysore 
AIR 1963 Mys 329 = 1963-2 Mys 
LJ 241. M. C. Krishna Murthy v. 
Mysore Revenue Appellate Tri- 


bunal 
1954-2 All ER 22 = 1954-2 WLR 
804, Union of MBenefices of 
Whippingham and East Cowes, 
Derham v. Church Commrs. of 
England 8 
1948-1 All ER 13 = 64 TLR 25, 
Rollo v. Minister of Town and 
Country Planning 
K. G. Maheswarappa. for Petitioner; 
a R. ee for Respondents Nos. 
wa to 4.4, 


NARAYANA PAI, C. J.:-—~ The peti- 
tioner who is operating a stage carriage 
service on the route Chitradurga and 
Bellary, has challenged in this writ peti- 
tion the order passed by the Mysore Re- 
venue Appellate Tribunal, Bangalore 
dated the 8th of October 1971. granting 
the application of Respondent No. 4 for 
extension of the route Chitradurga to 
Molakalmuru upto Bellary. 


2. Respondent No. 4 held a stage 
carriage permit for the route Chitradurga 
to Molakalmuru and back. He made an 
application to the Regional Transport 
Authority. Chitradurga (hereafter refer- 
red to as the R, T. A.) for variation of 
the condition of the permit by extending 
the route from Molakalmuru to Bellary 
via Rampura. As the route is an inter- 
regional route, the R., T. A. Chitradurga 
dealt with the application under R. 123 
of the Mysore Motor Vehicles Rules, 1963. 
By its resolution dated the 23rd June, 
1964. the R. T. A. partly allowed the, ap- 
plication of respondent No. 4 and granted 
extension from Molakalmuru upto Ram- 
pura only. The decision of the R. T, A., 
Chitradurga was affirmed in appeal by 
the Mysore State Transport Appellate 
Tribunal, Bangalore. The further appeal 
filed by the 4th respondent to the Mysore 
Revenue Appellate Tribunal, Bangalore 
was allowed and extension was granted 
upto Bellary. That decision was challeng- 
ed by the petitioner in this court in Writ 


G. Veeranna v. Mysore R, A, T. (N. Pai C. J.) 


A.I. R, 


Petition No. 2129 of 1963. This court sef 
aside the order and remanded the case to 
the Mysore Revenue Appellate Tribunal, 
Bangalore with a direction to determine 
afresh the question of need. 


3. As per the directions of this 
court, the Tribunal examined the matter 
afresh and allowed the appeal of the 4th 
respondent and granted the extension 
prayed for upto Bellary. The petitioner 
has challenged the order of the Tribunal 
on several grounds, 


4. The first submission of Shri 
K. G. Maheswarappa, learned counsel for 
the petitioner, is that there is non-com- 
pliance with the mandatory provisions of 
Rule 123 of the Mysore Motor Vehicles 
Rules. 1963. on the ground that the grant 
has been made without consulting the 
R. T. A, of Bellary. We have. therefore, 
to examine if prior. consultation under 
Rule 123 is mandatory. 


5. Section 48 of the Motor Vehi- 
cles Act empowers the Regional Trans- 
port Authority to grant a stage carriage 
permit. There is nothing in that provi- 
sion which precludes the Regional Trans- 
port Authority of one region from grant- 
ing a permit in respect of a route which 
lies not only within its jurisdiction but 
also within the jurisdiction. of the Regio- 
nal Transport Authority of another region 
in the State. But, Section 63(1) of the 
Act provides that an inter-regional per- 
mit granted by one Regional Transport 
Authority will not be effective in another 
region unless the R. T. A. having juris- 
diction over the other region grants coun- 
ter-signature to the permit. Section 63(1) 
of the Act, however, makes it clear that 
the State Government may make rules 
providing that the permit granted by the 
R of one region shall be valid in 
any other region without the permit hav- 
ing been countersigned by the R. T. A. 
of that other region, It is in exercise of 
the said power conferred by Section 63(1) 
of the Act that the State Government has 
framed Rule 123 of the Mysore Motor 
Vehicles Rules. 1963, which reads as 
follows:—— 


"123. Grant of permit without couns 
ter-signature.— 


(1) The Regional Transport. Autho- 
rity of any Region may, subject to the 
provisions of Sec. 45. of- the Act, issue 
a permit to be valid in any other region 
or regions without the State without the 
counter~signature of the other Regional 
Transport Authority or the other Regio- 
nal Transport Authorities concerned and 
shall as soon as possible. send copies of 
such permits to the other Regional Trans- 
port Authority or Regional Transport 
Authorities concerned, 


(2) The Regional Transport Authority 
granting permit under sub-rule (1), shall, 
before issuing a permit:— 
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(i) Notify under Section 57(3) of th= 
M. V. Act. 1939, the whole of the route or 
area which lies within the State and in 
respect of which an application for a per- 
mit has been received, by publishing tha 
same in the official Gazette and by caus- 
ing publication of the copies of such not 
fication on the Notice Boards of the other 
Regional Transport Authorities concerned 
and shall hear the applicant and any 
other person making representations; 


(ii) Consult the Regional Transport 
Authority or the Regional Transport 
Authorities concerned; 


Provided that it shall not be neces 
sary to follow the procedure laid down in 
clauses (i) and (ii) above in respect of ap- 
plications for a permit made under Sec- 
tion 68-F of the Act”. 


6. It is clear from Rule 123 thet 
the R. T. A. of any region in the State 
is. subject to the provisions of Section 45, 
entitled to issue a permit to be valid in 
any other region or regions within the 
State without the counter-signature of the 
other R. T. A. or R. T. As. concerned. 
Clause 2 of the Rule prescribes the prc- 
cedure to be followed before such a grart 
is made. Sub-clause (i) of Cl. (2) re- 
quires the R, T. A. to notify under Sec- 
tion 57(3) of the Act, the whole of the 
route or area which lies within the State 
and in respect of which an application 
for permit has been made by publishing 
the same in the official gazette and by 
publishing the copies of such notification 
on the notice Boards of the other Regic- 
nal Transport Authorities concerned 
to hear the applicant and other persors 
making representations, This clause er- 
ables persons within the jurisdiction of 
the other Transport Authorities also to 
make representations against the propos- 
ed grant. Sub-clause (ii) of Cl. (2) af 
Rule 123 further requires that the Regic- 
nal Authority should consult the other 
Regional Transport Authority or Authe- 
rities concerned. The procedure indica=- 
ed in clause (2) of Rule 123 is a suk- 
stitute procedure for the one which 5s 
ordinarily required to be followed in tre 
matter of grant of counter-signature Ly 
the other authorities. The object af 
Rule 123 is to ascertain the views of per- 
sons making representations in response 
to the Notification under Section 57 (3) 2S 
well as the views of the other Regional 
Transport Authority or Authorities witk- 
in whose jurisdiction a part of the rowe 
lies, Prior consultation contemplated 
under sub-clause (ii) of Cl. (2) of R. 123 
is. therefore, not a mere idle formalit7. 
As the Regional Transport Authority 
within whose jurisdiction a part of tke 
route lies is expected to have relevant 
information about the route, its advice in 
regard to the need and other relevant 
matters will be of great value. As prier 
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consultation contemplated thus serves an 
important objective and dispenses with 
the counter-signature, which was other- 
wise required to be secured under Sec- 
tion 63. we have no hesitation in holding 
that the said requirement of prior con- 
sultation is mandatory. The same view 
has been expressed by this court in M, C. 
Krishna Murthy v. Mysore Revenue Ap- 
pellate Tribunal, 1963-2 Mys LJ 241 = 
(AIR 1963 Mys 329), dealing with similar 
rules of the year 1958 which have since 
been repealed. 


T. It was urged by Shri Mahe- 
swarappa that the mandatory require- 
ment of Rule 123 has not been fulfilled in 
this case, on the ground that the Regional 
Transport Authority, Bellary has not been 
consulted. The Mysore Revenue Appel- 
late Tribunal has presumed that the 
R. T. A. Bellary has no objection to grant 
the extension prayed for, because the 
said R. T. A. did not convey its views 
in spite of repeated requests made by the 
R. T. A. of Chitradurga over a consider- 
able length of time, It was urged that 
as the R. T. A. Bellary did not convey its 
views, consultation which is a mandatory 
requirement under Rule 123 became im- 
possible. 


8. It is, therefore. necessary to 
examine as to what constitutes ‘consulta- 
tion’ under Rule 123. No specific manner 
or method of consultation has been pre- 
scribed under the Rules. The word ‘con- 
sult? has not been defined either under 
the Rules or under the Act. According 
to its ordinary meaning given in the 
Oxford English Dictionary the word 
‘consult’ means:— take counsel; seek in- 
formation or advice from; take into con- 
sideration etc. The Privy Council, when 
considering the word ‘consultation’ oc- 
curring in Pastoral Re-organisation Mea- 
sure, 1949 quoted with approval in Re: 
Union of the Benefices of Whippingham 
and East Cowes. Derham v. Church 
Commrs. of England, (1954) 2 All ER 
22, the observations of Bucknill, L. J. in 
Rollo v. Minister of Town and Country 
Planning, (1948) 1 All ER 13 at p. 17, 
which reads as follows: 


eutectic. Consultation (in the New 
Towns Act. 1946. Section 1 (1)) ............ 
means that, on the one side, the Minister 
must supply sufficient information to the 
local authority to enable them to tender 
advice. and. on the other hand, a suffi- 
cient opportunity must be given to the 
local authority to tender that advice.” 


This decision has been followed by this 
court in V. K. Kulkarni v. State of 
Mysore. 1963 Mys. LJ (Suppl.) 327 = 
(AIR 1963 Mys. 303) while construing 
the word ‘consultation’ occurring in Arti- 
cle 234 of the Constitution. Having re- 
gard to the context in which the word 
‘consult’ occurs in Rule 123. it has to be 
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given the same meaning as given to the 
word ‘consultation’ by Bucknill, L. J. in 


the aforesaid decision. 


9. In order to constitute ‘consulta- 
tion’ under Rule 123; the following con- 
ditions have to be fulfilled:— 


(1) The consulting R. T. A. must 
supply sufficient information to the con- 
sulted R. T, A. to enable the latter to 
tender its advice in regard to the grant 
of the inter-regional permit. 


(2) The consulting R. T. A.’ must 
give sufficeint opportunity to the consult- 
ed R. T. A. to tender its advice. 


10. What constitutes furnishing 
of sufficient information to the consulted 
R. T A. depends upon the facts and 
circumstances of each case. It is enough 
to indicate that the information supplied 
must be such as to enable the consulted 
R. T. A. to satisfactorily tender its advice. 
As to what constitutes affording of suffi- 
cient opportunity to the consulted R. T. 
A. to furnish its advice also depends upon 
the facts and circumstances of each case. 


11. It is not the case of ‘Shri 
Maheswarappa that sufficient informa- 


tion was not furnished to the R. T. A. 


Bellary to enable it to tender its advice. 
The submission of Shri  -Maheswarappa 
however is that the R. T. A. Bellary did 
not, in fact. tender its advice to the R. 
T, A. Chitradurga and that there was 
therefore no consultation, In other 
words. he submits that as: long as the 
R. T. A. Bellary does not tender its ad- 
vice. consultation is not complete and that 
therefore the R. T. A. Chitradurga can- 
not make any grant under Rule 123. 


12. In support of his submission, l 


Shri Maheswarappa relied upon a deci~ 
sion of the Supreme Court in Chandra- 
mouleshwar Prasad v, The Patna High 
Court. AIR 1970 SC 370. In particular, 
reliance was placed on the following ob- 
servaticn in paragraph 7 of the` said 
judgment occurring at page, 375:— 


“Consultation or deliberation is not 
complete or effective before the parties 
thereto make their respective points of 
view known to the other or others and 
discuss and examine the relative merits 
of their views. If one party makes a 
proposal to the other who has a counter- 
proposal in his mind which is not com- 
municated to the proposer the direction 
to give effect to the counter proposal 
without any thing more, cannot be said 
to have been issued after consultation.” 
The Supreme Court dealt with a case of 
appointment of a District Judge which, 
as required by Article 233 of the Con- 
stitution. can be made by the. Governor 


R. T. A. (N. Pai C. J.) 
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of the State only in consultation with 
the High Court. The Supreme Court 
pointed out in that case that if the High 
Court recommends ‘A’ while the Gover- 
nor is of the opinion that B’s claim is 
superior to A’s, it is incumbent on the 
Governor to consult the High Court in 
regard to its proposal to appoint B and 
not A. If the Governor appointed B 
without getting ‘the views of the High 
Court about B’s claim vis-a-vis A’s to 
promotion. B’s appointment cannot be 
said to be in compliance with Article 233 
of the Constitution. It is in that context 
that the Supreme Court observed that 
consultation or deliberation is not com- 
plete or effective before the parties there« 
to make their respective points of view 
known to the other or others and discuss 
and examine the relative merits of their 
views. We do not find it possible to 
infer from the aforesaid observations of 
the Supreme Court that there is no con- 
sultation if the authority consulted 
chooses not to tender its advice. even 
after all necessary materials are furnish- 
ed to it and _ sufficient opportunity is 
afforded to tender its advice. If sufficient 
information to enable the consulted 
authority to tender its advice is furnished 
and reasonable opportunity to tender that 


advice is also given, consultation is} 
complete, The consulted R.T. A. cannot 
render consultation incomplete or in- 


effective by not: tendering the advice 
sought for within a reasonable time. 
Though the consulting R. T. A. is 
bound to take into consideration the ad- 
vice, if any. received from the consulted 

T. A.. it can proceed to take a deci- 
sion under Rule 123, if after furnishing 
of ali relevant and adequate information 
and. waiting for a reasonable time for 
receipt of the advice. sought for, it does 
nof receive any advice. 


13. We shall now examine if 
there was the reauisite prior consulta- 
tion -in the present case. It is not the 
case of the petitioner that the R. T. A. 
Bellary was not furnished with adquate 
information to enable it to tender its 
advice. It is- clear from the - order of 
the Revenue Appellate Tribunal that the 
R. T. A. of Chitradurga requested the 
R. T. A. Bellary to tender its advice by 
its letters dated 29-3-1963, 11-3-1963. 138- 
12-1963 and 16-4-1964. The R. T. A. of 
Chitradurga ultimately passed the resolu- 
tion on the 23rd June, 1964 after waiting 
for more than a year for advice from 
the R. T. A. Bellary. Having regard to 
the fact that the R. T. As. ordinarily 
meet once a month and that the applica- 
tions for stage carriage permits are nor~ 
mally expected to be disposed of- within 
a period of about three months, it can 
be regarded as affording reasonable op- 
portunity to the consulted R. T. A. if 
the consulting R. T, A. waits for a period 


é 
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of at least three months for advice, after 
furnishing all relevant information anc 
seeking advice. As in this case. the R 
T. A, Chitradurga waited for nearly 15 
nonths for advice and as advice was noi 
‘endered in spite of reminders, the R. T. 
\. of Chitradurga was competent tc 
mroceed to take a` decision on the basis 
hat there was the requisite’ prior con- 
sultation contemplated under Rule 123 
ås there was prior consultation by the 
2%. T. A. of Chitradurga, the Tribunal af 
in appellate authority: was justified ir 
naking the grant on the basis that there 
was the requisite prior consultation under 
Rule 123(2) (ii). It is. therefore, not pos-: 
sible to accede to the contention of Shri 
Vaheswarappa that the grant of permii. 
made by the Tribunal in respect of the 
nter~regional route in question is invalic. 
‘or want of prior consultation under 
tule 123. 


14. It was next urged by Shr 
Viaheswarappa that the Mysore Revenue 
Appellate Tribunal was not competent tc: 
ntertain and consider fresh material ir 
‘egard to need. As the Tribunal admit- 
ed fresh material for examining the 
Juestion of need in the order of remanc 
nade by this court on an earlier occasion. 
t cannot be said that the procedure 
‘olowed by the Tribunal is In any way 
2rroneous, 


15. It was lastly urged by Shr 
Vaheswarappa that the finding of the Tri- 
unal on the question of need is based or 
rrelevant material not on record. He 
nvited our attention to an observatior 
nade by the Tribunal in paragraph 6 oz 
ts order to the effect that another opera- 
or has recently been granted permit for 
he route Chitradurga to Bellary. It was 
ubmitted that no material as such was 
laced before the Tribunal in this bebal 
ind that therefore the Tribunal was not 
ustified in taking that fact into con< 
ideration when dealing with the ques~ 
ion of need. It is clear from the dis- 
‘ussion in the order of the Tribunal tha; 
t has independently come to the con- 
Jusion that the need is established, It is 
mly after coming to that conclusion tha 
t has incidentally noticed the submis- 
ion made on behalf of the 4th respond- 
mt that another operator has recently 
een granted a permit for the route 
vhitradurga to Bellary. The finding ir: 
egard to need being a finding of fact is 
wot liable for interference in this wri: 
letition, 


16. For the reasons stated above. 
his writ petition fails and the same is 
lismissed, 


Petition dismissed. 
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AIR 1972. MYSORE 175 (V 59 C 57) 
A. NARAYANA PAI, C. J. AND 
V. S. MALIMATH, J. | 


Krishna Jetty, Petitioner v, The State 
of Mysore and others. Respondents. 


oo Petn. No. 383 of 1971, D/- 8-11- 


Mysore High Court Rules, Chap. XIM, 
R. 5-A — Service on Government servant 
—- Appropriate process fee and postage 
chargeable. 


‘The process fee of Rs. 1-50 or 
Rs. 2/-, as the case may be, paid for ser- 
vice covers the expenses of postage in- 
curred when the notice is sent to a Gov- 
ernment Servant by registered post. 
Where, however, the service is sought to 
be effected through the head of the de- 
partment, the appellant or the petitioner., 
as the case may be, who seeks such ser- 
vice to be made is to pay appropriate 
amount of process fee together with 
addressed covers and acknowledgements 
irrespective of whether the service is 
personal or by registered post. 
(Paras 4, 5, 6) 


K. S. Sarya Murthy. for Petitioner. 


NARAYANA PAI, C. J.: This matter 
is posted for orders as to the correct 
calculation of process fee and postal 
charges to be paid in cases where service 
is sought to be effected on a government 
R through the head of his depart- 
ment. 


rA Ordinarily service has to be 
made directly on the Government servant 
impleaded as the respondent either 
through personal service like summons 
in a suit or through pre-paid registerted 
post. 


2 Where large number of Govern= 
ment servants are impleaded as respond- 
ents and difficulty is felt by the peti- 
tioner in tracing their correct address 
(because government servants are liable 
for transfer), provision is made under 
Rule 5-A of Chapter XIII of the Mysore 
High Court Rules for effecting service on 
government servants through the head of 
the department. The said rule reads:— 


“5-A, When the service is to be ef- 
fected on a government servant. the court 
may, on an application made for the pur- 
pose, direct that the notice shall be sent 
to such government servant through 
the Head of the Department con- 
cerned (to whom such notice may be 
forwarded by registered post) for service. 
The party seeking such service shall 
furnish, along with his apvlication. postal 
covers containing the correct name and 
designation of the Government servant 
and of the head of the department con- 
cerned on whom service is to be effected, 
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and also the postage stamp sufficient to 
cover registration charges”, 


If there is no interposition of the 
head of the department and service is 
sought fo be effected through registered 
post, what ae payable is process fee as 
prescribed der the Rules made by this 
court under the Court-fees Act which in 
the case of an ordinary notice is Rs. 1-50 
and in the case of emergent service is 
Rs. 2/-. Provision is also made in Rule 5 
of Chapter VI of the High Court Rules 
that where service is sought to be effect- 
ed by registered post, the party in addi- 
tion to paying the process fee should also 
produce as many envelopes and postal 
acknowledgement forms as there are res- 
pondents to be served and that the names 
and addresses of the respondents to be 
served should be written on the enve- 
lopes and acknowledgment forms.. 


4. The result of these rules is thaf 
the process fee of Rs. 1-50- or Rs. 2/- as 
the case.may be, paid for service covers 
the expenses of postage incurred when 
the notice is sent by registered post, 


5. Where, however, the service is 
sought to be effected through the head of 
the department, the head of the depart- 
ment not being a party to the proceed- 
ings, there is no question of collecting 
process fee or trying to serve on him 

with the notice of the proceeding. His 
- fassistance is sought as is done under the 
Code of Civil Procedure for service of 
notice, If the government servant sought 
to be served is in the same office as the 
head of the department he is expected to 
himself cause service and return the 
duplicate to the court endorsing the com- 
pletion of the service. If the government 
servant sought to be served is not work- 
ing in the same office but elsewhere, it 
is his duty to find out where the Gov- 
ernment servant sought to be served is 
serving at the time and send the notice 
by registered post to him. 


G. Whether the service by the 
head of the department on the govern- 
ment servant is personal or by registered 
post, the appellant or the petitioner, as 
the case may be, who seeks such service 
to be made is to pay appropriate amount 
of process fee together with addressed 
covers and acknowledgements. 


7. The postal charges which R. 5-A 
requires the payment of are the charges 
incurred in sending the notice or notices, 
as the case may be to the head of the 
department and will depend upon the 
weight of the bundle sought to be sent. 


Order accordingly, 
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B. VENKATASWAMI, JJ. 


Ramappa and others. Petitioners v. 
Yellappa Gundappa and others, Respond- 
ents, 

vere Petm: No. 4304 of 1968. D/- 2-11- 


‘Mysore: Tand Reforms Act (10 of 
1962), S, 14 — Resumption of land from 
tenant — Whether landlord bona fide re- 
quires land for cultivating personally — 
Fact that landlord is aged enough and has 
No major sons is irrelevant — (X-Ref:— 
Section 2 (11) ). 

A landlord’s right of resumption of 
land from tenant under Section 14 is sub- 
ject to certain restrictions contained in 
Section 16. Once those restrictions are 
satisfied it has to be presumed that the 
landlord bona fide requires land for culti- 
vation personally. Then it is for the ten- 
ant to show that the requirement by the 
landlord of the Jand is not bona fide. If 
the tenant fails to prove the want of bona 
fides. then the application cannot be re- 
jected on the ground that the landlord 
does not bona fide require land for culti- 
vating personally. (Para 6) 


The fact that a landlord is past 60 
years and has no major sons is irrelevant 
for deciding the question of bona fide re- 
quirement as in view of Section 2(11) 
there is no bar to a landlord cultivating 
his land by hired labour or by servants 
on wages payable in cash or kind. 


Further, the fact that the landlord 
had not applied for possession under »>ro- 
visions of the Bombay Tenancy and Agri- 
cultural Lands Act is also wholly irrele- 
vant because if that was a relevant con-. 
sideration, the Act would not have pro- 
vided for any resumption of land from 
tenants in the Bombay area of the State. 
a (Para 5) 


V. H. Ron, for Petitioners; N. Bala- 
chandran for B. V. Krishnaswamy Rao, 
for Respondent No. 1. 


GOVINDA BHAT, J.:— This Writ 
Petition preferred by a landlord arises 
out of his application for resumption of 
land. made under Section 14(1) of the 
Mysore Land Reforms Act. 1961. herein- 
after called "the Act”. The petitioner 
hereinafter called ‘the landlord’ is the 
owner of an agricultural land bearing 
survey No. 52 measuring 29 acres and 10 
guntas of Lingadhal village of Bijapur 
Distrıct. He filed the application for re- 
sumption from the Ist respondent herein- 
after called ‘the tenant’ who resisted the 
application on the ground, inter alia. that 
the landlord does not bona fide require 
the land for cultivating personally be. 
cause he carries on money lending and 
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provision business and that the purpose 
of resumption is to sell the resumed 1 

at a higher price. The land Tribunad, 
Badami. accepted the contention of the 
tenant that the landlord carries œn 
money-lending and provision business and 
rejected the application for resumpticn 
on the ground that the landlord does nat 
bona fide require the land for cultivam 
ing personally. 


2. On the appeal preferred by the 
landlord, the Appellate Authority. Bija- 
pur (District Judge), reversed the findirg 
of the Land Tribunal that the landlord 
carries on business: but it dismissed the 
appeal taking the view that the landlord 
does not bona fide require the land fer 
cultivating personally as he is past “0 
years of age and his children are minors 
and further, he had not made any attem ot 
at resumption for the past about 30 years 
when he could have done so under the 
Bombay Tenancy and Agricultural Lands 
Act, 1948. Aggrieved by the said ded- 
sion of the Appellate Authority, the lani-~ 


lord has preferred the above writ peti- 


tion, 

3. During the pendency of tne 
writ petition. the landlord died and Lis 
egal representatives have come on re- 
cord. The question is, whether the order 
of the Appellate Authority suffers from 
any error of law apparent on the record. 


4, In the objections filed befcre 
the Land Tribunal, two circumstances 
were urged by the tenant in support of 
his contention that the landlord does rot 
bong fide require the land viz.. (1) that 
the landlord carries on money lending 
business and business in provisions and 
(2) that the motive of the resumption 
sought is to sell the land at a higker 
price. Although the Land Tribunal éec- 
cepted the contention of the tenant that 
the landlord carries on the business of 
money lending etc., that finding was Tre- 
versed by the Appellate Authority. There- 
after the Appellate Authority relied on 
certain circumstances not urged in fhe 
pleadings. Not only that. those circum- 
Stances are wholly irrelevant for the pur- 
pose of determining the question whether 
the application of the landlord for ze- 
sumption had to be allowed or not. The 
fact that the landlord is past 60 years end 
has no major sons is irrelevant for decd- 
ing the question at issue, 


5 The expression ‘to cultivate 
personally’ has been defined in S, 2 (li) 

us:— 

“2 (11). ‘to cultivate personaly’ 
means to cultivate land on one’s own ac- 
count— 

(i) by one’s labour. or 

(ii) by the labour of any member of 
one’s family, or 

(ili) by hired labour or by servants 
on wages payable in cash or kind. but 


1972 Mys/12 VI G—35 


Ramappa v, Yellappa (Govinda Bhat J.} 


[Prs. 1-6] Mys.. 177 


not in crop share, under the personal 
supervision of oneself or by member of 
one’s family. 

Explanation: Any of the persons men- 
tioned in proviso (b) to sub-section (1) 
of S. 5 shall be deemed to cultivate the 
land personally if such land is cultivated 
by servants or by hired labour, 


(explanations u and Til 
omitted as unnecessary) ..........0- 

There is no bar to a landlord estas 
his land by hired labour or by servants 
on wages payable in cash or kind. Culti- 
vation by employment of hired labour is 
also ‘personal cultivation’ as defined under 
the Act. The fact that the landlord had 
not applied for possession under the pro- 
visions of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948 is also wholly 
irrelevant. If that was a relevant con- 
sideration, the Act would not have pro- 
vided for any resumption of land from 
tenants in the Bombay area of the State. 


6. The object of the Act is to put 
an end to the relationship of landlord 
and tenant in the entire State. Leases 
are ordinarily prohibited except in cases 
specified in Section 5. Applications for 
resumption have to be made within the 
time specified in sub-section (2) of S. 14. 
All the non-resumable lands determined 
by the Tribunals vest in the State Gov- 
ernment with effect from the date noti- 
fied under Section 44. Thereafter, the 
tenants are registered as occupants of 
land under Section 45. In short. where 
the landlord does not make an applica- 
tion under Section 14 or fails to obtain 
an order for resumption, he altogether 
loses his right in the non-resumable land 
and his right vests in the State Govern~ 
ment under S. 44. For the extinguish- 
ment of their rights in the lands. the 
landlords have to be paid compensation in 
the manner provided under Ss. 47 and 51, 
If the amount payable exceeds Rupees 
2,000/- the amount upto Rs. 2,000/- alone 
is payable jn cash and the rest in bonds. 
Where the income of the land constitutes 
the main source of income for the main- 
tenance of the landlord, the extinguish- 
ment of his rights is bound to cause great 
hardship. In order to mitigate such hard~ 
ship the Act has provided for resumption 
under Section 14. That right is however 
subject to severe restrictions contained 
in Sections 14 and 16. One of the con- 
ditions restricting resumption is that the 
income by cultivation of the land of 
which the landlord is entitled to resumpb- 
tion shall be the principal source of in~ 
come for his maintenance. If after re- 
sumption the landlord fails to cultivate 
personally. he is liable to surrender the 
land to the State Government under Sec- 
tion 20 of the Act. He cannot also trans- 
fer the land resumed within six years 
from such resumption by virtue of Sec- 
tion 19 of the Act. If the restrictions 

j ; 


Vseaseenvvaantva 


178 Mys.  [Pr. 1] 


laid down under Section 16 are satisfied 
by the landlord, it is difficult to envisage 
a case where the application can be re- 
jected on the ground that he does not 
bona fide require the land for cultivating 
personally. If the landlord satisfies all 
the . conditions requisite to allow re- 
sumption, it has to be presumed that he 
bona fide requires land for cultivating 


` personally. Then it is for the tenant to 


show that the requirement by the land- 
lord of the land is not bona fide. If the 
tenant fails to prove the want of bona 
fides, then the application cannot be re- 
‘jected on the ground that the landlord 
does not bona fide require land for culti- 
vating personally. Since.the decision of 
the Appellate Authority holding that the 
landlord does not require the land bona 
fide for personal cultivation rests wholly 
on an erroneous views of the law, that 
decision is liable to be set aside. Accord- 
ingly, we allow this writ petition, reverse 
the order of the Appellate Authority and 
direct the Munsiff’s Court. Badami to 
dispose of the landlord’s application in 
the light of this order. p 


7. In the circumstances, ‘parties 
are directed to bear their own costs. . 
Petition allowed, 
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E. S. VENKATARAMIAH, J. 


Narayana Jois, Appellant v. Smt 
Alamelamma and another, Respondents. 


Second Appeal No. 94 of 1969, D/- 
28-10-1971 against judgment and decree of 
Pri. Civil J.. Mysore. D/- 24-8-1968. 


(A) T. P. Act, S. 61 — Two mort- 
gages in respect of same property in 
favour of same mortgagee — Right to 
redeem separately whether available. 


In order to deprive the mortgagor the 
benefit of S. 61. it is necessary to-find out 
whether the recitals lead to one and the 


only conclusion, namely. that the mort- . 


gagor is thereby debarred from exercis- 
ing his right of redemption of the first 
mortgage without redeeming the second. 
If the language of the recital is either 
not clear or equivocal, the construction 
that should be placed on that should be 


one which would enure to the mortgagor 


for whose benefit S. 61 was enacted, 
(Para 6) 

Where the parties agreed under the 
second mortgage that within a specified 
period the second mortgage would be re- 
deemed and in the event of the mort- 
gagor not doing so, she would pay the 
amount due under the second mortgage 
before she redeemed the first mortgage, 
the agreement cannot be construed as 
one amounting to saying that the mort- 
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gagor agreed not to redeem the first morts. 
gage until the second mortgage was re~ 
deemed. The recital only extended the 
time for payment of-mortgage money due 
under the’ second. mortgage without cur- 
tailing the right of the mortgagor to 
redeem the first mortgage without re- 
deeming the second. (Para 6) 

(B) T. P. Act, S. 77 — Liability to 
render accounts — Plea against, whether 
available on the basis of S. 77. 


Where- the mortgagee had dad 
only a sum -of Rs. 283/- out- of the sum 
of Rs, 3000/- which he had undertaken 
to pay. he could not plead that. in view 
of the recitals in the deed that the rent 
of the property should be adjusted 
against the interest payable on the mort- 
gage amount, he was not liable to render 
account. In such circumstances, Sec: 77- 
would not be attracted at all. 

(Para 8). 


Cases Referred: | Chronological Paras 
AIR 1956 Mad 691, Pyari Bibi v. 

Andj Ranga Chariar 
(1911) ILR 33 All 393 = 8 All LJ 

158. Ganga.Rai v. Kirtarath Rai 4 


K. S. Venkatasubbaiah, for Appellant; 
M. A Gopalaswamy Iyengar and K. S, 
Srinivasa Iyer, for Respondents. ; 


JUDGMENT:— The defendant in 
original Suit No. 637 of 1964 on the file 
of the First Munsiff. Mysore, is the ap- 
pellant in this second appeal.’ The plain« 
tiffs who are two in .number instituted 
the above suit original in the court of the 
Subordinate Judge. Mysore in 1963. The 
sult was thereafter transferred to the file 
of the First Munsiff. Mysore. by virtue of 


the provisions of the Mysore Civil Courts 


Act, 1964. The first plaintiff executed a 
usufructuary mortgage.deed in favour of 
the defendant on 25-9-1951 for a sum of 
Rs. 3,000/- offering the plaint schedule 
house as security therefor. Later on he 
sold the house in favour of plaintiff 2, 
Both the plaintiffs instituted the above 
suit for redemption of the above mort- 
gage. It is not disputed, that under the 
mortgage deed only.a sum. of Rs. 283/- 
was paid in cash to plaintiff 1. The 
balance of the amount was allowed to be 
retained by the mortgagee for the pur- 
pose of discharging certain earlier debts 
which plaintiff 1 had incurred from one 
Nagarathnamma and one. Y. P., Krishna 
Jois. The plaintiffs instituted the suit 
for redemption since the defendant did . 
not allow redemption by private negotia« 
tions. The defendant in his written state- 
ment contended that the suit was pre- 
mature and not maintainable since plain« 
tiff 1 who had executed a further mort- 
gage in respect of the very same property 
in favour of the defendant for a sum of - 
Rs, 1,000/- on 6-9-1953 could not redeem 

the suit mortgage alone without redeem-« 
ing the second mortgage also. In supe 
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port of the above plea. the defendant 
relied on the recital in the second mort- 
gage deed dated 6-9-1953 to which r2- 
ference will be made later on at the a>- 
propriate stage. While admitting that he 
had not discharged the debt due to 
Nagarathnamma, the defendant pleaded 
that he had paid a sum of Rs. 1.000/- to 
Y. P. Krishna Jois. and. therefore, he 
was entitled to recover under the svit 
mortgage a sum of Rs. 1283/-. The trial 
court framed several issues in the suit. 
After hearing the varties it dismissed tre 
suit holding the suit as being premature. 
The plaintiffs preferred an appeal agairst 
the Judgment and Decree of the learn=d 
Munsiff in Regular Appeal No. 202 of 
1967 on the file of the Civil Judse, 
Mysore. That appeal was allowed and 
the suit for redemption was decreed, The 
lower appellate court held that only a 
sum of Rs, 283/- was due under the mort- 
gage. It directed that the defendent 
should also render accounts with regerd 
to the profits he might have derived from 
the suit house. 


2. Aggrieved by the Judgment and 
Decree of the lower appellate court the 
defendant has preferred this second zp- 
peal. In this second appeal three qu2s- 
tions arise for consideration: (i) Whether 
the suit for redemption of the mortgege 
which was executed on 25-9-1951 v'as 
maintainable without the plaintiffs ze- 
deeming the second mortgage which was 
executed on 6-9-1953: (iD Whether he 
defendant had discharged the debt cue 
to Y. P. Krishna Jois and whether he is 
entitled to recover the sum paid to Y., P. 
Krishna Jois from the plaintiffs; end 
(iii) Whether the defendant is liable to 
render accounts with regard to the pro- 
fits and rents realised from the suit pro- 
perty. ` 


3. Sri K S. Venkatasubhaiah, ‘ihe 
learned counsel for the appellant. ursed 
that in view of the recital in the second 
mortgage deed dated 6-9-1953. 
open to the defendant to. insist upon the 
consolidation of the two mortgages, dated 
25-9-1951 and 6-9-1953, and to require 
the plaintiffs to redeem both the mert- 
gages simultaneously. He pleaded that 
in view of the said -recital the suit filed 
by the plaintiff for the redemption of the 
suit mortgage alone was liable to be dis- 
missed. In support of his argument he 
placed reliance on the provisions of Sec- 
tion 61 of the Transfer of Property Act 
(hereinafter referred to as the Act), Sec- 
tion 61 of the Act reads as follows:— 


“61. A mortgagor who has exectted 
two or more mortgages in favour of the 
same mortgagee shall. in the absence of 
a contract to the contrary. when the prin- 
cipal money of any two or more of the 
mortgages has become due. be entitlec to 
redeem any one such mortgage sepera~ 
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tely. or any two or more of such mort- 
gages together”. 

The above section was enacted by the 
amending Act 20 of 1929 which substitut- 
ed the earlier section which read as 
folows:— 


“A mortgagor seeking to redeem any 
one mortgage shall. in the absence of a 
contract to the contrary, be entitled to do 
So without paying any money due under 
any separate mortgage made by him. or 
by any person through whom he claims, 
on property other than that comprised 
in the mortgage which he seeks to 
redeem”. 


Before the Act was enacted in India, 
under English law which was being 
followed by some courts in India the 
position was that a mortgagee could in- 
sist that all the mortgages executed by 
the mortgagor in his favour under which 
monies had become due should be re- 
deemed simultaneously by the mortgagor. 
In such a case redemption of only one 
such mortgage was not permissible. The 
principle of eauity which governed the 
said view was that “a person who seeks 
eġuity must do equity”. But by enacting 
Section 61 of the Act as it originally 
stood, the said view of English Law was 
amended by taking away the right of the 
mortgagee to insist upon the redemption 
of all the mortgages executed by the 
mortgagor in his favour simultaneously 
when the properties mortgaged were dif- 
ferent under the various mortgages. There 
was however some difference of opinion 
amongst High Courts even after the 
coming into force of the Act on the ques- 
tion whether when the mortgages ex- 
ecuted by the mortgagor in favour of the 
mortgagee were in respect of the same 
property. the mortgagee could insist upon 
simultaneous redemption of all the 
mortgages or not. In order to set at rest 
the doubts expressed with regard to the 
above legal position in some of the deci- 
sions of the High Courts in India. Sec- 
tion 61 of the Act was amended by 
amending Act 20 of 1929 substituting the 
present section for the old section. A 
reading of the present section would 
show that unless there is a contract to 
the contrary. the mortgagor would be en- 


. titled to redeem any one of the mort- 


gages even when he has executed two or 
more mortgages in respect of the same 
property in favour of the same mort- 
gagee. It should be remembered that 
under the provisions of Section 60 of the 
Act. any kind of restriction which is im- 
posed by agreement of parties which 
would be in the nature of a clog on the 
equity of redemption: would be void. 
Under Section 60 of the Act, the mort- 
gagor has been given a statutory right to 
redemption and any agreement to the 
contrary would be void. But Section 61 


‘of the Act modifies to some extent the 
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rule contained in Section 60 of the Act. 
It lays down that if there is no agreement 
to the contrary even when two or more 
mortgages are executed by the mort- 
gagor in favour of the mortgagee, the 
mortgagor- would be entitled to redeem 
any one of them but if there is a contract 
to the contrary. such a right would not 
be available to the mortgagor. In the 
latter case the mortgagee can insist upon 
simultaneous redemption of mort- 
gages which have become due. 


3-A. In order to appreciate the con- 
tention of Sri Venkatasubbaiah. it would 
be necessary at this stage to refer to the 
relevant recital in the second mortgage 
deed dated 6-9-1953. The said document 
is in Kannada. The said recital when 


translated into English reads as follows: . 


“I shall repay the mortgage amount 
within a period of three years. In the 
event of my default in doing so. I shall 
pay the principal and interest due under 
this mortgage before I pay you the 
amount due under the above usufructuary 
mortgage”, 


To put it in other words what the 
parties to the deed agreed under the se- 
cond mortgage was that within a period 


of three years í. e.. 6-9-1956 the second | 


mortgage would be redeemed. In the 
event of the mortgagor not doing so, she 
‘would pay the amount due under the 
second mortgage before she redeemed the 
first mortgage. The question for con- 
sideration is whether the above clause 
can be construed as a contract to the con- 
trary which would take away the rights 
of the mortgagor under Section 61 of the 
Act. It may be mentioned here that a 
period of six years was fixed’ for redemp- 
tion of the suit mortgage executed on 
25-9-1951 and a period of three years was 
fixed under the second mortgage which 
was executed on 6-9-1953. The second 
part of the recital extracted above only 
indicated an undertaking on the part of 
the mortgagor to pay the amount due 
under the second mortgage before the 
first mortgage was redeemed, but it can- 
not be understood as an agreement that 
the mortgagor would not be able to 
redeem the first mortgage without re- 
deeming the second mortgage also. If 


the parties intended that the mortgagor ` 


should be debarred from redeeming the 
first mortgage. alone without redeem- 
ing the second mortgage, the recital 
should have been more explicit. Nothing 
prevented the parties from incorporating 
such a term in the deed. This question 
has been considered in some of the deci- 
sions which are cited before me. 


4, The first decision is that of the 
High Court of Allahabad in Ganga Rai 
v. Kirtarath Rai, ILR 33 All 393. That 
was a decision rendered before Sec, 61 
of the Act was amended, The facts of 


” 


A. LR, ta "a 
that case were that two persons hfiort- 
gaged certain properties on 1879: In.1883 . 
one of the mortgagors executed a mort~ . 
gage comprising in part of the property 
mortgaged in 1879 and in part other pro- 
perty. in favour of the same mortgagee. 
This latter mortgage contained stipulation 
that the mortgagor would redeem it be- 
fore redeeming the mortgage of 1879. 
Certain properties comprised in the first 
mortgage alone were sought to be re- 
deemed. In the circumstances it was held 
by the High Court that the mortgagors 
were not precluded by the covenant ir 
the second mortgage from redeeming the 
first. In another case decided by the 
High Court of Madras, namely. Pyari Bibi 
y. Andi Ranga Chariar. AIR 1956 Mad 691 
a similar question arose for consideration. 
In that case the plaintiff who had acquir- 
ed equity of redemption: under a sale 
deed executed by the person claiming 


-under the mortgagor instituted a suit for 


redemption of a mortgage. After the 
said mortgage was executed in favour of 
the mortgagee, the mortgagor had execut- 
ed another simple mortgage in respect 
of the same property and in that docu- 
ment it was stated that the mortgagor 
would pay the mortgage money due under 
the second mortgage along with the 
money due under the first mortgage. The 
question for consideration was whether 
the ‘plaintiff could redeem the earlier 
mortgage alone without redeeming the 
second mortgage also. The High Court 
of Madras on those facts held that the 
term in the second mortgage deed by = 
which the mortgagor undertook to pay 
the money due under the second mort- 
gage along with the money due under 
the first mortgage. did not amount to an 
agreement which debarred the mortgagor 
from redeeming the first mortgage with- 
out redeeming the second. It was held 
that the agreement to pay the money due 
under the second mortgage along with 
the money due under the first mortgage 


did not amount to saying that the first 


mortgage and the second mortgage would 
be simultaneously redeemed. In coming 
to the that conclusion the High Court of 
Madras relied on the decision of the High 
Court of Allahabad in Ganga Rai’s casa, 
(1911) ILR 33 All 393. 


5. The facts of the case on hand 
are almost similar to the facts of the two 
decisions referred to above. 


6. It should be remembered that 
Section 61 of the Act was enacted to con- 
fer a benefit on the mortgagor. The 
legislature while enacting’ the said provi- 
sion probably had in mind the amount of 
prejudice that would be caused to the 
mortgagor if the mortgagees were allow- 
ed to insist on consolidation of all the 
mortgages executed in their favour by 
the mortgagors and to insist upon re- 
demption of either all or none relying 
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upon: the rule of equity which had been 
evolved before the Act came into force, 
In order to deprive the mortgagor of tke 
benefit of Section 61 of the Act. it ‘s 
necessary to find out whether the recitas 
lead to one and the only conclusion, 
namely. that the mortgagor is therety 
debarred from exercising his right of re- 
demption of the first mortgage without 
redeeming the second. If the language 
of the recital is either not clear or equi- 
vocal, the construction taat should be 
vlaced on that should be one which woud 
enure to the mortgagor for whose benefit 
Section 61 of the Act was enacted. Viev- 
ed from that angle. I am of the opinicn 
that the recital on which the defendant 
in this suit is relying upon cannot be 
construed as one amounting to saying 
that the mortgagor agreed not to redeem 
the suit mortgage until the second mort- 
gage was redeemed The recital only 
extended the time for payment of mort- 
gage money due under the second mort- 
gage without curtailing the right of the 
mortgagor to redeem the first mortgaze 
without redeeming the second. In the 
above view of the matter. I am of the 
opinion that the first contention of the 
defendant should fail. 


7. The next contention urged on 
behalf of the defendant is that the court 
below was wrong in holding that the œœ- 
fendant had not discharged the debt due 
to Y. P. Krishna Jois. In the circum- 
stances of this case. I think it is not op2n 
for the defendant to raise such a plea. It 
is brought to my notice that in an esr- 
lier suit, Original Suit No. 23 of 1961 to 
which plaintiff 1 and the defendant were 
parties, it was held that the defendant 
had not paid any amount to Y. P. 
Krishna Jois on behalf of plaintiff 1. The 
judgment in that suit is marked as Ey- 
hibit P-3 in this case. In the circum- 
stances, the defendant cannot be permit- 
ted to re-agitate the same question again. 
His plea is barred by the principles of 
res judicata. 


8. The last question urged by Sri 
Venkatasubbaiah is one regarding the 
liability of the defendant to render ac- 
counts. It should be remembered that 
in this case the amount which the cle- 
fendant agreed to lend under ihe 
suit mortgage was Rs. £,000/~. Actual- 
ly he has been found to have zd- 
vanced only Rs. 283/- to pleintiff 1 under 
the mortgage. If the mortgagee had zd- 
vanced the entire sum of Rs. 3,00)/- 
which he had undertaken to pay. probzb- 
ly he would have been well within nis 
right to urge that in view of the recital 
in the deed, namely. that the rent of the 
property should be adjusted against he 
interest payable on the mortgage amount 
and to plead that he was not liable to 
render accounts in the ligat of Section 77 
of the Act. In this case the position is 
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not so. He has advanced only a sum of 
Rs. 283/- and he has failed to advance the 
rest of the amount, In these circum 
Stances. I think the provision of Sec. 77 
of the Act would not be attracted at all. 
No other point was urged on behalf of 
the appellant. _ 
). In the result, this appeal fails 
and it is dismissed with costs. 
Appeal dismissed. 
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_ É P. Boraiah and another, Peti- 
tioners v. State of Mysore and another, 
Respondents. , 

Writ Petn. Nos. 2054 and 2075 of 
1971, D/- 27-10-1971. 


Motor Vehicles Act. (1939), S. 68 — 
Mysore Motor Vehicles Rules 1963, 
R. 106(i) (as amended by notification No. 


"HD 34 TMR 66 dated 14-6-1966)—Rule is 


not beyond the scope of rule making 
power under S. 68 or to any extent in- 
fringes any fundamental right of the 
operator. 


The provision of S. 48(3) (xxiii) ex- 
pressly authorises the rule making autho- 
rity under S. 68 to prescribe additional 
condition to a permit. Hence by the 
mere process of prescribing additional 
conditions the rule making authority can- 
not be said to be travelling beyond the 
scope of its power. (Para 6) 


His true that the additional condi- 
tion prescribed for the purpose of Sec- 
tion 48(3) (xxiii) must have a reasonable 
connection with the topic of legislation in 
Chap. IV of M. V. Act. viz. the control of 
transport vehicles. Tested in this way 
the _ imposition of additional condition 
prohibiting operation of motor vehicles 
without payment of taxes under the 
Motor Vehicles (Taxation of Passengers 
and Goods) Act has a reasonable rela- 
tionship with the control of transport 
vehicles and hence valid. . (Para 7) 


M. Rangaswamy. for Petitioners; 
R. N. Byra Reddy. High Court Govern- 
ment Advocate, for Respondents. 


NARAYANA PAI, C. J.: Both these 
writ petitions raise the same questions 
and a detailed consideration of one will 
dispose of both the writ petitions. We 
take up writ petition No. 2075 of 1971. 
The petitioner is an operator of stage 
carriage services. He operates his vehi- 
cles on contract carriage permits also. 


2. He impugns the legality of a 
notice dated the 6th July 1971 issued te 
him by the Secretary of the Regional 
Transport Authority. Mysore, calling upon 
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him to produce his permits for the pur- 
pose of adding thereto an additional con- 
dition to the following effect. 


“A transport vehicle shall not be used 
on any public road unless taxes due in 
respect of the vehicle have been paid in 
accordance: with the provisions of the 
Mysore Motor Vehicles Taxation Act, 
1957, the Mysore Motor Vehicles (Taxa- 


tion of Passengers and Goods) Act, 1961 - 


and the rules and notifications issued 
thereunder”. ' 


3. The proposed additional condi- 
tion is a copy of Cl.. (i) of Rule 106 of the 
Mysore Motor Vehicles Rules, 1963. as 
amended by a Notification No. HD 34 
TMR 66 dated the 14th June 1966..Be- 


fore the amendment, the said clause made _ 


reference only to Motor Vehicles Taxa- 
tion Act. All that the amendment dic 
was to make further reference to the 
Mysore Motor Vehicles Taxation of Pas- 
sengers and Goods Act also. - 


4. The petitioner raises two ques- 
tions. The first is that the power to im- 
pose an additional condition on a permit 
is that of the Regional Transport Autho- 
rity and that unless the same has been 
specifically delegated to the Secretary. 
the said Secretary has no competence to 
issue the notice. 
that to his knowledge there is no such 
delegation. However this is a matter 
which the petitioner could raise even 
before the Secretary when he appears 
before him and as the matter is purely a 
question of fact capable of verification 
on the records of the Regional Transport 
Authority. nothing more need. be said on 
it in this writ petition. . 

5. The second contention is that 
clause (i) of Rule 106 of the Mysore Motor 
Vehicles Rules is beyond the scope of the 
rule making power under Section 68 of 
the Mysore Motor Vehicles Act and that 
therefore the same should be struck down 
as ultra vires. Now. the power under the 
said section is to make rules for the pur- 
pose of carrying into effect the provisions 
of Chapter IV of the Motor Vehicles 
Act. The said chapter deals with the 
topic of control’ of Transport vehicles. 
Among other things, the most important 
mode whereby transport vehicles and 
their operation are controlled is by pro- 
viding for the necessity of taking out a 
permit for their operation and_attaching 
conditions to such permit. Section 48 
and S. 59 enumerate :the conditions which 
may be attached and must be attached to 
the permit. The compulsory conditions 
are those set out in Section 59 which at 
best may be described as of general 
nature. intended generally to see that 
Motor vehicles are operated subject to 
the law relating to the operations: such 
as laws or rules which control speed ete. 
Section 48, in its third sub-section, 
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The petitioner contends 


vehicles. 


A.LE 


authorises the Regional Transport Autho< 
rity granting the permit to attach any 
one or more of the conditions enumerated 
therein. After enumerating several con~ 
ditions, clause (xxiii) mentions: 

“any other conditions ‘which may be 
prescribed”. i : 


‘Prescribed’ under Cl. (21) of Sec. 2 
means prescribed by rules made under 
the Act. Therefore. one of the purposes 
in respect of which rule making power 
under Section 68 may be exercised is to 
enumerate additional conditions which 
may be added to the permit by the Re~« 
gional Transport „Authority. . It is. worth- 
while noting that.at this stage that so far 
as the conditions enumerated in sub-sec~ 
tion (3) of 5. 48 are concerned. the Re~ 
gional Transport Authority is vested with 
the discretion of selecting the conditions 
out of those enumerated therein. for being 
imposed in respect of any of the permits 
granted by him. Hence conditions pre- 


scribed for the purposes of cl. (xxiii) 
would also be conditions which it is 


optional for the Regional Transport 
Authority to impose or not to impose. 


6. As already stated. the provi- 
sion of clause (xxiii) of sub-section (3) of 
S. 48 expressly authorises the rule mak- 
ing authority under Section 68 to pre- 
Scribe additional conditions. Hence by 
the mere process of prescribing addi- 
tonal conditions, it cannot be contended 
that the rule making authority is traval- 
ling beyond the scope of its power. 

7. The argument however is that 
the additional conditions prescribed for 
the purpose of clause (xxiii) of sub-cl. (3) 
of Section 48 should have a reasonable 
connection with the topic of legislation 
in Chapter IV of the Motor Vehicles Act,- 
viz.. the control of transport vehicles. 
Tested that. way. one has to see whether 
the imposition .of conditions prohibiting 
operation of motor vehicles, without pay- 
ment of taxes either under the Motor 
Vehicles Act or under the Motor Vehi- 
cles (Taxation of Passengers and Goods). 
Act. has. or has not any reasonable rela- 
tionship with the control of transport 
It may be stated in general 
terms that the object of the control is to 
provide for the benefit of the travelling 
public uninterrupted, safe and- reason- 
ably comfortable mode of transport. It 
is seen from the Motor Vehicles Taxation 
Act that one of the modes of recovering 
tax due under the Act is to attach and 
detain the Motor Vehicle in respect of 
which it remains unpaid. Hence. it is 
perfectly conceivable that the non-pay- 
ment of tax under the said Act would 
result in: @ither total interruption of the 
service by the attachment and detention 
of the vehicle or by serious inconveni- 
ence to the travelling public if the attach- 
ment is effected when the transport vehi- 
cle is actually operating and conveying 
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passengers. If that much is possible, and 
it is not possible to contradict the same, 
we fail to see how the prchibition sought 
to be imposed by the condition set out in 
clause (i) of Rule 106 of the Motor Vehi- 
cles Rules is so far away from the pur- 
pose of Chapter IV of the Motor Veni- 
cles Act or so totally unconnected there- 
with as to be struck dowr as beyond fhe 
scope of the rule making ‘power uncer 
Section 68 of the Act. 


8.. Another argument questioning 
the validity of the said clause is that it 
is likely to impose unreasonable restric- 
tion on the fundamental right of carrying 
a business or trade. It is stated that 
whereas it is permissible under the Mozor 
Vehicles (Taxation of Passengers end 
Goods) Act. to make an estimate and ray 
the tax, it is not unlikely that the assas- 
sing authority may. at a later date after 
an assessment, determine as payable more 
tax than has been paid actually and taat 
therefore upon such a detérmination there 
is every likelihood of the authorities 
under the Motor Vehicles Act taking steps 
to suspend or cancel the permit under 
Section 60 of the Motor Vehicles Act. 


9. This has been stated by way of 


illustration. Mr. Rangaswamy. learned 
counsel for the petitioner, states taat 


similar situations might arise in zhe 
operation of the Act resulting in waat 
may really be regarded as very unreason- 
able restraints. 


10. Even assuming that such situa- 
tions might arise, the argument reelly 
amounts to no more than saying mat 
there is possibility of abuse of power or 
the possibility of the rule in certain eir- 
cumstances operating to impose unreason- 
able restrictions on a fundamental right. 
It is clear law that possibility of abuse or 
possibility of breach or infringement of 
any of the fundamental rights in the 
course of executive action is by itself no 
ground to strike down any provision. of 
law which is ex facie not open to any 
such attack. 


11. Even otherwis2, it appears to 
us that in actual event no such situat:on, 
as suggested by Mr, Rangaswamy, zan 
arise. When a person liable to pay ad- 
vance tax. makes payment of such tax 
following the procedure and the rules for 
computation laid down under the relevant 
statute, it cannot be said that there is 
anything more than due by him. If and 
when the assessing authority disagrees 
with the computation made by the as- 
sessee and determines that a higher sum 
is due and makes a d2mand therefor, 
only the excess will become due on the 
dates specified in- the demand, Hence we 
do not see any possibility of what -was 
initially lawful becoming unlawful re- 
trospectively upon the kappening of: an 
event subsequent thereto, 
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12. We do not. see sufficient 
grounds to hold that clause (i) of R. 106 
of the Motor Vehicles Rules is beyond 
the scope of rule making power under 
Section 68 of the Motor Vehicles Act on 
to any extent infringes any fundamental 
right of the petitioner. _ 

13. Both the Writ Petitions are, 


therefore, dismissed. 
Petitions dismissed. 
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G. K. GOVINDA BHAT AND | 
B. VENKATASWAMI, JJ. . 


i Smt. Basawwa and others, Peti- 
tioners v. Ningappa Gopalapna Uppin and 
others, Respondents. 


Writ Petn. No. 1716 of 1967, D/- 
27-10-1971. 


Bombay Tenancy and Agricultural 
Lands Act (67 of 1948) (as amended by 
Act 13 of 1956), Ss. 74. 85-H — Order of 
Mamlatdar made on reference by Civil 
Court is appealable. 


The decision of the Mamlatdar made 
ona reference from the Civil Court is ap- 
pealable in view of express provision in 
Sec. 74. .Even assuming that there is an 
anomaly in that the Act does not provide 
for: appeal against orders of Mamlatdar 
obtained without such a reference, the 
express provision for appeal against 
orders made on a reference has to be 
given effect to. (1966) 1 Mys LJ 329, 
Distinguished. (Para 3), 
Cases Referred: Chronological Paras 
(1966) 1 Mys LJ 329 = 6 Law Rep 

69, Krishnabai v. Hanmanth 1. 2 


K. A. Swamy, for Petitioners; V. S, 
Gunijal, for Respondent No. 1. 


GOVINDA BHAT, J.:— One Mall- 
appa was the owner of certain lands 
which he gifted under a deed dated 25-9- 
1958 to one Ghoshappa, and Revappa 
The donor died soon 
after the execution of the gift deed. Res- 
pondent No. 1 Ningappa Golappa Uppin 
claiming to be an heir of the aforesaid 
Mallappa brought C. S. No. 49 of 1959 in 
the court of the Civil Judge. Junior Divn. 
Bijapur for declaration that the gift deed 
executed by Mallappa was void. being in 
contravention of Section 63 of the Bom- 
bay Tenancy and Agricultural Lands Act, 
1948. hereinafter called the Act. and for 
possession and other incidental reliefs, 
The donees were the defendants in the 
said suit.. On the contentions raised by 
the parties, one of the issues raised was, 
whether the donees were agriculturists 
on the date of the gift deed in question, 
That issue was referred under Sec. 85-A 
of the Act to the Tahsildar. Sindagi for 
determination. The Tahsildar held that 
the donees. were not agriculturists. Against 
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this decision. the said donees preferred 
an appeal to the Asst. Commissioner who 
Teversed the decision of the Tahsildar. 
Respondent No. 1 preferred a revision 
petition against the decision of the Assis- 
tant Commissioner before the Mysore 
Revenue Appellate Tribunal, Bangalore, 
in Revision No. 128 of 1966 (B.T. & 
A. L.). The Tribunal allowed the revi- 
sion petition, set aside the decision of the 
Assistant Commissioner and restored the 
decision of the Tahsildar on the ground 
that an appeal did not lie under Sec- 
tion 74(1) (a) of the Act from the deci- 
‘sion of the Tahsildar. In coming to that 
conclusion. the Tribunal relied on the 
decision of this court in Krishnabai v. 
Hanmanth. (1966) 1 Mys LJ 329. Ghosh- 
appa aforesaid who was the Ist respond- 
ent before the Tribunal having died, his 
legal representatives who are petitioners 
Nos. 1 to 10 and petitioner No. 11 who 
was respondent No. 2 before the Tribunal 
have preferred the above writ petition. 


De Sri K. A. Swamy, learned coun- 
sel for the petitioners urged that the Tri- 
bunal was in error in applying the ratio 
of the decision in (1966) 1 Mys LJ 329 to 
the facts of the present case. In Krishna- 
bai’s case. there was no reference made 
by the Civil Court for determination by 
the Tahsildar. What was done in that 
case was that the Civil Court had direct- 
ed one of the parties to seek an adjudica- 
tion on the question of the status of the 
donees from the Mamlatdar. Pursuant 
to that direction, they made an applica- 
tion for that purpose and were able to 
secure an adjudication from the concern- 
ed Mamlatdar that they were agricul- 

turists. From that decision an appeal 
was taken to the Assistant Commissioner 
who dismissed it on the ground that the 
appeal was not competent. Therefore, 
it is clear that in the said case there was 
no reference by the civil court for deter- 
mination of the question referred under 
Section 85-A of the Act. 

3. The Act was amended by 
Bombay Act 13 of 1956 by which Seca 
tions 70 and 74 were amended and a new 
section by way of Section 85-A was intro~« 
duced. Section 85-A reads thus: 


"85-A. (1) If any suit instituted in 
any Civil Court involves any issues which 
are required to be settled, decided or 
dealt with by any authority competent 
to settle. decide or deal with such issues 
under this Act (hereinafter referred to as 
the ‘competent authority’) the Civil Court 
shall stay the suit and refer such issues 
to such competent authority for deter- 
mination. 


(2) On receipt of such reference iom 
the Civil Court. the competent authority 


shall deal with and decide such issues in- 


accordance with the provisions of this 
Act and shall communicate its decision 
to. the Civil Court and such court shall 
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thereupon dispose of the suit in accord- 
ance with the procedure applicable there- 


tO audrai (Explanation omitted as un- 
necessary)”, 


Section 70 which provides for the 
duties and functions to be performed by 
Mamlatdar was amended by the introduc- 
tion of a new clause viz.. clause (mc} 
under which one of the duties and func- 
tions of the Mamlatdar was to decide re- 
ferences under Section 85-A. Section 74 
states that an appeal against the orders 
of the Mamlatdar and the Tribunal may 
be filed to the Collector in the cases enu- 
merated in clauses (a) to (w). Clause (v) 
which was introduced by the Amending 
Act 13 of 1956 provides that an appeal 
may be filed from an order under. Sec- 
tion 85-A. Therefore. it is clear that 
after the amendment of the Act by Bom- 
bay Act 13 of 1956. the decision of the 
Mamlatdar made on a reference from the 
Civil Court is open to an appeal under}. 
Section 74 

It was contended by Sri V. S. Gunial, 
learned counsel for the first respondent 
that where an adjudication is obtained 
without a reference under Section 85-A 
concerning the status of a party. such an 
order being not appealable. it would lead 
to an anomalous result if it were to be 
held that such a decision given on Te- 
ference under Section 85-A would be 
open to appeal. The anomaly, assuming 
there is any. is a creation by the Legis- 
lature.. When an express provisions has 
been made providing for an appeal, that 
provision has to be given effect to. There-| - 
fore, the view taken by the Tribunal that]. 
no appeal lay. is patently erroneous in 
law and therefore. cannot be supported, 


4, For the reasons stated above, 
we allow this Writ Petition, set aside the 
order of the Tribunal and remit the > 
matter to the said Tribunal for disposal 
on merits. 

5. No costs. 
Order accordingly. 
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Smt. Kamalamma. Appellant v. 
Kenche Gowda and others, Respondents. 


Second Appeal No. 1235 of 1969. D/~ 
8-10-1971 against order of Prl. Civil J.. 
Bangalore. D/- 16-8-1969. 

(A) Evidence Act (1872), S. 92. Pro- 
viso (Ð) — Document founded on mistake 
— Evidence when admissible — Facts 
given in evidence whether would invali- 
date the document. 


It is, of course, not. every mistake in 
a document which would invalidate. it. 
The validity of every document depends 


upon the presence of the animus con- 
peneana a 
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tractandi viz. the intention of the parties 
to the contract. When contract is chal- 
lenged on the ground of mistake, commoa 
to all parties, the remedy is rectification 
because in such a case the parties hav2 
entered into an agreement. as to whici 
their minds were one. but in reducing tha 
agreement to writing. a mistake has been 
made and the written statement does nct 
give effect to the agreement which tha 
parties actually entered into. All that tha 
court has to do in such a ease is to 
rectify not the contract but the docu- 
ment embodying it and put that docu- 
ment into such a form as to carry out 
the contract which the parties actually 
entered into. Where there is an unila- 
teral mistake, the position is different, be 
cause in that case there is, in fact, no 
contract. In normal cases, a party who 
has entered into a wrong contract ani 
thereby represented to the other partie 
to the document that he intends to b= 
bound by the terms thereof is not en- 
titled as against those parties to give evi 
dence that in fact he intended somethinz 
else. Unless that were so. there would 
be no finality in written ccntracts. 
(Para 14 
(B) Deed — Construction — Domir- 
ant intention of the parties appearing to 
be that they should be governed by the 
area of land and not by boundaries — 
Somewhat indefinite reference of the 
boundary would be a misdescription — 
Definite reference to the specific survey 
numbers, extent of area and the assess 
ment thereof would prevail over the mis- 
description. (Paras 22, 2€) 
Cases Referred: Chronolcgical Paras 
AIR 1963 SC 1879 = 1962-2 SCR 
753. Sheodhyan Singh v. Sanichara 
Kuer 

AIR 1950 Trav-Co 19, Subramonian 
v. Cheeran Variayathu 

AIR 1948 PC 207 = 52 Cal WN 719, 
Palestine Kupat Am Bank Co.- 
op. Society Ltd. v. Govt. of 

-= Palestine 

AIR 1939 Bom 151 = 41 Bom LR 
191. Janardan Govind v. Venkatesh 
Waman 

C. Srinivasa Vakil. for Appellant: 
Kadidal Manjappa (for No. 1). .Papanna 
(for No. 3) and T. P. FPonnappa (for 
No. 4). for Respondents. 

JUDGMENT:-— This appeal arises ott 
ofasuit instituted by the Plaintiff Kame 
lamma for a declaration that she is the 
owner of the suit lands and for a direc- 
tion to defendants 1 to 4 to put her in 
possession and for mesne profits for the 
period prior to the suit and also for future 
mesne profits. 


2. The trial court negatived the 
claim of the plaintiff in so far as it re 
lated to Survey number 94 and decreed 
her claim in respect of surv2y number 93, 
the extent of which is 1-29 guntas. 
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Against the said decision. the defendants 


1 to 4 preferred an appeal in the court of 
the Civil Judge. Bangalore which confirm- 
ed the decree of the trial court. On ap- 
peal to this Court by defendants 1 to 4, 
this court set aside the decree of the ap- 
pellate court and remanded the case to 
hear the appeal afresh and dispose of the 
Same according to law. The Civil Judge, 
who heard the appeal has decided against 
the plaintiff and dismissed her suit. The 
plaintiff has preferred this appeal chal- 
lenging the correctness of the decision of 
the appellate Court. 


3. The litigation in respect of the 
Suit properties started as long back as 
1924 between the predecessors of the pre- 
sent parties. It is unfortunate that the 
parties have fought the litigation for over 
47 years and I hope now at least the liti- 
gation will come to an end. 


4. The facts that have given rise 
to this appeal briefly stated are these: 


One Chikkappajigowda was the hus- 
band of the plaintiff and defendant 1 
Patel Kenchegowda is his brother. Both 
the brothers hypothecated survey number’ 
91 measuring 1 acre 37 guntas assessed at 
Rs. 7-8-0. survey number 92/2 measuring 
13 guntas assessed at Rs. 1-8-0 and Survey 
number 104 measuring J] acre 7 guntas 
assessed at Rs. 9-0-0 under a deed dated 
18-5-1920. the certified copy of which is 
Exhibit IV. to one Sanijeevegowda. 
perusal of the deed shows that all the 
three survey numbers are described as 
one garden. the eastern boundary being 
‘Katteboranasosi’ garden of Huchegowda, 
and the lane used by the villagers. Re- 
garding the other boundaries, there is no 
dispute in this case and therefore. it is 
not necessary to mention the same. 
Chikkappajigowda and Patel Kenche- 
gowda failed to discharge the debt under 
the deed dated 18-5-1920. Sanjeevegowda 
filed a suit in O., S. No, 554/23-24 on the 
file of the Second Munsiff. Bangalore and 
obtained a decree against Chnikkappali-~ 
fowda and Patel Kenchegowda. 


5. In the meanwhile, it appears, 
Chikkappajigowda and Patel Kenche~ 
fowda became divided and Survey Num- 
bers 91, 92, 94 and 104 of Patlu Village 
among other properties fell to the share 
of Patel Kenchegowda. Sanjeevegowda 
assigned the decree in favour of one 
Siddegowda, brother of Kamalamma. 
Siddegowda executed the decree in Exn. 
No. 32/31-32 and brought the hypothe- 
cated lands to sale. In court sale he pur-- 
chased the suit lands. On 19-10-1938. in 
Misc, No. 330/37-38. Siddegowda got pos- 
session of the suit lands under the deli- 
very receipt Exhibit (A) and the sale cer- 
tificate Exhibit ITI. The schedule given 
in the delivery receipt and also in the 
sale certificate is almost the same as given 
in Exhibit IV except omitting to mention 
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the land of Huchegowda as one of the. 


-eastern boundaries. Siddegowda leased 
out the lands to one Lingegowda some- 


where in the year 1940. That: Lingegowda, 


lessee, has not been examined in this case. 
On 23-12-1940. Siddegowda mortgaged the 
lands to one. Borappa under the original 
of Exhibit VI. Borappa leased out the 
lands to two persons. Borappa and his 
lessees have: also not pee examined in 
this case. 


6. The plaintiff aparcbaced the 
equity of redemption on 17-10-1941 from 
Siddegowda. Three years thereafter. she 
mortgaged the suit lands under the origi- 
nal of Ex. (G) dated 8-10-1944 .to one 
Marilingegowda. Marilingegowda filed an 
application under Section 83 of the Trans- 
fer of Property Act (as it was then in 
force in the erstwhile State of Mysore) 
for redemption in Misc. No. 237/43-44 and 
obtained possession through Court. Ex. II 
is the application filed by Marilingegowda 
and Ex. (E) is the delivery receipt under 
which he obtained possession. He-.was in 
possession till 3-6-1950. Then Kama- 
lamma redeemed the mortgage of Mari- 
‘lingegowda and leased the suit lands to 
defendant 5 under Ex. (L) dated 8-1-1952. 
Defendant 1 Patel Kenchegowda inter- 
fered with the possession of the- plain- 
tiff. She filed an injunction suit in the 
court of the Munsiff. Ramanagaram in 
O. S.-No. 559/1951-52 and obtained an 
order of interim injunction against Patel 
Kenchegowda and his three sons who are 
defendants 1 to 4 in the present suit. 
Defendants 1 to 4 filed an application for 
injunction against Kamalamma on the 
ground that they were in possession and 
enjoyment of the suit lands., An interim 


injunction was granted in favour of them. . 


Kamalamma, therefore withdrew her suit 
with liberty to file another suit.if need 
be. Under these circumstances, Kama- 
lamma has filed the present. suit. 

T. The case of the plaintiff stated 
briefly is as follows:— 

The mention of boundaries to survey 
number 104 in the hypothecation deed 
was a mistake. The intention of the par- 
ties was not to hypothecate survey 
number 104. Ever since the suit lands 
were hypothecated, the said lands have 
been in continuous possession and enjoy- 
ment of the plaintiff and her predeces- 
sors-in-title till she was dispossessed in 
the year 1951. She. on these pleadings, 
prayed for a declaration that she was 
the owner and she be put in -possession 
of the suit properties. 

8. Defendants 2. 3 aad 4 are tha 
sons of first defendant and defendant 3 
is said to be the lessee of-the plaintiff. 


_ Defendants 1 and 5 have not filed written . 
statements. 


The case of the defendants 
2,3 and 4 is that survey number 91, sub- 
number 2 in survey number 92 measur- 
ing’ 13 guntas and survey number 104 
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were hypothecated by the husband of the 
plaintiff and defendant 1. Survey number 
92 had been divided into three gub- 
numbers.’ Except sub-number 2 of S. 
No. 92 (in that survey number) measur- 
ing 13 guntas. which was the subject 
matter of hypothecation. the remaining 
portion measuring 1 acre and 29 guntas 
assessed at Rs. 9-8-0 was and has been 
in ‘their continuous possession and enjoy= 
ment and that- portion was called as 
‘Katteboranasosi’, They contended that 
survey number 94 measuring 6 guntas 
was never the subject-matter of hypothe~« 
cation and the plaintiff and her predeces« 
sors-in-title at no time were in posses- 
sion and enjoyment of that land. . Lastly 
they pleaded that the plaintiff. and her- 
predecessors-in-title were not in posses~ 
sion within 12 years from the date of the 
suit and as such the sult was barred by 
limitation. 


; 9. On these pleadings, number of 
issues were raised before the trial court. 
So far as survey number 94 is concerned, 
the claim of the plaintiff has been nega- 
tived and the plaintiff has not challenged 
that decision. That being so, in respect 
of that survey number, the decision of 
the Courts below has become final. 


10. The’ main question that arises 
for decision is whether the plaintiff be- 
came the owner with possession of the 
whole of survey number 92 as contended 
by her or she became the owner with 
possession only to the extent of 13 guntas, 


11. In order to appreciate the res- 
pective contentions of the parties, it is 
necessary to consider the conduct of the 
parties with reference to the documents 
in this case. If the plaintiff were to suca 
ceed, she must prove her case either by 
oral or documentary evidence. The par- 
ties to the document Ex. 10 are Chikk- 
appajigowda, and defendant 1 being the 
executants and Sanjeevegowda being the 
person who took the lands on hypothecas 
tion. Chikkappajigowda died somewhere 
in the year 1940 or so. Before his death 
there was a partition between him and 
defendant 1 and in that partition, as al- 
ready stated. survey numbers 91. 92, 94 
and 104 and other properties fell to his 
share, Siddegowda took delivery of the 
properties under Ex. A in the year 1938. 
Chikkappajigowda was alive then and is. 


‘is seen that he is one of the signatories 
-to the delivery receipts. 


‘Defendant 1 is 
alive and he was the best person who 
could have thrown light as to what gpro- 
perties were hypothecated under Ex, IV, 
For some reason or the other. he has’ nof 
stepped into the witness box to give evi~- 
dence. Whatever’ may be the reason . 
we are concerned with the state of facts 
available in this case, That being the 
situation. one has. to rely mainly dn the 
contents of the documents, Number of 
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_ Witnesses have been examined on behelf 

of th. plaintiff and defendants 2 to 4. I 
am unable to get any assistance from 
their evidence to decide the question. But 
however. I would make reference to tke 
evidence of these witnesses. at the appro- 
priate time. 


12. In order to come to a concli- 
Sion what was the intention of the par- 
ties and what was the extent of land 
hypothecated under Ex. IV. one has to 
look into the document itself A perusal 
of this document shows thet the whole bf 
survey number 91 and in survey number 
92, sub-number 2 measuring -13 guntas 
and the whole of survey number 104 were 
hypothecated. 


13. Mr. Vakil, learred counsel for 
the plaintiff contended that the eastern 
boundary of the lands hypothecated had 
been described as Katteboranasosi’, the 
garden of Huchegowda and a lane. If 
the eastern boundary is as stated in 
Ex, IV. according to him the lands hypo- 
thecated would only be survey numbers 
91. 92 and 94. The inclusion of survey 
number 104, therefore. was either by ms- 
take or by inadvertance. The descriptian 
of eastern boundary has given rise to the 
controversy. But we have got to con- 
sider the document which was executed 
by the plaintiffs husband and defendant 
1 in favour of one Sanjeevegowda. This 
document was executed in the year 1920. 
The original document has not been pro- 
duced but the certified copy has been 
marked in this case. As already stated, 
the executants have not thrown any ligat 
on this document for the reason that one 
of them was dead and d=fendant 1 did 
not step into the witness box. The 
attestors of this document have also not 
been examined. Under Section 92 of the 
Evidence Act, when the terms of any such 
contract, grant or other disposition bf 
property, or any matter required by lew 
to be reduced to the form cf a document, 
have been proved according to Section £1, 
no evidence of any oral agreement bor 
statement shall be admitted. as between 
the parties to any such instrument sr 
their representatives in interest. for the 
purpose of contradicting. varying. adding 
to, or subtracting from its terms. How- 
ever. proviso {1) to Section 92 provides 
that any fact may be proved which would 
invalidate any document or which would 
entitle any person to any decree or ord=r 
relating thereto: such as fraud. intimida~ 
tion. illegality. want of due executicn, 
want of capacity in any contracting party, 
want or failure of consideration or mis- 
take in fact or law. There is nothing in 
this proviso that the facts which may 5e 
proved can only be provec in support of 
the claim to which those facts gave rise 
and such facts may be pleaded by way 
of defence only. The question therefore 
is whether the facts which are given in 
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evidence in this case, as such. would in- 
validate the document, if a claim to in- 
validate it were made. 


14, ‘The argument of the learned 
counsel for the appellant was that the 
document was founded on a mistake. 
Fraud is not alleged and it is. of course, | 
not every mistake in a document which 
would invalidate it. The validity of every 
document depends upon the presence of the 
animus contractandi viz. the intention of 
the parties to the contract. When con- 
tract is challenged on the ground of mis- 
take, common to all parties. the remedy 
is rectification because in such a case the 
parties have entered into an agreement, 
as to which, their minds were one, but in 
reducing the agreement to writing, a mis- 
take has been made and the written 
statement does not give effect to the 
agreement which the parties actually en- 
tered into. All that the court has to do 
In such a case is to rectify not the con- 
tract but the document embodying it and 
put that document into such a form as to 
carry out the contract which the par- 
ties actually entered into. Where there 
is a -unilateral mistake, the position is 
different. because in that case there is. in 
fact. no contract. In normal cases, a 
party who has entered into a wrong con- 
tract and thereby represented to the 
other parties to the document that he in- 
tends to be bound by the terms thereof 
is not entitled as against those parties to 
give evidence that in fact he intended 
Something else. Unless that were so, 
there would be no finality in written 
contracts. The plaintiff in this case who 
Is bound by the action of her husband 
Cannot and should not be permitted to 
contend that by mistake survey number 
104 was included while in fact the inten- 
tion of the executants was to convey 
under the hypothecation deed- survey 
number 91, the whole of survey number 
92 and survey number 94, One of the 
parties to the document is defendant 1. 
His sons namely, defendants 2 to 4 have 
contended that what was conveyed under 
the original of Ex. IV was the whole of 
survey number 91, sub-number 2 in 
survey number 92 measuring 13 guntas 
and the whole of survey number 104. It 
is urged on behalf of them that the lands 
conveyed under the original of Ex. IV are 
specific with reference to the survey num- 
bers, extent and the assessment. That 
being so, even assuming that the eastern 
boundary is wrongly described the plain- 
tiff cannot get any more than what was 
conveyed under the original of Ex. IV. 


15. Mr. Vakil placed reliance on 
the description of the property by boun- 
daries hypothecated under the original 
of Ex, IV. According to him survey num- 
bers 91. 92 and 94 are the lands that were 
hypothecated and not survey number 104 
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as the same is away from these survey 
numbers, On the basis of the evidence 
adduced on behalf. of the plaintiff. Mr. 
Vakil contended that the eastern boun- 
dary being ‘Katteboranasosi’ which refers 
to survey number 93, the only conclusion 
that could be arrived at on the basis 
of the boundaries mentioned in the 
original of Ex. IV is that survey number 
104 was not the one that was included, 
but on the other hand, the whole of 
survey number 92 was the subject-matter 
of hypothecation. Therefore, he contend~ 
ed that what was contained in the docu- 
ments describing the boundaries is to be 
taken as the guiding factor in determin- 
. ing the question in this case. Here it 
may be relevant to refer to the oral evi- 
dence adduced on behalf of the parties: 
Siddegowda (P. W. 10) has given evidence 
that he took on lease survey number 93 
and that land-is called as ‘Katteborana- 
sos’. He has produced the lease 
deed Exhibit (P) Dated 12-1-1954. In the 
said lease deed it is mentioned that the 
land he took on lease is called as ‘Katte-~- 
boranasosi’. This lease deed has come 
into existence after the suit was filed. 
But the evidence of Siddegowda (P. W. 
10) in cross-examination throws flood of 
light. For the sake of clarity. I extract 
the relevant portion of his (P. W. 10’s} 
evidence. 


“I do not know the survey number 
of Katteboranasosi. The plot of land 
which is about six or seven guntas adjoin- 
ing the land of Ananthapadmanabhaiah is 
also called as ‘Katteboranasosi’. It was 
in possession of the first defendant i.e. 
the land in dispute namely. item 2. Seve- 
ral adjoining plots were also called as 
‘Katteboranasosi’ and I cannot say the 
exact land that is called as ‘Kattesbora-~ 
nasosi’. A 


It is clear from his evidence that not only 
survey number 93 but the other adjoin- 
ing lands in that locality were also called 
as ‘Katteboranasosi’. Therefore, the boun- 
dary given in original ‘of Ex. IV as 
‘Katteboranasosi’ was for the lands hypo- 
thecated therein may as well be correct. 
But however it was urged by Mr. Vakil 
that the eastern boundary of survey 
number 92 is described as ‘Katteborana- 
sosi? which is referable only to survey 
number 93 belonging to Ananthapadama- 
nabhaiah and if that is so. the whole of 
survey number 92 was included in the 
original of Exhibit IV and subsequent 
proceedings culminating under delivery re- 
ceipts Ex. A in which eastern boundary 
described as ‘Katteboranasosi’ also in- 
cluded the whole of survey number 92. 
Survey Number 92 was divided into three 
sub-numbers even before the deed ož 
hyvothecation and if that survey number 
has been divided east to west into three 
sub-numbers, then the eastern boundary 
described in the original of Ex. IV would 
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fit in with the case of the defendants 2 to 
4 that 13 guntas of sub-number 2 of 
Sy. 92 was hypothecated. Survey number 
104. being away from survey numbers 91 
and 92. the eastern boundary described as 
*‘Katteboranasosi’, will not cover survey 
number 104. If the eastern boundary of 
the lands hypothecated under Ex. IV is 
‘Katteboranasosi’ which is survey number 
93 only the contention of Mr. Vakil may 
well be correct. But this argument loses 
sight of the fact that not only survey. 
number 93 but also several adjoining 
lands were also called as ‘Katteboranasosi’, 
If that be so, then there is no incon- 
sistency in describing the eastern boun= 
darv of all the three survey numbers as 
‘Katteboranasosi’. - 


16. The question therefore Is 
whether the plaintiff is entitled to have 
certain area of land or certain plot of 
land within the specified boundaries. 
The language of the deed under which 
these lands were hypothecated is indica- 
tive of the intention of the parties to the 
document. The dominant intention of the 
parties appears to be that they should be 
governed by the area and not by boun- 
daries. That is the reason why in the 
original of Ex. IV it has been specifically 
stated the extent of area of each survey 
number and the assessment thereof, 


17. In accordance with the terms 
of original of Ex. IV. the boundaries of 
the hypothecated lands under delivery 
receipt Ex. (A) are given and if in that, 
one of the boundaries, assuming for the 
sake of argument, is wrongly described, 
the dominant intention of the parties was 
that they should be governed by the 
area and not by the description of the 
boundaries, in which case the lands plain- 
tiff purchased from Siddegowda were 
what he got under the delivery receipt 
in pursuance of the court sale. namely, 
the whole of survey number 91, measur- 
ing 1 acre 37 guntas assessed at Rs. 
7-8-0. survey number 92/2 measuring 13 
guntas assessed at Rs. 1-8-0 and survey 
number 104 measuring 1 acre 7 guntas 
assessed at Rs. 9-0-0. The total extent 
of land hypothecated under the original 
of Ex. IV was 3.17 acres and the total 
assessment being Rs. - 18-0-0. The argu- 
ment of Mr. Vakil. if accepted. the total 
extent of area and the assessment would 
vary; that would give sufficient indica- 
tion about the intention of the parties. 
Therefore, the terms of the document 
being definite, they should be given effect 
to. The plaintiff or any one else who is 
not a party to the document cannot be 
permitted to vary the terms of the docu- 
ment. It follows therefore that whatever 
may be the boundaries given in the ori- 
ginal of Ex. IV and the delivery receipt 
Ex. A, what the plaintiff purchased was 
the whole of survey numbers 91, 92/2 
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measuring 13 guntas 
survey number 104. 


18. Mr. Vakil urged that ever 
since the plaintiff purchased the sait 
lands which includes survey number 32, 


and the whole of 


she has been in possession and enjoyment - 


and prior to that Borappa was in posses- 
Sion through his tenants and before that 
Siddegowda. This argument is based on 
no facts. Siddegowda who purchased 
the lands under Court sale and took deli- 
very of the lands under Ex. A has not 
been examined in this case to show 
that he took possession of whole of 
survey number 92. Borappa who is a 
mortgagee of these lands has not been 
examined in this case to show that he 
was put in possession of the whole of 
survey number 92; nor there is any 
evidence to show that Marilingegowda 
who took the mortgage from the plain-iff 
was in possession of the whole of survey 
number 92. At the time Siddegowda 
took delivery of the lands under Ex. A, 
it is clear from the delivery receipt that 
he took possession of survey number 92/2 
measuring 13 guntas in addition to 
survey numbers 9l and 104. P, W. 1 
is one of the attestors to the delivery re- 
ceipt Ex. A. His evidence is that Sidce- 
fowda took possession of the whole of 
the land, the eastern boundary of which 
is ‘Katteboranasosi’. His evidence is vague 
and from his evidence it is not possible to 
come to a conclusion that the whole of 
survey number 92 was taken possession 
of by Siddegowda under delivery rece:pt 
Ex. A. Marilingegowda (P. W. 4) who 
has been examined in this case has ce- 
posed that he did not know the boun- 
daries of the lands that he took on mozt- 
gage. His evidence shows that he did rot 
cultivate the lands and that he leased cut 
to one Siddegowda (P. W. 10). Sidce- 
Powda’s evidence clearly goes to show 
that the could not have cultivated the 
whole of survey number 92. 


19. In the case there is no dif- 
culty to identify with reference to the 
area and assessment, the lands the plain- 
tiff got under Ex. IV. Somewhat ince- 
finite reference to the boundaries of the 
three lands hypothecated under the ozi- 
ginal of Ex. IV will not help the plain- 
tiff in any manner, The boundaries ere 
given with reference to three survey 
numbers. I think it would be difficult to 
believe in the matter of construction of 
the document Ex. IV that the refererce 
to boundaries controls the specific figures 
as to the extent and assessment. In my 
opinion. if the evidence is to be admitted, 
it must be under proviso (1) to Sec. 92 
of the Evidence Act as stated already. 
Whatever may be the case of the plain- 
tiff. she cannot be permitted to alter the 
terms of the document under which she 
got title to the properties, It follows that 
she is bound by the terms of the docu- 
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ment. The plain reading of the document 
conveys the impression that 13 guntas of 
land in survey number 92/2 was hypothe- 
cated under the original of Ex. IV. Sur- 
vey number 92 had been demarcated by 
survey which is evidenced in Kethwar 
extract of 1926 (Ex. IV) Ex. XII is the 
index of lands. that shows that 13 guntas 
of land stood in the name of Siddegowda 
and the remaining area in the name of 
defendant 1 and thereafter Borappa is 
shown as being in possession of 13 guntas. 
Even the name of the plaintiff is shown 
as being in possession 13 guntas. If real- . 
ly the whole of survey number 92. as con- 
tended by Mr. Vakil. came to her posses- 
sion that fact would have been mention- 
ed in the index of lands. On the con- 
trary. the entry in the index of lands is 
against her. 


20. Ex. XIII series, are kirdi ex- 
tracts relating to the years 1938-39, 1939- 
40 and 1940-41. They show that Kanda- 
yam was paid by the first defendant. 
Ex. E is another Kirdi extract relating to 
the year 1943-44. which also shows that 
the first defendant paid Kandayam. It is 
no doubt true that there is no specific 
reference in these documents that the 
first defendant paid kandayam for survey 
number 92 excepting 13 guntas. It is not 
the case of the plaintiff that she or her 
predecessors-in-title had paid kandavam 
to the whole of Sy. No. 92. The plain- 
tiff in order to succeed, should have plac- 
ed evidence. to show that ever since 
siddegowda purchased the properties in 
court sale and took delivery under Ex. A, 
he came in possession of entire survey 
No. 92 and thereafter, in succession, 
others, and ultimately herself. There 
being no evidence on this point, it has to 
be concluded that as per the document, 
the plaintiff got only survey number 92/2 
measuring 13 guntas and not the whole 
of survey number 92. 


21. If the argument of Mr. Vakil 
is accepted that survey number 91. the 
whole of survey number 92 and survey 
number 94 were hypothecated under 
Ex. IV. the extent would be 4 acres 13 
guntas, but whereas as per the document, 
the extent of area in survey number 91, 
sub-number 2 of survey number 92 and 
survey number 104 hypothecated under 
Ex. IV would be 3 acres 17 guntas. It 
means that the plaintiff claims more land 
than what was hypothecated under Ex. IV 
with reference to the eastern boundary. 
As already stated that the eastern boun- 
dary is not specific and if eastern boun- 
dary which is called as ‘Katieboranasosi’ 
not only refers to survey number 93 but 
also many other survey numbers. the 
eastern boundary given will not govern 
the terms of the document but the extent 
in area. Added to these, in Exhibit IV 
the assessment in respect of the area 
hypothecated in each survey number is 
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mentioned which is indicative of the. in- 
tention of the parties that they should 
be governed by the extent of area hypo- 
thecated. The sale certificate and the 
- delivery receipt Ex. A “under which 
Siddegowda got possession must have 
necessarily referred to the extent of area 
in each survey number hypothecated 
under Exhibit IV. The courts below have 
- held that survey number 94 was not the 
one that was hypothecated under Ex. IV 
and Siddegowda never got -possession of 
survey number 94. I was told that sur- 
vey number 104 was and has been in pos- 
session of the plaintiff and her predeces- 
sors-in-title. That being so, the extent 
of area that plaintiff got in survey num- 
ber 92 is 13 guntas in sub-number (2) of 
survey number 92. The remaining area 
in survey number 92 measuring 1 acre 
and 29 guntas comprising sub-numbers 
(1) and (3) was and has been in continuous 
possession of defendants 1 to 4 


22. If the argument: of Mr. Vakil 
is accepted. then we would be nullifying 
the terms of the.decuments Ex. IV and 
Ex. A. To repeat again the dominant 
intention of the parties as could be 
gathered from the documents was with 
reference to the: acreage and assessment 
and the indefinite reference to the eas- 
tern boundary cannot be the guiding 
factor to determine the extent of land 
which the plaintiff or her proncceneore 
pot. 

23. Mr. Vakil relied upon the 
decision in Sheodhyan Singh v. Sanichara 
Kuer, AIR 1963 SC 1879. In that case 
the final decree and the sale certificate 
gave Khatna number, boundaries of the 
properties sold and plot number. The 
Khathna number was however referred 
to plot numbers. In those circumstances, 
it was held that it was a case of mis- 
description and the identity of the pro- 
perty sold. was well established with re- 
= ference to the plot. The mistake in the 
plot must be .treated as a misdescription 
which did not affect the identity of the 
property sold. I do not see how this deci- 
Sion could be made applicable to the facts 
of the present case. 


24. The next decision on which 
reliance is placed is Palestine Kupat Am 
Bank Co-op. Society v. Govt. of Palestine, 
AIR 1948 PC 207. In that case it was ob- 
served that in construing a grant of land. 
the description of fixed boundaries is to 
be preferred to a conflicting description 
by area. The statement as to area is to 
be rejected as false demonstration. In 
that case. the description was precise and 
the extent was indefinite and therefore 


it was pointed out. that the description is 


got to be preferred to the extent. In this 
case. the extent is definite but the desc- 
ription is indefinite. That being so. the 
ratio of this decision has no application 
to the facts of the present case, 


M. C. Subbanna v, Nanjamma - 
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_ 25. He lastly relied upon the deci~ 
sion in Subramonian Nambooripad v. 
Cheeran Variayathu, AIR 1950 Trav-Co 
19. In that case. there was doubt as to 
the identity, of the properties involved. 
There was also doubt as to the correct- 
ness of the survey number -given against 
certain item of property. In those cir- 
cumstances it was pointed out that the 
property within the boundaries given, for 
that item of property should be taken as 
guiding factor and the survey number was 
incorrect and the same may be corrected 


.and the effect may be given to the desc~ 
ription. 


-Again this decision has also no 
bearing in the instant case. 


26. Reference was made t the 
decision in Janardan Govind v. Venka~ 
tesh Waman, AIR 1939 Bom 151. In that- 
case it was held:— 


“Where in a deed there is difinite 
discription of survey number to acreage 
and assessment. and only a somewhat 
indefinite reference to the rent of that 
survey number combined with other sur~ 
vey numbers, it would be difficult. as a 
matter of construction of the document, 
to say that the reference to the rent con~ 
trols the specific figures as mg acreage 
and assessment”. 


In the present case, dere is nenapenee to 
the specific survey numbers, the extent! 
in area and the assessment. That being 
the case. the eastern boundary described 
in Exhibits IV and A is a misdescription. 
In such a case, if the survey number,|’ 
extent and assessment thereof. are given 
in the document, they prevail over the 
misdescription. 


27. In the result. for the reasons 
stated above. I see no reason to interfere - 
with the judgment and decree passed by 
the appellate court and dismiss the ap- 
peal with costs, The receiver appointed 
in this case is discharged. 

. Appeal dismissed, 
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G. K. GOVINDA BHAT AND 
K. JAGANNATHA SHETTY, JJ. 


M. C. Subbanna and others. Appel- ` 
lants v. Nanjamma and others. Respond- 
ents. 


Second Appeal No. 596 of 1966. D/- 
23-8-1971 against judgment and decree of 
ist Addl. Civil J.. Mysore. D/- 28-2-1968. 

Civil P. C. (1908), S. 47 — Question 
must relate. to execution, discharge or 
satisfaction of decree. 


Delivery of possession of property 
purchased in execution sale is not a ques- 
tion relating to execution, discharge or 
satisfaction of the decree. Therefore, if 
the auction-purchaser fails to secure posa” 
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session by making an application under 
Order 21. Rule 95, he is not. barred ‘by 
Section 47 from recovering possession by 
instituting a suit. Reasoning of Cuming, 
J. in his dissenting opinion in AIR 1826 
Cal 798 (FB) and that of Jwalaprasad. J. 
in AIR 1931 Pat 241 (FB), Adopted. Div2r- 
gence of opinion among High Courts on 
this question. noticed. ` (Paras 13, 9) 


After the amendment of the explama~ 
tion to Section 47 in 1956 there is no Cis- 
tinction between the case of a decr2e- 
holder auction-purchaser and a thrd 
party auction-purchaser, If the quest.on 
of delivery of possession in the case of an 
auction-purchaser who is a stranger is 
not a matter relating to execution, Cis- 
charge or satisfaction of the decree, such 
a question in the case of decree-holder 
auction-purchaser also cannot be a qu=s- 
tion relating to execution, discharge or 
satisfaction of the decree. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1955 All 49 = 1955 All LJ 79 


(FB), ‘Suraj Dei v. Mst. Gulab 
ej 
AIR 1931 Pat 241 = 12 Pat LT 


423 (FB). Tribeni Prasad v. Rama- 


sray Prasad 9. 13 
AIR 1926 Cal 798 = 30 Cal WN 

649 (FB). Kailash v. Gopal 7. 8. 9, 13 
AIR 1924 Bom 429 = 26 Bom LR 


601 (EB). Hargovind Fulchand v. 
Bhudar Raoji 
(1909) ILR 31 All 82 = 5 Mad LT 
aa Mst. Bhagwati v. Banwari 
a 
(1905) ILR 28 Mad 87 = 14 Mad 
LJ 474, Sandbu Taraganar, Vv. 
Hussain Sahib 
- (1903) ILR 26 Mad 740 = 13.Mad 
LJ 237. Kattayat Pathumay V. 
Raman Menon ` 


K. N. Chandrashekhar. for Aprel- 
lants; K. Suryanarayana Rao. for Ras- 
pondents. 


G. K. GOVINDA BHAT, J.:— This 
Second Appeal has been referred tc a 
Bench of Malimath. J. as a substan-ial 
question of law on which there is no deci- 
sion of this court is involved in the case, 


2. The plaintiff was the decr2e~- 
holder in Original Suit No. 14 of 1951-52 
on the file of the court of the Seccnd 
Munsiff, Mysore and became purchaser 
of the suit schedule lands which were sold 
in execution of that decree. The sale 
was confirmed on 14-2-1959 and the sale 
certificate was issued on 13-4-1961; Sut 
he did not apply for delivery of the pro- 
perty purchased under Order 21, Rule- 95 
of the Code of Civil Procedure. He in- 
stituted O. S. No. 68 of 1963 in the same 
court on 23-2-1963 for partition and pos- 
session of items Nos. 1, 2 and 4 and for 
possession if items Nos. 5 and 6 and for 
mesne profits from date of suit till deli- 
very of possession, 
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3. Defendants 3. 4. 7 and 8 alone 
toniel the suit. Their contention, inter 
alia. was that the suit is barred by Sec- 
tion 47 of the Code of Civil Procedure 
and that the suit for partition of Items 1, 
2 and 4 was not maintainable as the 
plaintiff had purchased defined portions 
of the lands. 

4. The learned trial Judge upheld 
the contentions of the defendants and dis- 
missed the plaintiffs suit. The lower ap- 
pellate court has affirmed the decree of 
the trial court. Hence this second ap- 
peal by the plaintiff. During the pen- 
dency of the appeal, the appellant having 
died, his legal representatives have been 
brought on record. 


5. The sole question of decision 
is. whether a suit instituted by the 
decree-holder auction purchaser for re- 
covery of possession of the property pur= 
chased in execution of the decree is bar- 
red by the provisions of Section 47 of the 
Code. On this question there is diver- 
gence of opinion among the High Courts. 
The High Courts of Allahabad, Bombay, 
Patna, Lahore and Rangoon have held 
that such a question is not one relating 
to the execution, discharge or satisfaction 
of the. decree, The High Courts of 
Calcutta, Madras and Nagpur have taken 
a contrary view. 


6. In Kattayat Pathumayi v. 
Raman Menon, (1903) ILR 26 Mad 740, 
Benson and Bhashya Ayyangar. JJ. while 
folowing the earlier decision of the 
Madras High Court observed that ‘if the 
questions were not already settled by more 
decisions than one of that court, they 
should entertain considerable doubt as to 
whether proceedings taken by a; pur- 
chaser to obtain possession of the pro- 
perty purchased could be regarded as re- 
lating to the execution, discharge or satis- 
faction of the decree within the meaning 
of Section 244 of the Civil P. C? In 
Sandhu Taraganar v. Hussain Sahib, 
(1905) ILR 28 Mad 87. Sir Arnold White, 
Chief Justice observed that if the matter 
were res integra he should be disposed to 
hold that the question is not one relating 
to the execution, discharge or Satisfaction 
of the decree. 


7. On account of conflict of deci- 
sions in the Calcutta High Court, the 
question was referred to a Full Bench of 
five Judges in Kailash v. Gopal, AIR 1926 
Cal 798 (FB). Four out of the five learn- 
ed Judges were of the opinion that the 
question relates to the execution, dis- 
charge or satisfaction of the’ decree, 
Cuming. J. dissented from the majority. 
Chakravarti, J. who sided with the majo- 
rity stated that strong and cogent argu- 
ments may be advanced on either side of . 
the question, The majority opinion was 
ultimately based on the ground that the 
question being a question cf procedure, 
they should not lightly disturb the view 
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taken by that court and followed for a 
long time unless such a view is inconsis- 
tent either with the language of the Code 
. Or any authoritative judgment of - the 
. Judicial Committee of the Privy Council. 
Cuming, J. in his dissenting opinion gave 
good reason for the view that he has 
taken that the question does not relate 
to execution, discharge or satisfaction of 
the decree, 


8. It will not be eee to dis- 
cuss the cases supporting the divergent 
‘views. Briefly stated, the grounds for 
the decisions holding the view that Sec- 


. tion 47 bars a suit- for delivery of pos- 


` session by a decree-holder auction pur- 
chaser are: (1) the decree-holder auc- 
tion-purchaser is a party to the suit and 
he does not cease to be a party to 
the suit after the sale. (2) the sale 
cannot be said to be complete without 
delivery of possession of the properties 


. ‘gold: the property purchased represents 


money for which the decree-holder ob- 
-tained his decree. He does not actually 
get the benefit of the money due under 
his decree until he gets possession of the 


property of the judgment-debtor pur~. 


‘chased by him and he is entitled to ask 
the court to put him in possession of the 


f "property purchased and the court is bound 


to give him. possession. (3) Arrangement 
of the provisions of the Code relating to 
execution. indicates that proceedings for 
_ delivery ‘of. possession are proceedings re- 
». lating to èkéçution of the decree. (Vide 
ae AIR 1926 Cal 798 (FB) ). 


hs 9. The grounds for the decisions 
: which have taken contrary view are? 
‘ (1). ‘the decree-holder auction purchaser 


= is. not a party to the suit: (2) the decree 


“lis .satisfied by the sale of the property 
Jand the payment to the decree-holder of 
the money so realised and the auction 


- ‘Isale is complete when confirmed. It may 


‘tbe set aside for various reasons, but 


:. failure to get possession by the auction- 
' purchaser is not one of them and the. 


validity of the sale does not depend upon 
the purchaser getting ‘possession. He does 
not get possession by virtue of the decree 
but by virtue of the sale. The applica- 
tion for delivery of possession is one of 
the results of the execution of the decree 
after it has been executed, but it does 
not relate to the execution of the decree. 
The execution terminates with the con~ 
firmation of the sale and the payment of 
the money to the decree-holder. 


If delivery of possession is a question 
relating to execution of the decree, the 
failure on the part of the decree-holder 
purchaser to obtain possession after his 
‘purchase, should entitle him to again ex- 
ecute the decree for the amount he has 
paid for the purchased property: because 
his decree would then have to be con- 
sidered as unsatisfied to that extent. 
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(3) The rules relating to delivery of pos- 
session found under Order 21 of the Code 
is headed ‘Execution of decrees and 
orders’ and not of decrees only. On an 
application under Rule 95 or 96. the court 
orders delivery of possession to be made 
and this order the court executes. If it 
were part of the execution of the decree, 
no further order would be necessary. Vide 
(i) the opinion of Cuming. J. in Kailash 
v. Gopal. AIR 1926 Cal 798 (FB), (ii) the 
opinion of Benerti. J. in Mst. Bhagwati 
v. Banwari Lal. (1909) ILR 31 All 82 
(iii) Tribent Prasad v. Ramasray Prasad, 
AIR 1931 Pat 241 (FB) (iv) Hargovind 
Fulchand v. Bhudar Raoji. AIR 1924 Bom 
429 (FB). and (v) Suraj Dei v. Mst. Gulab 
Dei. AIR 1955 All 49 (FB). 


10. The explanation to Section 47 
of the Code was amended in 1956. That 
amendment enacts that for the purpose of 
the section, a purchaser, at a sale in ex- 
ecutian of the decree is a party to the 
suit. The result of the amendment is to 
set at rest the controversies as to whe- 
ther the auction-purchaser is representa- 
tive of either party and if so of which of 
them. He must now be regarded as a 
party. In view of the said amendment, 
one of the grounds on which the view of 
the High Courts of Allahabad, Patna ete., 
is based is no longer valid. Even though, 
the decree-holder purchaser must now 
be regarded as a party to the suit. it is 
still necessary to bring the question under 
the section that it should relate to ex- 
ecution, discharge or satisfaction of the 
decree, 

11. All the High Courts seem to 
hold that where an auction-purchaser who 
is a stranger is resisted in obtaining pos- 
session by the judgment-debtor of the 
property purchased by him in execution, 
he may apply for delivery of possession 
under Order 21, Rule 95 or he may bring 
a regular suit for possession. Vide 
Mulla’s Commentary on Civil Procedure 
Code. 13th Edition, Vol. I. page 240. 

12. It was not disputed before us 
by the learned counsel for the contesting 
respondents that an auction purchaser 
who is a stranger is not barred by Sec~ 
tion 47 of the Code from bringing a re- 
gular suit for possession. After the am- 
endment of the explanation to Section 47, 
to which we have referred, we are un- 
able to make any distinction between the 
case of a decree-holder auction-purchaser 
and a third party auction-purchaser. If 
the question of delivery of possession in 
the case of an auction-purchaser who is 
a stranger is not a matter relating to ex- 
ecution. discharge or satisfaction of the 
decree, such a question in the case of 
decree-holder auction-purchaser also can- 
not be a question relating to execution, 
discharge or satisfaction of the decree. 


13. Where a decree-holder applied 
under ‘Sec, 51 (b) real with R. 11 (j) (ii) 


1972 


(ii) of Order 21 of the Code for the ex- 
ecution of ‘the decree by. sale of the pro- 
perty. the. court directs the sale under 
Order 21. Rule 64. in order to satisfy th> 
decree and pays the proceeds of the sal2 
or a sufficient portion thereof to. the party 
entitled under the decree. On the con 
firmation of the sale of the property ani 
the payment of the proceeds of the sal> 
to the decree-holder or by the purchase 
money being set off against the amourt 
due under the decree, ‘the decree is satis- 
fied. ‘The delivery of property to the 
qguction-purchaser is by virtue of the sale 
effected by the court. Tf delivery of po 
session is also a matter relating to ex 
ecution of the decree, the logical cor 
sequence that should follow where the 
auction-purchaser " fails to secure posses- 
sion is that the decree should be regarded 
as remaining unsatisfied and he should Le 
able to’ execute the decree once’ apain. 
We are in respectful agreement with tke 
reasoning of Cuming. J. in his dissentirg 
opinion in AIR 1926 Cal 798 (FB) and cf 
Jwalaprasad, J. in. AIR 1931 Pat 221 
(FB). In our judgment. delivery of. poz- 
session of property purchased in execl~ 
‘tion sale is not a question relating to e£- 
ecution, discharge or satisfaction of tke 
decree. Therefore. if the -auction-pur~ 
chaser fails to secure possession Ey, 
making ‘an application under Order 21, 
Rule 95. he is not barred by Section ¢7 
of the Code from recovering possession 
‘by instituting a-suit’ In that view of tke 
law the decree of the court below. has rae) 
be reversed. 


15. The appeal. therefore, is allow 
ed, the decree of the court below is res 
versed and the plaintiff's suit for posses 
sion of the plaint schedule properties 
with mesne profits from the date of suit 
until delivery of. possession is decreed, 
The mesne profits however shall be deter- 
mined after enquiry as provided by R. 12 
of O. 9 of the Code. . = 

16. In the circumstances, no casts, 

aa allowed. 
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provision under, is because Act 3 of 1983 
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and the Mysore Land Acquisition Act 
(1894) are not in pari materia. (X-Ref:— 
Ss. 14 to 18 and 23). (X-Ref'— Mysore 
Land Acquisition Act (7 of 1894), Sec- 
tions 4, 5, 5-A and. 6). 


Provisions of Sections .14_to 18 and 
23 of the Act 3 of 1903 and Sections 4, 
5, 5-A and 6 of the Mysore Land Acqui- 
sition Act (7 of 1894) are not in pari 
There are substantial points. of 
difference between ‘the schemes of the 
two Acts. Because: of the difference it 
became necessary to enact Section 23 (2) 
declaring that the date of publication of 
declaration under Section 18 of the Act 
should be deemed to be date of publica- 
tion of declaration: under Section 6 of 
the Mysore Land Acquisition Act for 
purpose of computation of compensation. 
(1966) 1 Mys LJ 308, Followed; (1967) 
2 Mys LJ 239, Distinguished. 


(B) City of Mysore provement 
Act (3 of 1903), Section 16 — Notifica- 
tion under Section 16 is not “equivalent 


to- a notification under Section 4 (1) of . l 


the Mysore Land Acquisition Act and - 
hence Section 4 (1) is not applicable.to 
acquisitions under Act (3 of 1903). (X- 
Ref:— Mysore Land Acquisition Act (7 
of 1894), Section 4 (1)). 

(Paras 7 .and 9% 


- (C) City of Mysore Improvement 
Act (3 of 1903), Section 18 —. Market 
value of land acquired is the. valu. as. on 


the date- of publication of. :-declaration ca 
under Section 18 even, after : Mysore Act i 


(1 of 1927). 


The position of law relating to the’ cs 


relevant date which should be taken into’ 
account for the purpose of detérmining ` 


the market value -for ‘the land acquired’, - 
under the Act remains unaltered after . ` 
it was enacted and compensation. is pay- `` 


able to the properties acquired even after. - 
Mysore Act 1 of 1927, on the basis of 
the market value of the properties as 
n-the date of the publication of a 
declaration under. Section’ 18. 
(Para 10) 
(D) Constitution of India, Art. 31 — 
Compulsory acquisition of property — 
Notification under Section 16, City of 
Mysore Improvement Act issued in 1945 
— Publication of declaration under Sec- 
tion 18 issued in 1959 and possession 
taken years thereafter — Fixing of mar- 
ket: value as on date of notification under 
Section 16 which was twenty years be- 
fore would not he just and reasonable 
and become. unconstitutional. (X-Ref:— 
City of Mysore Improvement Act (3. of 
1903), Ss. 16, 18 and 23). AIR 1971 Guj 
46, Followed. | (Para 13) 
Cases Referred: Chronological 
AIR 1971 Guj 46. M/s. Doongarsee | 


and Sons v. State of Gujarat 13 
(1969) M. F. A. No. 284 of 1969, 


(Mys) . ee 


Paras.” 
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1967-2 Mys LJ 239, M. Manicklal v. 
State of Mysore 
1966-1 Mys LJ 308 = ILR (1966) 
Mys 627, Laxmiah v. State of 


Mysore 5 


AIR 1964 SC 1217 = (1964) 3 SCR 
425, Nandeshwar Prasad v. U. P. 
Govt. mi) 
AIR 1963 SC. 1077 = 1963 Supp 2 
SCR 812, Patna Improvement l 
Trust v. Lakshmi Devi 6 


B. Krishna Rao, for Appellants in 
M. F. A. No, 128 of 1968 and R. J. Babu, 
for Appellants in M. F. A. No. 129 af 
1969, 27 and 98 of 1969 and 129 of 
1970; R. S. Mahendra.. for Respondent in 
all the Appeals except in M. F. A. 98 
of 1969 and M. K. Linganna. for Res- 
pondent in M. F. A. No. 98 of 1969. 


E. S. VENKATARAMIAH, J.:— The 
question of law referred to the Full 
Bench in all the above cases is as fol- 
lows:— 

“Whether the relevant date for de- 
termining the market value of the 
property acquired under the City of 
Mysore Improvement Act, 1903 (Mysore 
Act ITT of 1903) is the date of notifica- 
tion under Section 16 of that Act, or 
the date of notification issued under 
Section 18 of the Act, or the date of 
taking possession of property.” 


The undisputed facts in all 
these cases are thus: That all the build- 


ings and the lands acquired in these 
cases are’ situate in Devaraj Mohalla, 
Mysore City, in an area of commercial 
importance. These buildings and lands 
were acquired under the provisions of 
the. City of Mysore Improvement Act, 
1903 (Mysore Act III of 1903) (herein-~- 
after referred to as the Act) for purposes 
of formation of a straight road from the 
Statue Square to the District Offices in 
Mysore City. In all these cases the Noti- 
fication under the Section 16 of the Act 


was issued in the year 1945 and the 
notification under Section 18 of that 
Act was issued in the year 1959. The 


possession of the lands and buildings in 
question were however taken from the 
claimants on subsequential dates. There 
was therefore an interval of over four~ 
teen years between the date of the noti- 
fication under Section 16 and the date 
of the notification under Section 18 of 
the Act and an interval of nearly twenty 
years between the- date of the notifica- 
tion under Section 16 of the Act and 
the date of taking possession of the pro- 
perties. The market value of the pro- 
perties rose steeply from the year 1945 
onwards. Some of the persons whose 
properties were acquired under aforesaid 
notifications filed writ petitions before 
this court questioning the validity, of 
the Notifications in Writ Petition No. 257 
of 1965 and connected cases. One of the 
grounds raised in those writ petitions 
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was that the acquisition of the proper- 
ties nearly fifteen to twenty years after. 
the issue of notification under Sec. 16 
of the Act was illegal and if the noti- 
fications acquiring the property were 
held to be legal, then the compensation 
should be awarded to the claimants on 
the basis of the market value of the 
properties on the date on which the 
notification under Section 18 of the Act 
was issued. In those writ petitions, the 
validity of the notifications was upheld. 
But with regard to the question of com- 
pensation, this court observed in its 
order dated October 14, 1966. as follows: 


. “The question whether the notifica- 
tion under Section 16 of the Act should 
be treated as equivalent to a notifica- 
tion under Section 4 (1) of the Land 
Acquisition Act and the compensation 
should be based on the market value as 
on the date of the notification under 
Section 16 or whether the compensation 
should be based on the market value as 
on the date of the notification under 
Section 18. of the Act or whether it 
should’ be based on the market value. 
as on some other date. are all matters 


to be raised -and contended before the 
court in those references. Those ques- 
tions do not arise for decision at this. 


stage in these petitions and those ques- 
tions are, therefore, left open.” 
Thereafter -the references made to 
the court for determination of compen- 
sation payable to the. owners of the ac- 
quired properties were disposed of by 
the Civil Judge, Mysore, awarding com-~ 
pensation for the lands and buildings 
which formed the subject-matter of the 
above appeals on the ‘basis of their mar- 
ket value as on the date of the notifi- 
cation under Section 16 of the Act. In 
other words, even though the notifica- 
tion under Section 18 was issued in 
1959 and possession of the properties 
was faken some years. thereafter. the 
claimants were awarded compensation 
for the acquired properties on the basis 
of their market value in the year 1945. 
Aggrieved by the orders passed by the 
learned Civil Judge, the claimants filed 
the above appeals before this court. 
When the appeals came up before a Divi- 
sion Bench of this court, it was con- 
tended on behalf of the claimants that 
the lower court had committed an error 
in adopting the market value of the 
properties as on the date of the notifi- 
cation under Section 16 of the Act. as 
the basis for awarding compensation. 
On behalf of the Special Land Acquisi-~- 
tion Officer. City Improvement Trust 
Board. Mysore, it was contended that in 
several cases decided by this court in- 
cluding M. F. A. No. 284 of 1969 (Mys) 
it had been held that the relevant date 
for purpose of awarding compensation 
was the date of the notification under 


“* 
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Section 16 of the Act and therefore tke 
basis adopted -by the lower court wes 
right. The Division Bench after hear- 
ing the parties was of the opinion that 
although this court had decided sore 
cases on the basis of the market value 
of the properties as on the date of tke 
notification under Section 16, in those 


cases the question ‘had not been raised 


in the’ present form. The Division Bench 
was also of the opinion that there was 
no compelling reason to accept the said 
view. Hence, the Division Bench under 
Section 7 (1) of the Mysore High Couzt 
Act. 1961, referred the above ‘questicn 
of law to a Full Bench of this court for 
its opinion. 


3. In order to decide the ques- 
tion referred to the Full Bench, it is 
necessary to briefly refer to some of tke 
provisions governing the cases. The Act 
under which the. properties in questicn 
Were acquired for the benefit. of the 
City Improvement Trust Board, Mysore 
(hereinafter referred’ to as the Boarc), 
was enacted in the year 1903. The ob- 
ject was to make provision for improve~ 
ment and future expansion of the City 
of Mysore as well as for the appoin:~ 
ment of a Board of Trustees with power 
to carry out the aforesaid . purposes. 
Chapter III of the said Act deals wih 


the duties and powers .of the Board f: 


Trustees constituted for the improvement 
of the City of Mysore. Section 14 o£ 
the Act provides for the. drawing up f 
a detailed scheme for: the improvement 
or: expansion or -both, of the areas -o 
which the Act applies, and the under- 
taking of any works and ‘incurring f 
expenditure for the improvement:.. and 
development of any area and for the 
framing and execution of such improv2~ 
ment schemes as may .bé necessary from 
time to time. By sub-section (2) of Sez 


tion 14, the Board is also authorised -z0 


make any new or additional schem3s 
from time to- time.. Notwithstanding 
the aforesaid powers of the Board, : the 
Government is- also empowered wund=r 
Section 14 (3) of the Act whenever it 
is deemed necessary, - to require the 
Board to take up any improvement 
scheme or works and execute the same 
subject to such -terms and conditions as 
may be specified by the Governmert. 
Section 15 of the Act provides for the 
particulars to be provided for in an ira- 
provement scheme. Upon the completian 
of.an improvement scheme. by Sec. 16 
of the Act the Board is empowered ¿o 
draw up a notification stating the. fazt 
of the’ scheme “having been made and 
the limits. of the area comprised thera- 
in and’ name and-place where the ap- 
proved scheme, a.map of the area. com-« 
prised therein and a statement specify- 
ing the land which it is proposed to az= 
quire and of the land in regard to which 
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it is proposed to rééover betterment fee 
may be seen at all reasonable hours. It 
is also provided by the said section 
that a copy of such a notification shall 
be communicated to the President of 
the City. Municinal Council, to forward 
within thirty days from the date of re- 
ceipt thereof, to the Board any represen- 
tation which the Municipal Councillors 
may think fit to make with regard to. 
the scheme. A copy of the said noti- 
fication is also required to be published 
in three consecutive weeks in the Mysore 
Gazette. By. sub-section (2) of Section 
16 of the Act the Board is required to 
serve a notice on every person whose 
mame appears in the assessment list of 
the Municipality or the local body con- 
cerned or in the land revenue register 
as being primarily liable to pay the 
property tax or land reventie assess- 
ment on any building or land.which it 
is proposed to acquire in executing the 
scheme, or in regard to which the Board 
proposes to recover. a betterment fee, 
stating that the Board proposes to ac-- 
quire such building or land or to reco- 
ver such betterment fee and calling upon 
such person to state within thirty days 
from the date of service of the notice 
whether he dissents or not to such acqui- 
Sition of the building or land or for the 
recovery of such -betterment fee and if 
he dissents, to state the reasons for such 
Upon compliance with the pro- 
con- 
sideration of any representation or an- 
swer received under that section, the 
Board is’ authorised to consider the 
scheme, in the light of the representa- 
tions or answers received from interest- 
ed parties’ and to submit to the Govern- 
ment for sanction’ of the plans and esti- 
mate relating to the scheme in ques- 


. tion under S. 17. In the event of the Gov- 


ernment according its sanction to the 
scheme forwarded to it under Section 17, 
Section 18 provides that the-.Chairman 
of the Board shall forward’ a declaration 
for notification under the. signature of a 
Secretary to the Government stating the 
fact of such sanction. and that the land 
proposed to be acquired by the Board 
for.the purpose of the scheme is requir- 
ed for a public purpose. Clause (b) of 
Section 18 (1) provided for the publica- 


. tion of the said declaration in the Mysore 


Gazette and. clause (c) of Section 18 (1) 
states that the said declaration shall be - 
conclusive evidence that the land is 
needed for- public purpose and that the 
Board shall upon publication of the de- 


' claration, proceed to execute the scheme. 


Section 23 provides for, the procedure to 
be followed in connection with the ac- 
quisition of the land required for a.- 
Section 23 which is the mate- 


rial provision in which the answer to 


the question referred rests reads thus" 
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"23. The acquisition otherwise than 
by agreement of land within or with- 
out the City under this Act shall ba 
regulated by the provisions, so far as 


they are applicable, of the Mysore Land 


Acquisition Act, 1894, and by the follow- 
ing further provisions namely: 


(1) Upon the passing of a resolution 
by the Board that an improvement 
scheme under Section 14 is necessary in 
respect of any locality, it shall be so 
Jawful for any person either generally 
or specially authorised by the Board in 
this behalf and for his servants and 
workman, to do all such acts on or in 
respect of land in that locality as it 
would be lawful for an officer duly 
authorised by Government to act under 
Section 4 (2) of the Mysore Land Acqui- 
sition Act,” 1894 and for his servants 
and workmen, to do thereunder; and 
the provision contained in Section 5 of 
the said Act shall likewise be applicable 
in respect of damage caused by any of 
the acts first mentioned. 


(2) The publication of a declaration 
under Section 18 shall be deena to be 
the publication of a declaration under 
section 6 of the Land Acquisition Act. 


(3) For the purposes of Section 50 
(2) of the Mysore Land Acquisition Act, 
the Board shall be deemed to be the 
local authority concerned. 


(4) After the land vests in the Gov- 
ernment under Section 16 of the Mysore 
Land Acquisition Act, 1894, the Deputy 
Commissioner shall, upon payment of 
the cost of the Acquisition, and upon the 
Board agreeing to pay any further costs 
which may be incurred on account of 
the acquisition, transfer the land to the 
Board and the Land shall thereupon vest 
in the Board.” 

(underlining is by us) 


= If may be mentioned here that apart 
from Section 23. there is no other sec- 
tion in the Act dealing with acquisition 
and payment of compensation payable to 
the owners of the property from whom 
Jand is acquired for purposes of an im- 
provement scheme. A reading of Sec- 
tion 23 would show that for purpose of 
computation and payment of compensa- 
tion, the provisions of the Mysore Land 
Acquisition Act, 1894 (hereinafter refer- 
red to as the Acquisition Act) should 
be followed so far as they are appli- 
cable. The relevant provision of the 
Acauisition Act for the above purpose is 
Section 23. Section 23 of the Acquisi- 
tion Act as it stood when the Act was 
pees in the year 1903 read as fol- 
Jows:— 


“23, (1) In determining the amount 
of compensation to be awarded for land 
acquired under this Act, the court shall 
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take into consideration — first, the maT- 
ket value of the land on the date of 
the publication of the declaration re- 
lating thereto under Section 6 ........ sees 


(rest of the section is not necessary. 
for the purpose of these cases) 


The above section was on the lines 
of Section 23 of the Indian Land Ac- 
quisition Act (Act 1 of 1894) until its 
amendment by Central Act 38 of 1923. 
Section 23 of the Acquisition. Act was 
also similarly amended by Mysore Act 
1 of 1927. By that amendment, the 
words “declaration relating thereto under 
Section 6” in Section 23 (1) were sub- 
stituted by the words “notification under 
Section 4, sub-section (1). 

Hence after the said Mysore Act I 
of 1927, for lands acquired under the Ac 
quisition Act, compensation became pay~ 
able on the basis of their market value 
as on the date of the publication of 
notification under S. 4 (1) of that Act. It 
is significant to note that the Mysore 
Legislature did not make any correspond- 
ing amendment in the Act. Although 
we find a deeming provision in sub-sec- 
tion (2) of Section 23 of the Act stating 
that the publication of a declaration 
under Section 18 shall be deemed to be 
the publication of a declaration under 
Sec. 6 of the Acquisition Act, there is 


‘no provision stating that a notification 


issued under Section 16 or any other 
provision of the Act shall be deemed to 
be a notification issued under S. 4 (1) 
of the Acquisition Act. In. our opinion, 
the object of stating in Sec. 23 (2) that 
the notification under Section 18 of 
the Act shall be deemed to be a decla- 
ration under Section 6 of the Acquisi- 
tion Act. appears to be that the legis- 
lature wanted to fix the date with 
reference to which the market value 
has to be determined. We may also 
emphasise that that is one of the gov- 
erning principles of valuation in com- 
pulsory acquisition. Since under Sec- 
tion 23 (1) of the Acquisition Act. as it 
stood in 1903, the relevant date for 
determining the market value of the 
land acquired was the date of the pub- 
lication of a declaration under Sec- 
tion 6. of that Act. it was provided in 
the Act, that the date on which the 
notification under Section 18 was pub- 
lished should be treated as equivalent 
to a declaration under Section 6 of the 
Acquisition Act. If any other construc- 
tion were to be placed, the deeming 
provision in Section 23 (2) of the Act 
would not serve any purpose at all. 
It follows, therefore, that the Legisla- 
ture intended when the Act was pas- 
sed that compensation should be paid 
for the land acquired under’the Act on 
the basis of the market value of the 
lands as on the date of publication of 
the declaration under Section 18. 


$ 
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4, The. question for considerction 
is whether. by the amendment. made by 
the Mysore Land Acquisition Act | of 
1927 substituting the words “deckra- 
tion relating thereto under S. 6” in Sec- 
tion 23 (1) by the words “notificetion 
under Section 4, sub-section (1)”, the 
relevant date for purpose of determin- 
ing the compensation had been altered 
even in the case of lands acquired under 
the Act. ` 


5. The effect of a deeming pro- 
vision is well settled. It may be neces- 
sary to enact a deeming prov-sion 
when the thing which is deemed te be 
equivalent to the other is really -not 
equivalent to the other or: when there 
is doubt about it. A comparative study 
of the provisions of Sections 14 to 18 
and 23 of the Act and Sections 4,.5. 5-A 
and 6 of the Acquisition. Act ‘would 
demonstrate that the said provisions are 
not in pari materia. There are sub- 
stantial points of difference between 
the schemes of the two Acts. 
cedure under the Act for acquiring a 
property for the purpose of a sch2me, 
as already stated, is governed by Sec- 
tions 14 to 18. and 23. ‘Under Section 
14 the Board has to pass a resolution 
providing for the drawing up of a de- 
tailed scheme or for undertaking any 
work. Thereafter the said scheme has 
to be published under Section 16 in 
regard to which it is open to the 
Municipality and owners of: property 
to make representations. On a consi- 
deration of such representations, the 
Board, ‘if it, comes to. the conclusion 
that the Scheme should be implement- 


ed, should forward the same to the 
Government for:‘its sanction. On re~ 


ceipt- of the .sanction of the Govern- 
ment, a.declaration has to be publish- 
ed under Section 18. . it is to. be seen 
that there is. no provision in the’ Act 
prescribing the period within whick the 
procedure commencing with the ‘draw- 
ing up of the scheme and ending with 
the declaration. under Section 18 should 
be completed. It-may be as it has hap- 
pened in these cases there may òde a 
of: nearly fifteen years: Ap- 
parently for. this reason, the Legisla- 
ture intended that the relevant date 
for determining the -market value of 
the properties acquired under the Act 
should bethe date on which a decla- 
ration is“‘published under Section 18. 


In ‘the case of acquisitions under the 
Acquisition Act, the procedure is - not 
SO complicated. - The proposal to ac- 


quire is notified under Section 4 (1) by 


_the Government and not by the Board 


and the declaration under Section 6 is 
also made by the Government. 
and substance the Act is intendec 
effect improvement to.. the. City of 
Mysore and provide for- its future ex- 
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-from a. decision of this Court 
.Laxmiah v, State of Mysore, 


The pro- 


It, therefore, 


. the Improvement Act. It is 


In pith’ 
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pansion. The acquisition of land under 
it is only incidental :or ancillary to 
the main purpose, whereas. under the 
Acquisition Act the land is acquired 
by the Government for a public pur- 
pose. The two Acts cannot, therefore, 
be considered to be in pari materia. 


6. Our — support 
in M. 
(1966) 1 
Mys LJ 308 in which it was held that. 
the City of Bangalore Improvement 
Act, which is similar to the Act, and 
the Acquisition Act differed in several 
respects.. While doing so this Court 
relied upon two decisions of the Supreme 
Court. namely, Patna Improvement 
Trust v. Lakshmi Devi, (AIR 1963 SC 
1077) and Nandeswar Prasad v. U. P. 
Government, (AIR 1964 SC 1217). In 
the first of the two decisions of the 
Supreme Court referred to above, the 
Act which came up for interpretation 
was the Bihar Town Planning and Im- 


view receives 


provement Trust Act (35 of 1951) and ` 


in the second it.was the Kanpur Urban 
Area Development Act (6 of 1945). In 
the said Acts we find provisions simi- 
lar to’ the provisions of the Act, pro- 
viding ‘for an alternative procedure to 
acquire land for the purpose of the 
local authorities referred to therein. 
It was further held by this Court in 
Laxmiah’s case, 1966 Mys LJ 308 re- 


ferred to above, that whenever the 
Trust -Board proposed to acquire any 
land it did so under the provisions of 


the City of Bangalore Improvement Act 
and pot under the provisions of 
the Acquisition Act and that reference 
to the Acquisition Act in Section 27 of 
the City of + Bangalore Improvement 
Act did not make that acquisition an 
acquisition umder the Acquisition Act. 
came to the conclusion 
that the provisions contained in Sec- 
tions, 4, 5-A and 6 of the Acquisition 
Act were inapplicable for acquisition 
under the City of Bangalore Improve- 
ment. Act, and that~ their place had 
been taken by Sections 16 and 18 of 
because 
of this difference between the Act and 
the Acquisition Act-it became neces- 
sary- to enact Section 23 (2) of the Im~ 
provement Act declaring that the date 
of publication of the declaration under 
Section 18 of that Act should be deem- 
ed to be the date of publication of the 
declaration under Section 6 of the Ac- 
quisition Act. for. purposes of- computa- 


tion of compensation, 


A Sacandiy. it is not- “possible to 
agree with the contention urged on be- 
half .of the Special Land Acquisition 
Officer that the notification under Sec- 
tion 16 should - be treated’ as equiva- 
lent -to. the notification under Section 4 
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.(1) of the Acquisition Act, for we find 
that such a contention is negatived by 
Section 23 (1) of the Act itself. The 
object of issue of a notification under 
Section 4 (1) of the Acquisition Act is 
to permit any officer authorised by the 
Government or the Deputy Commis- 
sioner to enter upon the land propos- 
ed to be acquired and to carry out 
all acts provided by Section 4 (2) of 
the Acquisition Act to provide for 
‘compensation for any damage caused 
to the land by the carrying out of the 
acts authorised by Section 4 (2) of the 
Acquisition Act. Section 23 (1) of the 
Act states that upon the. passing of a 
resolution by the Board that an im- 
provement scheme under Section 14 is 
necessary, it would be lawful for any 
person authorised by the Board to 
enter upon the land carry out the seve- 
tal acts on the land in question as 
provided under Section 4 (2) of the 
Acquisition Act and the provisions of 
Section 5 of the Acquisition Act would 
likewise be applicable in respect of 
damage caused by any of the acts of 
servants or workmen of the Board. It 
is, therefore, to be seen that what is 
intended’ to be achieved by the publi- 
cation of a notification under Section 4 
(1) of the Acquisition Act is sought to 
be achieved under the Act by a reso- 
lution under S. 14 of that Act. The date 
of such resolution can only be anterior 
to the date of publication of notification 
under S. 16. Hence, we are of the opin- 
ion that it is very difficult to accept 
that a notification under Section 16 of 
the Act is equivalent to a notification 
under Section 4 (1) of the Acquisition 
Act. If the Legislature had so intend- 
ed it would have amended the Act, 
when it amended the Acquisition Act 
by providing that a notification under 
Section 16 of the Act should be deem- 
ed to be equivalent to a notification 
under Section 4 (1) of the Acquisition 
Act. There is, therefore, no warrant 
for accepting the submission made on 
behalf of the Special Land Acquisition 
Officer. 


8. Sri. R. S. Mahendra, the learn-~ 
ed counsel for the Special Land Ac 
quisition Officer, relied upon a decision 
of a Division Bench of this court, in 
M. Manicklal v. State of Mysore, (1967) 
2 Mvs LJ 239 and contended that Sec- 
tions 4. 5-A. and 6 of the Acquisition 
Act were similar to Sections 16 to 18 
of the Improvement Act. In that case 
this court was of the view that all 
that had to be done under Sections 4, 
5-A and 6 of the Acquisition Act was 
done equally efficaciously under Sec- 
tions 16 and 18 of the Act and hence 
there was no need for again following 
the procedure prescribed under the Ac- 
quisition Act in the form of a prelimi- 
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nary notification under Section 4 or 
hearing under Section 5-A or a decla- 
ration under Section 6 of that Act. 
The said decision was rendered in a 
writ petition where. the contention of 
the petitioner was that in addition to 
the procedure prescribed under the 
Act, the procedure prescribed under 
the Acquisition Act also. had to be 
followed. The court made the obser- 
vation while repelling the said conten- 
tion. But nowhere in that decision 
this court held that for purpose of deter- ` 
mining the compensation.. the date of 
the notification under Section 16 of the 
Act should be taken as the relevant 
date. There was no occasion also for 
the court to say so. - 


9. It was also contended on be- 
half of the Special. Land Acquisition ` 
Officer that by the amendment of Sec- 
tion 23 (1) of the Acquisition Act by 
Mysore Act 1 of 1927. the Legislature 
intended that it should be effective 


-even in the case of properties acquir- 


ed under the Act. It was argued that 
it was necessary in the circumstances 
to give effect to the provisions of Sec- 
tion 23 of the Acquisition Act. We 
cannot accede to the said contention. 
Section 23 of the Act clearly says that 
the provisions. of the Acquisition Act 
should be followed in the matter of 
acquisition of lands under the Act in 
so far as they are applicable. The 
words “so far as they are applicable” 
clearly indicate that it is open to the 
court not to apply any provision of 
the Acquisition Act to acquisitions under 
the Act if it is not possible to apply 
the same. We are of the opinion that 
in the absence of a deeming provision 
in the Act declaring that a notification 
under’ Section 16 shall be deemed to 
be a notification under Section 4 (1) of 
the Acquisition Act, it has to be held 
that the words “notification under Sec- 
tion 4, sub-section (l1)” appearing in 
the Acquisition Act would not be ap- 
plicable to an acquisition ai the 
Act. k-i Thea 


10. We are of. the opinion that 
the position of law relating to the re- 
levant date which should be taken into 
account for purpose of determining the 
market value of the land.- acquired 
under the Act remains unaltered after 
it was enacted and compensation is 
payable to the properties acquired even 
after Mysore Act 1 of 1927, on the 
basis of the market value of the pro- 
perties as on the date of the publica- 
tion of a declaration under Section 18 
of the Act. 


11 It was lastly contended by 
Sri R. S. Mahendra, that the provisions 
of the Indian Land Acquisition Act as 
it is now in force ín Mysore State 
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should be applied -to these. cases. - By 
Mysore Act 17 of. 1961, the Mysore 
Legislature repealed the Acquisition Act 
and extended the. Indian Land Acqui- 
sition Act, 1894, with some modifica- 
tions to. Mysore State. The provisions 
of the. Indian Land Acquisition Act be- 
ing materially similar to the provisions 
of the Acquisition Act, the views- ex- 
pressed by us in regard to the Accuisi- 


tion Act hold good in the case of Irdian. 


Acquisition .Act also. There is 320w- 
ever one additional reason for seving 
so. Section. 5-A. of the Indian . wand 
Acquisition Act has been amended by 
the. Mysore Legislature by setting out 
the time limit within which the: re- 
port of the: Deputy Commissioner skould 
be forwarded to the~Government. But 
- no such restriction is to be found re- 
garding the time within which the 
Board should submit a scheme for the 
sanction’ by the Government. 
the relevant provisions of the Act 
continue to. - remain unaltered evén 
after the Mysore Act 17 of 1961, was 
passed. Hence, we do not -find any 
sitbstance in.the above contention’ also. 


-..12:-. Sri R..J; Babu, the léerned 
counsel for one.:of the appellants in 


the above cases, however contended that . 


-the relevant date. for fixing the com- 
pensation js the date on which. ,.pcsses- 
sion of. the: property. was. taken: by the 
Board. We -find it difficult to - accept 
this submission. The Act when it was 
enacted clearly declared that: the rele- 


vant date was’ the date of :the rubli- 


cation of a declaration under Secticn 18 


by enacted Section 23 (2) of the. Act.: - 


13- Before. concluding - we pro- 
pose to refer to- one other aspect of 
the matter. ‘If we accept the conten- 
tion of the Special Land Acquisition 
Officer that the market value prevail- 
ing in 1945 should -be taken’ as the 
basis. then the acquisition of the pro- 
perties in these cases’ might” itseli be- 
come unconstitutional. It would not 
be just and reasonable to give compen- 
sation’ -for a ‘property acquired’ ky a 
.|public authority, on the ‘basis of its 
market value prevailing some fifteen -or 
twenty years before the date of tak- 
ing possession. We may refer here to 
-a decision of the High Court of Guja- 
rat in M/s. Doongarsee. and Sons ` V; 
State. of Gujarat,’ (AIR 1971 Guj 46) 
-in which it is. observed that a declara- 
tion under Section .6 
tion Act in order to’be valid mus: fol- 
low within a reasonable time after the 
issue of- Section 4 notification In 
that: “case Section:4 notification was 
issued on May 20. 1961 and- Section 6 
notification was. issued on June 6, 1966 
and thus there was an interval of: about 
five years between the two notifications. 
It was held that a five years interval 
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‘as unconstitutional by "the 


of the Acguisi- . 
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of time was unreasonable. In the caseg 
before us, as -already. stated, the inter- 
val between the notification under Sec- 
tion 16 and the notification under Sec- 
tion’ 18 of the Act.is ‘nearly. fifteen 
years. gis 3 5 

14. Our answer to the question 
referred to the Full Bench, therefore, 
is: The relevant date for determining 
the market value of the property ac- 
quired under the. City of Mysore Im- 
provement Act. 1903 (Mysore Act ID of 
1903) is the date of notification of -the 
declaration under Section 16. of the Act. 
o I5 The papers will now go back 
to the appropriate Division Bench for 
disposal of the appeals in accordance 
with the opinion expressed above. 

ae ; Order accordingly. 





“AIR 1972 MYSORE 199 (V 59 C 65) 
E. S. VENKATARAMIAH AND M. S. 
= NESARGI. JJ. 2 
C. Rudre Gowda, Petitioner v. Angadi 
Chikkanna, Respondent. -- - - 

Civil Revn. Petn. No. 1618 of 1971, 
D/- 9-2-1972, against order of Munsif, 
Chikkaballapur, D/- 9-6-1971. 

Mysore. General . Clauses Act (3 of 
1898), ‘Sections: 6, 7 — Act beld un- 
constitutional by .a Court — Acts re- 
pealed by the Act .struck down not 
reviveď - thereby —- (X-Ref:— General 
Clauses Act (1897), S. 6).. 

Where an Act of Legislature. con- 
taining a-provision repealing an ear- 
lier Action the same subiect, is held 
Court, it 
does not revive. the provisions of the 
earlier repealed “Act. 

An Act, which is repealed. by a 
subsequent Act is taken out of the 
Statute Book immediately the repealing ` 
provision comes into force. The repeal- 
ed Act could thereafter be revived or 
brought into force again only by fol- 
lowing the procedure prescribed for 
making a law. The repealed Act is 
not revived merely because the new 
Act is wholly struck down by a judg- 
ment of the Court. (Paras 6, 8) 

On the question whether the Mysore 
Agricultural Debtor’s Relief Act 1928 
was revived when the Mysore Agricul- 
tural Debtors. Relief Act, 1966, which 
was enforced on 1-4-1969 and which 
had by: Section 64 repealed. the 1928 
Act, was struck.down as wholly un- 
constitutional-in (1970) 1 Mys.LJ 43. 

‘Held. it is not disputed that the 
Mysore Legislature: had the power to 
repeal “the Acts. mentioned in Sec- 
tion 64 (2) of the -Act and the said sec- 


tion for its validity did: not depend 
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upon the validity of other sections of 
the Act. In those circumstances, Sec- 
tion 64 became effective on April 1, 
1969, when it came into force and it 
virtually spent itself out immediately 
thereafter because the laws which were 
repealed by that section ceased to be 
operative forthwith subject however ‘to 
the proviso which kept alive anything 
done or any section taken under the 
Acts so repealed. The subsequent judi- 
cial declaration could not undo what 
had been achieved by Section 64 as 
soon as the Act came into force. 


A rule or law which has ceased to 
be in existence by virtue of the rule 
or law having been cancelled or re- 
pealed by a competent authority, would 
mot revive or a rule or law made in 
substitution of the same being declar- 
ed unconstitutional by a court. AIR 
1964 SC 179; AIR 1965 SC 1430. Rel. 
on; AIR 1963 Ker 330; AIR 1970 SC 
680, Dist; (1971) 1 Mys LJ 350, Ap- 
proved; AIR 1972 Mys 119, Overruled. 

' (Paras 8. 11) 
Cases Referred: Chronological Paras 
AIR 1972 Mys 119 = (1971) 2 Mys 
LJ 348, Venkatappa v. S. N. 
Venkateshaiah 
(1971) 1 Mys LJ 350, P. V. Ranga- 
swami v. Shah Krishnaji Valaiji 
and Co. 
AIR 1970 SC 685, Mulchand Odha- 
vi ni Rajkot ‘Borough Munici- 


nero. i Mys LJ 43, D. M. Thippe- 


2, Wl 


swamy v. State of Mysore - 3,8 
AIR 1965 SC ° 1430 = (1965) 2 l 
SCR 421, B. N. Tewari v. Union l 
of India ` ; 8 
AIR 1964 SC 179 = (1965) 2 Lab 
LJ 560, T. Devadasan v. Union 
of India 8 
AIR 1963 Ker 330 = 1963 Ker LJ 
` 1185, Chembakave Vadakkek- 
kara Lakshmi v. Nellisseri Gra- _ 
mam Narayanaswami Iver - KO 
H. R. Venkataramiah, for Peti- 


tioner; C. S. Shantamallappa. for Res- 


pondent. 


VENKATARAMIAH, J. :— The peti- 
tioner herein is the defendant in the 
suit, Original Suit No. 62 of 1970 on 
the file of the Munsiff, Chikkaballa- 
pur. The said suit was instituted for re- 
covery of a certain sum of money due 
on a promissory note executed by the 
defendant. In the course of the writ- 
ten statement the defendant contended 
that he was an agriculturist within the 
meaning of the Mysore Agriculturists 
Relief Act, 1928, and, therefore, he was 
entitled to the reliefs thereunder. In 
view of the above contention, the Mun- 
siff framed issue No. 1. By the time 
the said issue was taken up for hear- 
ing it was held by this Court in P, 


A.I. Re 


V. Rangaswamy v, Shah Krishnaji 
Valaji & Co., (1971) 1 Mys LJ 350 that 
the Mysore Agriculturists Relief Act, 
1928, was no longer in force, and, 
therefore, the Munsiff ordered that no 
relief could be granted to the defen- 
dant under that Act. He also ordered 
deletion of issue No, 1 in the suit. Ag- 
prieved by the said order, the defen- 
dant has filed this petition. 


2. When the petition came up 


for hearing before Jagannatha Shetty, J- 


he noticed that there was a conflict 
between the views expressed by this 
Court in Rangaswamy’s case, (1971) 1 
Mys LJ 350 and the views expressed 
in Venkatappa v. S- N. Venkateshaiah, 
(1971) 2 Mys LJ 348 = (AIR 1972 Mys 
119) and, therefore, he referred the 
above petition for disposal by a Divi- 
sion Bench. 


3. It is necessary to state a few 
facts to understand the question in- 
volved in this case. The Mysore Agri- 
culturists Relief Act, 1928, was in force 
in the area from which this case arises 
till the Mysore Agricultural Debt 
Relief Act, 1966 (Mysore Act 29 of 1986) 
(hereinafter referred to-as the Act) was 
brought into force. The Act came into 
force with effect frora April 1, 1969. as 
per the notification issued by the State 
Government under Section 1 (3) of the 
Act. By Section 64 (2) of the Act, the 
Mysore Agriculturists Relief Act, 1928, 
was repealed. Jt was however provid- 
ed that such repeal would not affect 


‘the previous operation of that law and 


that anything done or any action taken 
thereunder shall not be invalid. Some 
time thereafter a large number of writ 
petitions were filed before this Court 
and they were all disposed of by a 
common judgment on October 31, 1969, 
holding that the whole Act was un- 
constitutional {vide D. M. Thippeswamy 
v. State of Mysore, (1970) 1 Mys LJ 43 
on the ground that Section 3, proviso (a) 
to Sections 4 and 61 were violative of 
Article 14 of the Constitution. The 
court held that since those provisions 
were not severable from the rest of 
the provisions of the Act, the entire 
Act was unconstitutional, We are in- 
formed that an appeal filed against the 
said decision is still pending before the 
Supreme Court. 


4, After the above decision the 
question whether a declaration made 
by this Court that the whole Act was 
unconstitutional would. have the effect 
of reviving the Mysore Agriculturists 
Relief Act, 1928. which was one of the 
Acts repealed by Section 64 (2) of the 
Act, came up for consideration before 
this Court in. Rangaswamy’ s case. It 
was contended in that case that on ac- 
count of the Act being declared as un- 
constitutional in its entirety, the re 
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péaling provision of that Act alse 
should be deemed to haye been held 
void from the inception. and therefore, 
the Act had, not the effect of repealing 
the Acts mentioned in Section 64. Im 
support of the above contention, a deci- 
sion of the Supreme Court in Mulchand 
Odhavii v. Rajkot Bordugh Municipa- 
lity, AIR 1970 SC 685 was relied upor- 
Venkataswami, J.. who decided that 
case. negatived- the above submission 
after distinguishing the decision of the 
Supreme Court relied on by the peti- 
tioner. Thereafter in- Venkatappa’s 
case Datar, J., relying upon the ver7 
same Supreme Court decision came t> 
a contrary conclusion and held that th2 
Mysore Agriculturists Relief. Act, 1923 
revived on the Act being declared as 
unconstitutional by this Court. Sr 
E. Venkataramiah, the learned 
counsel for the petitioner, relying upon 
the very same decision of the Suprema 
Court contended before us. that th= 
Mysore Agriculturists Relief Act, 1928, 
was still in force. We find it difficult 
to uphold the above contention. 


-5 The facts of Mulchand’s ` cass 
were these; The Raipramukh of Saurs- 
shtra promulgated Ordinance No. 47 cf 
1949 which came into force: on August 
31, 1949, with the object of enablinz 
the State Government to levy ‘and cok 
lect octroi duty in the -towns and cities 
of that State and to pass on the duty 
so collected by it to those cities anid 
towns until the Municipalities therein 
were constituted under the Bombay 
Municipal Boroughs Act, 1925, which 
was extended to that State earlier by 
Ordinance No. 40 of 1949 and _ those 
Municipalities made bye-laws and rules 
enabling them to levy and collect octrei 
and other municipal taxes. Raikot 
Municipality was one of the Municipal- 
ties in that State. In exercise of tke 
power vested in the State Government, 
the .. State Government made certain 
Tules for the Rajkot Municipality by a 
notification dated December - 
with regard to imposition and collec- 
tion of octroi duty and those rules were 
brought into effect with ‘effect from 
December 1, 1950. Under -those rules 
the Municipality was collecting octroi 
until August 1,- 1953, when it framed 
its own bye-laws and rules:-in exercise 
of the power conferred on. it- by tke 


Bombay Municipal Boroughs Act. Cn 
the promulgation of those. rules ard 
bye-laws, the Government - issued. a 


notification deleting the said Municipa- 
lity from the First Schedule to the 
Ordinance 47 of 1949, under which tke 
State Government had been authorised 
to make rules. Thereafter one of the 
firms carrying. on business. within the 
limits of the said Municipality ques- 
tioned in a suit the validity: of the rules 


5, 1943, 
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and bye-laws made by the Municipality. 
In the said suit it was held that ‘the 
bye-laws and rules framed _by the 
Municipality had not been made in com- 
pliance with Sections 61 (1), 75 and 77 
of the Bombay Municipal Boroughs Act, 
and, therefore, were illegal and conse- 
quently the said rules and  bye-laws 
could not be enforced by the Municipa- 
lity. It further held that since the 
new rules and bye-laws made by the 
Municipality had not been validly 
made, the rules framed by the Govern- 
ment continued to be operative by 
virtue of Ordinance No. 47 of 1949 and 
it also- held that the deletion of the 
Municipality from the First Schedule 
of the- Ordinance, was only conditional 
upon the new rules and bye-laws 
framed by the Municipality were valid. 
Since the new rules and bye-laws were 
held to be illegal, the rules framed by 
the Government under the Ordinance 
continued to be in force. The matter 
ultimately came up before the Supreme 
Court and the Supreme Court held that 
while the notification was issued by 
the Government deleting Rajkot Munici- 
pality from the First Schedule to Ordi- 
nance No. 47 of 1949, the intention 
obviously was that once the Municipal 
Rules came into operation, the Govern- 
ment rules ceased. to .operate.. The 
Supreme Court was also of the view 
that it was clear from the language of 
Ordinance No. 47 of 1949 that the Gov- 
ernment rules would cease to apply 
from the time the Municipality brought 
into force its own rules and bye-laws - 
under which it. could validly. impose, 
levy and recover octroi duty. The Jaw 
did not intend any hiatus when nei- 
ther the Government rules nor - the 


-Municipal rules would be in the field. 


6. Therefore, the Supreme Court 
was of the opinion that it was clear 
that if the bye-laws made by the 
Municipality could not be legally in 
force for some reason or the other, the 
Government rules- would .continue to 
be operative. According to the Supreme 
Court it was not a case of the Govern- 
ment rules being revived but it was 
a case where the Government rules 
continued to operate by virtue of Ordi- 
mance No. 47 of 1949 until valid. rules 
and bye-laws were made by the Munici- 
pality. As observed by Venkataswami, J. 


in Rangaswamy’s case the facts of 
Mulchand’s case were different from 
the facts of the present case... The 


ease before the Supreme Court was ‘not 
one where certain rules and bye-laws 
which had ceased to be operative were 
revived on account of. a decision of 
the Court holding that a law..by rea-: 
son of which the said rules and bye- 
laws had become inoperative, was il- 
legal or unconstitutional, It is clear. 
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from the observations of the Supreme 
Court in that decision which reads: 


“There was no question of the 
Government rules being revived. as in 
the absence of valid rules of the res- 
pondent-Municipality they continued to 
operate.” 


It is, therefore, clear that in the above 
decision, the Supreme Court was not 
concerned with a case where an Act 
of Legislature which contained a provi- 
sion repealing an earlier Act and which 
was later on struck down by a Court 
as unconstitutional. Hence. the above 
decision is clearly distinguishable from 
the facts of the present case. 


1. By Section 64 (2) of the Act, 
the Mysore Agriculturists Relief Act, 
1928, was repealed’ and the said sec- 
tion, as already stated, came into force 
on April 1, 1969. The Acts which were 
repealed were taken out of the Statute 
Book immediately the repealing provi- 
sion came into force, and that the 
said Acts could be revived or brought 
into force again only by following the 
prescribed procedure for making ‘a law. 
In the instant case, no such law hes 
been passed by the competent Legisla- 
ture to revive them. The question 
however which remains to be answer- 
ed in this case is whether, on the Act 
having been struck down by a judg- 
ment of this Court, the Mysore Agri- 
culturists Relief Act, 1928, has come 
into force again. It. was contended on 
behalf of the petitioner that in view 
of judicial declaration made by this 
Court declaring the whole Act as void, 
Section 64 of the Act which repealed 
the earlier Acts must be considered as 
never having come into existence. On 
the above basis it -was contended that 
the earlier Acts which: were repealed 
by Section 64 (2) came into force again. 
It is very difficult to accept the above 
submission. 


8. In D. M. Thippeswamy’ S case, 
(1970) 1 Mys LJ .43 it is no doubt true 
that this Court struck down the entire 
Act on the ground that the invalid 
provisions were not severable from the 
rest of the provisions of the Act: On 
a careful reading of the said decision, 
it is seen that this Court did not apply 
its mind to Section 64 of the Act specifi- 
cally. It is not disputed that the Mysore 
Legislature had the power to repeal 
the Acts mentioned in Section 64 (2) of 
the Act and the said Section, for its 
validity did not depend upon the vali- 
dity of other sections of the Act. In 
those circumstances, Section 64 became 
effective on April 1, 1969. when it came 
into force and it virtually spent itself 
out immediately thereafter because the 
laws which were repealed by that sec- 
tion ceased to be operative forthwith 


A. I. R- 


subject however to the proviso which 
kept aliye anything done or any action 
taken under the Acts so repealed. The 
subsequent judicial declaration could 
not undo what had been achieved by 
on 54 as soon as the Act came into 
orce, 


A similar question arose for consi- 
deration before the Supreme Court in 

N. Tewari v. Union of India, (AIR 
1965 SC 1430). The said case was. a 
sequel to an earlier decision of the 
Supreme Court in T. Devadasan v. Union 
of India, AIR 1964 SC 179, in which a 
certain rule regarding the recruitment 
of employees to the Central Secretarial 
Service was struck down as being un- 
constitutional. The said rule was made 
in 1955 ‘in substitution of an earlier 
rule which was in force from 1952. 
The question for consideration before 
the Supreme Court in Tewari’s case was 
whether on the rule framed in 1955 be- 
ing declared as unconstitutional the 
rule of 1952 which was substituted by 
the rule of 1955 again revived. Deal- 
ing with that -aspect of the case the 
Supreme Court observed as follows :— 


“We shall first consider the ques- 
tion ‘whether the’ carry forward rule 
of 1952 still exists. ‘It is true that in 
Devadasan’s case, AIR 1964 SC 179, 
the final order of this Court was in 
these terms:— ' 


“In the result the petition succeeds 
partially and the carry forward rule as 
modified in 1955 is declared invalid.” 


. That. however does not mean thaf 
this Court held that the 1952 rule must 
be deemed to exist because this . Court 
said: that the carry forward rule as 
modified in 1955 was declared invalid. 
The carry forward rule of 1952 was sub- 
stituted by the carry forward rule of 
1955. On this substitution the carry for- 
ward rule of 1952 clearly ceased to 
exist because its place was taken by 
the carry forward rule of 1955. .Thus 
by promulgating the new carry forward 
rule in 1955, the Government of India 
itself cancelled the carry forward rule 
of 1952. -When therefore this Court 
struck down the carry forward rule as 

modified in 1955 that did not mean that 
the carry forward rule of 1952 which 
had already ceased to exist, because the 
Government of India itself cancelled it 
and had substituted a modified rule in 
1955 in its place, could revive. We are 
therefore of opinion that after the judg- 
ment of this Court in Devadasan’s case, 
AIR 1964 SC 179 there is no carry for- 
ward rule at all, for the carry forward 
rule of 1955 was struck down by this 
Court while the carry forward rule of 
1952 had ceased to exist when the Gov- 
ernment of India substituted the carry 
forward rule of 1955.in its place ......” 


rea a 
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The above view of the Supreme 
Court: makes it abundantly clear that a 


Tule or law which has ceased to be in’ 


existence by virtue of the rule or law 
having been cancelled or repealed by a 
competent authority, would not revive 
on a rule or law made-in substitution 
of the same being declared unconstitr- 
tional by a Court. 

9, It was however, contended by 
Shri H, R. Venkataramiah that in ths 
case we. are concerned with a statute 
passed by a Legislature and not a ruie 
framed by Government and that tke 
whole Act including the Section which 
repealed the earlier Acts had been 
struck down, and therefore, the above 
decision of the Supreme Court was diz- 
tinguishable from the facts of the pre- 
sent case. We fail to appreciate tke 
above contention. The principle enun- 
ciated by the Supreme Court in ‘the 
above decision does not depend upon tke 
nature of the authority which made the 
rule or law. Secondly. by reason of 
Section 64 of the Act having come ino 
force on April 1, 1969, on the very dey 
the Acts which were repealed by tke 
said section were removed from the Sta- 
tute Book. There may have been some 
substance in the contention urged cn 
behalf of the petitioner if the said law 
had been declared as unconstitutional be- 
fore Section 64 had come into forea. 
As long as the competency of the Legis- 
lature to repeal the earlier Acts is not 
questioned, full. effect will have to he 
given to the provision relating to the 
repeal of earlier Acts and as alreacy 
stated it spent itself out immediately it 
came into force and there was nothing 
thereafter in Section 64 for the Court z0 
strike down. - 

10. Shri- 
next relied upon a decision of the Kerala 
High Court in Chembakave Vadakekkara 
Lakshmi v. Nellisseri Gramam Naraya- 
‘“naswami Iyer, AIR 1963 Ker. 330, which 
prima facie appeared to be in_his favovr. 
But since the .view expressed therein is 
in conflict with the view of the Sun- 
reme Court in B. N. Tewari’s case, we 
cannot rely upon it in | deciding the pre- 
sent case. 


‘U1. After giving our anxious con 
sideration to the matter, we have come 
to the conclusion that the Mysore Agri- 
culturists Relief Act, 1928. which was 
repealed by Section 64 (2) of the ‘Act 
did not revive when the Act was struck 
down by ‘this Court in D. M. Thippe- 
swamy’s case. It follows that the. deci- 
sion in (1971) 2 Mys LJ 348. (AIR 
1972 Mys 119) stands overruled. 

In the result, this petition fails aad 
it is dismissed. There will 28 no ord=r 
as to costs. 


12. -It was urged in view of tris 
decision that the- agriculturists for whose 


D. A. Setty v. Bangalore Municipality 


H. Ro Venkataramizh . 
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benefit the Mysore Agriculturist Relief 
Act, 1928, -and other laws repealed by 


. Section 64.’ (2) of the Act were enact- 


ed, would be highly prejudiced. This 
is not a “matter for which remedy can 
be found in this Court. .It is open to 
the State Government to take such steps 
as may be necessary to get appropriate 
legislation passed for the benefit of such 
ARTACUICUTINIS, 

Petition dismissed. ; 
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A. NARAYANA PAI, C. J. AND V. S. 
MALIMATH. J. e 


D. Achaiah Setty, Petitioner v. The 
City of Bangalore Municipal Corporation 
Sear by its Commissioner, Respond 
en 
i T Petn. No. 2935 of 1971, D/- 19- 
City of Banestore Municipal Corpo- 
ration Act (69 of 1949), Section 248-A — 
Refusal of permission to consiruct build- 
ing — Power of Commissioner. 

There ‘is no provision.in the statute, 


or any power expressly conferred on the 


Commissioner or. even on the Corpora- 
tion ¢o withdraw a licence already issued 
to put up a building. (Para 9) 


G. R.. Eitharajulu Naidu, for Peti- 
oa S. V. Subramanyan, for Respond- 
en. 


ORDER . The petitioner was grant~ 
ed a licence by. the Commissioner of 
the- Municipal Corporation of the City 
of Bangalore for constructing a building 
at the junction of two roads one of which 
abuts the area called Patel Circle. The 
petitioner on the strength of the licence 
commenced | construction - work. When - 
the work had progressed .to a consider- 
able extent he was served with an order 
of the Commissioner of the Corporation 
dated 27th October 1971, stating that ‘the 
licence already granted to him is with- 
drawn and directing that further con- 
ier oa should be stopped. . 


The petitioner assails the vali- 
dity pe the ` said order. 

3. The main contention raised by 
the petitioner is‘ that once a licence is 
issued under the City of - Bangalore 
Municipal Corporation Act it is not 
capable of being withdrawn or cancel- 
led for the reason that there is no pro- 
vision anywhere in the statute empower-~ 
ing such withdrawal’ or cancellation. 


4. That there js. no specific provi- 
sion of the statute empowering a with- 
drawal of the licence of the nature con- 
cerned in this case is not disputed nor is 
disputable. There is power for cancel- . 


lation in the event of any breach of any 
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of the conditions of the licence vide sub- 
section (4} of Section 385 of the Act. 
There is, under Section 248, power to 
refuse a licence for reasons which are 
set out therein, which exclude the power 
to refuse a licence on any other grounds. 
Under Section 248-A a special power is 
conferred on the Commissioner 'to re- 
fuse permission to construct a building 
on the ground that the site on which the 
building is proposed to be constructed is 
~ proposed to be acquired for public pur- 
poses subject to the proviso that such 
refusal shall cease to operate after a 
period of six months from the date cf 
communication of the refusal. 


G 5. It is the case of the Commis- 
sioner in the Commissioner’s affidavit 
filed. in the petition, that even at the 
Gtime Tienes was originally issued in 
March 1971 there was a proposal to 
acquire a portion of the site, on which 
the petitioner is constructing a building 
pursuant to the licence, for the purpose 
of widening the Patel Circle and speci- 
fied length of the road leading thereto 
for the purpose of relieving congestion 
in the vehicular traffic. The Commis- 
sioner’s affidavit further states that 
Standing Committee (Town Planning and 
Improvements) also accepted the propo- 
sals and that the same are now await- 
ing approval by the Corporation itseli, 
The further case suggested on the 
strength of these circumstances is that 
the original issue of a licence was ‘evi- 
dently by inadvertence or by mistake’. It 
is in such circumstances according to the 
Commissioner that he issued the impugn- 
ed order of withdrawal taking the view 
that he did have the power under the 
Jaw to do so. 


6. We are not Satisfied that any 
case of a mistake has or can be made 
out. The Commissioner himself who de- 
posed to the affidavit says what we hava 
extracted above viz., that licence was 
issued evidently by inadvertence or by 
mistake. He does not even say positive- 
ly that he committed any mistake re- 
lating to issue of the licence. 


Te Even otherwise, the 
has to be examined on the basis of 
the source of the power, if any. for 
withdrawing the licence as attempted to 
be done in this case. 


8. In tracing the said source one 
has to look into only the provisions of 
the City of Bangalore Municipal Cor- 
poration Act which is the statute which 
governs the Corporation and its activi- 
ties and powers and activities of its offi- 
cers. 

9. As already pointed out by us, 
_jthere is no provision in the. statute, or 
any power expressly conferred on the 
Commissioner or even on the Corpora- 
tion to withdraw a licence already issu- 


question 


vV. V. Kudva v. E. S. I. Corpn, 


‘prise because in the 


A. I. Re 


ed. The absence of any such power in 
the statute is also not a matter for sur- 
light of Article 19 
of the Constitution the validity of a 
licensing power is to be equated to the 
reasonableness of the restraint sought to 
be imposed thereby on the fundamental 
right to own, acquire and enjoy and dis~ 
pose of property. To grant a licence and 
then to withdraw it would be unreason= 
able unless the power to do so is ex- 
pressly conferred in publie interest and 
subject to conditions which would make 
its exercise reasonable. 


19. Whatever may be the justifi- 
cation or explanation which may be made 
out either on principles of general juris- 
prudence or of Constitutional Law there 
is no doubt whatever that the statute is 
totally silent about any power which 
could be exercised by the Commissioner 
of the Corporation to withdraw or can= 
cel a licence to put up a building al- 
ready issued to a person like the peti- 
tioner. 


11. The impugned order of the 
Commissioner of the Corporation bear- 
ing No. A5. BG 2, 396/71-72 dated 27th 
October 1971, is therefore quashed. 


Petition allowed. 
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D. M. CHANDRASHEKAR AND K. 
BHIMIAH, JJ. 


V. V. Kudva and another, Appellants 
v. Employees State Insurance Corporation, 
Bangalore. Respondent. 


Mise. First Appeals Nos. 604 and 605 
of 1971, D/- 9-11-1971, against order of 
Employees’ State Insurance Court, Man-« 
galore, D/- 2-7-1969. 


Limitation Act (1963), Section 5 — 
Sufficient cause — View of counsel that 
case is not fit for appeal — View found 
to be mistaken in the light of subsequ- 
ent ruling of Supreme Court — No suffi- 
cient cause. 


A litigant who acquiesced in the 
judgment of Court by not preferring an 


appeal within the period of limitation, 


cannot ‘prefer appeal after a subsequent 
ruling of the Supreme Court or of the 
High Court which he or his Counsel con- 
siders as being favourable to him. Nor 
can the advice of the Counsel that his 
case is not fit for appeal, which advice 
may turn out to be a mistaken one in the 
light of the subsequent ruling, be regard- 
ed as a sufficient cause. for condoning 
such delay. AIR 1960 SC 260 and AIR 
1970 SC 898 and AIR 1970 SC 1953, 
Disting and Explained. (Para 12) 


DP/EP/C577/72/HGP/VBB 
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Cases Referred: © Chronological 
AIR 1971 SC 1519 = 1971 Lab IC 
951. Provident Fund Inspector, l 
Guntur v. T. S. Harihatan. `` B 
AIR 1970 SC 898 = (1969) 1 SCC i 
. 110. Tilokchand Motichand v. H. 


~aras 


8 


. Muns 
AIR 1970 SC 1953 = (1970) 2 SCR 
90, Mata Din v. A. Narayanan xo 


AIR 1960 SC 260 = (1960) 1 SCR 
875, Sitaram Ramacharan v. M. 
N. Nagrashana 6 
H. G. Hande. for Appellants (In both 
the. Appeals) M. C. Ranganna, for Res- 
pondent (In both the Appeals). 


| JUDGMENT:— These appeals nder 

Section 82 of the Employees’ State In- 
surance Act, 1948 (hereinafter referred 
to as the Act) are from the common 
order dated 2-7-1969. of the Empleyees’ 
State Insurance Court at Mangalore 
(hereinafter referred to as the E. S. I. 
Court) in Applications (EST) Nos, & and 
9 of 1968. 


2. The period of limitation for 
preferring an appeal under Section 82 of 
the Act, is 60 days. There is a_ delay 
of 670 days in filing these appeals. The 
appellants who are common in both these 
appeals, have made an application, I, 
A. 1. In each of these appeals praying 
for condonation of such delay. The pro- 
visions. of Section 5 of the Limization 
Act are fea ea to appeals under Secs 
tion 82 of. the Act. 


3. | In support of the applications 
for condonation of delay, : the Ccunsel 
who appeared for the appellants in the 
E. S. I. Court, has filed affidavits in 
which he has‘ stated. inter alia, thus: In 
the light of the decisions which held the 
field at the time the E, S. I Cour- ren- 
dered its decision, he: bona fide be-ieved 
that there was not much chance o= sūc- 
cess in appeal and that accordingly ad- 
vised the appellants’ not to file the ap- 
peals. After he noticed the decision of 
the Supreme “Court inothe Provident 
Fund Inspector, Guntur v., T, S. Hariha- 
ran, AIR 1971 SC 1519, he advised the 
appellant to file the appeals as they 
might have: fair chance of success ir view 
of that decision of the Supreme Court. 
Accordingly the- appellants have fled 
_ these appeals. a 


4. The applications for cordona~ 
tion of delay in preferring these ap- 
peals, have been opposed by:.the respond- 
ent, the Employees’ -State Insurance Cor- 
poration. Mr. H. G. Hande, learned 
Counsel for the appellants, contended that 
a subsequent enunciation of law Ly the 
Supreme Court, would be’ a. suficient 
excuse for the delay in preferrinz an 
appeal and that, at any rate, a mis- 
taken view by the appellant or his coun- 
sel as to whether a decision of a Court 
is a fit case for appeal would constitute 


V.- V. Kudva v. E, S. I. Corpn. 


open question whether 
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‘lay in filing the appeal. 


o If a new ruling, whether of the 
Supreme Court or of the High Court, is 
regarded as constituting sufficient excuse 
for filing an appeal beyond the pres- 
cribed period of limitation, then there 
should be no difference in principle in 
entertaining an appeal`a year of fifty 
years after the expiry of the period 
of limitation. If a judgment of a Court 
is re-opened in appeal after such a 
long time, there would be no finality 
to decisions of Courts and the rights 
and titles of many persons would be 
uncertain and insecure. 


6. However, Mr. Hande sought 
to derive support from the following 
observations of the Supreme Court in 
Sitaram -Ramacharan v. N. N. Nagra- 
shana, (AIR 1969 SC 260 at p. 263); 

“He, however, argued that the 
Said finding (that no satisfactory ex- 
planation has been given for the delay 
in making the applications) would not 


affect the final decision because, ac- 
cording to him, once it is held that 
ignorance of law .can be a sufficient 


cause, then the period until 2-5-1952, 
would be. covered by the appellants ig- 
mnorance about the true scope and ef- 
fect of the provisions of Section 70 of 
the Bombay Shops and Establishments 
Act. This position. may be conceded.” 


6. A close reading of the above 
fudgment of the Supreme Court 
shows that the Supreme Court left 
ignorance of 
law or mistake of law can be a suff- 
cient cause for exercising the discre- 
tion of the court under Section 5 of 
the Limitation Act. Gajendragadkar, J. 
(as he then was), who spoke for the 
Court, said thus at’ page 263: 

“We do not propose to deal with 
this argument because. as we will pre- 
sently point out, we have come to the 
conclusion that .the appellants would 
fail if we were to uphold . ‘the present 
contention.” 
© %, . -Henee, the above decision: of. 
the Supreme Court cannot te of any 


‘assistance to Mr. Hande. 


 § Mr. Hande next relied on the 
following observations of Hidayatul- 
lah, C. J. 


in his leading majority judg- 
ment. in Tilokchand Motichand v. H. B. 
Munshi, (1969) 1 SCC i110 at p. 116 =: 
(AIR 1970 SC 898)— - 

“I agree with my brethren Bacha- 
wat and Mitter, JJ.. that there is no 
question here of a mistake of law en- 
titling the petitioner to invoke the ano- 
logy of the Article’ in the Limitation 
POU ad oar - Sau), eer: Not having done so 
and. having abandoned -his cwn litiga- 
tion years ago, I do not think that this 


Court should apply the anology of the 
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article in the Limitation Act and give 
him the relief now.” 


9. We are unable to understand 
the above observations as laying down 
that under the Limitation Act. a 
take of law is a ground for condoning 
the delay in preferring an appeal. On 
the other hand, the following observa~ 
tions in the same para of' the judgment 
of. his Lordship, give a contrary indi- 
cation: 


“Everybody is presumed to know 
the law ... ... In any event, hav- 
ing set the machinery of law in motión 
he cannot abandon it to resume it 
after a number of years, because an- 
other person more adventurous than 
he in his turn got the statute declar- 
ed unconstitutional, and got a favour- 
able decision.” 


10. Reliance was also placed by 
Mr. Hande on the following observa- 
tions of Hidayatullah, C. J. who spoke 
for the Court in Mata Din v. A. Nara- 
yanan, AIR 1970 SC 1953 at p. 1954: 


“The law is settled that mistake 
of Counsel may in certain circum- 
stances be taken into account in condon- 
ing delay although there is no general 
proposition that mistake of counsel by 
itself is always a sufficient ground.” . 


i1. We do not see how the 
above observations can be of any as- 
sistance to Mr. Hande when his Lord- 
ship has clearly stated that there is 
no general proposition that mistake of 
counsel itself is always a sufficient 
ground for condonation of delay. 


12. None of the decisions relied 
on by Mr. Hande supports his conten- 
tion that: a litigant who has acquiesce- 
ed in the judgment of a Court by not 
preferring an appeal within the period 
of limitation, can wake up and prefer 
an appeal after a subsequent ruling of 
the Supreme Court or the High Court 
which he considers as being favourable 
to him. Nor can the advice of his 
counsel that. his case is not a fit one 
for appeal, which advice may turn out 
to be a mistaken one in the light of 
a subsequent ruling of the Supreme 
Court -or the High Court, be regarded 


as a sufficient ground for condoning 
such delay. 
13. We do not see any sufficient 


ground to condone the delay in prefer- 
xing these appeals. 


14. In the result, I. A. I. is dis- 
missed in each of these appeals and 
consequently, the appeals are also dis- 
missed, 

_ Order accordingly. 


Pea | 


Narayan v. Mangesh (H. B. Datar J.J 


mis- ' 


A. I. R. 
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' H. B. DATAR, J. 
Narayan .Bhikaji Pauskar, Appel- 
lant v. Mangesh M. Tergaonkar and 
others. Respondents. 


Ex. Second Appeal No. 60 of 1970, 
D/- 22-10-1971, against order of Civi J., 
Dharwar, D/- 9-10-1969. 


Civil Procedure Code (1908), O. 41, 
R. 6 (2) — Scope and applicability — 
Who can avail of the provision. 

It is only the judgment-debtor, who 
has preferred the appeal, that is entitl- 
ed to claim the benefit of O. 41, R. 6 (2). 


The entire provisions of Order 41 
which deal with regard to appeals from 
original decrees relate’ to persons who 
have invoked the jurisdiction of the 
appellate Court, and it is because they 
have invoked the jurisdiction of the 
appellate Court that they are entitled 
to make’ a prayer for an order of sale 


as provided under the provisions of 
R. 6 (2) of that Order. (Para 2) 
Suresh S. Joshi, for Appellant 


W. K. Joshi, for Respondent No. 1. 

JUDGMENT :— The short question 
that arises in this appeal is as to whe- 
ther the appellant is .entitled to claim 
the benefit of the provisions of Order 41, 
Rule 6 (2) of the Code of Civil Proce~ 
dure. It arises in this way: 

Regular Suit No. 339 of 1965 was 


fled by the Respondents-Plaintifis for 
recovery. of certain sum of money 
against defendants 1 to 6. The trial 


Court by its judgment decreed the 
plaintiffs suit, directing that the Gov- 
ernment shal] pay a sum of Rs. .300/- 
as compensation. to the plaintiffs with 
interest at 6 per cent per annum from 
the date of auction sale held on 22-12- 
1960 on Rs. 3,000/- with proportionate 
costs; defendant No. 6 also is jointly 
and severally liable to pay. the suit 
claim to the plaintiff with costs. The 
correctness of this judgment and de- 
cree passed by the trial Court.is pend- 
ing adjudication in appeal before the 
court of the Civil Judge. An applica- 
tion for stay was made in that appeal, 
and though the stay was granted for 
the execution of the entire decree, it 
was later vacated in so far as the pre- 
sent appellant-judgment-debtor or de~- 
fendant No. 6 is concerned. The court 
was of the view that defendants hav- 
ing not filed appeal, stay has to be 
vacated so. far as he was concerned. 
Thereafter, after obtaining a certificate 
for transfer of the decree for execu- 
tion proceedings No, 101/68 was institut- 
ed in the court of the Munsiff at Dhar~ 
war for recovery of the amount from 
the present appellant. In that pro- 
ceeding, an application was filed for 
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stay under the provisions of Order 41, 
Rule 6 (2), Civil P. C. The learned 
Munsiff, Dharwar, dismissed that <eppli- 
cation. The correctness of that order 
was challenged before the court o7 the 
Civil Judge, Dharwar, in Execution 
Appeal No. 6/1969. The learned Ap- 
pellate Judge has confirmed the order 
of the trial court. It is the correct- 
ness of this judgment that is chafleng- 
ed.in the present appeal. 


5. ee The principal submission made 
by the learned counsel appearing for 
the appellant is that under the provi- 
sions of Order 41, Rule 6 (2), Civil >. C., 
the appellant is entitled to make an 
application, inasmuch as, the condition 
laid down under that Section is satis- 
fied in this case, when an appeal is 
pending from such decree. It was also 
stated that having regard to the provi- 
sions of Order 41, Rule 33, Civil P. C. 
even though the appellant has not pre- 
ferred an appeal, it is open to the ap- 
pellate Court to pass an order in his 
favour, as he has been impleaded as a 
respondent. It was therefore submit- 
ted that even though he might not 
have preferred an appeal. he may, (sic) 
if other appellants succeed. is (sic) en- 
titled to the benefit of Order 41, Rule 33, 
Civil P. C.. and therefore, the 
sions of Order 41, Rule 6 (2) have been 
properly invoked, and the view taken 
by the court ‘below is erroneous. It 
was also mentioned that if an order 
for stay is not granted to the sale of 
the property, then there is likelihood 
of inconsistent orders being passed, 
and, therefore, it was necessary to pass 
an order staying further proceedings 
in the execution proceedings. In my 
view, none-.of these contentions cen be 
accepted. Even though Order 41, Fule 6 
(2), Civil P, C. merely states that 
‘Where an order has been made for 
the sale of immovable property in ex- 
ecution of a decree, and an appeal is 
pending from such decree, the sale 
shall, on the application of the judg- 
‘ment-debtor to the court which made 
the order, be stayed on such terms as 
to giving security or otherwise as- the 
court thinks fit until the appeal is dis- 
posed of’, in my view. it refers orly to 
the case of a judgment-debtor, who 
has preferred an appeal. - Even under 
the provisions of Order 41, Rule 5, 
Civil P. C. it is not stated that the per- 
son who is entitled to make an appli- 
cation for stay under that provision, must 
have preferred an appeal. In my view, 
the entire provisions of Order 41 which 
deal with regard to appeals from ori- 
ginal decrees, relates to persons who 
-have invoked the jurisdiction of the 
appellate court, and it is because they 
have invoked the jurisdiction oj the 
appellate court, they are entitlel to 
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make a prayer for an order of stay of 
sale as provided under the provisions 

of Order 41, Rule 6 (2), Civil P, C. 
The learned Author Mulla. in the 
Code of Civil Procedure Volume I has 
stated that “The application contem- 
plated by sub-rule (1) is an application 
by the judgment-debtor (who has ap- 
pealed from the decree).” In my view, 
it is only that judgment-debtor who has 
preferred an appeal is entitled to in- 
voke the provisions of Order 41. Rule 6 
(2), Civil P. C. The learned counsel 
for the appellant was asked to show 
as to what are the inconsistent orders - 
that would be passed and he was not 
able to point out the inconsistent orders ' 
that are likely to be passed between 
the orders that may be passed by the 
executing court and by the appellate 
court. Having regard to the provisions 
of Order 41, Rule 33, Civil P. C, it is 
open to the appellate court to set aside 
the decree of the trial court not only 
in favour of the appellant, but also 
against the other defendant who is a 
respondent before the appellate court. 
It is further open to the appellate court 
also not to modify that decree in fav- 
our Of the appellant in this appeal, 
who is a respondent before the appel- 
late court. If the appellate court. how~ 
ever. sets aside the entire decree it, is 
hardly necessary to state that the ap- 
pellant in this appeal will be entitled 
to an order for restitution under Sec- 
tion 144 of the. Code of Civil Procedure. 
Further. it is not. a matter upon which 
it is necessary for this court to state 
anything more at this stage. In that 
view, the appellant is not entitled to 
any relief prayed for. This appeal, 
therefore. fails and the same is dis- 
missed. No costs. . 
- Appeal dismissed. 
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 Virbhadra Devaru Gokak, Appel- 
lant v. Gajanan and another, Respon- 
dents. 

Ex. Second Appeal No. 28 of 1970, 
D/- 19-10-1971. against judgment and 
decree of Civil J., Belgaum, D/- 16-12- 
1969. 

Partition Act (1893), S. 4 = Crea- 
tion of a trust is a ‘transfer’ within 
the section.- 


The word ‘transfer ‘used in the 
provisions of the Act is very wide. 
Creation of a trust by the owner of 
property completely assigning his rights 
in it in favour of trust is a transfer 
within the section. AIR 1936 Lah 291; 
AIR 1938 Cal 171, Rel. on. (Para 3) 
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(B) Partition Act (1893) S. 4 — 
Property becoming inalienable on trans- 
fer — Application for repurchase can- 
not be rejected. 


Where an interest in the . family 
property is transferred by the owner 
to a stranger. and the transferee sues 
for partition the provisions of the sec- 
tion are complied with. If after the 
decree has been obtained by transferee 
and the judgment-debtors apply for 
repurchase of the property it cannot be 
rejected on the ground that the pro- 
perty after the transfer has become in- 
alienable. Section does not require 
that property should be alienable. More- 
over the right which the decree-holder 
acquires is subject to the provisions of 
the Act. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1938 Cal 171 = 66 Cal LJ 87, 


Chintaharan De v. Kadambini 
Raj ; l 
AIR 1936 Lah 291, Mt. Gangi v. 
Atma Ram 
S. L. Benadikar, for Appellant; 


K. I. Bhatta. for Respondents. 


SJSUDGMENT :— One 
‘Anantrao Mutalik Desai appears to 
have transferred his 1/3rd interest in 
the C. T. Survey Numbers situated at 
Gokak. Thereafter a suit was filed on 
behalf of Virabhadra Devaru by its 
Shebait and Mukhatyar for declaration 
that he is entitled to 1-3rd share of 
the suit schedule properties and for 
partition. A decree was passed reserv~ 
ing liberty to the judgment-debtors to 
make an application under the provi- 
sions of the Partition Act.: According- 
ły, on behalf of the judgment-debtors, 
an application was filed on 18-7-1966 
under the provisions of Section 4 of 
the Partition Act, offering to purchase 
(t/3rd share of the decree-holder. The 
learned trial Judge considered that ap- 
plication and granted the same. He 
ordered that a Commissioner should be 
appointed to make valuation of. 
property and permitting the judgment- 
debtors to purchase the share of the 
decree-holder in the property. The 
correctness of this order was challeng- 
ed before the Civil Judge, . Belgaum in 
Execution Appeal No. 532 of 1967, who, 
by the Judgment dated 16-12-1969 af- 
firmed the order of the trial court. It 
is the correctness of these judgments 
that is challenged in the present ex- 
ecution second appeal, 


2. Two submissions are advanc- 
ed by the learned Advocate appearing 
for the appellant. The first is that 
there has been no transfer and since 
there is no transfer of .the rights of 
the original owner in favour of the 
plaintiff-decree-holder, the provisions of 
Section 4 of the Partition Act are in- 


Venkatesh 
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‘ration of law. 


the - 
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applicable. It was further contended 
that in any event as a result of the trans- 
fer of the property in favour of the 
appellant, the property became inalien- 
able and since the property became in- 
alienable it could not be directed to be 
We under Section 4 of the Partition 
Act. 


3. Under the provisions of Sec- 
tion 4 of the Partition Act of 1893 the 
conditions that are required to be satis- 
fied are that a share belonging to an 
undivided family had been transferred 
to a person who is not a member of 
the family and such transferee sues for 
,artition and in such event it is open 
to the other share-holder to undertake 
to buy the share of such transferee and 
make an application for valuation as 
provided therein. In Mt. Gangi v. Atma 
Ram, AIR 1936 Lah 291 it has been 
held that the word ‘transfer’ is of the 
very widest import and it is not con- 
fined only to a transferee from the 
judgment-debtor. Similarly in the case 
of Chintaharan De v. Kadambini - Rai, 
AIR 1938 Cal 171 it has been stated 
that Section 2 (d) of the T. P. Act does 
not govern the meaning of the word 
‘transfer’ in Section 4; Partition Act 
which term includes not only transfers 
inter vivos but also transfers by ope- 
It is thus clear that 
the word ‘transfer’ used: in the provi- 
sions of the Partition Act has a very 
wide import. It cannot be disputed and 
it has been disputed that a trust was 
created in the name of Virabhadra 
deity, and Venkatesh has given- all his 
1/3rd share in the properties in dispute 
in favour of the Trust. It may be that 
surrender or transfer of interest in 
the present case has not been by a 
registered instrument or it may be that 
he is not required to execute a regis- 
tered deed as stated by the learned 
Author Mulla in Mullas Hindu Law at 
page 438. But, whether a document is 
required to be executed or whether it 
is to be registered as provided under 
Section 123 of the Transfer of Property: 
Act are not the questions which are 
required to be determined. The ques- 
tion is as to whether there has been an 
assignment or transfer of interest of 
the previous owner in favour of the 
Trust. It is. clear that there has been 
a complete assignment of all the rights 
which the previous owner had in fav- 
our of the Trust which he Saar ae So, 
în my view, it is a transfer within the 
meaning of the provisions of Section 4 
of the Partition Act. 


4. Once it is held that it is a 
transfer, then the question that arose 
fs as to whether the conditions as laid 
down in Section 4 of the Partition Act 
have been complied with. In the pre- 
sent case it has been found by both the 
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courts below that the dwelling hcuse 
‘belonged to the family and the trens- 
fer of interest was to a person whc is 
not a member of the family of the 
transferor and the transferee has sued 
for partition. If all the conditions -aid 
down by the provisions of Section 4 of 
the Partition Act have been comp_-ied 
with, in my view it was proper to have 
granted the application. 


5. It was however sought to be 
argued that as a result of the creazion 
of the Trust in the Virabhadra Devaru, 
the property became an endowed pro- 
perty and was inalienable. It was im- 
portant to note that it was not contend- 
ed in either of the courts below “haf 
the property was inalienable and there- 
fore the provisions of Section 4 of the 
Partition Act are not applicable. I am 
allso of the view that as all the condi- 
tions laid down in the provisions of 
Section 4 of the Partition Act [Tave 
been complied with, the present res- 
pondents-Judgment-debtors will be en- 
titled to an order as provided wurder 
Section 4 of the Partition Act. It has 
not been provided under Section 4 of 
the said Act that a property whick is 
required to be transferred must be 
alienable property as what is transfer- 
red to the plaintiff was the interes: of 
the person who was the previous owner 
and that interest could not be transfer- 
red but could be repurchased as oro- 
vided under Section 4 of the said Act. 
In my view, even assuming that it was 
inalienable as the right which the de- 
cree holder acquired was subject to the 
provisions of Section 4 of the said Act, 
there was no bar to pass an order. 


6. In the result both the zon- 
fentions raised by the learned Advocate 
for the appellant fail and the appeal 
therefore fails and the same is dismis- 


sed. No costs. 
Appeal dismissed. 
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G. K. GOVINDA BHAT AND E. 
JAGANNATHA SHETTY, JJ. 

Gurushiddayya Kalkayya Selimath 
and others, Appellants v. Shah Eira- 
chand Vanechand and Co, and others, 
Respondents. 

_ First Appeal No. 36 of 1967, D/- 
15-10-1971, against judgment and de- 
cree of Civil J., Hubli, D/- 30-11-2965. 

Partnership Act (1932), Ss. 69 (2), 
4— Firm — Suit on mortgage institut- 
ed in the name of firm — The fact that 
name of a person who has become part- 
mer of the firm subsequent to the ex- 
ecution of suit mortgage is not skown 
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in Register of Firms as partner on the 
date of institution of the suit would 
not be a bar under Section 69 (2) for 
the maintainability of the suit. (X- 
Ref :— Civil P. C. (1908), O. 30), (X- 
Ref :— Contract Act (1872), S. 45). AIR 
1956 Punj 24 and AIR 1964 Pun 270 
and AIR 1959 Raj 140 and AIR 1970 
Raj 86 and AIR 1971 J. & K. 109, Dis- 
sented from. 


A suit by or in the name of a firm 
fs really a suit by or in the name of all 
its partners. 


A suit to enforce a right under a 
contract can be brought only by the 
party to the contract. A stranger to 
the contract cannot sue on the contract. 
The partners entitled to sue on a con- 
tract are the partners constituting the 
firm at the time of the accrual of the 
cause of action for the suit. 

The expression ‘persons suing’ in 
Section 69 (2), therefore means all the 
partners of the firm who were its part- 
ners at the time of the accrual of the 
cause of action. If the name of all the _ 
partners who constituted the firm at 
the time of the execution of the suit - 
mortgage are shown in the Register of 
Firms as partners, the conditions laid 
down by Section 69 (2) of the Act hav- 
ing been satisfied the suit would be 
maintainable. (Paras 11, 13, 14, 15) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1756 = 1971 SCD 811, 

Susheela Devi v. Hari Singh 15 
AIR 1971 J. & K. 109 = 1971 Kash 

LJ 127, Badrimal v. Paul and 

Sons 8 
AIR 1970 Raj 86 = 1969 Raj LW 

553, Alwar Iron Syndicate v. 

Union of India 8 


AIR 1969 Guj 178 = 10 Guj LR 
457, Bharat Sarvodaya Mills v. 
Mohatta Bros. 9, 13 


AIR 1965 SC 1718 = (1965) 3 SCR 
421, Mandalsa Devi v. Ram- 
narain Pvt, Ltd. 12 


AIR 1964 Punj 270 = 1964 Cur 
LJ 232, Firm Butamal v. Cha- 
nanmal 8 
AIR 1962 Pat 25, Chaimanlal v. 
Firm New India Traders 6 
AIR 1959 Raj 140 = 1959 Raj LW 
520, Kesarimal v. Dalichand 8 


ATR 1956 Punj 24 = 58 Pun LR 44, 
V. S. Bahal v. Kapur and Co. 8 


J. M. Riazuddin, for Appellants; 


N. T. Raghunathan, for K. S. Sathya-~ 
murthy, for Respondents. 
JUDGMENT :— This is an appeal 


brought by defendants 1, 3, 6 and 7 in 
forma pauperis against the judgment 
and decree dated 30-11-1965 passed by 
the Civil Judge, Hubli, in Special Suit 
No. 15 of 1963 decreeing the suit for 
sale on the basis of a mortgage execut- 

by the defendants in favour of the 
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plaintiff ‘Shah Hirachand Vanechand and 
Company’ which is a registered Partner- 
ship firm carrying on business -at Hubli. 
Defendants 2 to 7 are the sons of De- 
fendant No. 1 and they are members 
of a Joint Hindu Family. The family 
of the defendants was carrying on busi- 
ness in Hubli; in respect of the deal- 
ings carried on with the plaintiff firm, 
a sum of Rs. 33,197/6/0 was found due 
according to the accounts. As the de- 
fendants were unable to pay the said 
amount, they executed on 20-10-1959 a 
mortgage of the suit properties in fav- 
our of the plaintiff firm for Rs. 34,000/-. 
The consideration for the mortgage was 
the sum of Rs. 33,197/6/0 due on ac- 
counts and a further sum of Rs. 802/10/0 
paid in cash before the Sub Registrar 
at the time of the registration of the 
document. Under the terms of the 
mortgage, the mortgagee was to re- 
main in possession of the mortgaged 
properties and allowed to appropriate 
the rents and profits in lieu of interest. 
The mortgagors agreed to redeem the 
mortgage by paying Rs. 34,000/- with- 
in two years of the date of the mort- 
gage. It was also provided in the deed 
that if the mortgagors failed to redeem 
the mortgage within the time stipulat- 
ed the mortgagee`shall be at liberty to 
recover the mortgage money. - 


2 On the date of the mortgage, 


one Vanechand was a partner of the 
plaintiff firm. He died’ on 12-7-1962 
leaving his wife Mittubai. On 13-7-1962 


the plaintiff firm was reconstituted by 
taking Mittubai as a partner in place 
of her deceased husband Vanechand. 
Mittubai’s name was entered in the 
Register of Firms as a partner on 24-7- 
1963. The suit was instituted on 4-1- 
1963 in the name of the firm ‘Shah Hira- 
chand Vanechand and Co.’ as plaintiff 
for recovery of Rs.. 34,000/~ by sale 
of the mortgage property. 


3. The defendants contested the 
suit raising various contentions. Brief- 
ly ete their contentions were: 

(1) That Vanechand who was a 
partner of the firm died on 12-7-1962 
with the result that the firm was dis- 
solved and the plaintiff cannot file a 
suit on behalf of the dissolved firm; 

(2) that on the date of the mort- 
gage, there was an attachment of the 
mortgage properties by one Siddaram- 
appa Shivappa Walli in L. C. No. 146 
of 1956 and therefore the mortgage is 
not according to law: 

(3) that the defendants are only 
‘wahiwatdars’ of the properties and that 
one Sattawwa Kom Godgaya Salimath 
is the owner; 

(4) that the plaintiff has recovered 
Rs. 32,000/~ by way of rent from the 
mortgaged properties and therefore it 
is liable to account for the said sum; 
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(5) that the real consideration for 
the mortgage is only Rs. 802/10/0 and 
that the rest of the amount shown as 
debt due by the defendants comprises 
of compound interest and: therefore an 
account should be taken of the actual 
amount due to the plaintiff; and. 

(6) that the mortgage was taken by 
misrepresentation, 

4, On the pleadings the learned 
trial judge settled the following issues 3 

1. Whether the plaintiff is register- 
ed firm and has the right to sue on the 
suit mortgage bond ? 

2. Whether the plaintiff firm is dis« 
solved after the death of Vanechand ? 

3. If, so whether the present part- 
ners of the plaintiff firm have the righ? 
to sue on the suit mortgage bond? 

4. Do defendants prove want of 
consideration for the mortgage bond? 

5. Do defendants prove that the 
mortgage has not been executed through 
their consent? 

6. Is Sathawwa Salimath a necessary. 
party to the suit? 

7. Whether it is for the default of the 
defendants that the plaintiff has not 
been able to realise the rent from the 
tenant and some of the mortgage pro» 
perties? 

8. If so, is plaintiff entitled to claim 
damages from the defendants ? 

9. To what damage is plaintiff en- 
titled in this behal £? 

- 10. What is due-to 
the suit mortgage bond? 
What decree? 

5. The first contention was given 
up by the defendants and consequently 
issues 1, 2 and 3 were not pressed. But 
on the application of the defendants the 
following additional issues were raised: 

(1) Whether the widow  Mittubai 
was included as partner of the firm after 
the death of Vanechand? If so, whether 
her name was entered in the register at 
the time of suit? 


(2) If her name is not entered then 
whether the suit is maintainable? 

6 On additional issue No. 1, the 
trial Judge recorded a finding to the 
effect that on 13-7-1962 Mittubaj be- 
came a partner of the reconstituted firm 
and that her name was not entered in 
the Register of Firms on the date of the 
institution of the suit. On Additional 
issue No. 2, relying on the decision in 
Chaimanlal v. Firm new India Traders. 
AIR 1962 Pat 25, he held that the fac® 
that the name of Mittubai did not ap- 
pear in the certificate of the registration 
of the firm on the date of the suit is no 
bar under Section 69 (2) of the Indian 
Partnership Act, 1932 (hereinafter called 
‘the Act’) for the maintainability of the 
suit by the registered, firm, 


T: The bar of Section 69 (2) was 
the most serious contention urged in the 


to the plaintiff on 
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trial court and also in this Court. The 
rest of the contentions on the basis of 
which issues 4, 5. 6 and 10 and addi- 
tional: issue No. 3 were framed were 
found against the defendants, with the 
result that the plaintiffs suit for re- 
covery of the mortgage money by sale 
of the mortgage properties was decr2ed. 
The main question that arises for deter- 
mination in this appeal is -whether the 
suit is not maintainable because the 
name of Mittubai was not shown in the 
Register of Firms as a partner on the 
date of the institution of the suit. 


8. Sri Riazuddin, learned counsel 
for the appellants, urged that when the 
suit has been brought in the name of 
the partnership firm, Mittubai shoulca be 
deemed as one of the partners suing 
and since her name was not showr in 
the Register of Firms as a partner, on 
the date of the institution of the suit, 
Section 69 (2) constitutes a clear baz to 
the maintainability of the suit. In sup- 


port of his contention, the learned ccun-. 


sel relied on the following decisions of 
the High Courts of Punjab, Rajastnan, 
and Jammu and Kashmir; (a) V. S. Babal 
v. Kapur & Co., AIR 1956 Punj 24; 
(b). Firm Butamal v. Chananmal, AIR 
1964 Punj 270 (o) Kesarimal v. Dali- 
chand, AIR 1959 Raj 140; (d) Alwar iron 
Syndicate v. Unicn of India, AIR 1970 
Raj 86 and (e) Badrimal v. Paul & Sons, 
AIR 1971 J & K 109. 


9. Sri N. T. Raghunathan, learn- 
ed counsel for the plaintiff (respondent 
No. 1) contended that Section 69 (2) has 
to be read with Section 45 of the Con- 
tract Act and Order XXX, Rule 1 of the 
Code of Civil Procedure and wher. so 
read the ae tay ‘persons suing in 
Section 69 (2) has to be construed to 
mean all the partners constituting the 
firm at the time of the accrual of the 
cause of action; that in the instant ase, 
the names of all the partners const-tut- 
ing the firm, on the date of the ex=cu~ 
tion of the suit mortgage deed and when 
the mortgage money became due on 
21-10-1961, have been shown in the Re~ 
gister of Firms and therefore, the re- 
quirements of Section 69 (2) of the Act 
have been satisfied. In support of his 
contention the learned counsel relied on 
the decision of the Gujarat High .Court 
in Bharath Sarvodaya Mills v. Mokatta 
Brothers, AIR 1969 Guj 178. 


16. The learned 
an alternate contention that Sec. 6€ (2) 
has no application to a suit brought to 
enforce a mortgage as a suit on a mort~ 
gage is not a suit to enforce a right aris- 
ing from a contract. Section 69(2) of the 
Act reads thus:— 

“No suit to enforce a right arising 
from a contract shall be instituted in 
any court by or on behalf of a firm 
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against any third party unless the firm 
is registered and the persons suing are 
or have been shown in the Register of 
Firms as partners in the firm”. 

While under the English Law, registra- 
tion of firms is compulsory and it im- 
poses a penalty for non-registration, the 
Indian Partnership Act has made regis- 
tration entirely optional within the dis- 
cretion of the partners concerned. 
Following English precedents, any firm 
which is not registered will be unable to 
enforce its claims against third parties 
in the civil courts. The object of the 
Act is not merely that firms should be 
induced to register themselves but the 
changes occurring in the constitution of 
the firm should also be registered. In 
order to achieve that object which the 
legislature had in view, Section 69 has 
imposed two conditions for. the main- 
tainability of a suit to enforce a right 
arising from a contract. The said con- 
ditions are:— 

(i) the firm should be registered, and 

(ii) the persons suing are or have 
been shown in the register of Firms as 
partners in the firm, 

11. The question is, who are the 
‘persons suing’ in a suit which is in- 
stituted by or on behalf of a firm against 
any third party. For answering the said 
question, we have to turn to the provi- 
sions of Section 4 of the Act, Section 45 
of the Contract Act and Order XXX, 
Rule 1 of the Code of Civil Procedure. 
Persons who have entered into partner- 
ship with one another are called indivi- 
dually partners and collectively a firm 
and the name under which their business 
is carried on is called the ‘firm name’. 
(vide Section 4 of the Act). Order XXX, 
Rule 1 of the Code of Civil Procedure 
enables two or more persons claiming 
or being liable as partners and carrying 
on business in India to sue or be sued 
in the name of the firm of which they 
Were partners at the time of the accrual 
of the cause of action. Rule 1 shows 
that the individual partners sue or are 
sued in their collective firm name. 
Rule 2 provides that on disclosure of the 
names of the partners of the plaintiff 
firm, the suit proceeds as if they are 
named as plaintiffs in the plaint. A suit 
by or in the name of a firm is thus real- 


Jy a suit by or in the name of all its 


partners, 


12. In Mandalsa Devi v. Ram- 
narain P. Ltd., AIR 1965 SC 1718, the 
Supreme Court has stated that the suit 
against the firm is really a suit against 
all the partners who were its partners 
at the time of the accrual of the cause 
of action. In Lindley on Partnership, 
12th Edition. at page 301 it is stated: 

“Any two or more persons claiming 
or being liable as copartners and carry- 
ing on business within the jurisdiction 
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may sue or be sued in the name of the 
firm of which such persons were copart- 
ners at the time of the accruing of th 
cause of acion”. i 

'” 13. A suit to enforce a right 
under a contract can be brought only 
by the party to the contract. A stranger 
to the contract cannot sue on the con~ 
tract. Where a mortgage is executed in 
favour of a firm, all the partners then 
constituting the firm become the mort- 
gagees. If the suit on the mortgage were 
to be instituted in the individual names 
of the partners, the persons competent 
to bring the suit are all the partners con- 
stituting the firm oon the date of the 
mortgage. `f there is alteration in the 
constitution of the firm and a new part- 
ner is introcuced subsequent to the date 
of the mertgage, such a partner not 
being a party to the mortgage is not en- 
titled to sue on the mortgage. The part- 
ners entitled to sue on a contract are the 
partners constituting the firm at the time 
of the accrual of the cause of action for 
the suit. , 

14, Tre following propositions are 
settled by tne decisions of the Supreme 
Court:— 

(1) A stit by or in the name of.a 
firm is really a suit by or in the name 
of all its partners. So also a suit against 
the firm is really a suit against all the 
partners of the firm. i 

(2) A siit by the firm is really a 
suit by all the partners who were its 
partners at the time of the accrual of 
the cause of action. 


The express.on ‘persons suing’ in Sec- 
tion 69 (2), therefore means all the part- 
ners of the frm who were its partners at 
the time of the accrual of the cause of 
action. 


15. Ir the decisions of the High 
Courts of Punjab, Rajasthan and Jammu 
and Kashmi- relied on by the learned 
counsel for the appellants, the view 
taken is that all the persons who are the 
partners in he firm at the time of the 
institution o the suit must be or have 
been shown as such in the Register of 
Firms. With respect, we dissent from 
that view. Yor the reasons stated above, 
persons who were not partners at the 


time of the eccrual of the cause of action, 


are not the persons suing’ notwithstand- 
ing the fact that they are partners of 
the firm on -he date of the suit. In our 
judgment, a suit by or in the name of 
a firm is a suit by or in the name of all 
its partners at the time of the accrual 
of the cause of action. Our view is sup- 
ported by tke decision in AIR 1969 Guj 
178. Mittubeci cannot be regarded as one 
of the ‘persons suing’. The ‘persons 
suing’ are tre partners of the firm of 
Shah Hirachand Vanechand and Com- 
pany, at the time of the execution of the 


G. K. Selimath v, S. H. Vanechand & Co, 
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suit mortgage. The name of all the part- 
ners who then constituted the firm have 
been shown in the Register of Firms as 
partners. Therefore, the conditions laid 
down by Section 69 (2) of the Act having 
been satisfied the suit as brought is main- 
tainable. Since we have come to the 
conclusion that the suit is not barred 
under Section 69 (2) of the Act, even on 
assumption that the suit is one to en- 
force a right arising from a contract. we 
do not express any opinion on the alter- 
nate contention urged by Sri N. T, 
Raghunathan that a suit to enforce a 
mortgage is not a suit arising under a 
contract and that Section 69 (2) is inap- 
plicable to such a suit. ‘The decision in 
Susheela Devi v. Hari Singh, AIR 1971 
SC 1756 lends some support to that con= 
tention. 


16. Beyond the bare ` assertion 
that the findings on issue Nos. 4, 5, 6 and 
additional issue No. 3 are erroneous, the 
learned counsel for the appellants did 
not show as to why they are erroneous, 
The suit mortgage deed contains an ex~ 
press covenant by the mortgagors to pay 
the mortgage money within two years 
of the date of the mortgage. The mort= 
Zagors having committed default. the 
mortgagee has brought the suit for re- 
Covery of the mortgage money. The plea 
that the mortgagors are not the owners 
of the mortgage properties and that the 
ownership vests in a third party cannot 
be urged in a suit on a mortgage. The 
right, title and interest of the mort« 
Zagors alone will be sold in execution of 
the decree for sale. The misrepresenta~ 
tion alleged is that the mortgagee had 
assured the mortgagors to help them in 
carrying on their business. There is 
also no substance in the contention that 
the mortgage is not supported by con- 
sideration. Defendant No. 1 as D. W. I 
has admitted in his evidence that he had 
dealings with the plaintiff firm since 
about 50 years; that in October 1957, he 
was to pay Rs. 25,000/- to the plaintiff 
firm. The mortgage deed states that a 
sum of Rs. 33,197-6-0 is the amount of 
arrears due to the plaintiff upto the 17th 
October 1959 which is the amount due 
in respect of khatha balance including 
the principal and interest. We see no 
reason to differ from the conclusions 
reached by the court below. 


17. In the result, for the reasons 
stated above, the appeal fails and is dis- 
missed with costs of respondent No. 1. 

18. The court-fee due to the Gov 
ernment on the memorandum of appeal 
shall be recovered from the appellants. 


Appeal dismissed. 


nian ah ead rant | 
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~ Thattessara Subbaraya, Petitioner v. 
Chinne Gowda and others. Respondents. 


Civil Revn. Petn. Nos. 557 of 19% 
and C/W C. R. P. No. 715 of 1971, D= 
21-9-1971. i 

Mysore Land Reforms Act (10 ef 
1962), S. 42 (4) —— Landlord’s right +o 
recover rent due — Limitation — (X- 
Ref:— Section 22 explanation) — (X-Red: 
m Limitation Act (1963), Art. 52). 

In view. of explanation to Section £2 
ft is clear that so far as the payment of 
rent is concerned, the tenant is deemed 
to have failed to pay it, only when it 
is not paid till the end of June next 
after the expiry of the year. Hence tre 
rent becomes due to the landlord by tke 
end of June and if it is not paid ty 
then, he is entitled to file an applicaticn 
for recovery of rent under Section 42 (4) 
of the Act within one year from the erd 
of June. (Para 3) 

P. Vasudeva Aithal, for Petitioner; 
(In both the petitions) K. Swami Rao (for 
No. 1) in C. R. P. No. 557 of 1971 ard 
for Respondent in C. R. P. No. 715 of 
1971. 

ORDER:— These revision petitions 
raise similar questions under the provi- 
sions of the Mysore Land Reforms Act, 
hereinafter called the Act. Therefore, 
arguments in both these petitions were 
heard together and they are disposed of 
by this common judgment. 

2. In C. R. P. No. 557 of L971, 
the landlord is the petitioner and he 
filed an application for recovery of rent 
for the year 1967-68 at 15 pallas of 
paddy, 144 maunds of areca and 580 
bundles of hay or its value Rs, 257%- 
from the respondent-tenant. The learn- 
ed Munsiff, N. R. Pura who heard the 
said proceedings, ‚by - his order dated 
31-3-1970 held that the petition filed for 
recovery of rent was barred by limita- 
tion. The learned Judge however fixed 
the fair rent at 124 quintals of paddy ard 
6 maunds & 6 seers of areca. The correct- 
ness of this order was challenged by the 
landlord before the court of the District 
Judge at Chickmagalur. The learned 
District Judge by his order dated 2nd 
December 1970 has dismissed the same. 
The learned Appellate Judge has hed 
that the court awarding rent is not cori- 
petent to determine the fair rent. It 
was also held that the claim of the land- 
lord for recovery of rent for the year 
1967-68 was barred by limitation. It is 
this order that ischallengedin this revi- 
sion petition filed under Section 115 f 
the Code of Civil Procedure, 

3. The courts below have reject- 
ed the claim of the landlord as being 
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barred by limitation as the application 
led for recovery of rent for the year 
1967-68 has been filed on the 7th of 
February 1969. The relevant provision 
of the Act dealing with regard to re~ 
covery of rent is Section 42. In that 
section it has been provided that “Not- 
withstanding anything contained in any 
agreement or in any law for the time 
being in force, no suit or- other proceed- 
ings shall lie in any court or before any 
other authority for recovery of any rent 
payable by a tenant, except as provided 
in this section”. By that section -the 
landlord claiming payment of rent from 
tenant is entitled to file an application 
for an order directing tenant to pay the 
rent due to the landlord. By sub-s. (4) of 
S. 42 it is stated that “for the purpose 
of the Limitation Act, 1963, an applica- 
tion under this section shall be deemed 
to be a suit for arrear of rent, but the 
period of limitation shall be one year”. 
Under Art. 52 of the Limitation Act of 
1963, the period of limitation starts when 
the rent becomes due and the question 
is when the rent becomes due under the . 
provisions of the Land Reforms Act? 
Section 8 of the Act merely provides 
that rent payable by a tenant shall be 
paid annually and the maximum that the 
landlord is entitled to recover has also 
been provided. For the purpose of 
determination of the gross produce or its 
value, it is provided: in sub-section (2) 
of S. 8 that gross produce per acre in any 
year of any land in each local area speci- 
fied by the State Government by noti- 
fication shall be the average yield for 
that year of the principal crops grown 
on that class and grade of land in that 
local area published under sub-sec. (4). 
Sub-section (4) provides for publication 
of the average yield determined under 
sub-section (3). 


The other sections which are rele- - 
vant for the purpose of consideration are 
Sections 9 and 22 of the Act. Under 
Section 9 it is provided that “where the 
rent payable is a share’ of the gross pro- 
duce, it shall be payable to the landlord 
at the village where the land is situated, 
before the date notified by the State 
Government in respect of the local area 
in which such village is situated”. There- 
fore, under this section, it is clear that 
no provision has been made stating as to 
when the rent becomes payable, if the 
rent is payable in cash. The notifica- 
tion issued under this section by the 
State Government provides that so far 
as Chickmagalur is concerned, that the 
rent shall be payable so far as Kharif 
crop is concerned on the first of Janu- 
ary; so far as other crops are concerned 
as also for payment of arecanut and hay 
etc., are concerned, no notification has 
been issued by the State Government. 


If a tenant does not pay the rent 
which he is required to pay, then under 
Section 22 of the Act, non-payment of 
rent has been made a ground for evic- 
tion. It is stated therein that a tenant 
if he has failed to pay the cane of tha 


. land on or before the due date and if 


notice is given within three months after 
due date, the tenant will be deemed to 
have failed to pay the rent for the year. 
The explanation piven to that section is 
very material and. it is Set out below: 


“Explanation— A tenant shall be 
deemed to have failed to pay rent pay~ 
able: by him to the landlord for any 
year, if he does not pay it before. the 
end of June next after the expiry of the 
year”, 


Failure means that there is. an omido 
on the part of the person to do ‘some~ 
` thing which it is possible for him to do, 
The tenant on account~of having held 
the land belonging to the landlord, is 
required to pay the rent. Under See- 
tion 22 of the Act, tenant will be deem- 
ed to have failed to pay the rent if he 
does not pay it before the end of June 
next after the expiry of the year, There- 
fore whether the end of the year is 31st 
March or 3ist June as stated in the Land 
Revenue Code, it is clear that. so far as 
the payment of rent is concerned, the 
tenant is deemed to have failed to pay 
it, only when it is not paid till the end 
of June next after the expiry of the 
year. The rent, therefore, becomes due 
to the landlord by the end of June and 
if it is not paid by then, the cause of 
action for institution of the proceedings 
for recovery of rent arises. The applica- 
tion has therefore to be filed, in my view, 
within one year after the end of June. 
As stated earlier, if only the dates speci- 
fied by the notification issued under Sec- 
tion 9 is taken into consideration, then 
for the purpose of recovery of Khariff 
crops the limitation will start from the 
date specified in the notification. So far 
as the payment of cash rent, it will have 
to be another date and for the purpose 
of other crops a third date. Such con~ 
struction would lead to considerable dif- 
ficulty in instituting proceedings either 
for recovery of rent or for eviction. The 
landlord’s right to start proceedings for 
eviction under Section 22 (a) or for reni 
under Section 42 are based upon the 
same cause of action i.e. non-paymen? 
of rent. I am, therefore, persuaded to 
hold on a consideration of these provi- 
sions of the Act, that a landlord can file 
an application for recovery of rent under 
Section 42 (4) of the Act within one 
year from the end of June. In the pre- 
sent case, rent for the year 1967-68 be- 
- came payable and the tenant is deemed 
to have committed default only by the 
end of June 1968 and the application 
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filed on 7-2-1969 is oc within the 
limitation. 


4. - The revision sation: is there- 
fore allowed, orders passed by both the 
courts below are set aside and the pro- 
ceedings ‘are now remitted back to the 
trial court for determination of rent that 
the landlord is entitled to recover. 


5, In ` the circumstances, parties 
will bear their own costs, 


6. In C. R. P. No. 715 of 1971, 
the only difference is that the landlord 
is the same but the tenant is a different 
person. The application for recovery of 
rent is for the year :‘1967-68 and it was 
filed on 7-2-1969. ‘The trial court has 
rejected the application on the ground of 
limitation and that has been confirmed 
by the appellate court. Having regard 
to the view expressed by me in C. R. P. 
No. 557 of 1971, it has to be held that 
the orders passed by both the courts. 
below even in this case is erroneous and 
accordingly they are set aside The 
learned trial Judge is now directed to 
determine the rent that the landlord will 
be entitled to recover and dispose of the 
proceedings in accordance with law. In 
the circumstances of the case, parties will 
bear their own costs. 

Revision allowed. 
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G. K. GOVINDA BHAT AND K, 
JAGANNATHA SHETTY, JJ. 


Tarabai, Petitioner v. Krishna Pandu= 
ranga Powar, Respondent. 


Civil Revn. Petn. No. 174 of 1969, 
D/- 3-8-1971 against order of Munsiff, 
Jamkhandi, D/- 25-11-1968. 


‘Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), S. 85-A — Suit 
for permanent injunction to restrain de- 
fendant from interfering with plaintiff’s 
possession -~ Reference under the sec- 
tion not necessary. 


` In a suit for a permanent injunction 
restraining the defendant from interfer- 
ing with plaintiff’s lawful possession the 
only question that arises for decision is 
whether the plaintiff was in possession 
of the suit land on the date of suit and 
no question of defendant’s tenancy arises 
for decision though raised by the defend- 
ant and hence a reference under S. 85-A 
to thé Tahasildar to decide the question 
of tenancy is eo 1964 Mys LJ 
(Supp) 721 and C. R. No. 201 of 1962, 
D/- 19-6-1964 (Mys), Distineruished. C. R. 
P. Nos. 1313 and 1315 of 1965 and C. R, 

P. No. 135 of 1968 (Mys), Rel. on. 
(Para 4) 
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Cases Referred: 
(1968) M. S. A. 


Chronological Paras 


No. 135 of 1968 


(Mys) 4 
(1965) C. R: P. Nos. 1313 and 1315 | 
of 1965 (Mys) 4 
1964 Mys LJ (Supp) 721, Shaik 
Abdul Rahim v Chintamanrao 4 
(1962) Civil Revn. Petn. No. 201 of 
1962, D/- 19-6-1964 (Mys) 3, 4 
Padubidri . Raghavendra Rao, - for 


Petitioner: W. K Joshi, for Respondent. 


ORDER:— This revision petition has 
been referred to a Division Bench for 
disposal by the order dated 16-10-1969 
made by Narayana Pai, J., as he then 
was. 

2. The petitioner is the plaint-ff 
in O. S. No. 171 of 1963 on the file of 
the court of the Munsiff at Jamkhanci 
and the respondent is the defendant -n 
the said suit. The plaintiff sued for per- 
manent injunction restraining the də- 
fendant from interfering with the 
plaintiff's possession of the suit lancs. 
The plaintiff’s case is that she was in 
lawful possession of the suit lands en 
the date of the suit and that the defeni- 
ant is unlawfully interfering with har 
possession. Therefore, she prayed for a 
permanent injunction. The defendant 
filed a written statement denying the 
plaintiffs possession of the suit lands and 
further contending that he is: the pro- 
tected tenant of the suit lands under tie 
Bombay Tenancy and Agricultural Lands 
Act, 1948. On the basis of the said plead- 
ings, the learned trial Judge framəd 
Issue No. 2 raising the question of tne 
protected tenancy set up by the defeni- 
ant. The said issue. reads thus: —— 


“Whether the defendant is the Dro- 
tected tenant of the suit lands?’ 


On 21-2-1966, the Court below red 
issue No. 2 for decision by the Tahs.]- 
dar under Section .85-A of the B. T. A. 
L. Act. The Tahsildar, by . his order 
dated 20-6-1967: decided the issue agairst 
the defendant. The defendant preferred 
an appeal to the Assistant Commissioner, 
who, affirming the decision of the Tahs-l- 
dar, dismissed the appeal on 27-3-1968. 
After the finding of the Tahsildar as con- 
firmed by the Assistant Commissioner was 
received by the Court. of the Munsiff, 
the defendant appears: to have contend- 
ed that the reference was without juris- 
diction and ought not to have been made 
and that the issue should be decided by 
the court itself. That: contention found 
favour with the court below and by -ts 
order dated 25-11-1968, it held that tne 
defendant is entitled to ignore the find- 
ings given by the Tahsildar as confirmed 
by the Assistant Commissioner, and 
thereafter posted the suit for evidence 
On all the issues. Aggrieved by the szid 
order, the plaintiff has preferred tne 
above revision petition. 


A.-S.-L. A. Offizer v. B., F. Ahmed 


Malimath, J., 


Mys. 215 


3. When the revision petition 
came up before Narayana Pai, J., on 
16-10-1969, the learned counsel for the 
petitioner appears to have urged that the 
matter is concluded by the decision of 
this court. in Civil Revn. Petn. No. 20L 
of 1962, D/~ 19-6-1964 (Mys). Sri Joshi, 
learned counsel for the respondent, 
sought to distinguish the present case 
and he appears to have urged that the 
rule of estoppel laid down in C. P. No. 
201 of 1962 (Mys) has no application to 
the facts of this case. 


4. The principle laid down in 
Civil Petn. No. 201 of 1962 (Mys) and 
also in Shaik Abdul Rahim v. Chintaman- 
rao Madhavarao, (1964 Mys LJ (Supp) 
721) is that a party at whose Instance a 
reference is made cannot later turn round 
when the decision goes against him and 
challenge the jurisdiction of the very tri- 
bunal, on the principle that a party can- 
not approbate and reprobate. In our 
opinion the principles laid down in the 
above decisions have no relevance for 
the purpose of the decision of this revi- 
sion petition. The. suit as already stated, 
is one for permanent injunction on the 
allegation that the plaintiff is. in: lawful 
possession of the suit lands, and that the 
defendant is unlawfully interfering with 
her possession. In such a suit, the only 
question-that arises for decision is whe- 
ther the plantiff was in possession of the 
suit lands on the date of the suit. If the 
Plaintiff -is able to establish that fact, 
then, she is entitled to a decree for in- 
junction. In such a suit, no issue re- 
garding the plea of tenancy set up by 
the defendant arises for decision. When 
the issue of tenancy does not arise in a 
suit of this nature, it was unnecessary to 
raise such an issue and refer the same 
for decision by the Tahsildar. 

In C..R. P. Nos. 1313 and 1315 of 


1965 (Mys); Narayana Pai, J. (as he then 


was) has taken a similar view.” 

In M. S. A. No. 135 of 1968 (Mys), 
has also expressed the same 
view 

5. In the result, for the reasons 
stated above we allow this revision peti- 
tion and.direct the court below to delete 
issue No. 2 and proceed to trial on the 
rest of the issues. No costs. 

oF Revision allowed. 
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The II Additional Special Land 
Acquisition Officer, Harbour, Bangalore, 
Petitioner v. B. Faqruddin Ahmed, Res- 
pondent. 

Civil Revn. Petn. No, 516 of 1970, D/- 
30-3-1971, against order of 2nd Addl. 
Civil J., Mangalore, D/- 19-6-1969. 


- CP/ EP/B568/ 72/RMP 
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Land Acquisition Act (1894), S. 18 
(3) (b) (Mysore) —— Any person interest- 
ed — A person who has purchased cer- 
tain land prior to notification in respect 
of its acquisition and to whom the pro- 
posed acquisition and the consequent 
award are not notified is an interested 
person in the compensation within mean- 
ing of Section 3 (b) — Hence he is en- 
titled to make an application for refer- 
ence under S. 18 (3) (b) — (X-Ref:— Sec- 
tion 3 (b)). AIR 1968 Ori 94, Dissented 


from. Case law discussed. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1969 Andh Pra 10 = (1969) 


1 Andh WR 135. Yousuf Begum l 

v. State of Andhra Pradesh 8 
AIR 1969 Madh Pra 78 = 1968 

Jab LJ 780, Smt. Sugandhi Ve 

Collector, Raipur . B 
AIR 1968 Orissa 94 = 34 Cut LT 

173, Narayan Das v, Kasinath 

Pani l 
AIR 1966 SC 237 = (1965) 3 SCR 

576, Dr. G. H. Grant v, State of 
_ Bihar a 
ATR 1963 SC 1604 = (1964) 1 SCR 

971, State of Punjab v. Mst. 

Qaisar- Jehan Be . 
AIR 1963 Pat 201 = 1963 BLJR 

254, Shivdev Singh v. State of N 

Bihar 8 


Anandanayya Puranik High Court 
Govt. Pleader, for Petitioner; M. Gopala 
Krishna Shetty, for Respondent. 


ORDER:— This revision application 
raises a question of interpretation to be 
placed on the provisions of Section 118 
of the Land Acquisition Act. 

2e The respondent is the owner of 
survey number 199/3C and he purchased 
the same from one Kanthappa on 28-8- 
1964. After this purchase, proceedings 
commenced for the acquisition of this 
land and the preliminary notification was 
published on 29-9-1964 and an award 
was passed on 2-4-1967. It may be noted 
that even though the purchase in the 
present case by the respondent was prior 
to the preliminary notification. the pre- 
sent respondent was not notified about 
any one of the matters, i.e., about the 
proposed acquisition of the land and 
about the award;: having come to know 
of the passing of the award. he filed an 
_application under the provisions of Sec- 
tion 18 of the Land Acquisition Act re- 
questing the Land Acquisition Officer to 
make a reference to the court. 


3. The objections raised by the 
respondent was that the petition was not 
maintainable in law and the averments 
made in the petition are not admitted 
to be correct and that the petitioner was 
not admitted to be interested in the 
acquired land and that he having failed 
to give due intimation of the sale was 
precluded from filing the present appli- 
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cation and that his remedy was by way. 
of a suit. 


4. The learned trial Judge re- 
corded evidence’ of the petitioner and 
came to the conclusion that the peti- 
tioner’s remedy was to make an applica- 
tion under Section 18 (3) (b) of the Land 
Acquisition Act and he accordingly allow- 
ed the application and ordered the peti- 
tioner to make a reference under Sec- 
tion 18 of the Act within 3 months from 
that date. 


5e It fs the correctness of this 
order ‘that is challenged in this revision - 
application. 


6. The learned Government Plea- 
der contends that it is only the person 
whose name is mentioned in the award 
that is entitled to make an application for 
a reference under Section 18 of the Act. 
It was further submitted by him that 
even though the respondent has pur- 
chased the property before the prelimi- 
nary notification and the sale is perfect- 
ly good, since his name is not mention< 
ed at all either in the preliminary noti- 
fication or in the award, he is not a per- 
son who is entitled to make an applica- 
tion for reference under S. 18 (3) (b) of 
the Land Acquisition Act. 


Te In support of this submission, 
the learned Advocate for the petitioner 
has relied upon two judgments. One is 
the judgment of the Supreme Court in 
the case Dr. : H. Grant v. State of 
Bihar, reported in AIR 1966 SC 237 and 
the other is the judgment of the Orissa 
High Court in Narayan Das v. Kasinath 
Pani, reported in AIR, 1968 Orissa 94. In 
my view, the Supreme Court in the deci- 
sion. reported in AIR 1966 SC-237 was 
not considering the question which arose 
in this case; nor, did. the Supreme Court 
held that a person whose name has been 
omitted is not entitled to ask for a re- 
ference under Section 18 (3) (b) of the 
Land Acquisition Act. On the contrary, 
in my view, this very question was con- 
sidered in an earlier judgment of the 
Supreme Court in the case of State of 
Punjab v. Mst, Qaisar Jehan Begum, re- 
ported in AIR 1963 SC 1604. In that 
case it may be. noted that the respond- 
ents who were interested in the acquisi- 
tion proceedings, were not present at the 
time of the award and it has been stated 
in several places in para 2 that no notice 
was given and -their. names were not 
found in the award.. Even then when an 
application was filed for reference and 
the question of limitation was raised, it 
was held that limitation starts only from 
the date of knowledge of the party. I 
am of the view that having regard to 
the observations made by their Lord- 
ships of the Supreme Court in the case, 
AIR 19638 SC 1604 even in the case of a 


` person who has not been notified of the 


11972 


proceedings, the limitation for the pur- 
pose of Section 18, proviso (3) (B) (?), 
starts from the date of knowledge of the 
party, and that person like the present 
respondent could make an application 
under Section 18 of the Land Acquwisi- 
lion Act. 


8. On the contrary, three decisions 
of the High Courts of Patna, Andhra 
Pradesh and Madhya Pradesh were cited 
before me as supporting the view tzken 
by the learned trial Judge. In Shivdev 
Singh v. State of Bihar. reported in AIR 
1963 Pat 201, it has been laid dowm at 
page 205 as under:— 

“A person even if not served witb 

a notice under Section 9 could caim 
such compensation, if he was entitled to 
any, by asking the Collector to make a 
reference to the court under Sectior 18. 
He could do so within 6 months from 
the date of the Collector's award as pro- 
vided for under Section 18 (2) (b)’. 
In Yousuf Begum v. State of Andhra 
Pradesh, reported in AIR 1969 Andh Pra 
10, similar view has been taken. It has 
been held that a person though not a 
party to the Land Acquisition proczed- 
ings is entitled to seek a referenc2 to 
the Civil Court on an application te be 
made by him to the Collector under 
Section 18 of the Act.. It is also stated 
that in the case of such an application 
no question of limitation arises, when a 
notice under Section 9 (3) is not served 
on the party who was entitled to it. In 
the case Smt. Sugandhi v. Collector, 
Raipur reported in AIR 1969 Madh Pra 
78, the judgment of the Patna <cligh 
Court, mentioned above, has also been 
cited as also of the Supreme Court.. In 
that decision what has been statec by 
the Division Bench of the Madhya 
Pradesh is, as under: 


“6. It is then argued that the seti- 
fioners were not noticed under Secticns 9 
and 12 of the Land Acquisition Act and 
therefore they are not entitled to daim 
a reference under Section 18. There, is 
no substance in this contention. Sec- 
tion 18 does not provide that a r=fer- 
ence can be claimed only by a person 
who has been served with notices under 
Sections 9 and 12. Any person interest- 
ed who has not accepted the award has 
a statutory right if he applies within 
limitation to require the Collector to 
refer his objections to the court. The 

expression ‘person interested’ is de“ined 
in Section 3 (b) of the Act to include 
all persons claiming an interest in zom-~ 
pensation to be made on account oj the 
acquisition of land under the Act. This 
definition also does not require that a 
person to come within the definition of 
"person interested’ must be one wko is 
noticed under Section 9 or S. 12. The 
fact of notice may affect the question 
of limitation within which an application 
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for reference should be made under Sec- 
tion 18, but in our view, it has nothing 
to do with the eligibility of a person for 
making an application. Jn AIR 1963 Pat 
201, at p. 206, it was held by a Bench 
of the Patna: High Court that a person 
even if not served with a notice under 
Section 9 can only (apply ?) for a refer- 
ence under Section 18. Indeed, in AIR 
1963 SC 1604, where the question dealt 
with was one of limitation under Sec- 
tion 18 (2) reference was claimed and 
was allowed at the instance of a person 
who had not at all been given any notice 
of the acquisition proceedings. We, 
therefore, reject the argument that the 
petitioners were not entitled to apply for 
a reference as they were not noticed 
under Section 9 or Section 12 of the 
Act”, 

9. As already stated, the only 
other case to which reference has been 
made by the learned counsel for the 
petitioner is the case reported in AIR 
1968 Orissa 94. In that case, it has been 
stated that a person who is not a party 
to the Land Acquisition proceedings has 
no right to ask for a reference. I am un- 
able to accept this view of the Orissa 
High Court. 


10. In this connection, it is neces- 
sary to make a reference to two provi- 
sions of the Land Acquisition Act. One 
is the provision under Section 18 of the 
Act which states:— 


“Any person interested who has not 
accepted the award” 


and the expression ‘any person interest- 
ed’ has been defined in Section 3 (b) of 
the Act. It may be noted that, in the 
said definition, there is no mention that 
the only persons whose names are men- 
tioned in the award, are entitled to make 
an application. On the contrary, what 
is provided is that all persons claiming 
an interest in the compensation may 
make an application under the provi- 
sions of the Act. In the present case, 
it cannot be said that the respondent 
whose land was acquired is a person not 
interested in the compensation. That 
being so, he is a person who is entitled 
to make an application under S. 18 (3) (b) 
of the Land Acquisition Act. In my 
view, the learned trial Judge is perfect- 
ly right in holding that the respondent 
in this revision application is entitled to 
ask for a reference being made under 
the provisions of the Act. 


11. The learned counsel for the 
petitioner next contended that the civil 
court had no jurisdiction to decide the 
question as to whether the respondent 
in this revision application was a person 
interested. or not. I am of the view that 
this objection cannot be permitted to be 
raised for the first time in this revision 
application. Such objection was not 
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raised in the: court below and the learn- 
ed Judge had no opportunity to deal with 
it. Therefore. this objection cannot be 
raised at this stage and the same is 
rejected. 

12. In the result, this revision ap- 
plication fails and the same is dismissed 


with costs. eee. Mtns oe 
Revision dismissed. 
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Neelawwa and another, Appellants 
v. Kallappa Basappa .Nhavi and others, 
Respondents. 


Second Appeal No. 939 of 1967, D/- 
2-12-1971; against judgment and decree of 
Addl. Dist. J., Belgaum, D/- 27-6-1967. 

Hindu Law — Adoption — Power of 
widow to adopt comes to an end by the 
interposition of a son’s widow whether 
the son dies before or after the death 
of his father. AIR 1955 SC 206. and AIR 


1963 Mad. 316, Rel. on. (Para 9) 
Cases Referred: Chronological - Paras 
AIR '1963 Mad 316 = 76 Mad 


LW 342, Venkatalakshmi Amma! 

v. Jagannathan ILO 
AIR 1957 Hyd 1 = ILR (1956) Hyd 

774, Mukta Narhari v. Mukta 


_Rajiah 10 
AIR 1955 SC 206 = 1955 SCR 
1135, Gurunath v. Kamalabai 5, 7, 8 
G. B. Shirgurkar, for Appellants; K. 
I. Bhatt, for Respondent No. 3; M. S. 
Gopal, Amicus Curaie. o 
. SUDGMENT:— The question raised 
in this second appeal is whether, the 
-power of widow to adopt comes to-an 
end by the interpretation of mn’ 
widow, the son pre-deceasing his father. 
2. The facts are not in dispute. 
The question can properly be appreciat« 
ea by reference to the following genea~ 
ogy: , k 
(See Genealogy on next page) 
Balappa, son of Basawanneppa, ‘had 
two wives Basalingawwa and Shettawwa. 
Basalingawwa died long back leaving a 
son Gangappa behind her. After the 
death’ of Basalingawwa; Balappa married 
Shettawwa, defendant, No. 2 and Gan- 
gappa married Neelawwa, Defendant 
No. 3. -Gangappa died in the year 1939 
without issues, as a member- of: the 
joint family leaving: surviving: him the 
widow Neelawwa.. Balappa’ died in 
September 1947, leaving his second wife 
Shettawwa. The family continued to 
. remain joint. 


3. Ten or fifteen days after the 
death of Balappa, that is, on 15-9-1947, 
Shettawwa took Kallappa defendant No. 1 
in adoption to Balappa. On 6-12-1949, 


DP/EP/C615/72/GDR 





a. sors- 


A-I R. 


defendant No. 3 Neelawwa adopted the 
plaintiff. On 6-2-1950, the plaintiff 
brought the suit challenging the factum 
and validity of adoption of Kallappa and 
also for recovery of possession of the 
family properties, with the alternate re- 
lief for partition and separate possessio 
of his share in case the adoption of 
Kallappa is held to be valid, and, if for 
any reason separate possession cannot be 
granted,. he prayed for joint possession. 

4,- The trial court held that both 
the above said decisions were valid, and 
the same view has been taken by the 
appellate Judge. The suit for alternate 
relief for partition and possession was 
decreed. During. the pendency of the 
appeal before the lower appellate court, 
the plaintiff died and his widow Chin- 
nawwa was brought on record and the 
present appeal has been preferred by 
Chinnawwa along with her mother-in- 
law Neelawwa. During the pendency of 
this appeal Shettawwa died and her 
cee son Kallappa was already om 
record. 


5. Mr. Shirgurkar, learned coun« 
sel- for the appellant relying on the 
decision of the Supreme Court in Guru- 
nath v. Kamalabai, AIR 1955 SC 206 
urged ‘that Shettawwa on the death | of 
Balappa had no power to adopt Kallappa 
as Balappa died interposing his son’s 
widow Neelawwa. The contesting res- 
pondent is unrepresented. I therefore 
requested Shri M. S. Gopal to assist me 
in the ease. His very useful assistance 
deserves to be appreciated. 


_ 6. The leading case on the ques- 
tion is that of Gurunath. Reviewing all 
the: previous decisions Mahajan, C. J. 
in summing up the law has stated af 
para 14 as follows:— 

“The result of these series of deci« 
sions is, that now for about three quar- ' 
ters of a century the rule that ‘the 
power of a widow to adopt comes to an 
end by the interpretation of a grand- 
son or the son’s widow’ competent to 
adopt’ has become a part of Hindu Law, 
though the reasons for limiting the power 
may, not .be ‘traceable to any Shastrie 
text; and may have been differently stat- 
ed in the, several judgments. It is well 


‘known ‘that in the absence of any clear 


Shastric’ text the courts have authority 
to decide cases on principles of justice, 
equity and good conscience and it is not 
possible to hold that the reasons ‘stated 
in support of the rule are not consist- 
ent with these principles.” ` 

The learned Judge continued: 


“In this situation we are ‘bound fto 
hold that it is too late in the day to 
say that there are no limitations of any 
kind on the widow’s: power to adopt 
excepting those that limit the power of 
her husband to adopt, i. e., that she cane 
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Basawannappa . Govindappa 
Balappa (died in 1947) . as l i 
= lst wife i ~- = 2nd wife 
ae adie cee (Deft. 2) 
- Gangappa(died . Kallappa (Deft. 1) 

in 1939)—-Nelawwa (adopted-by Shettawwa ` 

(Deft. 3). . in 1947). 

. Shivarai (Plaintiff). . 


not adopt in the~ presence of a son, 
grandson or great grandson. Hindu Law 
generally and in particular in matters 
of inheritance, alienation’ and adortion 
gives to the widow powers of a limited 
character and there is nothing in the 
limitations laid down by the course of 
decisions above referred to repugnant to 
that law. For the reasons given above, 
we are unable to depart from the rule 
that a widow’s power to make an adop- 
tion comes to an end by the internosi- 
tion of a grandson or the son’s widow 
competent to continue the line by aiop- 
tion.” 

Ta The facts giving rise to Giru- 
nath’s case, AIR 1955 SC 206 are a 
little different from those of the present 
ease. In that case, one Krishtarao died 
in 1890, leaving him_ surviving two 
widows Radhabai and Gangabai and a 
son Dattatraya. 
leaving him surviving a widow Suncara- 
bai and a son Jagannath. Sundarabai 
died shortly after Dattatraya while 
Jagannatha died in the year 1914. «After 
an interval of about 30 years, it was 
alleged that Gangabai who survived 
both her son and grandson adapted 
Gurunath who instituted a suit on the 
allegations that he was the adopted son 
of Krishtarao, adopted to him by Ganga- 
bai, his junior widow, and as such, was 
entitled to the possession of his adop- 
tive father’s properties. The defencants 
in that suit who were the sons and 
grandsons of the first cousin of Krishtarao 
disputed the plaintiff's adoption on the 
ground that Gangabai’s power to adopt 
was extinguished when Dattatraya. died 
in 1913 leaving behind him widow Sun- 
darabai and a son Jagannath who could 
continue the family line. The High Court 
of Bombay and the Supreme Court held 
that Gangabai’s power to adopt came to 
am end at the time when her son died 
leaving son and a widow to continue the 
family line. 

8. Both the courts below In the 
ease before me, have held that the prin- 
ciples enunciated by the Supreme Court 
in Gurunath’s case, AIR 1955 SC 20€ are 
not applicable to the present case as 
Gangappa pre-deceased his father Balappa 
and the power to adopt a son to Belanp 
by Shettawwa did not come to end. It 


Dattatraya died in 1913. 


was argued that the adoption depended 
on the theory of spiritual benefit and 
that it was only Shettawwa that could 
adopt a son to her deceased husband 
Balappa and that right cannot be de- 
prived of by the interposition of Neela- 
wwa who was not the widow of the last 
male holder. 

9. I do not think that this argu- 
ment could be accepted. Neelawwa is 
undoubtedly the widow of the son of 
Balappa. - It matters little whether Gan- 
gappa died before or after the death of 
hbis father i. e., Balappa. Neelawwa was 
competent to adopt a son to her husband 
and continue the line. In such a case. 
it would be proper to hold that the 
power of the widow, that is. Shettawwa, 
to adopt a son to her husband comes to 
an end. Opinion to the contrary finds 
ane support from any decision or autho- 
rity. 

10. The above view of mine is 

supported by the decision of the Full 
Bench of the erstwhile High Court of 
Hyderabad in Mukta Narahari v.:Mukta 
Rajiah, AIR 1957 Hyd 1 and also a 
bench decision of the High Court of 
Madras in Venkatalakshmi Ammal v. 
Jagannathan, AIR 1963 Mad 316. 
_ i The result, is, that the adop- 
tion of Kallappa must be held to be 
invalid and he has no right in the suit 
properties. 

12. The appeal, therefore, is 
allowed; the judgments and decrees of 
the courts below are set aside; . the 
plaintiffs suit for possession is decreed 
as prayed for, subject to the existing 
mortgage rights in favour of defendant 
No. 4. There will be no order as to 
costs in this court and in the courts be- 


low. 
Appeal allowed. 
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R. Rangappa Reddy. Appellant v. 
Mysore Revenue Appellate Tribunal, 


Bangalore and others. Respondents. 


Writ Petn. No. 7396 of 1969, D/- 23- 
11-1971. 
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(A) Motor Vehicles Act (1939), Sec- 
tion 63 (3) Proviso — Variation of inter- 
State permit by adding another round 
trip — Counter-signature — Agreement 
between two States fixing number of 


. routes to be opened up for operation of: 


inter-State service not necessary = 
Grant of counter-signature in absence of 
such agreement is not invalid, AIR 1970 
SC 1542, Explained. (Para 8) 


(B) Motor Vehicles Act (1939), Sec- 
tion 63 — Application for variation of 
inter-State permit by adding another 
round trip — Secretary of Transport 
Authority considering question of timing 
after hearing all parties and assigning 
modified schedule of timing — Proceed- 
ings were not bad or without jurisdic- 


tion. (Para 9) 

Cases Referred: Chronological Paras 

AIR 1970 SC 1542 = (1971) 1 SCR 
474, Mohd. Ibrahim v. State 
Transport Appellate Tribunal, 
Madras 5, 7 


ATR 1969-SC 1130 = (1969) 3 SCR 
730, R. Obliswami Naidu v. Addl. 
State Transport Appellate Tribu- : 
nal, Madras 5, 7-A 
S. J. Srinivasan, for Petitioner; M. 
Rangaswamy, for Respondent No, 3. 


A. NARAYANA PAI, C, J.:— Third 
respondent Rangavilas Motor Transport, 
Krishnagiri held an inter-State carriage 
permit to operate a service from Krish- 
nagiri in Tamil Nadu to Bangalore in 
Mysore State. It applied to the Re- 
gional Transport Authority at Dharma~ 
puri far a variation of the permit by 
adding another round trip and as re~ 
quired by the rules, added to its ap- 
plication a schedule of proposed timings. 
The Transport Authority at Dharmapuri 
granted the application. According to 
practice, the question of timings was con- 
sidered at a subsequent date by the 
Secretary of the Transport Authority, 
at which, after hearing all persons in- 
cluding the petitioner, a modified sche- 
dule of timings was assigned'to the ad- 
ditional round trip permitted by the 
variation. 


2. The third respondent thereafter 
applied to the State Transport Authority 
at Bangalore for counter-signature. 
Counter-signature has been granted. The 
same has been confirmed upon appeal by 
e Mysore Revenue Appellate Tribu~« 
nal. 

3. In this Writ Petition directed 
against the said order of the Revenue 
Appellate Tribunal two contentions are 
raised by Shri S. J. Srinivasan on be- 
half of the petitioners. (1) That counter- 
signature could not have been granted 
in the absence of an agreement between 
the two States, fixing the number of 
routes to be opened up for operation of 
inter-State services and (2} that both 
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the Mysore State Transport Authority as 
well as. the Revenue Appellate Tribunal 
have failed to exercise their jurisdiction 
in not considering the :petitioner’s objec- 
tion as to timings although pressed by; 
bim before both the said authorities. 


4, The first contention is covered 
by sub-section (3) of Section 63 of the 
Motor Vehicles Act, along with the Pro- 
viso appended to it. The sub-section 
along with the proviso reads as fol- 
lows:-— 

“The provisions of this Chapter re= 
lating to the grant, revocation and sus- 
pension of parties shall apply to the 
grant, revocation and suspension of coun-= 
ter-signatures of permits. 


Provided that it shall not be neces= 
sary to follow the procedure laid down 
in Section 57 for the grant of counter- 
signatures of permits, where the per- 
mits granted in any one state are re 
quired :to be counter-signed by the 
State Transport Authority of another 
State or by the Regional Transport 
Authority concerned as a result of any 
agreement arrived at between the States.” 
The language of the proviso leaves 
no room for doubt that the only result 
of the existence of an agreement between 
two States is to dispense with the pro- 
cedure prescribed under Section 57 of 
the Motor Vehicles Act which, in the 
absence of such an agreement, is obliga- 


‘ory by virtue of the main provision of 


sub-section (3) of Section 63 in the case 
of grant, suspension and revocation of 
counter-signatures of permits. 

Be Shri Srinivasan, however, de- 
pends upon certain observations of the 
Supreme Court in the case of Mohd. 
Ibrahim v. State Transport Appellate 
Tribunal, Madras, AIR 1970 SC 1542 
which according to him, confer upon such 
an agreement between two States the 
same status as the provisions of sub-sec- 
tion (3) of Section 47 have been given 
by the decision of Supreme Court in 
the case of R. Obliswami Naidu v. Addl. 
State Transport Appellate Tribunal, Mad- 
ras, AIR 1969 SC 1130. 


6. In the case of Obliswami,. the 
Supreme Court pointed out that Sec- 
tions 47 and 57 read-together indicated 
that before a stage carriage permit is 
granted, two independent steps have to 
be taken, firstly a.determination by the 
Regional Transport Authority under Sec- 
tion 47 (B3 for the number of stage car- 
riages for which permit can be grant- 
ed and secondly, the consideration of 
applications for stage carriage permits, 
in the routes so opened by the Regional 
Transport Authority. 

Ts The principles of this case 
were also sought to be applied to inter- 
State routes by the parties to the case 
of AIR 1970 SC 1542. The Supreme 
Court while rejecting the said conten- 
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tion and pointing out that the provisicns 
of Section 47 must be limited to cases 
of grant of stage carriage permits with- 
in a single region, observed as follows 
at the end of paragraph 12 and para- 
graph 14 respectively of the judgment: 

“The combined effect of Secs. 53, 
63-A, 63-B and 63-C is that the inter- 
State Commission will deal with inter 
State permits. The Central Government, 
under Section 63-C of the Act is autko~- 
rised to make rules in regard to the 


procedure to be followed in considering i 


an application for grant and counter- 
signature of permits. In the absence of 
specific rules. the best way of harmon.s= 
ing the powers and functions is to allew 
these jinter-State authorities to exerc'se 
their power within their 
spheres in regard to grant and counter~ 
signature of permits by agreement and 
accord.” 

“We are therefore of opinion tka 
Section 47 (3) of the Act will not apriy 
either to grant or to counter-~signattcre 
of permits both in the case of inter- 
State and inter-regional permits. The 
relevant authorities in two States or two 
regions will ensure agreements and act 
in concert as the case may be. ‘The 
number of services in the region can of 
course be fixed by the Regional Traws- 
port Authority but they will be for the 
region only. The number of services zor 
inter-regional or inter-State routes be- 
yond the frontier of the region will 
have to be determined by agreement.” 


T-A. Al that their Lordships mean 
by these observations is that an agree~ 
ment between the two States, in the b- 
sence of rules .made by the Centzal 
Government in regard to the procedure 
governing the grant of inter-State per 
mits, may provide for matters which are 
conversed by sub-section (3) of Sec. 47 
so far as inter-State routes are concern 
ed. But, they did not say that because 
Obliswami’s case, AIR 1969 SC 1130 beld 
that compliance with sub-section (3) of 
Section 47 is obligatory in the case of 
inter-regional routes or permits, an 
agreement between two or more States is 
obligatory in the case of inter-State p2r-~ 
mits as well. 


8. We hold, therefore, that there 
is nothing in the case of Mohd. Ibrakim 
to support Shri Srinivasan’s content.on 
that counter-signature could not have 
been validly granted in the absence of 
an agreement between two States. 


9. So far as the question of tim- 
ing is concerned the proceedings af 
which modified timings were  assi#n- 
ed to the additional round trip 
of the third respondent contain ithe 
clear record of the fact that the 
petitioners representative was present 
and that all the parties had no obiec~ 
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tion to the modified timings noted jin 
the said proceedings, _. 


10. We have no reasons to think 
that the record of the proceedings so 
made by the Transport Officer is inaccu~ 
rate or cannot be accepted as indicat- 
ing the true state of affairs. If such 
were the position, we do not see how 
the petitioner can later, with propriety, 
question the schedule of timings before 


the counter-signing or: the appellate 
authority. 
11. The Writ Petition is dismissed. 


Writ petition dismissed, 
fiie EE 
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J. V. Jahagirdar, Petitioner v. S. L, 
Bijali, Respondent. - 

Civil Revn. Petn. No. 1643 of 1971, 
D/- 11-11-1971, against order of Dist. J., 
Bijapur, D/- 18-3-1971. 

Mysore Land Reforms Act (10 of 
1962), Section 14 (1).— Mysore Land Re- 
forms Rules, 1965, Rule 7 — Application 
for resumption of land by one co-sharer 
v Other co-sharers are necessary parties. 


Where one co-sharer of land files 
statement for resumption of his share of 
the land under Section 14 (1) the other 
co-sharers of the land are necessary 
parties to the proceedings under Rule 7 
as their interests are likely to be affect- 
ed by the resumption to be allowed. AIR 
1956 Bom 264, Rel. on (Para 5) 
Cases Referred: Chronological Paras 
AIR 1956 Bom 264, Rama Motibhai 


v. Dalwadi Tupoo Rama 6 

S. D. Chhatre, for Petitioner; K. A. 
Swami, for Respondent. 

ORDER:— This revision petition 
arises out of an order made in the pro- 
ceedings for resumption of land under 
Section 14 (1) of the Mysore Land Re- 
forms Act (shortly called the Act). 

2 The petitioner is a co-sharer 
having two annas share in the land R. 
S. No. 234 which is in the possession of 
the respondent-tenant. He filed a state- 
ment under Section 14 of the Act for 
resumption of his share in the land. The 
Land Tribunal held that the petitioner 
without impleading the other co-sharers 
could not resume his share and it fur- 
ther held that if the resumption was 
permitted it would leave a fragment. 
The appeal preferred against this order 
was dismissed by the District Judge for 
the reason that the other co-sharers are 
necessary parties to the proceedings. 

3. The sole question for considera- 
fion is whether one of the co-sharers 


ean file a statement for resumption of 
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‘his share without impleading the other 
co-sharers as parties to the proceedings. 


4. Section 14 (1) provides that 
when a statement oe filed, the court shall, 
as soon as may be after giving an op- 
portunity to be heard to the landlord 
and such of his tenants and other per- 
Sons as may be affected and after mak- 
ing such enquiries as it deems necessary 
determine the land or lands which the 
landlord is entitled to resume. Rule 7 
of the Mysore Land Reforms Rules 1965 
provides that the statement for resump- 
tion of land under sub-section (1) of 
Section 14 shall be in form No.-1 and 
all persons who have an interest in the 
land to be resumed, shall be made parties 
to it. 


5. 
mitted.that the petitioner is having only 
two annas share and his other brothers 
are the owners of fourteen annas share. 
Whether the shares are known or inde- 
terminate and whether the shares. are 
equal or unequal, every co-owner has 
a right of enjoyment and possession’ equal 
to that of the other co-owners. Each 
in theory is interested in every infini- 
tesimal portion of the subject-matter and 


each has the right, irrespective of the 


quantity of his interest, to be in posses- 
sion jointly with others. A tenant, hold- 
ing ‘land under several landlords at a 
lump rent and under one engagement is 
entitled to hold the same as one unit, 
until it is broken up and the rents are 
apportioned with the consent of all the 
parties concerned, namely, all the co~« 
sharers and the tenant. Till then, a co- 
sharer landlord is not ordinarily’ entitl- 
ed to sue for his own share of the rent, 
the principle being it is a co-ordinate 
interest. If that be the position, the 
other co-sharers of the land sought to 
be resumed are necessary parties to 
the proceedings, as their interests are 


In the instant case, it is ad- 
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likely to be affected by the resumption - 


to be allowed in. favour of the peti- 
tioner, 


6- The above view of mine is 
supported by the decision in Rama Mothi- 
bhai v. Dalvadi Tupoo Rama (AIR 1956 
Bom 264). That was a case arising out 
of an application filed by one of the 
co-sharers under Section 34 of the Bom- 
bay Tenancy and Agricultural Lands 
Act, (Act 67 of 1948) to recover pos- 
session from a tenant for bona fide per- 
sonal cultivation. While rejecting the 
application, Vyas. J.. observed that where 
a landlord and certain other persons 
are co-sharers, then, the landlord alone 
is not entitled to file the application 
under Section 34 of the Bombay Tenancy 
and Agricultural Lands Act. As against 
a trespasser one co-owner on behalf of 
all the co-owners can maintain an action. 
But, if an action is to be filed against 


t 
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a tenant, then, all the co-owners musê 
be joined in the proceedings. 

qi. The view taken by the learned 
District Judge is correct on the mate- 
rials before him and it does not call for 
interference in this revision petition. 

8 The petition therefore fails 
and is dismissed. No costs. 


Revision dismissed. 


oe 
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Chikkagangamma. Appellant v. Chun- 
chanakuppa Rudriah and another. Res- 
pondents. 


Second Appeals Nos. 874 aad 875 of 
1967, D/- 20-8-1971 against decree of Civil 
J. Bangalore, D/- 29-7-1966. 


Limitation Act (1963), Arts. 64 to 65 
~— Adverse possession — Persons entitled 
only to maintenance out of certain estate 
possessing it and exercising openly owner- 
ship over it —- Possession of such persons 
is adverse to the person entitled in law to 
the estate when such possession is in- 
dependant of any arrangement between 
them. AIR 1959 Bom 504, Rel. on. 

(Para 17) 


Cases Referred: Chronological Paras 
AIR 1963 SC 1703 = 1963 Supp 2. 

SCR 834, Pearey Lal v. Ramesh- 

war Das 12 


AIR 1961 SC 1302 = 1961-3 SCR 


955. Kasturi v. Ponnammal 12 
AIR 1959 Bom 504 = 59 Bom LR 
1112, Sampat v. Surajmal - 17 
AIR 1951 SC 103 = 1950 SCR 949, 
Gnambal Ammal v. Raju Ayyar 12 
K. S. Setlur, for Appellant: C. 


Savand, for Respondent, 


i JUDGMENT:— These two are plain- 
tiffs Second Appeals. She filed Original 
Suits Nos, 535 and 536 of 1960 in the 
Court of the Second Munsiff. Bangalore 
on 26-10-1960. In O. S. No. 535 of 1960 
she prayed for a decree declaring that 
she is entitled to the suit land. In O. S. 
No. 536 of 1960 she prayed for a decree 
that she is entitled to the suit house and 
to direct the first defendant to deliver 
possession and also to direct an enquiry 
to be made regarding the mesne profits. 


2. Venkataramanachari, who died 
on 15-3-1942., had as his first wife Thim- 
makka and a second wife by the same 
name. The. aret wifes son was Hanu- 
manthachari and his son is Sanjeevachari, 
who is the third defendant in O. S. No. 
535 of 1960 and the second defendant in 
©, S. No. 536 of 1960. Venkataramachari 
by his second wife had two sons and a 
daughter. The sons were Venkatachari 
and Appayyachari. The daughter is 
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Nanjamma, who is the second defendant 
in O. S. No. 535 of 1960 and the frst dz- 
fendant in O. S. No. 536 of 1960. 


3. Venkataramachari executed a 
settlement deed Ex, P-1 on 15-1-1921, 
which would be a little more than a year 
prior to his death. His first wife Thin- 
makka died long before Exhibit P-1. 
Hanumanthachari died in 1941. The =- 
cond wife Thimmakka died in 1957. Her 
first son Venkatachari died in 1939. amd 
her second son Appayyachari died: in 
about April 1960, about six months prior 
to the filing of the suits. 


4, The plaintiff claims the svit 
properties as the vendee from Sanjeeva- 
chari under the sale deed, certified copy 
of which is Ex, P-7 (a), dated 31-7-19€0. 
of the land in O. S. No. 535 of 1960, and 
under the sale deed Ex. P-6 dated 1-3- 
1960 of the house in O. S. No. 536 of 19€0, 
his case being that Sanjeevachari was 
the owner of these two properties under 
the settlement deed Ex. P-]. Sanijeeva- 
chari remained ex parte in both tre 
suits. The first defendant Rudriah in 
O., S. No. 535 of 1960 has been the tenant 
of the suit land. He and the second de- 
fendant Naniamma filed written state- 
ments resisting the plaintiffs claim. In 
O., S. No. 536 of 1960 the first defendant 
Naniamma filed a written statement ne- 
sisting the plaintiff’s claim. In both the 
suits, the plaintiff filed a reply. statement. 
In the trial court in O. S. No. 535 of 1960 
Issues Nos, 1, 2. 3 and 6 were—.! 


. (1) Is the plaintiff owner of the suit 
saa ee land? or -` 

(2) Has- the second defendant better 
title to the suit land under the circum- 
stances pleaded? 

(3) Whether Thimmakka, mother of 
the second defendant. had perfected Eer 
title by adverse possession in respect of 
the suit land? 

(4) Whether the suit is barred y 
Limitation?” 

Issues Nos. 1, 2,-3. 4 and 7 in O. S. No. 
536 of 1960 were— 

(1) Has the plaintiff title to suit 
house as pleaded by her? or 

(2) Has the defendant better title to 
ft as contended in the written state- 
ment? 

(3) Is the plaintiff entitled for pas~ 
session of the suit house? 

(4) Has Thimmakka ‘perfected ‘ter 
title to the suit house by adverse posses- 
sion? 

(7) Is the suit barred by time?” 
Issue No. 1 in O. S. No. 535 of 1960 was 
answered in the negative, and issues Nos, 
2 3 and 6 were found in the affirmative. 
In O. S. No 536 of 1960 issues Nos. 1 and 
3 were answered in the negative, and 
issues Nos. 2, 4 and 7 were found in fhe 
affirmative. The two suits which were 
tried together were disposed of by a con- 
mon judgment, and both were dismissed, 
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5-6. The plaintiff went up in appeal 
to the Court of the Civil Judge. Bangalore 
District in R. As. Nos, 37 and 38 of 1965. 
The principal point for determination was 
formulated as below:— 


“Whether at the time of Ex. P-6 
and the original of Ex. P-7 (a). Sanieeva- 
chari (P. W. 1) was the absolute owner 
of the suit properties and whether he 
had title to convey the suit properties to 
the plaintiff or. by that time. due to the 
adverse possession of the suit properties 
by Thimmakka, the rights of P. W. 1 had 
been extinguished?”, 


The point was answered against the plain- 
tiff. The two appeals, which were dis- 
posed of by a common judgment. were 
dismissed, 


7. The trial court found on issue 
No. 5 in O. S. No. 535 of 1960 that the 
suit is not maintainable as brought. But 
the-lower appellate court found that it is 
maintainable and. in view of this, the 
plaintiff’s learned Advocate, Sri Settlur, 
did not press his application for amend- 
ment of the plaint. It stands dismissed. 


8. The plaintiff’s vendor Sanjeeva- 
chari was never in possession of the suit 
properties from the time of the settle- 
ment deed Ex. P-1 dated 15-1-1941. He 
did not pay any assessment. Immediate- 
ly after the death of Venkataramachari, 
his second wife Thimmakka got the patta 
changed in her name and began paying 
the assessment,  Rudriah, the tenant of 
the land, was paying the rent to Venkata- 
ramachari and after him to his second 
wife Thimmakka and subsequently he has 
been paying it ‘to Nanjamma Venkata- 
ramanachari, akka. Appayyachari 
and’ Nanjamma were residing in the suit 
house. The plaintiff was residing else- 
where. These facts. which have been con- 
currently found by both the courts below. 
are now conceded for the plaintiff appel- 
lant. Venkataramanachari’s second wife 
Thimmakka executed a registered settle- 
ment deed Ex, D-5 dated 25-11-1948, 
settling the suit properties on her daughter 
Nanjamma (second defendant in O. S. 535 
of 1960 and first defendant in O. 5. 536 of 
1960). 


9. The entire dispute hinges on 
the interpretation of the settlement deed 
Ex. P-1. According to Sri Savand, res- 
pondent’s learned Advocate, what was re- 
served for Venkataramanachari, his se- 
cond wife Thimmakka, and their son. 
Appayyachari was only. a right of main- 
tenance to be provided by Sanjeevachari 
during their life-time, he having to take 
possession of the suit properties immedia- 
tely or at least when he attained majo- 
rity in about the year 1943. He did nof 
do so,.and Thimmakka by taking posses= 
sion of the suit properties after the death 
of Venkataramanachari, and later Nanji- 
amma, continued to be -in possession 
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thereof, openly and adversely to Sanjeeya~ 
chari, for well over 12 years and per~ 
fected their title by adverse possession. 
The contention of the plaintiff-appellant, 
on the other hand, is that Venkataram~ 
anachari, his second wife Thimmakka and 
their son Appavyachari were in posses- 
sion of the suit properties having a life 
estate therein, that their adverse posses- 
sion would be effective against Sanjeeva~ 
chari only until the life-time of the last 
of the three, that Appayyachari died in 
about April 1960, and from then Sanjee~ 
vachari is the full owner of the suit pro~ 
perties, and he has passed on his title to 
the plaintiff, 

10. A faithful and agreed English 
translation of the material portions of 
the settlement deed Ex. P-1, which is in 
Kannada. is as follows— 


*(A) This settlement deed dated this 
15th day of January Nineteen hundred 
and forty one executed by me, Venkata- 
ramanappachari, son of Appannachari of 
Panchana residing in ‘Sulkere village 
Kengeri Hobli, Bangalore South Taluk, 
in favour of my own wife Thimmakka, 
my own son Appayyachari, my younger 
daughter Nanjammg and also my own 
grandson aged 15 years Sanjeevachari 
who is the own son of Hanumanthachari, 
eldest son of my deceased elder wife the 
late Thimmakka, to all these four wit- 
messeth. go i 
(B) Whereas I am af present aged 85 
years and very old and whereas I have 
no confidence of living: for a long time 
in future and, having determined to make 
a proper settlement of my properties, 
moveable and immovable now. when [I 
am in full command of my mental facul- 
ties, to all the above four persons as per 
the schedules shown here below, J have 
distributed and settled as under, Appayya~ 
chari aged about 25 years, my son born 
in the womb of my younger wife Thim- 
makka, is not in his senses and is insane 
ever since his birth till this day. He is 
unfit to marry and is not married, and I 
have divided myself from Hanumantha- 
chari, the son of my elder wife, by giving 

im his share in all the moveable and 
immoveable properties of my family 
about 20 years ago, and I and Venkata- 
chari my own son born of my second wife 
have lived together as members of a 
foint Hindu family till now. He died 
about 1} years ago. I had got’ Venkat- 
amma, my daughter-in-law, married ‘to 
him. As myself and Venkatamma found 
it incompatible to live together in one 
house, I have given het moveable and 
fmmoveable properties for her mainten~ 
ance and got her rights released before 
Panchayatdars. I have now devised all 
the moveable and immoveable properties 
that have remained with me after giving 
to my eldest son and my daughter-in-~ 
law, as aforesaid; 


: (C) In regard to the property com~ 
prised in Item 1 of the schedule here- 
under, which is reserved for the main- 
tenance of myself, my wife Thimmakka 
and my 25 years old son Appayyachari, 
I direct that my own grandson Sanjeeva~ 
chari shall look after the maintenance of 
the three of us by providing food and 
clothes during the lifetime of all of us, 
and pay the assessment of the properties 
himself, The balance of all immoveable 
properties mentioned in the schedules 
hereunder shall be enjoyed separately 
from now onwards as they like, by first 
Thimmakka, second Nanjamma and third 
Sanj eevachari as given to their respec- 
tive share with full powers. x x x; 


(D) Property mentioned in the first 
item of schedule which is reserved for 
us three, that is myself, my wife Thim- 
makka and my son Appayyacharf, shall 
after our lifetime, go to our own grand- 
son Sanjeevachari, who shall give us food 
and clothing, pay the assessment and per- 
form our obsequies. And the property 
shown in the same item, which is the 
subject matter in O. S5. 356 of 35-36 on 
the file of the Second Munsiff, Bangalore 
shall be taken possession of and enjoyed 
after the execution petition is disposed 
of and the decree is executed: that is, it 
shall be enjoyed after the lifetime of us 
three. To this effect have I, out of my 
pleasure, executed this settlement deed. 


(E) Schedule I, List of real proper- 
ties reserved for the maintenance of 
Venkataramanappachari, Thimmakka and 
Appayyachari Dry land comprised in 
S. No. 11- of Sulkere village, Kangeri 
Hobli, Bangalore Taluk x x x In be- 
tween these boundaries extent 3 acres 1 
gunta assessed at Rs: 3-6-6. House situat- 
ed in ditto Sulkere village, in which we 
live, bearing Khaneshumari No. 5 x x 
x x x From these two items of pro- 
perty the three of us shall maintain our- 
selves. After the lifetime of those per- 
sons these properties shall belong to 
Sanjeevachart, He shall pay the kanda- 
yam of these items”. (I have marked 
the paragraphs as A. B, C. D. and E for 
convenient reference). 


11. In Ex. P-I the-Sch. II pro- 
perty, which was subject to litigation, has 
been given absolutely to the second wife 
Thimmakka. The Sch. III properties, 
which consist of three items, have been 
given absolutely to Nanjamma. The 
Sch. IV properties which were subject to 
litigation, have been given absolutely to 
Sanjeevachari. 


. 12; The. general principles govern« 
ing the construction of a will, which 
apply equally to the construction of a 
settlement deed. are enunciated in AIR 
1951 SC 103, (Gnambal Ammal v. Raju 
Ayyar), AIR 1961 SC 1302, (Kasturi v. 
Ponnammal) and AIR 1963 SC -1703, 
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{Pearey Lal v. Rameshwar Das). Sriefly 
stated, the Court should not impute its 
own standards of interpretation. Ic must 
put itself into the settler’s arm-chair. All 
the parts of the settlement deed should 
be scrutinised in arriving at his intention. 
The various portions should be harmoni- 
ously construed so as to give eff=ct to 
his real intention. The surroundirg cir- 
cumstances should be looked intc, and 
they must be taken essentially from the 
recitals in the deed itself. As represent- 
ed by Sri Savant, both the courts  2elow, 
particularly the lower appellate Court, 
have borne the above principles in mind 
and have held against the plaintff-ap- 
pellant. the vendee from Sanjeevachari. 


13. Paragraph (B) of Ex. P-1 give 
ws a picture of the predicament in which 
the settler was placed and it provides 
the back ground for the steps he took 
under Ex. P-1. He was a very aged and 
frail man, with one foot in the grave 
and dragging the other into it. His se- 
cond wife Thimmakka, being a woman, 
could not be expected to take an active 
part in the management of the proper- 
ties. Their son Appayyachari was men- 
tally retarded. The settler Venkata-~ 
ramanachari had divided himself from 
bis son Hanumanthachari by his firs: wife 
Thimmakka. His normal son Venkata- 
chari by his second wife Thimmakka, had 
died about 14 years prior to Exhibit P-1, 
and the settler had given his wife Venkat- 
amma her share and sent her away. He 
appears to have pinned his hopes cn his 
grandson Sanjeevachari and directed him 
to maintain him (Venkataramanachari), 
his second wife Thimmakka and their 
mentally retarded son Appayyacharl. dur- 
fing their life-time, pay the assessment of 
the two suit properties, and perform the 
obsequies of the three persons. This 
desire we find repeatedly expressəd in 
paragraphs (C), (D) and (E) of Exhibit 
P-1. At the end of para (D) Sanjeeva- 
chari is directed to take possession cf an- 
other property which was the subject- 
matter of a litigation, after the execution 
petition is disposed of. Even as regards 
that property the direction’is that he will 
be the owner only after.the life time of 
the three viz., Venkataramanachari, his 
second wife Thimmakka and theiz son 
AAppayyachari. 


14. Sanjeevachari had to take im- 
mediate possession of the suit lanc and 
house described in paragraph (E) of Ex. 
P-1 immediately on the execution cf the 
settlement deed. Obviously the s=ttler 
\Venkataramanachari, an illiterate vil_ager, 
did not realise that the minority . of 
Sanjeevachari was a hurdle since bcth in 
paragraph (D) and Sch. IV he was asked 
to take possession of the properties, which 
were subject to litigation, immediate_y on 
the conclusion of it. 
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15. The learned Civil Judge ob 
pias as below: 


.It is significant that as per 
Ex. Ba “Thimmakka was not put in pos- 
session of the suit property. There is 
also no mention in Ex, P-1 that she 
should remain in possession and enjoy- 
ment of the suit properties as long as she 
is alive. If under such circumstances she 
has remained in exclusive possession of 
the suit house in O. S. No. 536 of 1960 
and exercising rights of ownership pay- 


ing assessment, and if she was also re« 


ceiving wara produce from D. W.1 in res- 
pect of the suit land in O. S. 535/60 pay- 
ing assessment thereon and getting the 
Kaths transferred to her name and also 
executing the settlement deed' as per 
Exhibit D-5, would clearly go to show 
that she was exercising rights of owner- 
ship openly and adversely to that of 
P. W. 1”. W. 1 is the tenant 
Rudriah, and P. W. 1 is Sanjeevachari). 

The learned Civil Judge also observes— 


I O In fact after the death of 
Venkataramanachari P. W, 1 bas attempt- 
ed to make out that he was in possession 
of the suit properties and he was exercis< 
ing rights of ownership. P. W.-1 and his ` 
mother have executed a usufructuary 
mortgage deed dated 14-7-1943, in favour 
of his junior sister Venkateshamma. In 
Exhibit P-8 the suit properties are in- 
cluded. In Ex. P-8 in respect of the suit 
land it is stated that P. W. 1 got it from 
his grand-father Venkataramanachari and 
they. are in possession. As submitted by 
P. W. 1, Venkateshamma was not in pos- 
session of the suit properties after Ex. 
P-8. P. W. 1 and her mother have also 
executed another hypothecation deed in 
favour of one Thimmakka dated 23-1- 
1947 as per Ex P-9. It is also admitted 
that in Ex. P-9 the suit schedule pro- 
perties are included. From the conduct 
of P. W. 1 he was clearly aware that he 
should also take possession of the suit 
schedule properties x x x”. 


16. The doctrine of adverse pos- 
session is applicable to the detriment of 
a person who is entitled to be in posses~ 
sion but is not in possession. It cannot be 
applied as against a person not compe~ 
tent to claim possession. In this case, im- 
mediately after the execution of the 
settlement deed Exhibit P-1, or at least 
after he attained majority in about 1943, 
Sanieevachari was entitled and compe~. 
tent to take possession of the suit pro- 
perties; which he did not do; and Thim- 
makka and later Nanijamma enjoyed them 
openly and adversely to him, though their 
right as per the terms of Exhibit P-1 
was confined to their lifetime only to 
get maintenance through Sanjeevachari 
from the income of these ear-marked pro-~ 
perties, he having also the additional 
obligations of performing their obsequies 
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on their death and paying the assessment 
of the suit properties throughout. ; 

17. The various rulings relied 
upon by Sri Setlur have no application 
to this case, as they all deal with life- 
estates and limited owners. In such 
cases adverse possession by such persons 
would prescribe against the full owner 
only for the duration of their lives. In 
the instant case. however, after the settle- 
ment deed Ex. P-1, we have in Venkata~ 
ramanachari, the second wife Thimmakka, 
and their son Appayyachari mere main~ 
tenance holders during their lifetime 
from out of the income of the suit pro- 
perties, Sanjeevachari being the person 
entitled to be in possession of them. In 
such a situation both the courts below 
rightly placed: reliance on the decision 
in ATR 1959 Bom 504 (Sampat v, Suraj- 
mal) where Mudholkar, J., as he then was, 
after a discussion of the various rulings 
of the Privy Council and High Courts, 
observes that where a widow is only en- 
titled to maintenance out of the estate 
her possession thereof or any part thereof 
would be adverse to the person who is 
in law entitled to it, unless it could be 
shown that possession was the result of 
an arrangement between him and the 
widow. In this context the learned Civil 
Judge states— ` 

A etcanvs ee In this case Thimmakka 
was entitled to only maintenance. There 
is nothing to show that her possession 
was the result of an agreement between 
P. W. 1 and Thimmakka. Further from 
the manner in which Thimmakka has ex- 
ercised rights of ownership openly and 
adversely to that of P. W..1 as referred 
to above, and D. W. 2 after the death of 
Thimmakka had exercised rights of 
ownership in respect of the suit proper~ 
ties adversely to that of P W. 1. it is 
clear that both of them have exercised 
rights of ownership adversely to that of 
P. W. 1 for over 12 years. Hence P. W. È 
has lost his title to the suit property”. 
The lower appellate Court found cor- 
rectly against the plaintiff on the point 
formulated for consideration, and upheld 
the decision of the trial court. : 


18. Both these Second Appeals 
cannot be sustained. They are dismisse 
with costs. Advocate’s fee Rs. 50/-, one 


set, 
Appeals dismissed, 
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Panchayats — Mysore Village Pan- 
chayats and Local Boards Act (10 of 
1959), S. 30 (2) — As the Act and Rules 
have entirely failed to provide for grounds’ 
on which Munsif acting as a Tribunal 
could set aside the election of a Chair- 
man or Vice-Chairman he cannot set aside 
the election for non-compliance with R. 5 
namely presentation of nomination by re- 
turned candidate himself and not his pro- 
poser — (X-Ref:— Panchayats — Mysore 
Village Panchayat (Election of Chairman 
and Vice-Chairman), Rules (1959), Rr. 5, 
17). (Paras 12, 13) 


S. K.  Venkataranga Iyengar, for 
Petitioner; P, Subba Rao, for Respond- 
ent No, 1. 


GOVINDA BHAT, J.:— This writ 
petition is directed against the order of 
the Munsiff at Kolar made in Election 
Misc. No. 68 of 1968 dated 31-7-1969 by 
which the election of the petitioner as 
Chairman of the village panchayat of 
Chainasandra in Chintamni Taluk of 
Kolar District was set aside on the ground 


that his nomination paper was presented 


by himself and not by his proposer as 
required by Rule 5 of the Mysore Village 
Panchayat (Election of Chairman and 
Vice Chairman) Rules 1959, hereinafter. 
called the “Rules”. 


2. For the election held on 18-6 
4968 for the office of the Chairman of 


-the village panchayat. the petitioner and 


the first respondent were the contesting 
candidates. At the time of scrutiny of 
the nomination papers, the Ist respond- 
ent raised an objection to the nomination 
of the petitioner that his nomination 
paper was not presented by the proposer 
as required by Rule 5. The said objec» 
tion was overruled by the 2nd respond-~ 
ent and the nomination was accepted. 
The petitioner having secured more votes 
than the 1st respondent he was declared 
duly elected as chairman of the pan- 
chayat. Thereupon, the lst respondent 
filed Election Petition No. 68 of 1969 be- 
fore the Munsiff, Kolar who upheld the 
objection that Rule 5 had not been com~ 
plied with and therefore he set aside the 
election and directed fresh election. -Ag- 
grieved by the said order, the petitioner 
has approached this court for relief under 
Arts, 226 and 227 of the Constitution of 
India. Sri S. K. Venkataranga Iyengar, 
the learned counsel for the petitioner 
sought out leave to raise a new ground 
not raised in the affidavit filed in support 
of the writ petition. Since the question 
raised is a pure question of law. we 
granted him the leave prayed for. We 
also adjourned the matter to enable the 
counsel for the respondents to make their 
submissions and then the case was heard. 

3. The new ground urged by Sri 
S. K. Venkataranga Iyengar is that there 
is mo provision either in the Act or the 
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Rules stating the grounds on which the 
election of the Chairman or the Vice- 
Chairman of a village panchayat can be 
set aside in an election petition and that 
in absence of such a provision, the Mun- 
siff could not have set aside the ekection 
of the petitioner on the ground of non- 
compliance with the provisions of E, 5. 


4. Section 30 (2) of the Mysore 
Village Panchayats and Local Boards Act, 
1959 hereinafter referred to as the ‘Act’ 
provides that any dispute relating :o the 
validity of the election of a Chairman or 
Vice-Chairman under sub-section 1) of 
S. 27 shall be decided by the pres2ribed 
judicial officer and that the decision of 
the prescribed judicial officer thereon 
shall be final. Rule 17 of the Rule; pro- 
vides that any member of the panchayat 
may challenge the validity of the elec- 
tion of the Chairman or Vice-Chairman, 
as the case may be, within seven days 
from the date of publication of the result 
of election under Rule 12 by filimg an 
election petition together with a de2posit 
of Rs. 100/- as security for costs before 
the Munsiff within whose territorial iuris- 
diction the village panchayat is situated. 


5. Rule 18 provides that upcn re- 
ceipt of such a petition, the Munsiff shall, 
after such enquiry as he deems meces- 
sary, pass an order confirming or amend- 
ing the declared result of the election or 
setting aside the election. In conducting 
such enquiry the Munsiff shall iollow 
the provisions of the Code of Civil Pro- 
cedure, 1908, as far as possible. 


6. The Act and the Rules are alto- 
gether silent as regards the grounds on 
which the election of a Chairman or Vice- 
Chairman can be set aside, The qu2stion 
is, whether in the absence of such € pro- 
vision, the Munsiff can set aside the elec- 
tion on the ground of non-comp-iance 
with the provisions of Rule 5. 


he In India there is no common 
Jaw relating to elections and election 
petitions in respect of elections to the 
Parliament and State Legislatures, The 
Parliament has enacted the Representa- 
tion of the People Act 1951. Section 80-A 
of the said Act provides for trying elec- 
tion petitions by the High Court. Sec- 
tions 100 and 101 state the grounds for 
declaring an election to be void. I the 
High Court is of the opinion that on the 
date of the election, a returned cancidate 
was not qualified, or was disqualified, to 
be chosen to fill the seat under the con- 
stitution or under the Representation of 
the People Act, or that any corrupt orac- 
tice has been committed by a returned 
candidate or by any other person with 
the consent of a returned candidate. or 
that any nomination has been improper- 
Jy rejected, the High Court shall declare 
the election of the returned candidate to 


be void. Further, if the High Court js 
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of the opinion that the result of the elec- 
tion, in so far as it concerns a returned 
candidate, has been materially affected 
by the improper acceptance of any nomi- 
nation, etc.. or by any non-compliance 
with the provisions of the Constitution 
or the Representation of the people Act 
or of any Rules or orders made there- 
under, the High Court shall declare the 
election of the returned candidate to be 
void. It is thus seen that under the Re- 
presentation of the People Act, for setting 
aside the election of a returned candidate 
on the ground of non-compliance with the 
provisions of the Constitution or the Re- 
presentation of the People Act. or any 
rules made thereunder, it has to be esta- 
blished that the result of the election in 
so far as it concerns the returned candi- 
date has been materially affected. 

8. With regard to the election of 
the President and Vice-President of India. 
the Parliament has enacted “The Presi- 
dential and Vice-Presidential Election 
Act”, 1952. Under Section 14 of the said 
Act, an election petition challenging the 
election of the President or the Vice-Pre- 
sident has to be filed in the Supreme 
Court. It also provides that an election 
petition calling in question an election 
may be presented on one or more of the 
grounds specified in sub-section (1) of 
S. 18 of the said Act. 

9. Sections 18 and 19 specify the 
grounds for declaring the election of a 
returned candidate to be void. Under 
the said provisions the election of a re- 
turned candidate can be set aside on the 
ground of any non-compliance with the 
provisions of the Constitution or the Re- 
presentation of the People Act or Rules 
made thereunder only if the result of 
the election has been materially affected. 


10. In regard to the election of 
the President and Vice-President of Muni- 
cipalities in Mysore. the State has 
enacted the Mysore Municipalities (Pre- 
sident and Vice-President Election) Rules, 
1955, Rule 15 of the said Rules provides 
that the validity of the election of the 
President or Vice-President may be call- 
ed in question by a petition presented 
to the District Judge having jurisdiction 
over the area within which the election 
has been or should have been held, 
Rule 17 of the said Rules states the 
grounds for declaring the election of the 
returned candidate to be void. The said 
Rule states that if the District Judge is 
of the opinion that the result of the elec- 
tion has been materially affected by the 
improper rejection or refusal ofa vote or 
by any non-compliance with provisions 
of the Act or of any of the Rules, the Dis- 
trict Judge shall declare the election of 
the returned candidate to be void. 

11. In regard ‘to election to Village 
Panchayats in Mysore State, the Act by 
Section 13 has provided that the validity 
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of an election fo a village panchayat may 
be questioned by an election petition filed 
before a Munsiff within whose territorial 
jurisdiction the village panchayat is 
situate. Sub-section (3) of S. 13 of the 
Act states the grounds on which the 
Munsiff shall declare the election. of a 
returned candidate to be void. Sub-sec- 
tion (3) of S. 13 makes a distinction be~ 
tween a case of improper rejection of a 
nomination and improper acceptance of 
a nomination. Where it is established 
that any nomination has been improperly 
rejected, the Munsiff shall: declare the 
election of the returned candidate as void 
but where it is established that any 
nomination has been improperly accepted 
or where there has been any non-compli- 


ance with the provisions of the Act or 


rules made thereunder, it has to be fur- 
ther established that 'the result of the 
election in so far as it concerns a return- 
ed candidate has been materially affected. 
These provisions are, however, not made 
applicable for the trial of the petitions 
challenging the election of the Chairman 
or Vice-Chairman of a panchayat. 


- 12. Thus, it is seen, that in all 
(statutes and statutory Rules relating to 
elections and the trial of election peti- 
tions, the pattern of the law is the same. 
The election of a returned candidate can 
be set aside on the ground of improper 
acceptance or non-compliance with any 
of the provisions of any law, only if it is 
further established that the result of the 
election in so far as it concerns the re- 
turned candidate has been materially af- 
fected. Assuming that the basic princi- 
ples governing the determination of vali- 
dity of elections laid down in S, 13 (3) 
can be extended to the determination of 
the validity of election of the Chairman 
or Vice-Chairman of. aq village panchayat, 
the first respondent can succeed only if 
the Munsiff is of the opinion that the 
. jresult of the election in so far as it con- 
cerns the returned candidate has been 
materially affected. In the instant case, 
the ground urged is one of non-compli- 
ance with the provisions of Rule 5 of 
the Rules under which the nomination 
paper was to be represented by the pro- 
poser of the candidate, The ground made 
_ out can also be regarded as a case of im- 
proper acceptance of a nomination. The 
Munsiff has not come to the conclusion 
that the election of the petitioner has 
been materially affected by the improper 
acceptances of nomination or by non- 
compliance of the provisions of Rule 5. 
The fact that the candidate himself pre- 
sented his nomination and not his. pro- 
poser in our opinion, cannot materially 
affect the result of the election of the 
returned candidate. 


13.. It was urged is Sri P. Subba 
Rao, learned counsel for the first respond- 
ent that since Section 30 (2) of the Act 
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read with Rule 17 provides that any dis«` 
pute relating to the validity of the elec« 
tion of a Chairman or Vice-Chairman 
shall be decided by the Munsiff, he has 
got the jurisdiction and power to declare 
an election void if it is established that 
any of the relevant Rules have not been 
followed, If Mr. Subba Rao’s contention 
jis accepted, the Munsiff has to declare 
the election of a returned candidate void 
for non-compliance with the provisions 
of a Rule like Rule 5, while he has no 
power to declare the election void if cor- 
rupt practice is established or if certain 
fundamental ballot papers ete, are violat~ 
ed. Such a situation could not have been 
contemplated by the framers of the Act, 
Under the Act, the Government has the . 
power to make Rules and thereunder pro- 
vide the grounds for declaring the elec- 
tion of the returned candidate void. It 
appears to us that the Rule making 
authority has by oversight omitted to 
frame a Rule stating the grounds on 
which the election of a returned candi- 
date shall be declared to be void. In the 
absence of any such Rule. we fail to see 
how the Munsiff exercising his powers 
under Section 30 (2) read with Rules 17 
and 18 of the Rules can try an election 
petition. The Munsiff under ‘tthe Act 
exercises his powers not as a court but 
as a tribunal. He has no inherent powers 
cf a court. Therefore the Munsiff could 
not have set aside the election of the 
petitioner. 

14, For the reasons stated above, 
we allow this writ petition and quash the 
order of the Munsiff made in Election 
Misc, No. 68 of 1968. No costs. 

15. We direct that a copy of this 
order be sent to Government. 

Petition allowed. 
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Pandikuthira Mrs. Chengappa, Ap- 
pellant v. Mrs. Muruvanda Machayya 
and others, Respondents. 


Second Appeal. No, 603 of 1969; D/- 
5-10-1971 against judgment and decree of 
Civil J., Coorg, Mercara: D/- 22-2-1969. 


Limitation Act (1908), S. 28 and Arti- 
cle 47 -— Order under S. 145, Criminal 
P. C. — Effect on limitation, AIR 1937 
All 300, Dissented, 


An order in’ proceedings under Sec~ 
tion 145, Criminal P. C. does not confer 
any unqualified right to possession or even 
title. The order simply means that it 
recognises the possession of the party 
until evicted therefrom in due course of 
law. AIR 1937 All 300, Dissented. Case 
law discussed, (Para 14) 


DP/EP/C410/72/MVI 


B972 
Thus when certain disputed property 


=; possessed by.a party on the authority - 


f an order under S, 145, Criminal P. C. 
Mie right of the other party for possession 
nd partition is maintainable even after 
Whe expiry of the period of three years 
wrovided there is no ouster, (Para 15) 


Held, that the properties in dispute 
were in possession of defendants on be- 
alf of all the co-owners including the 
Jaintiff and as such Art. 47 was not a 
sar and Section 28 did not apply to the 
‘ase. (Para 15) 
“ases Referred: Chronological Paras 
\IR 1957 Assam 99 = ILR (1955) 

7 Assam 404, Namar Ali v. Kha- . 

wan Goala 14 
"AIR 1942 PC 64 = 1942 All LJ 

718, Lala Hem Chand v. Lala a 

Pearey Lal LL 
™=4IR 1937 All 300 = 1937 All LJ 

225. Jaidevi v. Dakshini Din 10, 11 
AIR 1930 Cal 612 =. 51 Cal LJ 461, 

Atab Sunarri v. Talib Husain 
“ATR 1926 Mad 683 = 50 Mad LJ 

681, Shanmugan Pillai v, Panchali 

Ammal 


m1902) ILR 26 Bom 146 = 3 Bom 


LR 594. Bhimappa v. Irappa 13 
m1891) ILR 15 Bom’ 299, Parasha~ 

ram Jethmal v. Rakhma 12 
mis890) ILR 12 All 79 = 1890 All 

WN 25, Parbati v. Bhola 12 
m1880-81) ILR 5 Bom 25. Bhaguji 

y. Aniaba 12 
m(1880-81) ILR 5 Bom 27, Shivram v. 

Narayan 12 


K. R. Karanth and K. R. D. Karanth, 
for Appellant; R. I. D’sa, for Respondents 
Nos. 1 and 2. 


JUDGMENT:— This Second Appeal 
arises out of a suit brought by the plain- 
tiff-appellant for a declaration that she 
is entitled to 1/3rd share in the suit 
schedule properties and for partition of 
the same into three equal shares and to 
put her in separate possession of her 
1/3rd share and for mesne profits. 

2. The plaintiff and defendants T 
and 2 are sisters. being daughters of one 
Medappa and Honavva. The suit sche~ 
dule properties, according to the plaintiff, 
belonged to her mother Honnavva,. During 
the lifetime of her father the- properties 
were being managed by him and after 
his death, they were being managed by 
her brother Kariyappa. P. W. 3 till 1948 
and thereafter, for about 5 years the wet 
lands were lying fallow. The plaintiff 
was away from Coorg as her husband 
had been employed. The third defend- 
ant is the husband of the first defendant. 
It appears, during the absence of the 
plaintiff, defendants 1 and 3 occupied a 
portion of the wet lands and a portion of 
‘Bane’ lands and began to take the income 
therefrom. Proceedings under Sec, 145, 
Criminal P, C. were initiated at the in- 
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stance of the third defendant on the 
ground that there was likelihood of breach 
of peace in respect of certain wet lands 
and certain lands belonging to the plain- 
tiff and defendants 1 and 3 in the court 
of the First Class Magistrate, Viraipet. 
The learned Magistrate passed an order 
in those proceedings that the third de- 
fendant was in possession of 3 acres and 
80 cents of wet lands and 11-39 acres of 
Bane lands as on 26-5-1955, the date on 
which the preliminary order was passed, 
mentioning therein the survey number 
that were in dispute and directing that 
he should continue to hold possession 
until evicted therefrom by due course of 
law and also forbidding the plaintiff and 
her tenant. who were members of the 
second party in those proceedings and 
every one claiming: under them from in- 
terfering with the possession of the third 
defendant. 


3. The plaintiff filed a suit in 
O. S. No. 9/57 on the file of the Munsiff, 
Viraipet for partition and possession of 
the 1/8rd share in the suit schedule pro- 
perties. In the said suit, defendants 1 
and 3 both filed their written statement, 
contending inter alia, that the first de- 
fendant was in possession of the suit 
lands for over 12 years and as such she 
had become the owner thereof. The suit, 
however, was dismissed on 23-6-1959. If 
could be gathered from the certified copy 
of the decree, which is marked as Ex. B-3 
that the suit was dismissed for default 
on the part of the plaintiff. Thereafter, 
she filed the present suit on 11-4-1963 for 
the reliefs stated above. 


4, Defendants 1 and 3 contested 
the suit and by their written statement 
contended that the suit schedule proper- 
ties belonged to the father of plaintiff 
and defendants 1 and 2, and that defend- 
ant No, 1 being in continuous possession 
over 12 years, adverse to the interests of 
the plaintiff, she had become the owner 
of 2/3rd share in the suit schedule pro- 
perties, Both the defendants contended 
that in view of the order in 145, Criminal 
P. C., proceedings between the third de- 
fendant and the plaintiff and her tenant, 
the plaintiff having not filed the suit 
within three years from the date of that 
order, lost her right to any share in the 
suit schedule properties. The second de- 
fendant supported the plaintiff. 


Sa On the above contentions, a 
number of issues were raised by the trial 
Court. The trial Court negatived the 
contentions of defendants 1 and 3 
that the- properties belonged to the 
father of plaintiff and defendants 1 
and 2 and that the first defendant 
had become the owner of 2/3rd share 
in the suit properties by perfecting 
her title by adverse possession, The trial 
Court also came to the conclusion that 
the suit was not barred by Art, 47 of the. 
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Limitation Act of 1908. In this view, the 
trial court passed a preliminary decree 
for partition of the suit schedule pro- 
perties. Aggrieved by this decision de- 
fendants 1 and 3 went up in appeal ta the 
court of the District Judge, Coorg, 
Mercara. 


The Appeal was subsequently heard 


by the Civil Judge, Coorg.  Mercara in 
R. A. No. 44/66. By his judgment dated 
22-2-1969, the learned Civil Judge, sub- 
stantially agreed with all the findings of 
the. trial court, except in regard to the 
finding under Art, 47 of the Limitation 
Act 1908. On this question, after citing 
a number of decisions both for and against 
he held that the suit was barred under 
Art. 47 of the Limitation Act 1908, read 
with Section 28 of the said Act. With- 
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ment contended that the first defendan 

had become the owner of 2/3rd share ir 

the schedule ‘properties by reason of ad 

verse possession. That suit was dismis 

sed. Whatever may be the reason for 
the dismissal of that suit, there canno 

be any dispute that the ‘plaintiff coul¢c 

have filed another suit for the same re 

liefs as in O. S: No, 9/57. If it was : 

case of ouster of the plaintiff, she coulc 

have brought a suit for partition anc 

possession of her 1/8rd share within 14 

years from the date of ouster. In thi- 
case, both the courts below, on a ques- 

tion of fact, held that the plaintiff. was 

not ousted at any time from possessior 

of the properties. Therefore she was 

well within her rights in bringing the 

present suit against the defendants. 


8. Mr. R. I. D'Sa, the learnedig 
counsel for defendants 1 and 3. relying= 
mainly upon the finding of possession ine 


out stating the facts of those cases. ex- 
cept in one case, he came to the conclu- 
sion that he was inclined to agree with 


the opinion expressed by the Calcutta 
and. the Allahabad High Courts and was 
of the view that the suit was barred 
under Art. 47.read with Section 28 of the 
Limitation Act. 1908. In this view, he 
set aside the judgment and decree of the 
trial court and dismissed the suit with 
costs throughout. This Second Appeal is 
preferred against the said decision. 


6. It has been found by both the 
Courts below that the suit schedule pro- 
perties belonged to the mother of the 
plaintiff and defendants 1 and 2 that 
they were entitled to 1/3rd share each, 
The only question which requires con- 
sideration is whether the suit brought 
by the plaintiff is barred by Art. 47 read 
Wes Section 28 of the Limitation Act 


7. Proceedings under Section 145, 
Criminal P. C. were initiated at -the in- 
stance of the 3rd defendant against the 
plaintiff and her tenant on the ground 
that they were disturbing his possession 
of a portion of wet lands and a portion 
of Bane lands, which belonged to the 
plaintiff and defendants 1 and 2 and as 
a result of which there was likelihood of 
breach of peace. 


The plaintiff was all along with her 
husband away from Coorg when she came 
to know that the first and third defend- 
ants had cultivated certain wet lands and 
had made use of the income therefrom 
for their own use, she appears to have 
obstructed the third defendant from en- 
tering upon the land, Those proceedings 
ended in favour of the third defendant 
and the third defendant was held to be 
in possession of the disputed lands in 
these proceedings, The plaintiff. DE 
within three years filed O. S. No. 9/57 
stated earlier for partition and I peng 
of her 1/8rd share in the suit schedule 
properties. The first and the 3rd defend- 
‘ants in that suit by their written state- 


favour of the 3rd defendant by the Mun- 
siff and First Class Magistrate, Virajipet, 
in Criminal Miscellaneous Case No. 35 o 
1955, dated 7-5-1956, that the third de- 
fendant was in possession of 3.8 acres e 
wet lands forming the eastern portion. o 
the wet lands described in the suit sche- 
dule and 11,39 acres of Bane lands No. 
142/1, which lay to the eastern side of 
the said 3.8 acres of wet lands in Kothur 
village, contended that the plaintiff hav- 
ing not brought the suit within three 
years from the date of that order namely 
from 7-5-1956, the present suit is barrede 
in view of Art. 47 read with S, 28 of the 
Limitation Act, 1908. 


9. There is no difficulty in under- 
standing the phraseology of Section 28 
and Art. 47 of the Limitation Act, 1908. 
A fixed period of three years is given to 
a person bound by an order made under 
Section 145. Criminal P. C. to sue for 
possession. If he fails to sue for posses- 
sion within that fixed period. his right to 
the property is extinguished by reason of 
Section 28. Mr. D’sa relied upon the deci- 
sion in Atab Sunarri v. Talib Husain. 
AIR 1930 Cal 612. 


The facts of that case were that there 
were two brothers Wahedulla and Basi~ 
ruddi, each owning an eight annas share 
in the properties. By an amicable arrange- 
ment Basiruddi alone possessed the pro~ 
perties and sold them to the plaintiff in 
1320 B. S. In 13821 B. S. the plain- 
tiff grew paddy on the lands buf 
was not allowed to gather the crops and 
was dispossessed by the defendants 
acting in collusion with each other. He 
then instituted a suit on 15th May 1921. 
One of the defences taken was the plea 
of limitation. The court held that to 
hold that an undivided share of the pro- 
perty is for the purposes of the article 
to be regarded as a different property 
however catching the argument may be 
will lead to immense complications to 
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vyhich similar considerations not only in 
e construction of this but also of other 
rticles of the Act would apply. It was 
lso pointed out that a suit for partition, 
«which seeks for partition of property or 
o have a share in it, the title to which 
as already been extinguished by reason 
mf no suit having been instituted to re- 
‘over possession within three years of the 
wder under Section 145, Criminal P. C. 
ind by virtue of Art. 47 of the Schedule 
ind of Section 28 of the Act. is another 
ame for a suit for recovery of possession 
and a mere device to evade the provisions 


xf the statute. E 


10. Next he relied upon the deci- 
—sjon in Jaidevi v. Dakshini Din. AIR 1937 
wAl] 300. That was a case in which there 
=yas a dispute between the co-sharers. The 

riminal court passed an order under Sec- 
ion 145, Criminal P, C. declaring that 
mone of them was in exclusive possession 
mand entitled to possession against the 
mother. The person who was held to be 
in exclusive possession was in fact found 
to be: in possession for more than 12 
years from the date of the order, deny- 
ing all the time the right of the other to 
mpossession thereof. In these circumstances, 
it was pointed out that the possession of 
one of the co-sharers was undoubtedly 
adverse to the other, who was the plain- 
tiff in that case. The possession of the 
other, namely, the defendant, was refer- 
able to the order passed by the Criminal 
Court, which was followed by ouster of 
the plaintiff from the southern half of 
the property for a period of more than 
12 years. This ouster was coupled with 
the denial of the plaintiffs right and 
therefore it was held that the plaintiff's 
Tight to the southern half of the pro- 
perty was extinguished. 
1i. Mr. D’Sa also placed reliance 
on the decision of the Privy Council in 
Lala Hem Chand v. Lala Pearey Lal, AIR 
1942 PC 64. In that case, it was held 
that:— o 

“If the owner whose property is en- 
croached upon suffers his right to be 
barred by the law of limitation the pra- 
ctical effect is the extinction of his title 
in favour of the party in possession, Con- 
sequently, where the executor holds the 
property adversely to the heir for upwards 
of 12 years on behalf of the charity for 
which it was dedicated, the title to it, 
acquired by prescription, becomes vested 
in the charity and that of the heir if he 
had any, becomes extinguished by opera- 
tion of Section 28 of the Limitation Act”. 
The facts in the case of AIR 1942 PC 64 
and the facts in the present case are dif- 
ferent. In the case of Jaidevi AIR 1937 
All 300 cited above, the principle laid 
down no doubt, supports the case of the 
third defendant. 

12. The principle enunciated in 

ihe two cases mentioned above came up 
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for consideration before the High Court 
of Bombay in the case of Parasharam 
Jethmal v. Rakhma, (1891) ILR 15 Bom 
299, The question that arose for con- 
sideration in that case was as to the 
legal effect of the failure on the part of 
the Second defendant to file a suit to 
establish his right to the property with- 
in three years after the order of the 
Mamlatdar, That order made under Act 
XVI of 1832 and presumably under Ct (2) 
of S. 1 of that enactment. The order 
therefore fell under clause (7) of S. 1 òf 
the Act XIV of 1859, the Limitation Act 
in force at the time when the order was 
made. By that clause, the period of limi- 
tation applicable to suits by any party 
bound by any order respecting the pos- 
session of property made under clause (2), 
Section 1 of Act XVI of 1838 for the re- 
covery of such property was “three years 
from the date of the final order in the 
case”. Dealing with this question, Telang. 
J.. observed as follows:— 


“Further, assuming that the effect of 
Act XIV of 1859 was similar to the effect 
of Section 29 of the Limitation Acts of 
1871 and 1877, the question arises whe- 
ther clause 7 of Section 1. which in terms 
relates to suits “to recover the property” 
comprised in the order of the Mamlatdar. 
would have barred the suit not based on 
a claim “to recover the property” — 
which implies a claim to exclude the 
defendant therefrom altogether but one 
merely for obtaining a share of such pro- 
perty on the footing’ that the defendant 
who had been successful in the Mamlat- 
dar’s Court held it for himself and the 
plaintiff jointly. The terms of the sec- 
tion do not require such a suit to be 
brought under its operation, and notwith- 
standing what has been stated by Mah- 
mood, J. in Parbati v. Bhola, (1890) ILR 
12 All 19 at pp, 90, 91, about Statutes 
of Limitation being “statutes of repose”. 
and therefore as should be liberally con- 
strued, the principle has been consistent- 
ly acted on in this Court. that those statu- 
tes being in limitation of common right 
are not to be extended by construction 
to cases not clearly included within their 
terms”, 

After referring to the decisions of three 
learned Judge of the Bombay High 
Court in Bhaguji v, Aniaba, (1880-81) ILR 
5 Bom 25 and Shivram v. N arayan, 
(1880-81) ILR 5 Bom 27 which laid down 
broadly that clause 46 of the Limitation 
Act of 1871 which is almost identical in 
terms with clause 7, Section 1 of Act 
XIV of 1859, does not apply to partition 
sults. In essence the principle that is 
enunciated was that a suit for partition 
of property comprised in the Mamlatdar’s 
order is not properly designated as a sujt 


- to recover such property. 


13. In the ease of Shan 
Pillai v. Panchali Ammal, AIR 1926 Mad 
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683, their Lordships after reviewing a 
mumber of decisions of the Courts in 
India including the case of Bhimappa vV. 
Trappa, (1902) ILR 26 Bom 146) has ob- 
served thus: 


“Both in the claim proceedings and 
fin prior suit (O. S. No. 407/1915) the 
plaintiff asserted his: right to have his 
title to actual possession of the house dec- 
lared; but in the present suit. he asks for 
a partition, after allowing for good and 
bad qualities of the family properties, 
and for delivery of a moiety to him. In 
making such a partition it is not neces- 
sary to go behind or re-open the deci- 
sion in the prior proceedings, The plain- 
tiff is only exercising the equitable right 
of the co-parcener, whose share he has 
purchased to demand a partition at any 
time, Art. 11 (a) is-thus not a bar to this 
suit. and as the relief the plaintiff now 
asks for in a suit based on the cause of 
action of his purchase of the undivided 
share of a member of a joint family 
would be inconsistent with what he asked 
for in the prior suit in which the. cause 
of action was the order on the claim 
petition. there is.equally no bar of res 
judicata under Section .11, Civil P. C. or 
by O. 2, R. (2)”. 


_. 14. The last case is that of Namar 
Ali v. Khalwan Goala, AIR 1957 Assam 
99. In that case also, there was an order 
under Section 145 of the Criminal P. C., 
against one Manmohan who was the first 
party to that proceeding. He was bound 
to institute a suit during the period of 
limitation, provided by Art. 47 of the 
Limitation Act. Manmohan failed to do 
so and therefore, his right. title and in- 
terest in the lands whenever (sic) they 
were extinguished by the operation of 
-Section 28 of the Limitation Act. Dealing 
with this question, this is what Sarjoo 
Prosad. C. J.. observed:— ' 


“The order simply meant that it re- 
cognised the possession of the mortgagee 
in respect of the lands or restored the 
mortgagee’s possession if the mortgagee 
was out of possession. Jt could not confer 
any higher title on .the mortgagee and 
there is nothing to show in the circum- 
stances of this case that the mortgagee 
had started prescribing against the mort- 
Yagors under some exclusive or para- 
mount title. In fact, there would be no 
such presumption unless the facts plead- 
ed and proved were to the contrary. The 
relationship of the mortgagor and mort- 
gagee which admittedly existed between 
the parties would continue to subsist 
even after the order in the proceedings 
under Section .145, Criminal P. C.; and 
therefore it is wrong to assume that the 
period of limitation provided by Art, 148 
for redemption of the mortgage was cut 
down by the operation of Art. 47 or Sec- 
tion 28 of the Limitation Act”. 


Chengappa v. Machayya (Honniah J3 


A. I. Ra 


These decisions clearly lay down that th: 
order in the proceedings under S. 146 
Criminal P. C., did not confer any un 
qualified right to possession or even title 
The order simply meant that it recognis 
ed the possession of the party until evict 
ed therefrom in due course of law. Tha 
being so, no higher title could have beemm 
conferred on the third defendant in the 
instant case. 


15. Taking into consideration them 
facts of this case, I rather prefer to follov 
the principle laid down in the three casesm 
Stated above. 


On facts, it is relevant to state here 
that although the third defendant wa» 
declared to be in possession of the pro- 
perties on the date of the preliminary, 
order in the proceedings initiated undexg 
Section 145 of the Criminal P. C., anc 
that he will continue to remain in posses- 
sion of the properties until he is evictec 
therefrom in due course of law. from ¢ 
perusal of the written statement of de- 
fendants 1 and 3. it is abundantly cleats 
that the third defendant did not continue 
to be in possession after the crimina 
proceedings came to an end. Defend- 
ants 1 and 3 filed a joint written state- 
ment -which is marked as Exhibit A-8 ir 
the case in which they have admitte¢ 
that the first defendant was in possession 
of the properties from a long time anc 
that she was in possession even. in het 
own right. It is clear from this that the 
third defendant was not in possession ojii 
the proverties till the institution of the 
present suit. The third defendant whc 
has taken up the plea that the claim og 
the plaintiff is barred by Art 47 rea 
with Section 28 of the Limitation Act, 
has not stepped into the witness-box. 
On the other hand, his wife (the first 
defendant) who has been examined in the 
case as D. W. 1, has admitted that she has 
been in possession of the properties a 
along. The courts below have negative 
the claim of defendants 1 and 3 that they 
were in adverse possession of the pro- 
perties. It follows that even on the ad- 
mission of defendant 1 alone if she con- 
tinued to be in possession all along. she 
was in possession on behalf of all the co- 


- owners including the plaintiff. It there 


fore follows that Art. 47 is not a bar and 
Section 28 of the Limitation Act has no 
application to the facts of the present 
case. 

16. In the result, I set aside the 
judgment and decree of the appellate 
court and restore the judgment and decree 
of the trial court. 


17. - It is brought to my notice 


. during the course of the arguments that 


the trial court has observed in its judg- 
ment in paragraph 17 that the plaintiff 
can agitate the quantum of mesne profits 
in a separate proceeding as per law. But, 
the trial court in paragraph 18 of the 
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judgment has observed that the suit is 
decreed as prayed for except the mesne 
profits with costs. In the decree crawn 
up by the trial court, the claim for mesne 
profits has been totally disallowed. There~ 
fore, it was contended by the learned 
counsel appearing on behalf of the plain- 
tiff that the decree has not been drawn in 
accordance with the judgment in the case. 
If there is any defect in the decree it is 
for the plaintiff to apply to the trial court 
to get the decree amended suitably. 

18. In the circumstances of the 
ease. I direct that the costs of plaintiff 
and defendants 1 and 2 shall be orne 
by the estate. The third defendani will 


bear his own costs, 
Appeal allowed. 
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A, NARAYANA PAI. C. J., AND V. 5S, 
MALIMATH, J. 

B. Babu Rao and another, Petitioners 
v- Davangere Taluk Agricultural Pro- 
duce Co-op. Marketing Society Ltd., 
Davangere and others, Respondents. 

Writ Petns. Nos, 3065 and 3112 of 
t971. D/- 19-1-1972., 

Co-operative Societies Act (11 of 
1959), S. 13 — Bye-laws Nos. 28, 28-A 
and 31 — Amendment of bye-law Mo. 28 
reducing strength of Board of Dir2ctors 
made before 22-13-1971 — Effective from 
date of next general meeting — Corstitu- 
tion of Board — “Constitution” compre- 
hending not only bye-law No. 28 but also 
Nos, 28-A and 31 -—— General meeting on 
22-11-1971 — Election to be made to 
vacancies as per new strength — Entire 
Board not to be elected — Amendment 
of bye-law 28 does not affect operation 
of other two bye-laws. 

The proper way of giving effezt to 
fhe three Bye-laws is, first, to eliminate 
persons from the Board, who are to re- 


. tire by rotation under Bye-law 28-A then. 


hold an election to vacancies so arising 
in such a way as to see that the total 
number and the relative proportien of 
representatives of different classes is in 
accordance with Bye-law 28 as amend- 
ed which came into effect on the date of 
the general meeting of 22nd November 
T971. (Para 10) 


S. K. Venkataranga Iyengar, for Peti- 
fioner in both petitions: K. H. Ranga- 
nath. for Respondent No. 1 in W. P. No. 
3065 of 1971; A. C. Nanjappa, for Res- 
pondent No. 1 in W. P. 3112 of 1971 and 
for Applicant I. A, I in W. P, 3065/71. 

A. NARAYANA PAI, C., J.:— These 
Writ Petitions are directed against the 
election to the Board of Directors of the 
Davangere Taluk Agricultural Co-cpera-« 
tive Marketing Society Ltd. held om the 
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22nd November 1971 after the amend- 
ment of Bye-law No. 28. 


2. According to the said Bye-law 
before the amendment in question the 
Board of Directors was to consist of 8 ‘A’ 
class members, 3 ‘B’ class members, 1 
nominated by the Finance Agency and 1 
nominated by the State Government. 
After the amendment the number of re- 
presentatives of the ‘A’ class is reduced 
po 8 to 6 and that of ‘B’ class from 3 
to 2. 


3.° The Board is subject to rule 
of retirement by rotation formulated in 
bye law 28-A, which reads as follows: 

“At each annual general meeting 
1/3rd of the members of the Board of 
Directors for time being shall retire. The 
members to retire every year shall be. 
those who have been longest in the office 
Since their last election but as between 
the persons who become the members of 
the Board on the same day. those to re- 
tire shall be determined by lot. The re- 
tiring members shall be eligible for 
election,” 

4, Four persons selected on the 
application of Bye-law 28-A are said to 
have retired at the general meeting held 
On 22nd November 1971: out of them 3 
happened to be representatives of ‘A’ 
class; thus reducing the number of A 
class representatives on the Board to 5, 
i.e.. one less than the number now per- 
mitted after the amendment and the re- 
maining one happened to be a representa- 
tive of the ‘B’ class, reducing their num- 
ber from 3 to 2. which is equal to the 
number according to the amendment. 


5. On this footing the Returning ` 
Officer held an election to fill only one 
vacancy of ‘A’ class member to which 
the 3rd respondent G. Parameshwarappa. 
got elected. 


6. The petitioner belongs to the 
*B’ class members and contends that on 
the amendment of Bye-law 28 mention- 
ed above, which according to the order 
of approval given by the Deputy Regis- 
trar of Co-operative Societies, Chitra- 
durga, was to be given effect from the 
date of the general meeting next after 
the amendment (which happens to be the 
general meeting of 22nd November 1971, 
mentioned above), the entire old Board 
should have retired and that a fresh 
Board should have been constituted by 
electing six members from ‘A’ class and 
two from ‘B’ class, The. answer on be- 
half of the Respondents is that the am-. 
endment of Bye law 28 aid not to any 
extent affect the continued operation of 
Bye-law 28 and that, therefore no 
more than 1/3rd of the members of the 
alee Board could be called upon to 
retire. 


7, The argument that entire con- 
stitution of the Board is changed must, 
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in our opinion, be understood in the 
light of the Bye-laws as if the ord’ ‘Con« 
stitution’ comprehended not merely Bye~ 
law No. 28, but Bye-laws 28, 28-A and 31, 
According to Bye-law 31, “the Board 
elected by the annual general meeting 
shall hold office til another’ board is 
Elected....csccccccece 


8. The result is although the Board 
consisted of a number of persons re- 
presenting different interests and is re- 
newed by rotation year after year, only 
1/3rd of the members retiring pursuant 
to Byelaw 28-A. the Board functioning 
from one annual general meeting to an- 
other annual general meeting is regard- 
ed as wholly renewed for the subsequent 
year by reason of Bye-law 31, which 
shows that the Board elected by the an- 
nual general meeting shall hold office till 
another Board is elected. So long as the 
Bye-law providing for rotation remains 
in force, one cannot contemplate all the 
members of the Board going out of office 
at a general meeting next after the one 
at which the Board was elected, If, 
nevertheless the Board holding office for 
a- year is regarded as one which func- 
tions between one general meeting and 
another general meeting, the effect of 
Bye-laws must be held to be-that on a 
re-election being made in respect of the 
vacancies caused by retirement by rota~ 
tion pursuant to Bye-law 28-A a fresh 
Board is constituted. 


9. It should also be noticed thaf 
when Bye-law 28-A obliges 1/3rd of the 
members who have been longest in office 
to retire it simultaneously entitles the 
remaining 2/3rds to continue in office, 
That right cannot be said to have been 
sear „oway by the amendment to Bye- 
law 28. 


10. Hence, the proper way of 
giving effect to the three Bye-laws is, 
first, to eliminate persons from the 
Board, who are to retire by rotation 
under Bye-law 28-A, then hold an elec~ 
tion to vacancies so arising in such a way 
as to see that the total number and the 
relative proportion of representatives of 
different classes is in accordance with 
Bye law 28 as amended which came into 
effect on the date of the general meeting 
of 22nd November 1971. 


11. So understood the action taken 
by the Returning Officer in electing only 
one person to the 
general meeting must be held to be cor- 
rect and in accordance with the Bye-laws, 
and the Board so re-constituted to be the 
Board which satisfied all the Bye-laws 28, 
28-A and 31, ` 


12. This disposes of writ petition 
No. 3112/71 also, because it raises the 
same question. the only difference being 
that the Petitioner is ‘A’ Class member, 


Thimmappa v. Thimmavva (Bhimiah J.J 


Board at the said 


A. I. R. 
13. Both the Writ Petitions are 


dismissed, 
Writ petitions dismissed, 
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D. M. CHANDRASEKHAR AND K. 
BHIMIAH, JJ. 


, Thimmappa Dasappa, Appellant v, 
rae Kom Thimmappa, Respon« 
ent, 


Misc, First Appeal No, 67 of 1969. D/+ © 
2-12-1971, against decree of Civil J, 
Chitradurga, D/- 31-7~1968. 


(A) Hindu Marriage Act (1955), Sec- 
tion 23 (1) (d ) — Unnecessary or im- 
proper delay in institution of proceeding 
for divorce — What is. 

Where the husband first came to 
know that the wife had committed adul- 
tery 4 or 5 years prior to the filing of the 
petition the decree for divorce could be 
refused on the sole ground of unnecessary 
and improper delay in instituting the 
proceedings. (Para 11} 


(B) Hindu Marriage Act (1955), See- 
tion 13 (1) (i) — Living in adultery —~ 
Proof as to — Nature of. ° - 

If a husband proves beyond reason- 
able doubt that his wife has been seen 
absenting herself from his house for 2 
long time and has been seen in the com- 
pany of a total stranger to his family and 
that no reasonable explanation is given 
by her or that she has given a false ex» 
planation for her having been seen in 
the company of that stranger at differen? 
places or in a room will give rise to a 
reasonable inference that she has con- 
tacted illicit connection with that man 
and has been living in adultery. The 
standard of proof required in such a case 
is similar to the one in a criminal case. 
The evidence must be independent, dis- 
interested, cogent, reliable and worthy 
of credit. (Para 27} 


Shivananjundappa, for Appellant 
T. R. Subbanna, for Respondent. 

BHIMIAH, J.:— This appeal under 
Section 28 of the Hindu Marriage Act, 
1955 (to be hereinafter referred to as the 
Act) is by the husband against the order 
passed by the Civil Judge, Chitradurga 
In H. Misc. No. 64 of 1965, dismissing his 
petition under Section 13 (1) (i) of the 
Act for a decree of divorce dissolving his 
marriage with the respondent. 

2. The appellant’s case is; 

The respondent is his legally wed-« 
ded wife, Their marriage was solemnis- 
ed about 12 years ago, A daughter aged 
about 8 years and a son aged about 6 
years were born out of the wedlock. His 
allegations against her are briefly as fol« 
lows: She is a woman of loose characte 
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ter. She had eloped with one Rangzppa, 
a carpenter from his (the appellent’s) 
village about 5 years prior to the da-e of 
the petition. She was brought back by 
her father from Channagiri, and since 
then she has been living with him. She 
had developed illicit intimacy with one 
Dasa Bovi who had been engaged by her 
father to construct his house. She went 
to her sister’s house at Jogammanchalli 
and there she was found sleeping with 
Dasa Bovi in the front room of the Louse 
of one barber, The villagers locked that 
room and subsequently chastised Dasa 
Bovi. A petition was also given to the 
police of Hosadurga by the villagers. A 
panchavat was convened in Hosacurga 
town and the respondent was advised 
to lead a virtuous life, but she dic not 
heed to the advice of the elders anc has 
been living in adultery since five ‘ears 
and has abandoned the appellant. 


3. The respondent has deniec. the 
allegations of her having lived in adultery 
with Rangappa at Channigiri or with Dasa 
Bovi at Jogammanahallii Her case is 
that she has been a dutiful and cnaste 
wife and that the appellant being ins-igat- 
ed by his uncle, aunt, and cousins has 
filed the petition making false allegetions 
against her. She has stated that she was 
ready and willing to get back to the 
matrimonial home and live with th= ap- 
pellant. According to her, there are 
therefore no grounds to dissolve the 
marriage 

å. The appellant examined seven 
witnesses including himself to prove the 
allegations that the respondent has been 
living in adultery. The respondent 
examined three witnesses including her- 
self in support of her case. 


5. After a consideration of the 
evidence adduced on behalf of the par- 
ties and all material facts and cirmum- 
stances in the case, the learned Civil 
Judge reached the conclusion that the 
appellant has failed to prove that the 
respondent had been. living in advltery 
within the meaning of Section 13 [1) (i) 
of the Act. In that view of the matter 
the learned Civil Judge has declined to 
grant the relief sought for by the sppel- 
iant and dismissed the petition. 


6. The short question for derision 
is. whether the appellant has proved 
that the respondent has been living in 
adultery. 


_ T. tis generally difficult to adduce 
direct evidence of adultery and adultery 
can be proved by circumstantial evicence, 


8. Mr. Shivananiundappa, learned 
Advocate for the appellant tool us 
through the evidence of the appellant’s 
and the respondent’s witnesses and made 
his comments on the judgment of the 
trial court, 
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9. Before discussing the evidence, 
we shall consider a legal contention rais- 
ed by Mr, T. R. Subbanna, learned 
counsel for the respondent. regarding 
the unnecessary and improper delay on 
the part of the appellant in instituting 
the proceedings. Mr, Subbanna invited 
our attention to the provisions of Section 
23 (1) (d) of the Act, which read: 

“23 (1)(d):— In any proceeding 
under this Act, whether defended or not, 
if the court is satisfied that— 

(d) there has not been any unneces- 
sary or improper delay in instituting 
the proceeding. and then. in such a case 
but not otherwise the court shall decree 
such relief accordingly.” 

Mr, Subbanna pointed out that even 
according to the appellants own aver- 
ment in his petition, the respondent left 
his house about 5 years prior to the peti- 
tion, to live in adultery with carpenter 
Rangappa. Mr. Subbanna submitted that 
the petition for divorce was presented 
five years after the respondent is alleg- 
ed to have begun to live in adultery. 


10. As regards the respondent’s 
affair with Dasa Bovi, the allegation in 
the petition is that sometime prior to the 
date of filing the petition the respondent 
was living in adultery with Dasa Bovi. 
But in hig evidence, the appellant has 
stated that about 2 or 3 months subse- 
quent to her eloping with carpenter 
Rangappa, she was found sleeping with 
P. W. 5 Dasappa of Joggammanahalli. 
P. W. 6 Narayanappa has also stated in 
his evidence that her sleeping with 
P. W. 5 Dasappa was about 3 or 4 months 
after her elopment with carnenter Rang- 
appa. Thus, on the showing of the ap- 
pellant himself, the alleged adulterous 
affair at Joggammanahalli also took place 
ke 4 or 5 years before filing the peti- 

on. 

11. The contention of Mr. Subb- 
anna is that there is unnecessary and im- 
proper delay on the part of the appel- 
lant in instituting the proceedings for a 
decree of divorce against the respondent, 
He further urged that there is no ex- 
planation offered by the appellant for 
such inordinate delay in instituting ‘the 
proceedings. He contended that on this 
ground alone, the Court should decline to 
grant any relief to him. He relied upon 
the following passage in Mulla’s Hindu 
Law, 13th Edition, P-726: 


“Where the ground of the petition 
for judicial separation for improper de- 
lay or when it appears to the court that 
there has been undue delay in institut- 
ing the proceedings, there are two ques- 
tions in such case which first require to 
be considered, namely, when did the 
petitioner first know or have reason to 
believe that the respondent had commit- 
ted adultery and when did the petitioner 
first take action in order to obtain the. 
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relief? A further question to be con- 
sidered is whether there is some reason- 
able explanation for the delay and. if 
there is some explanation which is satis- 
factory the delay cannot be said to be 
unnecessary or improper”. 

It is clear from the above that while 
deciding the question of unnecessary and 
improper delay, the court has to 
out as to when the appellant first came 
to know that. the respondent had com- 
mitted adultery and also when he insti- 
tuted proceedings to obtain the relief. It 
is also necessary to find out whether he 
has given any reasonable explanation for 
the delay. The petition allegations coupl- 
ed with the evidence of P. Ws, 1 to 4. 6 
and 7, indicate that the appellant first 
came to know that the respondent had 
committed adultery 4 or 5 years prior to 
the filing of the petition. In spite of such 
knowledge, he approached the court for 


relief after a long lapse of 4 to 5 years. 


{He has not explained the inordinate de- 
lay In filing the petition for relief. We 
are satisfied that in the instant case, as 
contended by Mr. Subbanna, there has 
been unnecessary and improper delay in 
instituting the proceedings, Therefore, 
on this ground alone, a decree for divorce - 
can be refused. 

I However, we will nof rest our 
decision entirely on that ground. But 
we shall examine the appellant's case 
on merits also. 

13. Mr. Shivaian idan com- 
mended the evidence of P, Ws. 1.to 7 for 
acceptance and urged that the appellant 
‘has satisfactorily established that the res- 
pondent has been living in adultery. 

14. On the other hand, Mr. Sub- 
banna contended that the evidence ad- 
duced by the appellant to prove that the 
respondent has been living in adultery, 
is highly inconsistent and discrepant in 
all material particulars and it fis also un~ 
worthy of acceptance. i 

15. The evidence given by P. Ws. E 
to 4 and 7 about the respondent’s elop- 
ment with Rangappa, is delightfully vague 
and suffers from want of necessary: parti- 
culars, The evidence of P. W. 1 Byrappa 
is briefly as follows: The character of 
respondent is not good. About 6 years 
ago. she had gone with one Naikar for a 
month towards. Bhadravati side. There- 
after, her father brought her and kept her 
in his house. She has been in her father’s 
house from that time. 

16. In the course of his cross-exa- 
mination P. W. 1 said that -the respondent 
went with a person belonging to Naikar 


community 15 days before Mahanavami. 


In the next breath, he said that he did not 
see this personally. He volunteered to 
say that he went and searched for her. 
He also asserted that he was present when 
she was brought back by her father. He 
-is a native of Hussekatti whereas the 
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father of the respondent is a resident of 


Kochawar. He has not stated from which 
place her father brought her. But, ace 
cording to P. W, 4 who is another wit- 
ness who speaks about the elopemenf, 
the respondent went away with a person 
of Naik community during summen 
season. As regards the season in which 
she eloped. with the’ person of Naik com- 
munity, there is material discrepancy: 
which renders their evidence unworthy; . 
of acceptance, 


17. Evidence of P. Ws. I, 2. 3 
and 4 does not disclose the identity of 
the person with whom the respondent 
went out of the house and was found, 
moving about. 


18, P. W. 2 Ramani has: given: 
evidence that the respondent had gone 
with a Naikar about six years ago for 
one month and that afterwards her father 
brought her and kept her with him. In 
his cross-examination, he said that he 
had gone to the appellant’s house for 
coolie work and stayed there. that he 
saw the respondent going away with a 
Naikar person, that he alone saw her 
going with the Naikar from the door of 
the house of the appellant and that 
though there were 5 or 6 members in the 
appellant’s house, he ~- did not inform 
them. In our opinion, his evidence is 
artificial and highly improbable. It is 
too much to expect the respondent to 
invite her paramour to come to her house 
on that night in order to take her away 
in the night at about 8 or 9 p.m His 
evidence is, eer not worthy of aC 
 ceptance, 


19.. P. W. 3 Chikkanna has given 
evidence as follows: He was working as 
a gangman in Hosadurga Road Railway 
Station. About 3 years prior to his exa~ 
mination before the court, the respondent 
came with a person belonging to Naik 
community to Hosadurga Road by about 
9.30 p.m. and he took them to his house, 
asked them to sleep in his house and 
went away to attend to his duty. When 
‘he returned home from duty at 2 a.m. 
he did not find them in his house. Abouf 
5 or 6 days later, the respondent again 
came to his house and her father took 
her back. 


20. In the course of his cross-exa- 
mination, P. W. 3° anna said thaf 
he saw the person of Naik community 
for the first time on that day and that 
he was unable to identify him. . He ad- 
mitted that about 15 years ago, he and 
his brothers were tending sheep in the 
house of the appellant’s father, 


. 2i P. W. 3 in- our opinion is an 
{interested witness got up for the purpose 
of this case. It is not possible to believe 
him when he says that he allowed a 
stranger and the respondent who hap- 
pened to be the wife of the appellant to 
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sleep in his house without knowing from 
hem as to why they had come at that 
0use to Hosadurga. Road. His evidence 
What within 5 or 6 days the respondent 
gain came to his house and her father 
took her back, is inconsistent with the 
appellants (P. W. Ts) evidence that 
bout one month later her father took 
Bier back to his house. His evidence does 
mot inspire confidence and, therefore, we 
ware not inclined to accept this testimony. 


22. Thimmappa P. W, 7 the ap- 
pellant has given evidence thus: About 
4 or 5 years ago the respondent eloped 
with carpenter Rangappa leaving her 
child which was about one year old. 
About one month later, her father found 
her and took her to his house. About 2 
or 3 months later, she went to her sister’s 
house at Jogammanahalli. There she was 
found sleeping with P. W., 5 in the house 
‘of the brother of P. W. 6. The villagers 
locked that door, and on the next day 
morning held a panchayat and chastised 
P. W. 5 by thrashing him. The respon- 
dent is living in adultery and that there 
has been no cohabitation with her for 
over 4-5 years. 


23. In the course of his cross-exa- 
mination the appellant admitted that he 
was in his house when the respondent and 
Rangappa went together from his house 
and that he also came to know about 
this fact from P. W.1 and informed 
his father about the elopement. But 
P. W. 1 has not stated in his evidence 
that he informed the appellant about the 
elopement. As stated earlier, P. W. 1 has 
no personal knowledge about the respon- 
dent going away with the person belong- 
ing to Naik community. The appellant 
does not even speak about the presence 
of P. W, 2 in his (the appellant’s) house 
on that night. Thus the evidence oz 
P. Ws. 1 and 2 which is shown to be no 
trustworthy. does not afford any corrobo- 
ration to the interested testimony of the 
appellant. 


As already pointed out, the appel- 
Tants evidence that the respondent wen: 
away with Rangappa about 4 or 5 years 
prior to the date of his giving evidence, 
is inconsistent with his averment in para- 
graph 3 of the petition that she wend 
away with Rangappa 4 or 5 years before 
the petition was filed, Further, his evi~ 
dence that 2 or 3 months after she was 
brought back by her father. she went to 
Jogammanahallj in the company of P. W. 5 
and slept in a room of the house of tha 
brother of P. W. 6 is also inconsistert 
with what he has stated in his petition. 
He has averred in his petition that the 
villagers of Jogammanahalli had filed a 
complaint before the police with regard 
to her affair with Dasa Bovi. But the 
appellant has not summoned and produc- 
ed the complaint nor has he examined 


anyone of those villagers who locked the 
door of the room of P, W., 6’s brother's 
house on the night of the affair. 


Strangely enough he has examined 
P. W. 6 who has no personal knowledge 
about that incident. P. W. 6’s evidence 
on this point is hearsay and is inadmis- 
sible. It was only in the morning that 
he claims to have intervened when the 
villagers were thrashing P. W. 5. There- 
fore the evidence of P. W. 6 regarding 
the incident in the night is of no avail in 
this case. When P. W. 5 was in the 
Witness box, not even a suggestion was 
put to him about the affair at Jogamma- 
nahalli, though, of course. he might have 
denied any such suggestion, The appel- 
lant did not say as to how he came to 
know about the occurrence that took 
place in Jogammanahalli. It is not his 
case that he learnt it from P. W. 6. Thus 
the evidence of P. Ws. 6 and 7 is a make- 
believe story. It is artificial, unreliable 
and unworthy of acceptance. 


24. The respondent has been exa- 
mined as D. W, 1. In her evidence, she 
has denied her living in adultery. her 
having eloped with carpenter Rangappa 
and her father bringing her back 
from Channagiri. She has also denied 
her having illicit connection with P. W. 5 
and the alleged affair at Jogammanahalli. 
She has stated thus in her evidence: The 
appellant’s uncle and the women folk in 
the house of the appellant were treating 
her with cruelty. She sent word to her 
father who came and asked them to send 
her but they were not willing to send 
her with his father. But she went away 
with her father in spite of their protest. 
Three months later, her father, brought 
her back to the house of the appellant 
who did not admit her into the house. 
Hence she went back to her father’s 
house. Her evidence that she was treat- 
ed cruelly by the uncle and other women 
folk of the house of the appellant has not 
been challenged in her cross-examination. 
No doubt, she admitted that she had no 
ill-will against P. Ws. 2, 4 and 5. 


25. Govindappa, the father of the 
respondent who has been examined as 
D. W. 2 has corroborated the evidence 
of the respondent and has denied as 
false that the respondent had eloped with 
Rangappa to Channagiri side and that he 
brought her back. His evidence also re- 
mains unchallenged in this cross-examina- 
tion. A suggestion was made on behalf of 
the appellant that D. W. 3 Mallappa had 
also illicit connection with the respondent. 
But he has stated that the respondent 
was of good character and that she was 
oo. the position of a daughter-in-law to 


26. Mr. Shivananjundappa attack- 
ed the evidence adduced on behalf of the 
respondent as unworthy of acceptance 
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and urged that the reason given by her 
in her evidence for leaving the house of 
the husband, is contrary to what she had 
stated in her written statement. The 
respondent in her objection statement 
stated that at the instigation of his uncle 
and brothers who wanted to take away 
the property belonging to -her husband, 
he has filed this vexatious petition. The 


respondent has merely met in her obijec-. 


tion statement the allegations made in 
the petition filed by the appellant, But in 
the course of her evidence before the 
court, she has given reason for her go- 
ing away from her husband’s house. 
Therefore it cannot be said, as contended 
by Mr. Shivananjundappa, that her evi- 
dence is contrary to her statement in the 
objection petition. 


27. We have no doubt in our 
mind as to the legal proposition that if a 
husband proves beyond reasonable doubt 
that his wife has been seen absenting 
herself from his house for a long time 
and has been seen in the company of a 
total stranger to his family and ‘that no 
reasonable explanation is given by her or 
that she has given a false explanation 
for her having been seen in the company 
of that stranger at different places or in 
a room will give rise to a reasonable in- 
ference that she has contacted illicit con- 
nection with that: man and has been 
living in adultery. The standard of proof 
required in such a case is similar to the 
one in a criminal case, The evidence must 
be independent, disinterested, cogent, re- 
liable and worthy of credit, The evi< 
dence adduced by the appellant which is 
discussed above, falls short of the re- 
quired standard, besides being unsatis- 
factory and insufficient to prove that the 
respondent went in the company of Rang- 
appa or that she was found sleeping with 
P., Dasa Bovi in a room in Jogam- 
manahalli. Mr. Shivananjundappa relied 
on a number of decisions in support of 
his case. The principle of law laid down 
in those decisions, in our opinion. does 
not bear on the facts of this case. 


28. The learned Civil Judge has 
mo misapprehension as to the mode of 
proof of adultery and has elaborately dis- 
cussed the evidence adduced by the 
appellant and also by the respondent. and 
has rightly reached the conclusion that 
the appellant has failed to prove that the 
respondent was living in adultery with- 
in the meaning of Section 13 (1) (i) of the 
Act. Thus, even on merits, the appellant 
has no case. The order of the trial Court 
does not call for interference, 


29. For the reasons stated above, 
the appeal fails and the same is dismis~ 
_ aed with costs, Advocate’s fee Rs. 50/-. 
Appeal dismissed, 
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i ' H. B. DATAR, J. 
Sajjeda Veeranna, Petitioner y 
Gownder Erasayamma, Respondent, 
Civil Revn. Petn. No. 1364 of 1973 
D/- 19-10-1971, against order of Dist. J 
Bellary, D/- 30-6-1971. 


(A) Mysore Land Reforms Act (10 o 
1962), S. 122 — Limitation for filing aps 
peal — Starting point. 


Where, after hearing the argument 
in the proceedings for resumption œ 
land, the Court fixed further date fo 
pronouncement of judgment in presenca 
of the parties or their leaders, the 
limitation for filing appeal will star 
from the date of the judgment or orden 
as provided in the first part of Sectior 
122, (Para 3; 

(B) Limitation Act (1963) S. 5 — 
Condonation of delay is discretionary — 
Exercise of discretion without recording 
any finding on considering material om 


‘record and without applying mind — This: 


is material irregularity with which High 


Court in revision could interfere. AIR. 
1964 SC 1336, Disting. (Para 5) 
Cases Referred: Chronological Paras 
ATR 1954 SC 1336 = (1964) 3 SCR 

495, Manindra Land and Building 

Corporation Ltd. v. Bhutnath 
_ Banerjee 5 
AIR 1956 Raj 113 = 1956 Raj LW 

372, Thakursing v, Bhaironlal - 3 


= M. R. Achar, for: Petitioner; T. Ven- 
kanna, for Respondent, 


ORDER :— The landlord is the peti- 
tioner in this revision application. A peti- 
tion for resumption of land under S. 14 
of the Mysore Land Reforms Act, 1961 
was filed. That case was fixed for argu~ 
ments. Arguments were heard on 6th 
April 1968 and the case was posted for 
pronouncement of judgment on 10-4-1968. 
The learned Judge, on 10-4-1968 pro- 
nounced the order granting the claim of 
landlord for resumption of land to the 


_ extent of half the area in question. The 


tenant thereafter preferred an appeal be- 
fore the appellate Court on 14th April 
1969 and made an application for con- 
donation of delay if any. in preferring the 
appeal. The learned appellate Judge 
heard the application and the appeal and 
came to the conclusion that the question 
of limitation in filing the appeal does not 
arise and he further observed that even 
if there is any delay in preferring the 
appeal, there is sufficient cause for con- 
doning the delay and it is accordingly 
condoned. Accordingly the learned ap- 
pellate Judge allowed the appeal and se 
aside the order of the trial court. It is 
the correctness of this order that is chal- 
lenged in this revision application, 
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2 Two questions arise for consi- 
eration in this petition. They are (1) 
ether the appeal filed before the ap- 
ellate court was barred by limitation 
2) whether the learned appellate Judge 
tas applied his mind to the question whe- 
ether the delay in filing the appeal should 
-ve condoned. 


3. . The case was posted for argu 
ments. as already stated on 6th April 
1968. After hearing the arguments the 
Advocates were notified by the learned 
“trial Judge that the judgment would be 
pronounced on the 10th April 1968, To 
the proceedings initiated under the 
Mysore Land Reforms Act, the provisions 
of Order 20, Rule 1 of the Code of Civil 
Procedure are applicable. It is provided 
therein that:— 

"The court, after the case has been 

heard shall pronounce judgment in open 
court, either at once or, as soon there- 
after as may be practicable, on some 
future day; and when the judgment is to 
be pronounced on some future day, the 
court shall fix a day for that purpose, of 
which due notice shall be given to the 
parties or their pleaders”’. 
As required by this provision. as the 
Judgment was proposed to be pronounce- 
ed on a future date, the court fixed the 
date and gave notice to the parties that 
the judgment would be pronounced on 
10-4-1968. When such notice is given. it 
has been held by the High Court of 
Rajasthan in Thakursing v. Bhaironlal, 
AIR 1956 Raj 113 as under:— 

“When particular dates for the deli-~ 
very of judgment were fixed in Court on 
the dates fixed, the parties ought to ap- 
pear on those dates and if they do so 
they would have notice of the dates 
fixed for the delivery of judgment. I do 
not think that in the circumstances of 
the case it can be said that any breach 
of Rule: 1 of Order 20, Civil P. C. was 
committed by the learned Munsiff”, 
What is stated in Section 122 of the 
Mysore Land Reforms Act, is that the 
limitation starts from the date of the 
order when the party or the legal practi- 
tioner appearing on his behalf is present 
and in other cases within a period ol 
sixty days from the date on which the 
order is communicated to the party by 
post, It was submitted that as in the 
present case, the Advocate appearing fo: 
the tenant was not present when ‘the 
order was pronounced, the limitatior. 
starts only as provided under the latter 
part of Section 122 of the Act, 


I am unable to accept this submis~ 
sion, When the party or the Advocate 
appearing for the party has been notified 
„Of the date for pronouncing the judgmen; 


On the last date of hearing, it was the. 


duty of the party and the advocate ap~ 


pearing for the party to be present im 


court on that date. By remaining absent 
at the time the judgment is pronounced. 
it cannot be contended that the latter 
part of Section 122 of the Act applies. as 
the party or the legal practitioner ap- 
pearing on his behalf is not present. Jn 
my view, in cases like the present one 
when date of judgment is notified to the 
party or his pleader, the limitation starts 
from the date of the order under the 
provisions of Section 122 of the Act, Fur- 
ther it is important to note that in the 
present case, after the judgment was pro- 
nounced on 10th April 1968. an applica- 
tion for a certified copy of the judgment 
was filed for preferring an appeal on 
11-4-1968 itself. The legal practitioner 
of the party became duly aware of the 
order and so, the limitation starts from 
the date on which the judgment was pro- 
nounced by the court, of which due notice 
has been given to the parties. The view, 
therefore, taken to the contrary by the 
learned appellate judge is clearly unsus- 
tainable. 

4. The learned Judge also consi- 
dered whether there was delay in filing 
the appeal and if so whether the delay 
should be condoned. For that purpose, 
the learned Judge was required to see 
as to whether there was sufficient cause 
shown by the tenant for remaining at 
Hubli between November 1968 and 15th 
March 1969, and the reason for filing the 
appeal only on 14-4-1969 when the ap- 
rer ea returned back to his place on 
} = 


5. The learned Appellate Judge in 


para 16 of his order has observed as 
follows:— 


“On the facts and circumstances of 
the case. it appears to me that even if 
there were to be any delay in preferring 
the appeal, there is sufficient cause for 
condoning the delay and it is accordingly 
condoned”. 

From the above it can be seen that the 
learned Appellate Judge has not at all 
applied his mind to the facts or the cir- 
cumstances of the case while condoning 
the delay in preferring the appeal. It 
was however, contended by the learned 
counsel for the respondent that this court 
has no jurisdiction to interfere with the 
discretion exercised by the court below. 
Reliance was placed on the decision in 
AIR 1964 SC 1336, (Manindra Land and 
Building Corpn, Ltd. v. Bhutnath Baner- 
jee) wherein it has been held as follows: 

“It is not open to the High Court in 
the exercise of its revisional jurisdiction 
under Section 115, to question the find- 
ings of fact recorded by a Subordinate 
Court. Section 115 applies to cases in- 
volving questions of jurisdiction i. e. ques- 
tions regarding the irregular exercise or 
non-exercise of jurisdiction or the illegal 
assumption of jurisdiction by a Court and 
is not directed against conclusion of law or 
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fact in which questions of jurisdiction 
are not involved”. 


In my view the principles laid down 


by the Supreme Court in the case refer- 
red to above do not apply to the facts of 
the present case. The learned Appel- 
late Judge, in the present case, did not 
record his finding after considering the 
material on record and he has not at all 
applied his mind while exercising the dis- 
cretion vested in him. This is a case in 
which the learned appellate Judge, on the 
contrary, clearly overlooked what was 
required to do i.e. whether the tenant 
has shown sufficient cause for her ab- 
sence between November 1968 to Merch 
1969 at Hospet though she was discharg- 
ed from the hospital at Hubli on 3-12- 
1968 and whether even after she came 
to her place (Hospet} on 15-3-1969 the 
reason for filing the appeal only on 14-4- 
1969 i.e. nearly a month thereafter. In 
the present case, as the learned appellate 
Judge hag totally failed to consider the 
material aspect of the matter, it has to 
be held that there is material irregularity 
in the exercise of discretion vested in him 
by law. Therefore, I have no other al- 
ternative but to remit the case back to 
the learned appellate Judge for fresh 
disposal in accordance with law. 

6. In that view, this revision ap- 
plication is allowed. the order passed by 
the learned Appellate Judge is set aside 
and: the learned Appellate Judge is dir- 
ected to re-hear I. A. No. 3 in Misc. Ap- 
peal No. 7 of 1970 and dispose of the 
same in accordance with law. 

w We In the circumstances, there will 
be no order as to costs. 
Revision allowed. 
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Waman Kallappa Kuttur, Petitioner 
v. Gundu Basalinga and others, Respond- 
ents. 


Civil Revn. Petn. No. 1160 of 1971, 
D/- 14-10-1971 against order of 1st Addl. 
Dist. J. Belgaum, D/- 20-11-1970. 

Mysore Land Reforms Act (16 of 
1962), S. 14 — Necessary party — Re- 
sumption of land — Statement filed by 
a manager for and on behalf of his joint 
family — Other members interested in 
the land are not necessary parties — (X- 
Ref:— ere Land Reforms Rules (1963), 
Rule 7). 


The statements for resumption under 
Section 14 can be filed by the landlord 
against his tenant. In the case of a 
family or joint family, the person who 


is competent to represent the family can 
file a statement for resumption: The per- 


_ CP/DP/B869/72/RMP _ 


. under Rule 7. 


A. I. iy 
sons whose rights are likely to be affect 
ed are necessary parties to the proceed 
ings for resumption. When a resumption 
is claimed by the Manager for and ow 
behalf of his joint family, the rights o 
the other members of the family are no 
adversely affected. They are. therefore 
not necessary parties to the proceedings» 
But their particulars should be furnishec 
under column 5 in Form 1 prescribe¢ 
(Paras 5. 7 
G. D. Shirgurkar, for Petitioner; B. V, 
‘Krishnaswamy Rao, for Respondents. 


ORDER:— This Revision Petition is 
directed against the Judgment of the 
First Additional District Judge, Belgaum, 
confirming an order of the Land Tribu- 
nal, Belgaum, refusing to issue a certi- 
ficate to the landlord for resumption of 
the lands under the Mysore Land Re- 
forms Act (shortly called the ‘Act’). 

2 Among the points raised in this: 
revision petition, the substantial question 
is‘as to the meaning and scope of Rule 7 
of the Mysore Land Reforms Rules, 1965. 


3. The petitioner is the manager 
of a joint family owning lands S. Nos. 111 
and 104/1 of Basarikatte village, Belgaum 
Taluk. which are in the possession of the 
tenants who are respondents before me. 
The petitioner filed a statement under 
Section 14 of the Act, before the Tribu- 
nal for resumption of the said lands on 
the ground that he bona fide requires the 
same for cultivation by his family. The 
Tribunal after enquiry held that the peti- 
tioner does not bona fide require the 
lands for cultivation and the income by 
the cultivation of the lands sought to be 
resumed is not the principal source of 
income for the maintenance of the family, 
Incidentally, it also observed that the 
statement filed by the petitioner under 
Section 14 of the Act is defective as the 
other members of the joint family who 
have admittedly some .interest in the 
lands are not made parties to the pro- 
ceedings. Consequently, it refused to 
issue a certificate to the petitioner. Those 
findings were affirmed by the District 
Judge on an appeal preferred by the 
petitioner. He further held that the peti- 
tioner though he is the manager of his 
joint family cannot represent the interests 
of the other members as under Rule 7, 
they are necessary parties to the appli- 
cation for resumption. As the other mem- 
bers of the family were not made par- 
ties to the proceedings, he held that the 
application for resumption was not main- 
tainable, 


4, The first question In this case 
is whether to a statement for resumption 
of lands by a joint family, all the mem- 
bers of the family who have an interest 
in the lands, should be made parties, The 
relevant provisions of the Act and the 
rules which have a bearing on the ques- 
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ton may be noticed. Section 14 of the 
Act so far as it is relevant provides:— 


*14. Resumption of land from tenants. 


(1) Notwithstanding anything contain~ 
ed in Sections 22 and 43, but subject to 
the provisions of this section and of Sec- 
tions 15. 16, 17, 18, 19, 20 and 41, a land- 
lord may, if he bona fide requires ind, 
other than land referred to in the first 
race to clause (29) of sub-section (A) 


(i) for cultivating personally, or 


: (ii) for any non-agricultural pur- 
pose, file with the Tribunal a statement 
indicating the Jand or lands owned by 
him and which he intends to resume and 
such other particulars as may be pre- 
scribed, On such statement being filed. the 
Tribunal shall, as soon as may be, efter 
giving an opportunity to be heard to the 
landlord and such of his tenants and 
other persons as may be affected, and 
having due regard to contiguity, ferfility 
and fair distribution of lands. and cefter 
making such other inquiries as the Tri- 
bunal deems necessary, determine the 
land or lands which the landlord shall be 
entitled to resume and shall issue a cer- 
tificate to the landlord to the effect that 
Jand or lands specified in such certificate 
has been reserved for resumption: and 
thereupon the right to resume possession 
shall be exercisable only in respect of the 
lands specified in such certificate and 
shall not extend to any other land”... 
This section does not provide for an ap- 
plication to be filed for resumption of 
Jands. Throughout it refers to only a 
statement to be filed, indicating the land 
or lands owned by the landlord and 
which he intends to resume and such 
other particulars as may be prescribed, 
Rule 7 of the Mysore Land Refcrms 
Rules, 1965, provides: 


“7. Application for resumption of 
(1) The Statement for re- 
sumption of land under sub-section (1) 
of S. 14 shall be in form 1 and all per- 
sons who have interest in the land te be 
resumed shall be made parties to it. 
Form 1 prescribed under the Rules 
Teads thus:-— 
Form I 
` ` (See Rules 7 and 9}. 


Statement to be filed under S. 14 or 
Rules 7 and 9. 


1. Name & Address of the landlcrd. 
2. Name & Address of the person 
_ furnishing the statement. 

3. (a) If the statement is not furni- 
shed by the landlord, is the person’s 
written authorisation to furnish the state- 
ment enclosed. 

. (b) If the person specified in item (1) 
fs subject to a disability specified in Sec- 
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tion 14 (6), is the person specified in 
item (2)— 


(i) his guardian 
(ii) his manager; or 


(iii) the person in charge of such 
person or of the property of such person. 


4. I£ the statement relates to a 
family, is the person specified in item 2 
in management of such family or of the 
property of such family. 


5. If the statement relates to a fami- 
Iy, whether a joint family or individual 
family with particulars of the members 
of the family with address, 


As on the i8th 
November 1961, 


L 


(i) Head of the family. 
(ii) wife/husband. 
(iii) Minor sons 


(iv) Unmarried 
daughters 

(v) Minor grandsons in 
the male line whose 
father and mother 
are dead.. 

(vi) Unmarried grand i. 
daughters in the | 2 
male line whose father 
and mother are dead. 

{the other columns are omitted as un- 

necessary).” 





As on the ap- 
pointed date 
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Be The statements for resumption 
can be filed by the landlord against his 
tenant. If the land is held by the family 
or joint family, then, the resumption 
could be claimed only by the family or 
the joint family as the case may be. Sec- 
tion 2 (A) (12) defines a family thus:— 


“Family” in relation to a person, 
means such person, and if married. the 
wife or husband, as the case may be, and 
the dependent children and grand-chil- 
dren of such person”, 
oe 2 (A) (17) defines jYoint family 

usi— 


"Joint family” means in the case 
of persons governed by Hindu law. an 
undivided Hindu family, and in the case 
of other persons, a group or unit the 
members of which are by custom joint 
in estate or residence”. 


In the case of a family or joint family, 
the person who is competent to represent 
the family can file a statement for re- 
sumption. This becomes clear if one 
looks at the various columns in Form I 
prescribed in Rule 7. Under Column 5, 
the particulars of all the members of the 
family are required to be given. 


6. Mr. B. V. Krishnaswamy Rao, 
learned counsel for the respondents. 
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sought to support the order of the Dis- 
trict Judge by placing reliance on R. 7. 
According to him, the meaning of the 
said Rule is plain and unambiguous and 
that the persons who have an interest in 


: the lands must be made parties to the 


proceedings for resumption, : His conten- 
tion in other words is that the other 
members of the joint family who are 
admittedly having interests in the fami- 
ly lands are 
statement for resumption, 

7. Rule 7 no doubt prima facie 
lends support to the contention of learn- 
ed counsel for the respondents. 
my view, the said rule must not be read 
in isolation, It must be understood with 
reference to the provisions of sub-sec~ 
tion (1) of S. 14 of the Act. By the said 
sub-section, a complete procedure for the 
Tribunal to determine the land or lands 
which the landlord shall be entitled to 
resume, is prescribed, It provides that the 
Tribunal after the receipt of the state- 
ment for resumption, shall give an op- 
portunity to be heard to the landlord and 
such of his tenants and other persons as 
may be affected, and after making: such 


other enquiries as it deems necessary, ` 


shall issue a certificate to the landlord 
to the effect that the land or lands in 
such certificate has been reserved for 
resumption. The persons “whose rights 
are likely to be affected: :are, therefore, 
necessary parties to the proceedings for 
resumption, The latter part of Rule .7 
which state “ seaseeceeas ine: all persons who 
have interest in the land to be- re- 
sumed shall be made parties to it”, 
must be held. to- mean that all per- 


_ jsons whose interests are likely to be- 


affected by the. resumption, shall be made 
parties thereto. When a resumption is 
claimed by the Manager for and on be- 
half of his joint family. the rights of the 
other members of the family are not ad- 
versely affected. They are, therefore, 
not necessary -parties to the proceedings. 
But, their particulars should be furnished 
under column 5 in Form 1 prescribed 
under Rule 7 of the Rules, 


8. This takes me to the correct 
mess of the finding recorded by the Dis- 
trict Judge that the income from the 
lands sought to be resumed is not the 
principal source of income for the main- 
tenance of the petitioner’s family. The 
evidence prima facie shows that the fami- 
ly does not possess any other land. Some 
members own one or two houses, It is 
not known what exactly is the income 
from whose properties, The petitioner is 
a goldsmith by profession. His case is 
that he does not get any income from his 
profession due to the imposition of a lot 
of restrictions, The District Judge has 


stated that he has failed to establish that. 


the income of his family from other sour- 
ces is less than the income from the 


Subrao Ramba v. Kallappa Nana 


necessary. parties to the 


But, in | 


| A. L. R. 


lands sought to be resumed. The Dis- 
trict Judge has found fault with the peti- 
tioner without considering the evidence 
on rècord, That is not the way ‘the ap- 
pellate court should dispose of the appeal, 
9. In the result and for the rea- 
sons stated above, this revision petition 
is allowed. The appellate Judgment 
under revision is set aside and the matter 
is remitted back to the District Judge 
with a direction that he shall take the 
appeal on file and dispose of it in ac- 
cordance with law and in the light of the 
observations made in this order. 
10, No costs, 
i Revision alowed. 
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| C. HONNIAH AND 
E. S. VENKATARAMAIAH, JJ, 


. Subrao Ramba Ravalu Kedari and 
others, Petitioners v. Kallappa Nana 
Kadapure and another, Respondents, 


Civil Rewn, Petn. No. 515 of 1971, 
D/- 10-9-1971 against order of 2nd Addl, 
Civil J., Belgaum D/- 10-11-1970. 

A Mysore Court-fees and Suits Valua- 
tion Act (16 of 1958), S. 26 (e) — Suit 
for bare injunction falling under S. 26 (c) 
~ Value for purposes of court-fee and 
jurisdiction is the same as the value at 
which relief is valued by plaintiff or 
Rs. 100 whichever may be higher —- (X- 
Ref:— S. 50 (1) proviso), (Para 4) 

If no specific provision is made in 
other part of the Act or in any other 
law, then according to Section 50 (1) the 
value for purposes of court-fee would be 
value for purpose of jurisdiction, It is 
no doubt true that proviso to S. 51 (1) 
controls the main provision to the exten® 
that the suit in question is one to which 
Section 7 (2) of the Act is attracted. Suit 
falling under Section 26 (c) is not one 
to which Section 7 (2) is applicable. If 
is therefore open to plaintiff .to put any 
value both for purposes of payment of 
court-fee and for jurisdiction in a case 
falling under Section 26 :(c).and file, a 
suit in appropriate.Court on basis. of such 
valuation as this is not a case. which is 
covered by proviso to Section 50 (1), AIR 
1972 Mys 163, Approved: C. R. P. No, 
1534 of 1968 (Mys). Overruled.. 


, l (Para 4} 

Cases Referred: Chronological Paras 
AIR 1972 Mys 163 = C. R. P. No. 
riers -of 1969, Nagaraj - v. Manji- 


(1968) Cc. R. P No. 1534 of 1968 — 


(Mys) 

AIR- 1958 SC 245 = 1958 SCR 
"1021. S. Rm. Ar. Sp. Sathappa . 
‘Chettiar v. S. Rm. Ar. Rm. Rama 
Nathan Chettiar 
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R, U. Goulay. for Petitioners; N A. 
Mandgi for N. S5. Chandrasekhara, High 
Court Govt. Pleader, for Respondents ' 

VENKATARAMAIAH, J.: The q1es< 
tion to be decided in this revision reti- 
tion is whether in a suit for injunction 
falling. under clause (c) of S, 26 of the 
Mysore Court-fees and Suits Valuation 
Act, 1958 (hereinafter referred to as the 
Act). the valuation of the suit for the 
purpose of jurisdiction can be different 
from the valuation for ‘the purpose of 
payment of court-fee. 


2. The above revision petition has 
been. referred to the Division Bench by 
Datar, J. since he felt that there was a 
conflict between two decisions of this 


court in C, R. P. No. 1534 of 1968 (Mys) - 


and C. R. P. No. 1791 of 1969 (repo zted 
in AIR 1972 Mys 163), 


‘8. In the instant case, the peti- 
tioner filed a suit for the bare injwunc- 
tion restraining the defendant from in- 
terfering with his possession of the suit 
land. The land in question was an agri- 
cultural land assessed to land revenue- He 
valued the suit in the court of the Civil 
Judge Belgaum, valuing the land for 
purposes of jurisdiction at Rs. 20,C00/- 
and for purposes of court-fee at Rs. 230/-. 
On going through the valuation slip ro- 
duced in the case along with the plaint, 
the learned Civil Judge found that there 
were two different valuations furnished 
by the petitioner one for purposes of 
jurisdiction and another for purposes of 
eourt~fee. He, therefore, called upon the 
petitioner to furnish a fresh valuetion 
slip in accordance with clause (c) of Sec- 
tion 26 of the Act and to pay proper 
court-fee thereon, failing which. it was 
ordered that the plaint would be retarn- 
ed for presentation to proper court on 
the basis of the valuation at Rs. 250/-. 
Aggrieved by the said order, the peti- 
tioner has filed the above revision peti- 
tion. 


4, Sri R, U. Goulay, the learned 
counsel for the petitioner contended that 
in view of the proviso to sub-section (1) 
of Section 50 of the Act, it was permis- 
sible for the petitioner to furnish two 
different valuations in respect of the suit 
land one for purposes of court-fee and 
another for purposes of jurisdiction. Sec- 
tion 50 (1) reads as -follows:— 

“Suits not otherwise provided for :— 

(1) In a suit as to whose value for 
fhe purpose of determining the jurisdic- 
tion of courts, specific provision is not 
otherwise made in this Act or in any 
other law, value for that purpose and 
value for the purpose of computing the 
fee payable under this Act, shall be the 
same, 


Provided that notwithstanding any 
thing contained in sub-section (2) of Sec- 
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tion 7, the value of land specified in 
clause (a), (b) or (c) of the said sub-sec- 
tion, shall, for purposes of determining 
the jurisdiction of courts, be the market 
value of such: land ? 


The ioaad sought to be placed by 
Mr. Goulay on the -proviso appears to 
be not sound. In order to understand -the 
proviso, we have got to read the provi- 
sion to which it is attached as a proviso, 
Sub-section (1) of Section 50 deals with 
eases for which no specific provision is 
made‘in any other part of the Act or in 
any other law. If there is no other provi- 
sion, then according to Section 50 (1) the 
value -for purposes of court-fee would 
be the ‘value for the -purpose of jurisdic- 
tion, It is no doubt that the proviso 
controls sub-section (1) of S. 50 to the 
extent that the suit in question is one 
to which Section 7 (2) of the Act is at- 
tracted. A suit falling under Section 26 
(c) of the Act is not one to which Sec- 
tion 7 (2) is applicable. It is clear from! 
the opening clause ‘of Section 26 (c) of 
the Actis beyond dispute. Section 26 
deals with suits for injunction, Clause (a) 
of Section 26 deals with cases where the 
relief sought is one of injunction with 
reference to any immovable property 
where the plaintiff alleges that his title 
to the property is denied, or where an 
issue is framed regarding the plaintiff's 
title to the property. Clause (b) of Sec- 
tion 26 does not deal with land. So. the 
present case which is one for bare injunc- 
tion. falls elearly under clause (c) of Sec- 
tion 26 of the Act. Clause (c) of Sec- 
tion 26 leaves the choice to the plaintiff 
to value the relief sought by him at any 
amount subject to the liability to pay 
court-fee on the basis of such valuation 
or Rs. 100/- whichever is higher. It is, 
therefore, open to the petitioner to put 
any value- both for purposes of payment 
of court-fee and jurisdiction in a case 
falling under clause (c)} of Section 26 and 
file the suit in an appropriate court on 
the basis of such valuation. We are of 
the opinion that this is not a case which 
is covered by the proviso to sub~sec, (1) 
of Section 50 of the Act. The introduc- 
tion of the proviso by an amendment in 
sub-section (1) of Section 50 does not 
make any difference so far as this case 
is concerned, since the proviso envis- 
ages a departure from what is contained 
in Section 50 (1) only in the case of 
suits in which the relief claimed falls 
under any of those sections referred to 
in the opening clause of Section 7 (2). 
The principle underlying clause (c) of 
Section 26 of the Act is not totally new. 

ar provision is there in Section 7 
(iv) (d) of the Indian Court-fees Act, 
1870. Dealing with a case arising under 
Section 7 (iv) of that Act. the Supreme 
Court observed in S, Rm, Ar. Sp, Sath- 
appa Chettiar v. S. Rm, Ar, Rm, Rama 
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Nathan Chettiar, 
p. 252 as follows: 


ate In other words, so far as 
suits falling under Section 7. sub-sec. (iv) 
of the Act are concerned; Section 8 of 
the Suits Valuation Act provides that 
the value as determinable for the com- 
putation of court-fees and the value for 
the purpose of jurisdiction shall be the 
same, There can be little doubt that the 
effect of the provisions of Section 8 is to 
make the value for the purpose of juris~ 
diction dependent upon the value as de- 
terminable for computation of court-fees 
„and that is natural enough, The com- 
putation of court-fees in suits. falling 
under Section 7 (iv) of the Act depends 
upon the valuation that the plaintiff 
makes in respect of his claim and the 
plaintiff exercises his option and values 
his claim for the purpose of court-fees, 
that determines the value for jurisdiction. 
The value for court-fees and the value 
for jurisdiction must no doubt be the 
same in such cases, but it is the value for 
court-fee stated by the plaintiff that is 
of primary importance. It is from this 
value that the value for jurisdiction must 
be determined. The result is that it is 
the amount at which the plaintiff has 
valued the relief sought for the purposes 
of court-fees that determines the value 
for jurisdiction in the suit and not vice 
versa.” 


Following the said decision of the 
Supreme Court, Jagannatha Shetty, J. 
held in C. R. P. No. 1791 of 1969 (re- 
ported in AIR 1972 Mys 163) that the 
value for purposes of court-fee and 
jurisdiction with regard to matters fall- 
ing under clause (c) of Section 26 of 
the Act should be the same as the value 
at which relief is valued by the plaintiff 
or Rs. 100/- whichever may be higher. 
We feel that the decision in ©. R. P. No. 
1791 of 1969 (reported in AIR 1972 Mys 
163) lays down the correct law. This 
Court while deciding C. R. P. No. 1534 of 
1968 (Mys) does not appear to have 
noticed that the suit falling under Cl, (c) 
of Section 26 of the Act is not one to 
which Section 7 (2) of the Act is applic- 
able. We, therefore, hold that the order 
of the learned Civil Judge directing the 
petitioner to file a proper valuation slip 
furnishing only one valuation both for 
purposes of court-fee and for purposes 
of jurisdiction is right and deserves to 
be affirmed, 


5. In the result, the revision peti- 
tion fails, and is dismissed. No costs. 


Revision. dismissed. 
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A.L Re 
AIR, 1972 MYSORE 244 (V 59 C 85) 
H. B. DATAR, J. 


N. M. Zackriah. Petitioner v. M/s: 
Elect, Hair Dressers. Respondent, 


Civil Revyn. Petn. No. 1834 of 1969, 
D/- 10-8-1971 against order of Dist, J. 
Bangalore, D/- 10-2-1969. 

(A) Mysore House Rent and Accom=-. 
modation Control Act (30 of 1951), Sec- 
tion 21 (1) (i) — Eviction of tenant on 
ground of intended demolition of premi- 
ses — It must be stated in the applica- 
tion for eviction, and proved before the 
Court that premises are required for im- 
mediate demolition and construction of 
hew building in its place — The demand 
should also be proved to be reasonable 
and bona fide. AIR 1971 SC 942, Dis- 
tinguished; AIR 1963 SC 499 & (1968) 2 
Mys LJ 120, Followed. (Para 3) 

(B) Mysore House Rent and Accom- 
modation Control Act (30 of 1951), Sec- 
tion 21 (1) (i) — Eviction of tenant on 
ground of intended demolition of premises 
— If premises of which possession is 
sought for is not for erecting a new build- 
ing, landlord is not entitled to an evic- 
tion order under the section. (Para 5) 


Cases Referred: Chronological Paras 


AIR 1971 SC 942 = (1970) 1 SCWR 

406, Panchamal Narayana Shenoy 

v. Basthi Venkatesh Shenoy 
(1968) 2 Mys LJ 120 = 15 Law Rep 7 

372. Lidwine Mathias v. Madhava 3 
AIR 1963 SC 499 = 1962 Supp (2) 

ce 623, Neta Ram v. Jiwan 

a 


S. K. Venkataranga Iyengar, for Petix 
tioner: L, D’Silva, for Respondent. 

ORDER:— The petitioner-landlord 
filed H., R. C. No. 310 of 1967 in the court 
of the Munsiff, Civil Station, Bangalore, 
seeking an order of eviction against the 
respondent-tenant for the reason men- 
tioned in the application. In the pream- 
ble of the petition it was stated that if 
was the petition under Section 21 sub- 
clauses (i) and (i) of the Mysore House 
Rent and Accommodation Control Act. 
The only averment in the entire portion 
consists of the following few sentences 
which read as under: 

“2. The premises in question in ocs 
cupation of the respondent is a fairly old 
one and the petitioner has finalised his 
plans for reconstruction of the premises 
which reconstruction cannot be done un- 
less and until the respondent vacates the 
premises. The respondent has not chosen 
to do 60 in spite of repeated demands”. 
This is all that has been stated in the 
entire application. In the objection state- 
ment, it was submitted by the tenanf 
that the landlord has not significantly 
given any details of the reconstruction 
which he proposes to make in respect of 
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the premises occupied by them, It was 
also stated that the allegation of the peti- 
tioner in regard to the age of the build- 
ing and his intention to reconstruct. he 
same are not bona fide. It was also stat- 
ed that the premises in which their brusi- 
ness is carried on is in perfect condition 
and only needs white-washing and minor 
repairs which could easily be done wizh- 
out the necessity of the tenant respond- 
ent having to vacate. 

2. The learned trial Judge record- 
ed the evidence: and after consideration 
of all the relevant factors, declined to ac- 
cept the case of the landlord and Cis- 
missed the petition for eviction. This 
order has been confirmed by the learned 
appellate Judge in appeal. It is the cor- 


rectness of these two orders that is. 


challenged in this revision petition, 

3. For the purpose of appreciating 
the question that arises for considerat-on 
in this revision petition, it is necessary 
to set out the provisions of Section 21 (1) 
(i) and (i) of the Mysore Rent Control 
Act, 1961, (hereinafter called the Act), 
which read as under:— 


“21 (1) G) that the premises are rea- 

sonably and bona fide required by ~he 
landlord for carrying out repairs which 
cannot be carried out without the pze- 
mises being vacated; or 21 (1) (ji) that 
the premises are reasonably and bona fide 
required by ‘the landlord for the im- 
mediate purpose of demolishing them end 
such demolition is to be made for ~he 
purpose of erecting a new building in 
place of the premises sought to be demo- 
lished”, 
Having regard to the allegation made in 
the petition filed for eviction, the learn- 
ed counsel appearing for the petitioner 
had to concede that no case is made out 
in the application filed for an order of 
eviction under Section 21 (1) (i) of che 
Act. In fact, the sole question urged by 
the learned counsel for the petitioner was 
that the present case falls under $c- 
tion 21 (1) Gi) of the Act, and since it 
falls under Section 21 (1) (jf) of the A.ct, 
-the courts below have not properly ap- 
preciated the scope of that section and 
have improperly declined to grant an 
order for eviction. In support of his sub- 
mission, reference was made to the juig- 
ment of the Supreme Court in the case 
of Panchamal Narayana Shenoy v, Basthi 
Venkatesh Shenoy. (1970) 1 SC WR 406 
ex (AIR 1971 SC 942). In that case, the 
Supreme Court has held as follows:— 


“The proviso to Section 21 (1) enume- 
rates the various circumstances under 
which a landlord may seek to recover 
possession of the property from his ten- 
ant. The requirement contemplated under 
clause (j) of the proviso to sub-sec. (1) 
is that of the landlord and it does not 
have any reference to the condition of 
the building as such, What is necessary 
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under thaf clause is that the landlord 
must satisfy the court that he reasonably 
and bona fide requires the premises for 
the immediate purpose of demolishing if 
and the demolition is for the purpose of 
erecting a new building in the place of 
the old one. No doubt. as to whether the 
landlord’s requirement is reasonable and 
bona fide has to be judged by the sur- 
rounding circumstances, which will in- 
clude his means for reconstruction of the 
building, and other steps taken by him 
in that regard. In considering the rea- 
sonable and bona fide requirement of the 
landlord under this clause, the desire of 
the landlord to put the property to a 
more profitable use after demolition and 
reconstruction is also a factor that may 
be taken into account in favour of the 
landlord. It is not necessary that the 
landlord should go further and establish 
under this clause that the condition of 
the building is such that it requires im- 
mediate demolition. That the condition 
of the property may be such which re- 
quires immediate demolition is emphasis- 
ed in clause (k) of the proviso. When 
such a specific provision has been made 
in clause (k) of the condition of the build- 
ing cannot come into the picture nor 
could it have been dealt with again in 
clause (i). So the requirement under 
clause (i) is that of the landlord and can- 
not have any reference to the building”. 

In that case, it is important to note that 
all the courts concurrently held that the 
requirement of the landlord was reason- 
able and bona fide having regard to the 
several circumstances proved in the case. 
It has been stated that in consider- 
ing the reasonable and bona fide require- 
ment of the landlord under Section 21 (j) 
of the Act, the desire of the landlord to 
put the property to a more profitable use 
after demolition and reconstruction is also 
a factor that has to be taken into ac- 
count in favour of the landlord. Peti- 
tioner has not stated any reason for the 
alteration. In this connection, it is neces- 
sary to also refer to the earlier judgment 
of the Supreme Court in the case report- 
ed in Neta Ram v. Jiwan Lal, ATR 1963 
SC 499, in which their Lordships have 
laid down the several tests for the pur- 
pose of finding out as to whether the 
claim of the landlord for immediate de- 
molition and reconstruction is reasonable 
and bona fide. Considering this question, 
this is what has been stated by Their 
Lordships: 

“Before a landlord can obtain an 
order for ejectment of his ‘tenant on 
ground of his requirement for reconstruc- 
tion of a house, he must satisfy the Rent 
Controller about genuineness of his claim 
and this can only be established by look- 
ing at all the surrounding circumstances, 
such as the condition of the building, its 
situation, the possibility of its being put 
to a more profitable use after construc- 
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tion, the means of the landlord and go on. 
It is not enough that the landlord comes 
forward, and says that he entertains a 
particular intention, however, strongly, 
said to be entertained by him. Sec- 
tion 13 (3) (b) of the Pepsu Urban Rent 
Restriction Ordinance speaks not of the 
bona fide of the landlord, but says, on 
the other hand, that the claim of the 
Jandlord that he requires the building for 
reconstruction and re-erection must be 
bona fide, that is to say, honest in the cir- 
cumstances, It is impossible, therefore, to 
hold that the investigation by the Con- 
troller should be confined only to the ex- 
istence of an intention in the mind of the 
landlord to reconstruct, This intention 
must be honestly held in relation to the 
surrounding circumstantes 


In this connection. it is necessary to recall 
that in the present case, barring the state- 
ment that the petitioner has finalised the 
plan for reconstruction of the premises, 
not a single word has been stated in the 
entire petition stating reasons for his 
under Section 21 (i) (i) of the Act. What 
is required to be averred in a petition 
under Section 21 (1) (j) of the Act. has 
been considered by this court in Lidwine 
Mathias v. Madhava, (1968) 2 Mys LJ 120. 
In that case, Somnath Iyer, J. (as he then 
was) has stated thus: 

STEE now, the demolition which 
can be made the foundation of an appli- 
cation under clause (i) of Section 21 (1) 
is a proposed immediate demolition. The 
word ‘immediate’ occurring in.that clause 
has reference to the point of time when 
the landlord secures possession. for it is 
only then that the demolition can com- 
mence, and, that. is, what Section 26 asks 
him to do. But the landlord should in- 
tend to make the demolition soon after 
he secures possession, and, it is that sense 
of urgency in mind which impresses on 
the contemplated demolition the equality 
of immediateness. That such is his inten- 
tion should be stated by him in his ap- 
plication and an application which con- 
tains no such averment which is so es- 
sential to its success is fundamentally 
defective. So it became the duty of the 
landlord to allege and prove that she had 
planned to make an immediate demoli- 
tion. Although in Ex, A-2 which was the 
reply sent by the landlord to the tenant, 
She did state that the purpose of the re- 
quirement was immediate demolition, she 
did not say so in her application in which 
all that was stated was that the landlord 
reasonably and bona fide required the pre- 
mises for demolition. I do not accept the 
postulate of Mr. Holla that the omission 
on the part of the landlord to make an 
allegation that the premises were re~ 
quired for immediate demolition has no 
materiality. In my opinion, it has great 
materiality. That such is the purpose of 
the requirement has to be stated and 
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proved by trustworthy evidence; if nof, 
the application for. eviction must inevit- 
ably fail”. 


Having regard to the principle laid down 
by this court in the case referred to 
above, it is clear that what has to be 
stated and proved before the Court is 
that the premises are required for im- 
mediate purpose of demolition and the 
demolition is to be made for the purpose 
of errecting a new building in place of 
the premises sought to be demolished. It 
has to be stated and shown before the 
court that the demand is reasonable and: 
bona fide. In the present case, having 
regard to the allegation made in the ap- 
plication. it has to be held that the case 
under Section 21 (1) ) of the Act has 
not been made out at all, In that view, 


the petition is liable to be rejected. 


4, However, having regard to the 
arguments advanced on the merits of the 
case, I would consider as to whether the 
premises are reasonably and bona fide 
required by the landlord for the imme- 
diate purpose of demolition of the build- 
ing and for erecting of a new building. 


5. The landlord has to satisfy the 
court that his claim for immediate demo- 
lition and reconstruction is bona fide and 
reasonable. To arrive at a decision on 
the claim, the allegations in the petition, 
surrounding circumstances have to be 
seen. The Court need not gratify the 
claim of the landlord merely because he 
States that he needs it for demolition and 
reconstruction. The intention has to be 
honest and it must be reasonable for the 
court to pass an order. The case put 
forward by the landlord in the notice 
issued to the tenant is that the premises 
are fairly old one and require to be re- 
constructed. In support of this aver- 
ment, a plan and an estimate Exhibits 
P-1 and P-2 have been produced. From 
the perusal of Exts. P-1 and  P-2, 
it is clear that it is only an alteration or 
addition to the structure, but not “erect- 
ing of a building in the place of the pre- 
mises sought to be demolished”. If the 
premises of which possession is sought for 
is not for erecting a new building. then, 
the landlord, is not entitled to an order 
of eviction under Section 21 (1) (3) of the 
Act. According to the plan, estimate and 
evidence of the Engineer, some alterations 
are proposed to be done by removing 
stair-case remodelling two shops and 
making them into three shops. An order 
under Section 21 (i) of the Act is possi- 
ble only if the building is required for 
immediate demolition and there is recon- 
struction of the new building in the place 
of the premises demolished. The work 
proposed to be carried out in the present 
case does not amount to construction of 
a new building. Such a claim does not 
fall under Section 21 (1) (i) of the Act, 
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6. It was only during the enquiry, 
the petitioner sought to make out a case 
that the proposed reconstruction is for 
investment, It is important to note that 
such a case was not pleaded, but appears 
to be an afterthought. In the cross~ex~ 
amination of P. W, 1 the has stated that 
after reconstruction he is not prepared to 
let out the premises to the tenant. Urder 
Section 21 (1) (j) of the Act, when an 
eviction is sought for the immediate pur- 
pose of demolition and reconstruction the 
landlord is bound to offer the premise; to 
the tenant from whom possession ‘was 
sought for and that is a statutory liabi- 
lity. The landlord in the present case 
has clearly stated that he does not intend 
to let out to him, which shows that the 
intention is to evict the tenant on seme 
or the other ground. 

T Exhibit R-4 fs the pass beok, 
It shows that there is a balance of aktout 
over Rs. 12,000/-. The estimate mad is 
over Rs. 40,000/- and it has not keen 
shown that the minors for whom the 
building is to be constructed have means 
to raise that fund. Having regard to the 
evidence on record, I am satisfied that, 
in the present case, the petitioner is not 
entitled to an order of eviction and the 
view of taken by the courts below declin- 
ing to pass an order of eviction is per- 
fectly sound and does not call for inter- 
ference, 

8. In the result, this revision reti- 
tion fails and the same is dismissed with 


costs, , 
Petition dismissed, 





AIR 1972 MYSORE 247 (V 59 C 85) 
M. SADANANDASWAMY, J. 


J. Satyanarayana and others, Appel- 
Tants v. J. Seethamma and others, Res- 
pondents. 

Second Appeal No, 473 of 1966, D/- 
6-7-1971 against order of Civil J. Belary 
D/- 14-12-1965, 


(A) Hindu Succession Act (1956), Sec- 
tion 8 — Words “dying intestate” — 
Meaning of — Act. applies to cases of.3uc- 
cession which opens after the Act came 
into force irrespective of when the Himdu 
male dies intestate. 


_ Section 8 is not retrospective in op2ra~ 
tion as it applies to cases of succession 


which opens after the coming into force - 


of the Act. The words ‘dying intestate’ 
in Section 8 are descriptive of the status 
of the deceased and have no reference to 
the time of death of a Hindu wale. 
These words only mean in the case oz an 
intestacy of a Hindu male. To place this 
interpretation on the Act is not to zive 
retrospective effect to its provisions, be~ 
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cause the question as fo who Is the nearest 
heir will fall to be settled on the date 
when the succession opens, i. e, on the 
death of a Hindu female life-estate hol- 
der, which opens the inheritance to the 
reversioners. AIR 1965 Andh Pra 466 & 
AIR 1946 PC 173, Foll; AIR 1966 SC 1879 
& 1959-37 Mys LJ 332 & AIR 1965 Mys 
290 & AIR 1960 Mys 260, Dist. 
(Paras 9, 10) 
(B) Hindu Succession Act (1956), Sec- 
tion 14 — Rights acquired under Hindu 


“Women’s Rights to Property Act (18 of 


1937), S. 3 (2) — Effect of S. 14, 

Where a Hindu male dies intestate 
after the coming into force of the Hindu 
Women’s Rights to Property Act. 1937 
and his widow takes a } share in the 
properties left by him along with the 
three sons of the deceased. the estate ob- 
tained by the Hindu widow under S. 3 (2) 
of Act 18 of 1937 is a limited estate and 
though the share of the widow is not 
separated from the remaining family pro- 
perty, it is property possessed by her 
under Section 14 of the Hindu Succession 
Act which enlarged into a full estate after 
the coming into force of the Hindu Suc- 
cession Act. (1967) 2 Mys LJ 31. Fols 
ATR 1968 SC 365, Rel. on. (Para 13) 

In the present case a Hindu died in~ 
testate in 1937 leaving behind three sons 
and a widow deft. 2. S one of. the three 
sons had executed a deed of relinquish- 
ment by taking his 1/4 share of the de- 
ceased’s property reserving his right to 
take a share in the widow’s share after 
her death. On a subsequent suit for par 
tition filed by the widow the limited 
estate taken by the widow under the deed 
of relinquishment was recognised and she 
obtained possession of her share includ- 
ing agricultural lands in final decree pro- 
ceedings. After the coming into force of 
Hindu Succession Act the widow deft. 2 
sold her share to deft. 1 in 1959. . The 
reversioners plaintiffs who were the sons 
of a predeceased son brought a suit 
against defts. 1 & 2 and other rever- 
sioners for declaration that the sale was 
not binding on the reversion. 

. Held that deft. 2, the widow, became 
the full owner of the property by virtue 
of Section 14 (1) of the Act, and as such 
was entitled to alienate the properties, 
No relief could therefore be granted to 


the plaintiffs. AIR 1970 SC 1963, Ap- 
plied, (Para 14) 
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B. Ramachandra Rao, for Appellants: 
D, Venugopalachari for S. Shivaswamy, 
for Respondents, 


ORDER:—~ The appellants are plain- 
tiffs and the respondents are defendants. 
The suit was filed for a declaration that 
the sale deed dated 29-6-1959 executed 
by the second defendant in favour of the 
first defendant in respect of the plaint ‘B’ 
schedule properties is not binding on 
them beyond the lifetime of the second 
defendant. The B Schedule properties 
originally belonged to the joint family of 
Papaiah Setty, who died in the year 1937. 
The geneology is as follows:— 


GENEOLOGY 
J. Papaiah Betty, 





Ist ae 





| 
J. Veeranna Setty 


(died on a 1.58) (died in rik 


1. J. Satyanarayana 1 
2. J. Panduranga 2, 
3. J. Suryanarayana 3. 
4, J. Sulochana 4 
5. Lalithamukari 

6. J. Sasirekha. 


Papaiah Setty had two sons through 
his first wife, Veeranna Setty who died 
on 15-11-1958 and Seetharama Setty who 
died in 1942, The plaintiffs are the chil- 
dren of Veeranna Setty. Seetharama 
Setty’s widow is defendant 4, and defend- 
ants 5 and 6 are his sons, The second 
defendant is the second wife of Papaiah 
Setty. The third defendant is the son of 
Papaiah Setty through his second wife, 
the second defendant. After the death 
of Papaiah Setty. Seetharama Setty went 
out of the joint family executing a re- 
gistered relinquishment deed dated 28-9- 
1940 in favour of the late Veeranna Setty 
and defendants 2 and 3. Under the said 
deed, Seetharama Setty relinquished his 
rights in the remaining joint family pro- 
perties excepting his right to a share in 
the properties to be allotted to the second 
defendant after her life time, Late 
Veeranna Setty and defendants 2 and 3 
continued as joint family members till 
1944, Defendants 2 and 3 filed a suit for 
partition ©. S. 12/45, on the file of the 
District Court, Bellary. It was transfer- 


. Leelavathi, 


| | 
J. Seetharama Setty J. Krishna J. Saraswa- 
(D-3) Mohan. 





J. Seethamma (2nd wife-D. 2) 





| 
Vasantha. 
laxmi, 


J. Swarna 
thamma., 


J. Sakuntalamma (wife D.4). 
J. Nalanikantha (D-5). 

J. Anandkukar (D-6). 
J. 


red to the sub-cour— and numbered as 
O. S. 3/1947. The suit was decreed and 
the parties preferred appeals in A. S. 
Nos. 739/57 & 758 of 1957 on the file of the 
High Court of Judicature Madras. The 
said appeals were disposed of on 21-11- 
1949. The High Court declared that the 
second defendant got only a limited estate 
under the deed dated 25-8-1940. In the 
final decree proceedings, the second de- 
fendant was allotted suit B Schedule pro- 
perties towards her share among other 
properties, According to the plaintiffs 
the properties allotted to the second de- 
fendant should revert to the three sons 
of late Papaiah Setty or their heirs. The 
plaintiffs father died on 15-11-1958 leav-~ 
ing behind him the plaintiffs as his heirs. 
Seetharam Setty died in 1942 leaving 
behind him defendants 4, 5 and 6 as his 
heirs. The plaintiffs claim that they are 
entitled to 1/3 share and the defendants 4, 
5 and 6 together to 1/3 share in the pro- 
perties allotted to the second defendan® 
after her life time. The second defend- 
ant has executed a registered sale deed 
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of the B Schedule properties on 29-6- 
1959 in favour of the first defendant ior 
an alleged consideration of Rs, 5,00)/- 
even though she has no right to alienate 
the properties since she has only a limit- 
ed right in them. According to the plain- 
tiffs, the sale is not for legal necess:.ty 
and is not binding on ‘the reversionery. 
rights of the plaintiffs. 


2. The first defendant pleaded thaf 
fhe second defendant has a right to zli- 
€nate the properties, He denied that che 
had only a limited Interest in the pzo- 
erties. He also pleaded that the seccnd 
defendant has a right to alienate the pro~ 
perties for legal necessity. He further 
pleaded that the rights of the second de- 
fendant have been enlarged by virtue of 
Section 14 of the Hindu Succession Act, 
1946, as she was in possession of the pro~ 
perties at the commencement of the said 
Act. He also pleaded that the seccnd 
defendant had incurred debts in conn=c~ 
tion with the marriage of her seccand 
daughter, that she was due in a sum of 
Rs, 5,000/- to one R. S. Rathnamma under 
a pronote dated 2-5-1951, that he made 
bona fide enquiries about the existence of 
the debt and the legal necessity for the 
said debt and that the second defendant 
discharged the debt out of the sale @n- 
sideration paid by him. So, he is a bona 
fide purchaser for value without any 
notice of the alleged limited rights of the 
second defendant or any  reversionary 
rights thereof. He further pleaded that 
after the sale he had made improvements 
by spending Rs. 600/-. 


3. The second defendant pleaded 
that in the partition suit and the fnal 
decree proceedings she took possessior. of 
the B Schedule properties and continued 
ito be in possession till she parted vith 
them under the sale deed dated 29-6-1959 
in favour of the first defendant. she 
contended that she had become the ab- 
solute owner and the reversionary rights 
got extinguished on and after 17-6-1256, 
and that even if she is held to be en- 
titled to only a limited estate. the sale 
deed executed in favour of the first de- 
fendant is supported by legal necessity 
and binding on the reversioners. The 
High Court of Madras, on a true and pro- 
per construction of the relinquishment 
deed held that it. conferred on her the 
rights which she was entitled to under 
the Hindu Womens’ Rights to Proparty 
Act, 1937. The High Court also held shat 
she was free to alienate the properties 
for the marriage expenses of her unnar- 
ried daughters. She contended that she 
entered into possession of the properties 
in December 1953 and continued to b= in 
possession till 17-6-1956 when the Hindu 
Succession Act, 1956 came into force, and 
that under Section 14 (1) of the said 
Act, she became the full owner of the 
properties. She further stated that she 
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incurred the debt of R. S. Rathnamma 
for the marriage of her daughter and she 
gave a dowry of Rs. 10,000/- to her son~ 
in-law and performed the marriage af 
Bellary on 16-5-1951. 


4. The third defendant adopted the 
written statement filed by the second de- 
fendant. The claim against-5th defend- 
ant was not pressed. Defendants 4 and 6 
remained ex parte. 


5. The trial court held that the 
plaintiffs are reversioners in view of Sec- 
tion 15 (1) of the Hindu Succession Act 
of 1956. that the rights of the second de- 
fendant as a limited owner were not en- 
larged under the Hindu Succession Act, 
1956, that the alienation by second de- 
fendant in favour of the first defendant 
was not for legal necessity, that the 
plaintiffs are entitled to the declaration 
prayed for. that the first defendant is 
not a bona fide purchaser for value and 
that he has not proved the expenditure 
of Rs. 600/~ on improvements. Accord- 
ingly, it decreed the plaintiffs’ suit. De- 
fendants 1 and 2 went up in appeal. The 
lower appellate court held that in the 
presence of the third defendant who is 
the nearest reversioner of his stepmother 
the second defendant, the plaintiffs who 
are one degree below him are not en- 
titled to file the suit. It also held that 
there was legal necessity for the aliena- 
tion by the second defendant in favour 
of the first defendant. It agreed with 
the finding of the trial court that the 
limited estate of second defendant was 
not enlarged into a full estate under the 

du Succession Act, 1956. It allowed 
the appeal and dismissed the suit. 


. 6. The points for consideration in 
this second Appeal are:— 


f (1) Whether the plaintiffs are rever- 
sioners with respect to the second de- 
fendant and could file the suit? 


(2) Whether the limited estate which 
the second defendant had in the suit pro- 
perties got enlarged into a full estate 
under Section 14 of the Hindu Succes- 
sion Act. 1956? 


(3) Whether the sale of the suit pro- 
perties by the second defendant in favour 
of the first defendant is for legal neces- 
sity and therefore binding on the plain- 
tiffs? 

7. Under Section 8 of the Hindu 
Succession Act, the plaintiffs are under 
clause (1) of the Schedule I to that sec- 
tion the heirs of Papaiah being the chil- 
dren of a predeceased son. Defendants 
5 and 6 are also children of a predeceas- 
ed son, defendant 4 is the widow of a 
predeceased son. defendant 3 is also a 
son of predeceased son (sic), Under Cl. 9 
of the Schedule (sic), plaintiffs and de- 
fendants 4, 5 and 6 can take simultane- 
ously along with defendant 3. Hence. if 
this provision applies, plaintiffs are en- 
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titled to file the suit. According to the 
plaintiffs, the suit having been filed in 
1962, it is the Hindu Succession Act which 
applies for determining the status of 
plaintifis as reversioners, According to 
the defendants, it is the law as it stood 
on the date of the death of the last male 
owner which should be considered for 
the determination of this question. Ac- 
cording to them, when Papaiah Setty died 
in 1937. the only persons entitled to suc- 
ceed to his estate were his sons and that 
the plaintiffs are the remote reversioners 
as defendant 3. one of the sons, was alive 
on the date of suit. According to them, 
plaintiffs are not entitled to file the pre- 
sent suit, The question to be determined 
therefore. is whether Section 8 of the 
aa Succession Act, 1956, is applic- 
able. 


8. The appellants relied on the 
decision in AIR 1937 Mad 699 (FB); AIR 
1946 PC 173 and (1970) 2 Mad LJ 116 = 
(AIR 1970 SC 789) in support of 
their contention that it is the Hindu Suc- 
cession Act under which the question 
whether the plaintiffs are the next rever- 
sioners should be determined. The ques- 
tion for decision before: the Full Bench 
in AIR 1937 Mad 699, (Laxmi v, Anantha- 
rama) was whether the succession to a 
Hindu male dying before the passing of 
Act II of 1929 leaving a female heir and 
a limited owner under the law who is 
alive after the Act has come into force, 
is governed by the provisions of that 
Act. The last male holder died in 1922. 
He was succeeded by his mother against 
whom a suit was brought by the plaintiffs 
claiming to be presumptive reversioners. 
The suit was contested by the sister of 
the deceased and her son who alleged that 
under the Act, they had preferential right 
to the succession and that the plaintiffs 
were not the nearest or presumptive re- 
versioners, Act II of 1929 came into 
force in 1929. The question for decision 
was whether the succession to the deceas- 
ed who died before the Act leaving his 
mother as his immediate heir. is govern- 
ed by that Act or by the law in force 
previously. It was held that 

“Under the Hindu law, itis the death 
of the female heir that opens the inheri- 
tance to the reversioners, who till then 
possess an inchoate right, generally term- 
ed a spes successionis in other words, the 
male holder is regarded by the Hindu 
law as having lived upto and died at the 
moment of the death of the female heir, 
and that when a female heir intervenes, 
therefore the fictional death of a Hindu 
male is something different from his 
actual death, the result being that the 
date of his death is for this postponement 
the death of the limited owner”, 

The observations of the Privy Coun= 
a in (1880) 7 Ind App 115 to the effect 
that 
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“the succession does not open to the 
heirs of the husband until the termina- 
tion of the widow's estate and upon the 
termination of that estate the property 
descends to those who have been the heirs 
of the husband, if he had lived upto 
and died at the moment of her death” was 
followed, 


It was accordingly held that the suc« 
cession opens to the last male holder on 
the death of the female heir is therefore 
governed by the provisions of the Act. 


In AIR 1946 PC 173, (Duni Chand v. 
Anar Kali) the question for decision was 
whether the Hindu Law of Inheritance 
(Amendment) Act, 1929 applies to the 
case of a Hindu male dying intestate on 
or after the date it came into operation 
or it also applies to the case of such a 
male dying intestate before that date if 
he was succeeded by a female heir who 
died after that date. The object of 
the Act was held to amend the old order 
of succession among Hindus by introduc- 
ing some’ persons as heirs who had no 
such place according to the ordinary. in- 
terpretation of Mitakshara Law. The last 
male owner in that case died in 1922 
leaving neither a widow nor a :descend- 
ant, His mother succeeded as heir tak 
ing a Hindu widow’s estate. He also left 
four sisters. The mother died in 1936 
after the coming into force of the Act. 
One of the sisters of the last male owner 
filed the suit relying on the provisions. of 
the Act. The -contesting defendants 
claimed that they had succeeded to- the 
properties as heirs of the deceased who 
died before the Act came into force and 
that the Act, having no retrospective 
effect, did not apply to the parties to the- 
suit. It was held that during the life 
time of the widow, the reversioners have 
no vested interest in the estate, but only 
a contingent right which may or may 
not accrue, that the succession would nof 
open out until the widow died, and that 
the person who would be the next re- 
versioner at that time would succeed to 
the estate and the alteration in the rule 
of the Hindu law brought about by the 
Act would then be in full force. It was 
further observed as follows:-— ` 


“There “is: no vesting as at- the date 
of the husband’s “death, and it follows 
that the questions of who is the nearest 
reversionary heir or what is the class of 
reversionary heirs, fall to be settled af 
the date of the expiry of the ownership 
for life or lives. The death of a Hindu 
female owner opens the inheritance to 
the reversioners, and the one most near- 
ly related at the time to the last full 
owner becomes entitled to possession. In 
her lifetime, however. the reversionary. 
right is a mere possibility. or spes succes- 
sionis, but this possibility is common to 
them all for, it cannot be predicated who 
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would be the nearest reversioner at she 
time of her death. The Indian Law, hcw- 
ever, permits the institution of -suits in 
the lifetime of the female owner to re- 
move 2 common apprehended injury to 
the interests of all the reversioners, pre- 
sumptive and contingent alike. The re- 
versioner’s rights during the lifetime of 
the female heir are merely of a protec- 
tive character and nothing more, and 
whenever action is taken by the presump- 
five reversioner it is in a representafive 
capacity and on behalf of all the rever- 
Sioners and not on the footing that the 
person taking the action is in fact the 
next reversioner at the date of the sui?” 
It was contended. relying upon the wards 
“dying intestate’ in the Act that they 
denoted the future tense, But it was 
held that 

“the words are description of the 
status of the deceased and have no re- 
ference and are not intended to have any 
reference to the time of the death of a 
Hindu. male. The expression merely 
means ‘in the case of intestacy of a Hindu 
male’. To place’ this interpretation on 
the Act is not to give a retrospec-ive 
effect to its provisions the material peint 
of, time being the date when the succes- 
sion opens, namely. the death of the 
widow”. 


The decision of the Privy Council 
was followed by the Supreme Court in 
(1970) 2 Mad LJ 116 = (AIR 1970 SC 
789), (Fateh Bibi v. Charan Dass) and it 
was held that the question as to who is 
the nearest heir will fall to be settlec at 
the date of expiry of the ownership for 
life or lives, and that the death of a 
Hindu female life estate holder opens the 
inheritance to the reversioners and the 
one most nearly related at the time to 
the last full owner becomes entitlec to 
the estate. It was accordingly held hat 
Act II of 1929 applies also to the case of 
a Hindu male dying intestate before the 
Act came into operation and has been suc- 
ceeded by a female heir who died after 
that date. The interpretation put by the 
Privy Council on the words “Hindu male 
dying intestate” occurring in the piesa 
ble to the Act was approved. 


9, In AIR 1965 Andh Pra 466, 
(Ramulu v. V. Narayana) the quescion 
for decision was whether Section € of 
the Hindu Succession Act,.1956 governs 
the case where the last Hindu male ho.der 
died before the commencement of the 
said Act and te was succeeded by a 
female having a limited interest, who 
without becoming an absolute owner died 
after the Act came into force. The ceci- 
sions in AIR 1937 Mad 699 (FB) & ATR 
4946 PC 173 were relied on and it was 
held that Section 8 of the Hindu Succes- 
sion Act would govern the succession and 
not the old Hindu Law of Succession, The 
difference in the language used in Sec- 
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tion 8 which refers to “the property of a 
male Hindu dying intestate” with the 
language used in Sections 6 and 7 name- 
ly, “where a male Hindu dies after the 
commencement of the Act” was referred 
to, and it was held that the Legislature 
was aware of the fact that succession may 
open out in certain cases after the Act 
came into force and that it did not in- 
tend to apply the old law in all cases in 
which the death of the male Hindu O~ 
curred before the Act. I am in respect- 
ful agreement with the reasoning given 
in this decision, The words used in Sec- 
tion 8, namely, “dying intestate” only 
means “in the case of intestacy of a Hindu 
male” as was held by the Privy Council. 
To place this interpretation on. the Act 
is not. to give retrospective effect to its 
provisions, the material point of time 
being the date when the succession opens, 
namely, the death of the widow as ob- 
served by the Privy Council. Hence, as 
held by the Supreme Court, the question 
as to who is the nearest heir will fall to 
be settled on the date when the succes- 
sion opens, i.e, on the death of a Hindu 
female life estate holder, which opens the 
inheritance to ‘the reversioners. The 
lower appellate court relied on the deci- 
sions in 1959-37 Mys LJ 332; (1965) 1 Mys 
LJ 351 = (AIR 1965 Mys 290) and 38 
Mys LJ 476 = (AIR 1960 Mys 260) in 
coming to the conclusion that the Hindu 
Succession Act did not govern the suces- 
oo the estate of the deceased Papaiah 
e , 


= {n 1959-37 Mys LJ 332, (Sadashiv 
Rama Patole v. Balakrishna) one R died 
in 1922-23 leaving behind a widow and 
two daughters. In 1927 the widow ex- 
ecuted in favour of one H, a divided 
cousin of R, a release deed, H died in 
1944. The widow adopted the plaintiff _ 
in 1947, The plaintiff filed a suit in 1949 
for recovery of possession from. the sons 
of H. It was held that Section 8 of the 
Hindu Succession Act did not apply to 
the property of R who died before the 
Act came into force and that therefore, 
the widow is not entitled to a share in 
the properties. It was held that S. 8 is 
only prospective and not retrospective in 
operation, 


In (1965) 1 Mys LJ 351 = (AIR 1965 
Mys 290) it was held that where a co- 
parcener died before the coming into 
force of the Hindu Women’s Rights Act 
of 1937, his widow is not entitled to the 
benefit of the Act. 


In 38 Mys LJ 476 = (AIR 1960 Mys 
260) the last male owner died prior ‘to 
1948. his widow remarried in the year 
1948. The plaintiff claiming to be the 
reversioner of the deceased, filed a suit 
in 1959 for possession of the properties 
alienated by the widow. It was contend- 
ed that the sister of the deceased was the 

i | 
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nearest heir under Section 8 of the Hindu 
Succession Act. It was held that the 
succession opened in 1948 when the widow 
remarried by virtue of the law then in 
force and the estate vested in the plain- 
tiff and the estate which had already 
vested, cannot be divested by virtue of 
the Hindu Succession Act, since the Act 
was not retrospective in operation, 


10. The respondents relied on the 
decision in AIR 1966 Mys 130 (Veeru- 
panna v. Eramma). One Erannagowda 
was the last male owner. He had three 
wives — Eramma, Siddamma and Sharn- 
amma. By the said Sharnamma he had 
a son called Basanna, who died in 1936- 
37, at a time when he was the sole male 
owner of the properties, After his death, 
his step-mothers Eramma and Siddamma 
got into possession of the properties, The 
appellants were the brothers of Sharn- 
amma. They filed a suit claiming that 
they are the nearest heirs of Basanna. 
Eramma, claimed to have adopted the 
third respondent and Siddamma claimed 
to have adopted the fourth respondent to 
her deceased husband. The contentions 
of both Eramma and Siddamma with re- 
gard to adoption were negatived and the 
appellants’ suit was decreed. By the time 
the decree was executed, the Hindu Suc- 
cession Act had come into force. The 
case set up by Eramma was that because 
the Act has an overriding effect over the 
rules of Hindu law. Section 8 had to be 
given retrospective effect and that she 
must be held to have acquired the right 
of heirship to the deceased Basannagowda 
postponing similar right of inheritance 
conferred on the maternal uncles, the ap- 
pellants. It was held that Section 8 has 
no retrospective operation. This decision 
was approved by- the Supreme Court in 
AIR 1966 SC 1879, (Eramma v. Veeru- 
panna). The Supreme Court observed as 
follows: 

“It is clear from the express language 
of the section that it applies only to co- 
parcenary property of the male Hindu 
holder who dies after the commencement 
of the Act. It is manifest that the lan- 
guage of Section 8 must be construed in 
the context of Section 6 of the Act. We 
accordingly hold that the provisions of 
Section 8 of the Hindu Succession Act 
are not retrospective in operation and 
where a male Hindu died before the Act 
came into force ie. where succession 


opened before the Act, Section 8 of the . 


Act will have no application”. (The 


underlining is mine), 


Tt is clear, therefore, that in none of the 
cases decided by this court, the succes- 
Sion opened after the coming into force 
of the Hindu Succession Act, These are 
all cases where the succession opened 
prior to the coming into force of the 
Hindu Succession Act, In none of these 
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cases, the estate of a limited owner in- 
tervened between the death of the las 
male owner and the date of coming into 
force of the Act. 


11. In the present case. what has 
to be considered is whether the succes- 
Sion opens after the coming into force of 
the Hindu Succession Act. Applying the 
principle adopted by the Privy Council, 
holding that the provisions of the Hindu 
Succession Act applies to the cases of 
succession which opens after the coming 
into force of the Hindu Succession Act, 
will not amount to holding that the Act 
has a retrospective operation. It is a 
case of applying the law as it stands on 
the date when the succession opens. It 
is urged on behalf of the respondents that 
the decisions of the Privy Council and 
the Supreme Court under Act I of 1929 
do not apply to this case since the scope 
of the Hindu Succession Act is different 
from the scope of the Act II of 1929. 
But those decisions are based on the prin- 
ciple that the succession to a Hindu male 
who is succeeded by a female limited 
owner opens only on the death of the 
limited owner. Hence, 'the decision in 
AIR 1946 PC 173 relied on by the ap- 
pellants apply to the facts of this case 
and not the decisions of this court or of 
the Supreme Court in AIR 1966 SC 1879. 
The decision of the Supreme Court in 
AIR 1966 SC 1879 makes it clear that the 
Hindu Succession Act, 1956 applies in 
cases where the succession opens after 
the coming into force of the Act. It has 
therefore to be held that the plaintiffs 
along with the defendants 3, 4. 5 and 6 
are the next reversioners and that the 
plaintiffs are entitled to file the presenti 
suit. 

12. The next question to be con- 
sidered is whether the limited estate 
which was conferred on the second de- 
fendant became enlarged into a full 
estate under Section 14 of the Hindu Suc- 
cession Act, Under S. 3 (3) of the Hindu 
Women’s Rights to Property Act, Act 
18 of 1937, which came into force from 
14-4-1937, since the deceased Panaiah 
Setty died after that date. the second de- 
fendant became entitled to the limited in= 
terest with the right of claiming parti- 
tion. She was given a 1/4th share in the 
entire joint family properties, including 
the houses which are the subject-matter 
of this suit, aS well as agricultural lands 
under Exhibit P-1 dated 28-8-1940. Ina 
partition suit filled by her, a preliminary 
decree was passed by the trial court on 
11-7-1947 which was confirmed in the 
High Court on 21-11-1949. During the 
final decree proceedings, by consent of 
parties. she was put in possession of the 
immoveable properties which fell to her 
share on 23-12-1953. The High Court 
held that only a limited estate was con- 
ferred on her, 
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In AIR 1970 SC 1963, (Badri Pershad 
v, Kanso Devi) the suit property was 
allotted to the widow of the deceased 
under an award which was made the 
rule of the court. In the award, it was 
stated that the widow will have a widcw’s 
estate in the properties awarded to ker. 
It was also provided that the immoveeble 
properties allotted and awarded to the 
various parties would be individually and 
exclusively owned by them and each perty 
would be entitled to take physical or con- 
structive possession of the properties 
allotted and awarded to his or her share. 
The award was made in 1950. One of 
the sons of the deceased filed the suit 
alleging that his step-mother was a limit- 
ed owner of the property which had keen 
given 'to her by the award and that she 
was trying to alienate the same, It was 
contended on behalf of the widow -hat 
She had interest in all the joint family 
properties together with the right of 
partition under the provisions of Hindu 
Women’s Rights to Property Act _937 
(Act XVIII of 1937). and that the Dro- 
perty was acquired by her at the parti- 
tion within the terms of the Explaneztion 
to sub-section (1) of S. 14 of the H-ndu 
Succession Act, She contended ‘tha: as 
she was in possession of the property at 
the time the Act came into force, she be- 
came the full owner by virtue of Sec- 
tion 14 (1) of the Act even though pre- 
viously she was a limited owner, It- was 
observed as follows:— 


“Tha word ‘acquired’ fn sub-sec (1) 
has also to be given the widest possible 
meaning. is would be so becaus= of 
the language of the explanation which 
makes sub-section (1) applicable to ac- 
quisition of property by inheritance or 
devise or at a partition or in lieu of main- 
tenance or by gift or by a female’s own 
skill or exertion or by purchase or pre- 
scription or in any manner whatsoever. 
Where at the commencement of the Act, 
a female Hindu has a share in joint pro- 
perties which are later on partitioned by 
metes and bounds and she gets possession 
of the properties allotted to her there can 
be no manner of doubt that she is not 
only possessed of that property at the 
time of the coming into force of the Act 
but has also acquired the same before its 
commencement. Sub-section (2) of 5. 14 
is more in the nature of a proviso cr an 
exception to sub-section (1). It can 2ome 
into operation only if acquisition in any 
of the methods indicated therein is made 
for the first time without there beine any 
pre-existing right in the female Eindu 
who is in possession of the property”. 

In the present case also, the partition deed 
Exhibit P-1 conferred a limited estace on 
the second defendant, The High Court 
also held in the partition suit she Kad a 
limited estate. It is contended on behalf 
of the appellants that in that Surreme 


1 


Satyanarayana v. Seethamma (Sadanandaswamy J.) [Prs. 12-13] Mys. 253 


Court case, the basis of the claim by the 
widow was under Act 18 of 1937, whereas 
in the present case the defendant based 
her claim on Exhibit P-1 and not under 
the Act, A perusal of the judgment of 
the High Court, Exhibit P-3, in the parti- 
tion suit shows that a contention was 
raised on -behalf of the present second 
defendant that she was entitled to an 
absolute interest under the terms of Ex- 
hibit P-1. The court observed that under 
the Hindu Women’s Rights to -Property 
Act, her interest would be only the limit- 
ed interest of a Hindu widow. Reference 
was also made to clauses 5 and 6 of Ex~ 
hibit P-1 wherein it was stated that the 
properties allotted to her share passed to 
her according to the “present Hindu Law 
in force” and that plaintiffs had reco- 
gnised her rights under “the Hindu Law 
now in force”. These clauses were held 
by the High Court to refer to the provi~ 
sions of the Hindu Women’s Rights to 
Property Act. On this ground the High 
Court held that the parties knew that 
they were conceding to second defendant 
only what she was entitled to under the 
Hindu Women’s Rights to Property Act. 
The reference obviously is to Act 18 of 
1937, Hence. this contention of the ap- 
pellants has no force, 


13. It was next contended on pe~ 
half of the appellants that on the date of 
Exhibit P-1, Act 18 of 1937 applied only 
to properties other than agricultural lands 
according to the decision in AIR 1941 FC 
72. The suit properties are houses. I¢ is 
contended on behalf of the appellants that 
the second defendant was allotted pro~- 
perties much in excess of what she would 
be entitled to under the Act 18 of 1937 
Since a 1/4th share in agricultural lands 
also were allotted to her share under 
Exhibit P-1. Reliance was placed on the 
decision in AIR 1959 Cal 338, (Jaria Devi 
v. Shyam Sundar) and it is contended that 
it is Section 14 (2) of the Hindu Succes- 
sion Act which applies and that therefore, 
the limited estate conferred on the second 
defendant under Exhibit P-1 did not en- 
large into a full estate under S, 14 (1) 
of the Hindu Succession Act. In that 
case, the widow had been allotted a half 
share whereas admittedly she had only a 
1/4th share in the joint properties. But 
in the present case, second defendant has 
been allotted 1/4th share only which she 
was entitled to. Hence, that decision has 
no application to the facts of this case. 
As far as properties other than agricul« 
tural lands are concerned. the second de- 
fendant was entitled to 1/4th share under 
Act 18 of 1937, since the Act applied to 
properties other than the agricultural 
lands. Exhibit P-1 therefore ‘recognised 
the pre-existing rights of defendant 2 
with respect to the suit properties. ' In 
this view of the matter, it is not neces- 
sary to consider whether the limited estate 
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în respect of a agricultural lands also en- 
larged into a full estate by virtue of 
Madras Act XXVI of 1947 which extended 
Act 18 of 1937 to agricultural lands also, 
and which had come into force before the 
date of the decree of the High Court in 
the partition suit. Hence, the decision of 
the Supreme Court in AIR 1970 SC 1963 
applies to the facts of this case. 


In AIR 1968 SC 365, (Sukh Ram v. 
Gouri Shankar) on the death of the last 
male holder in 1952, his widow acquired 
by virtue of Section 3 (2) of the Act 18 of 
1937 some interest in the property of the 
foint family which the husband had, 
which was the Hindu Women’s Estate. 
Though, being a male member of a 
Hindu family governed by the Benaras 
School of Hindu Law, the deceased was 
subject to restrictions in respect of the 
alienation of his interest in the joint 
family property. it was held that this 
widow who acquired interest in the pro- 
perty by virtue of the Hindu Succession 
Act. is not subjected to any such restric- 
tions, i 


In (1967) 2 Mys LJ 31. (Commr. of 
Income-tax v. Roopchand Seshmull) it 
was held that the estate obtained by a 
Hindu widow under Section 3 (2) of Act 
18 of 1937 is a limited estate and though 
the share of the widow is not separated 
from the remaining family property,. it 
is property possessed by her under Sec- 
tion 14 of the Hindu Succession Act 
which enlarged into a full estate after 
the coming into force of the Hindu Suc~ 
cession Act. Hence, it has to be held that 
the limited estate conferred on defend- 
ant 2 was enlarged into a full estate on 
the coming into force of the Hindu Suc- 
cession Act, 1956. 


14. Thus, though the plaintiffs are 
entitled to bring the suit as next rever- 
sioners, they are not entitled to any relief 
on account of the fact that defendant 2, 
being a full owner, was entitled to ali- 
enate the property in favour of the first 
defendant under Exhibit D-2 in 1959, In 
this view of the matter. it is not neces- 
sary to go into the question whether the 
finding of the lower appellate court that 
Exhibit D-2 was executed for legal 
necessity can be interfered with in se- 
cond appeal. 


15. The appeal fails and Is dis- 
missed with costs, 


Appeal dismissed. 


Venkateswara Rao v K. Nagamma (Datar J 3 


A. I. Ry 


AIR 1972 MYSORE 254 (V 59 C 87} 
l H. B. DATAR, J. 
Y. Venkateswara Rao. Petitioner Ve 
K. Nagamma and another, Respondents, 
Civil Revn, Petns, Nos, 818 and 819 
of 1971, D/- 30-6-1971. 


Civil P. C. (1908), S. 115, O. 11, R. 11 
— ‘Case decided’ — Refusal by Court to 
give leave to a party to deliver interroga- 
tories is not a ‘case decided’. (Para 5) 


Where the court refuses to granf 
leave to the defendant to serve inter- 
rogatories it cannot be ‘said that the 
court had adjudicated ‘some right or obli- 
gation of the parties in controversy. 
What is being sought under’ Order ll, 
Rule 11, Civil P. C. is the leave to deli- 
ver interrogatories. When the court 
exercises its judicial discretion ‘in grant- 
ing or refusing the leave, it cannot be 
stated to be an adjudication of some 
right or obligation of the parties in con- 
troversy. AIR 1920 Sind 1 and AIR 1961 
Tripura 23, Relied on; AIR 1934 Nag 
181, Dissented from; AIR 1964 SC 497 
and AIR 1970 SC 406, Referred, 

{Para 5) 


Cases Referred: Chronological Paras 
AIR 1970 SC 406 = (1970) 1 SCR 
435, Baldevdas v, Filmistan Dis- 
tributors 4 
AIR 1964 SC 497 =: 1964 SCD 435, l 
S..S. Khanna v, F. J. Dhillon 4 
AIR 1961 Tripura 23, Raj Mohan 
Saha v. Maharaja of Tripura 3 
AIR 1934 Nag 181 = 17 Nag LJ 63, 
Shamrao v. Motiram 3 
AIR 1920 Sind 1 = 14 Sind LR 28, 
Yusiffally Alibhoy & Co. v. Haji l 
Mohamed 2 


M. R. Achar. for Petitioner (in both 
Petns.); T. Venkanna. for Respondents 
(in both Petns.). 

ORDER :— These two revision peti- 
tions are directed against the orders 
passed by the learned Principal Munsiff, 
Bellary, dismissing applications filed by 
the defendant seeking leave of the court 
to serve the interrogatories, An appli- 
cation supported by an affidavit and the 
interrogatories which were sought to be 
delivered to the plaintiffs, appears to 
have been filed and the learned Judge 
while considering that application came 
to the conclusion that in the present case 
the interrogatories that were sought to 
be delivered to the plaintiff are matters 
relating to the evidence and therefore 
cannot be allowed to be delivered. It is 
the correctness of this order that is chal- 
lenged in these revision petitions. 


2. The learned counsel for the 
respondent has raised a preliminary ob- 
jection to the effect that these revision 
petitions are not maintainable on the 
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ground that the refusal by the cour: to 
give leave to a party to deliver the inter- 
rogatories is not a case decided. In cup- 
port of this preliminary objection, two 
decisions are relied upon,-one is a deci- 
sion of the Judicial Commissiorer’s 
Court, Sind, in the case of Yusifially 
Alibhoy and Co. v, Haji Mohamed, AIR 
ra Sind 1. In that case it was held 
that : 


“An order disallowing interrogato- 
ries is not a decree and is not open to 
appeal, nor is such an order oper to 
revision, as the party adversely afferted 
thereby has a remedy by way of apeal 
from the final decision of the Court.” 

3. In AIR 1961 Tripura 23, Raj 
Mohan Saha v. Maharaja of Tripuré, it 
was stated by the Judicial Commissiorer’s 
Court thus; 

“Where the lower court considers the 
interrogatories to be quite unnecessary 
for the purpose of the case and strikes 
out all of them, the court in revision 
under Section 115 will not go thrcugh 
all of them and see whether on the 
oe aa of the parties they were mate- 
rial. 

The view taken’ by that court was 
that this cannot be done in a revision 
petition filed under S. 115, Civil P. 


As against this, the learned oasa 
for the petitioner relied upon the Judg- 
ment of the - Judicial Commissiomer’s 
Court of Nagpur in AIR 1934 Nag 181 
(Shamrao v. Motiram). In that case it 
was stated that: 

"The order of the lower court under 
Order 11, Rule 11. asking to make suffi- 
cient answers amounts to a case decided 
and if there has been a material irrəgu- 
larity in allowing interrogatories which 
are not necessary either for dispcsing 
fairly of the suit or for saving coss it 
is necessary to intervene to prevent in- 
justice being done.” 

4, In my view, the ‘principle es to 
what is the’ case decided, has been laid 
down in two leading J udgments of the 
Supreme Court. (1) in S. S. Khanm v. 
F J. Dhillon, AIR 1964 SC 497 anë (2) 
in Baldevdas v. Filmistan Distributors, 
AIR 1970 SC 406. In ‘AIR 1970 SC 406, 
at para 10, this is what has been stated: 

"The expression ‘case’ is not limited 
fin its import to the entirety of the matter 
in dispute in an action. The expression 
‘ease’ is a word of comprehensive im- 
port; it includes a civil proceeding and 
is not restricted by anything contained 
in Section 115 of the Code to the entirety 
of the proceeding in a Civil Court. To 
interpret the expression ‘case’ as an en- 
tire proceeding only and not a part of 
the proceeding imposes an unwarranted 
restriction on the exercise of powers of 
superintendence and may result in cer- 
tain cases in denying relief to the ag- 
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grieved litigant where it fs most needed 
and may result in the perpetration ‘of 
gross injustice. But every order of the 
court in the course of a suit does not 
amount to a case decided, A case may 
be said to be decided, if the court adjudi- 
cates for the purposes of the suit some 
right or obligation of the parties in con- 
troversy; every order in the suit can- 
not be regarded as a ‘case dacided’ within 
the meaning of Section 115. By over- 
ruling an objection to a question put to 
a witness and allowing the question to be 
put, no case is decided.” 


5. The question therefore that has 
to be seen is as to whether a decision 
given by the Court refusing grant of 
leave to serve interrogatories it can be 
said that the court had adjudicated some 
right or obligation of the parties in con- 
troversy. What is being sought under 
Order 11, Rule 11, Civil P. C. is the leave 
to deliver interrogatories. When the 
court exercises its judicial discretion in 
granting or refusing the leave, it cannot 
be stated to be an adjudication. of some 
right or obligation of the parties in con- 
troversy. In that view, the preliminary 
objection has to be upheld and both the 
revision petitions therefore fail. Conse- 
quently. these revision petitions are dis- 
missed. In the circumstances of the case. 
there will be no order as to costs, 

Revision dismissed. 





'AIR 1972 MYSORE 255 (V 59 C 88) 


AHMED ALI KHAN AND D, ! 
NORONBA, JJ. 


Hindustan Aeronautics Ltd., Appel- 
lant v. P. Venu Perumal and ” another. 
Respondents. 


Misc, First Appeal No. 378 of 1969, 
D/- 7-1-1972, against order and award. of 
ist Addl. Dist. J. (Motor Accidents Claims 
Tribunal). Bangalore, D/- 30-11-1968. 


(A) Motor Vehicles Act (1939), Sec- 
tion 110-A — Delay ‘in filing application 
for compensation — Words “sufficient 
cause” in Section 110-A indicate that 
the court must be satisfied that delay. is 
an excusable delay. (Para 7) 

(B) Motor Vehicles Act (1939), Sec- 
tion 110-A —- Claims for compensation — 
Section 61 of the Employees’ State Insur- 
ance Act is no bar to a claim arising 
under Section 110-A. (X-Ref:— Em- 
ployees’ State Insurance Act (1948), oer 
tion 61), 


From the language of Section 61 of 
the Employees’ State Insurance Act It is 
quite clear that when' a person is en- 
titled to any of the benefits which are 
provided by Employees’ State Insurance 
Act, the same is barred by Section u 
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which are admissible under the provi- 
sions of any other enactment. It is true 
that the Motor Vehicles Act is a special 
law and that it is also an enactment, But 
the Act merely provides a procedure for 
recovering the amount of compensation 
and does not provide for a right to sue 
for it. The right to sue originates from 
substantive law namely the law of Torts. 
Evidently, the law of Torts is not an en- 
actment. Consequently, the provisions of 
Section 61 of the Employees’ State Jn- 
surance Act cannot be attracted to such 
a case. AIR 1969 Delhi 183, Referred to 
and AIR 1972 Mys 73, Relied on. 
(Paras 10, 11, 12) 

© (©) Motor Vehicles Act (1939), Sec- 
tion 110-D — Power of Appellate Court 
to interfere with award of Claims Tribu- 
nal — Appellate Court would interfere 
only when the amount has been arrived 
at by application of some wrong princi- 


ple or the amount is unreasonably low - 


or high. (Para 18) 
Cases Referred: Chronological Paras 
ATR 1972 Mys 73 = (1971) 2 Mys 
LJ 373, Aryamma v. Narasimhiah 42 
AIR 1969 Delhi 183, Smt. Ishwar 
Devi Malik v. Union of India Hae) 
AIR 1967 Mad 123 = (1966) 2 Mad 
LJ 378, Mohd. Habbeebullah v. 
K. Seethamma LL 
1966 Acc CJ 207 = 1966 Cur LJ 410 
(Punj), B. B, Rajinder Kaur v. 
Puran Chand 20 
AIR 1960 Raj 224 = 1960 Raj LW, 
284, Kotah Transport Service v, 
Jhalawar Transport Service 20 
AIR 1937 Bom 155 = 39 Bom LR 44, 
Leeladhar Chaturbhuj v. Harilal 20 
R. V. Ravindra, for S. G. Sundara 
Swamy, for Appellant R. Surya- 
narayanaswamy, for Respondent No. 1. 


AHMED ALI KHAN, J.:— In an ap- 
plication filed by the petitioner who is 
respondent-1 in this appeal for compen- 
sation under Section 110-A of the Motor 
Vehicles Act (hereinafter referred to as 
the Act), the Tribunal awarded compen- 
sation of a sum of Rs. 8,700/-. The peti- 
tioner had claimed a sum of Rs. 35,240/- 
as compensation in the petition. Against 
the order of the Tribunal, Respondent 1, 
the General Manager, Hindustan Aero- 
nautics Ltd.. Bangalore has come in 
appeal before us, l 


2. It was alleged fn the petition 
that on 15-12-1965 after the shift was 
over in H. A. L. he boarded the bus 
MYD 3378 belonging to H. A. L. at about 
4-30 p.m. When the bus approached the 
military hospital at Damlur road, its 
right wheel went over the pit about 1.32 
ft. in diameter which was on the right 
and suddenly took a turn right and dash- 
ed against a tree at a distance of 20 to 25 
ft. which gave away and thereafter it 
dashed against another tree. The peti- 
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tioner who was sitting near the wind- 
screen on the seat by the side of the 
driver to his left side, as a result of 
the impact, sustained injuries which were 
of the nature of compound fracture. On 
the evidence adduced in the case. the 
Tribunal found that it is proved that the 
accident was due to rash and negligent 
driving. On the basis of its finding, the 
Tribunal awarded damages to the peti- 
tioner as mentioned above. 


3. Mr. Ravindra, learned counsel 
for the appellant, advanced four conten- 
tions before us. His first contention was 
that the Tribunal was wrong in holding 
that sufficient cause has been shown for 
the delay in filing the claim petition for 
compensation. His grievance was that 
the Tribunal has wrongly placed reliance 
on the evidence of the petitioner P. W. 1 
and P. W., 2 his brother who are interest~ 
ed witnesses, He submitted that it is in 
the evidence of the doctor P. W. 4 that 
the petitioner was alright when he was 
discharged viz., on 4-1-1966. He also 
contended in this contention that there 
is no documentary evidence to show that 
the petitioner required rest after 15-2- 
1966. Even if Ex. P-2 to Ex. P-2K the 
oe are taken into consideration, 
those documents go to show that the 
petitioner was not well from 5-1-1966 to 
21-3-1966 and, even if this period is to 
be excluded. there would be a delay of 
15 days in filing the petition which is a 
clear indication of the inaction on the 
part of the petitioner, 


4, His second contention was that 
the claim petition filed by the petitioner 
under Section 110-A of the M. V. Act 
is barred by the provisions of Section 6L 
of the Employees’ State Insurance Act, 
1948 (which will hereinafter be referred 
to as the E. S. I. Act). Therefore. the 
claim petition is unmaintainable and, 
consequently, the Tribunal was wrong in 
awarding damages to the petitioner. 


5. His third contention was thaf 
the Tribunal erred in applying the prin- 
ciple of Res Ipsa Loquitur to the facts 
of this case. He submitted that the Tri- 
bunal was therefore, not right in shift- 
ing the burden of proof on the respon- 
dent-appellant and it was the duty of 
the petitioner to prove that the vehicle 
was driven rashly and negligently. He 
also argued that it is not established by 
the evidence produced in the case that 
the bus was driven rashly or negligent- 
ly, and therefore, the conclusion of the 
Tribunal. on the evidence adduced in the 
case is erroneous, 


6. His fourth and the last con- 
tention was that the Tribunal erred in 
awarding compensation of Rs. 8,700/- 
without any reasonable basis and in 
particular Rs. 800/~ for loss of amenities, 
injuries and for pain and suffering under- 
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gone by the petitioner. when the eti- 
tioner had not proved that he had lost 
any amenities viz., sustain permanent 
- disability or that his earning capacicy is 
affected adversely. 


Te Now we will consider the con= 
_fention that had been advanced serietim. 


8. In Section 110-A (3) of the 
Mi V. Act a period of 60 days is provid- 
ed for filing the petition. It reads: 


*(3) No application for compensation 
under this section shall be enterteined 
unless it is made within sixty days of 
the occurrence of the accident: 


Provided that the Claims Trikunal 
may entertain the application after the 
expiry of the said period of sixty days 
if it is satisfied that the applicant was 
prevented ‘by sufficient cause from mak- 
ing the application in time”, 

It was argued before us that the Tribu- 
nal has come to an erroneous conclusion 
that the petitioner has succeeded in prov- 
ing sufficient cause for the delay in filing 
the petition. The words ‘sufficient cause’ 
are used in sub-section (3) of Sec. 110-A 
of the M. V. Act. To our mind, the words 
‘sufficient cause’, in this context must be 
regarded merely as indicating that the 
court must be satisfied that the delay is 
an excusable delay. It is clear from the 
document marked Ex, R-2 that the’ peti- 
tioner was unable to attend to his duties 
and payment was made to him rom 
16-12-1965 to 25-7-1966. This document 
was produced by R. W. 1 the Marager 
and it is proved by him. The claim peti- 
tion was filed before the Tribunal on 
14-4-1965. The above proved circumst- 
ance by itself is sufficient to hold though 
it is not considered by the Tribunal, that 
there was sufficient cause for the celay 
in filing the petition, Moreover, the Tri- 
bunal applied its mind to the question 
whether having regard to the circumst- 
ances under which the petition before it 
was filed after the period of limitation 
and came to the conclusion that the peti- 
tioner should be granted extension of 
time. It cannot be said that the Tribu- 
nal has not used its discretion judicially 
or reasonably. Much stress was made 
during the course of argument on the 
fact that there was inaction on the part 
of the petitioner in filing the petition. 
The complete answer to that contention, 
is the document Ex. R-2. If that dGocu- 
ment is held to be proved. as we rave 
held it to be. no inaction or negligence 


can be attributed to the petitioner ir fil- 


ing the petition before the Tribunal. 
Therefore, viewed in any manner. the 
question of inaction on the part of the 
petitioner does not arise in this case. 


9. The second contention is tc the 
effect that Section 61 of the E, S. I. Act, 


is a bar to a claim arising under S. 110-A _ 
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of the M, V. Act. It was argued by Mr. 
Ravindra, that the claim arising under 
the Motor Vehicles Act i.e., S. 110-A is a 
claim arising out of an enactment and 
therefore, it is hit by the provisions of 
Section 61 of the E. S. I. Act. Section 61 
of the E, S. I. Act reads: 

“Bar of Benefits under other enact- 


ments.-~- When a person is entitled to any 


of the benefits provided by this Act,. he 
shall not be entitled to receive any simi- 
lar benefit admissible under the provi- 
sions of any other enactment.”. 

(Note: Underlining is ours.) 


10. From the language of this 
section it is quite clear that when a per- 
son is entitled to any of the _ benefit 
which are provided by E, S. I. Act the 
same is barred by Section 61 which ‘are 
admissible under the provisions of any 
other enactment. It was argued by the 
learned counsel for the appellant that 
the ea of Sections 110 to 110-F of 
the M Act are by themselves a self- 
ee and complete code and evi- 
dently, it being a piece of ‘enactment the 
claim petition is barred by Section 61 of 
the E. S. I Act. In this connection, re- 
liance was placed on AIR 1969 Delhi 183; 
Smt. Ishwar Devi Malik v. Union of 
India. wherein it was observed: 


“The Fatal Accidents Act is a general 
law providing for compensation to the 
representatives of a deceased person or 
to his estate for the loss occasioned by 
his death as a result of an accident. On 
the other hand, the Motor Vehicles Act 
is a special law, which. by Sections 110 
to 110-F provides for adjudication upon 
claims for compensation in respect of ac- 
cidents involving the death of or injurv 
to, persons arising out of the use of motor 
vehicles,” 


11. That was a case under Fatal 
Accidents Act. But dependence was 
particularly made on the observations 
made in that case at page 190 of the re- 
port which reads: , i 


“In this prospective, the Legislature 
has deliberately enacted the Motor Vehi- 
cles Act. and provided by virtue of Sec- 
tions 110 to 110-F of that Act, not merely 
a self-contained code for the adjudica- 
tion of claims to compensation on behalf 
of the victims of a motor accident but 
also a complete machinery for the ad- 
judication of such claims.” (Cited from 
the Madras decision AIR 1967 Mad 123, 
Mohd, Habbeebulla v. Seethamma).” . 


12. It is true that the Motor Vehi- 
cles Act is a special law. It is also true 
that it is an enactment. But the crucial 
point for determination is whether the 
provisions of Sections 110 to 110-F of the 
Motor Vehicles Act are the provisions re- 
lating to procedural law or of substantive 
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law. Reading the Sections 110 to 110-F 
of the M, V. Act, it is evident that they 
provide for adjudication upon claims of 
compensation in respect of accidents in- 
volving the death or injury to persons 
arising out of the motor vehicles. Sec- 
tion 110-A creates a right to make an 
application for compensation arising gut 
of an accident. Section 96 creates a liabi- 
lity to pay such compensation on the part 
of the insurer. Section 110-F bars the 
jurisdiction of the Civil Courts to make 
adjudication which could be made by the 
Claims Tribunal for the area for which 
such Tribunal has been constituted. It is 
thus clear that a claim for compensation 
could be made only under the provisions 
of Chapter VIII of the Motor Vehicles 
Act by the Claims Tribunal, but, the 
right to sue is quite different matter 
which originates from substantive law 
namely, the law of Torts. Evidently. the 
law of Torts is not an enactment. Con- 
sequently, the provisions of Section 61 of 
the E. 5. I. Act cannot be attracted to 
such a case. Unless and until a claimant 
establishes an actionable negligence. he 
cannot succeed in his claim. All that the 
Motor Vehicles Act has provided is to 
enforce that right which accrues to the 
claimant on the basis of actionable negli~ 
gence on the part of the respondent. It is 
thus clear that the liability of the owner 
of a vehicle for damage for the injury 
caused by the negligence of his driver 
arises not on the Motor Vehicles Act but 
under the common law. In a decision 
of this Court in Ariyamma v. Narasim- 
hiah, (1971) 2 Mys LJ 373 = (AIR 1972 
Mys 73) it is observed: 


“The effect of Sections 110-A to 
110-F of the Motor Vehicles Act is to 
provide a new forum and period of limi- 
tation, which are matters of procedure, 
but the substantive law as to what gives 
rise to liability for damages and who are 
liable for damages remains unaltered by 
those provisions of the Act.” 

Therefore, on the above reasons, we do 
not find any substance in the second con- 
tention. 

13. With regard to the third con- 
tention it was argued by the learned coun- 
sel for the appellant that the negligence 
on the part of the driver is not establish- 
ed by the evidence adduced in the case, 
Before adverting to the contention ad- 
vanced, we must refer to the contention 
of the learned counsel for the ‘appellant 
which was advanced by him at one stage 
of the argument. He submitted that in 
the application for claim under S, 110-A 
of the Motor Vehicles Act, applicant has 
not alleged negligence in it. He submit- 
ted that even after the amendment, the 
allegation made by the petitioner was 
that “the accident occurred due to the 
rash and negligent act of the driver”. It 
contained no particulars or details of the 
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same, By his argument what we under- 
stand is that he asked this court that the 
applicant should be non-suited. But there 
is one diffculty in his way and that is, 
it is more than abundantly clear that 
every one who contested the claim had 
no doubt that the action was one found- 
ed on negligence. In the affidavit dated 
2-3-1968 filed by the counsel for the ap- 
plicant, it is stated that “the accident 
was the result of rash and negligent driv< 
ing of the driver’. Although the res- 
pondents did not file any additional writ- 
ten statement thereafter, they denied 
their liability to pay any compensation, 
Evidence was let in on behalf of the ap~ 
plicant and respondent-1 in that regard. 
In these circumstances, the contention 
advanced on behalf of the appellant can~ 
not have any materiality in the case. The 
contention that the Tribunal was not 
right in applying the principles of res 
ipsa loquitur we think is not of much 
importance at this stage. i 


14. The question before this cour? 
for determination would be whether the 
negligence as alleged by the applicant is 
established by the evidence adduced in 
the case. In proof of the same, the ap- 
plicant has examined himself as P. W, E. 
The driver R. W, 3 was examined on be- 
half of respondent 1 in rebuttal. It was 
however argued on behalf of the appel- 
lant that P. W. 1 is the petitioner him- 
self who is a solitary witness to prove the 
required negligence and he. being an 
interested witness, no reliance should 
be placed upon his evidence. But, 
limitation does not apply to R. W. 3 who 
has also given evidence in this respect 
and he is the witness examined on be- 
half of the respondents. The learned 
counsel for the appellant conceded that 
the question of onus of proof at 
Stage of appeal is not of much import- 
ance, But he placed the proposition be- 


fore us that in a proceeding like the one 


before us in which compensation is 
claimed on the ground of negligence, the 
burden of establishing actionable negli- 
gence on the part of the driver who drove 
the bus is entirely upon the claimant is 
unexceptionable. It is for the claimant 
to prove such negligence and the ques- 
tion is whether it has been proved. Be- 
fore we consider the evidence it musf 
be mentioned here that it is a firmh 
established rule that a person driving a 
motor vehicle must drive it with reason- 
able care. So what is to be established 


‘is that the driver R. W. 3 drove the bug 


without exercising that reasonable care 
that was expected of him. P. W. 1 the 
applicant has given evidence that his 
shift in H. A, L, was over at 4.30 p.m, 
Then he proceeds to state: 


“I boarded a bus and the bus lefi 
with great speed nearly 60 miles per 
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bour. The bus was bearing No. HAL 
105 MYD 3378. When the bus came speed 


near military ‘hospital, on Domlur Road 
there is a hump on the road and the 
driver used to slow down at that spot, 
but that day he did not. Then he took 
the turn towards the right and dashed 
against a tree, that tree gave way and 
he dashed against another tree. I was 
sitting near the wind screen on the seat 
by the side of the driver left side.” 


15. The evidence of the driver 
R, W. 3 was that: 


“Military hospital is about 3 miles 
from H. A. L. The road before the Mili- 
tarry hospital gate is not level. It is a 
tar road. There is a pit there about one 
and half foot in diameter in front of the 
gate ata distance of 10 to 12 feet on the 
road. The right front wheel went over 
the pit. There was a jerk. The axle 
central bolt was cut. Steering turnec to- 
wards right. It went out of control It 
went and dashed against a tree at a dis- 
fance of 20 or 25 feet away.” 


in his cross-examination he has adm:tted 
that he was driving the bus on that route 
even prior to the accident, He stated that 
he was going to Austin town from H, Z. L., 
and that he had seen the pit in frort of 
the Military hospital even on earlier 
days. Further on. in his cross-exanina- 
tion he has stated: 


“The brakes were in condition I 
applied the brakes. The bus did not stop 
even though I applied brakes. It drag- 
ged till it dashed the tree.” 


16. The evidence establishes that 
while passing over the pit the bus was 
dragged to the right side of the road to a 
distance of about 20 to 25 feet from the 
direction in which the driver was ro- 
ceeding and dashed against a tree wnrich 
fave way and then it dashed against an- 
other tree. We think, there is consider- 
able force in the argument advancec on 
behalf of Respondent 1 that this circum- 
stance is not only indicative of the fact 
that the speed was excessive but is also 
a prima facie evidence of negligence. In 
the circumstances proved, in this casa, it 
is not difficult to think that it was ex- 
tremely unreasonable on the part of the 
driver to drive the bus in that way. ‘That 
there was a pit in the road he fully 
knew. It is in the evidence of P., W, 1 
that before approaching the pit the dri- 
ver. used to slow down the speed of the 
bus; This is what he has gstated-in his 
deposition : a 


“when the bus came near Milicary 
hospital on Domlur road there is a hamp 
on the road and the driver used to slow 
down at that spot. but that day he did 
not, 

17. There is nothing In the avi- 
dence of R. W. 3 to show that he ce., 
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the driver R, W. 3 had slowed down the 
or attempted to do so when the 
bus approached the pit on that day, 
R. W. 5 did not explain why and for 
what reason he did not slow down the 
speed. As mentioned earlier, nowhere in 
his evidence he has stated that he had 
slowed down the speed when the bus 
approached the pit. What he stated by 
way of explanation was that the axle 
central bolt was cut, the vehicle went 
out of control and the steering turned 
towards the right and the bus dragged 
to the right side. The suggestions put to 
the S, I. of Police, who has been examin- 
ed as P. W. 3 in the case that the bus 
Swerved to the right because the driver 
wanted to avoid collision with another 
bus is destructive of the theory of the 
breakage of the bolt put up indifference 
as deposed to by R. W, 3. Although 
P. W. 1 did not state the exact speed at 
which the bus was driven at the time 
of the accident, the effect of his evi- 
dence is that it was being driven at 
speed. The fact that it dragged to. a 
distance of 20 to 25 feet and dashed 
against a tree shows that it was being 
driven ai excessive speed. R. W. 3 the 
driver does not say .that the bus was 
being driven at slow speed. It is also 
seen from his evidence that he did not 
Slow down the speed of the bus when it 
approached the pit which shows that he 
must have driven the bus at that time, 
at a speed which was excessive. What 
we have discussed so far is sufficient 
to establish such negligence as the 
claimant had to prove, In this view of the 
matter, we do not find ourselves justified 
in interfering with the conclusion arriv- 
dd at by the Tribunal to the efféct that 
the bus was being driven rashly and 


negligently. 

18. The fourth and the last con- 
tention relates to the quantum of dama- 
ges. At the very outset it must be men- 
tioned here that interference by an ap- 
pellate court in .assessment of damages 
or compensation ‘would be justified only 
when the amount has been reached by 
an application of some wrong principle 
of law or the amount is unreasonably 
low or high. The criticism levelled 
against the assessment of compensation 
made by the Tribunal were twofold: '(1) 
that the assessment of compensation pay- 
able made by the Tribunal is in excess 
of the total amouut of Items (c) and (e) 
which the claimant had claimed and (2) 
the Tribunal did not take comparable 
cases in assessing the compensation to 
be awarded to the claimant. The griev- 
ance of the learned counsel for the ap- 
pellant was that the cases which were 
taken into consideration by the Tribunal . 
while assessing the compensation cannot 
be said to be comparable cases. 

19. By way of general damans 
the claimant had claimed ; 
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loss of 
future pay computed for 
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(a) Probable 


one year wee Rs. 2,000/~ 
(b) For further medical 
treatment wea RS, 1,000/- - 


(c) Mental shock, pain 
and suffering 
(d) Loss of earning 
capacity computed at 
Rs, 100/- per mensem for 
twenty years 
(e) Loss: of expectation o o u 
of life, enjoyment of life iy E 
due to disability = ww. Rs. 3,000/~ 
The Tribunal rejected the claim of 
. Items (a), (b) and (d) and allowed the 


eee RS. 3,000/-~ 


amounts claimed as compensation under . 


the 
(e) It is 


remaining items viz, (c) and 
thus seen that the total 
amount of those items comes up 
to Rs. 6,000/-. But the Tribunal award- 
eda sum of Rs, 8,000/- as general dama~ 
ges which is admittedly in excess ` of 
the amount claimed by the claimant 
under Items (c) and (e) We think that 
the learned counsel. for the appellant is 
right in his contention that the Tribunal 
ought not to have allowed compensation 
in excess of the claim made by the claim- 
ant. The learned counsel for Respon- 
dent 1 though he did not dispute this 
position, his contention was that a sum 


of Rs. 8,000/- which was awarded by the. 


Tribunal is not under Items (c) and (e) 
but on the basis of assessment in a gene- 
ral way due to the injury sustained by 
the claimant. The hurdle in his way is 
that the Tribunal has not stated so. On 
the other hand, a sum of Rs, 8,000/- had 
been . specifically awarded as general 
damages after rejecting the claim under 
Items (a), (b\*and (d). 
stances, the Tribunal was not right in 
assessing the compensation in excess of 
which the claimant had actually claim- 
ed i.e., under Items (c) and (e). The 


other contention is that the cases upon. 


which the Tribunal relied while asses- 
sing the amount of compensation are 
really not comparable “cases. It was 
argued that the assessment made in those 
cases was of permanent disability,- while 
in the instant case it is in evidence of 
the Doctor P. W. 5 that the claimant 
(Patient) was ‘all right when he was dis- 
charged i.e.. on 4-1-1966. We think that 
the contention is not devoid of force. 
‘The Doctor P. W. 5 has also stated that: 


“The patient with treatment can be 
completely. cured and restored ‘to 
original condition; it would require 
about three and a half months in the 
ordinary course.” 


20. It is thus abundantly clear 
that the injury that was sustained by 
the claimant was not of permanent dis- 
ability. We. therefore, think that there 
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ssa Rs, 24,000/-- 


_ injuries sustained by her. 
-case, viz., Kotah Transport Service. AIR 


In these circum: ' 


his- 


A-L N. 


is considerable force in the argument ad- 
vanced on behalf of the appellant thaf 
the Tribunal was not right in assessing 
the compensation on the basis of the 
three cases which it referred to in its 
order, in the first case viz.. Leeladhar 
Chaturbhuj v. Harilal, AIR 1937 Bom 
155 a boy of 13 years knocked down by. 
a motor car had sustained fracture in 
the leg as a result of which he had to 
limp during the rest of his life. In the 
second case, viz., B. Rajinder Kaur, 
1966 Ace CJ 207 (Puni). Rajinder Kaur 
was a girl of 7 years who had suffered 
serious injuries in her right leg and, she 
had developed permanent limp dué to- 
In the third 


1960 Raj 224,-the left leg of the injured 
person had to be amputated. Thus. 

the three cases cannot be said to be com= 
parable cases with the instant case. Thus 
it has to be concluded that the assess- 
ment of compensation’: made by the Tri- 
bunal was neither on the right principle 
nor it could be construed to be reason= 
able. -Having come to this conclusion, 
the question for consideration is how 


much compensation or damages should 
be computed in: this case. .The injury 
sustained by, the. claimant is not of 


permanent nature. According to- the 
medical evidence. he was quite: all right 
when.he was ` discharged.. It is not dis- 
puted before us that he has joined. his 
duty and in fact obtained his incremént, 
Taking all these circumstances into con- 
sideration and..also. the fact that the 
claimant himself had claimed compen- 
sation. under Items (e) and (c) amount 
to Rs. 6,000/- we think it would be-rea- 


sonable and proper that the compensa- ` 


tion of Rs, 5,000/- should be awarded to 
the claimant under general damages. He 
will, - however be entitled to a sum of 
Rs, 700/<. in. ‘addition, under’ special 
damage as awarded by the Tribunal. : 


21. As per the miodification. this 
appeal is dismissed. Taking into consi- 
deration all the circumstances of the case, 
we make no order as-to costs of . this 
appeal. 


‘At the stage of the jesnea P 


- for respondent 1 submitted that accord- 


ing to the direction: of this court the 
claimant has drawn the amount deposit- 


“ed in the Tribunal by furnishing security 


and the security so. furnished should be 
cancelled. If the claimant, had furnished 


-any security as submitted by his coun- 


sel, he may make necessary representa- 
tion before the 7ubune’. 


Ordered accordingly, 
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K. JAGANNATHA SHETTY, J. 


Joseph D’Souza, Petitioner v. The 


State of Mysore and others, Respondents. 
Civil Revn, Petn. No, 2123 of 197C, 


D/- 29-10-1971, against order of Dist. J, 


Bangalore, D/-" 23-7-1970. 


(A) Mysore Rent Control Act (27 cf 
1961), S. 21 (1), Proviso, Cl. (ij) — Cl. () 
to the proviso to S. 21 (1) applies to nor- 
residential premises also. 


O The object of the Act is to provide 
for the control of rents and- eviction 
from buildings ete. and S. 21 specifica 
ly enumerates the grounds which alone 
will entitle the landlord R evict his 
tenant from any premises. 
fines premises. It means a buliding cr 
any land not used for agricultural pur- 
poses, Clause (d) is one of the grouncs 
for eviction of a tenant from any pre- 
mises. It therefore applies. to resider- 
tial, non-residential: and any-vacant land 
in the possession of the tenant. Jt pre~ 
vides that the tenant or any person re- 
siding with the tenant would be guilty 
of conduct if he commits an act which 


is a nuisance or annoyance to the ad~ 


joining or neighbouring occupiers. It 
means that either the tenant may he 
guilty of the conduct or any person resid- 
ing with the tenant may be guilty of 
such conduct, which is a nuisance or am~ 
noyance, The tenant need not reside in 
the premises itself. The word residing 
only qualifies the person; . therefore, 
if a non-residential premises is occupied 


by the tenant -and if he or any other 
person residing “with him is causing nuB- 


ance or annoyance to the adjoining or 
neighbouring occupiers, it’ would fell 
squarely within the. ambit of the clause. 

(Para 8) 


i (B) Niveaie. Rent Control Act’: (22 of 
(1961), S. 21 (1), Proviso Cl. (d) — Tae 
burden of proving that the tenant is 
guilty of conduct which is a nuisance or 
annoyance is always on the landlord. It 
cannot be decided by any abstract con- 
sideration of the thing itself. 


1961), Section 48 — Appeal against order 
for eviction — No cross objection 3y 
landlord against adverse finding — Land- 
lord can urge these grounds in support 
of the order. ~ 


A party has always he Taty to 
support the order in his favour on any 
grounds before the. appellate authorizy. 
Hence, merely because a landlord has not 
filed a cross-objection in respect of ed- 
verse findings, he cannot. be precluced 
from urging these grounds in support of 
the order in his favour, (Para 12) 
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S. 3 (a) de 


_ shops. 


: ter became entitled to the premises 


(1) (d), (e). (b) and (1) of the Act. 


tire evidence,: the’ Munsiff came to 


(Para Il)" 
(C) Mysore Rent Control Act (22 of 


-. cupiers of the premises. 
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G. D. Shirgurkar. for K. S, Satya- 
murthi, for. Petitioner; Annadanayya’ 
Puranik, High Court Seve Pleader, fog- 
Respondents. , 


ORDER :— This is a revision petix: 
tion under Section 50 of the Mysore Renê 


-Control Act. 1961, shortly called the Act, - 


preferred -by the landlord against the 
order made by the First Addl, Distric 
Judge. Bangalore, in H. R. C. A. No. 34 
of 1970 by which he reversed the order 
in H. R. C 1083 of 1967 made by thd 
Principal First Munsiff, Bangalore: 


2. The first respondent is the 
State of Mysore in whose favour: the 
premises in question were leased by the 
father of the petitioner in the year 1954, 
It was a lease for eight years, specifical- 
ly for running toddy and arrack shops. 
therein. The premises originally was a 
vacant plot. After the lease. sheds ap- 
pear to have been constructed for the 
purpose of running the toddy and arrack 
After the death of the _ original 
lessor, his widow, two sons and a ae 

e 
petitioner who is one of the sons and also 
the power of attorney holder of the re- 
maining children of the deceased lessor, 
filed a petition for eviction under aes 

e- 
fore the Munsiff. it was mainly contend- 
ed' that the premises are reasonably and 
bona fide required by the landlord and 
he has already entered into an agree- 
ment with a third party (P. W. 4) for the 
construction of `a theatre and the running 
of the toddy and arrack shops in the pre- 
mises has been causing nuisance or an- 
noyance to the adj oining or neighbouring 
occupiers of the premises. 

3.. .In support of the case,. the 
petitioner has examined .P, Ws. 1 ‘to 5. 
On behalf of the State of Mysore. one 
of the clerks in the Excise Department 
has been examined, 


4, On a consideration of the en- 
the 
conclusion’ that’ the „landlord has not 
proved that the premises are reasonab- 
ly and bona fide required by him for his 
personal occupation but he held that the 
running of toddy and arrack shops is 
causing nuisance to the neighbouring oc-. 
On that ground, 
he ordered eviction.. It may be stated 
that the other grounds urged „by the 
petitioner for eviction were rejected. | 
5. An appeal was preferred on 
behalf of the State of Mysore before the 
District Judge, Bangalore. The learned 
District Judge has allowed the appeal 
and dismissed the eviction petition. E 
6. The learned . District J udge on 
the consideration of the evidence held 
that it was not proved that the running 
of toddy and arrack shops has been caus 
ing nuisance or annoyance to the adjoin- 
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ing or neighbouring occupiers. e fur. 
ther held that the Section 21 <a) of 
the Act applied only to the residential 
premises and not to a non-residential 
premises as the one under consideration. 
He has not adverted to any other ques- 
tion as the landlord had not preferred 


cross-objections against the adverse find- 


ings given by the Munsiff.. 


T. The first question for matics 
ration is whether clause (d) to the pro- 
viso to sub-section (1) of Section 21, ap- 
plies to non-residential premises. 

8. Section 21 (d) of the ae pro~ 
vides :—~ 

“21. Protection of tenants 
eviction.-— 

(1) Notwithstanding anything to the 
contrary contained in any other law or 
contract, no order or decree for the re- 
covery of possession of any premises 
shall be made by any court or other 
authority in favour of the landlord 
against the tenant: ` 

Provided that the court may on an 
application made to it, make an order 
for the recovery of possession of a pre- 
mises on one or more of the following 
grounds only, namely :— 

Lid ** žk 2 ES + ` 


(4) that. the tenant or any person 
residing with- the tenant has been guilty 
of conduct which is a nuisance or annoy- 
ance to the adioining or neighbouring 
occupiers, or has been convicted of using 
the premises or allowing the premises to 
be used for immoral or eee purposes; 
or : l 

x+ +» è kk sx- +£ T] 
The whole object of the Act is to provide 
for the control of rents and evictions from 
buildings. etc., and Section 21 specifical- 
ly enumerates the grounds which alone 
will entitle the landlord: to evict his 
tenant from any premises. Section 3 (a) 
defines premises. It means — a build- 
ing or any land- not ae a agricultural 
purposes. Clause (d), one .of ‘the 
grounds. for eviction F a tenant from 
any premises. It therefore applies ‘to 
residential. non-residential and any vacant 
Iand in the possession of the tenant. It 
provides that the tenant or any person 


against 


residing with the tenant would be guilty .. 


of conduct if he commits an act which 
is a nuisance or annoyance to the ad- 
foining or neighbouring occupiers. It 
means that either the tenant may be 
guilty of the conduct or any person 
residing with the tenant may be guilty 
of such conduct, which’ is a nuisance or 
annoyance. The tenant need not- reside 
in. the premises itself. The word resid- 

ing only qualifies the person, Therefore, 
if a non-residential premises is occupied 
by the tenant and if he or any other 
person residing with him is causing nuis- 
ance or annoyance to the adjoining or 
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neighbouring occupiers, it would fall 
squarely within the ambit of the clause. 
The opinion to the contrary expressed 
by the learned District Judge is patent- 
ly erroneous. 


- 9 This takes me fo the second 
question whether the landlord has prov- 
ed that the tenant or any person resid- 
ing with the tenant has been guilty of 
conduct which is a nuisance or annoy~ 
ance to the neighbouring occupiers. 


10. The evidence in the case con~- 
sists as I have stated above, of P. W. T 
to PLW.5. PW M. Rayappa has 
stated that in the evening people who 
come from the tavern come fully drunk 
and cause nuisance near the church and 
the women folk are afraid to attend the 
church in the evinings, There is.. not 
much in his examination-in-chief. P, W. 2 
is Sampangiramachari who is a neigh- 
bouring occupier of the ` building. His 
examination-in-chief runs hardly to four 
lines. He says there is a toddy and ar- 
rack tavern near his house. As a result, 
people get drunk and come near his 
house and do galata. P. W. 3 is one Ab- 
dul Majid. He is stated to. be the tenant 
of the petitioner in one of the neighbour- 
ing premises. He says there is a toddy 
and arrack tavern near his house and 
that as a result, drunkards and prosti- 
tutes assemble there and do galata. His 
examination-in-chief is also as cryptic 
as that of P. W..2. They have stated 
that they had . not complained to the 
police at any time. That is all the evi- 
dence relating to the proof of nuisance 
or annoyance. The learned Judge has 
considered that evidence and recorded a 
finding that. by that evidence it is im- 
possible to reach the conclusion that 
the running of toddy and arrack shops 
is causing any nuisance to the adjoining 
or neighbouring occupiers. That finding, 
in my opinion, does not call for any later 
reference as it is not shown that:it is 


. vitiated either by the non-consideration 


of any relevant evidence or by the’ con- 
sideration of any irrelevant circumstance. 
It is impossible’ to say unless it is proved 
in a given case that mere running of 


toddy or arrack shop in a busy. locality 


cause nuisance or annoyance to the ad- 
joining occupiers or neighbours, It is 
not an illegal trade but one that is re- 
gulated. by licence. If a man lives in a 
town or city it is necessary that he 
should subject himself to a certain ex- 
tent to the consequences of those opera~ 
tions of trade or business which may be 
carried on for the benefit or use of the 
inhabitants of the locality, 


11. The burden of proving that 
the tenant is guilty of conduct which is 
a nuisance or annoyance is always on 
the landlord. It-cannot be decided by 
any abstract consideration of the thing 
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itself. The parties or their counsel or 
a judge may not like drinks or anybocy 
drinking, But a Judge cannot decide 
upon his individual thoughts or personal 
opinion. He must consider the evidence 
before him, and in particular. the ciz- 
cumstances of time, place and the chara- 
ter of annoyance or nuisance, and its 
impact on the reasonable enjoyment of 
the adjoining or neighbouring occupiers. 
In the present case, the evidence pro~ 
duced by the landlord falls short of the 
required standard of proof. 


12. Mr. Shirgurkar, learned coun 
sel for the petitioner, next urged that 
he was prevented from supporting tae 
order of the Munsiff before the learned 
District Judge on the ground that 3e 
had not preferred any  cross-objection 
against the adverse findings. The judz- 
ment of course does not show that tie 
counsel for the petitioner attempted to 
support the order of the Munsiff on any 
other ground except the ground under 
Section 21 (1) (d). But, the learnəd 
Judge in the beginning of his judgment 
has stated thus:— 


“The landlord has not preferred any 
ecross-objection. Therefore. for the pur- 
poses of this appeal, it is enough if the 
- material allegations on which the ground 
under clause (d) mentioned in the pezi- 
tion are mentioned in brief’, 


This obviously shows that the learned 
Judge was under the impression tkat 
without a cross-objection by the land- 
lord, he could not urge the adverse 
grounds in support of the order in his 
favour. That is wholly an  erronecus 
view. There need not be any cross-objec- 
tion against an adverse finding. The 
party has always the liberty to support 
the order in his favour on any ground 
before the appellate authority, ` a 


13. The learned counsel for the 
petitioner attempted to urge that the pre- 
mises in question are reasonably and 
bona fide required by the Jandlord. Mr. 
Puranik, learned High Court Government 
Pleader for the respondents, submitted 
that the ground under Section 21 (1) t» 


should be deemed to have been aben- - 


doned’by the landlord since it was not 
apparently urged before the appellate 
authority, I do not think that I can accept 
that contention because it is nowhere 
found in the judgment of the zp- 
pellate Judge that the landlord had aben- 
doned the ground under Sec. 21 (1) h) 
of the Act. As there is no discussion by 
the appellate Judge on the said question, 
it would be better that the matter be 
remitted to him for consideration. 


14. In the result and for the ze- 
asons stated above, this revision petition 
is partly allowed. The finding of -he 
learned Judge on the question under Se~ 
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tion 21 (1) (d) is confirmed. The learned 
District Judge is directed to take back 
the appeal on his file and consider only 
the question under Section 21 (1) th) on 
the evidence on record as to whether the 
premises are reasonably and bona fide 
required by the landlord and then dis~ 
pose of the same in accordance with law, 
No costs, 

Revision partly allowed. 
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V. S. MALIMATH, E. 5, VENKATA~ 
RAMIAH AND H. B. DATAR, JJ. 


The State Government by the Sub- 
Registrar, Chickmagalur, Petitioner v. 
M. L. Manjunatha Shetty. Respondent. 


Civil Referred Case No. 9 of 1971, 
D/- 21-1-1972. 


Mysore Stamp Act (34 of 1957), S. 2 
(1) (d) — ‘Conveyance — Construction 
of document — Principles — On con- 
struction, document described as release 
deed held to be a conveyance on sale 
chargeable under Art. 20 of the Sche- 
dule — (X-Ref:— Sch.. Art. 20) — (Xb 
Ref: a Deed — Construction — Princi- 
pl es). 


The description given to a document 
is not determinative of the true nature 
of the transaction. True nature of the 
transaction has to be ascertained on read~ 
ing the recitals in the document as a 
whole. Merely because a document is 
described as a release deed, it does not 
follow that the transaction is of the 
nature of a release, The substance of the 
transaction can be gathered by ascertain- 
ing the intention of the parties. The in- 
tention of the parties has to be gathered 
by ascertaining the result sought to be 
achieved by the document in question. 
Whether the result sought to be. achieved 
has in reality been achieved or not, is not 
relevant for the purpose of determining 
the real character of the transaction for 
the purpose of ascertaining the stamp 
duty payable under the Stamp Act. 

(Para 10) 

Where the document deseribed as a 
release deed recited, that the first party 
agreed to sell a certain estate for a cer- 
tain sum and in fact received that amount 
of consideration in two instalments; that 
the: first party relinquished any right, 
title or interest whatsoever it has or it 
had over and in respect of the estate in 
favour of the second party and it was 
clear from the preamble of the document 
that the parties did contemplate the ex- 
ecution of a sale-deed and the reason for 
not executing the sale-deed earlier had 
been explained in the preamble as being 
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the loss of stamp paper that was pur- 
chased for the purpose: 


Held that the document was a con- 
Veyance on sale within S. 2 (D (di, 
chargeable to stamp duty under Art. 20 
of the Schedule to the Mysore Stamp Act. 
There was a transfer of the estate by the 
first party in favour of the second party. 
It was clear from the preamble to the 
document that what could not be achiev~ 
-ed on account of the loss of the stamp 
Paper was sought to be achieved by the 
document in question. As the executant 
purported to transfer the estate in favour 
of the second party for cash considera- 
tion, the transaction was a conveyance 
on sale. (Case law discussed), 

(Paras 13, 14, 16, 19) 
Cases Referred: Chronological Paras 
AIR 1971 Mys 318 = (1971) 2 Mys 
LJ 68 (SB), I. J. J. Rebello v. 
Chief Controlling Revenue Autho« 
rity 
AIR 1932 Lah 535 = ILR 14 Lah 
102 (SB), Muhammad Hasham v, 
The Crown 17 


Venkatachal, Addl. Govt. Advocate, 
for Petitioner; Gopalaiah. for Respondent 


V. S. MALIMATH, J.:— This is a 
reference under Section 54 .(1) of the 
Mysore Stamp Act. 1957 by the Chief 
Controlling Revenue Authority in Mysore. 
The opinion sought by the Chief Con~ 
trolling Revenue Authority is as to whe- 
ther the document in question dated 4th 
April, 1967 described as a release deedis 
a conveyance on sale chargeable to stamp 
duty under Art. 20 of the Schedule to 
the Act, or as to whether the document 
is a release deed chargeable to stamp 
duty under Art. 45 of the Schedule to 
the Act, 


2. The document in question which 
fis described as a release deed was execut- 
ed by one Mr. J. N. A. Hobbs-in his 
capacity as Attorney of one Mr. Robert 
Armsby Oliver' Son of Godfrey Ryder 
Oliver in favour of the respondent Sri 
M. L. Manjanatha Setty. It is clear from 
the schedule to the said document that 
it relates to an estate known as ‘Sambr- 


cool Estate’ in Attigere village in Chik- - 


magalur District. The document is writ- 
ten on a stamp paper of the value of 
‘Rs, 22-50 np. The document was pre- 
sented for registration before the Sub- 


Registrar of Chikmagalur on 21st July. 


1967. Sub-Registrar impounder the docu- 
ment on the ground that the document is 
mot adequately stamped and forwarded 
the same to the District Registrar of 
Chikmagalur, 


3. On 13th September 1967. the 


Head-quarters Assistant to the District 


Registrar held that the document in ques- 
tion is liable to stamp duty as conveyance 
under Art. 20 of the Schedule to the Act 
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and demanded a total amount of Rupees 
4.952-50 which included the penalty of 
Rs. 100/- and also the surcharge due to 
the Taluk Board amounting to Rs, 1,500/-, 


‘4. ° The said order of the Head- 
quarters Assistant to the District Regis- 
trar was challenged in revision by the 
respondent before the Chief Controlling 
Revenue Authority in Mysore, The re- 
vislon petition was dismissed confirming 
the view taken by the Headquarters As- 
sistant to the District Registrar. 


5. Thereafter, the respondent mov-~ 
ed this court in Writ Petition No, 4199 of 
1968 for a direction to the Chief Con- 
trolling Revenue Authority to make a 
reference under Section 54 of the Act. 
This Court made an order on the 25th 
November, 1969 directing the Chief Con- 
trolling Revenue Authority to make a re- 
ference under Section 54 of the Act. 


6. It is in obedience to the dir- 
ection of this Court in the above Writ 


- Petition that the present reference has 


been made by the Chief Controlling Re~ 
venue Authority. 


7. It is clear from the statement 
of the case that the contention of the 
respondent is that the document in ques~ 
tion is not conveyance as defined under - 
Section 2 (d) of the Act, but a release’ 
deed liable to stamp duty under item ‘45 
of the Schedule to the Act. 


8. The only question for considera. 
tion is, as to whether the document in 
question is in substance a conveyance on 
sale as defined under Section 2 (d) of the 
Act or a release deed. 


9. It is necessary to extract the 
relevant portion of the document in order 
to examine the real character of the 
transaction. which reads as follows:— 


“Whereas, as a result of the negotia- 
tions between the Second Party and the 
aforesaid Mr. J. N. A. Hobbs, as attorney 
of the First Party, the first party agreed 
to sell and the Second Party agreed to 
buy the said Sambercool Estate with the 
crop of the season 1948-49 for a price of 
Rs. 75,000/- (Seventy five thousand only) 
and the Second Party paid on the same 
day to the First Party’s attorney, the 
said Mr. J. N. A. Hobbs. a sum of Rupees 
8,000/- (Rs, Eight thousand only) as per 
receipt No. 1627 dated 29-12-1948 to. 
wards the price and whereas the balance 
of price was paid by the Second Party 
to the First Party’s attorney the said 
Mr. J. N. A. Hobbs, on 3rd day of Feb- 
ruary 1949 by cheque No. 02/51-50523 on 
Imperial Bank of India, favouring Mes--: 
sers. Peirce Leslie & Co, Ltd., Whereas 


-the First Party’s attorney the said Mr. 


J. N. A. Hobbs, delivered quiet possession 
of the said Sambercool Estate with the 
crops and other produce thereon: to the 
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‘purchaser on the 14th day of Februery 
1949 and the purchaser has been in pos- 
session and enjoyment of the said pzo- 
perty in his own right as owner ther2of 
continuously, openly and adversely to zhe 
said first party for over a continuous 
period of not less than 19 years, 


Whereas the first party has ackncw- 
Tadged him as the owner and has not 
disturbed his possession and enjoym=nt 
of the property; 


Whereas the first party has delivered 
already the documents of title to the 
Second Party and whereas the sale d=ed 
was not executed and completed because 
of the reported loss of the stamp paper 
purchased for the purpose and the first 
party has lost his title to the property 
by prescription and the second party who 
has acquired title thereto by adverse 
possession, now wants a reference ceed 
for collateral purposes; 


Now this deed witnesseth, that the 
‘first party hereby relinquishes any rizht, 
title or interest whatsoever it has oz it 
had over and in respect of the schedule 
property in favour of the Second Party 
and hereby acknowledges the second party 
as the true and lawful owner of the 
property and entitled to enjoy by kim- 
self, his heirs. successors and assigns in 
any manner he pleases, 


The first party has no manner of 
objection to the Second party paying the 
taxes and charges on the said property 
and having the Khatas of the property 
transferred to his name and be register- 
ed as the occupant of the jand for ay- 
ment of land revenue or any purpose 
whatsoever .....0. ER 


10. It is well settled that the 
description given to a document is not 
determinative of the ate nature of the 
transaction, True nature of the trarsac- 
tion has to be ascertained on reading the 
recitals in`the document as a wnole. 
Merely because a document is described 
as a release deed, it does not follow that 
the transaction is of the nature ofa 
release. The substance of the transa2tion 
can be gathered by ascertaining the 
intention of the parties. The intention 
of the parties has to be gathered br as- 
certaining the result sought to be achiev- 
ed by the document in question, Whether 
the result sought to be achieved hes in 
reality been achieved or not, is no- re- 
levant for the purpose of determining the 
real character of the transaction for the 
purpose of ascertaining the stamp duty 
payable under the Stamp Act. 


11. If the document in question is 
& conveyance on sale as contended on 
behalf of the State, it would be unaces- 
sary for us to consider as to whether 
the document also answers the descrip- 
tion. of the expression, ‘release deed’. 


oe 
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because Section 6 of the Stamp Act pro- 
vides that where an instrument is so 
framed as to come within two or more 
of the descriptions in the schedule. shall, 
where the duties chargeable thereunder 
are different, be chargeable only with 
the highest of such duties. As the stamp 
duty -payable on the document as a con- 
veyance under Article 20 is higher than 
the stamp duty payable on the document 
as release deed under Art. 45, it would 
be unnecessary to consider as to whether . 
the document also answers the description 
of a release deed, if on a true construc~ 
tion of the document it can be held 
that the document is a conveyance on 
sale as defined under Section 2 (d) of 
the Act.. 


12. Section 2 (d) of the Act which 
defines conveyance, reads as follows:— 

“2 (d) ‘Conveyance’ includes a con- 
veyance On Sale and every instrument 
by which property, whether moveable, or 
immoveable js transferred inter vivos 
and which is not otherwise specifically 
provided for by the Schedule.” 


The expression ‘sale’ has not been 
defined under the Mysore Stamp Act. 
Therefore, we have to accept the ordi- 
nary meaning of the expression ‘sale’ for 
the purpose of construing. the expression 
‘sale’ given in Section 2 (d) of the Act. 
Sale is transfer of property or of right 
by one person in favour of another for 
cash consideration. In order to determine 
as to whether the transaction in question 
is a sale or not, we have to ascertain as 
to whether there has been a transfer of 
property for cash consideration by Mr. 
Robert Ormsby Oliver in favour of the 
respondent M. L. Manjunatha Setty. The 
fact that the document is supported by 
cash consideration does not admit of 
any doubt as it is clearly stated 
in the first part of the document itself 
that the first party agreed to sell Sam- 
bercool. Estate for Rs, 75,000/- and'in 
fact received the said amount of consi- 
deration in two instalments. 


13. The real controversy between 
the parties is in regard to the question 
as to whether there has been ‘a transfer 
of property or interest therein by the 
document in question in favour of the 
respondent. It is clear from the preamble 
to the document that the parties did 
contemplate the execution of a sale deed. 
It is for that purpose that stamp paper 
was purchased. The reason for not 
executing the sale deed earlier has been 
explained in the preamble as being the 
loss of stamp paper that was purchased 
for the purpose. The preamble to ‘the 
document therefore, indicates that what 
could not be achieved on account of ‘the 
loss of the stamp paper is sought to be 
achieved by the execution af the docu- 
ment in question, 
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14. After the statement of pre- 
liminaries in the document, this is what 
is stated in the document:— 


“Now this deed witnesseth. that the 
first party. hereby relinquishes any right, 
title or interest whatsoever it has or it 
had over and in respect of the schedule 
property in favour of the Second Party 
. and thereby acknowledges the second party 
as the true and lawful owner of the pro- 
perty and entitled to enjoy by himself, 
his heirs, successors and assigns in any 
manner he pleases’, 


It is. ne doubt, true that the words ‘sale’ 
or ‘purchase’ have not been used in the 
document. But, it is clearly stated that 
whatever right, title or interest that the 
executant possessed in respect of Samber- 
cool Estate is being relinquished under 
the document in favour of the respond- 
ent. The expression ‘hereby relinquished’ 
clearly indicates that it is by the docu- 
ment that the rights possessed by the 
executant are being transferred in 
favour of the respondent. It is also 
clearly stated that the relinquishment is 
in favour of the second party, viz.. the 
respondent. These recitals, in our 
opinion, clearly indicate that there is a 
transfer of the Sambercool Estate by the 
executant in favour of the respondent. 


15. It is. no doubt, true, as con 
tended by Shri B. Gopalaiah, that in 
the preamble to the document, there is a 
statement to the effect that the executee 
has perfected his title by adverse pos- 
session in respect of Sambercool Estate 
and that the document is being executed 
only for reference and for collateral 
purposes. If the intention of the parties 
was only to acknowledge the fact that 
the executee has already perfected his 
_ title by-adverse possession, it would not 
at all have been necessary to make a 
further statement to the effect that 
by the document. the executant relin- 
quishes his interest in the Estate in 
favour of the respondent. The recitals 
relied’ upon by Shri Gopalaiah are only 
a part of the preamble and do not form 
the core of the document, 


16. It was 
Gopalaiah that as the executee had per- 
fected his title by adverse possession, 
there was no property with the execu- 
tant wihich could be conveyed by a sale 
deed. As already mentioned, the question 
as to whether title in fact passes to the 
respondent under the document is not 
relevant for ascertaining the true nature 
of the transaction for the purpose of the 
Stamp Act. Therefore, it is unnecessary 
to examine whether the executant did or 
did not possess title to the estate on the 
date of execution of the document. As 
the executant purports to transfer the 
Sambercool Estate in favour of the res- 
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pondent for cash consideration, the tran| 
saction is a conveyance on sale. 


17. Sri Gopalaiah invited our at- 
tention to a decision of the Lahore High 
Court reported in the case of Muhammad 
Hasham v, The Crown, AIR 1932 Lah 535 
(SB). After considering the recitals in 
the document before them, their Lord~ 
Ships of the Lahore High Court came 
to the conclusion that the primary objecé 
of the execution of the document was to 
record the fact that out of the total pur. 
chase price, a portion had been received 
by the vendor from the vendee and to 
Safeguard the latter against a fresh de- 
mand for that sum, rather than to create 
title in the vendee as owner of the land, 
It is clear from the recitals in the docu» 
ment considered by their Lordships of the 
Lahore High Court that there were no 
words at all in the said document indi- 
cating disposition of property by one per» 
son in favour of another. Therefore, the 
decision relied upon by Sri Gopalaiah 
does not assist him. i 


18. Sri Gopalaiah next invited our . 
attention to the decision in I, J. J, Rebello 
v. Chief Controlling Revenue Authority, 
AIR 1971 Mys 318 (SB). The principle 
laid down in the said decision is tha? 
where a document contains no words 
whatever of a dispositive character. the 
document cannot be characterised as a 
conveyance on sale. The decision, there- 
fore, far from assisting Sri Gopalaiah, 
supports the contention of the Revenue, 
inasmuch as the document in question 
a contain words of dispositive charas 
cter. i ; 


19. For the reasons, stated above. 
we are of the opinion that the document 
im question is a conveyance on sale as 
defined in Section 2 (d) of the Act, char- 
geable to stamp duty under Art. 20 of the 
Schedule to the said Act. The reference 


is answered accordingly. 


Answered accordingly, 
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Hayalappa and others, Appellants wv; 
Hyalappa and others. Respondents. 

Second Appeal No, 417 of 1970. Dj- 
10-3-1972 against Judgment and decree of 
Addl, Civil J. Gulbarga, D/- 26-11-1969. 

Civil P. C. (1908). O. 22, R. 4 — Suit 
for mere injunction — Death of some of 
defendants-respondents during pendency 
of first appeal — Effect — Appellate 
decree is invalid — Powers of High Court 
in second appeal in such circumstances. 


Where, during the pendency of an 
appeal against the dismissal of a suit for 
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mere injunction, some of the defendarts- 
respondents died and their legal repre- 
sentatives were not brought on recard, 
the appellate decree will stand abazed 
and invalid against all the defendants 
even though the — surviving defendants 
were in separate possession of differant 
parcels of land, The High Court on 3e- 
cond appeal can neither affirm the decree 
of the trial Court nor can set aside abete- 
ment. The proper procedure to be follew- 
gd by the High Court is to set aside she 
ineffective decree and remand the case 
to the court where abatement has taken 
effect, keeping it open to the parties to 
move that court for an opportunity to 
have the abatement set aside if the par- 
ties could satisfy it that they are so ən- 
titled in law. (1971) 2 SCWR 548 & AIR 
1962 SC 89, Disting; AIR 1970 Cal 9E & 


ATR 1966 Pat 323, (Para 16) 
Cases Referred: Chronological Peras 
(1971) 2 SCWR 548 = 1972 SCD 


204, Babu Sukhram Singh v. Ram 
Dular Singh 4,5, 7 
(ATR 1970 Cal 99. Kanailal Manna v. 
Bhabataran Santra 4.9. 15 
AIR 1966 Pat 323, Gurcharan Singh . 
v. Gorakhnath Singh = 4,140 15 
ATR 1962 SC 89 = (1962) 2 SCR 
636. State of Punjab v. Nathu 


Ram 
AIR 1960 Madh Pra 14 = 1959 Jab 
LJ 669, Swamiprasad v. Bada 
Raj Sawai Singhai Churaman 
AIR 1934 All 716 =.3 All WR 615, 
Shibban v. Allah Mehar - 


` A. M. Farrogi, for.N. Santhosh Hezde, 
for Appellants; M. M, Jagirdar. for Bes- 
pondents. 
JUDGMENT:— This is a second ap- 
by the defendants in Original Suit 
No, 39/1. of 1964. on the file of the Ceurt 
of the Principal Munsiff, Shorapur, and 
is directed against. the judgment and 
decree made by the Additional Civil 
Judge at Gulbarga, in Regular Appeal 
No, 61 of 1966. The Munsiff has dismis- 
sed the suit and the lower appellate Court 
has allowed the appeal and decreed the 
suit as prayed for. 


2. The suit was filed for Der- 
manent injunction simpliciter on the Lasis 
of possessory title of the plaintiffs in re- 
gard to Survey Nos, 73, 74 and 7€ of 
Vibhutihalli Village. Shahapur Taluk 


3. It is unnecessary to refer to the 
pleadings in detail, in the view I propose 
to take of the matter. 

4, In the course of this appecl, a 
preliminary objection has been taken, on 
behalf of the appellants defendants. by 
Sri A. M. Farooq. learned Counsel. The 
objection is set out in one of the grounds 
taken in this appeal and reads thus:— 

“The defendants 2 and 4 who were 
respondents 2 and 4 in the court below 


5. 9 
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died during the pendency of the appeal 
and their L. Rs. were not brought on re- 
cord. Hence the judgment of the court 
below is a nullity”, 


In support of the above ground, an affix 
davit has been filed to the effect that res- 
pondents 2 and 4 (defendants 2 and 4 in 
the trial court) had died on 25-2-1967 and 
17-6-1968 respectively.. The appeal in 
that court had been instituted on 7-2- 
1966, and the date of the judgment by 
that Court is 26-11-1969. It is, therefore, 
clear that the aforesaid two persons had 
died during the pendency of the first 
appeal. Legal Representatives of these 
two deceased persons were not brought 
on record. The allegations have not been 
controverted before me in any counter 
filed on behalf of the respondents-plain- 
tiffs, In support of this contention, re~- 
liance was placed on the decisions in 
Babu Sukhram Singh v, Ram Dular 
Singh, (1971) 2 SCWR 548; Gurucharan 
Singh v. Gorakhanath Singh, AIR 1966 
Pat. 323’ and Kanailal Manna v. Bhaba-« 
taran Santra, AIR 1970 Cal 99, ` 


_5- On behalf of the respondents- 
plaintiffs, Sri M. M. Jagirdar., learned 
Counsel, contended that the decision of 
the Supreme Court in Babu Sukhram 
Singh’s case, (1971) 2 SCWR 548 was 
clearly distinguishable. He placed reli- 
ance On the decision of the Supreme 
Court in State of Punjab v, Nathu Ram, 
AIR 1962 SC 89 and invited attention to 
the principles governing abatement of 
proceedings under Rule 4 of Order 22, 
Civil P, C. He further urged that the 
present suit was a suit for mere injunc- 
tion and therefore, if some of the tres- 
passers against whom. such injunction is 
sought, were to die in the course of the 
proceedings, it would not have the effect 
of causing abatement of proceedings as 
against the rest. His' further argument 
is that even if the defendants are sued 
jointly in such a suit, it was always open 
for a plaintiff to have sued each of them 
separately, in which event, the death of 
one of ‘such defendants would not affect 
the continuance of the proceedings against 
others. In that view, it would always be 
open to the Court to sustain the injunc- 
tion granted against the surviving de- 
fendants. He, therefore. contended that 
it would be open to this Court to confine 


' the decree under appeal.to such’ surviv- 


ing defendants. He also drew attention 
to the pleadings in the case. wherein it 
had been expressly pleaded on behalf of 
the defendants-appellants that by an in- 
ternal arrangement they were independ- 
ently in possession of separate parcels of 
the suit lands. It was further contended 
that only in regard to such separate 
parcels of lands in possession of the 
deceased defendants. the appeal in ques- 
tion should be treated as having abated. 
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In support of this contention, he placed 
reliance on two decisions of the High 
Courts of Allahabad and Madhya Pradesh 
reported in AIR 1934 All 716 - (717), 
(Shibban’ v. Allah Mehar) and AIR 1960 


Madh Pra 14, (Swamiprasad v, Bada Rai 


Sawat Singhai Churaman). 


6. I am clearly of the view that 
the preliminary objection taken on be- 


half of the present appellants must be 


upheld and the judgment and decree 
under appeal should be set aside. I shall 
now proceed - to consider the Cecisions 
cited in support of the respective conten- 
tion, 


7.- -In Babu Sukhram Singh’s case, 
(1971) 2 SCWR 548. the Supreme Court 
was concerned with abatement of an ap- 
peal before itself.- The suit out of which 
the said appeal had arisen was for the 
reliefs of mandatory injunctions, wherein 
demolition of certain constructions and 
filling up of pits and nallahs on the land 
concerned in that suit, had been sought. 


There was also a prayer for possession’ of. 
the disputed’ lands against all the defend-. 


ants therein jointly. It was in that con- 
text that the Court’ observed thus:— 


“Now «the question is whether the 
appeal has abated or not. As seen earlier 
in the plaint a joint claim is made against 
all the defendants. The first appellate 
Court, as mentioned. earlier, decreed the 
suit in part against all the defendants. 
The High Court has dismissed the suit 
against all. the defendants. In this Court 
relief asked for was against all the de- 
fendants. No ‘separate. claim was made 
against any of the defendants. Under these 
circumstances.. quite clearly the appeal 
has abated as a whole under Order XXII, 
Rule 4 of the Civil. P. C. . The appeal is 
_accordingly dismissed. No costs”. 


$. Jt is clear from the above en- ` 


unciation that the suit in question was 
mot one for permanent injunction simpli- 
-citer based on the “possessory title of the 
plaintiffs. 
concerned with a.suit for mere injunc- 
‘tion. It is; therefore, cledr that the above 
enunciation of the Supreme Court woulg 
be clearly, ‘inapplicable. 


9. ~ In the State ‘of Punjab’s case, 


AIR 1962 SC 89 in para 6-of the above — 


report. the Supreme’ Court has laid down 
certain. principles: to be taken note of in 


‘cases coming under Rule 4 of Order 22, 


Civil P. C. “It is unnecessary for our 
present purpose’ to recall the - said prin- 
' ciples as. in my view, it is sufficient, to 


observe that the real question that arises. 


for consideration in the case on hand is 
the one relating to the validity or other- 
wise of the decree made by the lower 
appellate court in the absence of legal 
representatives the deceased respondents 
before it, It is, however, relevant to ob- 


Hayalappa v. Hyalappa (B. Venkataswami J.J 


“In the instant case, we are 


_ on behalf of the respondents. 
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serve that the question of the applicabi- 
lity of the tests prescribed in this case is 
really one falling within the purview of 
the Court which ought to in the circum- 
stances, have taken note of the death of 
the respondents before it. That such 
would be the position is clear from the 
enunciation in the above case. reported 
in AIR- 1970 Cal 99. The enunciation 
runs thus:— 

“Where one of the plaintiffs died even 
before the appeal filed against a joint 
decree passed in their favour is heard by 
the lower appellate court and the court in 
ignorance of the death, dismisses the 


. appeal and passes: a decree, the decree 


abates and cannot be considered in law 
to- be effective’in any way. The High 
Court in appeal against such a decree can» 
not itself set_aside the abatement nor if 
can affirm the decree passed by the trial 
court, The proper procedure to be 
followed. by the High Court is to sef 
aside the ineffective decree and remand 
the case to the court where abatement 
has taken. effect, keeping it open to the 
parties to move that court for an op 
portunity to have the abatement set, aside 
if the parties could satisfy it that they 
are so entitled in law. (The underlining 
is mine)”. f 

10. Much to the same effect is the 
position in Gurucharan Singh’s case, AIR 
Ter Pat 323, The relevant observation 

“In the event of death of one of the 
defendants: to'a suit, even if the suit has 
proceeded to judgment due to absence of. 
knowledge of death on the part of other 
parties, the judgment .and the decree 
passed will be invalid. -In such a case 
the trial court alone and. not the appel~ 
late court can decide the question, whe- 
ther the deceased claimed any interest in 
the suit property”, ; a 


-AL sI am ‘in respectful. agreement 
with he above observations of the ' 
Calcutta and Patna High Courts. In this 
view, it ‘is unnecessary to consider the 
other decisions of the Allahabad and 
Madhya Pradesh High Courts relied on 
A brief re- 
ference, however, to these cases, would 
not be out of place, ` 


12. In Shibban’s case, AIR 1934 RF 





- 716, this is what Sulaiman, C.J. 


said:— | 


“In a suit for possession and injunc- 
tion against trespassers the mere facf 
that one of the trespassers has died and 
his heirs have not been brought on the 
record does not make it impossible to 
pass a decree in favour of the plaintiffs 
against -the trespassers who are before 
the Court. Such decree would. of course, 
be against the defendants in their perso- 
nal capacity”. 


ene 
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13. Yn Swamiprasad’s case, AIF 
1960 Madh Pra 14. the Court has observec 
thus:— 

“When a suit is one for possessior 
of a portion of a house, a permanent in- 
function restraining the defendants from 
interfering with the possession of the 
plaintiffs, and a decree for past anc 
future mesne profits and the plaint now- 
here :alleges that the defendants are join; 
tortfeasers or that they are in possession 
of any specified shares of the propertr 
in dispute, in the absence of the heirs ol 
the deceased defendants an effective 
decree can be passed against the remain- 
ing defendants, because: even in the ab- 
sence of the heirs of the deceased defend- 
ants, the plaintiffs are entitled to an in- 
4unction against the defendants who ar2 
yet on record restraining them from in- 
terfering with the plaintiffs’ possessior, 
and in so far as the question, regardin2 
relief as to possession is concerned, there 
is no material:on record to show if any 
of the legal representatives of the deceas- 
ed defendants are’ in- possession of any 
. portion of the property in dispute”, 

(underlining is mine) E 
T have earlier referred to the fact that the 
question whether a suit or appeal abates 
is one primarily falling within the juris- 
diction of the Court which had seized cf 
the case when the death of the party cr 
parties occurred. J am, therefore, of tke 
view that the above enunciations occur- 
ing in the cases relied on on behalf of 
the respondents, would require considere- 
tion by the lower appellate Court, if and 
when, the. matter stands remitted to that 
Court for further consideration, 

. 15. In the instant case, I am con- 
cerned primarily with the legality of tke 
judgment pronounced by the lower ap- 
pellate Court.in the absence of the legal 
representatives of the deceased respond- 
ents 2 and 4 before it. Having regard zo 
the enunciation made in Kanailal Manne’s 
ease, AIR 1970 Cal 99 and Gurucharan 








Singh’s case, AIR 1966 Pat 323 -with which. 


I am in respectful agreement, the judz- 
ment and decree made by the lower az- 
pellate court is clearly invalid in the 
eye of law. In such a situation, it would 
not be possible to. accede to the request 
of Sri Jagirdar that the decree under a>- 
peal should be confined in its operatien 
only as against the surviving defendarts 
(appellants before me), on the assumption 
that the suit for a mere injunction would 
survive against the other defendants as 
they are all in separate possession of in- 
dependent parcels of properties. Hence, 
the judgment and decree under appeal 
cannot be sustained, 

16. As a result, this appeal stec- 
ceeds, and is allowed. The judgment 
and decree made by the Additional Civil 


P. D’Cunhea v. Manakke (41. B.. Datar J.) 


[Prs, 1-2] Mys. 269 


Judge at Gulbarga, in. Regular Appeal 
No, 61 of 1966 are hereby set aside. The 
matter will now stand remitted to that 
court with a direction that the appeal 
In question should be restored to file and 
disposed of afresh in accordance with law. 
I, however, wish to make it clear that 
the lower appellate Court would be at 
liberty to consider any application for 
setting aside the batement and bringing 
the legal representatives on record. It 
would also be at liberty to examine the 
contentions urged on behalf of the res~ 
pondents-plaintiffs herein that the appeal 
could be proceeded with against the sur- 
viving respondents only. 
In the circumstances, the parties will 
bear their own costs. 
Appeal allowed. 
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H. B, DATAR, J. 
Pleadings D’ Cunha, Appellant v. 


-Manakke ‘Hengaue, Respondent. 


Second Appeal No. 954 of 1969, D/~ 


8-3-1972 against judgment and decree of 


Civil J.. Mangalore S. K.. D/- 20-3-1969. 
k Madras Cultivating Tenants Protec- 
tion Act (25 of 1955), S. 2 — Lease for 
agricultural or horticultural purpose — 
Purpose of lease must be considered — 
Use of printed chalgeni lease form is 
not decisive — Land leased for residen- 
tial use having some fruit bearing trees 
does not make it a non-residential lease. 
AIR 1943 Mad 181, (1969) 2 Mys LJ 577 ` 
and 1964 Mys LJ (Supp) 201. Relied on. 

: (Para 13) 


Cases Referred: Chronological Paras 
(1969) 2 Mys LJ 577 = 18 Law Rep 
89, Laxman Nayak v. Paul Louis 12-A 
(1964) Mys LJ (Supp) 201, P. N. 
Krishnaraj v, Gulabi Bai 12-A 
AIR 1943 Mad 181° = 1942-2 Mad 
LJ 744, Kunhammad Koya v. 
‘Mullasseri Gopala Menon 12-A. 13-A 
K. R. Karanah, for Appellant; N, 
Santhosh Hegde, for Respondent. 
JUDGMENT :— The defendant is the 
appellant in the present second appeal. 
Plaintiff filed O. S. No. 518/64 in the 


7 eour of the Additional Munsiff, Manga- 
“lore 


S. K. The learned trial Judge by 
his judgment dated 31-8-1967 decreed 
the plaintiffs suit: 

Zz - The correctness of this decision 
was challenged before the court of the 
Civil. Judge at Mangalore in R. A. No. 
17/1967. The ‘learned appellate judge 
who heard the appeal: by his judgment 
dated 20-3-1969 has allowed the appeal, 
set aside the decision of the trial Court 
and dismissed the plaintiffs suit. 


¥P/FP/D356/72/BDB 
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3. It is the correctness of this 
fudgment and decree of the learned ap- 
pellate judge that is challenged in this 
second appeal, 


A, For the purpose of proper con- 
sideration of the questions involved in 
this second appeal, it would be necessary 
to set out briefly the facts alleged, The 
case of the plaintiff is that the defen- 
dant is a monthly tenant under him in 
respect of the house and. the compound, 
described in ‘A’ schedule annexed to 
the plaint: for residential purposes; that 
the defendant has executed a lease deed 
dated 8-1-1953 for the period ending with 
3ist March 1954 and the defendant hes 
thereafter been holding over as a month- 
iy tenant. It was further alleged thet 
the notice was issued by the plaintiff 
calling upon the defendant to surrender 
possession. Since the defendant has fail- 
ed to do so, the plaintiff was obliged to 
file this suit for possession. 


5. The case of the defendant on 
igs other hand is that he admits that he 

a tenant but he contended that he is 
r aleei tenant since a very long 
time and he is not a monthly tenant. It 
‘was further stated by him that the hold- 
ing is a horticultural and agricultural 
holding consisting of fruit yielding trees 
and there are a number 
mango. Jack tamarind and other trees: 
It was stated that ragi was also grown 
in a portion of the holding and as such 
the defendant is a cultivating tenant pro- 
tected from eviction of the land, 


6. On these pleadings, the trial 
Court has framed six issues.. The rele- 
vant issues are: (1) whether the plain- 
tiff proves that the defendant is a month- 
Iy tenant liable to pay Rs, 2-08 per month; 


and (2) whether the defendant . proves’ 


that she is a chalgeni tenant of the; suit 
properties, l 


. T. The ined trial ages upon a 
consideration of the oral and documen- 
tary evidence and the surrounding cir- 
cumstances. held that the properties are 
feased not for agricultural purposes but it 
was for residential purposes:»,As also the 
Tease is for residential purposes, the court 
held that the tenancy must be deemed 
to be a tenancy from month to month 


and therefore, a decree for eviction fol-: 


Towed. 
8. The view taken by the icamned 


appellate judge on the other hand is that ; 


the lease in the present case was an agri- 
cultural or horticultural lease and as the 
protection of this provision of Madras 
Cultivating Tenants Protection Act or 
the Mysore Land Reforms Act is avail- 
able, the plaintiff was not entitled to 
seek eviction in the Civil Court. 


9. The learned advocate for the 
appellant cited several authorities in 


P. D’Cunha v. Manakke (H, B. Datar J.}. 


of coconut,, 


A. 1. Re 


support of his submission that the lease 
in question is for residential purpose to 
which I will make a reference in the 
course of this judgment. The learned 
advocate for the appellant however, 
particularly referred me to certain docu- 
ments and I think it is necessary to make 
a reference to these documents, before $ 
consider the authorities cited, ` 


10. . Prior to this suit the presen? 
plaintiff filed O. S. No. 289/52 in” the 
court of the District Munsiff at Manga-~ 
lore. In that suit (copy of that plaint 
is produced and marked as Ex, 0.4 in 
this suit) it was expressly averred that 
the defendant is the chalageni tenant 
under the plaintiff in respect of the resi- 
dential property fully described in the 
pees there-below on an annual ren-« 
tal of Rs. 16/- payable by the end of 
March every year. The property deg; 
cribed in the schedule to that plaint is 
the very property. regarding which the 
present proceedings are instituted, 


1. The written: statement filed in 
the above suit (O. S. No.. 289/1952) is pro- 
duced in this case and marked as Ex. A.5. 
The relevant paragraphs s the written 
statement are paragraphs 4 
which the defendant has denied the 
claim made in the suit but the allega- 
tion: that it was a lease for residential- 
purpose was not denied at all. ‘On the 
contrary, compensation was claimed for 
the improvements affected by him and 
it was further stated that a vacant site 
and a small hut was leased out several 
years ago and it was agreed that com- 
pensation for the value. of the improve- 
ments effected by the defendant would 
be given.. The suit ended in a compro- 
mise decree and the compromise’ memo 
is. produced at Ex, A.6. It was urged 
by the learned counsel for the appellant 
that when we peruse these documents, 
the only -inference that: could be drawn 
is that the original lease was for, resi- 
dential purpose and not for agricultural: 
or horticultural’ purpose, 


' 12. The area that has been. fans 
ed- to the defendant- is hardly 27- cents 
of land and in that area there are so a 
coconut, jack and mango trees and also- 
two small houses. In the written state- 
ment filed in the 1952 suit, it -was not 
stated by: the present defendant that he 
was a tenant holding the land either for 
agricultural or horticultural purpose. On 
the contrary, her case as could be seen 
from Exhibit A.5 that vacant plot of 
land was leased with a small hut years 
ago and she was promised by the land- 
lord ‘that she will be given compensation 
for improvements and that she has spent 
about Rs. 1,000/- towards improvements. 
The failure to assert the claim that she 
was holding the land for agricultural or 
horticultural purpose in -the year 1952 


and 6 in 
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would appear to indicate that, that was 
not the purpose. Moreover in the writ- 
ten statement filed in the present case, 
it has been stated that she is in posses- 
sion of the property for the last over 43 
years and terms are stated to be the 
same. It is the original purpose, there- 
fore that must be looked into. 

Defendant's son has been examined as 
D, W. 1 in the case and he has stated 
that they are residing in the property 
as tenants since about 43 years, In tha 
cross-examination, it was admitted by 
him that his mother is staying in ths 
house and doing household work ani 
no other occupation has she done at any 
time. Even regarding the other mem 
bers of the family, for example, the ne- 
phew and the wife of D. 1, it WES 
mentioned that the newphew works in 
the press and the wife of D. W. 1, wes 
working in the cashew factory. It wes 
also admitted that the mango trees are 
of wild variety and not graft mangoes, 
It was also stated that a few arecanut 
plants have been planted recently. It is 
also necessary in this connection to refer 
to the document chalgeni chit Exhibit A.l 
which was very strongly relied upon ky 
“the learned appellate judge and the learn- 
ed counsel for the respondent-defendart. 
The lease deed is Exhibit A.1 dated 8-_- 
1953 and is at page 75 of the paper booz. 
It is a printed copy of the chalegeni chit 
which is available in the district and 
that has been used. In the lease deed 
mention is made about the trees and also 
about the house. It is also necessary lo 
note that the inapplicable terms in the 
printed lease deed have not been stru:k 
off. It was admitted that under this 
document that the rent payable was 
yearly and it had to be paid on the 30th 
of March and there was a reference in 
the deed to crops, cultivation ete.. and 30 
it was submitted that the purpose must 
be deemed to be horticultural or agri- 
cultural purpose, The reply of te 
other side is that it is a printed form 
which is generally available in the vil- 
lage that has been taken and the tse 
of such a form was not decisive of the 
nature of lease. In that connection, the 
report of the Commissioner was pointed 
out and it shows that there were hard- 
ly any crops grown on the land. The 
mere existence of several trees does not 
mean that the lease was for horticul- 
tural or agricultural purpose. If the 
lease is for residential purpose and “or 
its better enjoyment trees etec.. are also 
given to the tenants, it is defficult to ac- 
cept that the lease is for horticultural 
or agricultural purpose. At this staze, 
it is necessary to refer to the authorities 
cited by the learned counsel for the ap- 
pellant. 


12-A. 
Koya v. Mullasseri Gopala Menon. 


In the case of Kunhamn:ad 
AIR, 


P. D’'Cunha v. Manakke (H. B. Datar J.) 


[Prs, 12-12-A] Mys. 27% 


1943 Mad 181 it has been held as fol- 
lows :— 

“In a plot which is principally used 
as a residential house, there are always 
a few plantain trees and a few cocoanut 
trees and it will be preposterous to say 
that the whole plot including the build- 
ing is used principally for growing fruit 
bearing tress. It is the principal user of 
the plot as a whole that is to be regard- 
ed as a test.” 

It has also observed as follows :— 

s etaa s.. elt is common experience 
even in Madras where there is not plenty 
of water as on the west coast to find in 
residential houses with compounds, a few 
plantain trees, a few coconut trees and 
some murunga trees. It will be a misuse 
of the language to say that the plot as 
a whole is used principally for growing 
fruit-bearing trees. In the west coast 
where there is plenty of water and scar- 
cely any house without a compound there 
will always be a few trees of this des- 
cription and if the view urged by the 
respondent is accepted. every house and 
every residential building in which there 
are a few cocoanut trees or a few plan- 
tain trees must be held to be lands prin- 
cipally used for growing fruit-bearing 
trees and therefore garden lands. I think 
such a conclusion is impossible. The 
Courts below were led away by what I 
have held to be an irrelevant conside- 
ration viz.. that’in 1889 or 1899 a por- 
tion of these lands was let out to the 
then tenant under terms which, in the © 
opinion of the Courts below, show that 
it was then a garden land, 


“It is not clear how the state of 
things at that time would enable one 
to say that it was even then a garden 
land. Even in 1899 there were, in addi- 
tion to the buildings, Twelve cocoanut 
oS three areca, one jack and one paraka 
ree. 
It would be very difficult to say with 
that state of things, the land could pro- 
perly be termed garden land even in 
In the case of P. N. Krishnaraj v. Gulabi 
Bai, 1964 Mys LJ (Supp) 201 it has been 
held as under :— 

“The question whether a given lease 
is or is not a lease of a building within 
the meaning of the Act is a jurisdic- 
tional fact”. 
further it has bees observed as follows: 


Naseeeessveseeos Three lease deeds - exe- 
cuted by him in favour of the previous 
owner Gopalkrishna MBallukuraya are 


marked Exs. A3. A4 and A5 of the 
years 1938, 1946 and 1955 respectively. 
All these are described as chalgeni chits 
and do not bear stamp. 
They provide for an annual geni of 
Rs, 110/-, In the schedule annexed to 
these leases the property S. No. 82/8 to- 
gether with two tied houses, well, cocoa- 
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nut trees and other fruit bearing tress, 
Whereas in the first two deeds the pro- 
perty is referred to in the body of the 
document as “Garden ete, entire pro- 
perty” fully described in the schedule, 
the third document Ex. A5 refers to it 
in the body of it as “Garden houses ete. 
entire property” fully described in the 
schedule. There is nothing in the defini- 
tion to indicate the extent of the garden 
or grounds which may be said to be am- 
purtenant to a building or = specifying 
particular relation that should exist 
between the area of the building and 
the area of garden or grounds before 
the latter can be said to be appurtenant 
to the former. The question, in my opi- 
nion, should therefore depend. entirely 
upon the facts of each case, the point 
for investigation being whether the gar- 


den or grounds is or are enjoyed alorg | 


with the building by persons occupying 
that buiiding.” 


In the case of Laxman Nayak v. Paul 
Louis, (1969) 2 Mys LJ 577 this Court 
has held as follows:— 


“Where a chalgeni lease was grant- 
ed and the object of the lease was for 
dwelling purposes and the lessee wag to 
look after the trees that were on the land, 
and the lessee was a tailer who carried 
on tailoring work in the house, held the 
lessee could not be held to be a culti- 
vating tenant.” 


13. From a perusal of these deci- 
sions, it would be clear that what must 
be seen is the purpose and the mere use 
of either a printed form or a deed styl- 
ing as. a chalgeni lease deed does not 
make it a lease for non-residential pur- 
pose, 


13-A. - A small extent of the area 
has been leased and it is quite normal 
in this part of the State to have a few 
fruit bearing trees in the compound, The 
plot is used to be for residential purpose 
and there is hardly any area left to carry 
on agricultural operation. As rightly 
pointed out in Kunhammad Koya’s case, 
AIR 1943 Mad 181, in the west coast 
there is scarcely any home. without 2 
compound and there will always be & 
few trees like mango, jack and cocoanut 
trees. The occupation of the respondent 
would also indicate that the lease was 
not for agricultural or horticultural pur- 


The use of the printed chalgeni chit 
cannot be decisive in such matters. The 
lease appears to be for the residential 
purpose and the lessee was only to look 
after the trees that were on the 
land. It is also necessary to note that 
there is nothing in the deed to indicate 
that the lease was for horticultural pur- 
poses, In these circumstances, it would 
be apparent that the plea of the benefit 


Thimmaiah v. University of Mysore 


. 1956), S 


A.I. R. 


of the Madras Cultivating Tenants Pro- 
tection Act and the Mysore Land Reforms 
Act is being only claimed to avoid evic- 
tion. Having regard to the fact that 
in 1952 when a specific claim was made 
that the lease was for residential pur- 
pose, it was not denied nor disputed that 
the original lease which commenced 
several years ago is continuing even now, 
the execution of the document like Ext, 
A.5 does not make it, a lease for non= 
residential purpose. Thus the view taken 
by the learned appellate Judge to the 


contrary is unsustainable. 


14, In that view of the matter, 
this appeal is allowed, the judgment and 
decree passed by the learned appellate 
Judge are set aside and that of the trial 
Court is restored. In the circumstance 
parties will bear theit own costs. ~* 


- Appeal allowed, 


i 
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A, NARAYANA PAI, C. J. AND V. S. 
MALIMATH, J. 


Thimmaiah, Petitioner v. The Univer-~ 
sity of Mysore and others, Respondents. 
Writ Petn. No. 1671 of 1967. D/~ 29-3 
72, 


a Mysore Univexcity Act (23 of 
. 26 (1) — Power to make rules 
under or amend, alter or modify them . 
vests only in the Chancellor. (Para 6) 

(B) Mysore University Act (23 of 
1956), S. 20, Cl. (i) (iti) — Power of the 
syndicate under — When can be exer- 
cised. (Para 9) 


(A + B) The clear effect_of the sub- 
s, (1) of S. 26 is that the rule-making au- 
thority is the Chancellor, Ordinarily or 
normally, the power of amendment is 
part of the power of legislation and it 
is the original legislative body which 
made the rules that should be regarded 
as itself having or being vested with the 
power of amendment or alteration. 


The language of sub-section (1) of 
Section 26 of the Act is conclusive on 
the question of power. It may be that 
if there are no rules made under the 
sub-section by the Chancellor, the Syndi- 
cate may provide for any contingency 
or situation by acting under clause (j) 
Gii) of Section 20. But if the rules are 
actually made by the Chancellor, the 
power of the Syndicate under clause (i) 
Gii) of Section 20 is no longer available 
for being exercised in respect of matters 
covered by the rules made by the Chan-~ 
cellor. (Paras 6, 9) 

M. Rama Jois. for Petitioner; P, K, 
Shyamasundar, for Respondent No, 1. 
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NARAYANA PAI, C, J.:— The peti- 
tioner. who is a Second Division Clerk 
in the University of Mysore, complains 
that he had been unlawfully denied pro- 
motion to the position of First Division 
Clerk, which, according to him skould 
have been extended to him in ncrmal 
course in the month of April 1966, 


2. According to the counter—affi- 


davit filed on behalf of the University, 


' pondent 3 K. 


4, 
t 


there were only four persons eligibl= for 
promotion at that time. —— three by hav- 
ing passed the required departmenta_ test 
and one by having completed 45 years of 
age. These four persons were seniors to 
the petitioner, 


3. There were three vacancies. If 
these three vacancies were filled by pro- 
motion of the persons mentioned above, 
lawfully and without contravening any 
of the rules of the University. the peti- 
tioner could have no grievance. Mr. Rama 
Jois states that the petitioner is in a 
position to demonstrate that at least two 
promotions are illegal — those of res- 
S. Narayana Rao and of 
respondent 4.L. Aswathanarayana Setty. 
His reasons therefor are the -following: 
According to the rules made by the 
Chancellor under Section 26 (1) of the 
Mysore University Act, the cadre of First 
Division Clerks is to be filled by promo- 
tion to the extent of 66 2/3 per cent of 
persons who have passed the University 
Departmental test — Advanced Grade, and 
the Cadre of Second Division Clerks is 
to be filled to the extent of 66 2/3 per 
cent by direct recruitment and 33 1 per 
cent by promotion from the cad-e of 


Attenders. Muchis ete. The result is 
that for promotion into the cadre of 
First Division Clerks, passing of the 


departmental test is essential. anc for 
entry into Second Division Clerks typ- 
ing is not a qualification. The 3rc res- 
pondent Narayana Rao, mentioned cbove, 
was born in December 1920 and is said 
to have been exempted from taking the 
departmental test by a resolution cf the 
Syndicate of the University. Aswatha- 
narayana Setty, 4th respondent, was ori- 
ginally recruited as a Typist but rans- 
ferred to the cadre of Second Division 
Clerks by virtue of a resolution oz the 
Syndicate. 


4. If the rules promulgated by 
the Chancellor are alone looked int and 
enforced. neither the third respcmdent 
nor the fourth respondent could hav= rea- 
ched the position of First Division Clerks, 
-—— the former because he had not passed 
the departmental test. and the latter be- 
cause he could not have been regularly 
recruited as a Second Division Clerk at 
all, and if he is to be treated as a direct 
recruit on the date of change of cadre, 
hia would be junior to the petitioner. 
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5. The question, therefore, is whe- 
there the resolutions of the Syndicate 
have legal effect or could be given the 
legal effect of altering or amending the 
rules framed by the Chancellor under 
Section 26 (1) of the Act, 


-6. Section 26 (1) reads as fol- 
lows :-—~ 

“Appointment to. the staff of the 
University shall be made in accordance 
with rules made by the Chancellor in 
consultation with the Syndicate.” 
The clear effect of the sub-section is 
that the rule-making authority is the 
Chancellor and that the function of the 
Syndicate in that regard is only of a 
consultative body which the Chancellor 
should consult before making the rules. 
Ordinarily or normally, the power of 
amendment is part of the power of legis- 
lation and it is the original legislative 
body which made the rules that should 
be regarded as itself having or being 
vested with the power of amendment 
or alteration. 


7. It is, however, contended that 
the Syndicate also may deal with the 
question of qualifications under Cl. (i) 
(iii) of Section 20 of the Act, according 
to which one of the powers of the Syndi- 
cate iS 

“to prescribe the number. qualifica- 
tions and emoluments of all other em- 
ployees of the University, and to define 
their duties and conditions of service.” 
“Prescribe” is defined in Section.2 (e) to 
mean “prescribed under this Act, sta- 
tutes, Ordinances, Regulations or Rules”. 


8. The first argument of Mr. Rama 
Jois is that there is no power in the 
Syndicate to make rules when there are 
rules already made by the Chancellor 
under Section 26 (1) or to amend or alter 
or otherwise modify the operation of the 
rules, if already made by the Chancel- 
lor. Secondly, he says that even if some 
such power is to be read in clause (j) (iii) 
of Section 20 of the Act, that power can 
be exercised only by the process of pres- 
cribing which, having regard to the de- 
finition, does not comprehend or com- 
prise or refer to a resolution. 


9. As already indicated by us, the 
language of sub-section (1) of Section 26 
of the Act is conclusive on the question 
of power. It may be that if there are 
no rules made under the sub-section by 
the Chancellor, the Syndicate may, pro- 
vide for any contingency or situation by 
acting under clause (i) (ili) of Section 20. 
But if the rules are actually made by 
the Chancellor, the power of the Syndi- 
cate under clause (ji) (iii) of Section 20 
is no longer available for being exercis- 
ed in respect of matters covered by the 
rules made by the Chancellor. A har- 
monious construction of the two provi- 
sions is possible and is obvious, if one 
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bears in mind the fact that the Chancel- 
lor is required to make rules only in con- 
sultation with the Syndicate. Hence the 
statutory necessity of arming the Syndi- 
cate with some effective power under 
Clause (i) -(iii) of Section 20 until the 
regular legislative power of the Chancel- 
lor is exercised under sub-section (1) of 
Section 26 in consultation with the Syndi- 
‘cate, 


10. In this view. the second argu- 
ment need not be discussed, 

11. We hold therefore that the 
resolutions of the Syndicate depended 
upon in support of the validity of the 
promotions of respondents 3 and 4 can- 
not be given such legal operation as to 
do away with the necessity of obeying or 
eémplying with the strict terms of the 
rules made by the Chancellor under Sec- 
tion 26 (1) of the Act. These promo- 
tions therefore become iepa and we 
hold accordingly. 


12. We therefore Aen that the 
case of the petitioner for promotion to 
the position of first Division Clerk be 
considered as on the date when respon- 
demts 3 and 4 were promoted and that 
if he is found fit and promoted, he be 
given all benefits consequential thereon. 


Order accordingly, 
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Krishnaji Vasudey Paradeshi, Appel- 
lant v. N. R. Mattikoppa and Co. and an- 
other, Respondents. 


Second Appeal No. 1292 of 1969, D/- 
27-3-1972, against Judgment and decree 
of Civil J., Hubli, D/- 9- 10-1969. 


Limitation Act (1908), S. 12 (2) — Time 
requisite — Interval between date of 
judgment and signing of decree if can 
be excluded, 


Section 12 (2) admits of two periods 
of exclusion: (1) the entire period from 
the date of judgment to the date of sign- 
ing the decree. and (2) the time requir- 
ed for actual obtaining of copy. For 
excluding the period under the first part, 
application for: copy is not necessary, AIR 
1959 Mys 253 & AIR 1937 Bom 162 (FB), 
Relied upon. Conflicting case law dis- 
cussed. (Paras 5 & 7) 
Cases Referred: Chronological Paras 
. (1970) R. S. A. No. 75 of 1970 (Mys), 

Gopal Krishna Rao Desai vy, 
Laxmibai 
(1968) R. S. A. No. 351 of 1968 
(Mys). Sheshamal Khushalchand 
Kothayi v. B. Mudakappa 
AIR 1966 Pat 1 = 1966 BLJR 359 
(FB), State of Bihar v. Md. Ismail 5 


GP/GP/D574/72/MSR/KSB 


Krishnajf v. N. R. M. & Co. (H. B. Datar J.) ? 


` entire period i. e.. 


A.L R. 
AIR 1960 Mys 216. C. Raghavendra 
Rao v. Vasavamba 
AIR 1959 Mys 253, Channabasappa 
v. Narasing Rao 5. 7 
AIR 1937 Bom 162 = 39 Bom LR 32. 
(FB), Murlidhar v. Motilal 5. 7 
M. Rama Bhat, for Appellant; S. C. 
Javali, for Respondent. 
| JUDGMENT :— Plaintiffs instituted 


L, C. Suit No. 20/1966 in the Court of 
the Munsiff at Hubli. That suit was 
heard, and by the judgment dated 30-9- 
1966 a decree was passed in favour of 
the plaintiffs. The draft decree appears 
to have been circulated and the learned 
Advocates for the parties signed the draft 
decree on 31-10-1966. On that very day, 
an application for copy was filed on 
behalf of the defendant asking for the 
certified copy of judgment and decree. 
The learned Judge signed the original 
Decree on 2-11-1966. The certified copy 
was delivered to the appellant-defendant 
on 18-11-1966 .and the appeal was filed 
on that very day. The appeal was re- 
gistered as Civil Appeal No. 192/1966 on 
the file of the Civil Judge, Hubli, 


2 When the appeal came up for 
hearing several years later. the learned 
appellate Judge took the view that the 
appeal was barred by limitation, and ac- 
cordingly dismissed the appeal. That is 
how the defendant has preferred the 
second appeal. 


3. The short question that arises 
is as to whether the appeal filed by the 
defendant i. e., Civil Appeal No. 192/1966 
is within limitation. It is submitted by 
the learned Advocate for the appellant 
that the view taken by the lower appel- 
late court is opposed to the several deci- 
sions of this Court and the learned ap- 
pellate Judge was wholly in error in 
holding that the appeal was barred by 
limitation. It was submitted that the 
guestion of applying for a certified copy 
of the decree did not arise prior to the 
signing of the decree, and for purpose 
of computing the period of limitation, the 
the period from the 
date of the judgment till the date of 
signing the decree was required to be 
excluded. It was, on the other hand, 
submitted by the learned Advocate for 
respondent that since the application for 
copy was filed on 31-10-1966 beyond the 
period of limitation, what is applicable 
is the principle laid down by this Court 
in C. Raghavendra Rao v. Vasavamba, 
AIR i960 Mys 216. 


4. The short question is which of 
these contentions urged by the learned 
Advocates, is sound. 


5. In Channabasappa v. Narasing 
Rao., AIR 1959 Mys 253 while consider- 
ing the scope of Section 12 (2) of the 
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Limitation Act, 1908, this is what was 
laid down: 

“The provisions of Section 12 (2) 
admit of two periods of time for exclu- 
sion :-— 

(1) the period from the date of the 
fudgment upto the date of signing of 
the decree; 

(2) the period from the date of ap- 
plication for copy to the date when the 
copy is ready for delivery. 


Although ordinarily the whole of former 
period deserves to be excluded, that can- 
mot be laid down as a necessary cense- 
quence. What has to be excludec is 
time requisite which means the time 
properly required, Generally in 2ases 
in the mofussil where the preparation of 
the decree and the signing of it is whol- 
Iy to be done by the court itself wi-hout 
reference to any parties, it can be safe- 
Iy said that the time so required is one 
for which the party is not responsible. 
Hence that period of time deserves ~o be 
properly excluded.” 
As pointed out by this Court. the trovi- 
sions of Section 12 (2) admit of two 
periods of exclusion: (1) the entire period 
from the date of judgment to the date 
of signing of the decree, and (2) the time 
required for actual obtaining of zopy. 
The first is excluded having regard to 
the fact that it has to be treated as a 
time requisite for preparation of d=cree 
itself. That is why in that case it was 
held that when the judgment was de- 
livered ‘on 30-9-1954, decree was actual- 
ly signed on 2-12-1954 and the appeal 
was filed on 23rd December 1954 the 
entire period from 30-9-1954 to 2-12-1954 
was required to be excluded. In giving 
this decision, this court referred te the 
judgment of the Full Bench of the High 
Court of Bombay in Murlidhar v. Moti- 
lal, AIR 1937 Bom 162 (FB). Beau- 
mont, C. J. in that case held tha: 


“The decisions of this Court really 
amount to adding to Section 12 a proviso 
that application for copy of the decree 
has been made before the time limited 
for appeal by Art, 151 has expired. and 
the section contains no such proviro.” 


It was further stated that for pur- 
poses of claiming a benefit of Section 12 
of the Act, making of the application for 
copy was not requisite, and the “court 
therefore stated that the court cannot 
impose upon the statutory right >of an 
appellant. a restriction not warranted by 
the Act. So in computing the treriod 
of time for appeal, it is legitimate to 
exclude the period required for obtain- 
ing the copy even when no guch appli- 
cation for copy was made till after the 
expiration of the time for appeal. This 
principle of law has been applied to cases 
which have arisen after the Limization 
Act of 1963. This court has followed the 
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decision of Patna High Court in State of 
Bihar v. Md. Ismail, AIR 1966 Pat 1 (FB) 
in which it was held that: 


“Under Section 12 of the New Act 
of 1963, the time taken by the Court to 
prepare the decree before the applica- 
tion for its copy is made, shall be in- 
cluded in the time requisite for obtain- 
ing the copy.” 


There are two other judgments of this 
Court. One is the judgment in Shesha- 
mal Khushalchand Kothayi v. B. Mudak- 
appa, (R. S. A. 351 of 1968 (Mys)) ap- 
pearing at Item 229 reported in Short 
Notes of Recent Decisions, In that case 
Santhosh, J. laid down that the period 
from the date of judgment till the sign- 
ing of the decree should be excluded 
under Section 12 (2) of the Act, and in 
computing the period of limitation for 
an appeal, the period from the date of 
judgment or the date of the decree and 
the date on which the decree is signed 
must be excluded even in cases where 
an application for copy of the decree is 
given after the decree is signed. The 
same has also been reiterated in a recent 
judgment in Gopal Krishna Rao Desai 
v. Laxmibai reported in Short Notes of 
Recent Decisions at Items 32 (R. S. A. 
No. 75 of 1970 (Mys)). In that case also 
it was held that: . 


“The explanation to Section 12 states 
that in computing “time requisites 
for obtaining a copy of a decree or an 
order”, the time taken by the court to 
prepare the decree or an order before an 
application for a copy thereof is made 
shall not be excluded. This is in con- 
trast to the wording of Clause (2) of 
Section 12 which provides that in com- 
puting “the period of limitation for an 
appeal......... ” the time requisite for 
obtaining a copy of the decree, sentence 
or order shall be excluded. Hence. the 
intention of the legislature must be deem- 
ed to be to exclude the period taken by 
the court to prepare the decree and 
order before the application for a copy 
therefor is made in computing the period 
of limitation for an appeal etc. under 
Clause (2) of Section 12. Hence, the 
lower appellate court was in error ~~ in 
coming to the conclusion that there was 
delay in filing the appeal.” 


6. In C. Raghavendra Rao v. 
Vasavamba, AIR 1960 Mys 216. the court 
was considering the scope of Section 4 
and Section 12 (2) of the Act. In the 
present case, in my view, the provisions 
of Section 4 is wholly inapplicable and 
Section 4 is not invoked at all. AIR 1960 
Mys 216, the court did not consider the 
question which arose in the present case 
whether the period of limitation should 
be computed either from the date of 
judgment or the date of decree. In that 
view of the matter, in my view, the 
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principles laid down in C. ‘Raghavendra 


Rao’s case, AIR 1960 Mys 216 do not 
apply. 
Ts From the facts already stated 


and the dates already mentioned, it would 
be apparent that the decree was signed 
on 2-11-1966 and the appeal is filed on 
18-11-1966. The appeal was obviously in 
time. As already pointed in AIR 1959 


Mys 253 following the Full Bench deci-' 


sion in AIR 1937 Bom 162, it was un- 
mecessary for the appellant to apply for 
the certified copy for the purpose of get- 
ting the benefit of the period from 30-9- 
1966 to 2-11-1966. In that view the 
learned Judge was wholly in error in 
holding that the appeal is barred by 
‘limitation, 


8. This appeal is therefore allow- 
ed. the judgment and decree passed 
- by the appellate Judge are set aside and 
he is directed to hear and dispose of the 
appeal on merits and in accordance with 
law. In the circumstances the parties 
will bear their own costs, 

9. The appellant is entitled to re- 
fund of Court fee paid on the Memoran- 


dum of Appeal, 
. Appeal allowed. 
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Kallappa Sidappa Suryawanshi. Ap- 
pellant v. Akkavva, Respondent. 


Second Appeal No. 594 of 1968, D/- 
94-2-1972 against decree of Civil J. 
Belgaum, D/- 8-2-1968. 


Limitation Act (1908), Art. 120 — 
Suit for declaration that marriage is null 
and void — Suit is governed by Art. 120 
— Cause of action when arises. (1898) 
ILR 22 Bom 430 & AIR 1945 Cal 484, 
Followed, (Paras 8 and 11) 


The cause of action for a suit for 
declaration that the marriage is void 
arises when a marriage takes place, if 
however the parties are minors at the 
time of the marriage. when they attain 
maiority. In any event the cause of 
action accrues when the parties to the 
marriage claim the status and not from 
any other date. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1961 SC 808 = (1962) 1 SCR 
67, C. Mohammad Yunus v. Syed 
Unnisa 
AIR 1960 SC 335 = (1960) 2 SCR 
253, Rukhmabai v. Laxminarayan 
AIR 1945 Cal 484 = 49 Cal WN. 
570, Sophy Auerbach v. Shiva- 
prosad Agarwalla 
(1898) ILR 22 Bom 430, Bai Shirin- 
bai v. Kharshedji Nasarvanji 
Masalavala 
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V. Krishnamurthy, for Appellant 
S. L. Benadikar and N. A, Mandgi, fon 
Respondent. 


JUDGMENT:— The appellant in this 
appeal is the plaintiff. He filed O. S. 
163/62 in the court of the Civil Julge, 
Junior Division, Hukkeri, on 21st Decem- 
ber, 1962, claiming the following reliefs: 

1. Declaration that the marriage 
solemnised between the plaintiff and the 
defendant is null and void and as such 
the defendant is not the wife of the 
plaintiff; and 

2. Declaration that the issue which 
would be born to the defendant is not a 
legitimate issue of the plaintiff, 


- For -the purpose of proper appreciation 


of the points arising in this appeal, it is 
necessary to set out the geneological tree 
Which has been mentioned by the plains 
tiff in the plaint. It is as follows:— 
{See geneological tree on next pagel] 
The case of the plaintiff is that he is 
the natural son of Padmavati wife of 
Satappa-Tavanappa Shankannawar, ‘who 
happened to be the daughter of Siddappa 
son of Raghu @ Rayappa shown in the 
geneological tree. His case is that Sidd- 
appa’s son Tavanappa died without any. 
issues several years ago and it is for 
this reason he took the plaintiff, who hap- 
pens to be the daughter’s son in adoption 
on the 10th of November 1932. It was 
also stated that the deed of adoption has 
been executed on the 15th of December 


` 1932 and as such he has become the ad- 


opted son of deceased Siddappa. It was 
therefore: alleged that as the result of 
adoption his ties in the natural family 
have been extinguished and he has be- 
come the member of Suryawanshi fami- 
ly. It is also the case of the plaintiff 
that the defendant is the daughter of one 
Shanker who happens to be the son of 
the elder brother of his adoptive father 
Siddappa and on account of such rela- 
tionship existing between them, there 
could not have been a marriage between 
the parties, It was, however, stated that 
such a marriage which had taken place 
im the year 1944 between him and the 
defendant as per Hindu Law is illegal 


because the relationship of the parties 


was within prohibited degrees. 


It was further stated that after af- 
taining majority, he came to know about 


his marriage being null and void on ac- 


count of its being within prohibited 
degrees and also after coming to know 
that the defendant is leading immoral life, 
he did not keep any contact with the 
defendant as husband and wife. It was 


+ 


also alleged that as the defendant and 


her father did not agree for dissolution 
of the marriage and as there was every 
likelihood of the defendant leading an im- 
moral life and giving birth to an Ulegiti- 
mate child, the suit was instituted. 
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2, In the plaint it was furimer 
alleged that the cause of action for the 
suit arose some time in October 1962 as 
the defendant has taken steps to approach 
the Magistrate’s Court for recovery of 
maintenance. 

3. The defendant resisted the suif 
on several grounds. It was contended by 
her that the marriage between herzelf 
and the plaintiff is not within the rro- 


hibited degrees and as such it is not rull- 


and void. It was contended that oaly 
blood relationship should be taken into 
consideration and not the relationship by 
adoption and therefore the marriage be- 
tween the plaintiff and the defendant is 
not within the prohibited degrees. It was 
also contended that the parties are not 
governed by Hindu Law and even assum- 
ing that they are governed by Hindu Law, 
as there was no blood relationship be~ 
tween the parties, it could not be con- 
sidered that the marriage is within the 
prohibited degree. 

It was also contended by her that 
they have cohabited after marriage and 
the marriage has been consummated and 
they had access to each other at all the 
relevant point of time. It was specifical- 
ly stated that the defendant was residing 
near her father’s house and after attein~ 
ing puberty she went to the plaintiff as 
a wife and they were living together as 
husband and wife and that recently plein~ 
tiff’s sister Sonawwa with an intention 
to marry her sisters daughter Chem- 
pawwa began to treat the defendant with 
cruelty and’ she was compelled to leave 
the house. It was further stated tnat 
she had become pregnant on account. of 
her cohabitation with the plaintiff and 
that the said Sonawwa was trying to 
take ‘Sodapatra’ from the defendant with 
a view to marry her sisters daughter. 
Champawwa with the plaintiff. The de- 
fendant contended that as she is the 
legally wedded wife of the plaintiff and 
has become pregnant by him. the. plein- 
tiff is not entitled to the reliefs souzht 
for. The defendant also contended that 
the suit filed by the plaintiff was barred 
by limitation. It was stated that the 
marriage has taken place years ago and 
the suit which has not been filed. within 
6 years from the date of marriage, is 
barred by time. The defendant 
pleaded estoppel. 


Is not the wife of the plaintiff. 


Elso: 


4. The Tearned trial Judge on 
these pleadings framed the following 
issues:— 

1. Whether the suit is barred by 
time? 

2, Whether the defendant proves that 
the plaintiff is estopped from challenging 


-the marriage? 


3. Has this court no jurisdiction to 
try this suit? 

4. Does the defendant prove that the 
Parties are not governed by Hindu Law 
so far as the marriage between the plain- 
tif and defendant is concerned? 

5. Is the marriage not consummated 
and that there was no cohabitation or 
access between the parties? 

6. Does defendant prove that the 
marriage is valid by custom? 

7. Does plaintiff prove that marriage 
ïs within prohibited degrees and hence 
void in law? 

8. Is plaintiff entitled for declaration 
sought? 

- 9. Is defendant entitled for compen~ 
sation of Rs, 500/- as claimed by her? 

10. What order? 

The learned trial. Judge after recording 
voluminous evidence upheld the case of 
the plaintiff and by the judgment dated 
7th of April 1964 decreed the plaintiff's 
suit with costs. It was declared that the 
marriage of the plaintiff with the defend- 
ant is null and void and the defendant 
It was 
further declared that any issue born to 
the defendant including the one that is 
to be born to her -after this suit cannot 
be the lawful issue of the plaintiff. 

5. The correctness of this deci- 
sion was challenged before the appellate 
court in Civil Appeal No. 299/64. The 
learned Civil Judge by the judgment 
dated 8th February 1968 allowed the ap- 
peal, set aside the decree of the lower 
court and dismissed the plaintiff’s suit. 
The learned Civil Judge also ordered that 
the parties shall bear their own costs. 
The learned Civil Judge has held that 
the suit of the plaintiff was barred by 
limitation and dismissed the suit on this 
ground. l 

6. It is this decree that is chal- 
lenged in the present second appeal. 

7. Both the learned Advocates ap- 
pearing for the parties submitted that 
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in the event the decree of the lower ap- 
pellate court is confirmed on the question 
of limitation, then the findings of both 
the courts below on the question of vali- 
dity of the marriage between the plain- 
tiff and the defendant may be kept open 
and the court need not decide that ques- 
tion in the present second appeal. There~ 
fore I requested the learned Advocates 
appearing for the parties to advance argu- 
ments on the question of limitation. I 
am in agreement with the view taken 
by the lower appellate court and I think 
it appropriate and as requested by the 
learned Advocates appearing for the par- 
ties to set aside the finding of both the 
courts below on the question relating to 
the validity of the marriage between the 
plaintiff and the defendant. 


8. For the purpose of deciding the 
question as to whether the suit filed by 
the plaintiff is barred by limitation, it 
would be necessary to find out as to when 
the cause of action accrues. Therefore 
it would be necessary to go into the ques- 
tion as to whether the marriage cere- 
mony has in fact taken place and whe- 
ther it was consummated. It is clearly 
admitted in the plaint that the marriage 
ceremony has taken place. The other 
‘finding of fact recorded by the learned 
appellate Judge is that the parties lived 
as husband and wife and so I have to 
See as to whether the finding recorded 
by the appellate judge is justified by the 
evidence on record. One of the issues 
was as to whether the marriage was con- 
summated andasto whether there was co- 
habitation between the ‘parties. The 
learned appellate Judge accepted the evi- 
dence and held as follows:— 


“Considering the probabilities in the 
case, I am inclined to rely on the evi- 
dence- given by the defendant that she 
after attaining puberty, went and lived 
with the plaintiff in his house as his wife 
for a considerable time”. 


In the evidence before the court. the 
plaintiff who has been examined at (Ex. 
_ 38) stated that his marriage took place 
with the defendant 19 years ago, that at 
the time of his marriage he was 13 years 
of age and the defendant was 9 years of 
age. It was further stated that as the 
defendant filed criminal case against him 
he was required to file this suit for a 
declaration that the marriage is void. In 
paragraph 3 of his deposition. he has 
Stated that he attained majority within 
5 years after his marriage with the de- 
fendant. He denied in paragraph 4 of 
bis deposition that after the defendant 
attained puberty she came to his house 
. and began to cohabit with him as wife. 
The defendant who is examined (Ex. 49), 
on the other hand, in her evidence before 
the court has stated that after she at- 
tained puberty, her father sent her to 
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the house of plaintif with rottibutti and 
Sari. Rottibutti was distributed to all 
the inmates of the village after reaching 
the plaintiff’s house. The bed ceremony 
took place on the same night and she 
began to reside with him for 8 years. She 
further stated that the relationship was 
good for long time, but after some time 
the sister of the plaintiff started giving 
trouble. 


- This evidence of the defendant is 
supported by the evidence of Shankar- 
appa who is the father of the defendant, 
whose evidence is marked at Ex. 54. He 
has also mentioned about the fact that 
after the defendant attained puberty, she 
was sent to her husband’s house and the 
plaintiff and the defendant lived together 
as husband and wife. To the same effect 
is the evidence of Siddarai Adappa Beda~ 
kihal (Ex. 55); Kallappa Annappa Sankan~ 
navar (Ex, 58); Alagouda Nanagouda Patil 
(Ex. 59); Chintamani Parishnath Pandit 
(Ex. 60). All these witnesses have stated 
that the defendant was residing in the 
house of the plaintiff. The learned ap- 
pellate Judge came to the conclusion that 
their evidence was acceptable and that 
there was cohabitation and the plaintiff 
and the defendant have lived as husband 
and wife. The finding, therefore, of the 
learned appellate judge that there was 
cohabitation is acceptable and is therefore 
affirmed. Now the question is whether 
having regard to these findings the plain~ 
tiffs suit for a decree that the marriage 
between the plaintiff.and the defendant 
is void is within time. It is not disputed 
by the learned Advocates appearing for 
the parties that the provisions of Arti- 
cle 120 of the Indian Limitation Act ap- 
plies to the facts of this case. So the 
only question is as to whether the pre- 
sent suit filed on the 21st December 1962 
for a declaration that the marriage is 
void which has taken place in the year 
1944 is within time or not. In the case 
of Bai Shirinbai v. Kharshedji Nasarvanji 
Masalavala, (1898) ILR 22 Bom 430, the 
provision of Art, 120 of the Indian Limi- 
tation Act came up for consideration Dbe- 
fore the High Court of Bombay. It was 
held in that case as follows:— 


“It is admitted that Art. 120 of the 
schedule to the Limitation Act governs 
the present case. as no other article in 
the schedule applies specifically to it. 
That article allows a period of six years 
within which to sue from the time when 
the right to sue accrues. We agree with 
the lower appellate court that the right 
to sue the cause of action-accrued during 
the plaintiff's infancy at the time when 
being of years of discretion she knew of 
the marriage and understood’ its conse~ 
quences, which is found to be at latest 
when she was fourteen years of age, 
That being so. the effect of Section 7 of 
the Act is to allow the plaintiff three 
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years’ time within which to sue after 
attaining her majority. We must, there- 
fore, inquire whether for the purpose of 
bringing this suit the plaintiff attained 
her majority on reaching the age of 
eighteen or of twenty-one years. “Whe 
question is by no means free from dffi- 
culty”, 


It may be noted that in that case, the 
suit was filed on the llth of September 
1890 alleging that the marriage ceremony 
which had taken place in the year 1869 
when she was born on the 20th of 
September 1866 was null and void and 
the marriage ceremony had not crested 
the status of husband and wife. The 
defendant contended in that case that 
the suit was barred by limitation and the 
plaintiff could not repudiate the same. 
The trial court had dismissed the suit 
and the appellate court confirmed -hat 
decision and in second appeal the Eigh 
Court of Bombay confirmed the decisz-ons 
of the courts below. From the extrac: of 
the judgment of the Bombay High Ceurt 
which is already given above, it is cear 
that the court held that the cause of 
action accrued during the plaintiffs in- 
fancy at the time when being of yz2ars 
of discretion she knew of the marr age 
and understood its consequences anc in 
any event within 3 years after attaiming 
majority. It was further held that the 
suit must be within three years on at- 
taining the age of eighteen years. 


9. The next is the judgment in the 
case of Sophy Auerbach v. Shivaprosad 
Agarwalla, AIR 1945 Cal 484. In that 
case, a question similar to one that arises 
in this appeal came up for decision whe- 
ther the suit was barred by limita-ion. 
It was contended before the High Court 
of Calcutta that there is no limitetion 
in matrimonial matters and the suit 
could be filed at any time, Lodge, J. re- 
jected the contention and held that the 
Limitation Act does apply and it was 
. Art. 120 that applies. Thereafter zon- 
sidering the provisions of Art. 120 this 
is what has been stated: 


“A suit for a declaration that the 
marriage of plaintiff with defendart is 
null and void is not a suit in the matri- 
monial jurisdiction of the court, but in 
its ordinary original civil jurisdiction and 
hence it is governed by the Limitation 
Act. Exception to Section 27 does not 
apply. since the exception in Section 27 
regarding matrimonial matters refers only 
to suits under the Divorce Act. Sec- 
tion 23 has no application to the suit. 
Article 120 is the article to be applied. 
The right to sue in such a case accrues 
as soon as the wedding ceremony has 
been performed, or as soon as the de- 
fendant has claimed marital rights and 
not from the date of the plaintiff's know-~ 
ledge of ber rights”, 
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It was further stated at page 485:— 


“The claims of the defendant to 
marital rights were apparently conceded 
over a space of years, Therefore it can- 
not be suggested that they were repelled 
and were consequently unsuccessful. so 
as to make subsequent claims a new cause 
of action”. 

In another paragraph it was stated thus: 

“In the present suit, it is obvious thaf 
the right to a declaration that the mar- 
riage was a nullity accrued at least as 
soon as the defendant claimed marital 
rights, and that there was a clear and 
unequivocal threat to infringe the plain- 
cae rights by the defendant from that 

e 


Thus it is clear that according to the 
view taken by the High Court of Calcutta 
the right to sue in case of declaration 
that the marriage of the plaintiff and the 
defendant was null and void accrues as 
soon as the wedding ceremony was per- 
formed or as soon as the defendant has 
claimed marital rights. 


10. The learned counsel appearing 
on behalf of the appellant brought to my 
notice two judgments of the Supreme 
Court. The first is the case of Rukhma- 
bai v. Laxminarayan, AIR 1960 SC 335. 
In that case. Head Note D of the report 
was relied upon and it reads thus:— 

“There can be no ‘right to sue’ until 
there is an accrual of the right asserted 
in the suit and its infringement, or at 
least a clear and unequivocal threat to 
infringe that right, by the defendant 
against whom the suit is instituted. 

Where there are successive invasions 
or denials of a right, the right to sue 
under Art. 120 accrues when the defend- 
ant has clearly and unequivocally threa- 
tened to infringe the right asserted by 
the plaintiff in the suit. Every threat by 
a party to such a right, however. ineffec- 
tive and innocuous it may be. cannot be 
considered to be a clear and unequivocal 
threat so as to compel him to file a suit. 
Whether a particular threat gives rise 
to a compulsory cause of action depends 
upon the question whether that threat 


effectively invades or jeoparadises the 
said right’. 
Similarly reliance js placed upon the 


judgment of the Supreme Court in the 
case of C. Mohammad Yunus v, Syed 


‘Unnisa, AIR 1961 SC 808 and what is 


relied upon is Head Note B which reads 
as follows:— 


“A suit for a declaration of a right 
and an injunction restraining the defend- 
ant from interfering with the exercise of 
that right is governed by Art. 120. Under 
the Article there can be no right to sue 
until there is an accrual of the right as- 
serted in the suit and its infringement or 
at least a clear and unequivocal threat 
to infringe that right. 
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The plaintiffs claiming as heirs of one 
F sued to obtain a declaration of their 


rights in a certain institution which was. 


in the management of trustees with an 
injunction restraining the defendants 
(other claimants) from interfering with 
their rights. The trustees never denied 
their right:— 

Held that if the trustees were willing 
to allow the plaintiffs their legitimate 
rights, mere denial by the defendants of 
the rights of the plaintiff would not set 
the period of limitation - under Art. 120 
running against them”. 


Therefore, it was submitted by the learn- - 


ed counsel for the appellant that the cause 
-of action accrues only when the defend- 
ant made a claim for maintenance by. 
starting proceedings _before the- Magis- 
trate’s Court. It was stated that the cause 
‘of action does not arise until then and 
therefore the suit filed within six years 
thereafter was in limitation, 


11, It was only. for the jirps: of 
appreciating this argument, in the earlier 
part of the judgment, I have considered 


the question as to. whether the plaintiff — 


and the defendant lived together as hus- 
band and wife i.e. as to whether the 
marriage was consummated or not: Ona 
consideration of the entire evidence the 
conclusion arrived at by the appellate 
court was that the plaintiff and the de- 
fendant lived as. husband and wife and 
that the marriage has been consummated. 
That finding has been accepted by me as 
I am bound by the finding because it is 
a finding on question of fact. As held 
by both the High Courts of Bombay and 
Calcutta, the right to sue for declaration 
that the marriage between the plaintiff 
and the defendant is null and void accrues 
as soon as the marriage ceremony is over, 
at any rate if the parties to the marriage 
are minors when the parties attain the 
majority. I am in respectful agreement 
With this view. The cause of action for 
a suit for declaration that the marriage 
is void arises when a marriage takes 
place. if however the parties are minors 
at the time of the marriage when they 
attain majority. In any event the cause 
of action accrues when the parties to 
the marriage claim the status and not 
from any other date. 


12. In the present case, the par- 
ties were married in the year 1944 and 
the defendant came to live with the plain- 
tiff as his wife, in about the year 1955- 
56. That right was conceded and there 
was cohabitation and parties lived as 
husband and wife for years. The suit 
filed several years thereafter, is clearly 
barred. As laid down by the Supreme 
Court what has to been seen is whether 
there was unequivocal threat requiring 
the Paen to sue. In other words of 
Lodge. J. there was such an equivocal 
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-evict a 
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threat to the righf asserted when the 
defendant claimed to live as a wife. 


The institution of the proceedings for 
maintenance did not give a fresh starting 
point to the plaintiff to file the suit. As 
already stated the suit must be instituted 
within a period of six years from the 
date on which the right to sue accrues or 
on the date of wedding ceremony per- 
formed or at all events as soon as the 
defendant claimed marital rights. In this 
case, as both the defendant and the plain- 
tiff have lived as husband and wife for 
more than six years prior to the institu- 
tlon of the suit, it is clear that the 
plaintiffs suit for declaration was barred 
by limitation. In that view of the matter 
the decision of the appellate judge has 
to be upheld and the appeal has to be 
dismissed and at the same‘ time the find- 
ings of both the courts below.on the 
question as to whether the marriage þe- 


_tween the plaintiff and the defendant is 


valid or not is kept open. 


13, In the result this appeal fails 
and the same is dismissed with costs. 


Appeal dismissed. 


Be oe eas 
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H. B. DATAR, J. 
Sangappa Sanganbasappa, Appellant 
yv. Amjabi Anand Rao and others, Res- 
pondents. 


Second Appeal No. 1140 of 1969, D/- 
21-2-1972 against judgment and decree of 
Addl, Civil J. Gulbarga, D/- 14-8-1969. 


Hyderabad Land Revenue Act (1317 
F). Ss, 24 and 101 — Section 24 is sub- 
ject to S. 101 — Person occupying land 


avi village site — No right to evict under 


= provisions of Section 24 are sub- 
ject to the provisions of Section 101. 
Under Section 101 certain rights have 
been conferred upon persons who have 
occupied any land situated in a village 


site which has not been set apart for 


agricultural ‘purpose, and those rights 
could not have been intended to be taken 
away by S., 24 Section 101 does not 
entitle the taluqdar or other authority to 
person. Having regard to Sec- 
tion 101: the State Government has no 
competence, after the lands situated in 
a village site had been occupied by the 
plaintiff from 1939 and construction put 
up, to take any steps for putting the pro- 
perty to auction, and purchase in such 
gas is not valid. (Para 6) 


K. A. Swami, for Appellant; Appa 
Rao (for No. 1) and N. S. Chandrashe~ 
khar, High Court, Govt. Pleader (for 
No. 3), for Respondents, 


FP/FP/D361/72/KKS/VBB 
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JUDGMENT:— . The plaintiff is the 
appellant in the present second appeezl. 
His suit was partly decreed by the trial 
fudge. But in appeal before the appel- 
late court. the appellate judge has allow- 
ed the appeal and dismissed the plaintif’’s 
suit. This is now his second appeal 
brought up before this court. 


2. The case of the plaintiff is that 
there has been an open plot of land me- 
suring 22 ydsx19 yds, at Nagur village, 
Gulbarga, Taluka. It is his case that it 
is in his possession for more than 40 
years and after obtaining permission for 
construction on the plot in the year 
1349 F. from Tahsildar certain constrtc- 
tion was put up by the plaintiff. It was 
further the case of the plaintiff that later 
his brother’s son Shivalingappa has con- 
structed a house on the northern side 
of the plot with permission of the plain- 
tiff. But defendant 1 started proceeding 
with the 2nd defendant to auction the 
plot. In spite of the objection by the 
plaintiff, the plot was ultimately put up 
for auction and defendant 3 appears to 
have purchased the plot. The sale in 
his favour appears to have been confirm- 


ed. The plaintiff therefore filed a suit. 


for a declaration and also for permanent 
injunction, 


3. It is unnecessary to consicer 
the question whether the plaintiff is en~ 
titled to a decree for a declaration as the 
decree passed’ denying the plaintiff -he 
declaration sought, was not challeng=d, 
with the result that it has become firal 
The only question which has to be det2r- 


mined was whether the plaintiff was en<- 


titled to a decree for a permanent injunc~ 
tion again the defendants, in the manmer 
in which it has been ordered by che 
learned judge, in para 27 of his judg- 
ment. 


4. The original. 1st defendant Jid 
mot contest the suit. Though defendant 
2.State Government contested the siit, 
so far as the decree passed by the trial 
court against defendant 2 is concerned, 
it appears to be not seriously concerrmed, 
in the matter. It was only defendan; 3 
who challenged the decree passed by.-she 
trial court. The suit, as already stated, 
was resisted principally by defendants 2 
and 3 and on a consideration of the entire 
material. the learned trial judge came to 
the conclusion that having regard to the 
provisions of Section 101 of the Hydera- 
` bad Land Revenue Act, 1317 F. the State 
Government had no competence after the 
‘ lands- had been occupied by the plaintiff 
and construction put up, to take any 
steps and therefore putting the property 
to auction and purchase by defendant 3 
was not valid and was one without jucis- 
diction. The learned trial judge, there- 
fore granted a decree for injunction. 
The learned Appellate judge in apreal 
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took the view that Section 101 was sub- 
ject to Section 24 and therefore the 
plaintiff was not entitled to a decree for 
injunction... 

5. The short question, therefore, 
is as to whether the interpretation plac- 
ed by the learned appellate judge upon 
the provisions of Sections 24 and 101 of | 
the Act is sound, 


6. Section 24 of the Act is a gene-~ 
ral Section which provides that it shall 
be lawful for the Taluqdar or other offi- 
cer appointed by the Government sub- 
ject to rules sanctioned -by Government 
and contained in Notification, to dispose 
of them in his descretion, but the rights 
of way or the other rights legally vesting 
In any person or the public shall subsist. 
This section merely provides that it shall 
be lawful for the taluqdar to dispose of 
them in his discretion. This includes all 
rights to road, lands. paths, bridges ete.. 
which is mentioned in the earlier provi- 
sions. Section 101, on the other hand, 
reads as follows:— 


“Tf after the commencement of this 
Act, any person, without the written per- 
mission of the officer, occupied any land 
situated in a village site which has not 
been set apart for agriculture. the Taluq- 
dar may recover the compensation for 
occupancy rights of such land or fix a 
land revenue on the land or order both 
for recovery of compensation and levy 
of land revenue; and if it is proved that 
the land was held dishonestly or through 
mischief he may recover penalty to the 
extent of double the compensation for 
occupancy right”. 

This section provides that if any person 
has occupied any land situated in a village 
Site which has not been set apart for 
agricultural purpose, then the Taluqdar 
may recover compensation for the oc- 
cupancy right of such land or fix a land 
revenue on the land. But this does not . 
entitle the Taluqdar or other authority 
to-evict a person. It is also provided that 
if it is proved that the land has been held 
dishonestly or by mischief, even then 
what can be recovered is the compensa-’ 
tion amount. It has also been provided 
in the latter part of the section that if 
a building has been constructed on it and 
the Government purpose or the public 
benefit is thereby encroached upon if that 
building is not demolished and not more 
than one year has elapsed from the date 
of completion of construction, an order 
may be passed to demolish the same. It 
is clear that the provisions of Section 24 
are subject to the provisions of S. 101. 
Under the provisions of Section 101 cer- 
tain rights have been conferred upon the 
persons like the present plaintiff and 
those rights could not have been intend- 
ed.to be taken away by Section 24 of the 
Act. In that view of the matter. in view 
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of the concurrent finding recorded by 
both the courts below that the plaintiff 
has been in possession of the property 
from 1939 and he has put up construc- 
tion, it was clear that the learned ap- 
pellate judge was in error in holding that 
having regard to the provisions of Sec- 
tion 24 the auction sale conducted was 
valid. 
trial judge was sound and did not call for 
interference by the appellate judge. 


7. In that view. this appeal is 
allowed the judgment and decree passed 
by the appellate judge are set aside and 
those of the trial court are restored. In 
the circumstances, the parties will bear 
their own costs in all the three courts. 


Appeal allowed. 
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E. S. VENKATARAMIAH, J. 


Smt, Kanialabai Narayan Naik. Ap- 
pellant v. Smt. Rukmanibai Krishnaji 
Naik and. another, Respondents. 

Ex, Second Appeal No. 86 of 1969, 
D/- 2-2-1972 against Judgment and decree 
of Civil J., Belgaum, D/- 6-8-1969. 

Civil P. C. (1908), S. 144 —— Decree 
not varied or reversed in appeal— Ap- 
plication for restitution — Not maintain- 
able. 


During the pendency of A’s applica- 
tion for execution of decree for possession 
against a tenant, B, a rival owner of the 
house filed a suit for injunction restrain- 
ing the enforcement of the decree for 
possession. The suit was dismissed in 
the trial Court but decreed in appeal. 
In the meanwhile possession was deliver- 
ed to A in execution whereupon B filed 
an application for restoration of posses- 
sion under S, 144, 


Held, that, as long as the decree for 
possession was not reversed or altered in 
an appellate Court. The benefit derived 
under that decree could not be the sub- 
ject-matter of an application under Sec- 
tion 144. Civil P. C. AIR 1953 SC 136, 
Followed. (Paras 4, 5) 
Cases Referred: . Chronological Paras 
AIR 1953 SC 136 = 1953 SCR 559, 

Lal Bhagwant Singh v, Srikishen 
Das 

G. D. Shirgurkar, for Appellant; 
A. V. Albal, for Respondent No. 1 

JUDGMENT:— Opponent No. 1 in 
Mise. Case No. 48 of 1963 on the file of 
the Munsiff. Chikodi, is the appellant in 
this second appeal. The above appeal 
arises out of application filed by Rukmini 
Bai (Respondent 1 in this appeal) for res- 
toration of possession of a house situated 
at Nippani. 
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Kamalabai v. Rukmanibai (Venkataramiah J.J 


In my view, the decision of the- 


' 138/47 on 26-7-1955. 


A. I. E. 


2. The facts of the case.are brief- 
ly these: One Narayana who was the 
husband of Opponent No. 1 (appellant 


herein) instituted a suit in Suit No. 138 


‘vf 1947 on the file of the Civil Judge, Jr, 


Dn. Chikodi, for recovery of possession 
ut the house referred to above against a 
tenant. The said suit was decreed and 
he filed Darkhast application No. 177 of 
1949 to recover possession of the pro- 
perty from the tenant, During the pen=- 
dency of the said Execution application, 
applicant-Rukmini Bai instituted Reg. 
Suit No, 189 of 1951 on the file of the 
same court for an injunction restraining 
Narayan from enforcing the decree pas- 
sed in Suit No, 138/47 on the -ground 
that she was the owner of the house and 
therefore entitled tọ possession of the 
same. The suit filed by Rukmini Bai was 
dismissed in the year 1953. After the 
dismissal of the said suit, Narayan ob= 
tained possession of the house in execu- 
tion of the decree passed in Suit No. 
Subsequent to thaf 
date the appeal filed by Rukmini Bai fn 
C. A, 59 of 1953 on the file of the Dis- 
trict Court, Belgaum, against the decree 
passed in Suit No. 189 of 1951 came to 
be allowed on 29-9-1962. The appellate 
court decreed the suit of Rukmini Bai 
for injunction. There was however no 
decree for possession. It may be men- 
tioned here that during the course of the 
appeal Narayan died leaving behind him 
Kamala Bai, Opponent 1 as his legal rea 
presentative and- she was impleaded as 
the respondent in place of Narayan in 
the appeal filed by Rukmini Bai. After 
that appeal was allowed. the applicant 
Rukmini Bai filed the application under 
Section 144, Civil P, C. out of which this 
appeal arises for restoration of the pos- 
session of the house. Respondent 2 is a 
tenant residing in the house. The Mun- 
siff granted the application. The appeal 
filed by Opponent 1 against the order of 
the Munsiff was dismissed by the Civil 
Judge. Hence this appeal. 


3. Sri G. D. Shirgurkar, learned 
counsel for opponent 1 (appellant therein). 
urged that the courts below had no juris- 
diction to pass an order in favour of the 
applicant under Section 144. Civil P. C. 
His contention was that it is only when 
a certain benefit had been derived by a 
party under an erroneous decree or order 
which was later on set aside by a superior 
court, an application under Section 144, 
Civil P. C. would lie for restoration of. 
the said benefit to the rightful party. 
According to him. in the instant case, 
Narayan did not get possession of the 
property under the decree passed in Suit 
No, 189/51 but under a decree passed in 
Suit No. 138/47. No benefit actually was 
derived by Narayan under the decree 
passed in Suit No. 189/51 which alone 
was later on reversed by the appellate 
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court. In support of his contention, he 
relied upon a decision of the Supreme 
Court in Lal Bhagawant Singh v. Sri 
Kishen Dass, AIR 1953 SC 136 in which 
doctrine of restitution was explained as 
bereunder:— 


uuena Doctrine of restitution is 
that on the reversal of a judgment the 
taw raises an obligation on the party to 
the record who received the benefit of 
the erroneous judgment to make restita- 
tion to the other party for what he had 
-lost and that it is the duty of the court 
to enforce that obligation unless it is 
shown that restitution would be clearly 
contrary to the real justice of the case”. 
It was also observed im that case that 
where the judgment-debtor fails to show 
that the sale of his property was in sub- 
stance and truth a consequence of the 
error in the decree that was reversed he 
could not invoke the aid of Section 144. 


4, I feel that the decision of the 
Supreme Court relied on by Sri Shirgur- 
kar is clearly in his favour. As long as 
the decree in Suit No. 138/47 was not 
reversed or altered in an appellate court, 
the benefit derived by Narayan under 
that decree could not be the subjsct 
matter of an application under Sec. 144, 
Civil P. C. 

5. Sri A. V. Albal, learned coun- 
sel for respondent 1 however, contenced 


that on the merits opponent 1 had no 


case at all since her rights. had become 
concluded by the judgment in the appeal 
filed against the decree passed in Suit 
No. 189/51 and it was not open to her 
to contend in these proceedings to che 
contrary. It is unnecessary to express 
any opinion on the above contention since 
I have not gone into the merits of the 
case while disposing of this appeal. This 
appeal is disposed of on a limited ground, 
namely the maintainability of the applica- 
tion under Section 144, Civil P. C. If 
Rukmini Bai has any subsisting right 
which ,can be enforced under the decree 


passed in Suit No. 189/51, it is open to- 


her to enforce it in accordance with law. 
But a proceeding under Section 144. Civil 
P. C. could not be certainly a remedy in 
the circumstances of the case. 

6. In the result, the appeal is 
allowed. the judgments and decrees of 
the courts below are set aside and the 
application filed under Section 144, Civil 
P. C. is dismissed. There will, however, 
be no order as to costs in all the three 
courts. 
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M. SANTHOSH, J, - 


H. K. Dasappa Setty, Appellant v. 
Vedavathamma and others. Respondents. 


Second Appeal No. 101 of 1969, D/- 
7-1-1972 against judgment and decree of 
Dist, J., Mandya. D/- 26-10-1968. 

(A) Hindu Law — Joint family — 
Manager — Widow. 


A Hindu widow is not a coparcener 
and she cannot legally become the mana- 
ger of a joint Hindu family. AIR 1966 
SC 24. Followed. (Para 6) 


As such she could not extend the 
period of limitation by acknowledgment 
in respect of a debt contracted by her 
deceased husband on behalf of the mem- 
bers of the family. (Para 6) 


(B) Limitation Act (1908), S. 19 — 
Letters written after the period of limi- 
tation do not serve as acknowledgment 
of liability to save limitation. (1906) ILR 
33 Cal 1047 (PC) & AIR 1953 SC 225, 
Distinguished. (Para 7) 


(C) Contract Act (1872), S. 25 (3) — 
Fresh contract between creditor and 
debtor — Application for loan by debtor 
to Bank for payment of creditor’s dues — 
Section 25 (3) does not apply. 

Section 25 (3) is applicable only when 
there is fresh agreement or contract be- 
tween creditor and debtor to pay a time- 
barred debt. An application for loan 
made by the defendants (debtors) to a 
third party (Land Mortgage Bank) for 
payment of dues to the plaintiff (creditor) 
and other creditors is not an agreement 
or contract made between the defendants 
(debtors) and the plaintiff (creditor). 

(Paras 10. 11) 


(D) Hindu Law — Joint family — 
Manager —- Manager has no power to 
revive a debt barred by law of limitation 
— (X-Ref:— Limitation Act (1908), Sec- 
tion 19) — Mulla’s Hindu Law (13th Edn.) 
P. 283, Item 249, Relied on. 1964 Mys LJ 
(Supp) 290, Distinguished. (Para 10) 


(E) Limitation Act (1908), S. 19 — 
Debt incurred by Hindu father — Death 
of father after Hindu Succession Act came 
into force leaving widow and two sons — 
Acknowledgment by widow within 3 years 
— Subsequent acknowledgment by son 
again within 3 years of last acknow- 
ledgment ~—- Suit by creditor within 3 
years of last acknowledgment — Not 
barred. 


After the death of S in 1959, the 
plaintiff filed a suit on 18-12-1963 to re- 
cover the amount due under promissory 
notes executed by S. husband of defend- 
ant 1 and father of defendants 2 and 3. 
Widow of 5S, defendant 1, wrote to the 
plaintiff on 25-6-1959 promising to settle 
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his dues shortly. That was before the 
debts under the promissory notes became 
time-barred. Subsequently, defendant 2 
as the manager of the joint Hindu fami- 
ly, made an application to the Land Mort- 
gage Bank on 25-12-1960, for loan for 
payment of dues to the plaintiff. That 
application contained an unqualified pro- 
mise by defendant 2, as the manager of 
the family to pay the debts due to the 
plaintiff. In that application he had 
directed the Bank to pay the amount due 
to the plaintiff directly. 


Held that the plaintiff was entitled 
to a decree as against one-third share 
of defendant 1 out of the assets of the 
deceased S. The widow was admittedly 
entitled to 1/3 share in the properties of 

under the Hindu Succession Act. 
Acknowledgment by her on 25-6-1959, 
i.e., before the debts had become time- 
barred, saved limitation so far as her 1/3 
Share owas concerned. The subsequent 
acknowledgment by defendant 2, contain- 
ed in the application to the. Bank for 
loan, as the manager of the family. kept 
alive the liability by saving limitation. 
The suit was filed within 3 years there- 
after, i.e. on 12-12-1963. (Para 12) 
Cases Referred: Chronological Paras 
AXR 1966 SC 24 = (1965) 3 SCR 

488, Commr. of .Income-tax v. 


G., S. Mills 6 
1964 Mys LJ (Supp) 290, Ranganna 

v. Mallikarjuna Society 4, 8. 11 
AIR 1953 SC 225 = 1953 SCR 


758, Hiralal v. Badkulal _ 4.7 

AIR 1931 Pat 285 = 12 Pat LT 
755, Mukhdeo Singh v. Harakh 
Narayan Singh 

AIR 1930 Mad 991 = 59 Mad LJ 
881, Seshayya Chetty v. Subbadu 

(1906) ILR 33 Cal 1047 = 33 Ind 
App 165 (PC), Mani Ram v. Rup | 
Chand 4,7 


M. A. Gopalaswamy Iyengar and K, 5. 
Srinivasa Iver, for Appellant 


JUDGMENT :-- The plaintiff is the 
appellant before this Cotrt and respond- 
dents 1 to 3 were defendants 1 to 3 in 
the trial court. The plaintiff.filed a suit 
on 18-12-1963 to recover a sum of Rupees 
1570/- due under three promissory notes 
executed by late K. R. Shama Rao, hus- 
band of defendant 1, and father of de- 
fendants 2 and 3. The case of the plain- 


1 
~ 


`~ tiff was that Shama Rao, for his family 


necessity, borrowed different amounts 
under the three promissory notes, Exhi- 
bits P1 to P3. Shama Rao died on 26-5- 
-1959 leaving the defendants as ‘his legal 
representatives under. the managership of 
the 1st defendant. At various times, de- 
fendants 1 and 2 wrote to the plaintiff 
promising to settle hig dues as per Exhi- 
bits P4 to P9 and the various acknow- 
ledgments made by defendants 1 and 2, 
© gave limitation, As the defendants failed 
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.Defendant-1 being the eldest, 
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to pay the amount due, the plaintiff filed 
the suit, praying for a decree against the 
assets of Shama Rao in the hands of the 
defendants. 


2. The defendants stated that they: 
were not aware of Shama Rao borrowing 
the said amounts under the three pro- 
missory notes and put the plaintiff to 
strict proof of the same. They also denis 
ed that they had acknowledged their 
liability to pay the suit debts.: As the 
Plaintiff was threatening the defendants 
stating that some amounts were due to 
him by Shama Rao. the 2nd defendant 
might have written some letter stating 
that if any amount was due on verifica« 
tion, he would pay the same under the 
law. They contended that in any case 
the debts were barred by time and pray 
ed that-the suit may be dismissed. 


3. The trial Court held thai. 
Shama Rao had executed the three suit 
promissory notes and they were’ support- 
ed by consideration. It also held thaf 
the defendants had acknowledged thein 
liability to pay the suit amount and thaf 
the suit was in time and decreed the suif 
of the plaintiff. The lower appellate 
court allowed the appeal filed by the de- 
fendants and held that the suit was nof 
in time. It held that defendant 1. the 
widow of Shama Rao. could not act as 
the manager of the family and had no 
power to acknowledge the debts and Ex- 
hibit P5, the post card dated 25-6-1959 
written by her did not extend the time. 
It further held that Exhibits P6 to P9 
written by defendant 2 were acknowledg- 
ments made after the period. of limitation 
had expired and as such, the suit was 
barred by time. The learned Civil Judge 
held that Exhibit P4, the application 
made by defendant 2, dated 25-12-1960 to 
the Land Mortgage Bank. was too vague 
and would not amount to an acknow- 
Jedgment of debt and dismissed the suif 
of, the plaintiff as barred by time. In 
this second appeal the plaintiff challenges 
the said decree and judgment passed by; 
the lower appellate court. : 


4. Sri M. A, Gopalaswamy Iven~« 
gar, learned counsel appearing on behalf 
of the appellant. has contended that 
Shama Rao died in 1959, after the Hindu 
Succession Act came into force in 1956, 
and as per the said Act, defendant-1 the 
widow of Shama Rao. was entitled to 
succeed to 1/3rd share of his property, 
member 
of the family was acting as the manager 
and in that capacity, acknowledged the 
liability as per Exhibit P-5. post card 
dated 25-6-1959 written by her to the 
plaintiff. Defendant-1, being the eldest 
member, is deemed to be the manager 
and has implied authority to acknowledge 
the liability on behalf of the members of 
the family. The defendants have not 
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challenged the statement made in “tke 
plaint that she was acting as the mane- 
ger of the family and have not got into 
the box and denied the same. ‘The trial 
court has also held that defendant 1 wes 
the de facto manager of the family. Tke 


lower appellate court therefore erred m. 


reversing the finding of the trial court. 
ATR 1980 Mad 991; AIR 1931 Pat 285 are 
cited in support of the contention that 
the Courts, in dealing with the questicn 
of limitation, should as far as possib-e 


place a construction favourable to the. 


plaintiff. It is further contended that 
under the Hindu Law, a son is under 
pious obligation to discharge the debt of 
his father and a time barred debt is a vald 
consideration. Jt is argued that as də- 
fendant 2 had made an unqualified pr- 


mise to pay the debts, it would come. 


within sub-section (3) of S, 25 of the 
Contract Act. 1964 Mys LJ (Supp) 20; 
(1906) ILR 33 Cal 1047 (PC) and AIR 
1953 SC 225 are cited in support of the 
said contention. It is further argued that 
Exhibit P4, the application dated 25-12- 
1960 made by defendant 2 to the Land 
Mortgage Bank contains an unconditioral 
promise to pay and this saves limitation 
and the suit filed by the plaintiff was in 
time. Jt is finally contended that by Ex- 
hibit P5. post card dated 25-6-1959 wr-t- 
ten by defendant 1, she had acknowlede- 
ed her liability to pay the debts of Shama 
Rao and defendant i’s 1/3 share in the 
family properties would be liable for the 
debts. The acknowledgment of liability 
made by defendant 1 would be binding 
so far as her share of the properties is 
concerned and the subsequent acknow- 
ledgments of liability made by deferd- 
ant 2 as the manager of the family world 
keep alive the debts and in any case. a 
decree should have been passed by the 
court below against 1/3rd share of deferd- 
ant 1 in the joint family properties. 

5. The defendants, though serv2d, 
have not appeared before this Court, 


6. There is no force in the first 
contention urged by the learned counsel 
that defendant 1 was acting as the mana- 
ger of the family and as such by Exhivit 
P5 dated 25-6-1959, she could extend -he 
period of limitation. The lower aprel- 
late court has negatived the said conten- 
tion and has ‘pointed out that a Hirdu 
widow was not a coparcener and she can- 
not legally become the manager of a 
joint Hindu family. In Commissioner of 
Income-tax v. G. S, Mills. AIR 1966 SC 
24, their Lordships of the Supreme Court 
have pointed out that under the Hirdu 
Law. a widow is not a coparcener end 
she has no legal qualification to become 
a manager of a joint Hindu family. There 
F therefore no force in the said conten- 

on, 

7. Taking the second contention of 
Sri Gopalaswamy Iyengar. it may be 
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pointed out that the letters written by 
defendant 2 to the plaintiff, that is, Ex- 
hibits P6 to P9 are not of any use to. the 
Plaintiff as these are admittedly written 
after the period of limitation and as such 
will not -serve as acknowledgment of 
liability under the three pronotes. It may 
be pointed out that as the endorsemen 
made by Shama Rao in Exhibits P2 and 
P3 are dated 5-7-1956. the period of Umi- 
tation expired on 5-7-1959. With regard 
to the. other promissory note, Exhibit Pl 
dated 30-6-1956, the period of limitation 
expired on 30-6-1959. (1906) ILR 33 Cal 
1047 (PC) and AIR 1953 SC 225 have no 
application, as acknowledgments of liabi- 
lity made therein were within the period 
of three years. 


8. It has been contended that Ex~ 
hibit P4, application dated 25-12-1960, 
made by defendant 1 to the Land Mort- 
gage Bank, would amount to a promise 
of payment under sub-section (3) of S. 25 
of the Contract Act. The contention Is 
that in the said application, the 2nd des 
fendant, as the manager of the family 
has acknowledged the debts due to the 
plaintiff under the three promissory notes 
and has asked for a loan to repay these 
amounts-and has also stated in the said 
application that the Bank could pay the 
amounts due to the creditors directly; 
hence, this would clearly amount to an 
unqualified promise by defendant 2 to pay 
the amounts due to the plaintiff within 
sub-section (3) of S. 25 of the Contract 
Act. Strong reliance in placed an a deci- 
sion of this Court in Ranganna v. Malli- 
karjuna Society, 1964 Mys LJ (Supp) 290 
in support of the said contention. 


9. Sub-section (3) of 5. 25 of the | 
Contract Act reads as follows:— 

*25."An agreement made without con- 
sideration is void, unless— 

(1) X` X x X X i 

QX =x x x xX. 

(3) it is a promise, made in writing 
and signed by the person te be’ charged 
therewith, or’ by his agent generally or 
specially authorised in that behalf, to pay 
wholly or in rart a debt of which the 
ereditor might have enforced payment 
but for the lafw for the limitation of ` 
suits. In -any ‘of these cases. such an 
apreement is a contract”. 


10. Sub-section (3) of S. 25 of the 
Contract Act is applicable ‘only when 
there is fresh agreement or contract be- 
tween creditor and debtor to pay a time- 
barred debt. In the instant case, it may 
be pointed out that Exhibit P4 is not an 
agreement or contract made between the 
defendants and the plaintiff. Exhibit P4 
is only an application for loan made to 
a third party Land Mortgage Bank for 
payment of dues to the plaintiff and other 
creditors. It may also be pointed out 
that the manager of a Hindu family has 
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no power to revive a debt barred by law 
of Imitation. At page 283, item 249 of 
Mulla’s Hindu Law (13th edition). it is 
stated as follows: 


“It is competent to a manager to 
acknowledge a debt, or to pay interest on 
a debt. or to make part payment of a 
debt, so as to extend the period of limi- 
tation, but he has no power to pass a 
promissory note so as to revive a debt 
barred. by the law of limitation”. 


II. I am of opinion that the deci- 
sion of this Court in 1964 Mys LJ (Supp) 
290 is of no assistance to the plaintiff. 
In the said case, after the claim became 
barred, the debtor wrote to the creditor 
asking him to furnish information so that 
he may make arrangements for payment 
of the sum due. In a case like that, the 
Court held that there was a fresh agree- 
ment or contract between the creditor 
and debtor.even though the debt had be- 
come barred by time, As already point- 
ed out. in the instant case, there is no 
such agreement or contract between the 
debtor and the creditor and Exhibit P4, 
the application, was made by defend- 
ant 2 as manager to a third party and 
not to the plaintiff, I am therefore of 
opinion that sub-section (3) of S5. 25 of 
the Contract Act is not applicable to the 
instant case. and Exhibit P4 cannot be 
construed as an agreement or contract to 
pay the time-barred debt between the 
defendants and the plaintiff, 


12. I am of the opinion that there 
is force in the third contention urged by 
Sri Gopalaswamy Iyengar on behalf of 
the appellant. In Ex, P5, post card dated 
25-6-1959. defendant 1 Venkatamma, 
widow of Shama Rao, wrote to the plain- 
tiff promising to settle his dues shortly. 
The lower appellate court has also held 
that that amounts to an acknowledgment. 
Though defendant 1 is not the manager 
of the joint Hindu Family. this. acknow- 
ledgment of debt by her is binding so 
far as her share is concerned. Admitted- 
ly. she igs entitled to 1/3rd share in the 
properties of Shama Rao. She has 
acknowledged the liability on 25-6-1959, 
before the débis under the three promis- 
sory notes became time-barred. As the 
debts are kept alive by this acknow- 
ledgment so far as her 1/8rd share is 
concerned, the subsequent acknowledg- 
ment of the Liability by defendant 2, as 
the manager of the family as per Ex- 
hibit P4 dated 25-12-1960, saves limita- 
tion. The suit is filed within three years 
thereafter, i.e. on 12-12-1963. In Ex- 
hibit P4, there is an unqualified promise 
by defendant 2 as the manager of the 
family to pay the debts due to the plain- 
tiff, In fact defendant 2 has directed 
the bank even to pay. the amount due 
to the plaintiff directly. Though Exhibit 


P4 would not amount to an agreement or 
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contract between the debtor and the cre« 
ditor coming within sub-section (3) of 
S. 25 of the Contract Act, it undoubtedly 
amounts to an acknowledgment of the 
debts due to the plaintiff by defendant 2 
as the manager of the family. The 
acknowledgment of the liability made by 
defendant 1 so far as her ghare is con- 
cerned, is kept alive by the acknowledg~ 
ment of liability by defendant 2 as the 
manager of the said joint Hindu family. 
I am therefore of opinion that the lower 
appellate court ought to have granted a 
decree to the plaintiff for the amount 
due as against the one-third share of de- 
fendant 1 out of the assets of the deceas~ 
ed Shama Rao. 


13. In the result, for the reasons 
mentioned above. I allow the appeal an 
set aside the judgment and decree pass- 
ed by the lower appellate court. There 
will be a decree in favour of the plaintiff 
for the amount claimed in-the plaint as 
against defendant 1. This amount is to 
be realised from the one-third share of 
defendant 1 out of the assets of deceased 
Shama Rao. 
costs of the plaintiff in all the courts. 
The suit against defendants 2 and 3 is 
dismissed. 


Appeal allowed, . 
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Hanamangouda Venkanagouda, Ap- 
pellant v. Hanamanagouda and others, 
Respondents. 


Second Appeal No. 204 of 1966, D/-~ 
29-10-1971 against judgment and decree 
of Civil J.. Raichur, D/- 22-7-1965. 


Hindu Succession Act (1956), S. 14 
—- Widow in possession of property in 
leu of maintenance under an instrument, 
award or decree at commencement of the 
Act — She gets full ownership thereof 
under sub-section (1) and sub-section (2) 
has no application. (1971) 1 Mad LJ 439 
& AIR 1972 Bom 16 & (1968) 70 Bom LR 
611, Rel. on; AIR 1967 Mad 429 & AIR 
1970 Orissa 131, Dissented from. 


(Para 31) 
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492 Seecy, of State v. Ahalyabai 
Narayan aD 


K. R. D. Karanth, for Appellant; 
K. A. Swamy and S. B. Chandrasekhar, 
for Respondents. 

CHANDRASEKHAR, J.:— This Sə- 
cond Appeal has come up before us On a 
reference made under the proviso to Se2- 
tion 6 of the Mysore High Court Act, 
1961. 

2: The principal question that 
arises in this appeal is whether a female 
“Hindu who was in possession of any pro- 
perty in lieu of her maintenance under 
an instrument or settlement before tie 
commencement of the Hindu Succession 
Act. 1956 (hereinafter referred to as the 
Act), becomes the full owner of such 
property under Section 14 of the Act. 


3. The suit is for declaration of 
the plaintiffs’ title to the suit land fr 
restraining defendant 1 from alienating 
it in favour of defendant 2. 


4, Tt is common ground that 
plaintiff 1’s father, defendant 1’s husband 
and a plaintiff 2’s father were brothers 
and that defendant 1’s husband died ezr- 
lier to the other two. 


(1968) 1 SCR 
Gauri 


adia) 
O 


5. Both the courts below heve, 


held that defendant 1 had executed in 
the year 1335 Fasli the Ekararnama, Èx- 
hibit P-1, in favour of plaintiff 1 and ihe 
father of plaintiff 2. It is stated therein, 
inter alia. that she had obtained a deczee 
against them for her maintenance at -he 
rate of Rs. 50/~ per annum, that as they 
were unable to pay her the maintenarce, 
as per the settlement of respectable per- 
sons they put her in possession of she 
suit land. for her maintenance till aer 
death. that they would be reversionary 
owners of that land, that it would not be 
sold or mortgaged by her. that registra- 
tion of that document was not possible 
then and that she would get it regisier- 
ed whenever required by them. 


6. Both the courts below Łeld 
that the Ekrarnama, Ex. P-1l, did not 
require registration, that as defendart 1 
got possession of the suit land under an 
instrument which provided that she 
should have no more than a life interest 
in that land, sub-section (2) and not sub- 
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section (1) of Section 14 of the Act was 
applicable to the case and that her inte- 
rest in such property was not trans- 
formed into an absolute estate. In that 
view, both the courts decreed the suit 
and grantéd a permanent injunction res- 
training defendant 1 from alienating the 
suit land in favour of defendant 2. 


T: Defendant 2 has appealed. De« 
has been impleaded as res- 
pondent 3. 


8. Mr. K. R. D. Karanth, learned 
counsel for the appellant, urged the fol- 
lowing contentions: 


(i) The Ekrarnama, Ex. P-1, which 
had not been registered, was inadmis< 
sible in evidence; and 


(ii) Sub-section (1) and not sub-set- 
tion (2) of Section 14 of the Act was ap~ 
plicable to the case and defendant 1 had 
oe the absolute owner of the suit 
ana, 


9. Elaborating the first contention, 
Mr. Karanth argued that the Ekararnama, 
Ex. P-i, limited the interest of defen- 
dant 1 in the joint family proporties to 
the suit land only and also limited her 
right to and interest in the suit land to 
her lifetime only. that as its value was 
more than Rs, 100/- that instrument was 
required to be registered and that as it 
was not so registered, it was not admis- 
Sible in evidence. 


10. The suit land is situate in the 
Hyderabad Area of the new State of 
Mysore. But Mr. Karanth has not been 
able to show what the law in force in 
the then princely State of Hyderabad, 
was in regard to registration of docu- 
ments at the time when Ex. P-1 was 
executed. Without knowing what such 
law was at the time when Ex, P-1 was 
executed it cannot be decided what cate- 
gory of instruments were compulsorily 
registrable and whether Ex. P-1 was 
compulsorily registrable. even assuming 
for the sake of argument that it (Ekarar-~ 
nama) created, extinguished or limited 
rights to. or interest in, immovable pros 
perties of the value of over Rs. 100). 


11. Hence, we reject the conten- 
tion of Mr. Karanth that the Ekrarnama, 
Ex. P-1. was inadmissible in evidence on 
the ground of its not being registered, 


12. We shall deal with the second 
contention of Mr. Karanth. On the ques- 
tion whether a female in possession of 
a property in lieu of maintenance under 
an instrument, award or decree, on the 
date of commencement of the Act, gets 
ownership of such property under sub~ 
section (1) of Section 14 of the Act, there 
is divergence of views among different 
High Courts and even within one of the 
High Courts. There is no decision of 
the Supreme Court or of this court on 
this very point. 
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13. No doubt, there is a decisicn 
of a Bench of this Court in Mallawwa v. 
Kallappa, (1966) 2 Mys LJ 833 in which 
a Hindu widow to whom a land had been 
given for her maintenance prior to the 
Act coming into force, was held to have 
` become the full owner thereof under 
sub-section (1) of Section 14 of the Act. 
But from the facts narrated in the judg~ 
ment in that case. it does not appear 
that she got possession of that property 
under any instrument, decree or award. 
Nor was it contended there that sub-sec~ 
tion (2) of Section 14 was applicable to 
that case. There is also no discussion 
in that judgment as to why sub-sec, (2) 
‘of Section 14 was not applicable to that 
case. Hence that decision has no appli-~ 
cation to the present case in which de- 
fendant 1 was given the suit land under 
the instrument, Ex. P-1. which mentions 
of a settlement by the intervention of 
panchayatdars, 


14, Sub-section (1) of See. 14 of 
the Act provides that any property pos- 
sessed by a female Hindu,. whether be- 
fore or after the commencement of the 
Act, shall be held by her as full owner 
thereof and not as a limited owner. 


15. The explanation to that sub- 
section states, inter alia. that in that sub- 
section, “property”, includes both mov- 
able and immovable property acquired by 
a female Hindu by inheritance or device, 
or at a partition, or in lieu of mainten- 
ance or arrears of maintenance, or by gift 
from any person, whether a relative or 
not, before, or after her marriage. 

16. Sub-section (2) of Section 14 
of the Act reads: 


*(2) Nothing contained In  sub-sec- 
tion (1) shall apply to any property ac- 
quired by way of gift or under a will 
or any other instrument or under. a de- 
cree or order of a Civil Court or under 
an award where the terms of the gift, 
will or other instrument or the decree, 
order or award prescribe a restricted 
estate in such property.” 


17. In Badri Pershad v. Kanso 
Devi, AIR 1970 SC 1963 while constru- 
ing Section 14 of the Act, Grover, J. who 
spoke for the Court, said ‘thus: The Sec- 
tion has to be read as a whole. Sub- 
section (2) of that Section is more in the 
mature of a proviso or an exception to 
sub-section (1). Whether a particular 
case is covered by sub-section (1) or sub- 
section (2) would depend upon the facts 
of that case. Sub-section (2) of Section 
14 comes into operation only if acquisi- 
tion in any of the methods indicated 
therein is made for the first time with- 
out there being any pre-existing right 
in the female in possession of the pro- 
perty. The object of Section 14 is only 
to remove the disability on women im- 
posed by law and not to interfere with 
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contracts, grants or decrees. ete.. by vir 
ee of which women’s right was restrict- 
ed, 


18. In Sukh Ram v, Gauri Shan- 
kar, AIR 1968 SC 365. the Supreme 
Court held that where -before the Act 
came into force, a widow had acquired 
by virtue of Section 3 (2) of the Hindu 
Women’s Right to Property Act. 1937, the 
same interest in the joint family pro- 
perty which her husband had, she be~. 
came the full owner of such interest by 
virtue of the provisions of Section 14 (1) 
of the Act. and that she was competent 
to sell that interest for her own purpose 
without the consent of the male coparce~ 
ners of her husband. ` 


- IB But the decision in AIR 1968 
SC 365 has no application to the present 
case because defendants husband died‘ 
long prior to the coming into force of 
the Hindu Women’s Right to Property 
Act, 1937, and that Act did not apply 
to then princely State of Hyderabad in 
which the suit property is situate and in 
which defendant 1 has been residing and 
her husband also resided. 


20. In view of the elucidation by 
the Supreme Court in AIR 1970 SC 1963 
as to’ when sub-section (2) of Section 14 
comes into operation, we have to exa- 
mine whether in the present case defen~ 
dant 1 acquired right to the suit land 
for the first time under the Ekrarnama, 
Ex. P-1, without there being any pre- 
existing right in her in that land. 

21. The decisions which have 
taken the view that sub-section (2) of 
Section 14 of the Act is applicable’ to 
the case of the widow of a coparcener 
being in Possession of any property of 
the joint family in lieu of her mainten- | 
ance under an instrument, decree or © 
award, have proceeded on the premise 
that she nad no right in such property 
prior to such instrument, decree or award 
and that she acquires right to such pro~ 
perty for the first time under such jn- 
strument, decree or award. On the other 
hand, the ‘decisions that have taken the. 
view that sub-section (1) of Section 14 
applies to such case, have proceeded on 
the premise that she had some right in 
the joint family property. which right 
gets crystallised, declared and recognised 
in the instrument, decree or award. 


22. The former view has been 
propounded by Natesan, J. in Guruna~ 
dham v. Navaneethamma, AIR 1967 Mad 
429. This is what his Lordship said at 
pages 430 and 431. 


“The widow’s right to be maintained 
out of her husband’s property or out of 
joint family property is an indefinite right 
which no doubt can be made: certain-and 
charged on specific properties by agree- 
ment. decree of court or panchayat, 
award or otherwise. Section 39 of the 


1973 


Transfer of Property Act provides for 
the enforcement of the right of main- 
fenance from the profits of immoveable 
property even against a transferee of the 
property if he has notice thereof or 
where the transfer is gratuitous; bu- it 
fis manifest that neither Section 39 of 
the Transfer of Property Act nor the 
personal law make the bare right of 
maintenance out of the profits of a tro 
perty a proprietary right in the propecty. 
Even when a charge is created ovez? a 
specified property it is well known there 
is no transfer of the property or of any 
right in the property, only there is 
creation of a right of payment out of 
the property. In the discharge of the 
obligation to maintain out of the estate 
of the husband or of the property of the 
family, particular property may be trans- 
ferred to the female and placed in her 
possession. Thus no doubt she acquires 
the property in lieu of maintenance. but 
the instrument where there is one waich 
transfers the property to her is then the 
source of her title to the property. She 
acquires the property only under the 
instrument, true in lieu of her righ: to 
maintenance.” 


23. In that view his Lordship aeld 
that where in a partition of joint family 
properties in the year 1932, between 4 
brothers, certain properties were alot- 
ted to their widowed mother for her 
maintenance on the condition that she 
should enjoy them during her lifeime 
only and should have no power of alie- 
nating them, the estate given to her 
under the instrument of partition, fell 
under sub-section (2) of Section l= of 
the Act and sub-section (1) of that sec- 
tion did not operate. 

24. The above decision was fol- 
lowed by a Bench of the Orissa High 
Court in Narayan Patra v. Tara Patzani, 
AIR 1970 Orissa 131 in which the fol- 
towing conclusions were stated to fcllow 
on a consideration of the general Brin- 
ciples of Hindu Law: 

“(a) The right of a Hindu widow to 
be maintained out of the family proper- 
ties, by itself, does not confer on her 
any possessory lien or proprietary wight 
or title in the property of the famiy. 

(b) If any rights in the property of 
her husband or joint family property are 
acquired by a Hindu widow in lier of 
her maintenance. she would obtain the 
property for the first time under the 
instrument notwithstanding the fact that 
the property is transferred to her in lieu 
of her pre-existing right of maintenance.” 

25. In that view their Lordships 
held that where under an award certain 
immovable properties of a joint femily 
were allotted in the year 1915 to four 
widows of deceased coparceners to be 
enjoyed by them during their lives with 
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No power of alienation, sub-section (2) 
of Section 14 of the Act applied to that 
case and that the rights of widows were 
not enlarged into absolute estate on the 
coming into force of the Act. 


26. The opposite view has been 
enunciated by Deshpande, J, in Yamuna- 
bai Gangadhar v, Parappa, (1968) 70 
Bom LR 611. His Lordship quoted the 
observations in Secy, of State v, Ahalya-~ 
bai, AIR 1938 Bom 321 to the effect 
that if a coparcener takes the property 
of another deceased coparcener by sur- 
vivorship, he takes it with the burden 
of maintaining the widow and unmarried 
daughters of the deceased coparcener, 
that in that sense the property which he 
takes by survivorship is burdened with 
the obligation to maintain the widow and 
that such right of maintenance attaches 
to the property itself which is taken by 
survivorship, His Lordship next re- 
ferred to the above quoted passage in 
the judgment of Natesan, J., in AIR 1967 
ae 429 and said thus at pages 614 and 

i 

“Tt is true that this right of the 
widow for her maintenance out of the 
foint family property did suffer from 
these and several other infirmities. Even 
so, it was potential right capable of be- 
ing ascertained and being a subject- 
matter of the charge on the joint family 
property. Once it is found that a widow 
did possess such rights in the joint family 
property, it cannot be said that such 
rights. or interests, attached to the pro- 
perty given in her possession in lieu of 
her maintenance at some stage, are creat- 
ed for the first time when the property is 
put in her possession under some arrange- 
ment or instrument or under a decree 
of some court or under some award. 
The instrument of decree, still, cannot 
be said to be a source of foundation of 
her rights, in the property so assigned. 
What she gets under the instrument or 
the decree in such cases, is only in re- 
cognition of the rights she possessed in 
the property by virtue of her being a 
widow of the said joint family ............... 
SETE AE This right of the mainten- 
ance of the widow could be given effect 
to in various ways. She could have 
been content by staying with the co- 
parcener or content with getting some 
amount periodically from the surviving 
coparcener. In yet another case, her 
claim could have been satisfied by put- 
ting her in possession of a part of the 
joint family estate under oral arrange- 
ments. She might have enforced her 
claim by obtaining award or decree or 
received some property in satisfaction of 
this claim, under some instrument. What 
is of essence is that all these devices 
were meant to satisfy and recognise her 
legal claim which exists independently 
of the arrangement, instrument or award. 
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In this view of the matter, łt is not cor- 
rect to say that where as here a Hindu 
widow was put in possession of- some 
property in lieu of her maintenance, 
under some instrument. she can be said 
to have acquired the right in the pro- 
perty for the first time, only under the 
instrument. Her right to be maintained 
out of the property already existed by 
virtue of being a widow of the joint 
family and this right was antecedent to 
the date when the instrument came into 
existence. The. instrument only recog- 
mises her right to a certain ascertained 
‘and definite property though she had pos- 
sessed such rights even before the date 
of instrument without reference to this 
particular property. In view of this, it 
is impossible to hold that any such 
instrument, decree or award and private 
arrangement is the source or foundation 
of her rights.” 


27. The above decision of Desh- 
pande, J. was followed by Palekar, J. in 
Anna Saheb v. Ganga, 73 Bom LR 
407 = (AIR 1972 Bom 16) His Lord- 
ship pointed -out that if a widow 
entitled to maintenance is in possession 
of the joint family property, she cannot 
be ousted therefrom even by a coparce- 
ner unless an arrangement is made for 
providing her with maintenance. His 
Lordship said that this and other charac- 
teristics of the right of a Hindu widow 
to be maintained out of the joint family 
properties, may not amount to any pro~ 
prietary right to any portion of the joint 
family properties, and that nevertheless, 
a right to maintenance is a right attach- 
ed to the family properties. His Lord- 
ship added that the emphasis on the 
nature of the antecedent right of the 
widow in the joint family properties is 
mot as important as the question whe- 
ther the instrument, decree or award rex 
ferred to in sub-section (2) of Section 14 
fs the real source or originator of the 
restricted estate granted thereunder. His 
Lordship opined that when a widow is 
given certain properties in lieu of her 
maintenance, her antecedent right for 
maintenance attached to the joint family 
properties, is translated into another form 
through the medium of the instrument, 
decree or award which is not the source 
or the foundation of the right to the 
property put in her possession. 


28. In Chellammal v, Nallammal, 
(1971) 1 Mad LJ 439, Rama Murthy, J., 
dissented from the view taken by Nate- 
san, J. in AIR 1967 Mad 429, and said 
that the claim of a widow of a deceased 
coparcener, for maintenance is not a per- 
sonal claim but, is founded upon pro- 
perty right and is based on the fact that 
the surviving coparcener has taken the 
share of the deceased coparcener by sur- 
vivorship. His oe added that such 
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claim is a real enforceable subsisting 
claim against the family properties an 
the allotment of properties to her is a 
substitution or a satisfaction of that claim 
and not a satisfaction of a mere personal 
claim against the surviving coparcener, 
His Lordship concluded that it was im- 
possible to take the view that allotment 
of properties for maintenance, should be 
treated as totally unconnected with and 
rota no semblance of right to propera 
S 


29. On the question whether a 
widow of a deceased coparcener who had 
been given certain properties in lieu of 
her maintenance, acquired those proper | 
ties for the first time without there be- 
ing any pre-existing right, the view taken 
by Deshpande, Palekar and’ Rama Mur- 
thy, JJ.. is, in our opinion, to be pres 
ferred to the view taken by Natesan, J- 
and the Bench of the Orissa High Court. 
in AIR 1970 Orissa 131, if we may say: 
so with respect. If it is held that the 
widow had pre-existing right in the join? 
family properties given to her in lieu 
of her maintenance, it follows that sub- 
section (1) and not sub-section (2) _ of 
S. 14 of the Act applies to such case and 


that she becomes the full owner of such 


properties even if they were given to her 
under an instrument, decree or award. 
30. There is one more reason fog 
holding that sub-section (1) and not sube 
section (2) of 5. 14 applies tothe case 
of a widow who had been given certain 
joint family properties in lieu of her 
maintenance. As stated by the Supreme 
Court in AIR 1970 SC 1963, the word. 
tacquired” in sub-section (1) of 5. 14 has 
to be given the widest possible meaning 
because the explanation makes sub-set- 
tion (1) applicable to acquisition of pros 
perty by inheritance or device or ata 
partition or in lieu of maintenance ox 
arrears of maintenance or in any other 
manner whatsoever. So property got by 
a widow in lieu of her maintenance 
comes within the ambit of sub-see. (1), 
Generally, allotment of immovable pro 
perty to her in lieu of her maintenance, 
would have been under an instrument, 
decree or award rather than under an 
oral agreement. or arrangement. As 
pointed out by P. C. Mallick, J., who 
spoke for the Bench in Sasadhar Chandra 
vy. Tara Sundari, AIR 1962 Cal 438, if the 
Legislature intended that the property, 
given to the widow of a deceased copar- 
cener for her maintenance, should ba 
treated on the same footing as a gift of 
devise in sub-section (2) of S. 14 then 
the whole effect of sub-section (1) would — 
be destroyed in respect of properties 
which were given to a female Hindu for 
her maintenance, prior ‘to the Act except 
where such properties are given under 
an oral agreement or arrangement. But 
such oral agreement or arrangements 


£972 


would have been very rare in regard to 
immovable properties. Ag pointed out by 
Deshpande, J. in (1968) 70 Bom LR all 
the intention of the Parliament in enact- 
ing Section 14 of the Act, was to enlazge 
the rights of femgle Hindus under zhe 
terms of Hindu Law as it existed before 
the commencement of the Act, and to 
bring their rights on par with the rights 
of men. That is why sub-section (1) of 
S. 14 in terms says that the property 
possessed by a female Hindu shall be 
held by her as full owner thereof and 
mot as limited owner. Hence, an inr- 
pretation which promotes that obz-ect 
should be preferred to one which defeats 
that object or narrowly limits the reme- 
dial effect of that beneficial legislation, 
should be preferred, 

31. For the reasons stated abcve, 
our conclusion is that if the widow af a 
coparcener was in possession of a joint 
family property in lieu of her: mainten- 
ance even under an instrument, decree 
or award, prior to the commencement of 
the Act, she becomes the full owner 
thereof by virtue of sub-section (1) of 
S. 14 of the Act. and that sub-section (2) 
of that section has no application to such 
case. 

32. In that view. the conclusion of 
the courts below that defendant 1 aad 
only a life estate in the suit land. is 
unsustainable, 

33. In the result, we allow this 
appeal, reverse the judgments and decrees 
of the courts below and dismiss the cuit. 

34. As there is divergence of judi- 
cial opinion on the main question arising 
in this appeal and as there was no ear- 
lier decision of this court on that ques- 
tion, we direct the parties to bear their 
own costs, both in this court. and in the 
courts below, 

Appeal allowed. 


t 
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A. NARAYANA PAI, C. J. AND V, S. 
MALIMATH, J. 

P. V. Aithala and others, Petitioners 

State of Mysore and others, Respon- 
dai 

Writ Petns. Nos. 1163, 1442 to 1449, 
1493 to 1496, 4417 of 1970 and 1029 of 
1971. D/- 26-10-1971. 

Land Acquisition Act (1894), S. 11 — 
(As amended by Mysore Act 17 of 1961) 
m- Constitutional validity — Ss. 11 16 
and 23 (1) as in force in Mysore are not 
void on ground of violation of second 
proviso to Art. 31-A Constitution. (X- 
Ref :— Ss. 16 and 23 (1) as amended by 
Mysore Act 17 of 1961). (X-Ref :—~ Con- 
stitution of India, Art. 31-A). 


DP/DP/C269/72/GKC 


P. V. Aithala v. State 


_in Article 31-A are satisfied. 


Mys. 292 


The effect of second proviso is thaf 
the protection given by Article SIA will 
not be available to laws made for ac- 
quisition by the State of any estate 
where the land comprised therein is held 
by a person under personal cultivation 
and within the ceiling limit applicable 
to him under any law for the time be- 
ing in force or any building or structure 
standing thereon or appurtenant thereto, 
unless the law relating to acquisition of 
such land, building or structure makes 
provision for payment of compensation at 
a rate which shall not be less than the 
market vlaue thereof. Article 31-A‘ does 
not add any new fundamental right to 
Part UI of the Constitution. Therefore, 
without the aid of Articles 14, 19 or 31, 
no law can be struck down as offending 
only the provisions of Article 31-A. On 
the other hand, Article 31-A has really 
the effect of restricting or abridging the 
fundamental rights guaranteed under 
Articles 14, 19 and 31 of the Constitution 
in certain matters. The second proviso to 
Article 31-A cannot be read as enlarg- 
ing the rights of the citizen. A citizen 
who could have challenged a law relat- 
ing to acquisition by the State of any 
estate etc. as offending Articles 14, 19 or 
ol of the Constitution is now precluded 
from doing so if the conditions specified 
If a law 
does not infringe Articles 14, 19 and 31 
of the Constitution, Article 31-A does 
not come into play at all. as the said 
Article need be invoked only to protect 
laws which otherwise offend Articles 14, 
19 and 31 of the Constitution. As the 
impugned provisions of the Act are not 
liable to be assailed as offending Art, 31 
of the Constitution, they do not need the 
protection of Art. 31-A of the Constitu- 
tion. (Para 3) 


The second proviso to Article 31-A 
cannot be read as a proviso to Art. 31 of 
the Constitution as the language employ- 
ed in the proviso and the context in 
which it occurs makes it abundantly clear 
that it was introduced in order to limit 
the protection given by Article 31-A of 
the Constitution. The said proviso has, 
therefore, to be read as an exception to 
the principal part of Article 31-A of the 
Constitution. (Para 4) 
Cases Referred: Chronological Paras 


(1969) 2 Mad LJ 118 = 82 Mad LW 
262, Sri Navaneetha Swaraswami 
Devasthanam, Sikkal y. State of 
Madras 


K. Shivashankar Bhat, for Petitioners 
In all Writ Petns; K. S. Puttaswamy, 
High Court Govt. Pleader, for Respon- 
dents Nos. 1 and 3 in all Writ Petns. ex- 
cept Writ Petns, Nos. 4417 of 1970 and 
1029 of 1971 and for Respondents Nos. 1 
and 2 in Writ Petns. Nos. 4417 of 1970 and 
1029 of 1971; B. Ramachandra Rao, Sr. 
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Counsel for Central Govt., for Respon- 
dent No, 2 in all Writ Petns, except Writ 
Petns. Nos. 1417 of 1970 and 1029 of 1971. 


MALIMATH, J.:— The lands be- 
longing to the petitioners in this batch 
of 15 writ petitions have. been acquired 
for the Mangalore Harbour project. The 
common prayer made in these writ peti- 
tions to declare as void the first proviso 
to Section 3 (3) of the Land Acquisition 
(Mysore Amendment and Validation) Act, 
1967 (Mysore Act 10 of 1968) is not pres- 
sed. Hence, the same is not considered, 
reserving liberty to raise that conten- 
tion, if necessary, in appropriate pro- 
ceedings, 

2. In the first 8 writ petitions, 
there is a prayer for declaration that 
Sections 11, 16 and 23 (1) of the Land 
Acquisition Act. 1894, as in force in the 
State of Mysore, are void as offending 
the second proviso to Article 31-A of the 
Constitution. In the first two writ peti- 
tions, there is a further prayer for 


quashing the notification issued under 


Section 6 of the Act. 


- 3. The Land Acnsiton Act, 1894 
which is a Central Act. was amended and 
extended to the entire State of Mysore, 
by Mysore Act 17 of 1961 (hereinafter 
referred to as the Act). The said Act 
having received the assent of the Presi- 
dent, came into force on the 24th of 
August 1961. The lands of the ‘petitioners 
have been acquired under the provisions 
of the said Act. The Mysore Land Re- 
forms Act, 1961 camé into force on the 
2nd of October 1965. The case of the 


petitioners in the first eight writ peti-. 


tions is that the lands sought to be ac- 


quired are under their personal cultiva-— 


tion and are within the ceiling limit ap- 
plicable to them as per the provisions of 
the Mysore Land Reforms Act, 1961. It 
was urged that Sections 11, 16 and 23 of 
the Act entitled the State to compulso- 
rily acquire. lands by paying compensa- 
tion at a rate less than the market value 
of the lands. It was submitted that. the 
lands -belonging to. the petitioners come 
within the expression ‘estate’ as defined 
in clause (2) of Articie 31-A of the Con- 
stitution. .The second proviso to Article 


31-A of the Constitution on which the - 


‘petitioners have placed reliance, reads as 
follows :— 


“Provided further that where any | 


law makes any provision for the acquisi- 


tion by the State of any estate and where 


‘eny land comprised therein is held by 
a person under his personal cultivation, 
it shall not be lawful for the State to ac- 
quire any portion of such land as is 
within the ceiling limit applicable to him 
- under any law for the time being in 
force or any building or structure stand- 
ing thereon or appurtenant thereto, un- 
less the law relating to the acquisition 
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-received his assent. 


ALK 


of such land. building or structure, pros 
vides for payment of compensation at & 
rate which shall not be less than the 
market value thereof.” 

Our attention was invited to the fact thai 
for the purpose of awarding compensa 


. tion under the Act what is taken into 


consideration under Section 23 is the 
market value of the land at the 
date of the publication .of Notifica» 
tion under Section 4 and not as on the 
date of actual acquisition’ of the . land, 
which, according to the petitioners, takes 
place only when an award is made under 
Section 11 entitling the prescribed aus 
thority to take possession under Sec; 16 
of the Act. It is necessary to mention 
at this stage that it is not the case of the 
petitioners that the provisions of Ss, 11, 
16, and 23 (1) of the Act are void as of» 
fending Article 31 of the Constitution, 
As the Act makes provision for compul-. 
sory acquisition of property for a public 
purpose which lays down the principles 
on which and the manner in which com» 
pensation is to be determined and given, 
the said: law having also received the 
assent of the President, cannot be assail« 
ed on the ground that it violates Art. 3] 
Constitution. Article 31-A ‘was 
subsequently introduced in order to save 
laws providing for acquisition of estates 
etc, which may be: void as offending 
Articles 14; 19 and 31 of the Constituem 
tion. Article 31-A states that,— 

© “Notwithstanding anything contained 
In Article 13. no law providing for— 

(a) The acquisition by the State of 
any estate or of any rights therein or the 
extinguishment or modification of any; 
such rights, or ...........-... Shall be deem= 
ed to be void on the ground that it is 
inconsistent with, or takes away or abri- 
dges any of the rights conferred by Artis 
cle 14. Article 19 or Article 31:” 


The first proviso further states that the 
law made by the Legislature of a State 
cannot get the protection of Article 31-A 
unless such a law having-been reserved 
for consideration of the President has 
The second proviso 
which we have extracted earlier, was in- 
troduced by the Constitution (Seven- 











ceiling limit applicable to him under any 
law for the time being in force or any 
building or structure standing thereon or 
appurtenant thereto, unless the law re- 
lating to acquisition ‘of such land, build- 
ing or structure makes provision for pay- 
ment of compensation at a rate which 
shall not be less than the market value 
thereof. In our opinion, Article 31-A 
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does not add any new fundamental right 
to Part III of the Constitution. There- 
fore, without the aid of Articles 14, 19 
or 31, no law can be struck down as of- 
fending only the provisions of Art, I-A. 
On the other hand, Article 31-A has real- 
ly the effect of restricting -or abridzing 
the fundamental rights guaranteed under 
Articles 14, 19 and 31 of the Constitvtion 
in certain matters. We do not find it 
possible to agree with the submission of 
Shri Shivashankar Bhat that we should 
read the second proviso to Art. 31-A od the 
Constitution as enlarging the rights o? the 
citizen. A citizen who could have chal- 
lenged a law relating to acquisition br the 
State of any estate ‘etc. as offerding 
Articles 14, 19 or 31 of the Constitution 
is now precluded from doing so if the 
conditions specified in Article 31-A are 
satisfied, If a law does not infringe Arti- 
cles 14, 19 and 31 of the Constitttion, 
Article 31-A does not come into pley at 
all, as the said Article need be invoked 
only to protect laws which otherwise 
_loffend Articles 14, 19 and 31 of the Con~ 
stitution. As the impugned provisions of 
the Act are not liable to be assailed as 
offending Article 31 of the Constitu tion, 
they do not need the protection of Artix 
cle 31-A of the Constitution. ; 

4, The suggestion of Shri Sniva- 
shankar Bhat that the second proviso to 
Article 31-A should be read really as a 
proviso to Article 31 of the Constitution 
cannot be accepted. The language em~ 
ployed in the proviso and the context in 
which it occurs makes it abundantly clear 
that the said proviso was introduced in 


the year 1964 in order to limit the protec~. 


tion given by Article 31-A of the Con~ 
stitution. The said proviso has, there-«- 
fore, to be read as an exception tə the 
principal part of Article 31-A of the Con- 
stitution, The view we have taken ace 
cords with the view expressed br the 
High Court of Madras in Sri Navaneetha 
Swaraswami Devasthanam, Sikkal v, 
State of Madras, (1969) 2 Mad LJ 113. 

5. The only other question for 
consideration is the one raised. im the 
first two writ petitions, challenging the 
Notifications issued under. Section 6 f the 
Act: It was urged that the State Gov~ 
ernment has not applied its mind before 
forming an opinion that the lands in 
question are needed for a public purpose. 
Before the final Notification dated «th of 
February, 1970 was issued by the State 
Government under Section 6 of the Act, 
the State Government considerec the 
petitions filed by the petitioners and 
others’ under Section 15-A of the Act. 
The State Government has, after consi- 
dering the case of the petitioners, Dassed 
an order on the 20th of January, 1970, 
overruling their objections. 

6. It is observed in that order 
that the request of the petitioners that 
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4 to 5 acres of land may be left out of 
acquisition for constructing their resix 
dential houses may be considered by the 
Land Acquisition Officer in consultation 
with the Adiministrator of the Manga- 
lore Harbour Project. It was contends 
ed that the aforesaid observation indi- 
cates that the State Govt. instead of ap- 
plying its mind to the question whether 
the lands are needed for a public pur- 
pose or not, has entrusted the said func~ 
tion to the ‘Land Acquisition Officer. But, 
it is clear from the context that the ob« 
servation was made in answer to the Te- 
quest for partial withdrawal from acqui~ 
sition, the power in respect of which can 
be exercised at any time before taking 
possession and’ even after publication of 
the notification under Section 6 of the 
Act. The request for partial withdrawal 
from acquisition was made. not on the 
ground that the lands are not needed for 
a public purpose but by way of seeking 
a concession, Therefore, the observation 
relied upon has no relevance to the op 
nion required to be formed under S. 6 
of the Act. The State Government has 
independently considered all relevant mat- 
ters and come to the conclusion that the 
acquisition is for a public purpose. There 
is, therefore, no substance in the conten- 
tion of the petitioners that the State Gov- 
ernment did not apply its mind before 
declaring that the lands are needed for 
a public purpose, 


7. For the reasons stated above, 
all these writ petitions fail and the same 
are dismissed, 

s. 4 Petitions dismissed. 





AIR 1972 MYSORE 293 (V 59 C 101) 
E. S. VENKATARAMITAH, J. 


In the Matter of Tadimalla Subba 
Rao, Petitioner, 


Probate Civil Petn, No. 6 of 1971, 
D/- 22-10-1971, . - 


Succession Act (1925), Ss. 228, 241 
and 291 (Rules governing probate and 
Administration Matters (1964), Rule 17) 
— Letters of Administration — Grant of 
— Petition by agent — Will proved in 
foreign Court — Could be granted on 
furnishing bond, 


In the case of a petition by the agent 
or attorney who. was appointed by the 
executor for the purpose .of obtaining 
letters of administration from .a compe~« 
tent Court in India, letters of Adminis~ 
tration with copies of authenticated copies 
of the will could be granted without fur- 
ther proof of the will in India and the 
appropriate section applicable is S, 228 
and not S. 241 and furnishing of bond 
is necessary before grant of the letters, 
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AIR 1948 All 351 (FB), Followed. AIR 
1954 Mad 898 (FB), Dissented from. 
(Paras 5 and 6) 
Cases Referred: Chronological Paras 
AIR 1954 Mad 898 = (1954) 2 Mad 


LJ 249 (FB), Laurence Claude 

Levack, In re 5 
AIR 1948 All 351 = 1948 All LJ 336 

(FB), Adwait Nath Sil, In re 5 


M. K. Viswanath., for King and 


Patridge, for Petitioner. 


ORDER :— The above petition has 
been filed for the grant of letters of ad- 
ministration with copies of the authen- 
ticated copies of the will and two codi- 


cils annexed thereto in respect of the 


estate of a certain John Hunter Alexan- 
der, hereinatfer referred to as the ‘testa~ 
tor’. The petitioner is Sri Tadimalla 
Subba Rao, who happens to be the hol- 
der of a Power of Attorney of the Ex- 


ecutors and trustees entitled to adminis-. 


ter the estate who are not residing in 
India. After the petition was received 
by the Court it was duly advertised in 
local daily. No objections have been re- 
ceived from any body for the issue of 
letters of administration as prayed for. 


2. Briefly stated the facts of the 
case are these; The testator was ordi- 
marily residing at Chickamagalur in the 
State of Mysore. He was a planter by 
profession owning properties in India and 
Scotland. While he was in Scotland. the 
testator made a will on November 16, 
1955, and signed the same in the pre- 
sence of two witnesses, namely, - Mr. David 
Smith and Miss Laura Cecilia Young, 
who duly attested it. By that will he 
appointed James Millar and Robert Fair- 
weather Alexander as the Trustees to act 
as executors of the will empowering them 
or the survivor of them or the heir of 
the last survivor of them to administer 
the estate as per directions contained in 
the will. Later at Bangalore on Novem-~ 
ber 1, 1961, he executed a codicil to the 
eforesaid will and another codicil at Kir- 
Tiemuir, Scotland, on May 6. 1964. The 
Baca. died at Chickamagalur on June 
2, 1970. 


James Millar one of the execu» 
tors having predeceased the testator, 
Robert Fairweather Alexander, the sur- 
viving Trustee and executor under the 
will assumed the office of the executor 
and appointed Mrs, Euphemila Margaret 
Millar and David Smith to act along with 
him as the Trustees and Executors of the 
will and codicils of the testator in exer~ 
cise of the powers conferred on him by 
the said documents by. executing a deed 
dated July 16, 1970 at Kirriemuir, Scot- 
land. Thereafter the will and the two 
codicils were duly proved along with the 
document of July 16, 1970 by which Mrs. 
Millar and Smith were appointed as Co- 
trustees and Co-executors before the 
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Commissariat of Edinburgh, Scotland and 
the confirmation (probate) of the will and 
the codicils was granted on October 2, 
1970. , The certified extract of the con- 
firmation and the certified copies of the 
will and the codicils and the deed ap- 
pointing co~trustees and Co-executors are 
produced before this Court. Pursuant to 
the said grant, an Inventory of the Heri- 
table Estate of the value of £ 83,379/- 
in England and Scotland which belonged 
to the testator was filed before the Com- 


‘missariat of Edinburgh which committed 


the same to the possession of the Trus- 
tees and the Executors by the certificate 
dated October 6, 1970, issued by the De- 
pute Commisary Clerk. The certified ex- 
tract of the aforesaid Inventory is also 
produced before the Court. Because the 
‘Trustees and Executors who were all 
residents of Scotland did not find it con- 
venient to go to India for the purpose of 
obtaining the necessary letters of adminis- 
tration and to administer the properties 
of the testator which were in India, they 
appointed Sri T, Subba Rao, the peti- 
tioner herein, and Sri M. K. Vishwanath, 
an Advocate of Bangalore Bar. to act as 
their lawful attorneys jointly and seve- 
rally in connection with the obtaining of 
the letters of administration and the ad- 
ministration of the properties belonging to 
the estate of the testator which were in 
India by a Power of Attorney dated Octo- 
ber 1, 1970 executed before J. K. She- 
Pherd, a Notary Public at Kirriemuir, 
Scotland. The said Power of Attorney 
Is produced before this Court. Pursuant 
to the said Power of Attorney, the peti- 


fitioner herein has filed the above peti- 


tion for the grant of letters of administra- 
tion with the copies of the authenticated 
copies of the will and codicils annexed 
in respect of the estate of the testator in 
India. The necessary certificate issued 


“under Section 57 of the Estate Duty Act 


by the Controller of Estate Duty. Manga- 
lore, is also produced. The net value of 
the ‘estate in India is stated to be Rupees 
5,41,321-16 in Annexure ‘A’ attached to 
the petition. 


i The petitioner has: filed the 
above petition under Sections 228, 241, 
278 and 300 of the Indian Succession Act 
(hereinafter referred as the’ Act). S. 278 
of the Act deals with the particulars 
which an application for letters of ad- 
ministration should contain and S. 300 
confers jurisdiction’ on the High Court 
also to issue letters of administration, 
But the real question is whether the pre- 
sent case falls under Section 228 ar Sec- 
tion 241 of the Act, one of the points of 
difference between the two sections be- 
ing that whereas when the grant is made 
under Section 241, no administration bond 
and sureties can be insisted upon under 
Section 291. when the grant is made 
under Section 228 the provisions of Sec- 
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tion 291 would be attracted. Section 228 
of the Act which is found in Chapt=r I 
of Part IX of the Act entitled “Of Grant 
of Probate and Letters of Administration” 
reads as follows :— 

"228. Administration, with copy an- 
mexed, of authenticated copy of will 
proved abroad: 


When. a will has been proved anc de- 
posited in a Court of Competent jurisdic- 
tion situated beyond the limits of the 
State. whether within or beyond the 
limits of India, and a properly authanti- 
cated copy of the will be produced, let- 
ters of administration may be grented 
with a copy of such copy annexed.’ 
Section 241 is found in Chapter H of 
Part IX of the Act dealing with ‘Linited 
Grants’, Sections 241 to 247 deal with 
such of those ‘limited Grants’ whick are 
made for the use and benefit of ochers 
having right. Section 241 reads: 

"241. Administration, with will am~ 
nexed, to attorney of absent execuior. 

4, When any executor is absent 
from the State in which applicatim is 
made, and there is no executor within 
the State willing to act, letters oi ad- 
ministration, with the will annexed, may 
be granted to the attorney or agent of 
the absent executor, for the use and bene- 
fit of his principal, limited until he shall 
obtain probate-or letters of administration 
granted to himself.” 


5. In this . case it is shown that 
the will and the codicils have been srov- 
ed and deposited with a competent Dourt 
in Scotland and properly authenticated 
copies of the will and the codicils have 
been produced along with the petition 


praying that the letters of administration | 


may be granted with the copies cf the 
Same annexed. Section 228 of the Act 
which authorises the grant of letter. of 
administration under these ci-cum~ 
stances, does not prohibit the issue of 
letters of administration under it io an 
attorney. But Sec. 241 of the Act deals 
with an entirely different set of cizcum~« 
stances. It deals with a case where the 
executor is absent from the Stéte in 
which the application is made and there 
is na executor willing to act within the 
State. Further Section 276 of tha Act 
insists upon the original will an3 the 
ecodicils, if any, to be produced >Sefore 


the Court by the attorney or agen: who. 


could make the application for the bene- 
fit of his principal for the issue of Letters 
of administration with the will and codi- 
cils. If any. annexed until his principal 
i.e., executor obtains probate or letters 
of administration to himself. On a peru- 
sal of Section 241 of the Act it is clear 
that the said section is not appliceble to 
‘this case because (i) grant prayed for is 
not of limited nature; (ii) the oviginal 
will and codicils are not produced be» 


“In the matter of Tadimalla Subba Rao 
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fore the Court; and (iii) the will and 
the codicils have already been proved be- 
fore another court of competent jurisdic- 
tlon and no attempt is made to prove 
them again before this court. am, 
therefore, of the opinion that the grant 
of letters of administration can be made 
only under Section 228 of the Act in this 
Case and not under Section 241 of the 
Act. My view is fortified by the decision 
of the Full Bench of the Allahabad High 
Court, in Adwait Nath Sil, In the goods 
of Alexander James Milne late of Aber- 
deen, Scotland, AIR 1948 All 351 (FB). 
In that case also the facts were similar, 
The testator Alexander James Milne died 
possessed of properties in India and Scot 
land. By his will he appointed one Al- 
lan Hay as the executor who obtained 
confirmation of the will in the Sheriff 
Court of Aberdeen, Kindardine and Banff 
at Aberdeen. The executor then ap- 
pointed Adwait Nath Sil as his attorney 
for the purpose of obtaining letters of 
administration from the competent Court 
in India with the copy of the will an= 
nexed. The question before the Court in 
that case was whether Section 228 or Sec- 
tion 241 would apply to the case. Deal- 
ing with the said question Mootham, J.: 
with whom the other two learned Judges 
agreed observed as follows :— 


“It is apparent that there is some 
difficulty in the application of either sec- 
tion to the case which we have to consi- 
der, for Section 228 does not make provi- 
sion for the grant of administration to an 
agent or attorney. and Section 241 as- 
sumes production by the attorney of the 
original will; but looking at the scheme 
of the Act it appears to me that if either 
Section is applicable the more appro- 
priate is Section 228. The two sections 
are in my opinion intended to apply to 
very different circumstences, the former 
where the will has been proved abroad 
and the latter where it has not been pro- 
ved at all; and accordingly a Court in 
India will, when acting under Section 228, 
grant administration without further proof 
of the will, whereas, on a petition under 
Section 241 he will has to be established 
and its authenticity may be disputed.” 
With great respect to the learned Judges 
of the Madras High Court who decided 


- the case In re Laurence Claude Levack in 


the matter of the will of Lina Dalrimple 
Hay, AIR 1954 Mad 898 (FB). FẸ 
find it difficult 'to agree with their view 
that Section 241 which deals with a case 
of a limited grant is also applicable to a 
case like the present one. 

6. In the result, I allow the 
above petition and direct that letters of 
administration with the copies of the au- 
thenticated copies of the will dated Nov- 
ember 16, 1959 and codicils dated Nov» 
ember, 1, 1964 and May 6, 1964 of John 
Hunter Alexander be issued to the peti- 
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tioner on his furnishing an administra- 
tion bond with one surety to the satis- 
faction of the Registrar of this Court as 
required by the provisions of Section 291 
of the Act read, with Rule 17 of the Rules 
governing Probate and Administration 
Matters 1964. 


Inventory to be filed within six 
months and accounts to be filed within 
one year, 

Petition granted. 





AIR 1972 MYSORE 296 (V 59 C 102) 
.D. M. CHANDRASEKHAR AND K, 
BHIMIAH, JJ, 

Pranay. Appellant v. The State of 
Mysore and another, Respondents. 

Misc. First Appeals Nos, 91, 131 and 
132 of 1972. D/- 3-12-1971 against Judg 
ment and award of Civil J.. Bijapur, D 
22-2-1971. 

Mysore Court-fees and Suits Valua- 
tion Act (16 of 1958), S. 48, Sch. I, Art. I 
and Sch, Il, Art. 3 — Scope and applica- 
bility — Appeal under S. 54 Land Acqui- 
sition Act — Court-fee payable. (X- 
Ref:— Land Acquisition Act (1894), Sec- 
tion 54). 


Merely because the words “decision, 
award or order” have been substituted 
for the word “order” both in S. 48 and 
Sch. II, Art. 3 by the Amendment Act 
‘of 1969. it does not follow that the ambit 
of both the provisions after such amend- 
ment are the same or that both deal with 
the same subject-matter. While the am- 
bit of S. 48 comprises of appeals from 
decisions, awards and orders relating to 
compensation for properties acquired for 
public purposes the ambit of amended 
Art. 3 of Schedule II comprises of appeals 
presented to Courts from decisions, 
awards or orders of all kinds if guch ap- 
yeals are not otherwise provided for 
elsewhere in the Act. (Para 16) 


Art I of Sch. I can apply to an ap- 
peal to a Court from a decision, awar 
or order relating to compensation for 
property acquired for a public purpose. 
When such appeal is governed by Art, I 
of the Sch. I obviously Art. 3 of Sch. H 
being a residuary. Article cannot apply to 
such appeal. (Para 18) 

Hence, a memorandum of appeal 
under Section 54, Land Acquisition Act 
is chargeable with ad valorem court-fees 
under Sch. I, Art. I and not with a fixed 
fee under Art. 3 of Sch. M. AIR 1971 
SC 1887, Followed. (Para 25) 


Cases Referred: Chronological Paras 
ATR 1971 SC 1887 = (1971) 1 SCR 


"r 


146, S5. G. Bhagade v. Spl. Dy. i 
Collector, Ahmednagar 21, 24 
FP/FP/D360/72/LR/KSB 


Pranay v. 


State A. J. R: 


(1967) C. R. P. No. 1379 of 1967 
(Mys), G. Sridhara Murthy V 
Spl. Land Acquisition Officer 11 


ORDER :— On each of the memo- 
randa of appeals under Section 54 of the 
Land Acquisition Act, the appellant has 
paid court-fee of Rs. 10 only. The office 
of this Court has raised an objection that 
ad valorem court-fee is payable on the 
difference between the amount of com- 
pensation claimed by the appellant and 
the amount awarded by the Court be- 
low, in each of these appeals. As the 
learned Counsel for the appellant main- 
tained that the court-fee already paid, is 
sufficient, these appeals have been post- 
ed for orders on the question of court- 
fee payable in these appeals, 


2 -A notice under Section 19 of 
the Mysore Court-fees and Suits Valua- 
tion Act, 1958, (hereinafter referred to 
as the Court-fees Act) was issued to the 
Additiona] Government Advocate who 
appeared and supported the objection 
raised by the office. 


3. Mr. A, V. Albal. Iearned Coun- 
sel for the appellant, contended that 
Article 3 of Schedule 11 to the Court- 
fees Act, is applicable to appeals under 
Section 54 of the Land Acquisition Act 
and that the court-fee of Rs. 10 paid in 
each of these appeals, is in accordance 
with clause (iii) (1) (a) of that Article. 


4, On the other hand, the learn- 
ed Additional Government Advocate con- 
tended that Art. 1 of Schedule 1 to the 
Court-fees Act,.is applicable to such ap- 
peals, and that ad valorem court-fee is 
payable on the value of the subject- 
matter in dispute, computed in the man- 
ner provided by Section 48 of the Court- 
fees Act. i.e. on the difference between 
the amount of compensation awarded by 
the Court below and the amount of com- 
pensation claimed in the appeal. l 

ð. In order to appreciate these 
rival contentions, it is useful to set out 
tie relevant provisions of the Court-fees 

Cf, , 

6. Section 20 of the Court-fees 
Act provides that court-fee payable under 
that Act, shall be determined or com- 
puted in accordance with the provisions 
of the Chapters IV, VI and VID and 
Schedules I and II. 


7. Section 48 of the Court-fees 
Act, as it stood before it was amended 
by the Mysore Court-fees and Suits 
Valuation (Amendment) Act. 1969, (here- 
inafter referred to as the Court-feeés Am- 
endment Act) read: 


48. Fee on memorandum of appeal 
against order relating to compensation 

“The fee payable under this Act on 
@ memorandum of appeal against an 
order relating to compensation under any 
Act for the time being in force for the 
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acquisition of property for public pur- 
pose shall be computed on the difference 
between the amount awarded and the 
amount claimed by the applicant.” 

8. The title to Schedule 1 to the 
Court-fees Act is “Ad valorem Fees”. 
Article 1 in Schedule 1 provides, irter 


alia, that on a memorandum of appeal ` 


(Contd, on col, 2) 
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presented to any Court court-fee is pay- 
able at the rate of 75 paise for every 
Rs. 10 or part thereof, of the value of the 
subject-matter in dispute, 


9. The relevant part of Arf, 3 of 
Schedule II to the Court-fees Act. as it 
stood before it was amended by the 
Court-fees Amendment Act, read 3 


Artiels Particulars, Court- fes. 
8. Memorandum of appeal from a decision or an award or order inelusive of an 
i order determining any question under S. 47 or S. 144 of the Code of Civil 
Procedu re, 1908, and not otherwise provided for when presented =- 
i aoe oe ove oon en pon oon 
(ii) ose sis a òsi 
k to the High Ü Court— 
1 Where an order was passed bw a subordinate court or authority— 
(a) if the matter relates ta suit or proceeding, the value of which 
exceeds Rs, 1,000 oes ese sie sae eee Rs. 10 
(b) in any other case deal n “ae A Rs. 
10. The Court-fees Amendment soovable Property Act, 1952, which ap 


Act substituted the words “decision, 
award or order” for the word “order” oc~ 
curring both in Section 48 and in Art. 3 
of Schedule II to the Principal Act. 

11. In C. R. P. No, 1879 of -967 
Tiye), - (G. Sridhara Murthy v. The Spe- 

cial Land Acquisition Officer). a Bench 
of this Court ruled that on a memozan- 
dum of appeal under Section 54 of the 
Land Acquisition Act court-fees charge- 
able under Art. 1 of Schedule 1 to the 
Court-fees Act and that the mode of de- 
termining the amount of court-fee is 
provided by Section 48 of the Court-fees 
Act. Their Lordships also observed that 
Section 48 or Section 49 of the Ccurt-~ 
fees Act, is not the charging section and 
the charging provisions are Sectior, 20 
ria ma Schedules I and II to the Ccurt- 
ees Act. 


12. However, Mr, Albal argued 
that the above ruling of this Court, was 
prior to the amendment of Section 48 
and Art. 3 of Schedule II of the Ccurt- 
fees Act by the Court-fees Amendment 
Act, and that that ruling is no longer 
applicable after such amendment of Sec- 
tion 48 and Art. 3 of the Schedule II. 
Mr, Albal added that the intention of 
the legislature in making such amend- 
ment, is to relieve claimants from the 
burden of paying heavy court-fee while 
putting forth in their appeals their just 
claims for adequate compensation for at- 
quisition of their property. 


13. As seen earlier, the only 
change brought about by the Court~fees 
Amendment Act, in Section 48 and Arti- 
cle 3 of Schedule II. is to substitute the 
words “decision, award or order” for the 
word “order”. The above amend-nent 
appears to have been-made in view of 
ge observations of a Bench of this Court 

in M. F. A. of Narasiappa that there was 
a lacuna in the Court-fees Act which 
made no court-fee payable in respect of 
appeals like these under Section 11 of 
the Requisitioning and Acquisition of Im- 


peals are not from orders of Civil Courts. 
14. The object of amending S. 48 
of the Court-fees Act appears to be to 
remove the distinction between an award 
of compensation by an Arbitrator and an 
order of a Court awarding compensation, 
in regard to court-fees payable on memo- 
randum of appeal from such award or 
order, 
15. However, Mr. Albal argued 
that the simultaneous amendment of Sec- 
tion 48 and Art. 3 of Schedule II by sub- 
stituting the words “decision, award, or 
order” for the word “order” in both those 
provisions, is indicative that these two 
provisions are interlinked and deal with 
e same subject-matter and that both of 
them should be held to be applicable to 
all appeals, relating to compensation for 
acquisition of properties for public pur- 
poses whether such appeals are under 
Section 54 of the Land Acquisition Act 
Or under any other law relating to ac- 
quisition of property for a public purpose. 
16. Merely because the Court-fees 
Amendment Act has substituted the 
words “decision, award or order” for the 
word “order” both in S. 48 and in Art. 3 
of Schedule II to the principal Act, it 
does not follow that the ambit of S. 48 
and the ambit of Art. 3 of Schedule II, 
after such amendment, are the same or 
that both of them deal with the same 
subject-matter, While the ambit of Sec- 
tion 48 comprises of appeals from deci- 
sions, awards and orders relating to com- 
pensation for properties acquired for pub- 
lic purposes, the ambit of amended Art, 3 
of Schedule II comprises of appeals pre- 
sented to Courts from decisions. awards, 
orders of all kinds if such appeals are not 
otherwise provided for elsewhere in the 
Court-fees Act. If court-fee on any ap- 
peal from a decision. award or ‘order re- 
lating to acquisition of property for a 
public purpose is provided for in any 
other provision of the Court-fees Act, 
Art. 3 of Schedule If cannot apply to 
such appeal, 


298 Mys. [Prs. 17-23] 


17. However, Mr. Albal argued 
that after amendment of S. 48 and Art, 3 
of Schedule II, an appeal from any deci- 
sion, award or order relating to compen- 
sation for property acquired for a public 
purpose is governed by Art. 3 of Sche- 
dule II and not Art, 1 of Schedule 1. 


18. Merely because the words 
“decision. award or orders” occur in 
Art. 3 of Schedule II after amendment, 
it cannot be inferred that Art. 1 of Sche- 
Gule 1 does not apply to an appeal to a 
court from a decision, award or order 
and that every appeal from a decision, 
award or order is governed by Art. 3 of 
Schedule II. On the other hand, the 
words, “not otherwise provided for’ in 
Art. 3 of Schedule JI, show that that 
Article is applicable only when no other 
provision of this Act is applicable to such 
appeal. There is no reason why Art. 1 
of Schedule 1 cannot apply to an appeal 
to a Court from a decision, award or 
order relating to compensation for pro- 


{perty acquired for a public purpose, When 


such appeal is governed by Art. 1 of 
Schedule 1, obviously Art. 3 of Schedule 
Il cannot apply to such appeal, 

19. However, Mr. Albal advanced 
another line of argument which runs 
thus: If a document falls under a gene- 
ral provision and also a special provi- 
sion, the special provision alone shall he 
applicable. In cases of awards and deci- 
slons relating to compensation for pro- 
perties acquired for public purposes. Sec- 
tion 48 read with Art. 3 of Schedule II, 
as amended, are the special provisions 
since both these provisions specifically 
refer -to “awards and decisions’. Hence 
payment of ad valorem court-fee can~« 
not be demanded in appeals against such 
awards and decisions. Only a fixed 
court-fee of Rs. 10 or Rs. 5 (depending 
on whether the subject-matter of an ap- 
peal exceeds or is below Rs. 1,000) is pay- 
able. Art. I of Schedule I which is the 
general provision is rendered inapplic- 
able to appeals from “awards and deci~ 
sions” after the amendment of the Court- 
fees Act. Both in Section 48 and in 
Article 3 of Schedule IT, decisions, awards 
and orders have been treated alike and 
they are put on the same footing and 
those provisions do not make any distinc- 
tion between awards and decisions on the 
one hand and orders on the other hand. 

20. Hence. it fs illogical to de- 
mand ad valorem court-fee in an appeal 
under Section 54 of the Land Acquisi- 
tion Act from an order of a court when 
only a fixed court-fee of Rs. 5 or Rs. 10 
is now payable in appeals from decisions 
and awards relating to compensation for 
acquisition of properties for public pur- 
pe So runs the argument of Mr. Al- 

al. i 

21. The above line of argument 

proceeds on the basis that- for an appeal 


4 


Pranay v, State 


' gade v, 


A. T. R. 
from a decision or award of compensa- 
tion for property acquired for a public 
purpose, a fixed court-fee is payable 
under Art, 3 of Schedule II to the Court~ 
fees Act. But that very basis does nof 
appear to- be sound in view of the. deci 
sion of the Supremé Court in S5. G. Bha- 
Special Deputy Collector, 
Ahmednagar, AIR 1971 SC 1887. There, 
the question that arose was whether on 
a memorandum of cross-objection filed 
in an appeal under Section 11 of the 
Requisitioning and Acquisition Act, 1952, 
from an award of an Arbitrator under 
Section 8 of the Act, ad valorem court 
fee is payable under Art. 3 of Schedule fT 
to. the Bombay Court-fees Act, 1959, or 
only a fixed court-fee is payable unden 
Art. 13 of Schedule IT to that Act. Sec~ 
tion 7 (1) of the Bombay Court-fees Acf 
is practically identical with Section 48 
of the Mysore Court-fees Act. as it stood 
before it was amended. After referring 
to Section 7 (1) of the Bombay Court-fees 
Act, this is what Hegde, J.. who spoke 
for the Court, said at page 1890:.- 

“This provision is similar to S5. 8 of 
the Court-fees Act, 1870. It clearly ap 
plies to an appeal filed under S. 11 of the 
Act (Requisitioning and Acquisition Act, 
1952). It is true that the provision is 
not a charging section. It only provides 
for the computation of the court-fee pay~< 
able. But that provision makes it clear 
that it relates to the computation of a 
court-fee payable on ad valorem ` basis. 
It can have no connection with any Arti- 
cle providing for the payment of fixed 
court-fee. Therefore the computation 
provided under that provision can only. 
be of a court-fee payable under one @& 
the other articles in Schedule I.” 


22.' . In view of the above decision, 
it is clear that in an appeal under S, 1% 
of the Requisitioning and Acquisition Act, 
as well as in an appeal under S, 54 of the 
Land Acquisition Act, ad valorem court- 
fee is payable under the Mysore Court- 
fees Act also. : 

- 23. However, Mr, Albal contended 
that the above pronouncement of the 
Supreme Court while construing the pro- 
visions of the Bombay Court-fees Acf, 
has no application to cases arising under 


. the Mysore Court-fees- Act, as the rele~ 


vant provisions of.the two Acts are not 
in pari materia. Mr. Albal pointed out 
that the title of Schedule II to the Bom- 
bay Court-fees Act reads as “Fixed 
Court-fees”, while Schedule II to the 
Mysore Court-fees Act has no title, Mr. 
Albai pointed out another distinction be- 
tween the Articles in Schedule II to each 
of those Acts. While in each of the Arti- 
eles of Schedule II to the Bombay 
Court-fees Act, a ‘uniform court-fee Is 
specified irrespective of the value of the 
subject-matter, in some of the Articles 
of Schedule II to the Mysore Court-fees 
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Act. two different amounts of fixed court- 
fee are specified depending upon whether 
fhe value of the subject-matter in čis- 
pute, is above or below a particular 
amount, 

24. These differences between -hbe 
provisions of Schedule II of each of thase 
Court-fees Acts, are, in our opinion 700 
unsubstantial and do not render the deci- 
sion of the Supreme Court in AIR 1371 
SC 1887 inapplicable for ascertaining the 
court-fee payable under the Mysore Coturt- 
fees Act, in appeals from decision, 
awards and orders relating to compersa- 
tion for properties acquired for public 
purposes, 

25. Thus, we reject the contention 
of Mr. Albal that on a memorandum of 
appeal under Section 54 of the Land 
Acquisition Act, a fixed court-fee is pay- 
able under Art. 3 of Sch. II to the Court- 
fees Act, as amended. We hold that 
ad valorem court-fee is payable on tkese 
memoranda of appeals. 

26. In each of these appeals, the 
appellant is granted two months time to 
pay the deficient court-fee. 

Order accordinzly. 


AIR 1972 MYSORE 299 (V 59 C 103) 
B. VENKATASWAMI AND 
E. S. VENKATARAMIAH, JJ. 


M/s. Laxminarayana, Mining To., 
Bangalore and another, Petitioners v. 
Taluk Development Board, and anoiner, 
Respondents. - 


Writ Petns. Nos. 1934 and 2131 of 
1967, D/- 30-3-1972. 
Index Note:-— (A) Mysore Vilage 


Panchayats and Local Boards Act (1# of 
1959), Ss. 143 and 144 — Notification 
under, by Taluk Development Board, 
Sandur, imposing licence fee on mining 
manganese or iron ore, etc. — Validity 
— To the extent it levies tax on mining 
of manganese and iron ore is quashed as 
ultra vires. re 
Index Note:— (B) Constitution of 
India, Art. 246, Sch. 7, List I, Entry 54 
and List IT entries 23 and 50 — Regula- 
tion of mines and mineral development 
»— Powers of Parliament and State Legis- 
lature to enact law — Scope of — (X-~ 
Ref:— Mines and Minerals (Regulction 
and Development) Act (1957), S. 2). 
Brief Note for (A) & (B)— A com- 
bined reading of Entries 23 and 58 in 
List II and Entry 54 in List I. establsshes 
that as long as the Parliament does not 
make any law in exercise of its power 
in Entry 54, the powers of the Etate 
Legislature in Entry 23 and in Entr7 50 
would be exercisable by the State Legis- 
lature. But when once the Parliament 
makes a declaration by law that it is ex- 
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pedient in the public interest to make 
regulation of mines and mineral develop- 
ment under the control of the Union, to 
the extent to which such regulation and 
development is undertaken by the law 
made by the Parliament. the. power of 
the State Legislature under Entries 23 and 
50 of List IT would get denuded. 
(Para 5) 
By enacting the Mines and Minerals 
(Regulations and Development) Act, 1957, 
the Parliament has made the necessary 
declaration as provided in Entry 54 of 
List I of the Seventh Schedule to the 
Constitution and has assumed Legislative 
control over matters dealt with in the 
Central Act. (Para 6) 


Hence the State Legislature lost its 
legislative power under Entries 23 and 
50 of List II to the extent indicated in 
the Central Act. It cannot, therefore, be 
Said that even after the passing of the 
Central Act. the State Legislature by 
enacting Section 143 of the State Act in- 
tended to confer power on the Taluk 
Board to levy tax on the mining activities 
carried on by persons holding mineral 
concessions. It follows that levy of tax 
on mining by the Board as per the im- 
pugned notification is unauthorised and 
is liable to be set aside. AIR 1961 SC 
459 & AIR 1965 SC 1284, Rel. on. 

(Paras 6 and 15) 

Section 143 of the State Act is not 
inconsistent with the Central Act as it 
does not in express terms authorise levy 
of fee or tax on mining of manganese or 
iron ore. It provides for regulation of 
certain trades and the relevant part of 
Schedule II of the State Act on the basis 
of which the impugned notification is 
issued provides for the levy of a licence 
fee on any purpose or the doing in the 
course of any industrial process anything 
which, in the opinion of the Taluk Board, 
is likely to be dangerous to human life, 
or health or property or is likely to 
create or cause a nuisance. These provi- 
sions do not amount to a delegation of the 
power to the Taluk Board to levy tax 
on land, (Para 12) 

The contention that the tax imposed 
by the Taluk Board is not a tax on mine- 
ral rights but on the activity of mining 
cannot be accepted. The expression ‘tax 
on mineral rights’ in List II, Entry 50 
within its scope the royalty 
payable on minerals extracted. Mineral 
rights and mining activity carried on in 
exercise of those mineral rights appear 
to be indistinguishable in the above con- 
text. That appears to be the true in- 
tendment of the declaration contained in 
Section 2 of the Central Act and that it 
is so enacted in order to see that through- 
out the Indian Union, the rents, royalties 
and other taxes payable in respect of 
mining and minerals are uniform. 

(Para 15) 
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Index Note:— (C) -Interpretation of 
Statutes —- Intention of Legislature — 
Presumption as to — Interpretation sus- 
_ taining constitutionality of statute to be 
preferred. 


Brief Note— (C) A court construing 
a provision of law must presume that the 
intention of the authority in making it 
was not to exceed its power but to enact 
it validly. Where. therefore, two econ- 
structions are possible, the one which 
sustains the constitutional validity must 
be preferred. (Para 15) 


Cases Referred: Chronological Paras 

(1968) 1. Mys LJ 100. Salar Jung 
Sugar Mills Ltd. v. Taluk Develop- 
ment Board, Koppal. {7 

AIR 1965 SC 177 = (1964) 6 SCR 
666, H. R. S. Murthy v. Collector 


of Chittoor {2 
AIR 1965 Pat 491. Laddu Mal v, 
State of Bihar 15 


AIR 1964 SC 1284 = 1964 SCD 111, 
State of Orissa v. M. A. Tulloch 


& Co. 

ATR 1961 SC 459 =: (1961) 2 SCR 
537, Hingir Rampur Coal Co, Ltd. 
v. State of Orissa 10, 11, 13. 15 


In W. P. No. 1934 of 1967: 


S. Jayathirthachar for B. G. Sridha-~ 
ran, for Petitioner; N. Santhosh Hegde, 
for Respondents, 

In W. P. No, 2131 of 1967: 


V. Krishnamurthi, for Petitioner; N, 
Santhosh Hedge, for Respondent, 


VENKATARAMIAH, J.:— The peti- 
tioners in these two cases are holders of 
mineral concessions granted by the State 
Government authorising them to conduct 
mining operations within Sandur Taluk, 
Bellary District. The petitioner in Writ 
Petition No. 1934 of 1967 is engaged in 
winning iron ore. and the petitioner in 
Writ Petition No. 2131 of 1967 is winning 
both iron ore and manganese ore. 
notification issued under Sections 143 and 
144 of the Mysore Village Panchayats and 
Local Boards Act, 1959 (hereinafter refer~ 
red to as the State Act), the Taluk 
Development Board of Sandur having 
qurisdiction over the mining areas in 
which the petitioners are interested, levi- 
ed licence fee on the mining of manga- 
nese ore, iron ore, red-oxide, barytes etc. 
Under Entry 62 of Schedule attached to 
the notification, persons engaged in min- 
ing of manganese and iron ore with the 
help of machinery had to pay Rs. 500/- 
per area and under Entry 63 persons en- 
gaged in mining of manganese- and iron 
ore without the help of machinery had 
to pay Rs, 200 per area. On the basis 
of the above notification imposing licence 
fee, the petitioner in Writ Petition No. 
1934 of 1967 was called upon by the 
Chief Executive Officer of the Taluk 
Development Board, Sandur (respondent 
2) by his notice bearing F. No. 30/67 L. L. 
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dated 18-7-1967 to pay Rs. 3,000/- being 
the arrears of licence fee from 1963-64 
to 1967-68 in respect of three areas, name- 
ly, an area of 640 acres in Karadikolla, 
another area of 175-63 Hectares in Karas 
dikolla and Bhavihalli area. The petitioner 
in Writ Petition No. 2131 of 1967 was 
similarly called upon by the respondents 
y notice similarly bearing F. No. 13/67 


dated 22-7-1967 to pay in all Rs. 10,500/~ 


by way of licence fee in respect ‘of the 
areas in which the petitioner was enm 
gaged in mining within Sandur Taluk. 
Agegrieved by the notices of demand and 
the notification issued under Sections 143 
and 144 of the State Act referred to 
above, the petitioners have filed the above 
petitions for the issue of an appropriate 
writ, direction or order quashing the 
notices of demand and the notification in 
so far as it levies licence fee under Sec- 
tions 143 and 144 of the State Act on 
the petitioners, 


2. In the affidavits filed in sup- 
port of the writ petitions, three main 
contentions have been urged by the peti- 
tioners that— 

(i) that the- State Legislature could 
not make a law authorising the imposi~ 
tion of the impugned levy after the Mines 
and Minerals (Regulations and Develop- 
ment) ‘Act, 1957 (Central Act LXVII of 
1957) (hereinafter referred to as the Cen» 
tral Act) came into force: 

(ii) that the notification in so far as 
it levies licence fee on the mining acti- 
vities carried on by the petitioners is 
outside the scope of Sections 143 and 144 
of the State Act; and 


(iii) that the licence fee in question 
which is in the nature of a tax cannot 
be levied because Sections 143 and 144 
of the State Act do not confer the power 
on the Taluk Development Board to levy; 
a tax. 

3. The respondents have opposed 
these writ petitions. It is urged on be~ 
half of the respondents that the levy in 
question was within the scope of Sec~ 
tions 143 and 144 of the State Act and 
the demands made under the impugned 
notices have been validly made. It is 
also stated that- the licence fee demanded 
by. the respondents is in the nature of a 
tax and that the Taluk Development 
Board had the competence to levy the 
same. 

4. We shall presently take up the 
first contention urged on behalf of the 
petitioner. In order to understand the 
case of the petitioners. it is necessary 
to briefly refer to the relevant provisions 
of law, ` 

5. The State Legislature ig autho-« 
rised by Entry 23 in List II of the 
Seventh Schedule of the Constitution to 
make law with respect to regulation of 
mines and mineral development subject 
to the provisions of List I with respect to 
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regulation and development under Jhe 
control of the Union. Entry 50 in he 
same list authorises the State Legislature 
to levy tax on mineral rights subject to 
any limitations imposed by . Parliament 
by law relating to mineral development. 
Entry 54 in List I of the Seventh Sche- 
dule of the Constitution confers Legisla~ 
tive power on the Parliament to make 
Jaw with respect to the regulation of 
mines and mineral development to the èX- 
tent to which such regulation and deve~ 
lopment under the contro] of the Union 
in the public interest. A combined read~ 
ing of Entries 23 and 50 in List IT end 
Entry 54 in List I, establishes that as 
long as the Parliament does not make 
any law in exercise of its power in 
Entry 54, the powers of the State Legis~ 
lature in Entry 23 and in Entry 50 would 
be exercisable by the State Legislature. 
But when once the Parliament makes a 
declaration by law that it is expedient 
in the publice interest to make regulation 
of mines and mineral development under 
the control of the Union, to the extent 
to which such regulation and develop- 
ment is undertaken by the law made by 
the Parliament, the power of the State 
Legislature under Entries 23 and 50 of 
List II would get denuded, - 


6. It is necessary af this stage fo 
refer to the provisions of the Cenc:ral 


Act. The preamble of the -Central Act’ 


shows that it was enacted with a v.ew 
to provide for the regulation of mimes 
and development of minerals under the 
control of the Union. Section 2 of that 
Act reads, “it is hereby declared tha: it 
is expedient in the public interest that 
the Union should take under its conzroľ 
the regulation of mines and the develop- 
ment of minerals to the extent herein- 
after provided”. Sections 4 to 8 of the 
Central Act deal with the need for and 
the issue of prospecting licence and min- 
ing leases authorising the winning of the 
minerals specified in the First Schedule, 
and the maximum area and the period 
in respect of which such licence and lease 
can be issued. Section 9 of the Central 
Act requires the holder of a mining lease 
to pay royalties in accordance with the 
rates specified in Section Schedule in tes- 
pect of the minerals won by the lessee 
pursuant to the lease, and the Central 
Government has been conferred by. Sec- 
tion 9 (3) the power to amend the Sec~ 
tion Schedule so es to modify the rates 
of royalties specified in the Second Sche- 
dule. Sections 10 to 12 deal with the 
procedure for obtaining the prospecting 
licence or mining lease in respect of fand 
in which the ‘minerals vest in the Cov~ 
ernment. Section 13 confers on the Cen- 
tral Government power to make rules 
regulating the grant.of prospecting Bce- 
mces and mining leases in respect of Mne- 
rals and purposes connected therewith. In 
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particular, Section 13 (2) (i) authorises 
the Central Government to make rules 
regarding the fixing and collection of 
dead rent, fines, fees or other charges and 
the collection of royalties in respect of 
prospecting licence, mining lease and 
minerals mined, quarried, excavated or 
collected. Sections 14 and 15 exclude the 
application of Sections 4 to 13 and con- 
fer -power on the State Governments to 
make rules for regulating the grant of 
prospecting licences and mining leases in 
respect of minor minerals. Section 18 
lays down that it. shall be the duty of 
the Central Government to take all such 
steps as may be necessary for the con- 
servation and development of minerals in 
India, and for that purpose the Central 
Government may by notification in the 
Official Gazette, make rules as it thinks 
fit. Sub-section (2) of S. 18 in particular 
refers to the power of the Central Gov-= 
ernment to make rules regarding the re« 
gulation of the excavation or collection 
of minerals from any mine, the develop- 
ment of mineral resources in any area 
and the regulation of the arrangements for 
the storage of minerals and the stocks 
thereof that may be kept by any person, 
among others. Section 25 prescribes that 
any rent, royalty. tax, fee and other sum 
due to the Government under the Cen- 
tral Act or the rules made thereunder 
or-under the terms and conditions of any 


` prospecting licence or mining lease, may 


be recovered in the same manner as an 
arrear of land revenue. It is unneces= 
sary to refer to other provisions of the 
Act for the purpose of this case. In ex 
ercise of the power conferred by Sec- 
tion 13 of the Central Act. the Central 
Government has framed Rules known as 
“The Mineral Concession Rules, 1960” 
which deal with the procedure ‘for the 
grant of a prospecting licence or the 
mining lease and conditions subject to 
which it can be issued. It is manifest 
from the provisions of the Central Act 
extracted above that the Parliament has 
made the necessary declaration as pro- 
vided in Entry 54-of List I of the Seventh 
Schedule to the Constitution and has as- 
sumed Legislative control over matters 
dealt with in the Central Act. It is, 
therefore, clear that to the extent the 
Central Act makes provision regarding 
the regulation and development of mine- 
rals, the powers of the State Legislatures 
under Entry 23 of List II stand curtailed. 

7.° The State Act was passed in 
the year 1959. Its object was to con-~ 


- §Olidate and amend the laws relating to 


Panchayats and to provide for the con= 
stitution of Taluk Development Boards 
and District Development Councils in the 
State of Mysore. Section 143 of the 
State Act on which reliance is placed by. 
the respondents reads ag follows:— 
“Regulation of certain trades. Sub- 
ject to the provisions of Sections 56, 57 
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and 58, it shall be lawful for a Taluk 
Board to notify that no place within the 
area under its authority, be used for any 
one or more cf the purpose specified in 
Schedule II without a license from the 
Chief Executive Officer and except in 
accordance with the conditions specified 
therein”. 

Schedule II to the State Act specifically 
refers to certain trades and at the end of 
it we find the following:— 

“In general, any purpose or the doing 
in the course of any industrial process 
anything which, in the opinion of the 
Taluk Board, is likely to be dangerous -to 
human life, or health or property or is 
likely to create or cause a nuisance”, 
Mining of manganese ore or iron ore or 
any other ore is not one of the speci- 
fically enumerated trades in Schedule II. 
Relying upon the last part of Schedule II 
extracted above, respondent 1 passed a 
resolution to levy the tax in question 
and issued the impugned notification, The 
relevant part of the impugned notifica- 
tion reads as follows:— 


“OFFICE OF THE PRESIDENT. TALUK 
DEVELOPMENT BOARD, SANDUR. 
Notification, 

Notification under Sections 143 and 
444 of the Mysore Village Panchayats 
(Contd, on Column 2) 
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and Local Boards Act 1959 and the rules 
framed thereunder by the Taluk Deve- 
lopment Board, Sandur. It is hereby 
notified for the information of the inhabi- 
tants of Sandur Taluk in Bellary Distric# 
that the levy of licence fees under Sec- 
tions 143 and 144 of the Mysore Village 
Panchayats and Local Boards Act 1959 
as per the conditions and the rates speci- 
fied in the annexed schedule and this 
levy will come into force after 60 days 
of the publication of this notification. 


Conditions, ` 


f. No place within the limits of 
Sandur Teluk Board shall be used for 
any one or more of the purposes specified 
in the annexed Sch, I without a licence 
from the Sandur Taluk Board. 


2. The owner or occupier of such 
place (other than a person to whom a 
licence may be granted by a Panchayat 
under Section 56 or 57) shall within 30 
days of the publication of this notifica- 
tion apply to the Chief Executive Off- 
cer of the Taluk Board, Sandur for a 
licence for the use of such place for such 
purpose. l 


3 to 16. x x X x” 


Schedule I. 





. Sl. Purpose for which places 

No. may not under S. 143 of 

` the Mysore Village Pan 

chayats and Local Boards 

Act, 1959, be used without 
licence, 





xx XX 
62. Mining in 
iron ore, read-oxide, bary- 
tes, asbestos, steatite, mica, 
etc.. with the help of 
machinery per area. 
Mining in manganese, 
iron ore, red-oxide, bary- 
tes, asbestos, steatite, mica, 
j etc., without the help of 
; machinery per area. 
XX XX xx 
8. The respondents claim in the 


counter-affidavit filed by them that the 
fee that is sought to be levied under the 


XX 


68. 


above notification although is termed as. 


licence fee is in truth and substance a 
tax. It may be mentioned here that the 
State Act does not specifically authorise 
the levy of any such licence fee or tax 
on a person carrying on mining operation 
in manganese ore or iron ore. The ques- 
tion for consideration is whether the noti- 
fication authorising the levy of licence 
fee or tax On mining of manganese ore 
or iron ore is valid. 

9, It was argued by Sri V. Krishna 
Murthy, the learned Counsel for the 


manganese, TE 


500-00 


xx xx 
petitioners. that in view of the declara- 
tion contained in Section 2 and the other 
provisions of the Central Act. it should 
be assumed that the State Legislature 
while passing the State Act did not in- 
tend to trench upon the Legislative field 
in respect of which the Parliament had 
assumed control under the Central Act, 
and, therefore. by issuing a notification 
under the provisions of Section 143 of 
the State Act, respondent 1 could not do 
something which the State Legislature 
itself was prohibited from doing. In 
support of the argument that the power 
to levy a fee or tax as it has been done 
in this case, was not available to the 
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State Legislature and to the Taluk Boerd 
(respondent 1), our attention was drawn 
to the several provisions of the Central 
Act and Entry 50 in List II of the 
Seventh -Schedule to the Constitutien. 
Sri V. Krishna Murthy in particular 1e- 
lied upon the provisions of Section 9 of 
the Central Act requiring the holder of 
a mining lease to pay royalty in respect 
of any mineral removed from him frem 
the leased area at the rates specified in 
the Section Schedule; Section 13 (2) (i) 
of the Central Act which provides <or 
the promulgation of rules by the Centzal 
Government in respect of fixing and ol- 
lection of dead rent, fines. fees or other 


charges and the collection of royalties in. 


respect of prospecting licence, minmg 
lease and minerals mined, quarried ex- 
cavated or collected; S. 18 (2) (b). (d) end 
(f) which provides for rules being fram- 
ed by the Central Government in 
regard to the regulation of the exca7a-~ 
tion or collection of minerals froma mme, 
the development of mineral resources in 
any area and the refulation of the ar~ 
rangements for the storage of minerals 
and the stocks thereof that may be k=pt 
by any person, and Section 25 of the 
Central Act which lays down the pro- 
cedure for the recovery of any rent, 
royalty, tax, fee or other sum due to the 
Government under the Central Act or the 
rules made thereunder. It was urzed 
that the provisions of the Central Act 
referred to above made it very clear that 
the Parliament had assumed Legisla-ive 
contro] with regard to the levy of fee or 
any other tax in respect of mining opera- 
tions carried out under the lease and 
licence issued under the Central Act. 


10. The effect of the passing of 
the Central Act has been explained by 
the Supreme Court in more than one 
case. The first case in which the akove 
question came up for consideration was 
Hingir Rampur Coal Co. Ltd, v. State of 
Orissa, AIR 1961 SC 459. In that «ase 
the validity of the Orissa Mining A Teas 
Development Fund Act (27 of 1952) was 
questioned on the ground that the Orissa 
State Legislature had no power to Dass 
the said Act in view of the provisions of 
the Mines and Minerals (Regulation and 
-Development) Act, 1948 (53 of 1948) nas 
sed by the Central Legislature. By the 
time the above case came up for Ceci- 
sion before the Supreme Court. the Cen- 
tral Act which was passed in 1957 had 
come into force. While dealing with the 
contentions urged before it, the Supreme 
Court observed as follows:— 


je TERO The jurisdiction of the State 
Legislature ‘under Entry 23 is subject to 
the limitation imposed by the latter part 
of the said Entry. If Parliament br its 
law has declared ‘that regulation and 
development of mines should in public 
interest be under the control of the 
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Union, to the extent of such declaration 
the jurisdiction of the State Legislature 
is excluded, in other words, if a Central 
Act has been passed which contains a 
declaration by Parliament as required by. 
Entry 54, and if the said declaration 
covers the field occupied by the impugn 
ed Act the impugned Act would be ultra 
vires, not because of any repugnance þe- 
tween the two statutes but because the 
state Legislature had no jurisdiction to 
pass the law. The limitation imposed by 
the latter part of Entry 23 is a limitation 
on the legislative competence of the State 
legislature itself. This position is not in ` 
dispute. 

It is urged by Mr. Amin that the 
field covered by the impugned Act has 
already been covered by the Mines and 
Minerals (Regulation and Development) 
Act, 1948 (LIII of 1948) and he contends 
that in view of the declaration made by 
section 2 of this Act, the impugned Act 
is ultra vires. This Central Act was pass- 
ed to provide for the regulation of mines 
and oil fields and for the development of 
minerals. 


It may be stated at this stage that 
by Act LXVII of 1957 which has been 
“subsequently passed by Parliament, Act 
LIII of 1948 has now been limited only 
to oil fields. Section 2 of the Act contains 
a declaration as to the expediency and 
control by the Central Government. It 
reads thus: “It is hereby declared that it 
is expedient in the public interest that 
the Central Government should take 
under its control the regulation of mines 
and oil fields and the development of 
minerals to the extent hereinafter pro- 
vided”. It is common grourd that at the 
relevant time this Act applied to coal 
mines. Section 4 of the Act provides 
that no mining lease shall be granted 
after the commencement of this Act 
otherwise than in accordance with the 
rules made under this Act. Section 5 
empowers the Central Government to 
make rules by notification for regulat- 
ing the grant of mining leases or for pro- 
hibiting the grant of such leases in res- 
pect of any mineral in any area. 

Sections 4 and 5 thus purport to 
prescribe necessary conditions in accord- 
ance with which mining leases have to 
be executed. This part of the Act has 
no relevance to our present purpose. 
Section 6 of the Act, however, em- 
powers, the Central Government to make 
rules by notification in the official gazette 
for the conservation and development of 
minerals. Section 6 (2) lays down se- 
veral matters in respect of powers con- 
ferred on the Central Government by 
Section 6 (1) Amongst the matters 
covered by Section 6 (2) is the levy and 
collection of royalties, fees or taxes in 
respect of minerals mined, quarried. ex- 
cavated or collected, It is true that mo 
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rules have in fact been framed by the 
Central Government in regard to the 
levy and collection of any fees; but, in 
our opinion, that would not make any 
difference. If it is held that this Act 
contains the declaration referred to in 
Entry 23 there would be no difficulty in 
holding that the declaration covers the 
field of conservation and development of 
minerals, and the said field is indistin- 
guishable from the field covered by the 
impugned Act. What Entry 23 provides 
is that the legislative competence of the 
State Legislature is subject to the pro- 
" visions of List I with respect to regula-~ 
tion and development under the control 
of the Union, and Entry 54 in List I re- 
quires a declaration by Parliament by 
law that regulation and development of 
mines should be under the control of 
the Union in publie interest. Therefore, 
if a Central Act has been passed for the 
purpose of providing for the conservation 
and development of minerals, and if it 
contains the requisite declaration, then it 
would not be competent to the State 
Legislature to pass an Act in respect of 
the subject-matter covered by the said 
declaration. In order that the declara- 
tion should be effective it is not 
necessary that rules should be made or 
enforced; all that is required is a declara- 
tion by Parliament that the regulation 
and development of mines are under the 
control of the Union. In such a case the 
test must be whether the legislative dec- 
laration covers the field or not. Judged 
by this test there can be no doubt that 
the field covered by the impugned Act is 


covered by the Central Act LII of 1948”. 


11. After stating the law as ex- 
tracted above, the Supreme Court dis- 
posed of the above case on the ground 
that the decleration contained in the 1948 
Act with which they were concerned and 
which had been made by the Dominion 
Legislature before the Constitution came 
into force, was not sufficient to take away 
the jurisdiction of the State Legislature 
under Entry 23 of List II of the Seventh 
Schedule of the. Constitution, since the 
declaration was not one made by the 
Parliament after the Constitution came 
into force. In that view of the matter, 
the Supreme Court. considered that it 
was unnecessary to decide whether the 
impugned Act could be justified under 
Entry 50 of List II or it was relatable to 
Entry 25 of the List III, and as such 
suffered from the vice of repugnancy with 
the Central Act XXXII of 1947 (vide 
paragraph 36 of the decision). The en- 
unciation made by the Supreme Court in 
the above case was followed by it in 
State of Orissa v. M. A. Tulloch & Co., 
ATR 1964 SC 1284. In that case again 
the provisions of Orissa Mining Areas 
Development Fund Act were questioned 
on the ground that the said Act could 


L. M. Co, v. T. D. Board (Venkataramiah J.J) 


A. I. Re 


not be in force after the coming into 
force of the Central Act with which we 
are concerned in this case. In paragraph 
15 of the said decision, the Supreme 
Court held, 


“In the present case, having regard 
to the terms of Section 18 (1) it appears, 
clear to us that the intention of Parlia- 
ment was to cover the entire field and 
thus to leave no scope for the argument 
that until rules were framed, there was 
mo inconsistency and no supersession, of 
the State Act”. 

Having observed so. the Supreme 
Court came to the conclusion that the 
levy of the cess under the Orissa Act in 
respect of the period prior to June 1, 1958 
on which date the Central Act came into 
force, alone was protected. But with 
regard to any fee or cess subsequent to 
June 1, 1958, the Supreme Court ‘observ~ 
ed that it was impermissible. After re- 
ferring in great detail to the observation 
of Gajendragadkar, J.. (as he then was) 
in Hingir Rampur Coal Company’s case, 
AIR 1961 SC 459, the: Supreme Court 
observed as follows:— 


“It is only necessary to add that the 
validity of this impost was affirmed, how~ 
ever, for the reason that whereas the 
Orissa Act, the Central Act of 1948 was 
a Pre-Constitution law and as in terms ` 
of Entry 54 ‘Parliament’ had not made 
the requisite declaration, but only the 
previously existing Central Legislature it 
was held not to be within the terms of 
Entry 54 and the State enactment was 
held to continue to be operative. Since 
the Central Act 67 of 1957 contains the 
requisite declaration by the Union Parlia- 
ment under Entry 54 and that Act covers 
the same field as the Act of 1948 in re- 
gard to mines and mineral development, 
We consider that the ` decision of this 
Court concludes this matter unless there 
were any material differences between the 
scope and ambit of Central Act 54 of 1948 
and that of the Act of 1957. Learned 
counsel for the appellant was not able to 
point to any matter of substance in which 
there is any difference between the two 
enactments. It was suggested that where- 
as Section 6 of the Act of 1948 em- 
powered rules to be made for taxes being 
levied, there was no specific power to 
impose taxes under that of 1957. It is 
not necessary to discuss the materiality 
of this point because what we are con- 
cerned with is the power to levy a fee and 
there is express provision therefor in Sec- 
tion 13 of the Central Act of 1957 apart 
from the implication arising from Sec- 
tion 25 thereof, which runs: 

“25. Any rent, royalty, tax. fee or 
other sum due to the Government under 
this Act or the rules made thereunder or 
under the terms and conditions of any 
prospecting licence or mining lease may. 
on a certificate of such officer as may 
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be specified by the State Government, 
be recovered.in the same manner as an 
arrear of land revenue. 

We ought to add that besides we see 
considerable force in Mr. Setalvad’s sab- 
mission that sub-sections (1) and (2) of 
S. 18 of the Central Act of 1957 are 
wider in scope and amplitude and confer 
larger powers on the Central Govern- 
ment than -the corresponding provisions 
of the Act of 1948”. 

12. It is, therefore, clear that the 
Supreme Court has in unequivocal terms 
said that in respect of matters dealt with 
by the Central Act, the State Legislature 
has no authority to make any law. It 
was however argued on behalf of the 
respondents on the basis of the decision 
of the Supreme Court in H., R. S. Murthy 
v. Collector of Chittoor, AIR 1965 SC 177 
that it was permissible for the Sate 
Legislature to make law providing for 
levy of a tax on the mining areas since 
the subject-matter of such a law wculd 
be one falling under Entry 49 of the 
State List, which authorises the levy of 
tax on lands. We find it difficult to ac- 
cept the above argument for two reasons, 
(i) that there is no provision in the Szate 
Act similar to the provisions of Ss. 78 
and 79 of the Madras District Boards Act 
= with which the Supreme Court was con- 
cerned in that case, and (ii) that Ss. 143 
and 144 of the State Act read with the 
schedule do not authorise the levy of 
any tax on land. Section 143 prov-des 
for regulation of certain trades and the 
relevant part of Schedule II of the Sz:ate 
Act on the basis of which the impugned 
notification is issued provides for the levy 
of a licence fee on any purpose or the 
doing in the course of any industrial pro- 
cess anything which, in the opinion of 
the Taluk Board, ig likely to be čan= 
ferous to human life, or health or pro- 
perty or is likely to create or cause a 
nuisance. These provisions do not amcunt 
to a delegation of the power to the 
Taluk Board to levy tax on land. I: is 
mo doubt true that in paragraph 10 of its 
decision, in H. R Murthy’s case the 
Supreme Court has observed that it was 
unnecessary for. the purpose of that case 
to examine the question as to whaz is 
meant by ‘tax on mineral rights’ faling 
Within Entry 50 of the State List. 

13. One view that may be taken 
about the meaning to be attached to the 
expression ‘tax on mineral rights’ ap- 
pearing in Entry 50 is the one appearing 
in paragraph 53 of the minority judgment 
of Wanchoo, J., (as he then was) in 
Hingir Rampur Coal Company’s case. AIR 
1961 SC 459 at p. 479, which reads as 
follows:— 

“The next contention on behalf of 
the State of Orissa is that if the cas= is 
mot justified as a fee, it is a tax urder 
item 50 of List II of the Seventh Sehe- 

1972 Mys/20 XI G—38 


L. M. Co. v. T. D. Board (Venkataramiah J.) 


[Prs, 11-13] Mys. 305 


dule. _ Item 50 provides for taxes on mine~ 
ral rights subject to any limitations im- 
posed by Parliament by law relating 
to mineral development. This raises a 
question as to what are taxes on mine- 
ral rights. Obviously, taxes on mineral 
rights must be different from taxes on 
goods produced in the nature of duties 
of excise. If taxes on mineral] rights also 
include taxes on minerals produced. 
there would be no difference between 
taxes On mineral rights and duties of 
excise under Item 84 of the List IL A 
comparison of Lists I and II of the 
Seventh Schedule shows that the same 
tax is not put in both the Lists. There- 
fore, taxes on mineral] rights must be dif- 
ferent from duties of excise which are 
taxes on minerals produced. The dif- 
ference can be understood if one sees 
that before minerals are extracted and 
become liable to duties of excise some- 
body has got to work the mines. The 
usual method of working them is for the 
owner of the mine to grant mining leases 
to those who have got the capital to 
work the mines. There should there- 
fore be no difficulty. in holding that taxes 
on mineral] rights are taxes on the right 
to extract minerals and not taxes on the 
minerals actually extracted. Thus. tax 
on mineral rights would be confined. for 
example, to taxes on leases of mineral 
rights and on premium or royalty for that. 
Taxes on such premium and royalty would 
be taxes on mineral rights while taxes 
on the minerals actually extracted would 
be duties of excise. It is said that there 
may be cases where the owner himself 
extracts minerals and does not give any 
right of extraction to somebody else and 
that in such cases in the absence of min- 
ing leases or sub-leases there would be no 
way of levying tax on mineral rights. 
It is enough to say that these cases also. 
Tare though they are. present no diffi- 
culty. Take the case of taxes on annual 
value of buildings. Where there is a lease 
of the building, the annual value is de- 
termined by the lease money: but there 
are many cases where owners themselves 
live in buildings. In such cases also 
taxes on building are levied on the an- 
nual value worked out according to cer- 
tain rules. There would be no difficulty 
where an owner himself works the mine 
to value the mineral rights on the same 
principles on which leases of mineral 
rights are made and then to tax the 
royalty which for example. the owner 
might have got it instead of working the 
mine himself he had leased it out to 
somebody else. There can be no doubt 
“therefore that taxes on mineral rights 
are taxes of this nature and not taxes on 
minerals actually produced. Therefore, 
the present cess is not a tax on mineral 


rights; it is a tax on the minerals actual- 
ly produced and can be no different in 
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produced which comes under Item 84. of 
List I. as duty of excise. 


The present levy therefore under Sec- 
tion 4 of the Act cannot be justified as a 
tax on mineral rights”, 

14. The views expressed by the 
learned Judge of the Supreme Court in 
minority judgment are entitled to great 
respect and have very high persuasive 
value. The Supreme Court however in 
the majority judgment in the above case, 
did not decide the question as to what 
meaning should be given to the expres« 
sion ‘tax on mineral rights’ appearing in 
Entry 50 and again in H. R. S. Murthy’s 
case, the said question was not decided. 

15. Entry 50 in List II which 
authorises the levy of tax on mineral 
rights is subject to limitations imposed by 
Parliament by law relating to mineral 
development made in exercise of its 
power under Entry 54 of List I. It was 
. ‘contended on behalf of the respondents 
that in the instant case the tax was not 
on mineral rights, but on the activity 
of mining carried on in certain areas. We 
find it difficult to accept the said con- 
tention. As observed by the Supreme 
Court in State of Orissa v. M. A. Tulloch, 
AIR 1964 SC 1284 by making a declara~ 
tion under Section 2 and enacting. Sec- 
tion 18 of the Central Act, the intention 
of the Parliament to cover the entire 
field of mineral development including 
tax on mineral rights is made clear. The 
levy of royalty under Section 9 of the 


Central Act and the provision for making ` 


rules with regard to the fixation and. col- 
lection of dead rent. fines and fees or 
other charges and the collection of: royal- 
ties on prospecting licence and mining 
lease and the provisions of Section 25 of 
the Central Act authorising the recovery 
of any tax payable under the Central 
Act as arrear of land revenue, clearly 
shows that the Parliament intended that 
the power to legislate with regard to 
taxation on mineral rights also should be 
assumed by. it to the exclusion of the 
State Legislatures, The expression ‘royal~ 
ty’ is used differently in different con~ 
texts. Sometimes it is used as equivalent 
to a tax also and in some other cases it 
is used as. representing the amount. pay- 
able by a lessee in respect of minerals 
removed by the lessee even though the 
lessor is not the sovereign’ Government. 
We are of the opinion that the expres- 
sion ‘royalty’ in Section 9 which re- 
quires payment of royalty to the State 
Government as prescribed in the II Sche- 
dule connotes the levy of a tax. . Vide 


Laddu Mal v. The State oÈ Bihar, AIR . 


1965 Pat 491. Itis a levy falling outside 
the scope of Entry. 84 in List I which 
provides for levy of excise duty by Par- 
liament. but within the scope of the ex- 
pression ‘tax on mineral rights’ within 
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pith and substance from a tax on goods - 
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the meaning of that. expression in Entry 
50 of List IL To us it appears the ex- 
pression ‘tax on mineral rights’ includes 
within its scope the royalty payable on 
minerals extracted. Mineral rights. and 
mining activity carried on in exercise of 
those mineral rights appear to us to be 
indistinguishable in the above context. 
That appears to be the true intendment 
of the declaration contained in Section 2 
of the Central Act and that it is s0 enact- 
ed in order to see that throughout the 
Indian Union, the rents, royalties and 
other taxes payable in respect of mining 
and minerals are uniform. It may be 
recalled here that in Hingir Rampur Cpal 
Company’s case, AIR 1961 SC 459 the 
Supreme Court has stated that the scope of 
the Central Act is wider than the scope 
of the Central Act LIIL of 1948 which by 
Section 6 (2) provided for making rules 
regarding levy and collection of royal- 
ties, fees or taxes on minerals mined, 
quarried or excavated (vide paragraph. 24 
of the judgment). 


We are, therefore, of the opinion that 
by the enactment of the Central Act, the 
State Legislature lost its legislative power 
under Entries 23 and 50 of List II to the 
extent indicated in the Central Act. 
Hence, we cannot accept the contentions 
of the respondents that even after the 
passing of the Central Act, the State 
Legislature by- enacting Section 143 of 
the State Act intended to confer power 
on the. respondents to levy tax on the 
mining activities carried on by persons 
holding mineral concessions. It follows 
that levy of tax on mining by respond- 


- ents as per the impugned notification is 


unauthorised and is liable to be set aside. 
It was however argued that such a dec- 
Jaration cannot be made without pro- 
nouncing upon the validity of Section 143 
of the State Act we do not agree. Sec- 
tion 143 of the State Act is not inconsis- 
tent with the Central Act, It does not 
in express terms authorise a levy of fee 
or tax on mining of manganese or iron 
It cannot also be construed as con- 
ferring such a power on the respondents 
to levy a iax or fee on mining, in view 
of the well settled rule of statutory con~ 
struction that a court construing a pro- 










the constitutional validity must be pre- 


notification issued by respondent 1 in ex 
ercise of its power under Section 143 of 
the State Act to the extent it levies a 
tax on mining of manganese or iron ore. 

16. It was next contended by Sri 
V, Krishna Murthy that Section 143 of 


1972 
the State Act authorised the regulation 
of only certain trades specifically mən- 
tioned in Schedule II of that Act and 
any industrial process or activity carried 
on within the jurisdiction of the Ta-uk 
Board, and. therefore, the mining opera- 
tion carried on by the petitioners could 
mot come within the scope of Section 143 
of Schedule II, There appears to be seme 
force in the above contention, in v-ew 
of the fact that in the Constitution two 
separate entries one excluding the other, 
are to be found in List II regarding re- 
gulation of mines and mineral develop- 
ment and industry (vide Entries 23 and 
24 of List ID. But we do not prorose 
to express any opinion on the above 
question in this case in view of the 
opinion we have already expressed on 
the first point raised by the petitioners. 


17. The next contention urged on 
behalf of the petitioners was that Sec- 
tion 143 of the State Act did not em- 
power the Taluk Board to levy any zax. 
Our attention was drawn to the provi- 
sions of Chapter IX of the State Act 
dealing with property and finance of the 
Taluk Board and in particular to S. 164 
which exclusively provided for the levy 
of tax. It was argued that under 5. 143 
it was open to the Taluk Board to kvy 
only a fee in connection with the regula- 
tion of trades falling under Schedule II 
o£ that Act and that in the absence of 
any service being rendered to the geti- 
tioners, the licence fee was not levieble, 
Tt may be mentioned here that the speci- 
fic case of the respondents in this zase 
is that the impugned levy is in the nazure 
of a tax and not a licence fee and that 
it was sought to be sustained on the kasis 
of a decision of this Court in Salar Jung 
Sugar Mills Ltd. v. Taluk Development 
Board-Koppal, (1968) 1-Mys LJ 100. Sri 
V.. Krishna Murthy contended that this 
Court while deciding the above case had 
not taken into account the provisions of 
Chapter IX of the State Act, and, thare- 
fore. the matter should be referred -o a 
Full Bench, if necessary. for reconsider- 
ing the opinion expressed therein. We 
find it unnecessary to do so in this zase 
as the petitioners are to succeed on the 
basis of our decision on the first point 
raised by them. 

18. In the result, these two writ 
petitions succeed and the impugned roti- 
fication issued by respondent 1 to the 
extent it levies tax on mining of manga-~ 
nese and iron ore carried on by the peti- 
tioners is quashed. The respondents are 
directed not to enforce the said levy ap- 
pearing at S. L. Nos, 62 and 63 in the 
impugned notification against the peti- 
tioners. Any amount already paid by 
the petitioners, within three years upto 
the date of these writ petitions, pursuant 
to the said levy is directed to.be refund- 
ed to them. 


L. R. Saldhena v. State 
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accordingly 
fee 


Petitions allowed. 


19. Petitions 
allowed with 
Rs. 250/- one set. 


are 
costs. Advocate’s 


AIR 1972 MYSORE 307 (V 59 C 104) 


. G&G. K. GOVINDA BHAT AND 

K, JAGANNATHA SHETTY, JJ. 

. L. R. Saldhana, Petitioner v. The 
State of Mysore and others, Respondents. 

Writ Petn. No. 1457 of 1968. D/- 
25-5-1972. 

Index Note:- (A) Constitution of 
India, Articles 226 and 227 — Rules of 
Natural Justice — Violation of — Per- 
sons whose rights are adversely affected 
must be given opportunity to be heard. 

-Brief Note:—~ (A) Petitioner purchas- 
ed Government landinaSurvey Number 
in Revenue Auction Sale in 1947. Some 
small pockets of other Government Sur- 
vey numbers which interspersed between 
the purchased land were encroached upon 
by the petitioner by raising Coffee and 
Cardamom plants. In 1955. the Revenue 
Authorities took steps to levy fine and 
evict the petitioner’ from the encroached 
land. Thereupon, the Petitioner applied 
for stopping eviction proceedings and to 
grant the encroached land. The applica- 
tion was recommended by Subordinate 
Officers. The Divisional Commissioner 
accorded sanction for the grant at penal 
upset price, but further ordered that the 
auction purchase of 1947 of Government 
Survey Number to the extent of the area 
encroached upon by the petitioner should 
mow be cancelled and the amount paid 
by him as purchase money should be set 
off against the amount now to be re- 
covered, 

Held, when the petitioner had not 
asked for the grant of the encroached 
Jand in exchange for the land purchased 
by him in the auction sale. nor the re- 
commendations stated that the petitioner 
had consented for the exchange of land 
and no notice of the hearing was given | 
to him before the passing of the impugn- 
ed order, the order cancelling the auction 
sale of 1947, without assigning reasons 
and without hearing the petitioner was 
highly arbitrary, illegal. and without 
jurisdiction. The rule of natural justice 
requires that every person whose rights 
are adversely affected should be heard 
by the authority before making the order. 
Further, the order has to state the rea- 
sons of the order and the provisions of 
the law under which action is taken. The 
order which gives no reasons is void in 
law. An order made in utter disregard 
of the rules of Natural Justice is also 
void. Therefore, the order cancelling the 
auction purchase should be quashed. 

(Paras 3 and 4) 
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Kadidal Maniappa, 
P. K. Shyam Sunder, for Respondent 
Nos, 1, 3 and 4, ; 


GOVINDA BHAT, J.:—- 10 acres of 
Government land in survey number 129 
of Byredevara 
was purchased by the petitioner L, R. 
Saldhana in a revenue auction sale held 
on 18-11-1947. Saguvali chit pursuant to 
the sale was issued in favour of the peti- 
tioner and he was put in possession. Ac- 
cording to the petitioner, there are small 
pockets of Government lands in Survey 
Nos. 130, 131, 133, 184 and 136 of the 
said Byredevaru village interspersed be- 
tween the lands of the petitioner. In the 
bona fide belief that the said pockets 
which measured 10 acres and 34 guntas 
formed part of his holding, he raised 
coffee and cardamom plants on the said 
lands. In about 1955, the Revenue Offi- 
cers came to know of the said encroach- 
ment made by the petitioner and steps 
were taken to levy and‘ collect T., T. fine 
and also to evict him. — Thereupon, he 
applied on 31-3-1959 to the Assistant 
Commissioner, Tarikere, Sub-Division 
setting out the above facts praying for 
stopping the eviction proceedings and to 
grant the encroached lands. On the said 
application, the Special Assistant Com-~ 
missioner for Disposal of Darkhast, 
Chickmagalur District on 24-12-1962 
made a recommendation to the Deputy 
Commissioner, Chickmagalur District that 
the extent of the above 10 acres and 34 
guntas of land in survey Nos. 130, 131, 
132, 133, 134 and 136 aforesaid may be 
granted and confirmed in favour of the 
petitioner for coffee plantation at the 
penal upset price of Rs. 75/- per acre 
after changing the tenure for Bagayat to 
coffee since there are coffee plants of 
about 12 years on the lands. Copy of 
the said recommendation is marked as 
Exhibit ‘C’ to the writ petition. The De- 
puty Commissioner is alleged to have 
accepted the recommendation of the Spe- 
cial Assistant Commissioner and recom= 
mended to the Divisional Commissioner, 
Mysore Division, to confirm the grant in 
favour of the petitioner. On the said 
recommendation, the Divisional Commis- 
sioner (Respondent No. 3) accorded sanc- 
tion for the grant of an extent of 10 
acres and 34 guntas in the aforesaid num- 
bers in favour of the petitioner for coffee 
plantation at penal upset price of Rupees 
300/- per acre. He further ordered that 
the sale of 10 acres of land out of sur- 
vey number 129 of Byredevaru village 
in the revenue auction held on 18-11- 
1947 should now be cancelled and the 
amount paid by him as purchase money 
should be set off against the amount now 
to be recovered. It is necessary to set 
out the order of the third respondent in 


full. It readss 


L. R. Saldhana V. State (G. Bhat J) 
for Petitioner; - 


village of Koppa Taluk 


ALR 


“C. Dis. LND II 14768/63-64 
Office of the Divisional Commr.. 
Mysore Division, Mysore. 
Dated 2/4th June 1964. 
Sub: Grant of land in exchange fo 
ori L. R. Saldhana out of survey Nos. 130, 
131, 132, 133, 134 and 136 of Byredevaru 
village, Koppa Taluk in lieu of S. No. 129. 


= Ref: Correspondence ending with 
letter No, M4/PR. DR. 70/62/63, dt. 12-3- 
1964 from the Deputy Commissioner, 
Chickmagalur District stating that the 
land in S. Nos, 130, 131, 132. 133. 134 and 
136 of Byradevaru village, Koppa Taluk, 
Is under unauthorised occupation and its 
grant for cultivation is unobjectionable 
and also recommending for the grant of 
an extent of 10-34 acres of bagayat land 
out of the said S. No. in favour of Sri 
L. R. Saldhana (encroacher) who is eli- 
gible for the same for coffee cultivation 
at penal upset price of Rs. 300/- per acre 
in lieu of 10.00 acres of land already; 
granted in survey No. 129 ete.. 





Sanction Is accorded for the grant of 
an extent of 10-34* acres of land out of 
S. Nos, 130, 131. 132, 133, 134 and 136 of 
Byredevaru village, Koppa Taluk, in fav- 
our of Sri L. R, Saldhana for coffee culti- 
vation at penal upset price of Rs. 300/4 
(Rupees three Hundred only) per acre as 
recommended by the Deputy Commis- 
sloner, Chickmagalur District, subject to 
reservation of water course running on 
the land. . 

“The malki of trees available on the 
Iland should be disposed of by the Forest 
Department, l 


The sale purchase of 10-00 acres of 
land out of S. No. 129 of Byredevaru 
village, obtained by the grantee in pub- 
lic auction held on 18-11-1947 should now 
be cancelled and the amount paid by him 
as purchase money should be set off 
against the amount now to be recovered, 

Sd/- R. Srinivasan, 

Divisional Commissioner, 

_ Mysore Division.” 
The preamble portion of the order states 
that the grant of the encroached land is 
in exchange of the lands purchased by 
him on 18-11-1947, but in the body of 
the order it makes no such reference. 
The recommendation made by the Assis- 
tant Commissioner does not state that 
the petitioner has consented for the ex= 
change of the lands. 


*S. No. Extent. 

130 1-00 

131 2-07 

132 2-30 

133 2-00 

134 1-07 

1386 1-30 
10-34 | 
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2. The order of the third respon- 
dent is altogether silent .of the reasəns 
for the cancellation of the auction sale. 
The petitioner has alleged in the affida- 
vit filed in support of the writ petiton 
that he was not heard before the third 
respondent and no notice of the hear-.ng 
was given to him. The said allegation 
has remained unchallenged. The peti- 
tioner has also alleged that no copy of 
the order was served on him. After he 
came to know of the order, he prefer- 
red an appeal before the second respon- 
dent who rejected the same on ihe 
ground that it was barred by time; ihe 
delay was not condoned. Aggrieved by 
the orders of respondents 2 and 3, the 
petitioner has approached this court for 
relief under Articles 226 and 227 of ithe 
Constitution. 

3. No counter-affidavit has been 
filed on behalf of the respondents end 
therefore the allegations made in the aff- 
davit filed in support of the writ peti- 
tion remains unchallenged and have to 
be accepted as correct. The order of 
the third respondent cancelling the aac- 
tion sale held on 18-11-1947, 17 ‘years 
after the sale took place, without assign- 
ing reasons without hearing the peti- 
tioner is highly arbitrary and illeral. 
The proceedings before the 3rd respon- 
dent related to the question of grant of 
the encroached lands. It was open to 
the 3rd respondent to grant or withhold 
sanction of the encroached lands in ac- 
cordance with law. There were no peo- 
ceedings before him for cancellation of 
the auction sale held on 18-11-1047, 
Therefore the entire action of the 3rd res- 
pondent in cancelling the said auction 
sale is highly arbitrary, illegal and with- 
out jurisdiction. 

4, Every officer who exercises he 
power of the. State has to act in accord- 
ance with law; when any action is taken 
which adversely affects the rights of c.ti- 
zens, it is settled Jaw that no prejudicial 
action can be taken without affording a 
reasonable opportunity of being heerd. 
In other words, the rules of natural jus- 
tice require that every person whose 
rights are adversely affected should be 
heard by the authority before mak ng 
the order. Further, the order has to 


state the reasons of the order and che. 


provisions of the law under which act.on 
is taken. The order which gives no r2a- 
sons is void in law. An order made in 


utter disregard of the rules of natural . 


justice is also void. The 3rd respond2nt 
in the instant case has acted in a hish- 
ly arbitrary manner as if there ex:sts 
no rule of law. 

; For the reasons stated abcve, 
this writ petition is allowed and the im- 
pugned order of ‘the 3rd respondent in 
so far as it cancels the auction sale of 
land held on 18-11-1947 in favour of zhe 
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petitioner is hereby quashed. The 3rd 
respondent is liable to pay the costs of 
the petitioner. Advocate’s fee Rs. 250/-. 

Order quashed, 
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K. JAGANNATHA SHETTY, J. 
Ganapatsa Narayansa Habib, Appels 

lant v. Tuljiansa Narayansa Habib. Rese 
pondent. 
D ee Appeal No. 97 of 1972, 

- 14-4- , against order of Civil J, 

Hubli, D/- 14-1-1972. i 

Index Note:— (A) Civil P. C. (1908), _ 
O. 39, R. 2 = Grant of temporary injunc« 
tion — Injury to property — Meaning 
of — Co-owners — Rights of inter se — 


` Co-owner in sole occupation with permis~ 


sion — Making structural alteration —« 
Suit for possession by other co-owner 
and prayer for interim injunction under» 
taking by defendant to pull down alte« 
ration —— Injunction should be granted. 


__ Brief Note:— (A) Where a co-owner 
with ‘the consent of other co-owners is 
In sole occupation of a house and wants 
to make structural alterations to the 
building and other co-sharer in a suit 
for possession applies for interim jiniunc-~ 
tion restraining him from doing so the 
Court has to enquire into all circum 


stances and see what is fair and reason~ 


able as between them. Where the act 
complained of is injurious that is some- 
thing which materially affects the posi- 
tion of the parties an injunction should 
be granted in spite of the undertaking 
given by the defendant to pull down 
the new structure in case the plaintiff suc~ 
ceeds where such pulling down would 
be. likely to cause more damage to the 
building, AIR 1962 Ker 16. Distinguish 
ed. AIR 1914 Cal 362, Relisd on. 
(Paras 6. 7 
Cases Referred: Chronological Pral 
AIR 1962 Ker 16 = 1961 Ker LT 

338, Thomas v. Parvathi 
AIR 1914 Cal 362 = ILR 41 Cal 436, 

Israil v. Shamser Rahman : 

V. Krishnamurthi, for Appellant: 
R. U. Gouly, for Respondent. 
_ JUDGMENT :— The building bear- 
ing CTS No. 197, Ward No. 2, Hubli is 
in dispute between the parties to this 
appeal. It is described as Item No. T 
in the plaint presented by the appellant. 
It is admittedly in possession of defen-« 
dant No. 1 who is the respondent be- 
fore me. 

; 2. The suit is for possession of the 
said property and also for permanent in- 
junction against defendant No. 1 res- 
training him from making any structu- 
ral alterations or demolition thereon, al- 
ternatively claiming 1/3 share in all the 
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suit properties on the ground that the 
parties: to. the suit are sa ies of a 
Hindu undivided family, So far as the 
disputed property is concerned, the plain- 
tiffs primary case is that it was allotted 
to his share by the family partition of 
the year 1944 and that defendant No. (1) 
has been ever since in the permissive 
occupation and of late, he has unautho- 
risedly demolished a portion with a view 
to make a lot of structural alterations 
therein. With these allegations. in the 
court below, he obtained an ad interim 
Lee injunction against defendant 
o 

3. Defendant No. 1 in his written 
statement admitted the partition pleaded 
by the plaintiff but he said that the said 


` property was allotted to his share and 


not to the plaintiff, He further said that 
he isin possession of the house as a owner. 
In his affidavit in support of the appli- 
cation for vacating the injunction, he has 
stated that the said property is very old 
and the kitchen portion of it has already 
collapsed and it therefore requires urgent 
reconstruction and that any addition or 
reconstruction to the building would’ not 
cause loss to the plaintiff. He also filed 
an undertaking in the court below that 
the repairs he effects and the structure 
or building he erects, would be uncondi- 
tionally removed without claiming any 
compensation, in the event of the plain- 
tiff succeeding in the suit. The lower 
court was very much impressed with this 
undertaking and relying on the decision 
of the Kerala High Court in Thomas v. 
Parvathi, AIR 1962 Ker 16. it vacated 
the temporary injunction. The plaintiff, 
aggrieved by the order has appealed to 
this court. 

4. The court below did not go 
into the rival contentions of the parties. 
Tt rested its decision upon the under- 
taking given by the defendant, placing 
reliance on the above said decision of 
the Kerala High Court. The facts of 
the Kerala case are not similar. It was 
fin respect of constructing a building on 
a vacant land which was claimed by the 
plaintiff as his own: The defendant 
therein gave an unconditional undertak- 
ing to pull down and remove the build- 
ing without claiming any compensation 
in case the plaintiffs were found entitled 
fo recover possession of the property. 
Raghavan, J., while distinguishing the 
principles of the decision of the Calcutta 
High Court in AIR 1914 Cal 362, held 
that the plaintiffs should not be given 
- an order of injunction as they would not 
suffer any irreparable injury. 


5. In my view. the ratio of the 
‘decision of the Kerala High Court- ecan- 
mot be applied to the present case. “The 
defendant herein is seeking to make 
structural alterations and additions to 
the existing building. It may not be 
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easy to remove or pull down the new 
constructions without damaging the old 
existing structures. The parties claim 
the property on the basis of an alleged 
amily partition of the year 1944 If ` 


. they are not able to prove the said parti- 


tion, the plaintiff has undoubtedly 1/3 
share in all the suit schedule properties 
including the house in question. If, on 
the other hand, the plaintiff is able to 
establish his primary case, he is entitled 
to the said house and the defendant has 
no right ae make any alterations to it. 

6. In these circumstances, should 
the court restrain the defendant from 
repairing the house or making any struc~ 
tural alterations, is the only question for, : 
consideration before me, The plaintiff 


-at the worst, would be a co-sharer with 


defendant No. 1. In such a case, the 


court will have to enquire into all the 


circumstances of the case. and will see 
what is fair and reasonable as between 
co-sharers. The act complained of must 
be injurious and the term ‘injuiry’ means 
something substantial, something that 
materially affects the position of the par- 
But there is no such broad proposi- 
tion that one co-owner is entitled to an 
Injunction restraining another-co~-sharer 
from exceeding his rights, absolutely 
and without reference to the amount of 

ge to be sustained by the one side 
or the other from the granting or with- 
holding of the injunction. The court will 
have to determine the question on the 
facts of each case and consider where 
does the balance of convenience lie and 
whether it is’ desirable that the status 
quo should be maintained or is it right 
that the defendant should be allowed to 
make alterations to the building. 

7. The right approach to this 
question is that laid down in Israil v. 
Shamser Rahman, ILR 41 Cal 436 = 
ATR 1914 Cal 362. In that case, the 
plaintiffs who were joint owners with the 
defendants in respect of the property in 
sult sued them -for declaration of title 
thereto and applied for an injunction to 
restrain the defendants from building on 
the land. The trial court granted the 
temporary injunction which was vacated 
by the appellate Court. When the matter 
came up before the High: Court in a Civil 
Revision Petition, Justice: Mookerjee sit- 
ting with Justice Beachcroft, set aside 
the appellate order and said thus: 


“But a co-owner who was. with the 


. tacit or express consent of his co-sharer, 


in sole occupation of a portion of joint 
property, was not entitled to change the 


. nature of that possession or to use the 


property in a mode different from that 
in which it had previously been used.” 

Now, upon the facts stated in the 
present case, the act complained of is 
regarding the material alterations to the 
existing building. Under circumstances 
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like these, the matter for consideration 
at this stage is where the balance of cen- 
venience lies and is it proper that the 
defendant 1 should be allowed to meke 
any structural alterations to the buid- 
ing. In my opinion, defendant No. 1 
should be restrained from doing so. The 
undertaking given by him before che 
court below should not weigh with this 
court against the granting of the interim 
relief to the plaintiff, because. pulling 
down the new construction in the event 
of the plaintiff succeeding in the suit, 
is likely to cause more damage to he 
building, 

8. At this stage, learned counsel 
for defendant No. 1 said that his client 
should at least be permitted to rebuild 
the fallen portion of the kitchen attach 
ed to the said house, He said that there 
is a considerable difficulty to reside in 
the house as the portion of the kitchen 
has already fallen down. I think the re- 
quest is reasonable and no injustice 
would be caused to any party if I pars 
mit defendant No. 1 to rebuild that por- 
tion. But, it is made clear that no strit- 


tural alterations to the existing build-ng 


should be permitted. 

9. For the reasons stated above, T 
allow the appeal setting aside the fm- 
pugned order. There will be an injune- 
tion against defendant No, 1 restraining 
him from further tampering with the 
property CTS 197 or making any stric« 
tural alterations thereon. ' But this skall 
not come in the way of his ‘reconstric- 
ting the fallen portion of the kitchen. ` 

10. In the circumstances of the 
ease, there will be no order as to. cos7s. 

Appeal allowed, 


AIR 1972 MYSORE 311 (V 59 C 108) 
G. K. GOVINDA BHAT AND VENKATA~« 
SWAMI, JJ. 

Bando Banaji Mutalik. Petitioner v. 
Bhaskar Balaji Kulkarni, Respondent, 

Civil Revn. Petn, No. 1827 of 1¢7I, 
D/- 12-4-1972. 


(A) Limitation Act (1963), S. 5 — 
Applicability — Provisions of the section 
do not apply to proceedings before a Tri- 
bunal constituted under the Mysore Land 
- Reforms Act, 1961 — Limitation Acct, 
1963, deals with applications etc. to 
courts only — Tribunal under Land Re- 
forms Act, 1961 is not a court: AIR 1369 
SC 1335 and AIR 1970 SC 209 and AIR 
1970 Mys 166, Relied on. (X~-Ref :—~ 
Civil P. C. (1908), S. 9). (Para 5) 

(B) Limitation Act (1963), S. 29 (2) 
— Applicability. 

In order to attract Section 29 (2), 
the proceedings jnitiated under a special 
or local law must also be those which 
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are legally capable of being instituted 
before a ‘Court’ only. If such a law 
provides for a special forum for adjudi- 
cation of disputes arising under it, 
though with a period of limitation dif- 
ferent from the one prescribed under 
the Limitation Act, S. 29 (2) or any other 
provision of the Limitation Act would 
not be attracted to such proceedings in 
the absence of a specific provision ap= 
plying them to proceedings under the 
special law, (Para 4) 
Cases Referred: Chronological Paras 
AIR 1970 SC 209 = 1970 Lab I0 

269, Nityanand Joshi v. Life l 

Insurance Corpn. of India 5 
ATR 1970 Mys 166 = (1970) 1 Mys 

LJ 134, Nagreddy v. Khandappa 5 
ATR 1969 SC 1335 = 1969 Lab IC 

1538, Municipal Council, Athani 

_v. Presiding Officer, Labour Court, | 

Hubli 5 
ATR 1959 Bom 294 = 60 Bom LR 

901, Shankar Sadhu Kamathe v. 

‘ Chunilal Rupchand Dakale 6 


M. Rama Bhat, for Petitioner; R. U. 
Goulay, for Respondent. 


ORDER :— This petition under Sec- 
tion 115, Civil P, C. has been brough? 
up before us by way of a reference made 
by a learned Single Judge of this Court. 
It is by a tenant and is directed against 
an order made by the Principal Munsiff, 
Gadag, in Misc. Case 1 of 1970. 


2 The few relevant facts are as 
follows :— The respondent herein, who 
is the owner of R. S. No. 332/2 in Huil- 
gol Village. sued the petitioner herein, 
by an application filed before the Land 
Tribunal, constituted under the Mysore 
Land Reforms Act, 1961 (hereinafter re- 
ferred to as the Act) for a declaration 
that the petitioner was not a tenant. The 
said petition ‘has been filed on 24-12-1966 
under Section 112 of the Act. Since the 
application of the respondent had 
been filed beyond the time specified 
under the proviso to Section 4 of the Act, 
an application under Section 5 of the 
Limitation Act, 1963, for condonation of 
delay involved in its presentation, was 
also filed. According to the proviso to 
Section 4. of the Act such an application 
ought to have been filed within one year 
from the appointed day, namely 2-10- 
1965, the date on which the Act came 
into force. On behalf of the petitioner 
herein, it was pleaded, inter alia, that 
the provisions of Section 5 of the Limita~ 
tion Act would not be applicable to pro~ 
ceedings before a Tribunal under the Acf 
and therefore, the application in quesa 
tion ought to be dismissed as not hay- 
ing been made in time. 

The learned Munsiff came to the con- 
clusion, that the provisions of-S. 5 of the 
Limitation Act were applicable to the 
case and posted the case for further 
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hearing on other points arising therein. 
Hence this petition, ` i 

3- On behalf of the petitioner, Sri 
M. Rama Bhat, the learned counsel urg- 
ed a two-fold contention. It is: the 
provisions of Section 5 of the Limitation 
Act would be inapplicable to the present 
proceeding as the Tribunal was not a 
Court and there was nothing in the Act 
which . makes them expressly applicable 
to such a proceeding; and the provisions 
of Section 29 (2) of the Limitation Act 
cannot also be of any assistance, as the 
time limit specified in the proviso to Sec- 
tion 4 of the Act is not a period of limita- 
tion prescribed for the filing of applica- 
tions as the one in question. 

On behalf of the respondent, Sri 
R. U. Goulay, learned counsel depending 
principally on the provisions of S. 29 (2) 
of the Limitation Act contended that the 
Act being a special law and there be~- 
ing no words expressly providing for the 
exclusion from operation of Ss. 4 to 24 
of the Limitation Act, in the ‘Act’ itself. 
the provisions of Section 5'of the Limita- 
tion Act would be applicable to the pro~ 
ceedings in question, 

4. We are of opinion that the 
| petition has to succeed on one of the two 
grounds. if not both, urged on behalf of 
the petitioner. and, in that view it would 
be unnecessary to consider the other 
ground. 

It is not disputed that on the day the 
present proceedings were initiated by 
the respondent. the forum for adjudica- 
tion of such dispute was the Land Tribu- 
nal constituted under the Act. There is 
also no dispute that such a forum was 
not a Court in the sense it is taken to 
mean under the Limitation Act, 1963. It 
is further plain from the language of 
Section 5 of the Limitation Act itself 
that it is expressly made applicable to 
appeal and application before a Court. 
Section 29 (2) of the Limitation Act; on 
which strong reliance was placed on be- 
half of the respondent, merely envisages 
provision being made in any special or 
local law for a period of limitation 
different from the one prescribed in the 
Schedule to that Act. It also provides 
that in such a contingency, two conse- 
quences should follow. They: are:— (1) 
for the purpose of Section 3 of the Limi~ 
tation Act, the period prescribed under 
such special or local law should prevail 
over the period prescribed in the Sche- 
dule to such Act; (2) the -provisions of 
Sections 4 to 24 of the Limitation Act 
should apply to such suits, appeals or 
applications, so far as their application is 
mot expressly excluded by such special 
or local law. One thing is clear from 
the above provision having been made 
in any special or local law jin that behalf 
would have been governed by the period 
of limitation prescribed in the Schedule 
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to the Limitation Act. In other words, 
e suits, appeals and applications’ con- 
templated under the special or local law 
must be of the same nature as those con- 
tempated in the Schedule to the. Limita- 
tion Act, except. for the different pres~ 
cription as regards periods of limitation 
under any such special or local law: It 
follows from this that if the proceed- 
ings contemplated under the Limitation 
Act are only those that could be initiat- 
ed before a Court within the meaning of 
that Act, the proceedings initiated under 
a special or a local law. in order to at- 
tract the application of Section 29 (2) 
thereof, should also be those which are 
legally capable of being instituted only 
before a Court. Shortly put, if the spe- 
cial or local law provides for a special 
forum for adjudication of disputes aris- 
Ing under it, although with a period of 
limitation different from the one pres- 
cribed under the Limitation Act. it would 
not attract the provisions of Section 29 
(2) or any other provisions of the Limita- 
tion Act, in the absence of any specific 
provision having been made as to their 
applicability. 
An instance of such a provision can be 
seen from the provisions of Section 122 
of the Act wherein special provision has 
been made as regards the application of 
some of the provisions of the Limitation 
Act to certain proceedings specified 
therein, 7 
5. The question that still remains 
for consideration is whether the provi- 
sions of the Limitation Act are confined 
in their operation to proceedings before 
Courts. This question, in our opinion, is 
no longer res integra. The Supreme Court, 
in the case of Municipal Council, Athani 
v. The Presiding Officer, Labour Court, 
Hubli, AIR 1969 SC 1335 was concerned 
with a question whether the period of 
limitation prescribed under Art. 137 of 
the Schedule to the Limitation Act would 
be applicable to proceedings under Sec- 
tion 33-C (2) the Court held that it was 


. only applications to Court that were in- 


tended to be covered by Art. 137 of the 
Limitation Act, 1963. 


Following the above decision, the 
Supreme Court, in Nityanand Joshi v. 
Life Insurance Corpn. of India. AIR - 
1970 SC 209 in disposing of a question 
similar to the one in the earlier case. in 
paragraph 3 of the above report. has 
stated the- position thus :—~ 

“In our view Art, 137 only contem- 
plates application to Courts. In the 
Third Division of the Schedule to the 
Limitation Act, 1963, all the other ap- 
plications mentioned in the various arti« 
cles are applications filed in a court. 
Further Section 4 of the Limitation Act, 
1963, provides for the contingency when 
the prescribed period for any applica- 
tion expires on a holiday and the only 
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contingency contemplated is. ‘when -he 
Court is closed’. Again under Sectior. 5 


it is only a Court which is enabled to 
admit an application after the prescrib- 
ed period has expired if the Court is 
satisfied that the applicant had sufficient 
cause for not preferring the applicaticns. 
Tt seems to us that the scheme of the 
Indian Limitation Act is that it only deals 
With applications to Courts and that the 
Labour Court is not a Court within the 
Indian Limitation Act, 1963”, (Under-in~ 
fing (italics) ours). 

It is, therefore, clear from the above 
enunciation that provisions of the Lim-ta- 
tion Act are only applicable to proceed-~ 
ings before courts. We have earlier Dh~ 
served that the fact that the Land Tri~ 
bunal constituted under the Act was not 
a Court is not in dispute. Indeed, the 
very basis of the argument of Sri Gou- 
lay. for the respondent, in the context 
of the applicability of Section 29 (2) of 
Limitation Act, was founded on such an 
assumption. We have also no hesitavion 
in bolding that such a Tribunal was not 
a Court within the meaning of that ex- 
pression in the Limitation Act. Such 
was also the view of this Court in a 
matter relating to the exercise of juris- 
diction by a Munsiff. functioning as an 
Election Tribunal under the Mysore Vil- 
lage Panchayats (Election of Chairman 
and Vice-Chairman) Rules. in the «ase 
of Nagreddy -v. Khandappa, (1970) 1 
Mys LJ 134 = (AIR 1970 Mys 166). 


6. We are therefore, clearly of the 
view that the application filed by the 
respondent would not attract the provi- 
sions of Section 5 of the Limitation Act 
and having. been preferred after the last 
day fixed in the proviso to Section 4 of 
the Act, is clearly not maintainable. 


Since the above conclusion of burs 


fs sufficient to dispose of the petition. we 
do not propose to consider the other zon- 
tention urged on behalf of the petitioner 
that the period fixed in the provise to 
Section 4 of the Act is not a period of 
limitation at all which can be said to be 
on a par with those prescribed under 
the Limitation Act. It may, however be 
mentioned that in support of this zon- 
tention, reliance was placed on the deci- 
sion of the Bombay High Court in Snan- 
kar Sadu Kamathe v. Chunilal Rupchand 

Dakale, (AIR 1959 Bom 294), © 
7. In the result. this petition suc- 
ceeds and is allowed. Since the crder 
impugned is one made on a preliminary 
question and the main matter is still 
pending before the lower Court for dis- 
posal in accordance with law and in the 
light of the observations made herein, in 

the circumstances, no costs. - 
Petition allowed. 





Addl, Spl. L. A. Officer v. P. Anantha Bhat 


Mys. 313 


AIR 1972. MYSORE 313 (V 59 C 107) 


B. VENKATASWAMI AND E, S. 
VENKATARAMIAH. JJ. 

Additional Special Land Acquisition 
Officer, Mangalore, Appellant v. P, Ana- 
ntha Bhat, Respondent. 

Mise. First Appeals Nos. 86 of 1969, 
144 and 145 of 1971 (with cross objec- 
tions), D/- 27-3-1972, against Judgment 
and decree of Civil J.. Mangalore, D/- 
9-9-1968. 

Index Note— (A) Land Acquisition 
Act (1894), S. 23 — Acquisition of dry 
land 6 miles from Mangalore situated in 
the interior far away from road —— Com- 
pensation — Determination of — Sale 
price of land in the vicinity affords basis. 

(Para 9) 

Brief Note— (A) The fact that the 
Tand sold and taken as affording basis 
for compensation was 3 to 4 furlongs 
away from the lands under acquisition, 
would not show that there is any differ- 
ence in the quality of the land con- 
cerned in such sale and the lands under 
acquisition. The fact that there are 
quarry pits in the land sold if anything, 
is a draw-back tending to reduce the 
value of the land. (Para 9) 

Index Note— (B) Land Acquisi- 
tion Act (1894), S. 23 — Assessment of 
compensation — Judgment of Court in 
regard to similar lands or properties — 
Evidentiary value. 

Brief Note— (B) It is now fairly 
established that in matters relating to 
land acquisition, a judgment of a court 
in regard to similar lands or properties 
would be a relevant piece of evidence. 
This is not to say that such a judgment 
is binding as a precedent. The award in 
L. A. case is essentially a decision on a 
question of fact depending on the facts 
and circumstances of such case, unless a 
question of -law or principle has been 
settled therein. Whenever such a judg- 
ment is sought to be used as a piece of 
evidence, it must satisfy the usual test 
of relevancy and application to the facts 
and circumstances of the case in which 
it is relied on. (Para 14) 

Index Note— (C) Land Acquisition 
Act (1894), Ss. 23, 24 — Acquisition of 
land with granite quarries — Assessment 
of compensation — Estimate of market 
value of quarry—Value of the land with 
A its potentialities has to be determin- 
e ** 


Brief Note:— (C) In the case of ac- 
quisition of land with. granite quarries 
on it, what has to be evaluated is the 
land with all its potentialities for being 
used as a quarry, quite apart from the 
provisions relating to damages on ac- 
count of damage sustained by the land 
owner on account of standing crops or 
trees or any injurious affection to the 
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property belonging to the 
(1967) 1 Mys LJ 159, Rel. on. 
(Paras 18, 21) 
The principle of capitalisation of the 
rental derived by the landlord of the 
land with a quarry should be adopted 
while determining the value of the land 
and not on the basis of the total quan- 
tity of granite actually available on it. 
16 Mad 369, Rel. on. (Para 20) 


Even if the value of the quarry were 
to be assessed independently. such as- 
sessment of value becomes a part of the 
compensation payable to land. (Para 30) 


It is Incorrect to compute the value 
of the land and the quarry separately 
and awarding compensation in regard to 
both. The value of that portion of the 
land on which the quarry is situated con- 
sists entirely of the value of such quarry 
to the owner. If a land has a granite 
quarry on it, it cannot be an agricul- 
tural land at the same time, (Para 31) 


Estimating the value of the quarry 
in question on the basis of quantum of 
metal available is highly impracticable 
and unreasonable besides producing a 
grossly misleading and anamolous result. 
AIR 1939 PC 98 and AIR 1914 Bom 284 
and ATR 1926 Bom 223 and AIR 1968 SC 
1201 and AIR 1969 SC 225, Ref. 

(Para 3) 


Cases Referred: Chronological Paras 


ATR 1969 SC 255 = (1969) 1 SCR 
412, Chaturbhuj Pande v. Collec- 
tor, Raigarh . = 2% 
AIR 1968 SC 1201 = (1968) 3 SCR 
459, State of Kerala v. P. P. Has~ 
san Koya í 
(1967) 1 Mys LJ 159 = ILR (1965). 
Mys 108, Swami Satyanand Saras- ` 
wathi v. State of Mysore 16 
AIR 1939 PC 98 = ILR (1939) Mad 
532 = 66 Ind App 104, Vyricherla 
Narayana Gajapatiraju v., Revenue 
Divisional Officer 16,18, 21 
AIR 1926 Bom 223 = 28 Bom LR 67, 
The Collector v. Manager, Kurla 
. Estate l 
AIR 1914 Bom 284 = ILR 38 Bom 
37, Daya Khushal v. Asst. Col- 
lector Surat 22 
(contd. on col, 2}. 


claimant. 


2T 


24. 
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(1893) ILR 16 Mad 369 = 20 Ind 
App 80 (PC), Secretary of State 
for India in Council v. Shanmu- - 
garaya Mudaliar 19 


Annadanayya Puranik, High Court 


Govt., Pleader, for Appellant; K. R. 
Karanth and K. R, D. Karanth, for Res- 
pondent. 


VENKATASWAMI, J.:— The above 
three appeals arise under the Land Ac- 
quisition Act, hereinatfer called the Act, 
They have been preferred by the Special 
Land Acquisition Officer, Port, Mangas 
lore, against a common award made by 
the learned Second Additional. Civil 
Judge at Mangalore. South Kanara. in 
Original Petitions Nos. 501, 1220 and 1240 
of 1965. Since the claimant is common 
in all these appeals, and the lands are 
Situated in one locality. these appeals are 
also disposed of by a common judgment. 
Since there are cross-objections prefer~ 
red by the respondent in all these ap- 
peals, they are also disposed of by this 
judgment, 


2 ` The lands under: acquisition in 
these cases, as Can be seen from the 
award made by. the Special Land Ac- 
quisition Officer, are situate at about six 
miles from Mangalore Town. They are 
in the interior, about half a mile from 
the main road, and within a valley in 
between a stretch of hills and are in» 
terspersed with huge rocks. Except: for 
a private road formed specifically for 
the purpose of transporting granite 
‘jelly’, there fs no other well-laid road 
affording easy access to them. The de~ 
tails reparding each of these appeals, 
particularly with reference to their ex~ 
tent. nature and the claims of the Clai~ 
mant., awards made by the Land Ac- 
quisition Officer and. the Court, are fure 
nished in the following tabular form: 


3. ‘The relevant notifications of ac- 
quisitions under Section 4 of the Act are 
separate and independent in each of . 
these appeals and it is sufficient to men- 
tion that they relate to the years 1963 
and 1964. It may be mentioned that 
nothing turns in these appeals on the 
particular dates: of such notifications and 
no eeeuments were addressed in that be~ 

alf. 


M. F. A. No. 86/1969. 


No. of the No.of O.P. Survey Natureand Claim before åward by - 
case before before Civil No. ent, . å. O. L.A.O. Court, 
AO. Judge. | 
L.A.C, 1240 45/3A Garden 12,000). 8,000/- 5,000/. 
No. 4/63, a O. 91 
4516A Wet-I j 
1.22 i 8,000). 5,000/- . 7,500). 
-45/12 Wet-lIT 5,000/. 2,000]. 6,000/. 
45/17 Wet-III 
(2 erop) ; 6,000). 4,000/. 5,000/. 
TSITA. Diy- 
BBS 6,000/. 2,000/. 4,000/. 


F 
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4. In regard to the above M.F. A. 
No. oii two special features may be 
noticed. In S, No. 73/7A, a dry land, 
there is a rock from which granite is 
said to have been extracted at the time 
of the acquisition. In See to this, fhe 
claimant has claimed Rs. 30,000/~. The 
court has awarded Rs. 24 000/- only on 
this account independently of the vaue 

(contd, on col. 2) 
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of the land on which such rock is said 


to be situated. Another feature arising 
in this appeal is regarding compensa- 
tion awarded to the claimant by virtue 
of the fact that he was compelled to 
divert a: channel running on his lands to 
a length of 300 ft The compensation 
awarded by the Court in this regard is 
Rs. 500/~. 








M. F. A. No. 144/71. 
No. of the No. of O. P, Survey Nature and Claim before Award by 
ease before before Civil O. extent. L. A, O. L.A .O. Court. 
a hho Se Judge. i 
Lae A.C. O. P. LEJE Dry.§ Rs. 7,000/- §1000/- 4000). 
5/64. 1220/65 7B2. O. 10 ` 
' M. E. A. No. 145/71. 
 No.ofthe No.of O. P Survey Nature and Claim before Award by 
ease before before Civil Nos extent, . À. L.A.O. Court. 
L.A.O. J udge. i i 
LAC. O. P, 83/1B. Dry 0.84 6000/- 1000/- 4000/.. 
2/68 501/65 
83/3B. Dry 0.08 " 1000/- 4000/-. 
l 99/102 Dry 0.02 » 000/. 4000/-. 
Road 850’ x 2” x 10° 4500]. wat 100 8060/-, 
r i t. 
Grated 
342/ 
*Compound wall 1000 cft. 5000/7- 500/7- 


*In this case, the claim as regards the erection of a compound wall in order 
to protect the remaining portion of -he property, still in the Possession of the 
Claimant, has been made, and the Court has awarded Rs, 500/- in this behalf. 


5. Apart from the claims specified 
im the above statements, there was a 
claim as regards the compensation pay- 
able to a private road running on this 
land, used for the purpose of transport~ 
ing granite jelly from the rock aÐre- 
mentioned. The learned Civil Judge has 
awarded a sum of Rs. 3,060/- in all. The 
measurements of the road have been 
mentioned as 850’ x10’ x2’. 


6. In all the above appeals. the 
respondent has preferred cross-objections 
in regard to compensation awarded for 
dry, garden and wet-I lands. He has 
claimed that the compensation for these 
lands should. have been awarded at the 
nate of Rs. 6,000/- per acre. Rs. 5,£00/~ 
per acre and Rs. 8,000/- per acre respec~ 
tively. It may be mentioned at this 
stage that the cross-objections were con- 
fined only to the dry and the wet-I lends, 
in the course of arguments, 

% On behalf of the appellart in 
all these appeals. Sri Annadanayya 
Puranik, the learned High Court Govern- 
ment Pleader. urged the following con- 
tentions:— 

(1) that the compensation awerded 
i 


for the dry land at the rate of Rupees 
4,000/- per acre was excessive; l 

(2) that compensation for the pri- 
vate road ought not to have been award- 
ed having regard to the nature and use 
of such road and also the absence of 
evidence as to the expenses incurred in 
the preparation of such a road; 

(3) that the principle adopted -in the 
evaluation of the market value of the 
granite cannot be supported in the eye 
of law, and the Court was in error in 
placing reliance on Ex. C-2 and Ex. C-3 
in support of its conclusion as regards 
compensation payable on this account; and 

that separate valuation of the 
land and the quarry was impermissible 
in law. and the Court should have deter- 
mined the value of the land as a whole 
taking into consideration the special 
potentialities of the land for quarrying 
purposes. 

8. -We shall now proceed to con- 
sider the above contentions, in the Order 
they have been set out. The first con- 
tention relates to the compensation 
determined as payable to the dry lands 
under acquisition. The claim made on 
behalf of the respondent in regard to the 
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dry land concerned is Rs. 6.000/- per acre 
except as regards S. No. 73/7B2, measur- 
ing 10 cents only. in respect of which the 
claim is Rs. 7,000/- per acre. 
Acquisition Officer has awarded compen- 
sation at the rate of Rs. 1.000/- per acre. 
In regard to S. Nos. 73/7-A and 99/1C2, 
which measure only 2 cents, the com- 
pensation awarded by him in regard to 
them is Rs. 2,000/- and Rs, 4,000/- per 
acre respectively. On a reference to the 
Court of the Civil Judge, the compensa~ 
tion in regard to all these lands has been 
awarded at a uniform rate of Rs. 4,000/- 
per acre. In arriving at this figure, the 
Court has depended on a sale deed, Ex. 
C-1, dated 15-11-1962 under which, an 
extent of 4 acres and 61 cents of land 
. has been sold dor Rs. 18,500/- to a firm 
known as ‘Quality Clay Works’, 


9. The argument on behalf of the 
appellant was that the sale evidenced by 
Ex. C-1 cannot at all afford a basis of 
determination of the value of the lands 
under acquisition. According to him. the 
land sold under Ex. C-1 was situated 3 
to 4 furlongs away from the lands in 
question and that there are two quarry 
pits therein, the existence of which was 
a clear indication that that land was of 
special value to the purchaser therein. 
We are unable to accept this contention. 
We have earlier noticed that the lands 
under acquisition are situated in the in- 
terior far away from the road. The fact 
ithat the land sold under Ex. C-1 was 3 
to 4 furlongs away from the lands under 
acquisition, in our view, would not show 
that there is any difference in the quality 
of the land concerned in such sale and 
the lands under acquisition. The ‘fact 
that there are quarry pits In the land 
sold under Ex. C-1, if anything, is a 
draw-back tending to reduce the value 
of the land. We see no reason, there- 
fore, to interfere with the conclusion of 
the lower Court based at it was on Ex. 
C-i. According to the sale evidenced by 
Ex. C-1, the value of the land would 


work out to Rs. 4,000/- per acre. It is. 


accordingly confirmed. 


10. The next contention relates fo 
the compensation awarded for the road. 
(After discussing the evidence the judg- 
ment concluded): 

We see, therefore, no reason, to in- 
terfere with this conclusion of the Lower 
Court and the compensation awarded, 
therefore, has to be confirmed. 

11. The remaining two conten 
tions relate to the award of compensa- 
tion in regard to the land and the quarry 
situated thereon separately. The lower 


Court has accepted the evidence of a re~. 


tired Civil Engineer. M. U. Samithe, 
C. W. 5, who has spoken to the fact of 
having issued the certificate, Ex. C-2. 
Reliance has also been placed on Ex. C-3, 
an afreement entered into between one 
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Kittappa, C. W. 6, and the Claimant in 
regard to the lease of the quarry in ques- 
tion, The argument on behalf of the ap- 
pellant is that the Court was not justi~ 
fed in acting on Ex. C-3, whose genuine= 
mess is in doubt. Attention, in this re- 
gard. was invited to the fact that the 
stamp paper has not been purchased by 
any of the parties to that agreement, the 


implication being that it is a document 


got up to suit the case of the Claimant. 
That agreement shows that the quarry; 
had been leased to the said Kittappa on 
payment of a premium of Rs. 100/- per 
month. It is further pointed out that the 
evidence of Koraga Mooli, C. W., 4, a wit- 
mess on behalf of the Claimant himself, 
who has spoken to the fact of paying 
only Rs, 325/- per year as rent on a 
quarry lease taken from one Keshava 
Master, should have been accepted and 
acted upon in adopting the capitalisation 
method to determine the value of the 
quarry. An argument was also addres- 
sed that while determining the marke? 
value of the land on which the quarry is 
situated, namely Survey Number 73/7-A, 
it should not have been determined by 
separately assessing the value of the land 
and the granite standing thereon. 


12. The learned Civil Judge has 
separately assessed the value of the land 
treating it as dry and has awarded: com= 
pensation to the entire extent of the S. 
No. 73/7-A at Rs, 4,000/- per acre, not= 
withstanding the fact that nearly 1 and 
acre, as submitted by Sri 
Karanth, was covered by the quarry in 
question. Furthermore. he has approach 
ed the question of assessment of the value 
of the quarry from the point of view of 
the total quantity of granite available 
and the possible profit that the claiman# 
would have made if the same had been 
fully quarried for commercial purposes. 
On that basis, he arrives at a sum of 
Rs. 3,70,000/- as just and reasonable com- 
pensation payable on account of quarry. 
Only by way of comparison, in the ligh? 
of the specific claim of Rs. 30,000/- made 
by the Claimant, he has examined the 
question from the point of view of Ex, 
C-3, referred to earlier. Lastly. he limits 
the compensation to Rs. 24,000/- as pay- 
able on account of the quarry, because of 
a submission made by the learned Coun- 
sel for the Claimant. The procedure 
followed by the learned Civil Judge is 
clearly erroneous and the contention 
urged on behalf of the appellant in this 
behalf has to be accepted as correct. We 
shall advert to this question once again 
with reference to authority. after dis- 
pensing of the cross-objections filed on 
behalf of the respondent. 

13. We turn now to the cross-ob- 
ections. We have earlier referred to the 
fact that in regard to such cross-objec« 
tions only the compensation awarded in 
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regard to the dry and wet-I lands wes 
pressed before us. The only argument 
addressed in- support of these objections 
is based on a decision of this Court m 
M. F. A. No. 181/70, rendered on 18-- 


1972, wherein the dry and wet-I lands 


had been awarded compensation at tke 
rate of Rs. 5,000/- and Rs, 9,000/- per 
acre respectively. The further argument 
of Sri Karanth was that the lands com- 
cerned in the said appeals were situated 
in Kodavi village which adjoins the 
village in which the present lands aze 
situated. We are unable to accept this 
argument. - 

14. It is now fairly established 
that in matters relating to land acquis- 
tion. a judgment of a Court in regard <o 
similar lands or properties would be a 
relevant piece of evidence. This is not 
to. say that such a judgment is binding 
as a precedent. The award in a L. A: 
case is essentially a decision-on a ques- 
tion of fact depending on the facts and 


circumstances of such case, unless a ques~ 


tion of law or principle has been settled 
therein. Whenever such a judgment is 
sought to be used as a piece of evidence, 
it must satisfy the usual test of rek- 
vancy and application to the facts aad 
circumstances of the case in which it is 
relied on. 

15. In the instant case, no mate~ 
rial has been placed on.record pointing 
to the similarities between these lands 
and the lands concerned in the appeal 
the judgment in which is relied upon >n 
behalf of the respondent. In these Cr- 
cumstances. it is difficult to equate’ the 
lands under acquisition with those ccn- 
cerned in M. F.-A. No. 181/70. particu~ 
larly with reference to the advantages 
and disadvantages possessed by the lards 
concerned in the respective acquisitions. 
We, therefore, reject the cross-objectionzs. 


16. We shall revert now to the 
last two contentions urged on behalf of 
the appellant. The principle governing 
assessment of the value of quarries situat~ 
ed on lands under acquisition has beer 
laid down in a decision of this: Court In 
Swami Satyanand Saraswathi v, State of 
Mysore, (1967) 1 Mys LJ 159. In the 
said. case, this court has referred to the 
enunciation made by Lord Romer in -he 
ease of Vyricherla Narayana Gajapatiraju 
v. Revenue Divisional Officer. 66 Ind App 
104 = (AIR 1939 PC 98). The enuncia- 
tion occurs at p. 179, and reads thus: 

“For these reasons, their Lordships 
have come to the conclusion, that. eren 
where the only possible purchaser of zhe 
Jand’s potentiality is the authority that 
has obtained the compulsory powers, zhe 
arbitrator in awarding compensation must 
ascertain to the best of this ability she 
price that would be paid by a will.ng 


purchaser to a willing vendor of the lend 


Addi. Spl. L, A. Officer v. P. Anantha Bhat. 


[Prs. 13-19] Mys. 317 


with its potentiality, In the same way 
that he would ascertain it in a case where 


there are several possible purchasers and 
that the is no more confined to awarding 
the land’s ‘poramboke’ value in the fora 
mer case than he is in the latter’, (Un= 
derlinging is ours). l 

17. After referring to the aboye 
enunciation, at page 180, this is what the 
learned J udges say: 

“It will be observed that the quanti- 
fication of compensation in these cases 
depended upon their own facts and cir~ 
cumstances. The true rule which should 
in the case before us guide the deter- 
mination of the compensation. is, that 
enunciated by Lord Romer in Vyricherla 
Narayana Gajapati Raju’s case. 66 Ind 
App 104 = (AIR 1939 PC 98). If the 
decisions on which Mr. Manik Rao dex 
pended can be understood as expounding 
a principle at variance with that so 
clearly emerging from the Privy Council 
decision, we should in my opinion dis, 
sent from it’. 

18. . The learned Judges in the 
above case, were specifically dealing with 
a case of acquisition of land on which a 
granite hillock. was situated. The ques- 
tion of assessment of the compensation 
payable for the hillock which could have 
been used for quarrying purpose, was 
directly in issue, What emerges from 
the above enunciation is that in such a 
situation what has to be evaluated is the 
land with all its potentialities for being 
used as a quarry. Although several deci- 
sions were referred to on both sides, 
only a few of them were read to us, and 
we consider it sufficient to refer only to 
the following cases. 

; 19. -In Secretary of State for India 
in Council v. Shanmugaraya Mudaliar, 
(1893) ILR 16 Mad 369, the Privy Coun- 
cil was concerned with an award of com- 
pensation for a land which has ‘special 
adaptability’ for use as a quarry. In 
that case, method of capitalisation of in~- 
come had been adopted by the Arbitra- 
itor as well as the Courts below. The 
District Judge, to whom a reference had 
been made, found that the only evi- 
dence available to him of the value of 
the ownership was a lease by which the 
Zamindar has granted the right of quarry- 
ing over portions of the hills for five 
years at the rent of Rs. 140/- a year. 
He found that at the same rate a right 
of quarrying over the whole area might 
command a rent of Rs. 200/-. On this 
sum he allowed twenty-five years’ pur- 
chase, bringing out the sum of Rs. 5,000/~ 
as the value of the stone. A further 
sum of Rs. 124-15-0 was added for some 
small plots, the price of which was not 
in dispute. It was also agreed that the 
zamindar’s ‘peshcush’ should be reduced, 
and that he should have liberty to re- 
move the trees growing on the ground, 
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The District Judge’s award proceeded on 
these grounds. The High Court, on ap- 
peal, altered the award. of the . District 
Judge. On appeal to Privy Council, this 
is what their Lordships observed:— 


‘Tt appears to their Lordships that 


the District Judge was right in estimat- 
ing a rent for the whole of the lands in- 
stead of taking the rent actually receiv- 
ed for part. It was the best, if not the 
only, method he had for getting at the 
market value of the ownership. As re- 
gards the number of years’ purchase, 
though it seems large, no reasons are 
given why it was fixed on, nor why the 
High Court took a much smaller period, 
and their Lordships see no cause for 
departing from the opinion of the Dis- 
trict Judge. who had all the parties and 
their agents before him. They therefore 
agree with the District Judge as regards 
the value of the zamindar’s interest cal- 
culated on the footing of the rental”, 


20. Tt is seen from the above en- 
unciation of the Privy Council that the 
principle of capitalisation of the rental 
derived by the landlord of the land with 
a quarry has been adopted. - We think 
that in the facts and -circumstances of 
the case that should be the method 
that should have been adopted by the 
lower Court while determining the value 
of the land and not on the basis of the 
total quantity of granite actually avail- 
able on the land. 

21. - It is relevant to notice that in 
determining the compensation payable to 
the owner of-a land acquired under the 
‘provisions of the Act, the authorities 
should be guided by the provisions con- 
tained in Sections 23 and 24 of the Act. 
Tt is clear from a reading of the above 
provisions, what has to be determined is, 
the value of the land with all its poten- 
tialities, quite apart from the provisions 
relating to damages on account of damage 
sustained by the land owner on account 
of standing crops or trees or any injurious 
affection to the property belonging to the 
Claimant. With reference to the above 
statutory provisions. the Privy Council 
in the case of ILR (1939) Mad 532 = 
(ATR 1939 PC 98) has stated the general 
principles thus:—’ pos a 

“The compensation must be deter- 
mined. therefore. by reference to the price 
which a willing vendor might reasonably 
expect to obtain from a willing pur- 
chaser. The disinclination of the vendor 
to -part with his land and the urgent 
necessity of the purchaser to buy must 
alike be disregarded. Neither must be 
considered as acting under compulsion. 
This is implied in the common saying 
that the value of the land is not to. be 
estimated at its value to the purchaser. 
But this does not mean that the fact that 
some paricular purchaser might desire 
the land more than others is to be dis- 
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regarded In the case of land, its 
value in general can also be measured 
by a consideration of the prices that have 
been obtained in the past for land of 
similar quality and in similar positions, 
and this is what must be meant in gene- 
ral by “the marketvalue” in Section 23. 
But sometimes it happens that the land 
to be valued possesses some unusual, and 
it may be, unique features, as regards its 
position or its potentialities. In such a 
case the arbitrator in determining: its 
value will have no market-value to guide 
him, and he will have to ascertain, as 
best he may from the materials before 
him, what a willing. vendor might reason- 
ably expect to obtain from a willing pur- 
chaser for the land in that particular 
position and with those particular poten- 
tialities ..sseccsescers re 

(Underlining is ours). 

22. In the case of Daya Khushal 
v, Asst. Collector, Surat, ILR 38 Bom 37 
= (AIR 1914 Bom 284), the High Court 
of Bombay was concerned with an acqui- 
sition of land possessing the “special ad- 
aptability” for quarrying. The Land 
Acquisition Officer had refused to award 
any compensation on the ground that the 
appellants therein had not secured the 
requisite permission from the Govern- 
ment to quarry the rock therein under 
Section 65 of the Land Revenue Code, 
in force -at the relevant time: This is 
what the learned Judges have observed at 
page 40 of the report: 


sean i... D0 here, it seems to us that 
the special adptability of this land for 
quarrying is a matter which ought to be 
considered. In the result it may or may 
not be that the marketvalue of the land 
will be held to be enhanced owing to the 
special adaptability. But the question is 
one which, we think, ought to be in- 
cluded in. and not excluded from. con- 
sideration. What the Court has to deter- 
mine is. the marketvalue of this land, 
and it may be that a willing purchaser 
would increase the price otherwise pay- 
able for the land by reason of its adapt- 
ability for use as a quarry, and that the 
price So offered ‘would still. be-an in- 
crease on the ordinary agricultural price 
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It is clear from the above en- 
unciations that the potentialities for quar- 
rying possessed by the land should be 
taken into account in assessing the mar- 
ket value of the land. It is further to 
be seen that what has to be assessed 
under the Act is, the marketvalue of 
the land after taking into consideration 
the special adaptability of the land for 
being used as a quarry. It seems to us, 
therefore. that even if the value of the 
quarry, situated on the land under acqui- 
sition, is assessed separately. in truth and 
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substance what is being assessed is the 
market value of the land. 

24. In another case of the Hign 
Court of Bombay in the Collector ~. 
Manager, Kurla Estate, AIR 1926 Bon 
223, the Court was concerned with lancs 
which were situated at different levels. 
One of the contentions urged therein wes 
that the Claimant would have derived 
profit from the land situated at the higher 
level, as while it was being levelled fcr 
building purposes, he would have been 
able to sell the earth so removed. Ths 
is what the Court has observed et 
page 225:— 

i N . But we still adhere to tte 
opinion we have expressed in other re- 
ference that this method of first valuirg 
the land. and then giving an additional 
amount as compensation because some of 
the Jand happens to be of higher eleva- 
tion and the purchaser may sell the stone 
or earth, removed for the purpose f 
levelling the land is not a proper methcd 
of valuation......... sears 


25. Although, the facts of that 
case are not in pari materia with those 
of the cases with which we are con- 
cerned at present, it seems to us that tke 
principle enunciated above is of general 
application. The enunciations referred to 
earlier, clearly point to the fact that 
what the authorities are concerned with 
in an acquisition is the determination of 
the marketvalue of the land with all cts 
‘special adaptabilities. If the land pcs- 
sesses advantage of a quarry. the vale 
thereof to the owner of such land, would 
have to be ultimately included as. tne 
market value of the land as such. 

26. We may usefully refer to two 
decisions of the Supreme Court, whih 
have a bearing on the principles of valva- 
tion to be followed in land acquisition 
cases, ote ) 

27. In the State of Kerala v. P. P. 
Hassan Koya, AIR 1968 SC 1201, Shah, J. 
(as he then was) has observed, at pare 5 
of the above reports, thus: 

“We agree with the trial court and 
the High Court that the method adop-ed 
by the Land Acquisition Officer for det=r- 
mining compensation payable for extinc- 
tion of the interest of the holder of “he 
land and of the buildings separately was 
unwarranted. In determining compensa- 
tion payable in respect of Jand with 
buildings, compensation cannot be deter- 
mined by ascertaining the value of che 
land and the ‘break-up value’ of che 
building separately. The land and she 
building constitute one unit,. and ithe 
value of the entire unit must be deter- 
mined with all its advantages and its 
potentialities, Under Section 23 of the 
Land Acquisition Act compensation ñas 
to be determined by taking into comsi- 
deration the marketvalue of the land at 
the date of the publication of the nati- 
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fication under Section 4 (1) and the 
damage, if any, sustained by the persons 
interested under any of the heads men= 
tioned in secondly to sixthly in S. 23 (aj 
of the Land Acquisition Act”. 

28. Although the above enuncia~ 
tion has a direct reference to valuation 
of buildings, we are inclined to think that 
the principle stated would be equally ap- 
plicable to valuation of a land with 
special adaptability for being used as a 
quarry. as In the case on hand. 

29. In Chaturbhuj Pande v. Col- 
lector, Raigarh, ATR 1969 SC 255. Hegde, 
J. in the context-of interpreting S. 23 (2) 
of the Land Acquisition Act. in para 8 
of the above report has observed ‘thus: 

“The High Court in our opinion was 
wrong in disallowing the statutory allow- 
ance permitted by Section 23 (2) over the 
value of the trees. The High Court erred 
in thinking that. the value of the trees 
falls under the second clause of Sec- 
tion 23 (1). The first clause of S. 23 pro~ 
vides for determining the marketvalue 
of the land acquired, Section 3 (a) pre- 
scribes that “the expression ‘land’ in- 
cludes ‘benefits to arise out of land, and 
things attached to the earth or-perman~ 
ently fastended to anything attached to 
the erath”. Therefore, the trees that were 
standing on the land were a component 
part of the land acquired. The ‘High 
Court failed to notice that what was 
acquired are not the trees but the land 
as such. The value of the trees was as- 
certained only for the- purpose of fixing 
the marketvalue .of the land. On the 
value of the land as. determined, the 
Court was bound to allow the 15 per cent. 
awan provided by Section 23 (2) of 
the c 3: ooo 


30. Tt is-clear from the above en- 
unciation that’in determining the total 
compensation, payable for lands acquired, 
what has to be determined is the value 
of the land and it includes the value of 
trees and such. other fixtures which were 
merely the component parts of. the land 
acquired. the instant cases, therefore, 
even if the value of the quarry were to 
be assessed independently. such assess- 
ment of value. becomes a part of the 
compensation payable to land. 


31. But, the learned Civil Judge 
has computed the value of the land and 
the quarry separately little realising that 
the value of that portion of the land on 
which the quarry is situated consists en- 
tirely of the value of such quarry to the 
owner. It seems to us that it is clearly 
an erroneous approach to the question, 
fudged in the light of the enunciations 
referred to above. If a land has a granite 
quarry on it, it cannot be an agricultural 
land at the same time, In this view.- the 
lower Court was clearly in error in esti~ 
mating the value of the land and quarry 
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separately thus awarding compensation 
in regard to both. 


32. We think this fact of the pro- 
blem relating to the estimate of market- 
value of the quarry in question, could 
be viewed from another angle. The 
learned Civil Judge has estimated the 
value of the quarry to the owner at 
Rs. 3,70,000/- on the basis of the evi- 
dence of a retired Civil Engineer and the 
profits earned by a person who had taken 
a quarry on lease. In fact. the said esti- 
mate is based on the profits he might 
have derived by working the quarry by 
himself, Assuming that this would be 
the correct and proper method to deter- 
mine the market value of a quarry. it 
seems to us that the result arrived at on 
that basis would be highly misleading. 
Several imponderable factors will have 
to be taken note of while adopting such 
a method. To earn the amount of Rupees 
3,70,000/- which - represents profits ac- 
cording to the learned Judge, the quarry 
has to be exhausted by working over a 
continuous and unbroken period running 
possibly into decades. The wherewithal 
by way of finance and skill for working 
it and. marketing the product must be 
available with the owner. Even if it is 
worked by a lessee or a licensee, the 
owner of the quarry will not be getting 
anything out of the profits made by such 
a lessee or licensee. What he will get 
is only the rent. A further assumption 
a be made that one would be able 
to work it continuously for several years 
and find a market for gravel or stones so 
produced. Furthermore, to exhaust the 
entire granite available, the work in later 
stages will have to be done at lower 
levels. if not in deep pits, which in their 
turn bring on problems of accumulation 
of water and increased risk and cost of 
working such a quarry. It is also a 
matter of common experience that rarely 
will a quarry be worked to the point of 
complete exhaustion of the rock. Above 
all. there is an inherent fallacy in esti- 
mating the profits in the manner done 
by the learned Civil Judge. Assuming 
that such a large profit could be made, 


albeit it is only a quarry spread over a .- 


land with an area of only 1-1/8th of an 
acre and situate at a distance of nearly 
6 miles away from the only possible 
market of Mangalore Town, such profit 
in its entirety has to be spread over a 
hypothetical period of time that would 
be taken up to work and exhaust the 
quarry. It seems to us that, if allow- 
ances are made for the imponderables 
referred to earlier, which are by no 
‘means exhaustive, it would be well nigh 
impossible to predicate with any degree 
of certainty the time that may have to 
be spent in earning such profits. to say 
nothing about making such a huge profit 
as the learned Civil Judge would have 
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us believe. Then a further question will 
arise that, in the event of the entire esti- 
mated profits being paid over in advance, 
as representing the value of such quarry, 
allowance will have to be made for pay- 
ment of what ig commonly styled as 
‘counter-interest’ in respect of such 
amount, taking into account the number 
of years that it will take to earn such 
profits, - 


33. For the above reasons also, we 
hold that the method adopted by the 
learned Civil Judge in estimating the 
value of the quarry in question on the 
basis of quantum of metal available, is 
highly impracticable and unreasonable, 
besides producing a grossly misleading 
and anamolous result, as in. . the instant 
case. 


34. For the above reasons, we set 
aside that portion of the award of the 
learned Civil Judge. which has reference 
to S. No, 73/7-A, both as regards its value 
as a dry land and the quarry. This ques- 
tion has arisen only in M. F. A. No. 86 of 
1969. The said appeal is, therefore, 
partly alowed to the extent es 
herein. 


35. Briefly summarised our con 
clusions are as follows:— (1) The award 
made by the lower Court in regard to 
compensation payable in respect of the 
garden and wet lands, the road, diversion 
of the channel and the wall is confirmed; 
(2).the award in regard to the compensa- 
tion payable to dry land, is also confirm- 
ed, except as regards S. No. 73/7-A; 
(3) The cross-objections of the respondent 
in all the appeals. are dismissed; and 
(4) the compensation payable in regard 
to dry land. bearing S. No. 73/7-A. is set 
aside both as regards the land and the 
quarry. 


36. In the result. Miscellaneous 
First Appeals Nos. 144 and 145 of 1971 
are dismissed. Miscellaneous First Ap- 
peal No. 86 of 1969, arising from O. P. 
No, 1240 of 1965, is partly allowed as 
indicated above. The cross-objections of 
the respondent are dismissed, 


E y A We, however, think that the 
case in O. P. No, 1240/65 (concerned in 
M. F ʻA. No. 86/69) should be remanded 
to the Court of the Civil Judge at Manga- 
lore, for a fresh determination of the com- 
pensation payable in respect of S. No. 
73/7-A, in accordance with law and in 
the light of the observations made herein. 
The learned Civil Judge will proceed to 
restore O. P. No.: 1240/65 to his file and 
determine the compensation payable in 
respect of the said land. and. after such 
determination. modify the award made in 
the said case, only in regard to this 
aspect, accordingly. The parties are at 
liberty to adduced such other evidence as 
they may be advised. 
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38. In the circumstances of ihe 
eases, we direct that the parties do bear 
their own costs in these appeals. 


Order accordingly. 





(AIR 1972 MYSORE 321 (V 59 C 108 
E. S. VENKATARAMIAH AND 
M. S. NESARGI. JJ. 


The Karnataka Bank Ltd.. Bangalcre, 
Appellant v. K a and others, 
Respondents. 

Ex, First Appeal No. 25 of 1970 with 
Cross Objections at Misc. First Apreal 
No. 8 of 1971, D/- 29-2-1972 and 27-3- 
1972. 

Index Note:— (A) Civil P. C. (1998), 
S. 51, Cl. (b) — Court sale of property 
without attachment — Not a nullity. 

l (Pare 4) 
_. Index Note:— (B) Civil P. C. (198), 
©. 21. R. 90 — Irregularities or tlegali-ies 
committed after the stage of R. 64 of 

QO. 21 cannot be urged for setting aside a 
court sale under O. 21, R. 90. (Para 5) 

Brief Note:-— (A) & (B) The attach- 
ment of the property is neither necessary 
Mor is an essential step in the process of 
realisation of the decretal amount by sale 
of the property belonging to the judg- 
ment debtor. The object of attaching the 
property is to secure the interest of the 
decree holder and the auction purchaser. 
The order of attachment jis not intended 
for the benefit of the judgment debtor. 
(1963) 2 Mys LJ 352 & AIR 1957 Andh 
Pra 185 & AIR 1967 Andh Pra 148. Rel. 
on, (Para 4) 


Further, the stage of attaching the 
property is anterior to the stage d2alt 
with by Order 21. Rule 64 and therefore 
absence of attachment cannot be urgec. as 
a ground under Order 21. Rule 90 for 
setting aside the Court sale. (Pare 5) 


Index Note:— (C) Civil P. C. (1908), 

O. 21, R. 90 — Publication of advertise- 

ment of Court sale in local newspapers — 

J. D. preventing Court, by application, 

from doing so — J. D. is estopped from 
contending to the contrary after sale. 

(Para 6) 


Index Note:-— (D) Evidence Act 
(1872), S. 115 — J. D. preventing execut- 
ing court, by application, from as 
ing Court sale in newspapers — J. E. 
estopped after sale, from contending hat 
sale was liable to be set aside on -hat 
ground, (Para 6) 

Brief Note— (C) & (D) Where the 
fudgment-debtors had themselves request- 
ed the Court through an application that 
the proposed execution sale should no- be 
advertised in the local newspaper, and ac- 
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cordingly the Court does not publish the 
date of sale in the newspaper, the judg- 
ment debtors cannot be allowed, after the 
sale ig held. to question the sale on the 
ground that there was no proper publica- 
tion of sale in the local newspapers. The 
judgment debtors are estopped from con- 
tending to the contrary. (Para 6) 

Index Note:— (E) Civil P. C. (1908). 
O. 21, R. 90 — Mere proof of inadequacy 
of price realised at a court sale would not 
be sufficient in the eye of Jaw to set aside 
a Court sale. 


Brief Note:-—~ (Œ) What has to be 
established is that there was not only 
inadequacy of the price, but that inade- 
quacy was caused by reason of the mate- 
rial irregularity or fraud. A connection 
has thus to be established between the 
inadequacy of the price and the material 
irregularity. (Para 7) 

Index Note: (F) Civil P. C. (1998), 
0. 34, R. 14 — Suit on basis of mortgage. 

Brief Note:-— (F) It is open to a 
plaintiff who has filed a suit on the basis 
of a mortgage, to give up his right to the 
security and to have only a money decree 
if he so chooses. There is no impediment 
in the way of a holder of a decree for 
money only to realise the decretal amount 
by bringing any property belonging to a 
judgment-debtor to sale. It cannot be 
contended that by waiving the right to 
have a decree for sale of the property in 
the suit, the decree-holder abandoned its 
rights to recover the decretal amount by 
the sale of the property of the judgment 
debtors. The relationship between the 
parties was that of a holder of a money 
decree and the judgment debtors, against 
whom a money decree had been passed. 
The provisions of Order 34, Rule 14 of 
the Code would not be of any avail in 
such a case. Rule 14 of Order 34 imposes 
a duty on the mortgagee. who holds a 
decree in respect of a claim arising out 
of a mortgage, to institute a suit for the 
realisation of the mortgage amount be- 
fore bringing the mortgaged property for 
sale for realising the decretal amount in 
the earlier suit. This is not a case to 
which Order 34. Rule 14 is attracted. 

(Para 11) 
Cases Referred: Chronological Paras 
AIR 1967 Andh Pra 148 (FB), 
P. E. R. Kishtiah v. Manne 
. Pochiah 
(1963) 2 Mys LJ 352, Gugappa 
Gowda v. K. Subba Rao 
AIR 1957 Andh Pra 185 = 1957 
Andh LT 241 (FB). Venasatya-~ 
narayanamurthy v. Chekka Bhava-~ 
narayana 4 

B. P. Holla, for Appellant; P. Ranga- 

swamy. for Respondents Nos. 2 and 3. 
29-2-1972. 


VENKATARAMIAH, J.: The above 
appeals are filed against the orders passed 
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on J.As. 10 and 11 in Execution No. 7/ 
1966 on the file of the Civil Judge. Banga- 
lore City, setting aside the sale of a house 
belonging to judgment debtor No, 2. The 
Sale was held on 22-11-1966. 


2. In the said execution proceed- 
ings the decree-holder sought to execute 
a money decree passed in O. S. 79/62 on 
the file of the District Judge Bangalore. 
Under the decree the judgment-debtors, 
K. Shamanna and Lakshmamma, were 
jointly and severally liable to- pay the 
amount due under the decree. It may 
be mentioned here that the said decree 
was consent decree. Under the decree 
the defendants were permitted to pay the 
decretal amount in four equal instalments 
with a default clause stating that in the 
event of any two instalments being in 
default, the entire amount would become 
due. The judgment debtors did not pay 
the decretal amount in accordance with 
the decree. The decree-holder therefore, 
sued out execution to realise the amount. 


3. The execution application was 
filed on 30-4-1966. Notices were issued 
to judgment debtors 1 and 2. The judg- 
ment-debtors filed objections to the ex- 
ecution on 1-6-1966. The case was posted 
for evidence to 3-6-1966. On that day, 
the judgment debtors and their counsel 
were absent. The executing court held 
that there was no substance in the ob- 
jections and overruled the same. It there- 
fore, issued sale notice for selling the pro- 
perty belonging to judgment-debtor No. 2. 
On 8-7-1966. I. A. I. was filed under Sec- 
tion 151, Civil P, C, for setting aside the 
order dated 3-6-1966 by which the court 
overruled the objections. The court 
ordered that the ex parte order would be 
set aside and the judgment debtors would 
be heard provided a sum of Rs. 25/- was 
paid by way of costs to the decree-holder, 
The judgment debtors did not pay the 
costs and therefore on 29-7-1966 the con- 
tentions of the . judgment-debtors were 
again overruled, On 26-9-1966 the decree- 
holder filed I, A. 2 for selling the property 
at the spot and it was allowed. On 17-11- 
+1966, I, A. 5 was filed on behalf of the 
judgment debtors. requesting the court 
not to publish the notification of sale 
regarding the sale of the property in a 
regional newspaper. This application was 
allowed. On the same day, another ap- 
plication ie. I. A. 6 on behalf of the 
: Judgment debtors was field requesting 
the court to notify in the sale proclama- 
tion that the property was worth Rupees 
'1,25,000/- for the reasons mentioned in 
the affidavit accompanying I. A. 6, but 
the same was rejected. The date of sale 
of the property was fixed as 22-11-1966. 
On 21-11-1966, the day before the. date 
fixed for the sale, J. A.7 was filed on be- 
half of the judgment debtors requesting 
the court to postpone the sale. On the 
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‘aside the sale held on 22-11-1966. 


A.J. Re 


same day, I. A. 8 and I. A. 9 were filed 
by the judgment debtors. Under I, A, 8, 
the judgment debtors requested the: court 
to set aside the order dated 28-7-1966 
overruling their objections and to again 
hear their objections to the execution 
petition, I. A. 9 was filed to hear. the 
objections of the judgment debtors on 
the same day. The court did not pass 
any orders on these applications on that 
day. The sale was held on 22-11-1966 
at the spot. It was submitted on behalf 
of the judgment debtors on 25-11-1966 
that they would not press I. A. 7. It was 
accordingly dismissed. On 9-12-1966 
IL A, 10 was filed by the judgment deb- 
tors under Order 21, Rule 90, Civil P. C. 
for setting aside the sale. During the 
pendency of the said petition, the second 
judgment debtor died, After her death 
the legal representatives of the second de= 
fendant was brought on record. They fil- 
ed I, A. 11 raising certain objections with 
regard to executability of the decree. 
These two applicationsie. I As. 10 and 
ll; were taken up together. The lower 
court allowed I. As. 10 and 11 and eee 
fn 
grieved by the order of the lower court 
on I. As. 10 and 11, the decree holder has 
filed the above appeals. Since some of 
the objections raised fall outside O. 21, 
R. 90. Civil P. C.. the decree holder has 
chosen to file Ex, First Appea] under Sec- 
tion 47 read with Section 96, Civil P. C, 
The Misc. First Appeal is filed against 
that part of the order falling under O. 21, 
R. 90, Civil P, C. by the decree holder. 


. 4, Sri B, P. Holla, learned coun- 
sel appearing on behalf of the decree 
holder, submitted that the court below 
Was wrong in setting aside the sale on 
the grounds mentioned in its orders. It 
may be mentioned at this stage that the 
court below has held that the allegations 
of fraud made by the judgment debtors 
in the conduct of the sale had not been 
made out. No arguments were addressed 
On this question on behalf of the judg- 
ment debtors. We, therefore, proceed on 
the basis that the sale is not vitiated on 
the ground of fraud. The four grounds 
on which the court below was of the 
opinion that the sale was liable to be set 
aside are these :— | 

(1) that the sale of the property 
ordered without an attachment of the 
same was a serious irregularity and the 
sale was therefore a nullity: 


(2) that mon-publication of the sale 
proclamation in the local paper vitiated 
the sale, 

(3) that the property which was 
worth as least 70 to 80 thousand rupees 
was knocked down for a gum of Rupees 
55,182/-- by the decree holder and there- 
fore the judgment debtors were preju- 
diced; and 
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(4) that in the absence of a final de- 
cree, it must be deemed that the decr2e- 
holder had waived his right to proceed 
against the property of the judgment 
debtors for realising the decretal amotnt. 


The first contention urged by Sri 
B. P. Holla before us is that the view of 
the court below that the sale was vittat- 
ed on account of the absence of the at- 
tachment is erroneous. In support of his 
submission he relied on Section 51, C-vil 
P, C.’ Clause (b) of Section 51, C:-vil 
P. C. authorises the realisation of the 
decretal amount by attachment and sale 
or by sale without attachment of any 
property belonging to the judgment dab- 
tor. We feel that there is great force 
in what the learned counsel for the ié- 
cree holder has urged. Nowhere do we 
find in the Code of Civil Procedure any 
provision which says that a property be- 
longing to a judgment debtor cannot be 
sold in the execution of a money decree 


without attaching it before ordering its . 


sale. The said question whether the at- 
tachment is necessary for conferring 
jurisdiction on the court to order the 
sale of the property or not is no longer in 
doubt. We are of the opinion that the 
attachment of the property is neitner 
necessary nor is an assential step in the 
process of realisation of the decretal 
amount by sale of the property beloag- 
ing to the judgment debtor. The ob-ect 
of attaching the property is to secure the 
interest of the decree holder and the 
auction purchaser. If the property is not 
attached before it is sold. it would be 
open to the judgment debtor to transfer 
his right, title and interest in the seme 
or to encumber it in favour of a third 
party before the date of sale and if he 
does so the decree holder may not be 
able to realise the decretal amount in 
view of such anterior transaction or en- 
cumbrances effected by the judgment-deb- 
tor. Similarly, the auction purcheser 
would also be exposed to the danger of 
purchasing a property in which the 
judgment debtor may not have any inte- 
rest at all or may be having an intecest 
less than what he had on the date of 
issue of the sale proclamation, The 
order of attachment is not certainly in- 
tended for the benefit of the judgment 
debtor. On going through the provisions 
governing the sale of the property, we 
are not able to find put how a judgment 
debtor is prejudiced in the absence of 
attachment of property before it is sold. 
This view of ours in supported by daci- 
sions in the following cases: 


(1) Duggappa Gowda v. K. Subba 
Rao, (1963) 2 Mys LJ 352; (2) Vepa- 
satyanarayanamurthy v. Chekka Bheva- 
narayana, AIR 1957 Andh Pra 185 (FB): 
(3) P. E. R. Kishtiah v, Manne Poch.ah, 
AIR 1967 Andh Pra 148 (FB), 
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5. There is one other reason which 
persuades us to hold that the absence of 
an attachment of the property put up for 
sale cannot be urged as a ground under 
Order 21, Rule 90 of the Code for setting 
aside a court sale. The objections that 
may be raised under Order 21. Rule 90 
of the Code are only those which relate 
to material irregularity or fraud in pub- 
lishing and conducting a sale. We are 
of the opinion that only those irregulari- 
ties or illegalities which have been com- 
mitted after the stage of Rule 64 of 
Order 21 that can be urged as a ground 
under Order 21, Rule 90 of the Code for 
setting aside a court sale. The stage of 
attaching the property is anterior to the 
stage dealt with. by Order 21, Rule 64 of 
the Code. We, therefore, hold that the 
view of the court below that the court 
sale held in this case was a nullity on 
the ground that there was no attachment 
of the property before the sale was held, 
is unsustainable, 


6. The next ground on which the 
court below held that the sale wag in- 
valid, was one based on the non-publi- 
cation of the date of sale in the local 
newspaper. It may be mentioned here 
that the judgment debtors themselves re- 
quested the court through I. A. V. that 
the proposed sale should not be adver- 
tised in the local newspapers. Having 
prevented the court by the said appli- 
cation from publishing the date of sale 
in the newspaper, the judgment debtors 
cannot be allowed after the sale is held, 
to question the sale on the ground that 
there was no proper publication of sale 
in the local newspapers. The judgment 
debtors are estopped from contending to 
the contrary. It is unfortunate that the 
Court below did not refer to the order 
passed on I. A. V. while disposing of 
the application under Order 21, Rule 90 
of the Code. If it had looked into that 
order, it would not have committed the 
above error. The court below was wrong 
in thinking that the sale was liable to be 
set aside on the above ground, 

OOT The lower court îurther erred. 
in holding that the sale was bad on the 
ground that the value-of the property 
was about Rs. 70,000/- to Rs, 80,000/- on 
the date of sale and that the property 
had been purchased by the decree hol- 
der for Rs. 55,182-00. The Ist Judgment 
debtor in his examination~in-chief stated 
that the property in question was worth 
Rs. 1,25,000/-. In his cross examination 
he admitted that the property could 
fetch rent at the rate of Rs. 200/- to 
Rs, 250/- per month. Even granting that 
the property could fetch Rs. 250/- per 
month, the net annual income from the 
said property would be Rs, 2,500/- only 
setting apart two months’ rent for pur- 
poses of taxes and repair. By capitalis- 
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ing the nett annual income by applying 
the rule of twenty years’ purchase, we 
hold that the property was worth ap- 
proximately Rs. 50.000/-. The sale in this 
ease is for Rs. 55,182.00, The view of the 
Court below that the property must be 
worth Rs. 70,000 to Rs. 80,000 on the basis 
‘that it had been mortgaged for Rupees 
35,000/- in favour of the Bank, borders 
on mere conjecture. The Court below 
was wrong in over-looking the evidence 
that was before it on the above question. 
Further. mere proof of inadequacy of 
price realised at a Court sale would not 
be sufficient in the eye of law to set 
aside a-sale. What has to be established 
is that there was not only inadequacy 
of the price, but that inadequacy was 
caused by reason of the materia] irregu~ 
larity or fraud. A connection has thus 
to be established between the inadequacy 
of the price and the material irregularity. 
In this case, the lower Court was. of the 
-opinion that the sale proclamation had 
been duly published and that no fraud 
had been committed. The judgment de- 
btors have not examined any persons 
who were in the position of intending 
bidders. They have also not made out 
their case that some bidders who wanted 
to offer their bids were driven away by 
the agent of the decree-holder or the 
amin. The lower Court has disbelieved 
that part of the story. Hence, even 
pranting that there has been inadequacy 
of price fetched at the sale, there is no 
ground for setting aside the same -under 
Order 21, Rule 90 of the Code. 


8. Sri B. P. Holla has made an 


application before us in E. F. A. No, 25 of © 


1970 to treat a certified copy of a sale~ 
deed executed by the 2nd judgment- 
debtor subsequent to the date of sale 
carrying the very same property for a 


sum of Rs. 38,000/-, as additional evidence. 


to demonstrate that the contention of the 
judgment debtors regarding the valua~ 
tion of the property is wrong. Sri P. 
Rangaswamy, the learned counsel for the 
judgment-debtors opposes the said ap- 
plication. In view of the finding that we 
have already arrived at on the above 
question earlier, it is unnecessary to con 
sider this additional, evidence-in order to 
dispose of these cases. 


9. The next ground on which the 
Court below came to the conclusion that 
the Court sale was bad, was that there 
was no final decree passed in this case. 
The basis for the said observation of the 


Court below is as follows: 


10. The plaintiff filed a suit for 
recovery of the amount due from the 
judgment-debtors, on the basis of a mort- 
gage said to have been executed by the 
judgment-debtors in favour of the Bank. 
In the plaint they prayed for a decree 
for sale against the property. But, when 
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the case was taken up for trial, the plain« 
tiff and the defendants agreed that a 
money decree be passed. Accordingly, a 
money decree was passed in this case, 
and thereby, the decree-holder relin- 
quished its mortgage claim. against the 
property in question, So, after the decree 
was passed, there was only a money 
decree. The lower Court however felt 
that in view of the prayer made in the 
plaint, there should have been a prelix 
minary decree followed by a final decree, 
and that in the absence of a final decree, 
the property could not be sold, 


11. It is unfortunate that the 
Court below misconceived the whole 
case. It is‘open to a plaintiff who has 
filed a suit. on the basis of a mortgage, 
to give up his right to the security and 
to have only a money decree if he so 
chooses. In this case, as already stated, 
there was only a money decree.. We do 
not find any impediment in the way of 
a holder of a decree for money only toj 
realise the decretal amount by bringing 
any property belonging to.a judgment- 
debtor to sale. Sri P. Rangaswamy, the 
learned counsel for the judgment-debtors, 
however, contended that by waiving the 
right to have a decree for sale of the 
property in the suit, the decree-holder 
abandoned its rights to recover the dec- 
retal amount by the sale of the property 
of the judgment debtors. We find it 
difficult to accede to this submission. The 
relationship between the parties in this 
case after the decree was passed, was 
that of a holder of a money decree and 
the judgment-debtors, against whom a 
money decree had been passed. The pro- 
visions of Order 34, Rule 14 of the Code, 
over which some reliance was placed at 
some stage by Sri P. Rangaswamy. would 
not be of any avail in this case. Rule 14 
of Order 34 imposes a duty on the mort- 
gagee. who holds a decree in respect of 
a claim arising out of a mortgage, to in- 
stitute a suit for the realisation of the 
mortgage amount before bringing the 
mortgaged property: for sale for realising 
the decretal amount in the earlier 
suit. This is not a case to which O. 34, 
R. 14 is attracted. In this case. the 
Court below was wrong in holding that 
in the absence of a final decree, the 
decree could not be executed. l 
= 12. With, regard to the observa~ 
tion of the Court below that in the sale 
proclamation Rs, 1,25,000/- should have 
been shown as the value of the property, 
we have to observe that what we have 
stated already with regard to inadequacy 
of the price fetched, would negative 
this contention also, It is relevant to 
observe at this stage that when the proa 
clamation was settled under Order 21, 
Rule 66 of the Code no objections were 
filed by the judgment-debtors even though 
they had notice of the same earlier. 
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13. There is no evidence in tis 
case to come to the conclusion that the 
_ judgment-debtors have suffered any -n- 

jury or prejudice, 


14. Sri P. Rangaswamy, the learn 
ed counsel for the judgment-debtors. ccn-= 
tended before us that the procedure pr=e- 
scribed under Rule 41 of Order 21 havmg 
mot been followed, the sale was liable 
to be set aside under Order 21. Rule 90 
of the Code. We have already held that 
it is only that irregularity that is to be 
found at stages subsequent to Rule 64 of 
Order 21 that can be considered as a 
ground under Order 21. Rule.90 of the 
Code. Rule 41 of Order 21 requires the 


Court to. examine the judgment-deb-or ! 


if necessary to find out what debts he 
is entitled to recover from others or- 
what property he possesses so that the! 


Court could attach that property. “We-« + 


do not understand how in this case the 
fiudgment-debtors can complain that they 
have been prejudiced by not followmg 
the procedure prescribed under Order 2L, 
Rule 41 of the Code which reads as 
follows: 


“Where a decree is for the payment 
of money the decree-holder may apply to 
the Court for an order that— 


(2) that the judgment-debtor. ot 

; be orally ex- 
amined as to whether any or what dets 
are owing to the judgment-debtor end 
whether the judgment-debtor has any end 
what other property or means of satiszy- 
ing the decree; and the Court may meke 
an order for the attendance and examima- 
tion of such judgment-debtor, or offizer 
or other person, and for the production 
of any books or documents”. 

We do not find any substance in the sub- 
mission of Sri P. Rangaswamy that on 
account of the violation of the above 
Rule, the judgment-debtors have suffered 
any prejudice, 


15. It was lastly urged by Sri P. 
Rangaswamy that when a money decree 
is passed with the consent of parties then 
in order to realise the amount from che 
fudgement-debtor by sale of his or her 
property, the decree-holder must file a 
suit once again. We fail to understend 
the logic or reason behind this argument. 


16. We have gone through the 
judgement of the Court below carefclly 
and we find that the lower Court as 
committed a serious error in this case in 
setting aside the sale that had been duly 
held, on grounds which were wholly un- 
tenable. No other ground is made out on 
behalf of the judgment-debtors. 


17. In the result, we allow both 
the appeals with costs and set aside the 
order passed on I. As. X and XI by the 


“ 
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Court below and confirm the sale held 
on 22-11-1966, 


18. The Court below is directed fo 
proceed with disposal of the execution 
case in accordance with law, 


27-3-1972. 


19. In view of our decision on the 
above appeals, cross-objections filed in 
Ex. F. A. No. 25 of 1970 by respondents 
are dismissed, No costs in the cross- 
. objections, 

rod Appeals allowed 


eross objection dismissed, 
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B. VENKATASWAMI AND 

E. S. VENKATARAMIAH, JJ. 

Shetkari Sahakari Sakkar Karkhana 
Ltd., Sangli, Petitioner v. The State of 
Mysore and others, Respondents. 

Writ Petn, No. 3243 of 1971, Dj- 
27-3-1972, 


Index Note:— (A) Constitution of 
India, Art. 19 (1) ( & (g)—-Applicability 
Registered Co-operative Society — Not 

a natural person and hence not a citizen 
within the article — Cannot apply to 
challenge any order on the basis of the 
Article, AIR 1963 SC 1811 & AIR 1965 SC 
40, Foll. . (Para 4) 


Index Note:— (B) Sale of goods Act 
(1930), S. 4 (4) — Agreement to sale — 
Transfer of property in goods — When 
takes place stated — Terms of contract 
not established —— Deprivation of property 
in contravention of Art, 31 of constitution 
— Question does not arise ~~ (X-Rei:— 
Constitution of India, Art, 31). 


Brief Note- (B) An agreement to 
sale ordinarily is only an executory con- 
tract of sale and the property in goods 
remains with the seller. In case of con- 
tract of specific goods. parties can agree 
to transfer the property in goods im-« 
mediately or on a future date or on the 
happening of any future event. The ques- 
tion whether the property in the goods 
stands automatically transferred to the 
buyer at the time of agreement or on a 
future date depends upon the terms of 
Section 4 (4) does not say 
that in every case of agreement to sell, 
the property in the goods concerned 
would stand automatically transferred to 
the buyer on a future date, 


e 


Where the Sugar factory in a wrif 
petition challenging the order of Mysore 
Government imposing restriction on the 
cane growers in respect of sale of Sugar- 
cane did not produce its agreement with 
cane growers to sell cane to it and did 
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not establish that the impugned order de- 
prived the factory of any property it 
was held that the question of depriva- 
tion of property of the factory without 
authority of law in contravenion of Arti- 
cle 31 did not arise. . (Para 5) 
Cases Referred: Chronological Paras 


AIR 1965 SC 40 = (1964) 6 SCR 
885. Tata Engineering and Loco- 
motive Co. Ltd, v. State of 


+ Bihar 

AIR 1963 SC 1811 = (1963) 2 SCI 
605, State Trading Corpn. of 
India Ltd. v. Commercial Tax 
Officer 4 


V. Krishnamurty, for Petitioner: 
K. S. Puttaswamy, High Court Govt. 
Pleader (for No. 1) and J. S. Gunjal (for 
Nos, 2 and 3), for Respondents, 


VENKATARAMIAH, J.:—- The peti- 
tioner in the above petition is a co-opera- 
tive Society having its registered office at 
Sangli in the State of Maharashtra. It 
owns a sugar factory which is also situat- 
ed in the State of Maharashtra. Respond- 
ent 3 is a company having its registered 
office at Sangli and it has a sugar factory 
at Ugar-Khurd in the 
Belgaum. Mysore State, 


RSI 


2. The petitioner has challenged 
in this writ petition’ the constitutional 
validity of the Mysore Sugarcane (Regu- 
Jation of Distribution) (Ugar Khurd) 
Order 1971 (hereinafter referred to as 
the impugned order). The impugned 
order was promulgated by the Govern- 
ment of Mysore, on October 14. 1971, in 
exercise of its powers under clauses 6. is 
8 and 9 of the Sugarcane (Control) Order. 
1966 read with G. S. R. 1127 dated the 
16th July 1966 of the Government of 
India in the Ministry of Food. Agricul- 
ture, Community Development and Co- 
operation (Department of Food). By the 
impugned Order, the Government of 
Mysore determined the quantity of sugar- 
cane required by the factory of Respond- 
ent 3 which is situated at Ugar-Khurd 
and fixed the quantity of sugarcane to be 
supplied by the growers of sugarcane in 

e reserved area to the factory of res- 
pondent 3. The impugned order also im- 
posed a ban on the export of sugarcane 
from the reserved area except in accord- 
ance with the conditions of the permit 
to be issued by the Deputy Commissioner 

Form I of Schedule IT of the impugn- 
ed order. It is the case of the petitioner 
that it had advanced nearly Rs. 44,600/~ 
to about. 800 sugarcane growers within 
the reserved area as determined by the 
impugned order with the object of se- 
curing supply of sugarcane from them as 
and when the sugarcane grown by them 
became ready for harvest and delivery 
and that by reason of the provisions of the 
impugned order, the said growers had 
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District of 


been prevented from supplying sugarcane 
which they had agreed- to supply to the 
petitioner to its factory situated outside 
the State of Mysore. 
the affidavit filed in support of the writ 
petition, several contentions have been 
raised. Broadly speaking, the said con-« 
tentions can be categorised into two parts. 
The first part of the petitioner’s case 
is that the impugned order is violative 
of Art. 19 (1) (f) and (g) of the Con- 
stitution of India and the second part of 
the petitioner’s case is based on Art, 3L 
of the Constitution of India. 


3. In support -of the first part of 
the pétitioner’s case, Sri- V. Krishna 
Murthy, the learned counsel for the peti- 
tioner, contended that the agreement 
under which respondent 3 .proposed to 
buy sugarcane from the growers within 
the reserved area was one-sided; that the 
price which respondent 3 was likely to 
pay was lesser than the price which the 


ALE 


In the course of- 


cod 


petitioner was paying; that the law did | 


not impose any obligation on respond- 
ent 3 to buy the sugarcane from the 
growers and in the event of respondent 3 
refusing to buy it. the grower was lik ely 
to be seriously prejudiced and: that in 
several other respects, the conditions 
under which the grower had to supply 
sugarcane to respondent 3 were highly 
prejudicial to him. He, therefore. con- 
tended that the impugned order imposed 
unreasonable restrictions on the growers 
of sugarcane within the reserved area 
and, that therefore, the impugned order 
was violative of Art. 19 (1) (f) and (g) 
of the Constitution of India. But on be- 
half of the respondents it was contended 
that the petitioner was not entitled to 
urge the above contentions on two 
grounds. namely. (i) that the petitioner 
being a co-operative society which is not 
a natural person was not entitled to rely 
upon Art. 19 of the Constitution. of India 
to show that the impugned order was un= 
constitutional. and (ii) that the petitioner 
had not shown that it was actually pres 
judiced. 


4. It is now well settled that Arti- 
cle 19 of the Constitution is attracted 
only when the person concerned is a 
citizen of India and that the expression 
‘citizen’ in Art, 19 of the Constitution in- 
cludes only: natural persons and not juris< 
tic persons like corporations, co-operative 


Societies, companies, ete. vide State Trad- 


ing Corporation of India Ltd. v, The Com- 
mercial Tax Officer, AIR 1963 SC 1811, 
and Tata Engineering and Locomotive 
Co. Lid. v. State of Bihar, ATR 1965 SC 
40. A co-operative Society has legal per- 
sonality of its own and it is entirely 
separate from that of its share-holders. 
It has its own name and seal; its assets 
are separate and distinct from those of 
its members; it can sue and be sued ex- 


1972 
clusively for ifs own purpose: its credi- 


tors cannot obtain satisfaction from the - 


assets of its members; the liability of the 
members of share-holders is limited to 
the capital invested by them: similarly, 
the creditors of the members have no 
right to the assets of the society. In the 
‘above circumstances. a co-operative socie- 
ty cannot in any way be different from 
a statutory corporation or a company re- 
gistered under the Companies Act. he 
case of the petitioner which is a co- 
operative society cannot be distinguish- 
ed from the case of the. State Trading 
Corporation and Tata Engineering and 
Locomotive Company who were the pəti- 
tioners in the two decisions referred to 
above. We are, therefore, of the opinion 
that the petitioner is not entitled to ckal- 
lenge the constitutional validity of the 
impugned order on the basis of Art. 19 
(1) (f) and (g) of the Constitution. Hemce, 
the first part of the petitioner’s case 
should fail, 


5. In support of the second yart 
of the case, namely, that the petitioner 
was deprived of its property in violation 
of Art. 31 of the Constitution, it was 
argued by Sri V. Krishna Murthy that 
the petitioner had acquired proprietary 
interest in the sugarcane which had been 
grown by the growers within the reserv~ 
ed grea even before the impugned order 
came into force and that the petitioner 
was being deprived of its property wth- 
out the authority of law. He relied uson 
Section 4 (4) of the Sale of Goods Act 
to show that the agreements to sell which 
the growers had entered into with the 
petitioner became transformed into cem- 
pleted sales. at the time when the sufar- 
cane grown by the growers became ready 
for harvesting and delivery. On behalf 
of the respondents, it was argued ihat 
the petitioner had not acquired any pro- 
prietary interest in the sugareane in 
question, ‘Section 4 (4) of the Sale of 
Goods Act states that the agreement to 
sell becomes a sale when the time elapses 
or the conditions are fulfilled subjeci to 
which the property in the goods is tc be 
transferred. An agreement to sell ordi- 
narily when’ it is entered into is only an 
executory contract of sale. The property 
in the goods which form the subject- 
matter of the contract remains with the 
seller. But when the subject-matter of 
the contract are specific goods, it is no 
doubt true that the parties may enter 
into an agreement to transfer the pro- 
perty in such specific goods either im- 
mediately or on a future date by incor- 
porating the necessary terms in the ag-ee~ 
ment. If the terms of the agreement 
stipulate that the property in the spe-ific 
goods shall stand transferred to the buyer 
on a future date.. or on the happering 
of any future event the property in auch 
goods would automatically stand trens« 
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ferred to the buyer at the appointed time. 
The question whether the property in the 
goods in question stands automatically 
transferred to a buyer at the time of 
the agreement or on a future date there-~ 
fore depends upon the terms of the con- 
tract. Section 4 (4) of the Sale of Goods 
Act does not however say that in every 
case of agreement to sell the property in 
the goods concerned would stand auto- 
matically transferred to the buyer on a 
future date. In the instant case, it has 
to be observed that the petitioner ‘has not 
produced before the Court the agree 
ments entered into with the buyers, The 
terms of the agremeents are not set ouf 
in the affidavit. We are informed that 
the agreements in question are all in 
writing. No reason is given by the peti- 
tioner for not producing the agreements 
before the Court. In the circumstances, 
it is not possible for us to decide whe-~ 
ther the terms of the agreements entered 
into by the petitioner with the several 
growers within the reserved area, have: the 
effect of conferring any proprietary in= 
terest on the petitioner in the sugarcane 
Srown by them. We therefore. hold tha 
the petitioner has not established that the 
impugned order . which requires the 
sugarcane growers within the reserved 
ie to supply sugarcane to respondent 3, 
has the effect of depriving the petitioner 
of any of its property. It follows that the 
question of deprivation of the property 
of the petitioner without the authority of 
law in contravention of Art. 31 of the 
ee does not arise for considera- 
on, 
6. Both the contentions of the 
petitioner fail, 


7. In the result, this writ petition 
ig dismissed. The petitioner shall pay 
Rs. 250/~ to respondents 1 and 2 (one set) 
and Rs. 250/- to respondent 3, by way of 
costs of this petition, 







Petition dismissed, 
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Radhakrishna Bhaktha, Appellant v. 
Ramanna Shetty, Respondent, 


Second Appeal No. 1038 of 1967, DJ- 
23-3-1972 against Judgment and decree 
of Civil J., Udapi, D/- 5-8-1967. 


Civil P. C. (1908), O . 23, R. 3 — 
Where a compromise was given up and 
the parties invited decision on merits, 
prayer after 2} years at first appeal stage 
that a decree in terms of compromise be 
passed was refused — The party was also 
heid estopped from pressing the compro- 

mise into service — (X~-Ref:—— Evidence 
Ace (1872), S. 115. 
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Compromise given up by parties could 
mot be said to be satisfaction of the sub~ 
fect-matter of the suit and hence such a 
compromise could neither be recorded 
mor a decree passed in terms thereof, AIR 
1961 Madh Pra 245, Followed. 

(Paras 6 and 8 to 10) 


Ce Referred: Chronological Paras 


AIR 1961 Madh Pra 245 = 1961 
MPLJ 322, Firm, Ramchandra N 
Mathuralal v. Kalusing Nathraj 9 


B. P. Holla, for Appellant; N, 
Santhosh Hegde, for Respondent. 


JUDGMENT:— This is a defendant’s 
second appeal against the decree passed 
_by the Civil Judge, Udapi in Appeal Suit 

No, 19 of 1965 confirming the decree 
passed by the Munsiff, Karkal in O, S. 
461 of 1965. 


2. The’ respondent-plaintif— insti- 
futed the suit on the 4th August 1962 for 
a declaration that he is the chalgeni ten- 
ant of the A schedule property, for a 
permanent injunction restraining the -de~ 
fendant from interfering with his posses< 
sion and for a mandatory injunction to 
remove certain encroachments made by 
the defendant on the A schedule property. 
The defendant resisted the suit inter alia 
contending that the plaintiff is not the 
tenant of the suit land and that he is 
also not in possession of the same. 


3. The learned Munsiff, after con- 
sidering the evidence on record, decreed 
the suit. That decree was affirmed by 
the learned Civil Judge in appeal. Hence 
this second appeal by the defendant. 


4. Sri B. P. Holla, the learned 
counsel for the appellant submitted that 
the learned Civil Judge committed an 
error of law in refusing to record a com- 


promise arrived at between the parties. 


It is for the first time during the pen- 
dency of the appeal, i. e.. on 9th August 


1965 that an application was filed on be- . 


half of the defendant for recording an 
alleged compromise dated 12th August 
1962. a copy of which’ is produced as 
Exhibit A-1. As the plaintiff denied the 
truth and genuineness of the alleged com- 
promise, the learned Civil Judge called 
for a finding in regard to the compromise 
from the court of first instance. The 
court of first instance recorded a finding 
in favour of the defendant and held that 
the compromise evidenced by Exhibit A-1 
is true and genuine. . It was pointed out 
by Sri Holla that.the finding recorded in 
this behalf by the learned Munsiff was 
accepted by the learned Civil Judge also. 
He, however, refused to record the com- 
promise and pass a decree in terms there- 
of, The learned Civil Judge went into 
the merits of the case and affirmed 
the decree passed by the Court of first 
instance, 
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subject-matter of the suit, 
shall order such agreement or compro- 


A. L R. + 
5. The submission of Sri Holla is 


- that. the Court below having come to the 


conclusion that the compromise evidenc- 
ed by Exhibit A-1 ig true and genuine, 
had no competence to refuse to make a 
decree in terms of the compromise, 

6. Order XXII, Rule .3-of the 
Code of Civil Procedure reads as follows: 
(3) Where it is proved to the statis- 
faction of the Court that a suit has been 
adjusted wholly or in part by any law~ 
ful agreement or compromise, or where 


_ the defendant satisfies the plaintiff in res- 


pect of the whole or any part of the 
.the Court 


mise or satisfaction to be recorded and 
shall pass a decree in accordance there~ 
with so far as it relates to the suit’. 


Before a compromise is recorded and a 
decree is passed in terms thereof, the 
Court is to be satisfied that the suit is 
wholly or in part adjusted by a lawful 
agreement or compromise or that the de- 
fendant. has satisfied the plaintiff in res- 
pect of the whole or any part of the sub- 
ject-matter of the suit, 


7. The question for consideration, 
therefore, is as to whether the subiect-~ 
matter of the suit has been adjusted by 
the compromise put forward by the de- 
fendant or as to whether the defendant 
has satisfied the plaintiff in respect of 
the subject-matter of the suit. 


8. For deciding the question rals- 
ed, I may proceed on the basis that the 
agreement evidenced by Exhibit A.1 is 
a true and genuine one.’ It is necessary 
to note that the said agreement was ex- 
ecuted on the 12th August 1962, i. e. eight 
days after the institution” of the suit. 
The written statement contesting the 
suit on its merits was filed by the de- 
fendant on llth November 1962, that is, 
nearly three months after the execution . 
of the agreement Exhibit A-1. There is 
no whisper about the agreement A.1 in 
the written statement of the defendant. 
What is more, both the parties led oral 
and documentary evidence in support of 
their respective contentions and invited . 
the Court to give a decision on merits 
without requesting: the Court to record 
the alleged compromise and to pass a 
decree in terms thereof, The Court after 

considering the evidence placed by the 
parties. made a decree in favour of the 
plaintiff on 18th January 1965, i. e. nearly 
two and half years after the execution of 
the alleged compromise Exhibit A.1. That 
decree was challenged by the defendant 
by preferring an appeal on 15th April 
1965. It is nearly six months efter the 
filing of the appeal that the application 
was made for the first time by the de- 
fendant on 9th August 1965 requesting 
the appellate Court to record the com- 
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promise evidenced by Exhibit A-1 and 


to pass a decree in terms thereof.. These 


circumstances make it clear that after tie 
execution of the alleged compromise n 
02th August 1962, neither the plaintiff 
mor the defendant took any steps for 
nearly three years to get the compromise 
recorded and to secure a decree in terms 
thereof as per the provisions of O. XXIII, 
R. 3 of the Code of Civil Procedure. On 
the contrary. both the parties invited tne 
Court of first instance to render a dezi- 
sion on merits after placing evidence in 
support of their respective cases. The 
only inference possible from these circum~ 
stances is that the compromise dated 12th 
August 1962 evidenced by Ex. A-1 was 
not acted upon by both the parties and 
that the same was given a go-by. It is 
only on this hypothesis that the conduct 
of both the parties in contesting fhe 
suit can be explained. 


9. Jf the alleged compromise eyi- 
denced by the Exhibit A-1 was not acted 
upon it is impossible for the Court to 
record a finding either that the subjezt- 
matter of the suit was adjusted whoily 
or in part, or that the defendant satis- 
fied the plaintiff in respect of the subjezt- 
matter of the suit. As this prerequisite 
for recording the compromise under 
Order XXITI. Rule 3 of the Code of Civil 
Procedure is not satisfied, the Court could 
not record the compromise and pass a 
decree in terms thereof. The view I 
have taken accords with the view taken 
by the High Court of Madhya Pradesh 
fin Firm Ramachandra Mathuralal v. Kalu- 
singh Nathraj, AIR 1961 Madh Pra 245 
with which I respectfully agree. 


10. I am also of the opinion thaf 
fn view of the conduct of the defendent. 
he was also precluded by the principle 
of estoppel from inviting the Court to 
record the alleged compromise after con- 
testing the suit on merits by giving a 30- 
by to the alleged compromise. The Court 

low was. in my opinion, justified ‘in re- 
fusing to record the compromise. 


11. Both the Courts have concur- 
rently recorded findings to the effect that 
fhe plaintiff is a chalgeni tenant in tes- 
pect of the A schedule property and that 
being a finding of fact is not liable for 
imterference in second appeal. 


12. 
this appeal fails and the case is dismais~ 
sed. No costs, 


Appeal dismissed. 


For the reasons stated abcve, . 
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AIR 1972 MYSORE 329 (V 59 C 111) 
M. SANTHOSH AND 
S, R. RANGE GOWDA, JJ.. 


Asstt. Collector of Central Excise and 
Customs, Appellant v, Rikabdas Tejmal 
Shah, Respondent, ` 

Criminal Appeal No. 248 of 1970, Dj- 
16-2-1972. - .- 

— Index Note:— (A) Customs Act (1962). 
S. 135 (b) Gi), — Possession — Accused 
must be conscious of existence of article 
or he must have actual control over it — 
(X-Ref:—— Gold (Control) Act (1968), Sec- 
tion 85), 

Index Note: (B) Gold (Control) Act 
(1968), S. 16 (2) (g) — The question of 
declaration by Karta of joint family arises 
only after that karta’s ownership, control 
or possession over contraband gold has. 
been established. 

Index Note:— {C} Gold (Control) Act 
(1968), S. 99 —- Presumption as to owner- 
ship of articke will arise only after the 
prosecution has made out that the accus- 
ed was in posseSsion or custody or control 
of the gold seized in the house. 

Brief Note:-— (A)+(B)+(C) Where 
contraband gold was found in an unlocked 
drawer of a cupboard in the house which 
was inhabited not only by the accused but 
also by other members of a joint family 
and the prosecution had not established 
that the accused had knowledge that the 
said contraband gold was in the house, 
he cannot be said to be the owner or in 
possession or in custody or control of it 
within the meaning of Section 135 (b) of 
the Customs Act or Section’ 85 of the 
Gold (Control) Act. 


In view of the above finding, any 
‘declaration by the accused under Sec- 
tion 16 (2) (g) of the Gold (Control) Act 
will not assist the prosecution. Nor will 
the presumption as to the ownership of 
gold under Section 99 of: that Act will 
apply to such a case. AIR 1944 Lah 339 


(FB), Rel, on. (Paras 10, 11) 
nee Note:— (D) Criminal P. C. 
' (1898), S. 423 (1) (a)— In an appeal 


against acquittal, High Court will, nor- 
mally be reluctant to interfere with, and 
if two conclusions are possible, the view 
in support of acquittal should be prefer- 
red. AIR 1971 SC 66, Rel. on. 

(Para 12) 
Chronological Paras 
1972 Lab IC 1, 
State of 


Cases Referred: 

ATR 1972 SC 32 = 
Channa Basappa v. 
Mysore 

AIR 1971 SC 66 1971 Cri LJ 
20, Khedu Mohton v. State of 


5, IL 


manman 
eee 


_ Mysore 12 
AIR 1967 Mys 175 = (1967) 2 Mys 
LJ 63, Supdt. Central Excise Vv. 
Aramugam Pillai 7 
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1964 All LJ 562 = 1964 All WR 
(HC) 320, Baladin v. State 
AIR 1944 Lah 339 = 15 Ind Cas 
'161 (FB), Emperor v, Santa Singh 8 


M. Papanna, for Appellant; M, A. 
Mandagi, for Respondent. 


SANTHOSH, J.:— This is an appeal 
filed by special leave by the Assistant 
Collector of Customs and Central Excise, 
Belgaum Division, against the acquittal 
of the respondent of the charges punish- 
able under Section 135 (b) (ii) of the 


- Customs Act. 1962 and Section 85 of the 


Gold Control Act 1968, by the learned 
Judicial Magistrate, First Class, Chikodi 
in C. C, No. 90 of 1970. 

Bu The prosecution case briefly 
stated is as follows: P. W, 2 Frederik, 
Superintendent. Central Excise issued a 
search warrant on 20-12-1968 (Ex. P1), 
to search the business and residential pre- 
mises of the accused. P. W, 1, Sirdesh- 
pande, another Superintendent of Cen- 
tral Excise proceeded to the place with 
the warrant and searched the premises in 
the presence of panchas, The accused 
was present at that time. No incrimina- 
tory article was found in the business pre- 
mises and the ground floor of the resi- 
dential premises. Then P. W. 1 searched 
the first floor. In the front room of the 
first floor there were cupboards. P, W. 1 
pulled out one of the drawers of the old 
cupboard which had glass shutters. 
an article wrapped in paper fell from 
under the drawer on the ground. That 
article, when unwrapped, was found to 
contain one gold pellet of 10 tolas em- 
bossed with ‘Jhonson Mathev, London 
9990. Besides this two gold coins and 
3 other pieces of gold were also found. 
The weight of all the gold found was 
208.50 grams. They were seized under 
panchanama Ex. P-11. Then the accused 
along with the gold was produced before 
P. W. 2. P. W. 2 recorded the statement 
of the accused Ex. P-4, on the next day, 
that is on 21-12-1968. The gold seized in 
the case was sent to the Minit Master and 
he issued a certificate, Ex. P7. There- 
after the Collector of Customs and Cen- 
tral Excise. Bangalore, gave sanction to 
prosecute the accused. A complaint was 
filed against the accused in the Court of 
the Judicial Magistrate First Class. 
Chikodi, charging the accused with hav- 
ing committed the above mentioned of- 
fences, 


3. The case of the accused ‘was 
that he was residing in the said pre- 
mises with his father, grandfather, wife 
and children and that he was not aware 
of the gold found in the house. The ac- 
cused also stated that the supplementary 
statement Ex, P-4 was got from him under 
threat of arrest and prosecution of his 
wife, mother and father and that he be- 
came aware of the gold only after the 
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Customs Officers showed if to him. In the 
written statement filed by the accused, 
the accused submitted that he was neither 
the owner nor the master of the house 
and that the premises stood in the name 
of his father, and even the business was 
registered in the name of his father and 
the hall on the first floor from where the 
seizure was effected was not under his 
control and that the gold was not rea 
covered from ihis possession or control, 
He also stated that the first floor was age 
cessible to all and that apart from him, 
his father his grandfather, wife. servants 
of his father and tenants also resided in 
the house of the first floor which was ac- 
cessible to all the occupants of the house, 
The accused produced 5 documents, Exts, 
DI to D5 to show that the house and 
business establishment were registered in 
the name of his father. 


4. The learned Magistrate, after 
reviewing the evidence held that the 
alleged gold found in the house was nof 
in the exclusive possession and control 
of the accused. He also held that the 
mere fact that the accused was the 
‘Karta’ of the family, does not make him 
liable for the recovery of the contraband 
gold from the house wherein his father, 
grandfather and others resided. The 
learned Magistrate also held that both 
the statements made by the accused, Exts, 
P2 and P3 have to be read together and 
there was no admission by the accused 
that the gold found in the house belong- 
ed to him or that he had knowledge of 
the same. He held that the evidence in 
the case was not sufficient to hold that 
the accused was in exclusive possession 
of the gold seized in the instant case 
and therefore the prosecution had not 
made out the 2 charges framed against 
the accused and acquitted him of both 
the charges. 


5. Sri M. Papanna Jr. Central 
Government Pleader appearing on behalf 
of the Union, has contended that the in- 
ferences drawn by the trial Court from 
proved and admitted facts are erroneous, 
He contended. that the only inference that 
ean be drawn from the facts and circum- 
stances of the case was that the accused 
was in possession of the gold seized from 
the house. It is also argued that the 
finding of the trial Court that the ‘karta’ 


- cannot be held criminally responsible for 


the recovery of the contraband gold from 
the house, where he lives jointly with 
his fatiner and grand-father, is erroneous, 
It is pointed out that the accused has 
admitted that he is the ‘karta’ of the 
family and in a case like this Section 16 
(2) (£) of the Gold Control Act would be | 
applicable, It is contended that in Ex, 
P3 his statement recorded by P, W. 2 
the accused has admitted that the gold 
in question was found in the drawer of 
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the cupboard in his dwelling house. It 
fs also contended that the accused Fas 
admitted in Ex. P4 as the gold was found 
in his house, he is liable. It is contended 
from these admissions made by the £= 
cused, the only inference that could be 
drawn is that the gold seized belonged 
to the accused and that he was in pss- 
session of the same, The learned Cotn- 
se] has also relied on Section 99 of the 
Gold Control Act which says that any 
person who has in his possession, custody 
or control any primary gold, article or 
ornament shall be presumed, unless the 
contrary is proved, to be the owner there- 
of. The learned Counsel has strongly ze- 
lied on Channa Basappa v. State of 
Mysore, (AIR 1972 SC 32) in support of 
the contention that where a person has 
admitted hig guilt, the Court can act uron 
& and find him guilty. 


6. The important point for can- 
sideration in this case is whether the pro~ 
secution has proved that the accused was 
the owner or.in possession or custody of 
the gold seized from the premises in 
question. It is clear from the evidemce 
that this gold was found in a cupboard 
in the first floor of the residential build- 
ing and that cupboard was not locked. It 
is also clear from the evidence that zhe 
accused was living in the premises along 
with his father, grandfather and otnrer 
members of the family. From the do2u- 
ments DI to D5 produced by the accis- 
ed, it is clear that the house was owmed 
by the father of the accused and taat 
business was also run in the name of 
the father. The question that arises for 
consideration is that if the accused is a 
‘Karta’ or the Manager of the fam_ly, 
whether he could be liable for any eon- 
traband articles found in the house. It 
is not possible for us to agree with che 
contention of Sri Papanna that if any 
contraband article is recovered from the 
house the Manager would be eri- 
minally liable for the same. If one mem- 
ber of the joint family keeps some on- 
ftraband article without the knowledge of 
- the Manager, we are of opinion that the 
Manager cannot be held criminally liable. 
Unless there is evidence to show that the 
contraband article has been kept in the 
house with the knowledge of the Mana- 
ger he cannot be held criminally lieble 
for offences either under Section 135 (b) 
of the Customs Act or Section 85 of the 
Gold Control Act. 


_ % In Supdt. of Central Excise v. 
Aramugam Pillai. (1967) 2 Mys LJ 63 = 
{ATR 1967 Mys 175) a Bench of this Ccurt 
has held that in spite of the fact that the 
burden to prove that the goods seized 
were not smuggled goods is on the ac- 
cused under Section 123 of the Custems 
Act. in a prosecution -under S. 135 (b) 
of the Act, it is the duty of the rro- 
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secution to prove that the accused was 
carrying gold knowingly to evade pro- 
hibition which the law imposed, The 
Court has also pointed out that the pro- 
secution cannot rely on Section 123 of 
the Customs Act as the presumption will 
arise only when the smuggled goods are 
seized from the possession of the accused, 
In the said case the Court held that from 
the mere fact that the accused were pas- 
sengers in the car no inference would be 
drawn that they had knowledge or rea- 
son to believe that gold was secreted in 
the said car and that unless it was prov- 
ed that the accused had the knowledge, 
he would not be held guilty of the of- 
fence under Section 135 (b) of the 
Customs Act. 


8. Sri Mandagi, Iearned Counsel 
appearing on behalf of the respondent 
has contended that a ‘Karta’ of the fami- 
ly cannot be held liable for any con- 
traband articles found in the house un- 
less he had knowledge that the contra- 
band article was kept in the house. He 
hes also stressed that the word ‘posses~ 
sion’ used in Section 135 (b) of the 
Customs Act means ‘conscious possession’, 
He has strongly relied on the decision of 
the High Court of Allahabad in Baladin 
v, State, 1964 All LJ 562. In the said 
decision, their Lordships have followed 
the Full Bench decision of the Lahore 
High Court in Emperor v. Santa Singh, 
AIR 1944 Lah 339 (FB). Their Lordships 
have quoted the observations made by 
Harries, C. J. of the Lahore High Court 
which read as follows:— 


“In my judgment there is no pre- 
sumption that a father or head of a 
family is in possession of everything con- 
tained in his house; neither can it be 
presumed that he is in control of any- 
thing so found. In my view, possession 
and control mean something more than 
mere constructive or legal possession or 
control. Can it be said for the’ purposes 
of the criminal law that a man in fact 
possesses or has under his control some- 
thing, the existence of which he has no 
knowledge. It may be said that he posses~ 
ses it but only on the assumption that a 
man possesses everything in the house 
which he possesses. In my view, however, 
possession and control required to consti- 
tute offences under the Explosive Sub- 
stances Act and Arms Act, must mean 
conscious possession and actual control, A 
man must know of the existence of some- 
thing before he can be said to control it 
or have it under his control. It must be 
remembered that under these sections of 
the Explosive Substances Act and Arms 
Act mere possession of incriminating 
articles constitutes serious criminal of- 
fences and there must be in my view 
mens rea or guilty knowledge before a 
person can be convicted of such posses- 
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sion. If a father or house master is to 
be convicted merely because he is in 
possession of a house and therefore every~ 


thing in it, then he can be held to be. 


guilty where no mens rea exists and when 
he is entirely ignorant of the presence of 
an offending article. No presumption can 
be made that the head of a family or 
house ‘master must know of everything 
which may be concealed in his house and 
unless such a presumption can be made, 
he cannot be convicted on mere evidence 
of recovery with nothing more”, ` 

In paragraph 18 of the judgment, their 
Lordships have observed as follows: 


“It follows therefore, that the mere 
fact that an article is recovered from 
inside a house in the occupation of more 
than one member of the family does not 
raise a presumption that everyone of 
them is in possession and control of it; 
nor does it follow that the karta of the 
family must be presumed to have know-~ 
ledge of its existence. Where a person 
is charged with a criminal offence, the 
prosecution has to prove mens rea or 
guilty knowledge before a conviction can 
be founded on the basis of mere reco- 
very of an incriminating article from in- 
side the house. The mere recovery of 
an incriminating article from a house in 
the occupation of more than one person 
would not necessarily import their pos- 
session or- control over it”. 


We are in respectful agreement with the 
observation made in the above said deci- 
sion. 


9. We are of opinion that Sec 
tion 16 (2) (g) of the Gold Control Act 
relied on by Sri Papanna is of no assist- 
ance to him. The question of making a 
declaration under the above section would 
arise only by a person who owns. or who 
has possession or control of gold. Un- 
less this is so. there will be no obliga- 
tion.on the part of the person to make a 
declaration. We may also point out that 
in the instant case, the accused is not 
prosecuted for not making a declaration 
in the capacity as karta of the family. 


10. From what has been stated 
‘above, it is clear that the prosecution has 
inot established that the accused had 
knowledge that the said contraband gold 
was in the house. The “prosecution has 
not proved that the accused was in con- 
scious possession of the contraband gold 
found in the house where he was living. 
We have pointed out that the gold was 
found in an unlocked drawer of a cup- 
board in the house which was inhabited 
mot only by the accused but also by other 
members of the joint family. 


11. We are also of opinion that in 
Ex, P3 the accused has made no admis- 
sion that the gold found in the drawer 
belonged to Ex, P-3 the 
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accused. stated that it was a fact 
that during the aforesaid search the 
above mentioned primary gold had been 
found in the drawer of the old stand 
kept in the house. It may be pointed 
out that in the said statement, Ex, P-3, 
the accused has repeated 4 or 5 times 
that he did not at all know that the gold 
was kept in the cupboard in ques 
tion. We have already pointed out that 
the evidence discloses that the cupboard 
was found unlocked and the prosecution 
has not let in any evidence to show that 
the cupboard was in the exclusive posses 
sion of the accused or that he had the 
key of the cupboard. In Ex P4 
the second statement recorded from 
the accused on the next day, all 
that is stated is that as the gold 
was seized under the panchanama in his 
dwelling house, he became liable for the 
same. It is also pointed out by the ac- 
cused that the second statement was re< 
corded by P. W. 2 under threat of arrest 
and prosecution of his father. wife and 
mother. The contention of the accused 
throughout thas been that he had no '’ 
knowledge that contraband gold was kept 
in the drawer and that he was not in 
possession of the same. The decision 
Channa Basappa v. State of Mysore, (AIR 
1972 SC 32), relied on by Sri Papanna is 
of no assistance as in the said case in a 
departmental enquiry the delinquent in 
question admitted that charge and on his 
own .plea. the person conducting the en- 
quiry held the charge proved. Their 
Lordships have pointed out that it was 
only a departmental enquiry and the. pers 
son concerned there was not on trial for 
a criminal offence, We are also of opinion 
that Section 99 of the Gold Control Act 
relied on by Sri Papanna is not applic- 
able to the instant case. Section 99 of the 
Gold Control Act says that any person 
who has in his possession, custody or 
control any primary gold; article or 
ornament shall be presumed, unless the 
contrary is proved, to. be the owner 
thereof. In the imstant case, as already 
pointed out, the prosecution has not made 
out that the accused was in possession or] 
custody or control of the gold seized 
from the house and the presumption that 
he is the owner. thereof does not arise. 
in the case. There is therefore no force 
in any of the contentions urged by Sri 
Papanna on behalf of the appellant. 


12... After assessing the entire evi« 
dence, the learned Magistrate has sum= 
marised: the position very correctly as 
follows: 

ji SRE In Ex. P3 the accused has 
stated that he is karta of the family and 
he did not know. when and who kept that 
gold there. In Ex. P3 the accused denied 
knowledge of the gold found in his house. 
In Ex. P4 the accused has simply stated 
that he became responsible for the gold 
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simply because it was found in his resi- 
dential house. He has not stated trat 
either he had kept the gold in his horse 
or that he knew that it was there. There- 
fore, the recitals in Ex. P4 are not at all 
sufficient to fix up knowledge or exclu- 
sive possession or control of the attached 


gold to the accused. The law regarding. 


confession and admissions of the accused 
is that an admission must be used as a 
whole or not at all. It is not open to the 
Court to split up and use the inculpatcry 
part and reject the exculpatory part. In 
the instant case, both Ex. P3 and Ex. P4 
are parts of the one and the same staze- 
ment and the entire contents are to be 
read together and so read. Exts. P3 and 
P4 do not prove any knowledge or pDes- 
session of. attached gold by the accused. 
Therefore. the evidence in the case is not 
sufficient to hold the exclusive possession 
or contro] of the seized gold by the ac- 
paras Therefore the prosecution has to 


In Kihadu Morton v. State of Bihar, (ATR 
1971 SC 66), their Lordships of the 
Supreme Court have pointed out that 
where the lower Court has found he 
accused not guilty. unless the conclusiens 
reached by it are palpably wrong or bas- 
ed on an erroneous view of the law or 
that its decision is likely to result in 
grave injustice, the High Court shoald 
be reluctant to interfere with its conciu-~ 
sion. If two reasonable conclusions can 
be reached on the basis of the evidence 
on record. then the view in support of 
the acquittal of the accused should be 
preferred, 


13. oe the reasons mentioned 
above, we are of opinion that there are 
mo good grounds made out to interre 
with the order of acquittal of the res- 
pondent passed by the learned Marsis- 
trate. In the result the appeal fails and 
the same is dismissed. 

Appeal dismissed, 


yd 
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B. VENKATASWAMI. J. 
Chanamma. Appellant .v. Lingamma 
and another, Respondents. 
Second Appeal No, 197 of 1970, D/- 
21-6-1972, against judgment and - decree 
of Dist. J.. Mandya, D/- 31-10-1969. 


Index pact : (A) Hindu Succession 
Act (1956), S. 14 (1) (2) — Scope of — 
Property alloted to Hindu Woman in re- 
cognition of earlier right of maintenance 
-~- Falls within sub-section (1) and mot 
sub-section (2) and becomes enlarged 
into full ownership. 

Brief Note: (A) Section 14 (1) is mot 
restricted to the case of Hindu female 
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who acquires the estate by way of sucess 
Sion but covers any property acquired 
by such female before or after the coma 
mencement of the Act as a limited owner. 
Sub-section (2) is an exception to sub= 
section (1) and excludes from its operas 
tion property acquired by gift or will on 
under any instrument etc; which pres- 
cribe for a restricted estate in such -prow 
perty. The words “other instrument’. in 
sub-section (2) must be read along with 
the preceding words “acquired by way, 
of gift” ete. and such instrument must 
be of the same nature of gift or-a will 
which for the first time confers a right 
of restricted estate on the Hindu female. 
An estate which is allotted to a Hindu 
female in recognition of her earlier right 
to maintenance does not fall within sub= 
section (2) and becomes enlarged into full 
ownership under gub-section (1) and en 
titled her to alienate such property. AIR 
1972 Mys 286, Rel. on. (Paras 6,7, 8) 


Cases Referred: Chronological Paras 
AIR 1972 Mys 286 = (1972) 1 Mys 
LJ 315, Hanamangouda v. Hana- 
mangouda 5, 9 


H. K. Vasudeva Reddy. for Appels 
lant; B. Thilk Hegde, for Respondents. 


JUDGMENT :— This second appeal 
is by the plaintiff in O. S. No. 146/66 on. 
the file of the learned Civil Judge, Mana 
dya. It is directed against a concurring 
Judgment made in R. A. No. 22 of 1968 
by the learned District Judge, Mandya. 
That was an appeal preferred by the 
present appellant herself against the judg- 
ment and decree of dismissal of her suit, 


2. The material facts are not in 
dispute. and briefly stated, they are:— 
the appellant and the first defendant and 
another are three widows of three bro- 
thers who were members of a joint Hindu 
family. The appellant is the widow of 
the youngest brother who died last. The 
first respondent is the widow of the se~- 
cond brother, who died subsequent to 
the death of the eldest brother. The 
widow of the eldest is not arrayed in the 
suit. By an agreement between the three 
widows on 23-3-1927. the suit properties 
were allotted for maintenance to the two 
senior widows. ‘The said agreement has 
been produced along with the plaint and 
the same has not been marked. and is 
not disputed by any one. After the com- 
ing into force of the Hindu Succession 
Act. 1956, the first respondent herein sold 
the property in dispute to the second 
respondent on 20-8-1966. Hence the 
present suit by the appellant seeking for 
a declaration that the sale deed in fav~ 
our of the second respondent would not 
be binding on her, On behalf of the 
respondents. the plea taken is that by 
virtue of the operation of the provisions 
of Section 14 (1) of the Hindu Succese 
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sion Act, 1956, hereinafter referred to 
as the Act, the estate held by the widow 
in lieu of maintenance has been enlarged 
into a full estate, and therefore, it is 
competent for the first respondent, to sell 
the property. as if she is the absolute 
owner thereof. 


3. Before the Courts below, the 
principal contention urged was whether 
in the facts and circumstances of the 
case, the estate was enlarged, as contend- 
ed for on behalf of the respondents by 
virtue of the provisions of the Act. Both 
the courts below have come to the conclu- 
sion that the estate was, in fact, enlarg- 
ed by virtue of the provisions of S. 14 
(1) and, therefore, the sale impugned was 
valid. In this view, the suit was dismis- 
sed. Hence this second appeal. 


4. Before adverting to the conten- 
tion urged by Sri H. K. Vasudeva. Reddy, 
the learned Advocate appearing in sup- 
port of the appeal, it is necessary to 
briefly state the effect of the agreement 
payee into between the widows on 23-3- 
1927. 
ment that there was a clear recognition 
of the right of the widows to claim main- 
tenance from the properties in question. 
Tt is also relevant to note that on the 
date the agreement was entered into all 
the three widows were jointly enjoying 
the properties belonging to the joint 
family of their late husbands. In addi- 
tion to such recognition, the said agree- 
ment clearly mentions that while tak- 
ing the said properties in lieu of main- 
tenance, the two widows, other than the 
appellant herein, had relinquished their 
right in respect of the other properties 
of the family, which were left in the 
possession of the appellant herself. Tt is 
also clear from the said document that a 
condition has been agreed upon to the 
effect that the properties shall revert to 
the appellant for the benefit of her dau- 
ghter ultimately, on the -death of such 
maintenance holders. That this is the 
clear import of the said document is not 
in any manner disputed or questioned 
before me. 


5. I shall now advert to the con- 
fention of Sri Reddy. The contention, in 
substance, is that the right to mainten- 
ance vested in a female member of a 
joint Hindu family is clearly a Sect 
right and it cannot be deemed to be an 
interest in the property as such. That 
being so. once the right or interest in 
the properties is granted by an agree- 
ment, as the one in question, it would 
amount to a grant made for the first time 
in lieu of maintenance. In other words, 
the contention is that the instrument in 
question is one clearly falling within the 
ambit of Section 14 (2) of the Act. Once 
this position is reached. the respondent 
would not be entitled to the benefit of 
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i is plain from the said instru- ' 


A. I. R, 


Section 14 (1) of the Act, as Section 14 . 
(2) clearly engrafts an exception to sub=- 
section (1) of that section. In support of 
this submission, he relied on a passage 
contained in the book entitled ‘A Criti-« 
que of Modern Hindu Law’ by Professor 
J. Duncan M. Derrett. The passage in 
question reads thus: (at p. 223). 


errr e Thus all grants for mainten= 
ance to women who, at the time when if 
was made, were entitled to no more than 
maintenance and but for that disposition 
would have had no more than mainten-~ 
ance, should be understood to come with 
in Section 14 (2) and no time should be 
wasted enquiring whether maintenance 
is a subsisting interest in the property. 
Section 14 (2) says nothing about sub- 


- sisting interests, which are a by-product 


of judicial construction.” 


On behalf of the respondents, both 
the learned Counsel. have referred to a 
decision of this court in Hanamangouda 
v. Hanamangouda, (1972-1 Mys LJ 315) 
= (ATR 1972 Mys 286) and contended 
that that decision would be decisive of 
the matter and the appeal, therefore, 
should be dismissed. 


6. On a careful consideration of 
the matter, I am unable to accede to the 
submission of Sri Reddy. It is no doubt 
true, that the passage relied on by Sri 
Reddy. as extracted earlier, in a large 
way supports his contention. If this 


- position is accepted, it seems to me, it 


follows that Section 14 (1) of the Act 
would come into’ play only in cases 
where the estate is acquired by a female 
by way of succession. I find it difficult] _ 
to accept this proposition as it would 
have the effect of cutting down the scope 
and ambit of that sub-section which is 
not warranted. With all respect to the 
learned author, I am unable to accept the 
Proposition as a correct one ` 


_ Section 14 of the Act runs thus: 


“14 (1). Any property possessed by a 
female Hindu, whether acquired before 
or after the commencement of this Act, 
shall be held by her as full owner there- 
of and not as a limited owner. (Expla- 
nation is unnecessary for our present 
purpose), 


14(2) Nothing contained in sub-sec- 
tion (1) shall apply to any property ac- 
quired by way of gift or under a will or 
any other instrument or under a decree 
or order of a Civil Court or under an 
award where the terms of the gift. will 
or other instrument or the decree, order 
or award prescribe a restricted estate in 
such property.” 


It is clear from sub-section (1) of 
Section 14 of the Act that it takes with- 
in its ambit that any property acquired 
by a female Hindu. before or after the 
commencement of the Act. as a limited 
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owner shall ‘be held by her as a full 
owner. Sub-section (2) thereof engrafts, 
an exception to the effect that sub-sec- 
tion (1) shall not operate in a case of ec- 
quisition of a property by such a female 
Hindu, by way of gift or under a will or 
any other instrument or under a decree 
or order of a Civil Court or under an 
award where the terms of the gift, will 
or other instrument or the decree, order 
or award prescribes for a restricted estate 
in such property, 


T. It will be seen from the said 
sub-section that the key words are ‘other 
instrument’, on which alone reliance, if 
at all, can be placed in support of che 
case of the appellant. It seems to me 
that the said words must be read alcng 
with the preceding words ‘acquired by 
way of gift or under a will follow-ng 
the principles of ejusdem generis. If so, 
read, it would mean that the ‘other in- 
strument’ must be of the same nature as 
a gift or a will which are instruments by 
which for the first time a right of ras- 
tricted estate is granted to a Hirdu 
female. Putting it differently, it merely 
means that an instrument of grant for 
the first time creating a right in the 
grantee for the enjoyment of a restr et- 
ed estate, would alone fall within the 
purview of the words ‘other instrument’ 
occurring in sub-section (2) of Section 14 
of the Act. Jt follows. therefore, that any 
restricted estate granted in recognition 
of the earlier right to maintenance would 
not fall within the scope of S. 14 (2). 


8. In the instant case we are con 
fronted with a case wherein the widows 
had an earlier right to be maintained out 
of the income of the property. In these 
circumstances, what the instrument in 
question purports to have done is to mere- 
ly recognise ‘such right and allot propers 


ties in lieu of such maintenance. Whe-- 


ther the condition restricting the enjoy- 
ment of such property by the said widews 
during their lifetime is incorporated in 
the document or not, the properties are 
bound to revert to the heirs of the Zull 
owner in the absence of enactment of the 
Act. It is such restricted estate that 
stands enlarged by virtue of the previ- 
sions of sub-section (1) of Section 14 of 
the Act. Indeed, it would be clear from 
the enactment, that the Legislature in- 
tended to effect drastic changes in the 
Hindu customary law, or other enactments 
preceding the present Act. in order to 
remove the disabilities under which a 
female member of a joint family had keen 
hitherto suffering. In the light of chis 
discussion, I am clearly of the view 
that the conclusions of the Court beiow 
that the present case fell within the gur- 
view of Section 14 (1) of the Act Coes 
mot call for interference. 
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9. I am also supported in this 
view by the decision relied on behalf of 
the respondents in Hanamangouda’s case, 
(1972-1 Mys LJ 315) = (AIR 1972 Mys 
286). It is clearly held therein by a 
Bench of this court that if the widow of 
a coparcener was in possession of a 
joint family property in lieu of her main~ 
tenance, even under an instrument, de- 
cree or award, prior to the commence- 
ment of the Act, she becomes a full 
owner thereof by virtue of sub-section (1) 
of Section 14 of the Act, and sub-section 
(2) of that section has no application to 
such a case, 

10. ‘In the light to the above dis- 
cussion, I am clearly of opinion that this 
appeal should fail and it is accordingly 
dismissed. But, in the circumstances of 
this case, I direct the parties to bear 


their own costs, 
Appeal dismissed, 
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B. VENKATASWAMI, J. 


Hanamappa Bhimappa and 
Appellants v. Pralhad, Respondent. 


Second Appeal No, 246 of 1970, D/- 
24-5-1972, against judgment and decree 
of Civil J.. Hubli, D/- 18-10-1969. 


Index Note: (A) Civil P. C. (1968), 
0. 6, R. 17 — Amendment and limitation 
— Reduction of quantum of claim by 
amendment ~~ No alteration of cause of 
aa — (X-Ref :— Limitation Act (1963), 


Brief Note:— (A) If a suit is filed in 
respect of rent regarding several years 
and it is subsequently limited only to 
some of such years, there is no altera- 
tion of the cause of action so as to sive 
the claim the colour of a fresh claim, 
Time, therefore, does not run from the 
date of amendment. (Para 7) 

Index Note: (B) Civil P. C. (1908), 
O. 33, Rr. 1 and 5 and S. 49 — Suit 
filed as composite document ‘containing 
plaint and application under O. 33, R. 1 
— Refection of application — Time sub- | 
sequently granted to pay court-fee ~ 
Exercise of power under Section 149 — 
Payment of court-fee on plaint —. Plaint 
relates back to date of its institution in 
forma pauperis. 


Brief Note: (B) A suit was filed by 
way of a composite document containing 
both a plaint and an application under 
O, 33. R. 1. The- application to sue as 
pauper was dismissed without any specific 
order as to the rejection of the plaint or 
as to the time within which the plaintiff 
was required to make good the Court-fee 
in the suit. Subsequently time was 
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others, 
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`- granted to pay the court-fee and ‘the same 
was extended from time to time under 
Section 149 ‘and the plaintiff paid the 
requisite court-fee. 


Held (i) that the subsequent pay- 
ment of the court-fee had the effect of 
relating back the plaint to the date of 
the institution of such plaint In forma 
pauperis. AIR 1968 Mys 270 and AIR 
W962 SC 941 and (1878) 6 Ind App 126 
{PC). Applied. (Para . 8) 


(ii) that as no order rejecting the 
plaint had been made, the- plaint must 
be treated as subsisting. In such a situa- 
tion court was not prevented from exer- 
cising the power under S. 149. AIR 1943 


Bom 292, Distinguished. (Para 9) 
Index Note: (C) Civil P. C. (1908), 


O. 33, R. 15 — Applicability — Condition 
as to payment of costs incurred — When 
to be fulfilled. . 


Brief Note: (C) The condition under 
R. 15 as to payment of costs incurred is 
required to be- fulfilled only when a suit 
in the ordinary manner is instituted after 
rejection of application to sue as a pat- 
per. Where a suit is filed by way of a 
composite document containing a plaint 
and an application to sue as a pauper 
and the application alone is rejected and 
time is granted to-pay the court-fee be- 
fore the plaint can be registered as a 
suit, there is no question of a fresh suit 
having been instituted. Hence R. 15 is 
mot attracted to such a case, AIR 1937 
All 781, Rel. on. (Para 10) 


Cases Referred: Chronological Paras 


AIR 1968 Mys 270 = 1968-1 Mys LJ 
277, Ramappa Parappa Khot v. 
Gourawwa 
AIR 1962 SC 941 = 1962 Supp (2) 
SCR 989, Vijai Pratap Singh v. 
Dukh Haran Nath Singh = 8 
AIR 1943 Bom 292 = 45 Bom LR >- 


544, Mahadeo Gopal Savant v, 

Bhikaji Vishram Chavan 9 
AIR 1937 All 781 = 1937 All LJ 

1208. Bir Ram v. Lachmi Rai 1o 


1878) 6 Ind App 126 = ILR 2 All 
241 (PC), Stuart Skinner v, Wil- 
liam Orde . 8 


M. Rama Bhat, for Appellants. 


JUDGMENT :— This is a defendant’s 
appeal. It is directed against the judg- 
ment and decree made by the Civil Judge, 
Hubli, in Civil Appeal No. 179 of 1966, 
which affirmed the judgment and decree 
made by the Additional Munsiff and 
Judicial Magistrate. First Class, Haveri, 
in L. C. Suit No. 58 of 1963, 


2. The facts giving rise to this ap- 
peal, so far as they are material, are as 
_ follows :— 


The suit for the recovery of a rent 
pt Rs. 4,137-6-0 was filed by the respon- 
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dent in forma pauperis on 29-9-1959 by 
way of a composite document containing 
both the plaint and the application under 
Order 33, Rule 1, Civil P. C. On 31-1- 
1963 the application to sue as a pauper 


- came to be dismissed, without any speci- 


fic order as to rejection of the plaint or 
as to the time within which the plaintiff 
was required to make good the court~ 
fee payable -in the suit. Subsequently. 
time was granted to pay the court-fee 
the same was extended from time to 
time on the basis of certain applications - 
filed, which are Exhibits 2 to 4. The ex-~ 
tension of time was presumably made 
under Section 149. Civil P. C. The res- 
pondent ultimately reduced his claim to 
Rs. 760/- by an amendment of the plaint 


. and paid the requisite court-fee thereon 


on 16-3-1963. The suit was thereafter 
registered as L. C. Suit No. 58/63. After 
the issues were settled the case was sef 
down for hearing on 8-8-1966, on which 
date the defendant was: placed ex parte. 
The suit was thereafter continued and 
decreed. 


3. On the basis of the further 
pleas by the defendant, the following ad- 
ditional issues came to’ be settled, and 
they were numbered as issues 4, 5 and 6. 
The other issues related principally to 
the plea of discharge which was held not 
to have been proved by the appellant. 
mainly on account of the fact that the 
appellant had been placed ex parte. Since 
much of the argument both before this 
Court and the lower appellate Court has 
a bearing on the findings on issues 4 to 6, 
it would be necessary to set them out, 
They are :— 

"(1) Whether the plaintiffs claim for 
the suit years is barred by time as the 
plaintiff reduced his claim to Rs. 750/- 
by amending his plaint on 17-1-1964 ? 

(2) Whether the suit claim is also in 
time because the plaint was registered on 
16-3-1963? _ 

(3) Whether the plaintiff is entitled 
to prosecute the suit as he has not as 
for paid the costs incurred by the Gov- 
ernment and by the opposite party in op- 
posing his application for leave to sue as 
pauper ?” 

4. On all the above issues the 
learned Civil Judge held against the ap- 
pellant. Hence this appeal. 


5. Sri S. C., Javali, the learned 
Counsel appearing in support of the ap- 
peal urged the following contentions :— 


(1) That the suit was barred by time 
for two reasons: (a) the amendment of 
the plaint has altered the cause of action 
and, therefore, time commences to run 
only from the date of such amendment, 
(b) the suit must in reality be deemed 
to have been tare on the date the 
court-fee was paid thereon; 
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(2) that the court had no power to 
extend the time under S. 149, Civil P. C. 
after the dismissal of the application to 
sue in forma pauperis; 


(3) that as per the provisions of 
Order 33, Rule 15 the plaint could not 
have been entertained without the plain- 
tiff satisfying the condition precedent en- 
joined therein regarding the payment of 
costs of the defendant in an applicat.on 
under Order 33, Rule 1; and 


(4) that the appellant has not had 
sufficient opportunity to adduce evidejce 
inasmuch as although he was. placed ex 
parte in the first Instance was later on 
permitted to participate in the proce=d- 
ings as could be gathered from the Order 
sheet of the trial Court. 

6. It is to be mentioned that che 
first three contentions alone were press- 
ed before the lower appellate Court and 
there is no reference whatsoever to the 
last contention in the judgment under 
appeal, It is convenient to dispose of 
the latter contention first, It -is s2en 
from the judgment of the trial Ccurt 
that in regard to issues 4 to 6 afcre- 
mentioned the counsel on behalf of the 
present appellant has been heard anc it 
is nowhere to be gathered therefrom that 
he had made a grievance regarding any 
want of opportunity as is contended ‘for 
before this Court. It is also to be seen 
that no such grievance has been made of 
this fact even before the lower appellate 
Court. It seems to me that the appellant 
had pinned his faith on the questions of 
law posed by issues 4 to 6. In these zir- 
cumstances, the appellant cannot be al- 
lowed to urge this aspect of the case for 
tne first time before this Court. It lis 
accordingly rejected. 


qe I shall now revert to the first 


contention relating to limitation. The 
first branch of the argument is based on 
the fact of amendment of the claim by 
reducing the quantum claimed earlier I 
fail to see how that could alter the nature 
of the cause of action so as to give the 
claim the colour of a-fresh claim. I: is 
to be remembered that’ the suit was for 
recovery of rent for certain number of 
years. It may be that the rent fal ing 
due in respect of each of the years may 
independently give rise to a cause of 
action in respect of each of those years. 
If the suit is filed in respect of the Cues 
regarding several years and it is subse- 
quently limited only to some of such years, 
it cannot at all be said that it is a fresh 
claim made for the first time on the cate 
of such amendment. Hence this conien- 
tion has to be rejected. 


8. The second facet of the aktove 
argument is based on the fact of the -ate 
payment of court-fee. According to the ap- 
pellant once the application under E. 1 
of Order 33 was dismissed, any payrent 
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of court-fee subsequently on the plaint 
proper would not have the effect of re- 
lating back such plaint to the date of the 
institution of such plaint in forma pau- 
peris. This argument is unacceptable in 
view of the decision of this Court in 
Ramappa Parappa Khot v. Gourawwa, 
(1968-1 Mys LJ 277) = (AIR 1968 Mys. 
270). One of the questions that arose for 
consideration in that case was “whether 
an application for permission to sue as a 
pauper commences a suit”. - This court 
after noticing the case law pointing to a 
divergence of opinion, and following the 
decision of the Supreme Court in Vital 
Pratap Singh v. Dukh Haran Nath Singh, 
(AIR 1962 SC 941) and of the Privy 
Council in Stuart Skinner v. William 
Orde, ( (1878) 6 Ind App 126) held that it 
was ‘more reasonable to say that a suit 
commences when an applicetion is pre- 
sented for permission to sue as a pauper 
and there is no postponement of the ac- 
quisition of the status of a suit until the 
admission of that application under R. 8 
of Order XXXIII’. This principle is, in 
my opinion, cannot be different in the 
case of dismissal of an application pre- 
ferred under Rule 1 of Order 33, Civil 
P, C. It is, therefore, clear thet the con- 
tention based on limitation has to fail. 


9, The. next, contention relates to 
the exercise of jurisdiction under Sec- 
tion 149, Civil P, C, after the applica- 
tion under Rule 1, of Order 33, Civil 
P. C. has been rejected, The argument 
is that the court should have exercised 
this power contemporaneously with the 
passing of such order of dismissal, It is 
to be remembered that no order of re- 
jection of the plaint had been made by 
the Court while rejecting the application 
for permission to sue as pauper. That 
being so, the plaint in question must be 
treated as subsisting. In such a gitua- 
tion I fail to see as to how the court was 
prevented from exercising the power 
under Section 149, Civil P. C. 

The position may perhaps be dif- 
ferent if the plaint had been rejected and 
a fresn suit was sought to be instituted 
as in the case of Mahadev Gopal Savant 
v. Bhikaji Vishram Chavan. (AIR 1943 
Bom 292) on which reliance was placed 
on behalf of the appellant in support of 
the first contention earlier raferred to. 
It is exactly for this reason that the said 
case was held to be distinguishable by the 
trial Court, with which conclusion I see 
no reason to differ.. In any event, no au- 
thority was cited in suppor: of the pre- 
sent contention. I, therefore, hold that 
ts is no substance in this contention 
also, 

10. The only remaining contention 
is based on the fact that costs incurred 
were not paid or tendered in compliance 
with the requirement of R. 15 of O.. 33, 
Civil P, C. It seems to me to be plain 
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‘from the language of the said Rule that 
such a.condition is required to be ful- 
filled only when a suit in the ordinary 
manner is instituted by a plaintiff. after a 
rejection of his application to sue as a 
pauper, In the instant case the plaint 
had not been rejected and time had been 
granted to pay the court-fee before the 
plaint could be registered as a sult, In 
these circumstances, there is no question 
of a fresh suit having been. instituted. 
Hence, Rule 15 of Order 33, Civil. P. C. 
is not attracted at all. This view of mine 
is supported bya decision of the High 
Court of Allahabad in Bir Ram v. Lachmi 
Rai, (AIR 1937 All 781). Hence this 
contention also fails. 

In the result. this. appeal fails 
and is dismissed with costs. 
es epee dismissed. 
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Beerappa, Petitioner v. Yeshwantrao 
and, others, Respondents. - 

Civil Revn. Petn. No. 154 of 1967, 
D/- 24-3-1972. against order of court of 
Deputy Commr., Gulbarga, D/- 19-9-1966. 

(A) Civil P. C. (1908), Section 21 — 
Objection to validity. of decree in a col- 
lateral proceeding. 


An objection to the validity of a de- 
cree on the ground of want of territorial 
jurisdiction cannot be permitted to be 
raised in a collateral ieee a 

ara 


(B) Evidence Act (1872), S. u — Ap- 
plicability — Applies only to case of in- 
herent lack of jurisdiction, 

Section 44 does not apply to cases 
where a decree is passed by a court hav- 


ing no territorial jurisdiction but’ applies. 


only to cases where there is inherent 
lack of jurisdiction. AIR 1955 All 569, 
Rel. on. (Para 4) 
Cases Referred: Chronological] Paras 
AIR 1955 All 569, Hiralal Pathi v. 
Kali Nath o 4 


K. S. Desai, for Petitioner; N. San- 
tosh Hegde, for Respondents Nos. 2 and 3. 
RDER :— This is a Revision Peti- 
tion under Section 91 of the Hyderabad 
Tenancy and Agricultural Lands Act, 1950 
filed against the order dated 19-9-1969 
on the file of the Deputy Commissioner, 
Gulbarga, in File No, 241/Apl./60-61. ° 
2 The petitioner and respondent 
No,’ 1 gave a joint petition to the Assis- 
tant Commissioner, Gulbarga, requesting 


to accord. permission for the alienation 


of a land bearing Survey No. 448 in 


Baswantvadi Kadaganchi village. Taluka. 


Aland,. The first respondent claimed to 


be its owner and the petitioner intended 
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to buy the same from the first respon- 
dent. Before the said petition was dis- 
posed. of by the Assistant Commissioner, 
two persons by name Rama.Rao Hanu- 
mantrao filed an objection petition be- 
fore the. Assistant -Commissioner, Gul- 
barga requesting him not to grant per- 
mission for alienation. On 23-9-1959,.res- 
pondents 2 and 3 herein, namely. Geetha- 
bai and Gangabai filed another, objection 
sioner stating that they filed a sujt against 
respondent No. 1 and had obtained a de- 
cree in Suit No. 152/1/1959-60 on the file of 
the Additional Munsiff, Gulbarga, declar- 
ing that they were the owners of the 


land in question’ and restraining the 
first respondent from alienating it. On a 
subsequent date i.e, on 24-1-1961,- the 


first respondent filed a -petition before 
the Assistant Commissioner admitting 
that a decree had been passed against 
him as stated by Respondents.:2:.and 3. 
He, therefore, pleaded before the Assis- 
tant Commissioner that he could not alie- 
nate the property in favour of- the peti- 
tioner, 

The - Assistant Commissioner, -after 
hearing 'the parties refused to grant the 
prayer made by the petitioner in -fhe 
application which he had filed jointly 
with respondent No. 1. Against the said 
order, the petitioner preferred an: appeal 
before the Deputy Commissioner, - Giil- 
barga, who by his | order dated -16-10- 
1961, dismissed it. Against the order of 
the Deputy Commissioner, a civil revi- 
sion petition was filed before this court: 
In that petition, the order of the Deputy 
Commissioner was set aside and the case 
was remanded to him with a direction ‘to 
gZive.a finding on the question raised ‘by 
the petitioner with regard to the jurisdic- 
tion of the Munsiff’s Court Gulbarga, and 
to decide the case, After the case was 
remanded, the. Deputy Commissioner; 
considered the matter again and dismis- 
sed it by his order dated 19-9-1966. 
Against that order, the present petition 
is filed by the petitioner. 

3. The contention urged by the 
petitioner before ` the Deputy | Commis- 
sioner and in this court is that the land 
in question was situated within the ter- 
ritorial jurisdiction of the court of the 
Munsiff at Aland and therefore the de- 
cree obtained: by Respondents 2 and-3 in: 
a suit filed in the Miunsiff’s Court, Gul- 
barga. is unenforceable. In other words; 
it is contended that the decree passed by’ 
the court having no territorial jurisdic- 
tion, is a nullity and cannot be” acted 
upon, 

4. It is no doubt that it is the 
general rule that a decree passed by a 
Court without jurisdiction is. of no, effect 
and that the jurisdiction of a court:de- 
pends upon the place, value or. the nature 
of the subject-matter, But Section 21 ofi- 
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the Code. of Civil Procedure is an excep- 
tion to that rule, Section 21 reads as fol- 
ows :— ` 

' "Objections to jurisdiction NO ab: 
jection as to the place of suing shall be 
allowed by any Appellate or Revisional 
Court unless such objection was taken in 
the court of first instance at the earliest 
possible opportunity and. in all cases 
where issues are settled at or before such 
a settlement, and unless there „has been a 
consequent failure of justice.” 

A reading of Section 21 shows that a 
decree passed by a Court having no ter- 
ritorial jurisdiction over the matter would 
not always be a nullity. It is stated 
therein that if an objection to the ter- 
ritorial jurisdiction of the- court is 
not taken at the earliest opporturity 
before the Court trying the suit, such an 
objection cannot be raised in. appeal or 
lin revision. Even when such ‘an objec- 
tion is taken and is overruled in order 
to get rid of the decree, it should be 
shown that there has been failure of fus- 
tice. It follows from what is contained 
therein that an objection tothe valicity 
af a decree. on the ground of want of 
territorial jurisdiction.” cannot be per- 
mitted to be: raised in a collateral pro- 
ceeding as in this case. The above v.ew 
is further supported: by. the construction 
placed by courts on: Section 44 of Evi- 
dence Act which authorises a party to 
take a plea that a judgment ‘which is 
otherwise relevant under. Sections 40. 41 
-and 42 of that Act should not be acted 
upon if it is one delivered by a ccurt 
“not competent to deliver it”. -It:is well 
settled that Section 44 does not apply to 
cases where .q decree. is passed, br a 
court having’ no territorial jurisdic-ion 
but applies only to cases where there is 
inherent lack of. jurisdiction’ (Vide Hira- 
oo v. Kali- Nath, AIR 1955 All 


5. In the instant case, the cnly 
contention of the petitioner who was not 
a party to the. suit is-that the court of 
Munsift at Gulbarga had no territcrial 
jurisdiction ‘over the land. The dezen- 
dant in that suit namely, respondent No, 1 
herein on whom the decree is binding, 
has no. such grievance. Hence it carnot 
be said that. the decree on’ which zes- 
pondents 2 and 3 relied is a nullity in 
so far as these proceedings are’ concerned. 
The first respondent has been restrained 
by that decree from alienating the pro- 
perty. It is also seen that it has keen 
held therein that Respondents 2 and 3 are 
the owners. The petitioner cannot thare- 
fore compel the first respondent to <lie- 
nate the property in his’ favour.. The 
order of the. Deputy. Commissioner re- 
jecting the application . of the petitiener 
for granting permission to alienate the 
land in question has, therefore, to be 
upheld, 
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tion fails and it is dismissed with costs. 


Revision petition dismissed. 
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=- DATAR. J. 
Venkata Rao and others,’ ene. 
v. Brijpal and others, Respondents., 
Second Appeal No. 876 of 1969, D/- 
17-2-1972. 


Mysore Land Reforms Act (10 of 
1962), Sec. 133 (as amended by Mysore 
Act. 6 of 1970) —. Suit involving issue as 
to tenancy right claińed by defendant — 
Procedure — Tenancy right should be 
determined as a preliminary issue, ` 


In. a suit for declaration. of owner- 
ship .of certain agricultural land, posses- 
sion and mesne profits filed in the munsiff 
Court on the allegation that the defen- 
dant had long before: surrendered his 
tenancy rights but had illegally entered 
again into possession; the - defendant 
claimed that he was a protected tenant 
and as such entitled to remain in posses- 
sion and had:not surrendered his tenancy 
rights. The Munsiff after. deciding the 
issues framed in the suit passed a decree _ 
which was confirmed in | appeal, On se- 
cond appeal. 


Held that the decer essed by the 
Courts below should be set aside and the 
trial court should be directed to make a 
fresh adjudication in accordance with the 
provisions of Section 133,. Mysore Land 
Reforms. Act-as amended. (Para 4) 


Under Section 133 as amended: ‘the 
Munsiff. was. required to determine the 
issue of tenancy as a preliminary. issue 
and thereafter determine all other issues. 
Since at the relevant date before the 
amendment of Section 133. the Munsiff 
was totally incompetent to determine the 
issue of tenancy the High Court would 
not retain the: appeal: on its file and only 
remit the preliminary issue of tenancy 
of. the Munsiff, (Para 4) 
Cases Referred: Chronological Paras 
(1971) 2 Mys LJ 83. enn V. 


M. Boranna 4,6,7 
ATR 1969 SC 439 ' (1969) 1 SCR 

785, Musamia fee Haider Bax 

Razvi yv. Rabari Govindabhai 

Ratnabhai , 5 


M. M. Jagirdar, for Appellants; B, S. 
Krishna Iyengar, for Respondents, | 


'. JUDGMENT :-- The appellants in 
this appeal are the legal representatives 
of the igh defendant. The plaintiffs fil- 
ed O, S, 91/1 of 1963 in the Court of the 
Munsift ` at Aland claiming declaration of 
ownership relating to the property as 
also claiming amount in deposit and for 
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possession, The case of the plaintiffs 
was that they are the owners of:the sult 
property. It was their furtiner case that 
defendant 1 surrendered his tenancy 
right long back but was attempting to 
interfere with the possession held by the 
plaintiffs. It was further ‘stated that 
having regard to the illegal interference 
of the plaintiff's possession, the proceed- 
ings were initiated before the Court of 
the Munsiff Magistrate, Aland. and it 
was wrongly decided that defendant I 
was in possession of the lands in ques- 
tion and the lands were accordingly 
ordered to be released to him on -the 
27th August, 1957. The suit was there- 
fore instituted for a declaration, for- re- 
covery of amount and also for mesne 
profits. . 

A Defendant I filed the written 
statement. Amongst other contentions; 
it was submitted by him that the rights 
of protected tenancy in the land was not 
surrendered and further in pursuance of 
such surrender possession was not’ obtain- 
ed under the provisions of Sec. 32 of the 
Hyderabad Tenancy and Agricultural 
Lands Act. It was further stated that it 
is wrong to say defendant 1 has no right 
in respect of land in dispute and that the 
alleged surrender is not a genuine one 
Further defendant 1 has stated the fol- 
lowing in the written statement: 

“Therefore the defendant 1 is the 


protected tenant of the land and as such 


entitled to the possession of the land and 
has also got preferential right to pur- 
chase’, (underlining is mine). l 
As a result of these pleadings, the trial 
Court raised several issues and one of 
the issues raised was whether defendant 1 
surrendered his rights ‘of protected 
tenancy in favour of plaintiff No. 1 and 
whether the order of surrender dt. 10-10- 
1956, was obtained by forgery and false 
personation as alleged by the defen- 
dant No. 1. Upholding the claim of the 
plaintiffs, the trial Court passed a decree 
in their favour. 


3: The correctness of this decree 
was challenged before the learned Addl. 
Civil] Judge, Gulbarga, in-R. A. 171/4/1966. 
By the judgment dated 30th June 1969, 
the learned Appellate Judge has confirm- 
ed the decision of the trial Court and 
dismissed the appeal, The legal repre- 
sentatives of defendant I have preferred 
this second appeal. ) 


4. In my view it is not necessary 
to consider the other contentions raised 
in these proceedings, inasmuch as the 
judgment of the Courts below will 
have to be set aside and the pro- 
ceedings remitted back to the trial 
Court having regard to the clear 
pronouncement of this Court on the ques- 
tion involved in the proceedings. In the 
present case, the claim made by the 
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plaintiffs is that defendant I was wrong- 
fully. interfering with the possession and 
subsequently has illegally got into pos- 
session of the suit property in pursuance 
of the order of the Magistrate's Court. 
The case of the first defendant on the 
other hand is that he is in- possession of 
the lands in question as a protected 
tenant.. He has also raised a plea that 
the alleged surrender proceedings which 
have taken place long back, are all pro- 
ceedings which are not legal and. are 
vitiated for the reasons stated in the 
written statement. There is, therefore, a 
two fold plea raised by the first defen- 
dant.. The first one is that he has not 
surrendered the tenancy interest as claim~ 
ed bythe plaintiffs and the second one 
is that he is still the tenant of property. in 
question. The provisions of the Hyderabad 
Tenancy and Agricultural Lands Act 
are'in pari materia with the provisions of 
the Bombay Tenancy Agricultural Lands 
Act and also.the provisions of the Mysore 
Tenancy Act. This Court, after a consi- 
deration of the provisions of the Bombay 
Tenancy Agricultural Lands Act and the 
Mysore. Tenancy Act, in the case of- 
Ningegowda v. M. Boranna, (1971) 2 
Mys LJ. 83 has laid down that when an 
issue of tenancy is raised by the defen- 
dant in a suit and that issue is required 
to be determined, then the Civil Court 
at the relevant time had no jurisdiction 
to decide the same. Having considered 
the provisions of the Hyderabad Tenancy 
and -Agricultural Lands Act, the only 
conclusion that is possible is that even 
under that Act it was the Tahsildar who 
had the exclusive jurisdiction to deter- 
mine the. status of a person claiming to 
be a tenant... The Civil Courts had no 
jurisditicon in the matter and if the 
principle laid down by the Supreme 
Court under the Bombay Act was to be 
applied, then the suit was required to 
be stayed and the party directed to seek 
an adjudication from the Tahsildar. It 
has however been pointed.out by this 
Court that having regard to the enact- 
ment..of the’ Mysore Land Reforms Act 
and its amendment, it is not necessary to 
follow this procedure but to set aside the 


decisions ‘of the Courts below and to 


direct a fresh adjudication of the issue 
of tenancy in accordance with the provi- 
sions of the Mysore Land Reforms Act 
and particularly Section 133 of the Act. 


5.. It was however contended by 


the learned Counsel for the respondents, 


by placing reliance on the judgment of 
Musamia’ Imam Haider Bax Razvi v. 
Rabari Govindabhai Ratnabhai, (AIR 1969 
SC 439) that in the present case such re- 
ference was unnecessary. It was submit- 
ted that the Court was determining in 
the present case’ as to whether a sur- 
render which was made several years 
back was a valid one or not and that 
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since that issue’ was not required ‘to -5e 
‘determined by’ the Tahsildar,.the. claim 
of the first defendant: as tò-the status of 
a tenant under the Act was. not required 
to be determined. Jn. Musamia Imam 
Haider Bax. Razi v...Rabari- Govindakhai 
Rantnabhai, (AIR: 1969:SC :439) this ‘is 
what has been laid down by their? Lerd- 
ships of the Supreme: Court. ° The haad 
note ‘B’ which fully. summarises :the7v-ew 
27 the Supreme Court is to me PHONE 
e ect: 


“Section 70 (b) of ie ha imposes a 
duty on the Mamlatdar. to-‘decide whe- 
ther a person is-.a-tenant, but’ the -sub- 
section does not cast a duty upon-him to 
decide whether a person Was.or. was. not 
-tenant in the past, whether recént' or re- 
mote. Where the main ‘question ‘in: the 
suit was the claim of the defendants. that 
they had become statutory owners of the 
disputed lands because they -were tenents 
either on the tillers day: or on-the: cate 
-of the release: of the management by.+the 
Court of Wards: the: question for: deci-~ 
sion would be not whether the defend- 
ants were tenants on the date of the 
suit but the question would be whether 
‘they were or were not tenant’s in the 
past.. In such å case the plea -of tena icy 
on the past two dates was. not: an iñ- 
dependent question ‘but: was only'a sab- 
sidiary plea put forward by: the defend- 
ants as a reason for substantiating. their 
plea of statutory owners to and the juris- 
diction of the Civil Court cannot’ be Feld 
barred by virtue of Section 70 -read with 
©. 85: of the Act.. There is nothing: in the 
language or context of S. 70 or S; 8E of 
the Act to suggest that the jurisdictior. of 
the Civil Court is expressly or by the 
necessary implication barred. with regard 
to the question she eee 
and to decide in that. connection, ‘whether 
the defendants had. been ‘in: the, past: ten- 
ants in relation to the land’ on ‘particular 
past dates. The jurisdiction. of the- Civil 
Court is also not barred in. considering 
the question ..whethér- the. provisions “of 
the! Act. are applicable. .or. not- appl car 
ble to the disputed land Gus a baa 
cular period”. . . 


~ 


Aecom to ke decision of quate 
Lordships of. the Supreme Court, if the 
‘plea of a person is as to whether he was 
or was not.:a tenant, then. such question 
was. not. required ‘to be referred.: T- -is 
only when a person raises a plea that he 
is still a tenant, then that..question can- 
not be determined by the Civil Court but 
‘must be determined: by the appropr.ate 
authority under the Act. Applying the 
decision of their Lordships of the 
Supreme Court, it will beelear, that in 
the present case, defendant<1- still claims 
to be a tenant of ‘the property in ques- 
tion. When the claim is to present ten- 
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‘a preliminary issue: 


‘they ` have done is wrong.. 
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ancy. it. will:be erroneous to ^old that. the 
Civil. Court: has: still the jurisdiction: to 


determine the question of senancy. AS 
already stated in the present case what 
is- required- to be done by the learned 
Munsiff, is, to frame an issue as to whe- 


‘ther the defendant --is--a tenant of the 


land in dispute and decide that question. 
After the determination: of this question 
as provided under Sec. 138 of the Act, 
the learned Munsiff will have to deter- 
mine all other questions and not till then. 


ae 5 The learned Counsel for the 
‘respondents also submitted that in any 
event it was not necessary to set aside 
the decision of; the Courts below and 
remit the proceedings back, but to call 
‘for a finding on that issue. In my view 
this submission -cannot .be accepted. for 
more reasons than one.- The principle 
that should be followed by- this. Court 
and the subordinate Courts has-been laid 


-down in Ningegowda’s case, (1971) 2 Mys 


-LJ'83. Even apart from this decision, in 
my. view. the practice directed to be fol- 
lowed. by “this ` Court in Ningegowda’s 
case is- the only practice permissible. to 
be followed. Under Section 133 of the 
Act it is. provided that the Munsiff. was 
to determine ‘the question of tenancy as 
When the law re- 
quires that the issue of tenancy has to be 
determined as _ preliminary issue and 
thereafter to determine all other issues, 


‘it is clear that it is hot open to the Court 


to retain the findings on other issues ang 
ask the learned Judge to determine the 


issue’of tenancy. The findings on other 


issues depend on the finding on the pre- 
liminary issue. Further, at that time the 
Court was totally Incompetent to decide 
this issue and in that view if the par- 
ties have not. let in full- and . substantial 
evidence. then it cannot be said that what 
. The parties 
cannot now be denied an opportunity. +0 
place ‘such material'as is open to them to 
place: before ‘the Court.. In that view of 
the matter, Iam of the view that even ` 
‘this submission of the learned counsel 
for the respondents to` retain the appeal 
on the file of this Court and only to 
remit a part of the proceedings to the 


‘trial Court for a finding on a “particular 
‘issue cannot be accepted. 


= 7. -In the result this appeal is 


allowed, . the judgments and decrees of 
-both. the. Courts below are set aside and 
tthe suit is remitted back to the learned 


Munsiff for- disposal in accordance with 


Section 133 of the Mysore Land Reforms 


Act and other. relevant provisions of law 
and. in the light of the observations made 
by this Court in Ningegowa’ s case; (1971) 
2 Mys LJ 83 and in this case. In the 
«circumstances: the ‘parties “will? bear - their 
own costs in this Court and in the lower 
-appellate~Court: -The -costs-in the- ‘trial 
Court will be the costs in the cause: The 
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appellants are entitled to the refund of 
the. court-fee paid on the appeal mem- 
orandum in this Court as well as in the 
lower appellate Court, 

3 ; ' Case remanded. 


AIR 1972 MYSORE 342 (V 59 C 116) 
E. S. VENKATARAMAIAH. AND ` 
M.S. NESARGI, JJ. 

B. Lakshminarayana Setty, Appellant 

v. R. Rajmall and another. Respondents. 

- Ex, First Appeal No. 31 of 1970, D/- 
14-2-1972, against judgment and decree of 
Civil J.: Bangalore. ‘D/- 18-11-1970. 

Civil P. C. (1908), S. 37 (b) — Mysore 
Civil Courts Act (21 of 1964); Ss. 6, 10 and 
13 — By the Notifications I and II dated 
‘26-12-1969 issued under Ss. 6, 10 and 13 
‘the Court of Civil Judge, Bangalore City, 
was abolished and in its place the Court 
‘of Civil Judge, Civil Station, Bangalore 
and the Court of Civil Judge; Bangalore 
‘City, were established and hence S, 37 (b) 
will apply. AIR 1964 Mys 34, Distinguish- 

ed. (Paras 6, 9) 


‘Cases Referred: Chronological © 
AIR 1964 Mys 34, Gopalakrishna V. 
Gavisandraya Laxman 2 


C. N. Kumar, for. Appellant; M. V. 
Srinivasan Iyengar (for: No. 1) and M. 
Ragħavendra Rao eee No. 2), for Res- 
‘pondents. s 


NESARGI, J. i The lst ER 
debtor B. Lakshminarayana Setty, in Ex- 
ecution Case No, 56 of 1970. on the file 
of the Civil Judge, Civil Station, Banga- 
lore, has filed this appeal against the 
‘Order passed by the learned: Civil Judge 
on. 18-11-1970, directing execution to pro- 
ceed, The Ist Additional Civil Judge, 
Bangalore, passed decree in O. 5. No, 494 
of 1964. on 4-2-1966. This decree is. sought 
to be. executed in Execution Case.No. 56 
‘of 1970. Execution Case No. 56 of 1970 
was instituted in the Court of the ‘Civil 
Judge, Civil. Station, Bangalore. on. 14- 4- 
19 


' Paras 


oe. “The. appellant-judgment - debtor 
contended ‘that the Execution is incom- 
petent inasmuch as it could not have been 
initiated in the Court of the Civil Judge, 
Civil Station, Bangalore,’ “without - secur- 
‘ing a “certificate ‘of transfer from ‘the 
‘Court which passed the decree. Reliance 
‘was placed ‘on’ a` decisión of this’ Court 
‘in Gopalkrishna v. Gavisandraya- Laxman, 
(AIR 1964 Mys’ 34). The learned Civil 
Judge rejected’ this contention, and, direct- 
ed execution to proceed: 


ai 30°. Sri eu N. Kurar: ‘the learned 
_colinsel for: the’ appellarit,: urged that’ the 
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B. Lakshminarayana v. R. Rajmall.(Nesargi J.) 


-Mysore,; 


A.T. R. 


Court of the Civil Judge, Civil Station, 
Bangalore, was created by the Govern- 


ment on 5-1-1970 and till then: the area 


over which the Court of the Civil Judge, 
Civil Station, Bangalore. had jurisdiction 
was within the jurisdiction of. the Court 


of ‘the Civil Judge Bangalore City, and 


that Cour: still exists and, therefore. it 
was incumbent on the decree-holder to 
secure: a certificate of transfer of. the 
decree from the Court of the Civil Judge, 
Bangalore City to the Court of the: Civil 
Judge, Civil Station. Bangalore, before in- 
stituting Execution Case No, 56 of 1970. 
Sri M. V. Srinivasa Iyengar, the learned 
counsel for the decree-holder. contended 
that it is not correct to’ state that the 
Court of. the Civil Judge. Bangalore City. 
continued to exist even after 5-1-1970 be- 
cause it was abolished by the Government 
with effect from 5-1-1970 and in its place 
a new Court was created simultaneously 


‘with the erection of the Court of the 
Civil Judge, Civil Station, Bangalore and, 


hence, ‘the’ provisions of Section 37 (b) 
of the Code of Civil Procedure would be 
applicable, 


4; -In regard to the ARI of 
creation of Civil Courts at Bangalore. two 
notifications came to be issued on. 26-12- 
1969 by, the Government of Mysore, 
Those. ate as follows: 


‘Goverment of Mysore. 


Mysore Government . Secretariat, 
Vidhana Soudha, - 


‘Bangalore, dated the 26th Deceinbet 
1969. 


No. LAW 116 LCE 69. 


. NOTIFICATION I, 
ae. te, © ene In exercise of the powers 
conferred by the proviso to sub-sec, (1) 
of S.-6, sub-section (1) of S, 10 and sub- 
section (1) of S. 13 of the Mysore Civil 


Courts Act, 1964: (Mysore Act 21 of 1964), 


and: iri supersession of all previous orders 
on the subject, the” Government of 
in “consultation with: the High 
Court of Mysore, hereby establishes with 
effect from the 5th January.1970 a Court 
of Civil Judge for the area comprised 
within the Civil Station of Bangalore as 
constituted’ under thè Bangalore Munici- 
pal Law, 1897, and: fixes Civil Station. 


‘Bangalore, as the place at which the said 
‘Court shall beheld -and also’ fixes the 


local limits of the said“Court- tò be*the 


‘area covered by the local limits of | the 


said Civil. Station. of Bangalore, 


By Order. and in the. “name of the 
.;: Governor of Mysore,- ~ 
. +. Sd/--S, V. Papa Reddy, ‘ 
- Secretary . to. the - Government, 
“Dept. ‘of -Law. & aS 
: < -: Affairs,- is a 


ea uve Oewadue ae oe Se ee 
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Government- of Mysore. l 
_ Mysore ‘Government Secretariat. 
: © Vidhana Soudha, - 
T E dated 26th December, 1969. 
No. LAW 116 LCE 69. 


NOTIFICATION II 


S: Orsi In exercise of the powers 
conferred by the proviso to sub-s, .(1) of 
S. 6. sub-section (1) of. S, 10 and sub- 
section (1) of 5. 13 of the Mysore C®vil 
Courts Act. 1964 (Mysore Act 21 of 1964), 
and in supersession of all previous orders 
on: the subject, the Government of 
Mysore, in consultation with the Hgh 
Court of Mysore, hereby establishes wath 
effect from the 5th January 1970. a Court 
of Civil Judge for the area comprised 
within the area comprising the Bangalore 
City as defined under the Mysore City 
Municipalities Act, 1933, and fixes Banza- 
lore City as the place at which‘ the said 
Court shall be held and also fixes che 
local. limits of the .said Court to be azea 
covered by. the local limits of the said 
Bangalore City. 

.-- By Order-and in the name of th= 
, Governor of Mysore, 
. Sd/- S. V. Papa Reddy. 
Secretary to Government, . 
Dept. of Law & Parliamentary 
Affiars”’, 


.- 5. A reading of these notifications 
makes it plain that the notifications 
superseded all the previous orders on the 
subject covered by these notificaticns. 
The words “in supersession of all pre- 
vious orders on the subject” make it 
manifest that the-orders- passed by the 
Government prior to these notifications 
did-no longer exist with effect from ©1- 
1970. It is an undisputed fact that bere 
passing of these notifications by the Gov- 
ernment of Mysore, there was one C_vil 
Judge’s Court at Bangalore and it was 
the.Court of the Civil Judge, Bangalre 
City... The jurisdiction of this ‘Caurt 
covered Bangalore City. Corporation area 
which. admittedly included the area of 
the- Civil- Station of Bangalore. Acdi- 
tional Civi] Judges were attached to ‘this 
Court, One of such additional Civil 
Judges used to hold Court at Civil Eta- 
tion, Bangalore. The decree in quesfion 
came to be passed by one of these acdi- 
tional Civil Judges. Now the quesfion 
is whether this Court ceased to exist 
from 5-1-1970 because of the notifications 
referred to above. 


6. - Notification II states as follows: 

a A hereby establishes with ef- 
fect from the 5th January 1970, a Ccurt 
of Civil Judge ‘for the area compried 
within the area comprising the Barga- 
Iore City as defined under the Mysore 
City ‘Municipalities Act, 1933, and fixes 
Bangalore City as the place at-which the 
said Court shall be held and also fixes 
the local limits of the said Court to be 
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the area covered. by the local limits of 
the said Bangalore City”. 
Notification I stated as follows:— 


er ee hereby establishes, with effect 
from the 5th January 1970 a Court of 
Civil Judge for the area comprised within 
the Civil Station of Bangalore as con- 
stituted under the Bangalore Municipal 
Law, 1897, and fixes Civil Station, Banga- 
lore, as the place at which the said Court 
shall be held and also fixes the local 
limits of the said Court to be the area 
covered by the local limits of the said 
Civil Station of Bangalore”. 
The contents of Notification II as excerpt- 
ed above read with the fact that the pre- 
vious. orders passed by the Government 
on the very same subject were supersed- 
ed by these notifications: show that with 
effect from 5-1-1970 the -Court of the 
Civil Judge, Bangalore City. was aboli- 
shed, That means it ceased to exist from 
that date. Hence, we have no hesitation 
in holding that on- the passing of these 
two notifications -by the Government of 
Mysore, the Court of the Civil Judge, 
Bangalore City. as established by the pre- 
vious orders passed by the Government 
of Mysore. was abolished and in its place 
two new Courts of Civil Judges came to 
be established. 


7-8. The facts in the decision cited. 
above are as follows:— 


There was only one Civil Judge’s 


Court in the District of South Kanara 
and that was located at Manga- 
lore, On 1-8-1961. a new Subordinate 


Judge’s Court was established. at Udipi 
by the State Government in exercise of 
its powers. By another notification, the 
areas over which the Subordinate Judge’s 
Court at Mangalore had- jurisdiction, came 
to be delimited. The relevant portion of 
this notification is quoted at page 36° of 
the above decision. It reads as follows: 


l “The Subordinate Judges Court at 
Mangalore. shall with effect from the first 
day of August............ cease to exercise 
jurisdiction over the local limits com- 
prising the Taluks of Coondapur. Udipi 
and Karkala of the South Kanara - Dis- 
trict”. ‘ 
The question in that decision was whe- 
ther a decree passed by the Subordinate 
Judge’s Court at Mangalore. i.e.. before 
1-8-1971 could be in the first instante 
executed, i.e.. without securing a certi- 
ficate of transfer from that Court, in ‘the 
Subordinate Judge’s Court at: Udipi; 
which came to be established with effect 
from 1-8-1961. It was, held that the Sub- 
ordinate Judge’s Court at Mangalore, evi= 
dently had not ceased to exist; therefore 
Section 37 (b) of the Civil P. C. had no 
application; and, hence an order of trans- 
fer of the decree was essential before in- 
stituting execution in the Subordinate 
Judge’s Court at Udipi. We. therefore, 
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find. that this decision had no application 
to the case on hand. 

9. Section 37 (b) of the Code of 
Civil Procedure reads as follows:— 

"37. The expression “Court which 
passed a decree”, or words to that effect, 
shall in relation to the execution of 
decrees, unless there is anything repugn- 
ant in the subject or context, be deemed 
to include,— 

E d Basch swaceueie tuner 

(b) where the Court of first instance 
had ceased to exist or to have jurisdic- 
tion to execute it. the Court which, if 
the suit wherein the decree was passed 
was instituted at the time of making the 
application for the execution of the 
decree. would have jurisdiction to try 
such suit”, 


It has been already shown that the Court 
which passed the decree, i.e.. the addi- 
tional Civil Judge’s Court. Bangalore, 
ceased to exist from 5-1-70, the same hav- 
ing been abolished. It is not in dispute 
that this case falls within the jurisdiction 
of the Court of the Civil Judge. Civil Sta- 
tion, Bangalore and that this decree could 
have been passed if the suit were to be 
instituted in the Court of the Civil Judge, 
Civil Station, Bangalore, on 14-4-1970. the 
date on which the execution petition 
came to be filed. In our opinion, there- 
fore, the provisions of Section 37 (b). of 
the Code of Civil Procedure would be 
applicable to the facts of the case, Hence, 
we hold that the contention raised by. the 
appellant is not sustainable. We there- 
fore, dismiss this appeal. No order ag to 
costs under the circumstances of the 
case, 

Appeal dismissed. 
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DATAR, J. 
Raghunath Bhandary. Petitioner v. 
Seetharama Punja. Respondent. 
Civil Revn, Petn. No, 1782 of 1970, 
D/- 5-7-1971. 


Index Note:— (A) Civil P. C. (1908), 
S. 115 — Revision — Order under Stamp 
Act holding promissory note to be duly 
stamped and as such admissible in evi- 
dence — Should be challenged in revision 
immediately —- If not so challenged it 
cannot be reopened at later stage — New 
plea in revision — If can be allowed —~ 
(X-Ref:— Stamp Act (1899), Ss. 35, 36). 

Brief Note:-- (A) Where the Court 
below decides the question arising under 


the Stamp Act and passes an order that 


the disputed document is a promissory 
note duly stamped and as such is admis- 
sible in evidence. the order has to be 
challenged without delay in revision and 


IP/IP/F55/72/MSR/KSB 


Raghunath v. Seetharama (Datar J.) 


A. LR. 
cannot be kept for adjudication at a later 


stage, ‘If such:steps gre not taken, it can- 
not be taken at a later stage. AIR 1961 
SC’ 1655, Rel. on. (Para 2) 


The contention that the document 
could also be considered as bond and 
higher stamp duty as a bond has to be 
paid on the document, could not be con- 
sidered as that question was not raised 
in the Court below and was being urged 
for the first time at the hearing of revi- 
sion petition. (Para 9) 


Index Note:— (B) Negotiable Instru- 
ments Act (1881), Ss. 4 and 13, Explana- 
tion (1). — Promissory note or Bond — 
Controversy — Document stamped and 
styled as a demand promissory nbte — 
Omission of the words “to the order of” 
or “to the bearer” — Effect of — (X-Ref: 
Stamp Act (1899), S. 2 (22)). 


Brief Notei—~ (B) A promissory note 
pavable either to the order or to bearer 
is a negotiable instrument and if it is not 
payable to the order of or to the bearer 
it may net be a negotiable instrument, 
but it does not cease to be a promissory 
note. It may be that the benefit of the 
presumption available under Section 118 
of the Act may not be obtainable to a 
promissory note which is not a negoti- 
able instrument, but a promissory note 
does not cease to be as such merely be- 
cause of want of negotiabiity. The 
Illustration ‘(b) to Section 4 clearly shows 
that a promissory note need not contain 
a term “payable either to the order or to 
bearer”. 


Held that as the document in suit is 
stamped and styled as a demand promis- 
sory note and there is an unconditional 
undertaking to pay and the amount is 
certain and the person to whom the 
money is payable is certain, the condi- 
tions laid down in Section 4 are satisfied 
and ‘therefore it is promissory note. S.A. 
No, 1058 of 1957, D/- 8-12-1961 (Mys) & 
AIR 1967 Guj 1 & AIR 1968 Madh Pra 


4, Rel. on. (Paras 4 & 9) 
Cases Referred: Chronological Paras 
AIR 1968 Madh Pra 4 = 1967 Jab 


LJ 736, Kadorilal v. Sukhlal Sajan 

Singh 
AIR 1967 Guj 1 = (1965) 6 Gui LR 

778, Jagiivandas Bhikabhai v. 

Gumanbhai Narottamdas 7 
AIR 1961 SC 1655 = (1962) 2 SCR 

333, Javer Chand v. Pukhrai 

Surana 2 
(1961) S. A. No. 1058 of 1957, D/- 

8-12-1961 (Mys), Vejraj Panna- 

‘lal v. Sadashivappa 6, 9 
P. Ganapathy Bhat, for Petitioner: 
P. Viswanatha Shetty. for Respondent. 

. ORDER:— Defendant in O. S. No. 93 
of 1969, pending in the Court of the 
Munsiff of Buntwal. 8. K. is the peti- 
tioner in this revision petition. The suit 
is filed by the plaintiff for the recovery 
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of amount: due under.a’ document, execut- 
ed by the defendant in favour of. the 
plaintiff. .A controversy arose as to whe- 
ther the ‘document was: a promissory 
note or a bond as defined under the 
Stamp Act. . The case of the plaint ff is 
that it is a promissory note and that-of 
the defendant is that it isa bond.: The 
‘trial Court on a consideration of the re- 
levant circumstances held -that the docu- 
ment was a promissory note and being 
duly stamped as such. ordered that it 
should be marked as exhibit. Itis- the 
correctness of this order that is challeng- 
ed in this revision petition. 


2. The learned Counsel appearing 
for the respondent raised: a prelim-nary 
objection. that this revision petition should 
not be entertained as the decision ziven 
by the Court below is only. regardinz the 
admissibility of a document in evicence. 
The Court below in the. present : cas -has 
decided the question arising under the 
Stamp Act and when such a question is 
decided it has to be settled without Jelay 
In revision and cannot’ be kept for ‘ad- 
judication at a late stage. In Javer 
Chand v. Pukhraj Surana, (AIR 19€1 a 
1655) it has been laid down as follows: '. 


“Where a question as to the - wile: 
sibility, of a document is: raised. on the 
ground that it has not been stamped’ or 
has not been properly stamped. the party 
challenging the admissibility of ‘the: ocu- 
ment has to be alert to see that the Jocu- 
ment is not admitted in evidence’ by .the 
Court. The Court has to judicially deter- 
mine the matter as soon as the document 
is. tendered in evidence and before it is 
marked as an exhibit in the case, Once 
a document bas been marked as an ex- 
hibit in the case and has, been :used -by 
the parties in examination and cross-ex- 
amination of their witnesses, section. 36 
comes into operation. Once a document 
has been admitted in evidence, as afore- 
said, it is not open either to the Trial 
Court itself or to a Court. of Appeal or 
Revision to go behind that order. Such 
an order is not one of those judicial 
orders which are lable to be reviewed 
or revised by the same Court or.a Court 
of superior “jurisdiction”, |: 
In view of this decision, when. the Court 


passes an order, such order has to be- 


challenged at that stage itself. If such 
steps are not taken, it cannot be taken 
at a later stage. In this view. the preli- 
minary objection raised by the BEEPOne: 
ent’s Counsel is overruled. 


3. The document which ig. under 
consideration is _Siven below: 
+ x 


The document is Stamped. and ay “ed as 
a demand promissory note and there-is 
an unconditional undertaking to pay. and 
the amount is certain and the person to 
whom money is payable is certain, . 


Raghunath v. Seetharama (Datar J.) 


[Prs. 1-6] Mys. 345 


-8x > Section 4 of the Negotiable In- 
struments. Act, 1881, “defines promissory 
note” ‘as’ follows:— 

4.: ‘Promissory note.—.- A “promissory 
note” is- an instrument in writing (not 
being. a bank-note: or a currency-note) 
containing ‘an unconditional: undertaking, 
signed by. the maker:'to pay a certain 
sum of money only to, or to the order 
of, a certain person, or to the bearer of 
the: instrument”. 

A the conditions laid down in 
Section 4 of the Negotiable Instruments 
&ct are that it has. to be an instrument 
in writing, containing an unconditional 
undertaking. to pay :money to'a. person; 
these are all satisfied in the present case. 
The submission however. is that. there is 
omission. of the words “to the order of” 
or “to the bearer” and that makes all the 
difference and so it is not. a promissory 
note but a.bond.. Section 13 of the Nego- 
tiable. Instruments Act reads thus: | 

' - "73. "Negotiable . Instrument’— JA 


‘negotiable’ instrument’ means a promis- 


sory, note, bill- of-exchange or cheque pay- 

“ Explanation ` fij— A promissory note. 
bill-of-exchange or cheque is payable to 
order which is expressed to be so pay- 
able’ or which is expressed to be payable 


Ato, a particular person. and does not con- 


tain words prohibiting transfer or indi- 
cating an intention that it shall not be 
transferable”. a 

_ (The other explanations 
necessary . for. the purpose). 

A promissory note payable either © ‘to the 
order of or to bearer is a negotiable in- 
strument and if it is. not payable to ‘the 
order of or'‘to the bearer it may not be 
a. negotiable instrument but it does not 
cease to ‘be a promissory note. It may 
be that the benefit of the presumption 
available under Section 118 of the N. I. 
Act may not- be obtainable- to a promis- 
sory note, which. is not; ‘a negotiable in- 
strument, but a promissory note does not 
cease. to be. as such merely because of 
want of. negotiability. 


TE; S 'Tllustration: (b) to Section 4 ‘of 
the N..I. Act reads thus: 

Mb) I acknowledge myself to be in- 
debted to Bin Rs. 1,000/- to be ‘paid on 
demand, for value ‘received’, ` 

This illustration . clearly shows that a 
promissory note need not contain a term 
“payable either to the order of or to 
bearer”, 

6. “In Vejraj Pannalal v, Sadashiv- 
appa, é A. No, 10eg of 1957, D/- 8-12- 
1961 (Mys)) Hegde, J. (as he then was) 
held as, follows: f 

PN But an analysis of the réle- 
vant provisions and an examination of 
decided cases, yield the following tests to 
find out whether a given document is a 
‘promissory note’ or not. Those. tests are 


are not 


(1) Is the sum. to be paid a sum of money 
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and -is that sum certain?. (2) Is the pay- 
ment. to be made to or- to order of a per- 
son who is certain, or to the bearer of 
the-instrument?. (4) Has the maker sign- 
ed. the document? (5) Is the promise to 
pay made in the instrument the subst- 
ance of the instrument? and (6) Did the 
parties intend that- the document should 
be a Promissory note? 


‘The test whether the sum mention- 
‘ed in the instrument is made payable 
either ‘on’ demand’ or ‘on order’ is not 
conclusive.’ A’ document which is not 
negotiable may still be a ‘promissory 
note’ under Section 4 of the ‘Act’. But 
the essence of the matter is that there 
should be an unconditional undertaking 
to pay a- certain sum: of. money to a cer- 
tain person”, 


7. © In’ Jagijivandas Bhikhabhai. v. 
Gumanbhai Narottamdas, (AIR 1967 Gui 
1), it- has been held as follows: l 


‘Thus every promissory note is nat 
necessarily a negotiable instrument, ‘Pro- 
missory note’ is a wider term. which may 
include two kinds of promissory notes, 
namely those which are not, negotiable 
instruments and those which are. If the 
instrument satisfies the requirements. of 
the definition in Section 4, the instrument 
must be held to be a- promissory note, 
quite irrespective of the fact whether it 
is. a negotiable instrument or hot. If the 
promissory note is not a negotiable . in- 
strument, the. person to whom it is deli- 
vered or purported to be endorsed and 
‘delivered may not be entitled, in his own 
name, to the possession of the promissory 
note and to receive or recover the amount 
due thereon from the parties thereto but 
that cannot deprive the instrument gf its 
character of a promissory note and the 
payee can certainly sue on the promis- 
sory note”. 


8. w  Kädorilal V, EE, Ta 
Singh, (AIR 1968 Madh Pra 4), was 
-held as follows: : 

“A document, essentially a promis- 
sory note but not containing a recital to 
he payable -to. order, and which becomes 
negotiable by reason of Section 13 Ex- 
planation (1) of Negotiable Instruments 
Act, though attested by witness, should 
be treated as a promissory note for pur- 
pose of Stamp Act also, 7 

x, 

isons cannot modify the lan- 
guage of a section or curtail or expand 
the.ambit of a section. which alone forms 
the enactment. But illustrations ‘append- 
ed. to a section form part. “of it and.are 
of relevance and value in construing .the 
section. . They .should not be readily re- 
jected. as Tepugnant to the section”. . 


l 9. - . Thus, the view taken by > ‘the 
Court. ‘below in the present case that the 
document’ is..a promissory note is a'sound 
one:-and does not call for interference., 


Narasinga Gowda v. Subramanya 


A.I R. 


in view of the decision of this-Court in 
Vejraj Pannalal’s case, 5. A. No. 1058 of 
1957, D/- 8-12-1961 (referred to earlier} 
I do not consider it necessary to refer 
to:the authorities of the other High 
Courts taking a contrary view. Further. 
I decline to consider the contention urged 
by Sri Ganapathy Bhat that since the 
document could also be considered as 
bond, higher stamp duty as a bond has 
to be paid on the document. This ques- 
tion was not raised in the Court below 
and is being urged for the first time at 
the hearing of the revision petition, and 

hence I decline to consider the same. 
10. In the result. for the reasons 
stated - above, this revision petition fails 

and the same is dismissed. No costs. 
Revision’ dismissed 
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Narasinga Gowda and another, Peti- 
tioners. v. Subramanya Saralaya, Res- 
pondents. 


Civil Revn. Petn. No. 370.of 1971, 
D/- 9-6-1971, from order of Pri, Civil J. 
Mangalore, South Kanara. D/- 17-12-1970. 

Index Note:-— Civil P. C. (1908), Sec- 
tion 115 and O. 40, R. i. Cis. (b), (©); 
0.. 43, R. 1. Cl. (s) — Order merely con- 
struing an earlier order appointing a re- 


ceiver is not appealable — Appeal filed — 


Order of appellate court being without 
jurisdiction liable to bie set aside in revi- 
sion. 


Brief Note:-— The Trial Court gasea 
order appointing a receiver on a joint 
memo filed by the parties and directed 


‘the receiver to take possession of. the pro- 


perty mentioned in joint memo. | When 


‘the’ receiver sought clarification as to 


whether the additional property which 
the plaintiff wanted the receiver to take 
possession of, a question with. ‘regard to 
the interpretation of the order arose.. The 
Court gave hearing to the parties and 
gave opportunity to the defendant. to 
make submission with regard. to the in- 
terpretation and on consideration of en- 
tire matter directed the receiver “by an 
order not to take possession of the addi- 
tional property. 


‘Held that the order oe the Trial ean 
is fees ly one. construing an earlier order’ 
appointing a receiver and does not -fall 
within any of the categories contemplated 
by clauses. (b), (c) of R. 1, O. 40 and is 
not appeéalable under | Order 43, Rule 1 (s). 
Hence. the appeal filed before the, ` ap- 
pellate Court is not maintainable and the 
order passed by the Appellate’ Court is 
without jurisdiction liable to be set aside 
in’ revision. AIR 1920: Pat 703, Foll; 
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1972 
(1965) 1.Mys = 342, Distinguished, 


Para. 6) 
Gases Referred: ‘Chronological .. Faras 
(1965) 1- Mys LJ 342 = (1965) 1 - 
Law Rep 653. Iswara Shastry v. 
‘ Ramakrishna Shastry T 
ÀIR 1920 Pat 703 = 5 Pat LJ 97, 
' Samhautta Singh v. Bhagwati 
~ Singh - 4, 6 


-Tukaram S. Pai. ior Petitioners: 3. P. 
Holla, for Respondents. 


ORDER:— Petitioners are the eee 
ants in O. S, No. 257 of 1968 on the file 
of the Munsiff at Buntwal, 5: K. An ap- 
plication I. A. II was filed for temporary 
injunction by the plaintiff and that was 
granted. It appears that parties fied ’a 
joint memo on 6th March’ 1969 stating 
that without prejudice to the conterrtions 
by the parties a receiver may be appoint- 
ed to look after the areca garden mmen- 
tioned in the plaint A schedule and Sri 
N. B. Angraja may be appointed as ‘the 
receiver. The terms were also stipulated 
therein that the’ receiver shall not lease 
the property ‘to any one and he shall ap- 
point a servant for the purpose of water- 
ing and looking after the areca gasden. 
Provision was also made therein fò? the 
purpose of payment and maintenanc2 ex- 
penses incurred by the receiver. Or this 
memo. the trial Court appears to have 
passed an order appointing the receiver 
with regard to the property mentioned 
in the: joint memo: - The receiver took 
possession of two items of property The 
question then arose with regard to the 
interpretation of the order passed in the 
joint memo as to ‘whether the receiver 
has to take possession of another piece 
of land. Thereupon the receiver sought 
direction from the Court.: Parties were 
heard on. 16-10-1969 and the learned 


2, 6 


Munsiff took the view that the prcperty. 


which the plaintiff wanted the receiver 
to take - possession was not covered by 
the’ order and therefore directed thet the 
receiver should not take possession af the 
new garden mentioned by him in his re- 
port. . It is this order passed by the learn- 
ed Munsiff that was challenged. by the 
plaintiff before the Court of the Civil 
Judge in Miscellaneous Appeal No. 46 of 
1969. The learned Civil Judge tock the 
view that the property was covered by 
the order and therefore allowed the ap- 
peal -and directed the receiver to take 
possession of both the items menzioned 
in, the plaint A’ schedule. 


LD. - Before ‘the lawet P E 
Court it was contended by: the defend- 
ants-petitioners that the appeal was not 
maintainable under - Order 43. Rale: 1, 
clause’ (s) of the Code of Civil Procedure: 
the.learned Judge however. took the view 
that the present case: is covered. by a 
décision of this Court reported in Eswara 
Shastry v. Ramakrishna Shastry, ( (1965) 


Narasinga Gowda v. Subremanya (Datar J.) 


. also been held: that. 


is liable to be set aside. 
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1 Mys LJ 342). In that view the-learned 


‘Civil Judge held: that the appeal -was 


competent and allowed the appeal, on 
merits and set aside the order of the trial 
Court. It is the correctness of this. order 
that is challenged in. this revision peti- 
tion. 

3. ‘- Sri Tukaram 5. Pai, E 
counsel appearing for the petitioners con- 
tends that under the provisions of O. 43, 
R. 1. clause (s), Civil P. C. the present 
appeal is not maintainable and therefore, 
the lower appellate Court had no juris-. 
diction ‘to entertain the appeal and so 
the order is liable to be set aside. 
Order 43, Rule 1, clause (s), Civil P.-C. 
states that an appeal lies irom an order 
under Rule 1 or Rule 4 of Order XL. 
Order XL, Civil P. C. states that where 
it appears: to the Court to be just and 
convenient the Court may by order—~ 
(a) appoint a receiver of any property, 
whether before or after decree; (b) re~ 
move any person from the possession or 
custody of the property; (c) commit the 
same to the possession, custody or mana- 
gement of the receiver. We are not con- 
cerned with the other clauses or with 
Rule 4. It was therefore submitted by . 
Sri Pai that in the present case the order 
is ‘not passed under clauses (b). (c) of 
Order XL, Rule 1, Civil P. C. as the apr 
peal was not maintainable. - i 


4, On the other hand, Sri ‘B, P. 
Holla learned counsel appearing for the 
respondents, contends that the present 
case falls under clause (b) or (c) of O, 40. 
R. 1, Civil P. C. and: therefore, the ap- 
peal is maintainable, So- the short ques- 
tion is whether the appeal filed before 
the Court of the Civil Judge was main- 
tainable. ee 


5. In Samhautta Singh v. Bhagwati 
Singh, (AIR 1920 Pat 703) it has been 
held that “An order construing, an. order 
of appointment of a receiver does not fall 
either under Rule 1 or under Rule “4, 
Order 40 and is not appealable”. . It has 
“Where an appellate 
Court entertains an appeal which ‘it: has 
no jurisdiction to entertain, its decision 
So, if the Court 
in the present .case was merely constru- 
ing the earlier order, then an appeal 
would not be competent. In the preserit. 
case an order of appointment of a re- 
ceiver as'also the property to which. it 
should relate has already” been passed. 
The Court was.now resolving the dispute 
as to whether the new garden was’ cover- 
ed by the order of appointment... In my 
view,- ‘in the -present case, what the. re- 
ceiver’ by the memo sought was for. ‘a 
clarification or interpretation of the ear- 
lier order whether the joint memo and 
the. Court order entitled the receiver:to 
obtain, possession of the property. which 
the plaintiff desires.. Since the order that 
is passed: by the trial Court: was: only ‘an 
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order interpreting as to what was cover- 
ed: by’ the first order passed on the joint 
memo, in my view, the case does not fall 
into any one of the categories of order 
contemplated in Rule 1 of Order 40. Civil 
P, C. When the Court passes an order 
appointing a receiver, it has to give 
direction; if the order of appointment is 
in regard to obtaining and management 
of the property then the Court has to 
direct obtaining possession by ‘removing 
any person from the possession or custody 
-of the property or to commit the same 
to the possession, 
ment of the receiver. In the present 
case, when the joint memo was filed, the 
learned trial Judge appointed a receiver 
and directed taking of the possession and 
management as provided under cls. (b) 
and (c) of Order XI, Rule 1. Civil P, C. 
Therefore, when that order has already 
been passed, then the question was as to 
whether certain property was covered by 
that order or not. The order passed 
cannot be said to be a fresh order direct- 
ing removal of any person from the pos- 


session of the property but merely an’ 


interpretation of what was decided on 
the earlier application, 


6. In (1965) 1 Mys LJ 342 refer- 
red to above, this is what Kalagate. J. 
bas stated at page 346. 


“On the other hand, the -contention 
of Mr. Narayana Rao, for the respondents 
is that the order is really an order in- 
terpreting the order of appointment of 
a receiver and therefore it is not ap- 
pealable. But, this contention cannot be 
accepted, The receiver did not seek any 
interpretation of the order but he re- 
quested the Court that the petitioners, 
being the highest bidders in the auction 
held by him (receiver) -in pursuance of 
the direction of the order of appointment, 
should be put in possession of the pro- 
perty and any order passed on such a 
memo is not an interpretation -of the 
order but an order passed on the memo 


filed by the receiver which clearly comes ` 


under Rule 1 of Order 40, Civil P., C. 
In view of the above observation of this 
Court. it is wrong for the lower Court 
to have thought that the matter is con- 
cluded by the decision of this Court. In 
that view, I hold that the appeal filed 
before the lower appellate Court was not 
maintainable and since it was not main- 
tainable, as stated in AIR 1920 Pat 703 
referred to earlier, the lower appellate 
Court had no jurisdiction to pass the 
order and therefore the order is liable to 
be set aside in revision. 


an The learned counsel for the 
respondent contended that this was a 
just order and since it was just order it 
would not be proper for this Court to 
interfere with’ the same. In my view, 


Bhawani Shankar v. 


custody or manage- 


Giridhar A.L R. 


that contention is not available to ‘the 
respondent in the present case. The re- 
ceiver was not appointed by: the Court 
as a result of an investigation as to the 
propriety of the appointment in the pre- 
sent case. He was appointed by a joint 
memo and when the parties are not 
agreed as to what is covered by it, if is 
not open for this Court to state that the 
order. of the lower Court is just, and 
therefore, this Court ‘should not interfere 
with the same. In my view, there was 
opportunity for the respondent to make 
His submission with regard to the inter- 
pretation and that submission was made 
and the learned Munsiff on consideration 
of the entire matter took the view that 
the additional property which the plain- 
tiff wanted the receiver to take posses- 
sion was not covered by the earlier order. 
I, therefore. see no special reason to bold 
that even though the order is without 
jurisdiction, I should not interfere with 
the order passed by the learned appel- 
late Judge, 

8. In the result. the revision peti- 
tion is allowed, the order passed by the 
lower appellate Court is set aside and 
that of the trial Court is restored. Peti- 
tioner is entitled to the costs of this 


‘Court. 


Revision petition allowed. 
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Bhawani Shankar Waman Saunshi 
and others, Appellants v. Giridhar Ranga- 
nath Kulkarni and others, Respondents: 


Ex, Second Appeal No. 57 of 1968, 
D/- 27-6-1972 against judgment and decree 
of Civil J.. Hubli, D/~ 23-2-1968. 


Index Note: ~~ (A) Bombay Paragana 
and Kulkarni Watans (Abolition) Act 
(60 of 1950), S. 4 (1) (2) — Mysore Land 
Revenue Act (12 of 1964), S. 100 — Pro- 
perty re-granted under S. 4 (1) — Trans- 
fer not absolutely barred under sub-sec- 
tion (2) — Attachment in execution of 
decree — Whether barred under $." 100, 
Mysore Land Revenue Act. 


. Brief. Note-— (A) Sub-section (2) - of 
S. 4 of Bombay Paragana and Kulkarni 
Watan (Abolition) Act does not absolu- 
tely bar a transfer of property re-grant- 
ed under sub-section (1) of that section. 
The combined effect of Section 4 (2) and 
Section 100 of the Mysore Land Revenue 
Alct is that the Court is not precluded 
from attaching such property unless and 
until the certificate contemplated under 
clause (b) of Section 100 is received by 
the Court. (Para 3) 

Index Note:—- (B} Bombay Paragana 
and Kulkarni Watans (Abolition) Act 


HP/IP/E740/72/MNT 


1972 .. 


(60 of 1950), S. 4 (2) — Application for 
permission to transfer — Who can meke, 


Brief Note-— (B) A decree-hcider 
during execution proceedings can on be- 
half of the Court obtain sanction for sale 
of the land re-granted under sub-s., (1) 
from. the Deputy Commissioner under 
sub-section- (2) of the Act. 67 Bom LR 
908, Rel. on. ; (Para 4) 


Cases Referred: Chronological Faras 
(1965) 67 Bom LR 908 = 1966 Mah’ 
LJ 171, Tukaram Zipru Wani v. 
Baban Dhondu Deshmukh 4 


B. V. Deshpande, for oins, 


JUDGMENT:— This appeal is: by the 
decree-holders against the decree pessed 
by the Civil Judge at Hubli in Sivil 
Appeal No. 101 of .1965 reversing the 
decree passed by the Munsiff at Hutli in 
L. D. No, 224 of 1962. The appel-ants 
obtained a money decree against the 
father of the respondents for a sum of 
Rs. 9,317/- from the Court of the Munsiff 
at Dharwar. The decree-holders prayed 
for transfer of the decree to the Court, of 
the Munsiff, Hubli for purposes -of execu- 
tion. At the instance of the deeree- 
holders, the properties bearing C. 7. 5. 
Nos. 1492/A. 1492/B and 1492/C were at- 
tached. When the decree-holders scught 
to bring those properties to sale. the res- 
pondents objected to the same on the 
ground that the properties cannot be sold 
in view of the bar contained in S. 4 (2) 
of the Bombay Paragana and KulEarni 
Watans (Abolition) Act, 1950: That ob- 
a of tbe respondents was rulec out 

the executing Court by its: order 
dated the 17th of April. 1965. That deci- 
sion was challenged by the judgment- 
debtors in Civil Appeal No. 101 of 1965 
in the Court of the Civil Judge at Eubli. 
During' the pendency of the appeal the 
decree-holders made an application I. A. 
No. IV and sought permission of the 
Court to seek the permission of the 
Deputy Commissioner for and on behalf 
of the Court for the sale of the aforesaid 
three properties in execution of the 
decree obtained by them. That applica- 
‘tion was rejected and the decree passed 
by the executing Court was set asid2. It 
was held by the learned Civil Judge that 
‘tthe attachment of the properties in ques- 
tion is invalid. Hence this execution se- 
cond appeal by the decree-holders. 


2. It appears to me that the view 
taken by the Court below that the attach- 
ment of three properties in question is 
invalid. is not in accordance with haw. 
Itis no doubt true that the propertzes in 
question constituted ‘Watan’ under ' the 
Bombay Paragana and Kulkarni Watans 
(Abolition) Act, 1950. It is also no~ dis- 
“puted that under . Section 4 of the said 
‘Act these three properties were re-grant- 
‘ed -t6 the judgment-debtors. It is also 
not possible to disnute that wher the 
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properties are so re-granted under Sec- 
tion 4. the provisions of sub-section (2) 
of S. 4 of the Bombay Paragana and Kul- 
karni Watans (Abolition) Act, 1950 are 
attracted. Section 100 of the Mysore 
Land Revenue Act. 1964, which is similar 
to Section 70 of the Bombay Land Re- 
venue Code, has a bearing on this ques- 
tion and reads as follows:— 

"In any case, where an occupancy is 
not transferable without the previous 
sanction of the prescribed authority and 


-such sanction has- not been granted to a 


transfer which has been made or ordered 
by a Civil Court or on which the Court’s 
decree or order is founded— 

_ (a) such occupancy shall not be liable 
to the process of any Court and such 
transfer shall be null and void; and 
~. (b) the Court, on receipt of a cers 
tificate under the hand and seal of the 
Deputy Commissioner, to the effect that 
any such occupancy is not transferable 
without the previous sanction of the pre- 
scribed authority and that such sanction 
has not been granted, shall remove the 
attachment or other process placed on or 
set aside any sale of or affecting such 
occupancy”. 

3. It is clear from clause (b) of 
Section 100 that the Court is required to 
raise the attachment or other process 
placed on or set aside any sale of the 
property which. cannot be transferred 
without the previous sanction of the 
Deputy Commissioner. Only when the 
Court receives a certificate under the 
hand and seal of the Deputy Commis- 
sioner to the effect that such occupancy 
is not transferable without the previous 
sanction of the prescribed authority and 
that such sanction has not been granted. 
Section 4 (2) of the Bombay Paragana and 
Kulkarni Watans (Abolition) Act, 1950 
does not contain an absolute bar against 
transfer of property which has been 
granted under sub-section (1) of S. 4. It 
is, therefore, not possible to take the view 
that the property regranted under sub- 
section (1) of Section 4 is not transfer- 
able at all. - All that can be said is that 
the transfer is permissible if the pres- 
cribed conditions specified in Section 4 
are satisfied. Those conditions are that 
prior permission of the -prescribed autho- 
rity should be taken ‘for transfer and the 
necessary amount ordered should be paid. 
The combined effect of Section 4 (2) of 
the Bombay Paragana and Kulkarni 
Watans (Abolition) Act, 1950 and Section 
100 of ‘the Mysore Land Revenue Act, 
1964 is that the court is not precluded 
from attaching the property re-granted 
under Section 4 (1) unless and until the 
certificate contemplated under clause (b) 
of Section 100 is received by. the. Civil 
Court. - It is not the case of the judg- 
ment-debtors that any such certificate 
was issued by the Deputy Commissioner 
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much less that any such certificate was 
produced before the executing Court. It 
is: therefore. an error to hold that the at- 
tachment of the properties in question in 
the’ present case is invalid merely on the 
sround that the properties attached are 
those which have been regranted under 
Section 4 (1) of the Bombay Paragana 
and Kulkarni Watans (Abolition) Act, 
1950. i 

; 4, The court below was also 
wrong in rejecting the application filed 
by the decree-holders seeking permission 
of the court to make an application for 
the permission of the Deputy Commis- 
sioner for transfer of the properties in 
question as required by Section 4 (2) of 
the Bombay ‘Paragana and Kulkarni 
.Watans (Abolition) Act, 1950. Section 4 
“does not say that it is only the grantee 
of the properties that alone is competent 
to`, secure a permission of the Collector 
for transfer of the properties regranted 
under Section 4 of the same act. As held 
by the High Court of Bombay in Tuka- 
ram Zipru Wani v. Baban Dhondu Desh- 


mukh, ( (1965) 67 Bom LR 908) a decree- ` 


holder during execution proceedings can, 
however, on behalf of the Court obtain 
sanction for sale of the land from the 
Collector (now Deputy Commissioner) 
under Section 4 (2) of .the Act. “The 
Court below. was therefore in error in 
rejecting I. A. No. IV filed by the Aeree 
aoe j 
5. ' For the reasons stated above 1 
set aside the order passed by the- Civil 
Judge as well as the decree passed by 
the executing court on the 17th of April, 
1965. I allow the application I. A. No. 
IV ‘filed by the decree-holders and grant 
them permission to make an application 
to the Deputy Commissioner for ‘sale of 
‘the property in question under Section 4 
(2) of the Act. The appellants are’ given 
two months’ time from today to make 
the application. The executing Court 
shall proceed to dispose of the matter 
on merits after the decree-holders pro- 
duce the orders on the application which 
they are directed to file under Section 4 
(2) of the Act. No’ costs. 
on, 456: Let this order as well as the 
records be despatched to the executing 
Court within a week from today. 
Appeal allowed. 
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S. Devaraj, Petitioner v, Patel Nan- 
jegowda. Respondent, 


3 Civil Revn, Petn. No, 601 of 1972, 
D/-- 8-6-1972, against order of lst Addl. 
Dist. J.. Banaglore, D/- 10-12-1971. 
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S. Devaraj v. P.-Nanjegowda (Malimath J.) 


- District Judze. 


A.I. R. 


Index Note: (A). Mysore Land Re- 
forms Act (10 of 1962), Ss. 14, 15, 16 — 
Soldiers scehing resumption of lands have 
to satisfy requirements of Section 16 (9). 


Brief Note: (A) The effect . of sub- 
section (2) of Section 15 is that the provi- 
sions of Section 16 will apply mutatis 
mutandis to proceedings pertaining to 
resumption of lands by Soldiers and Sea- 
men, subject only to the provisions of 
sub- section (1) of Section 15 which is 
not in any way inconsistent with sub-seéc- 
tion (9) of Section 16. Hence the sol- 
diers and seamen seeking resumption of 
lands, have to satisfy the requirements 
of Section 16 (9). Where therefore a 
soldier seeking resumption of lands fail- 
ed to establish that the income from 
lands soughi to be resumed formed prin- 
cipal source of his income for mainten- 
ance, Held: application under Section 14 
read with Section 15 for resumption of 
ands filed by him. was rightly dismissed. 

. (Para 2) 


l H. S. Shankaranarayana. for Peti- 
tioner; Smt S. Pramila and A, R Naga- 
rajan, for Respondent, ee 


ORDER :— This is a landlord’s reyi- 
sion petition against the order passed by 
the First .Additional District Judge, 
Bangalore in L, R. Appeal No. 18 of 1971, 
affirming the order passed by. the Mun- 
siff, Doddaballapur in R. L. C, No, 1 of 
1970. The petitioner is the landlord of 
the lands in-question. He filed a state- 
ment under Section 14 read with. Sec- 
tion 15 of the Mysore Land Reforms Act, 
1961 for resumption of the lands from 
his tenant, the respondent. The Court 
of first instance dismissed the petitioner’s 
application on the ground that the peti- 
tioner has failed to prove that the income 
from ‘the lands sought to be resumed 
forms the principal source of his income 
for his maintenance. That order has 
been affirmed in appeal by the learned 
Hence this revision peti- 
tion. 

2. Shri H, S. Shankaranare an 
learned counsel for the petitioner, sub- 
mitted that the petitioner being a sol- 
dier, he is not required to ‘satisfy the re- 
quirement cf Section 16 (9) of the Act. 
Both the Courts have accepted the peti- 
tioner’s case that he is a soldier. I have, 
therefore, to proceed on the basis. that 
the petitioner is a soldier. Section 15 of 
the Act is a special provision dealing 
with resumption of lands by soldiers and 
seamen. Tke same reads as follows :— 


“(Resumption of land by soldiers and 
seamen) 

(1) Where the landlord is a soldier 
or seaman— 

(a) he shall be entitled to resume 
land.to the extent of ‘the ceiling: area 
whether his tenant is a protected tenant 
or not; f 
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(b) he shall be ~ liable’ ‘to. file the 
statement -under sub-section (1)-of Sèc- 
tion 14ʻand his tenant shall be: coripe- 
tent to make an application - under zub- 
section (1) of Section 58”, .. 

(i) in the case of a soldier in. service 
in- the Armed Forces of the Union;-w:thin 
one year from the date on which -keis 
released from ‘the Armed Forces or is 
sent to the Reserve; 

(ii) in the case of the father, moher. 
spouse, child or grand child. of a soldier, 
within one. year from the date of the 
death of such soldier; ,. 

{iti) in ‘the casé of’a “seaman, within 
one. year from the date on whick- a 
ceased to be a-seaman.. 

© (c) after a certificate is issued” in 
respect of any land under Section (I) of 
Section 14. he shall’be ‘granted posses- 
sion of such land as ‘soon as may be efter 
making an application for such posses- 
sion, ‘but the. tenant i ‘Shall not’ be dis- 
possessed before’ the crops, if any. grown 


on, such land by ‘such: tenants- are nar- 


vested., 

(2) In“ respect of any “lang ‘of ‘whith 
the landlord is-a soldier or-seaman, the 
provisions of Sections “14, 16; £7-:18 19; 
20 and- 41 and: chapter IIL- shall, subject 
tothe provisions’ of: sub-section’ (1). 
applicable: mutatis: mutandis”: -- ©- 
Sub-section ‘(2) of Section: 15 ‘specifically 
states that Section 16 is one of the provi- 
sions that regulates thé proGeedings per- 
taining to resumption of lands by soldiers 
and seamen. Sub-section (2) of Sec, 15 
states that the provisions mentiored trere- 
in including Section 16 shall regulate the 
proceedings pertaining to resumption of 
lands by soldiers and seamen. But, what 
was urged by the learned counsel for thé 7 
petitioner is that because the petitioner 
happens to be a soldier, he is not required 
to establish that the income from the 
lands sought to be resumed forms the 
principal source of his income for his 
maintenance. The effect of sub-section 
(2) clearly is that the provision of Sec- 
tion 16 will apply mutatis mutandis sub- 
ject only to the provisions of sub-section 
(1) of Section 15 of the Act, Sub-sec- 
tion (1) of Section 15 is not in any way 
inconsistent with sub-section (9) of Sec- 
tion 16 of the Act. As there is nc in- 
consistency between sub-section (1 of 
Section 15 and sub-section (9).of S 16, 
it is clear that the soldiers and seamen. 
who seek resumption of lands, hav2 to 
satisfy the requirements of sub-section (9) 
of Section 16 of the Act. 

3. The Court below was. there- 
fore, right in dismissing the application 
of the petitioner on the ground thas he 
has failed to prove that the income from 
the lands sought to be resumed is the 
principal source of his income for his 
maintenance. as required by Section 16 
(9) of the Act. 


B. T. Sannabasave Gowda. v: -State-(Pai- C: J.) . 
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4.. For .the reasons’ stated above; 
thig revision petition fails and the sariè 
is dismissed. No costs. 

ii ‘i ee petition dismissed, 


“ ber tote d 
ee ieee 


- ‘AIR. 1972 MYSORE '351 (V 59 C 121) 


` A. NARAYANA PAI, C.J. AND ` 
- V, S: MALIMATH, J: ` 


B: T, Sáňñäbašave Gowda -and ` ah- 
other, Petitioners v. State of Mysore and 
others, Respondents, 

Writ Petns. Nos. 3070 and-.3075. of 
1971, D/- 25-2-1972, 

. Mysore. Village Panchayats and Local 
Boards Act (10 of 1959), S, 80 — Appoint- 
ment of Panchayat secretaries — In view 
of order No, DPC 24 VET 70, D/- 1-6- 
1970 ‘empowering. Deputy > Commissionér’ ‘to 
appoint: village accountants as panchayat 
secretaries, the appointments made are 
valid - — (X- Ref:— Section: 197 (2)). 

“(Paras 3 & a 
In Ww. 3 No. 3070 of 1971: m 


.N. Basavaraju, for .Petitioner:: K 5 
Puttaswamy, High Court Bove Pleadér,. 
for Respondents.. 


in. W: P, Nö.. 3075’ of 1971 : 
-B G. Sridharan, for Petitioner: K. S 


Puttaswamy, High Court Govt: Pleader; 
for Réspondent No, 2, 


NARAYANA PAL É 3. — ane Sale 
tioners in these cases question or impugn 


‘the appointments made by the Deputy 


Commissioner. of the respondents as Pan- 
chayat Secretaries which have the result 
of displacing the petitioners from their 


„Position as, Panchayat Secretaries, 
byob ` i 


pA The only ground on which thè 
appointment made by the Deputy Com- 
missioner is assailed is, that the appoint- 
ment could have been competently made 
only by the Divisional Commissioner 
under Section 80 of the Mysore Village 
Panchayats and Local Boards Act, 1959, 
and not by the Deputy Commissioner of 
the District. 


3. But under Section 197 (2) of 
the Mysore Village Panchayat and Local 
Boards Act the Government may by a 
notification delegate to the Deputy Com- 


‘missioner any of the powers conferred by 


the Act on the Commissioner. By an 
order No, DPC 24 VET 70 dated lst June 
1970, published in the Mysore Gazette 
dated the 25th June 1970, the Government 
have authorised the Deputy Commis- 
sioners to appoint Village Accountants as 
Secretaries of Village Panchayats with an 
annual income of less than Rs, 12,000/- 
and also to appoint whole-time Secre- 
taries . temporarily in respect of Town 
Panchayats and Village Panchayats with 
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an annual income of Rs..12,000/- or more, 
from among persons then working as Se- 
cretaries having been recruited. as-. per 
rules in force and who have passed the 
Lower Secondary Examination and are 
less than 50 years of age, 


4. It is clear therefore ‘that the 
Deputy Commissioner did. have the power 
or competence to appoint the respondent- 
Village Accountants as Panchayat Secre- 
tarles also, ; : 


5. Both the writ petidine are, 
therefore, dismissed, 


Petitions dismissed. 


AIR 1972 MYSORE 352 (V 59 C 122) 
A. NARAYANA PAI, C. J., AND V. S. 
MALIMATH, ae 
M. M. Sankanagouder, Petitioner v. 
ae State of Mysore and others, Respon- 
ents, 


Writ -Petn, No. 65 of 1970; D/- 18-1- 


Constitution of India, Art. 226. — 
Certiorari — Order directing pre-enlist- 
ment service of officials to be considered 
for seniority quashed. (Para 4) 


CP/FP/B866/72/HGP/VBB_ . ~ `- 


M, M. Sankanagouder v. State (Pai C. J.) A LR. 
Cases Referred: Chronological Paras 
1972 Lab IC 1204 = W. P. No. 530 


etc. of 1969, D/- 18-1-1972 (Mys), 
M. C. Naik v, State of Mysore 3 

K. S. Savanur, for Petitioner; K, S. 
Puttaswamy, High Court Govt, Pleader 
for’ Nos‘.-1 to 3 and Murlidhar Rao (for 
Nos. 4 to 6), for Respondents. 

A. NARAYANA PAI. C. J.:— The 
order impugned in this case is an order 
of'the State Government bearing No. RD 
208 ENG 39 dated 10/19th June 1964, 
whereby sanction was accorded: to the 
pre-enlistment service in respect of 130 
officials of Belgaum. Bijapur and Dhar- 
war Districts as noted in the annexed 
statement being counted for ‘purposes of 
pay, pension and: seniority. 

2. The attack or challenge is 
limited -to the question of seniority only. 

3. So far as that matter is con- 
cerned, the contentions and arguments 
are not different from those considered 
in our order just. pronoynced in Writ 
Petition No, 530 of 1969 (reported in 1972 
Lab IC 1204 (Mys)) and connected cases. 


4. . Applying the same, therefore, 
we quash the impugned order bearing 
No.. RD 208 ENG 39, dated 10/19th June 
1964 to the extent it ‘directs that the pre- 
enlistment service shall be taken into ac- 
count for the purpose of seniority. 

Petition allowed. 


END ` 


THE 


LL ND! A REPORT 


aie me 


[Yol, 59] 





ORISSA SECTION 


WITH COMPARATIVE TABLES FOR. 
1) L L. R. CUTTACK (2) CUTTACK LAW TIMES 


CITATION: A. I. R. (59) 1972 ORISSA 





i Eublished by 
- D. V. CHITALEY for All India Reporter, Ltd, ' 
Head Office : Medows House, Magindas Master Road, Fort Bombay (India). 
Branch Office : Congress Nagar, Nagpur (India). 


A11 correspondence to be addressed to: — 
All India Reporter Ltd., (Post Box No. 209), NAGPUR 12. 


Printed by Lariana Mahale, Secretary, Press Workers wandesas Sahkari Sanstha Ltd, 
‘at the All India Reporter Press, and Published by D. V. CHITALEY, on behalf of and 
in the name of the All India Reporter Ltd,, at Congress Nagar; Nagpur, 


$ 47} Tet ra. Taaa- A 


ORISSA HIGH COURT 
1972 
CHIEF JUSTICE: 
The Hon’ble Mr. Justice G. K. Misra, Mekar, Bel 
PUISNE- JUDGES : 


The Hon’ble Mr. Justice Abhimanyu Misra, pi. (Retired) . 

» . Sukanta Kishore Ray, M.A., Bln 

" B. K. Patra, Bi. | 

» Sachidananda Acharya, B.L. 

” R: N. Mishra, wa. uM. 

j B. C, Das, 8.4, (Hon,) Bar-at-law. (Retired} 
» 5B. K, Ray, M.A. B.. (from 8-1-1972) 

: K, B. Panda s.u. (from 9-3-1972) 


2 2? E Z E E 2 


ADVOCATES.GENERAL 


Shri Shrikant Mahanti 
» Ramchandra Misra. 
"+ Gangadhar Rath. 


GOVERNMENT ADVOCATE ; 
' ‘Shri N. K. Das 
‘STANDING COUNSEL: . ~ 
Shri G., B. Patnaik, 
REPORTER: ` -~ 
S hri Jagat Bandhu Kar, B.A., B.L. Advocate, 
EDITOR : 


Shri S. Appu Rao, B.A., B.t., Advocate (Madras), Chief Editor. 


Abdul ee Umar Sahigara v. Heras. 
chand 

Abhoya Chiran Ve Commr, of Endow- 
ments, Orissa 

Adhar Malik v. Kanhoo 

Anadi Charan Rout v. Collector of 
Cuttack ` 

p Chandra v. Nilakantha Tri- 


(Dec) 259 
(July) 134 


athy (May? 99 
Amanda Prakash Dey v. Lokendranath 
Maulik (Dec) 269 
Ananda Prakash v, Sova. (Jan? 14 
Anupama Misra v. Bhagaban Misra (Aug) 163 
Bairagi Mekap v. Sri Jagannath Temple, 
Managing Committee (Jan: 10 


Balakrishna Sahu'y. Radha Govind Das ion) 21l 


_ Balaram Das v. Jayakrushna Das (July) 141° 
Banchhanidhi v. Ghanashyama (Jan) 9 
_ Bariko Bauri v. Sariamoni Pandiani (Feb 38 
Bhagaban Chuan v. Bhagabat Charan .> i 
Bhanj (Nov} 233 
Bi an Sahu v. Collector, Balasore (Oct) 198 
Bhagirathi Rout v. Gopal Charan Rout (Oct)206 . 
Bhikari Charan v. Bhaba Bewa (Feb 32 
Bipin Behari v. Asoka Marketing Ltd, (Mayı 94 
Bira Jena v. Tauli Dei. . (July) 148 
Chaitan Baral v. Rathia Patra -` (Mari 53 
Chakradhar Mohanty v. Kumudini Dei (Mari. 64 
Chandanmull Indrakumar Private Ltd. 
v. State of Orissa (Feb) 40 (+B) 
. Chhinu v. Kata - (July) 153 
ee Arju Patra ve Sadi Ramamohan 
(May) 108 
Galicoror: Cuttack v. Brahmananda (May «87 
—— ——y. Padma Charan Pani (Oct) 203 
——-——-v, Rajib Bhol . (Oct) 200 
Dasarath Naik v. Gura Bewa (Apm 78 
Dharmananda Harijan v. State of 
Orissa (Nov).243 
Digambar v. Arjuna (Dec) 265 
Dinesh Chandra Guha v. Satchidananda 
Mukherji (Nov) 235 
Dolagobinda Sahu v. Nityananda Sahu : (Sep) 177 
Fakir Charan Das v. Satchidananda Raj- , 
guru . (Febi 26 
Gadadhar v. Gangadhar (Febi 24 
Ganeshchandra Banerjee v. Janardan 
Thakur (Dec) 257 
Golak Chandra v. Chintamani (Oct) 197 
Golakh Behari v. State of Orissa (Jan) 1 
Gopabandhu Das v. State, of Orissa (Fek) 35 
Guru Charan v. Adikanda (Febė 38 
- Haji Ahmed’ Haji Ibrahim v. Hadu 
Subudhi (Nov) 239 


-Harinarayan Bohidar v. Sambalpur Uni- 


„versity (Mar) 56 
Jami Bhimaraju Ve. Konchada Kedar- - 
nadha (May) 81 
(July) 182 


Kali Dei v. ee Malik 


(Dec) 383 


(Oct) 202 - 


l NOMINAT: TABLE 


Kalinga Otto (P) Ltd. \ v. Mis. Charanjit 
Kochhar 

Kanungo Khagendranath Das Moha- 
patra v» Jadabendra Narayan Patnaik (Aug) 161 


(Aug) 172 


Kasi Rout v. Mahammad Saleh (Nov) 245 

‘Keluni Dei v. Kanhei Sahu (Feb) 28 
Khirodnath v. Arjun Panda (May) 95 
Krushna Chandra Pani v. Bali Sahu "(Novy 231 
Lingaraj Nanda v. State of. Orissa (Mar) 61 
Madhabananda Ray v. State of Orissa (Nov) 255 
Mahadev Ghose v. Antariyami Das (Sep) 182 
Mahomed Jaffer Haji Ebrahim v, Union 

of India (May) 101 
Maliram Chowdhury v. Jagannath Modi (Feb) 17 
Mana v. Ujal Bisi (Feb) 21 
Mangaraj v. Election Officer-cum.-S.D.0O., 

Sadar Sambalpur (Mar) 59 
Nabaghan v. Election Officer, Mukunda- 

pur Grama Panchayat (Jan) 8 
Nabaghan Naik v. Sadananda Das . (Sep) 188 
‘Narayan Misra v. Surendranath Das (Jun) 115 
Narayan Prusti v. State (Sep) 186 

- Nir Abdul Sovan v. Rafikan Bibi (Oct) 218 
‘Nrusingha Prasad Das v. State of Orissa (Dec) 266 
Padmanav v. State of Orissa gay) 88 
Panchanana v. Baliarsingh May) 85 
Patta Mohapatrani v. State of Orissa (Now 248 
Pramila Dei v. Secretary, Board of 

Secondary. Education, Orissa (Oct) 224 (FB) 
Pranakrushna Pradhan v. Harekrishna 

Pradhan (May) 91 
a ie Mohanty v. Kangali Moha- 

ran (Jun) 119 (FB) 
Rama "Chand v. Kala (Dec) 261 
Ratnakar Naik v. Kedarnath Mohapatra (Nov) 252 

` Sarat Chandra Mohanty v. Chandramani ~ 

Bowa : Oct) 222 
Savitri Dei v. Bhaskar Bhuyan - (July) 148 
Shanti Devi Agarwalla v. Kusum 

Kumari Sarkar (Sep) 178 
Simmanna, G. v. Maldu Karianna (Oct) 209 
Sitaram Singhania v. State of Orissa (Oct) 217 
Sobhanapuram Mohan’ Raos v. Trinath 

Bis walo (Dec) 271 
State of Orissa v. Bibhuti Bhusan Singh oc 195 
—— —yv. Govind Chaudhury (Apr) 76 
—— y, M/s. Modera Construction 

Co. - (Oct) 219 
——-——y, Sarat Chandra Panigrahi ` (July) 154 
—— — v. Union of India * (Apr) 88 
———y, Workmen of Hirakud Dam 

Project (Oct) 216 
Subodh Kr. Beuria. v.- Bhairab Ch. 

Mohanty (Aug) 169 
Sudarsan Swain v. Jagannath Roath (May) 112 
Sudha Dibya v. Swapneswar Deb . (July) 145 
Trilochan v., Bamadev Pradhan (July) 136 
Trilochan Mabakul v; Utkal University (Apr) 67 


Uma Sakona: y. Thakur daaa 


(July) 158 (FB) 
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SUBJECT 


Ko Act of 1940), S. 5—See also 
ibid, Sch, 1 (Aug) 172A 
masa, East 
authority of umpire—Order granting leave 
cannot be corrected inrevision on ground 
that it is erroneous (Aug) 172C 


——S, 11—See Civil P. C, (1908), S. 151 
(Oct) 219 


——S,. 14—Award to be filed — Award for 
partitioning family property even if not 
made rule of court will be effective 

(Feb) 24B 
——S.17 — See Limitation Act (1968), 
S.5 (Apr) 76 
——S, 89—See Limitation Act B N D 
76 


——Sch. 1, R A= RolarencE to umpire— 
Unilateral reference by act of the tos 
trators —Validity (Aug) 172 


-—-S¢h, I, R. 4—“ Entering on reference” 

—Interpretation of— Wher does arbitrator 
enter on the referénce (Aug) 172B 
Re- 


Bihar and Orissa Public Demands 


covery Act (4 of 1914), S. 43 — See Civil - 
(July) 154B: 


P. C. (1908), S. 80 


Bihar and Orissa Tenancy Act (2 of 1913) 
See under Tenancy laws. 


Civil Procedure Code (5 of 1908), S. 9 — 
See also Debt Laws — Orissa Money 
' Lenders Act (1939), S. 17 (2) (Feb) 21 


——S, 9 — Jurisdiction of Civil Court to 
remove a shebait (July) 145A 


ani, 11—See also ibid, O. 28, R. 9 


(July) 148B 
a 11, Expl. IV, 47, O. 21, R. 23 (1)— 
Execution proceedings — Principle of 


constructive res judicata is applicable 


(June) 1195 (EB). 


——S, 11—Interlocutory orders—Applica- 
bility of principle of res judicata 
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——S. 47—See also 
(1) Ibid, S. 11 Expl. IV. 
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(2) Ibid, O. 21, R. 50 (2) (May) 94 


——S. 47 — Executable decree — Where 
under a compromise the tenant is to 
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Leave of Court to revoke’ 


INDEX . 


Civil P. 0. {contd.) 
pulated period the eviction aides is exe. 
cutable as a decree on the expiry of that 
period (May) nic 
S. 80—See also 
(1) Railways Act (1890), S. 72 

: (May) LO1A 
(2) Specific Relief Act (1877), S. 42 

(July) 154C . 
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——S, 80 — Applicability — Suit under 
S. 42 of Orissa Act (1 of 1963) 
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——§, 100 — Finding of fact when not 
binding in second appeal — Finding that 
sale is for legal necessity is one of fact | 
—But if based on serious errors of re- 
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——Ss, 100-101 — Second appeal — New 
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tinued by him on his attaining majority 


if plaint does not indicate his option as 


- adult, needs substantial amendment and 


fresh evidence is required as his guar- 


dian’s evidence cannot be relied upon 
(Feb) 24C 


O. 38, R. 15 — Applicability — Peti- 
tioner giving up pauper application by 
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‘Not condition precedent to institution of 
‘ordinary suit 


(Jan) 14B 


| ‘cific Relief Act (1983) 
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-——O,. 89, R. 1 (Orissa) — Discretion to 
grant temporary injunction — Duty of 
Court - (Jan) 124A 


—~-QO, 39, R; 1 (Ozissa)—“Any property” 
Meaning: . (Jan) 12B 


——O, 39, R.1 (Orissa) — Possession — 
Evidence — „Rent receipts —Evidentiary 
value (Jan) 12G 


—0O; 39, R. 1 (as amended in Orissa) — 
Temporary injunction—Grant of —Tem- 
‘porary injuaction cannot be granted to 
stay final decree proceeding (Jun) 115A 


———QO, 89, R. 1, Proviso (as amended in 
Orissa) — Reference in proviso to R. 1, 
. O. 89 to S..56 of Specific Relief Act (1877) 
——Replacement of S. 56:by S, 41 cf Spe- 
— Reference in 
proviso to R. 1 to $.56 must be construed 
as reference to S, 41‘ by virtue of 5. 8 of 
General Clauses Act (1897) (Jun) 115B 


. —0O. 39. R, 1 Proviso (as amended in 
Orissa)—Temporary injunction — Grant 
of — Provisions of S, 56 of Specific Relief 
Act (1877) govern grant of temporary 
injunction 


— 0. 39, R. 2—Suit not covered by the 


rule — Interim injunction when can be . 


granted . (Sep) 186B 


——Q, 41, R, 1 — The. question, whether 
parties were aborigines who had adopted 
Hindu Law as their personal law being 


a mixed question of fact and law, ‘cannot ` 


be raised for the first time in appeal 
(Apr) 78A 





It is incumbent upon the final Court of 
fact to meet the reasonings of trial Court 
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——R. 32 — See Ibid, R. 3 (1) (c) 
(Nov) 248 
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' way of suit 
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Civil Sərygioəs — Orissa Police Manual a 


(contd.) 
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Gonstitution of. India, Art. 14 


See (1) Mines and Minerals (Regulation 
and a AEREN Act (1957); 
S. 8 (Apr) 68C 

(2) N Laws—Orissa Preven- 

, tion of Land Encroachment Act 
(1954), Pre, (May) 88 
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-writ of mandamus concerning civil rights 


is civil proceeding (Mar) 6LA 


ene 183 (1) (a) — Subject-matter in 
dispute — Meaning ‘of ~- Property and 
subject-matter of dispute can be different 
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——Art. 133 (1) (a)— Applicability —Sub- 
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apply (Mar) 61C 
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applies (Mar) 61D 
——Art, 154 (2) (b) — Performance: of 
executive acts holding of Panchayat elec. 
tions by subordinate officers in exercise 
of statutory powers when there is no 


‘Council of Ministers or President’s rule’ 


—Validity (Jan)-1 


——-Art, 226—-Certiorari—See also Houses 
and Rents — Orissa House Rent Control 
Act (1958), S, 7 (2) (Nov) 239 


— Art. 296—Alternative remedy — No 
bar to High Court exercising its powers 


under Art. 226 (Jan) 8B 
——-Art, 226 — Complicated questions of 
“fact — Writ of mandamus to protect 


interest of petitioner in a mining lease— 
Dispute as to title—Proper remedy is by 
(Feb) 404. (EB) . 


——Art. 226 — Landlord and tenant — 


- Mining lease — Lease determined by 


efflux of time — Lessee holding over — 
State Government resuming possession 
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Coustitution of India (contd.) 

y force —-Tenant entitled to protection 
ander Art. 226 of Constitution — English 
Common Law doctrine of re-entry does 
not apply (Feb) 40F (F8) 


--—-Art, 226.— A certiorari can bs issued 
to quash the allotment of marks by the 
university when the examinee had hia. 


self iscored out ail his answers in the. 


answer book (Apr) 67 


Art, 226—Order of State Government 
rafusing renewal of mining lease set aside 
by Central Government under its revi- 
sional jurisdiction — State Government 
being a subordinate authority cannot 
question by writ petition the legality of 
- the order of the Central Government 

(Apr) G8F 


Art, 226 — Certiorari — Court van 
- correct an error apparent on the face of 
the record 








Art, 226 — Administrative order — 
interference (Sep) 138B 


——-—Art, 226—Locus standi to file petition 
—-Religious endowment — Appointment 
of trustee (Sep) 188C 


—— Art, 226—Certiorari — In writ juris- 
diction, operative part of judgment in 
earlier writ between same parties in same 
matter can be construed (Oct) 216 


__~ Art, 226—-Hducational institution: — 
Enguiry by, into malpractice by examinee 
-—-Principles of natural justice—Require. 





ments of- (Oct) 224 (#3) 
——Arts, 226, 227 —- Alternative remedy 
- available (Dec) 265 


—— Art, 297—See also Ibid, Art. 226 
(Oct) 216; (Dec) 265 

=== Tt. 245 — See Motor Vehicles Act 

{1989), S. 74 (Nov) 255 


Contract Ast (9 of 1872), S.45 — Payment 
of rent to one of the two co-lessors — 
Liability when discharged (Dec) 269 


DEBT LAWS 


-— rissa Money Lenders. Act (8 of 1689}, 
5. 17—See T. P. Act (1882), S. 60 
(Feb) 33B 


-——5, 17 (2)—Suit for redemption of sos- 
sessory mortgage~Jurisdiction of civil 
Court not barred by S. 17 (2) (Fet) 21 


(May) 91C 


Easements Act (8 of 4882), S. 7, Illustra- 
tion (g) — Right to flowing water—Essen- 
tials for claiming prescriptive or custo- 
mary rights (Mar) 53 
EDUCATION 


University examination — Disciplin- 
ary proceedings against student—Penalty 
imposed on finding that student was in’ 
possession of incriminating material and 
that he used it in his answer book— Find- 
ing about actual use vacated — Penalty 
held could be sustained (Mar) 56B 


Coa aa re 


Evidence Act (4 of 4872), S. 32 (8) and (5) 
--Statement against interest of person 
making it — Admissibility (July} 148C 


s9, 85 — Entries in Birth and death 
Register—Only leaf from the Hath-Chitha 
Book and not the whole Book produced— 


Admissibility (Apr) 78C 
——5,50 — Opinion on relationship — 
Proof (July) 141 
~S, 60—See Ibid, S.50 - (July) 141 


m S, 65 —Secondary Evidence—Admis- 
sion of — Effect (Oct) 2038 


——S, 65 (a)—Secondary evidence— Even 


‘if improperly admitted cannot be ignored 


(Oct) 200B 


~S, 66 — Notice to produce original 
documents — Objection as to — When 
can be raised - (Oct) 200A 


———-§, 67 — Execution of document by 
pardanashin or illiterate woman — Mode 
of proof (July) 132B 


———-§, 68 + Proviso — Specific denial as 
to execution — Time for raising objec- 
tion (Oct) 222 


———-—§, 81 — Public document—Presump- 
tion and proof ` (July) 158 (FB) 


———S, 90 — Thirty years old compromise 
petition produced from Record Room 
where it has been kept as a part of decree 
— Presumption under S. 90 (July) 148A 


woe, 101-104 — See Hindu Law — 
Legal necessity (Feb) 28C 


D, 114 — Marriage — Presumption— 
Evidence showing that a woman was in 
continuous exclusive keeping of a man — 
Marriage can be presumed (July) 143A. 


———5§, 114, Illus. (e)—Regularity of official 
acts—Mutation proceedings (July) 148p 
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Evidence Act (contd,) . . 

116 — Persons admitting them- 
selves to be lessees of a person cannot set 
up the case of acquisition of title by 
adverse possession because a tenant can- 
not deny his landlords title (July) 134A 


——S, 145 — Evidence taken on Com- 
mission—Even if it is not read as evidence 
„in suit it would be available as previous 
statement for purposes of S. 145 

(Oct) 213C 


General Clauses Act (40 of 4897), 5. 8 — 
See Civil P. C. (1908), O. 39; R. 1 
- (June) 115B 


Government Grants Act (15 of 1895), S. 3 


el 
a 


— Scope and object — Mining lease is. 


not governed by Act (Feb) 40C (EB) 


Hindu Law — Joint family—Partition — 
Re-union can happen only between 
parties to original partition (Feb) 32 


-——Legal necessity — Legal necessity to 


support sale by guardian must be esta- 


blished .by. alienee—Recitals of legal 
necessity in the sale deed do not by them- 
selves prove legal necessity (Fed) 28C 


—— Partition — See also Hindu Law — 
Joint family -~ (Feb) 32 


—— Partition — Minor coparcener’s right 
to dispute partition effected by his father 
is personal. It cannot be exercised during 
his minority by his guardian (Feb) 24A 


—— Partition — Partition in respect of 
movables, when can be granted 

(Apr) 78D 
——Partition — In a suit for partition 
between the father and the sons, the 


eldest son is not entitled to Jyesthansa 
(May) 85A 


_— Partition — In a suit for partition 
between the.father and the son, the son is 
not liable ‘to share proportionately the 
liability on account of loans unless they 
were incurred for family necessity ` 
(Mav) 85B 


——Partition — Mitakshara School — 
Intention to separate can be gathered 
from recitals of previous partition in a 
document which need not be a partition 
deed (Dez) 266 


—Succession—Sons of the same mother 
but not sons of the same father — Not 
entitled to succeed as brothers 

(July) 158A 


certiorari 


Hindu Law (contd.) 
——— Unauthorised alienation by manager 
of joint family property — Effect 

(Oct) 206A 


Hindu Marriage Act (25 of 1955), 8. 7 — 
Ceremonies for marriage—Their perform- 
ance. will be presumed if factum of 
matriage is established (Feb) 38A. 


——S, 10 (1) (a) — “Desertion”—Separa. 
tion of spouses and animus ‘deserendi co- 
existing at: some. point of time must be 


proved | (Mar) 64 
———§, 10 (2) — See Ibid, S. 28 

(Aug) 163A; 
———S, 13— Petition for divorce—Ground 
of adultery -- Prior decree for judicial 


separation not necessary — Evidence and 
standard of proof (Aug) 168B- 


————-§, 28 — Scope and object — S, 28 is 
mandatory ~~ Ex parte decree for judicial? 
separation — Court not keeping in view 
duties cast on it by S. 28 — Effect — Re- 
scission of decree under S. 10 (2) - 


Hindu Succession Act (30 of 1956), S, 2 (2) 
— Members of Bathudi sub-caste being 
members of the Scheduled tribe are not 
governed by the Act (Apr) 78B 


HOUSES AND RENTS 


— Orissa House Eent Control Act (34 of 
4958), S. 6— An eviction order under S. 7 


. (2) passed by the Court in terms of a com- 


promise is-valid (May) 81B: 
--_—S, 6— Prohibition of a contrary agree- 
ment does not extend to landlords — 
Therefore a landlord can agree to waive @ 
ground entitling him to evict the tenant 

. (Nov) 245C 
—_ S. 7 (2) — “If he requires the house- 
in good faith” — Finding thereon arrived 
atin ignorance of the legal concept of 
the provision is liable to be quashed by 
(Nov) 289° 


—— S, 7 (2) — Landlord’s urgent need te: 
house his family in his only owned house: 
— When bona fide (Nov) 245A. 


——S. 7 (2) — “Good faith’—Illustration. 
(Nov) 245B: 


—Orissa House Rent Control Act (4 of 
4968), S. 7 (8) — Bar of defence — Non. 
payment of rent — Plea not raised in first: 
court — Appellate Court cannot bar. 
defence (Dec) 2574: 


z 
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Houses and Rents—Orissa House Rent Gon. 
- trol Act (contd.) ' 
——S, 7 (3)—Applicability (Dec) 257B 


——S, 7 (3), Proviso — Applicability 
| (Dec) 257C 


ERR: Zinn: — | 


Interpretation of Statutes — Provision 
whether mandatory or directory—Mat-ers 
- to be considered ` (May) 108C 


Land Acquisition Act (4 of 1894), S. 6 (1), 
Second Proviso — Contribution by Stete 


(Oct) 193 
——S, 23 — Compensation — Deter- 
mination of (May) 37A 


——_9, 23 — Assessment of compensation 


.— Method of valuation of land— Definite . 
material not available — Market value to 


be fixed by capitalising net annual in- 
come at 20 years’ purchase (Oct) 195 


————§, 23 — Determination.of compensa- 
tion — Market value — Principle’ 
l (Oct) 203A 
——S, 23 (1) — Market value — Fixazion 
after disregarding the evidence addrced 
is arbitrary = (Oct) 20C 
S. 28 — Interest — On enhancement 
of compensation under S. 18, the interest 
on ‘the enhanced compensation acczues 
from the date of dispossession and is pay- 
able upto the date of the payment of the 
excess a en (May) 87B 


Limitation Act (9 of 1908), Arts. 44 and 
_ 144 — Alienations by de jure guardian 
without legal necessity—Art. 44 applies 
but when such alienations are by de facto 
guardian 12 years rule applies (Feb) 28A 


——Arts. 189 and 144 — Acquisition of 
prescriptive title — Nature of possession 
under invalid lease (July) 134B 


— Art. 142 — Adverse possession— Pre- 
sumption and proof (July) 132A 


——Art, 142 — Plea of adversé possession 
- in respect of debutter properties 


_ (July) 145C 

———Art. 144—See_ . 
(1) Ibid, Art, 44 
(2) Ibid, Art. 189 


Limitation Act (36 of 1963), S. 3—Duz-y of 
Court to dismiss time barred applicetion 
(Jun) 119C "FB) 
-——S, 5—If erroneous but bona fide egal 
opinion alone causes delay in filing the 
appeal condonation can be granted 


(Ape) 76 





Z 


(Feb) 28A 
(July) 234B - 
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Limitation Act (1963) (contd,) 
——Arts. 64,65 — Adverse possession — 
Question of, is a mixed question of law 


and fact + Possession for. more than 
- 12 years—Does not necessarily mean that 


it is adverse (July) 186A 


—— Art. 65—See also ibid, Art. 64 


(July) 186A, 


——Art. 65 — Unauthorised sale of joint 
family property by manager — Suit for 
possession against purchaser by- non- 
alienating coparceners — Art. 65 applies. 
and not Art, 109 (Oct) 206B- 


—— Art, 109—See ibid, Art. 65 (Oct) 206B 


“Mines and Minerals (Regulation and De- 


velopment) Act (67.0f 1957), Pre. — Act 
cannot be said to be ultra vires the Con- 
stitution a (Apr) 68A 
——~§,: 18 — Mineral Concession Rules 
(1960)—The Rules are not ultra vires the 


Act or the Constitution (Apr) 68B 
——~S, 80—See also Constitution of India, 
Art. 226° (Apr) 68F 


——§, 30 — Relaxation of prohibitions in 
R. 58 (1) (a) and (b) in exercise of revi- 
sional power within limitations of the 
rule is not discriminatory to other desir- 
ous applicants (Apr) 68C 
——S, 80— The State Government cannot 
reserve a particular area for exploitation 
in the public sector in its own power but 
must make the necessary application— 
The Central Government can set aside 
such decision of the Stete Government 
and direct grant of the area to some other 
applicants to the exclusion of the State. 
Government (Apr) 68D: 


Motor Vehicles Act (4 of 1939), $.74 — 
Notification issued by District Magistrate. 
in exercise of powers delegated to him 
under S.74 read with relevant Motor 
Vehicles Rules — Party aggrieved can 
move the Government for rescinding the 
notification (Nov) 255 


MUNICIPALITIES 


—Qrissa Municipal -Act (23 of- 1950). 
S. 8 (16) ‘Magistrate of the District’—An 
Additional District Magistrate specially 
empowered by a notification under Sec- 
tion 10 (2), Criminal P. C. is a ‘Magis. 
trate of the District’ and is fully com. 
petent to preside over a meeting of the 
council -under S, 47 (1) and no specific 
authorisation under S, 3.(16) is necessary . 

(May) 108A, 


~ 


directory _ 


10 
. Municipalities — Orissa Munisipal Act 
4 (contd.) 
me §, 47 (1) —See ibid, S. 8 (16) ` 
) (May) 108A 


-——S, 417.A (1-A) (as amended by Act 16 © 


‘of 1968) —Constitution of notified munici- 
pality— Requirement as to publication of 


notification is mandatory — Non-compli- 


ance— Effect (Feb) 35 


.—0Orissa Rules for Election of Chairman, 


and Vioe-Chairman of Municipalities. 
R. 4 (3) — R..4 (3) is not ere but 
' May) 108B 


Nataral Justice — Ultimate conclusion in’ 
‘enquiry based on admission — Absence ` 
of reasonable opportunity of hearing does 


not vitiate finding (Mar) 56A 


Negotiable Instruments Act (26 of 18814), 


S. 4—Promissory note—In order to make 
A document a promissory note, it must 
show, in addition to the requisites of S. 4, 
the intention to make a promissory note 

. (Mavy) 95A 
——-§, 4, Illustration (b) ~ Promissory note 
— Statutory illustration cannot be ignor- 


_ ed and full importance has to be given to 


the same —- In the absence of any bar to 
negotiability in the document it shall be 
presumed to be negotiable (Mav) 95B 


-5. 4— Promissory note — Name given 
to a document is not. the determinative 
feature for deciding the nature of it 
(Mav) 95C 





- Orissa Civil Services (Classification; Con- 


‘trol and Appeal) Rules (4952) 
See under Civil Services, i 


Orissa Estates Abolition Act (4 of 1952) 
See under Tenancy, Laws. 


Orissa Gram Panchayat Act (4 of 1963) 


See under Panchayats. 


Orissa Hinda Religious Endowments Act 
{4 of 1882}, 5. 3 (x) — “Persons having 
interest’’ -— Members of general public 


having right to offer worship are interest- 


ed persons (Sep) 188D 


—S. 7 — Power to pass interim order 
— Scope . (Sep) 188A 


——-§, 28 —Jurisdiction of Commissioner 
of Endowment to transfer proceeding 
pending before the Assistant Commis. 


‘sioner to himself — Disposal of proceed- 


ing without recording evidence — im- 
proper (Dec) 259 
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Orissa Hindu Religious Endowments Aot 
(contd.) 

~ S, 42 (6) — Modification of scheme— 

Consultation with trustee is mandatory 
(Dec) 261B 

——S§, 79. A — Scheme under Madras Act 

of 1927 — Held continued in force `- 
(Dec) 261A . 


Orissa Housa Rent Control Act (31 of 1958) 
See under Houses and Rents. 


Griasa Houge Rent Control Ast (4 of 1963) 
See under Houses and Rents. ~ 


Orissa: Land Reforms Act Gé of 1960) 
See under Tenancy Laws.. 


Orissa Monay- Lenders Act (3 of 1939) 
See under Debt laws. —- . 


Orissa Municipal Act (28 of 1980) 
See'under Municipalities, 


Orissa Police Manual 
See under Civil Services, 


Orissa Prevention of Land ¥novoachment 
Act (46 of 195%) l 
See under Tenancy Laws, 


Orissa Prevention of Land Encroachment 
(Amendment) Act (20 of 1976) l 
See under Tenancy Laws. 


Orissa Public Demands Recovery Act (1'92 
4963), S. 42— See Civil P. C. (1908). S. 80 
(July) 154B 


- Orissa Rules for Election of Chairman and . 


Vice.Chairman of Municipalities 
See under Municipalities. 


Orissa Tenants Protection Aot (3 of 1948) | 
See under Tenancy Laws. 


Orissa Tenants Relief Act (5 of 4958) 
See under Tenancy Laws. 


PANCHAYATS 


—Orissa Gram Panchayat Act (4 of 1988), 
S.4(l)—Eligibility for Gram Panchayat 
election — Person included in electoral 
roll of Assembly constituency — Filigi- 
bility to be elected to Gram Panchayat 
under S. 10 (1) (a) though his name. does 
not appear in Wardwise roll prepared - 
under §. 9 . Mar) 59 


—S. 9 — See Ibid; S. 4 (1) (Mar) 59 
——S. 10 (1) (a — See Ibid, S. 4 (1) 


(Mar) 59 
—— S. 25 (1) (h)—Office of profit—Work- 
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TE — Orissa Gram Panchayat Act. 


(contd.) - 
ing as extra-departmental agent in brarch 
Dost office is holding office of profit - 
(Jan) 3A 


* 


Partnership Act (9 of 4932), S. 69 — £p- 

_ plicability — Agreement, though implizd, 

to share prosts of business is essential 
(Feb) 17 


Railways Ket (9 of 1890), S, 72 (Prior to 
amendment in 1961) — Suit against Reil- 
way—Consignment of oil in tank wagon 
made by A at. Hapur to be delivered to 
self at Cuttack andthe consignor was to 
arrange delivery to B at Cuttack — Heald 
before transfer of ownership rights to B. 
he had no right to maintain a suit agaiast 
the railways for the loss of oil that occur. 
red during transport _ (May) 1¢iB 


_ -——S.77 — Notice — In case of throcgh 
. booking of goods carried over several 


‘railway administrations notice of claim’ - 


for the loss or damage to-the goods under 
Section 77 as well as notice under S3c- 
tion 80, C. P. C., has to be given to ezch 
of the railway s concerned (May) 101A 


` Record of Rights — Settlement records 
neither confer nor extinguish title and if 
the plaintiff has title otherwise to. -he 
property the record of rights cannot affect 
such title (Nov) 2435 


Registration Aot (16 of 1908), S; 58 (1) (c) 
Endorsement as to payment əf morey 
made in his presence — Initial presump- 
tion as to payment of consideration of zhe 
document is raised therefrom (Nov) 285D 


Representation of: the People Act (42 of 
4051), S: 85 (5) (as amended in 1956) — 

Amendment of election petition — Fro- 
posed amendment seeking to furnish fur- 
ther particulars by citation of additional 
instance and amplification of the grornd 
‘already taken can be allowed (Aug) 169 


Rica Milling Industry (Regulation) Act 
{21 of 1938), S S, 7—See also ibid, S. 12 


(Oct) 202B - 


‘nn Sy 7 — Revocation or suspénsior of 
licencé —‘Otherwise’-—Word ‘otherwise’ 
covers reference by rival claimant 

: (Oct) 202A 
——S, 12—See also ibid, S.7 (Oct) 202A 


—— S, 12—Appeal—The appellate autho- 
rity cannot suo motu start proceeding for 


Rice Milling Industry (Regulation) Aot- 
(contd.) 

—QOnly -the licensing authority can do it 

under S. 7 - ` (Oct) 202B 


Bpecific Relief Act (4 of 1877), S. 27 (b) — 
‘Bona fide’ purchaser for value without 
notice — Onus to prove rests on the pur- 
chaser (Nov) 285A 


| ag: 27 (b) — Bona fide purchaser—Re- 


quirements < (Nov) 235B 


~S. 42 — Declaratory suit — Mere 
demand for Government dues whether ` 


Bives rise to a course of action for suit 


(Jul) 154C | 


Specific Relief Act (47 of 1963), S. 6—See 
also Constitution of India, Art. 226 
(Feb) 40F (FB) 


——5, 6 — Possession of leasehold of 
colliery taken by State Government — 
Relief under S. 6 not available 

(Feb) 40B (EB) 


—s. 34 — Where the plaintif alleges © 
that he was in possession of the property 
and sues for declaration of his title and 
confirmation of his possessioa the suit is 
not bad under S. 84 (Nev) 248E . 


——S. 41—Subordinate Court -— Court of 


` Munsif is not subordinate to that of the 


Subordinate Judge within meaning of 
S, 4l (Jua) 115D 


9, 41 (b)—Certificate Officer — Court 

not subordinate to subordinate Judge — 

wet of A cia under section applies 
(Sep) 186A 


Sri Jagannath Temple Kot (44 of 1955), 

. 21—Powers of Administrator- to alter, 
substitute and provide suitable receptacles 
for proper collections of Bheta and Pin- 
dika, and Parakhas and Jharis (Jan) 10 


Stamp Act (2074899) `- `. 
See under Stamp uy: 


STAMP DUTY 


—§tamp Act (2 of 1899), S. 86 —Admissi-. . 
bility of document in evidence not speci- 
fically challenged in trial court cannot be 
called in question in second appeal on the 
ground that document has not been duly’ 
stamped (Sep) 182A. 


cancellation or revocation of the licence | 


' 49 . Subject Index, A. I, R. 1972 Orissa 


State Financial Corporation Act (63 of 
1251}, S. 10 (e)—“Director”—Meaning of 
— Director means an individual and not 
a body corporate (Oct) 217 


Succession Act (39 of 1925), Ss. 283 (1) (c) 
and 284 — Two wills — Probate proceed- 
ings in respect of first will—Part of pro. 
perty purchased from one of the legatees 
relying on second will—Purchaser affect- 
ed if probate is granted (Sep) 178 


——S, 284 — See ibid, S. 288 (1) (i) 
(Sep) 178 


Tamil Nadu Estates Land Act (4 of (1908) 
See under Tenancy laws, 
TENANCY LAWS 


Bihar and Orissa Tenancy Ast (2 of 1913), 
S. 286 (1)—Protection under — Nature of 
(Noy) 231A 


—Orisea Estates Abolition. Act (4 o? 1952), 
_§, 2 (h)—See Ibid, S. 5 (Nov) 248C 


---— Ss. 5 and 2 (h) — Tanks, tank beds, 
Dandas and other paramboke lands locat- 
ed within a leasehold which has been 
. segregated from the estate by creation 
of some interest other than an interme- 
diary interest.in accordance with law 
cannot vest in the State by operation of 
the Act (Nov) 248C 


S.5—The Act has not adopted the 
wide definition of “estate” given in 
Art. 31-A (2) of the Constitution 

E (Nov) 248F 


~——S. 7 (1)—On the application made by 
an intermediary under S, 8-A of the Act 
if the land- is settled under Ss, 6 and 7 of 
the Act on him his co-sharer will also be 
entitled to the benefit (May) 91A 


--—S, 8.A—See also Ibid, S, 7 (1) 
° (May) 91A 


——5. 8-A — Co-sharer of intermediary 
can file an application under the section 
(May) 91B 





~— Ss. 8-A and 39 — Occupancy tenant 
whose objection filed after six months of 
notice of ex-intermediary’s application 
under S,8-A for fixation of fair rent for 
land claimed to be in his possession im. 
mediately prior to vesting was rejected 
as time-barred, could not file a suit for 
declaration of his status as an occupancy 
tenant (Nev) 252B 


' apply 


Tenancy Laws — Orissa Estates Abolition - 
Act (contd.) 
———S, 8.A and (8)(1)—Section 8-A applies 
even to occupancy tenants—Hence where 
the ex-intermediary applies under S. 8-A 
for fixing fair rent alleging khas posses- 
sion with himself, the occupancy tenant 
ought to file his objections within time 
prescribed under S, 8-A (4), (Nov) 252C. 


S. 39—See Ibid, S.8A — (Nov) 252B 


—Ovissa Land Reforms Act (46 of 1960), 
S. 9 — Construction of dwelling house by 
raiyat on land obtained from (tenant) 
—He cannot be evicted from land so 
obtained _ (Nov) 231C 





——§, 59 (2) — Revisional authority — 
Powers of (Dec) 271 


— Orissa Prevention of Land Enoroachment: 
Act (45 of 1954), Pre. — Validity -—- The 
Act and the amending Act 20 of 1970 are 


separately and together void (May) 88: 
——S. 3—See Ibid, Pre, (May) 88 
——S, 5—See Ibid, Pre. (May) 88 
—S, 6—See Ibid. Pre. (May) 8&- 


—Qrissa Prevention of Land Ensroachmant 
(Amendment) Act (20 of 1970), Pre. — See 


- Tenancy Laws — Orissa Prevention of 


Land Encroachment Act (1954), Pre. 
: (May) 88- 


—Qrissa Tenants Protection Act (3 of 1948), 


-§.7 (1)—See Orissa Tenants Relief Act 


(5 of 1955), S. 9 (1) 


—Orissa Tensnts Relief Act (5 of 1955),. 
S. 9 (1)—Dispute as to relationship of 
landlord -and tenant — Section does not. 
(Nov) 233A 


(Nov) 233A 


mer) 11—Dispute between two sets of 
tenant — Section does not epply 
(Nov) 233B- 


—S, 11.A—Bar of jurisdiction — Suit 
against trespasser for possession of land. 
—Trespasser starting proceedings under 
the tenancy Act subsequently — Suit not 
barred but only further proceedings in it 
are stayed (Oct) 209- 


—Tamil Nadu Estaies Land Act (i of 
4908), S. 3 (16) — Section 3 (16) is not re. 
trospective in operation (Nov) 248A, 
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Tenancy Laws—Tamil Nadu Estates Lard 
Act (contd.) : 


 ——§, 3 (16)—Merely because tanks aʻe 
dug on rayati land, the nature of lard 
used as beds and bundhs of tanks is not 
changed i (Nov) 245B 


Transfer of Property Act (4 of 1882), S. E4 
— Transfer of ownership — The passir g 
of title on execution of a sale de«d 
depends on the intention of the parti -:s 
with which they have executed the sade 
deed (May) “9 


——§, 54 — Sale of mortgaged propery 
to usufructuary mortgagee — Is sale of 
tangible immovable property (July) 18€B 


——§, 54 Delivery—Property usufrec-. 


tuarily mortgaged sold for price less thin 


Rupees 100/- — Delivery how to e . 


effected (July) 13t C 


=S, 58 — See Ibid, S. 54 (July) 13€B 


——S, 60 — Usufructuary mortgage is 


T, P. Act (contd.) 


extinguished by operation of law—Effect 
— Suit for declaration of title and reco- 
very of possession is maintainable 

{Feb) 38B 
——S§. 106 — “Contract to the contrary” 
— It cannot be readin an oral lease of 
house with a term requiring tenant to 
“vacate without protest whenever land- 
lord asks him to do so”—Notice is neces- 
sary for eviction (Feb) 26 


——Ss, 108, 111 (a) — Mining lease — 
Covenant of re-entry — Right of re-entry 
has to: be exercised during currency of 
lease (Feb) 40D (EB) 


—~—§, 108 — Mining lease — Covenant 
of re-entry — Re-entry limited to part of 
lease-hold is not in accordance with law 

(Feb) 40E (FB) 


———S, 111 (a) — See Ibid, S. 108 
(Feb) 40D (EB) . 


——S, 116 — See Constitution of India, 
Art, 226 (Feb) 40F 


ORISSA CASES OVERRULED, REVERSED AND DISSENTED 
FROM ETC. IN A. I. R. 1972 = tox 


AIR 1956 Orissa 34 = 21 Cut L T 283, Satrughan 
‘Mall v. Revenue Commr. Orissa — Diss, AI 
1972 Punj 36A (FB) (Feb). ` 


AIR 1956 Orissa 129 = 1056 Cri L J 909, Artatran 
Mahasuara v. State — Over. AIR "1972 SC 
TILE (Mar). 


' AIR 1965 Orissa 2, Sadhucharan Patri v. Sudarshan 
Patri — Diss. AIR 1972 Ker 135 (July). 


(1965) $1 Cut L T 1140 = ILR (1965) Cut 457, 
State of Orissa v. Gauricharan Kanungo — 
Held no longer good law. AIR 1972 Orissa 
154B (Jul y). 


ILR (1967) Cut 333, Chandrasekhar Singh Bhoi vy. 
State of Orissa — Revers, AIR 1972 S C4864 


(Mar). 


‘TLR feat Cut 446, B. Patnaik Mines Pvt. Ltd. v 
: Mohanty, Sales Tax Officer ~ Over. 
AIR 1972 S C 2617 (Dec), 


AIR 1968 Orissa 94 = 34 Cut L T 178, Nerayana 
Das v. Kasinath Pani — Diss. AIR 1972 Mys 
215 (Aug). 


_ Diss, = Dissented from in; Over. = Öreiriled in; Revers, = Reversed in. 
a 4 > + 


AIR 1969 Orissa 1, Uttareswari Rice Mill, Berhame 
pur v, Sales Tax Officer, Intelligence Wing. 
Vigilance, Berhampur — Revers, AIR 1972 
S C 2617 (Dec). 


AIR 1969 Orissa 152 == ILR (1969) Cut 93, Md. 
Serajuddin v. State of Orissa -= Over. AIR 
1972 Orissa 40C (FB) (Feb). 


(1970) F. A. No. 40 of 1964 DJ- 5-8-1970 (Orissa)— 
Reyers. AIR 1972 S C 1048B (May). 


AIR 1970 Orissa 131 = 36 Cut L T 567, Narayan: 
Patra v. Tara Patrani — Diss. (1) AIR 1972 
Bom 18A (Jan); (2) AIR 1972 Mys 286 (Oct). 


AIR 1971 Orissa 211 == (1970) 1 Cut W R 269, 
Priyanath Mohanty v. Indumati Bewa — 
Diss. AIR 1972 All 540B (Dec). `’ 


ILR 1971 Cut 1186, Harinarayan v. State of Orissa 
Reyers, AIR 1972 S C1816 (Aug). 


AIR 1972 Orissa 40 (FB), R . S. Chandanmul? 
Indrakumar Private Ltd., v. State of Orissa 
Reyers, AIR 1972 SC 112 (O68). 


| 
| 
| 
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COMPARATIVE TABLES 


Supplement to Comparative Tables of Previous years 


. Owing to late receipt of other Journals the following Supplement to 
Comparative Tables of A I R = Other Journals is issued 


AIR 1970 Orissa == Other Journals 


of 


~ 


AIR F Other Journals 
1236 41 Ss JR BS5 
199 40°77 R 595 


AIR 1972 Or: ssa = Other Journals 


AIR 


AIR Other Journals 
1 (1971)2 Cat WR 19| 87 
ILR (1971) Cut 954 
$ (1971) 1 Cus WR 23) 68 
37 Cut L T 222 76 
g (1871) 1 Cut 
, W R 338 
10 (1871) 1 Out 78 
WR 934 
12 (1971) 1 Cut 81 
W R 861 
; ILR (1971) Cut 825 
14 (1971) 1 Cut 
` WR 824 |- 
17 (1971) 1 Cut ` 85 
W R 848 
21 (1971) 1 Cut 87 
WRR 88 i 
94 (1971) 1 Cut 88 
W R 881 
ILR (1971) Cut 769 
26 (1971) 1 Cut 
W R 867 81 
28 387 Out LT 178 
32 (1971) 1 Cut 
W R843 94 
83 387 Cut L T 553 
: (1971) 1 Cut 95 
W R289 
' B85 (1971) 1 Out 
3 99 
88 af Cnt LT 498 . 
40F BILR (1971) Out 891} 1091 
53 (1971) 2 Cut ida 
l WR779 
- 87 Out LT 891 t 
56 ILR (1971) Cut 722 . 
69 (1971) 1 Cus 
W R438 aia 
81 (1971) 1 Out 
W R46 115 
ILR (1971) Cut 6 82 
84 (1971) 1 Cut 


W R737 


Other Journals 
(1971)1 Out : 
f W R €05 
ILR (1971) Cut 732 
(1871) 1 Cut 
W R54 
37 Out LT 61 | 
(1971) 1 Cut 
W R239 


(1971) 1 Cut , 

W REOS 
37 Cut L T 25}: 
ILR (1871) Cnt 623 
1971 Ren C J £99 


(1971) 2 Cut 
W R ¿26 
(1971) 2 Cut ` 
WR <é16 
(1971) 2 Cut | 
WRE £38 
37 Cut L T.87% 
ILR (1971) Cut1109 


37 Cut L T 94é 
(1971) 2 Cut 
WR E43 
(1971) 20ut : 
W R298 
(1971) 2 Cut 
. WRZ% 
87 Cut L T 975 


(1971) 2 Cut - 
WRES 


37 Cut L T 10:2 
(1971) 2 Cut 

W Rt45 
ILR (1971) Cut 1309 
(1871) 2 Cut 

WR £20 
87 Cut L T 1028- 
(1971) 2 Cut | 

W R683 
ILR (1971) Cut 1028 
87 Cut L T 1082. 


| 
| 


Other Journalg 
ILR (1912) Cut 85 
(1972) 1 Cut 

W R53 


f 38 Cut L T 8 


(1871) 2 Cut 
W R310 
37 Cut L T 1007 
87 Cut L T 890 
37 Cut L T 848 
(1971) 2 Out 
WR 


(1971) 2 Cut 
R 202 
(1871) 2 Cut 
W R237 
88 Cut L T 261 
(1972) 2 Cut 
W R1482 
38 Cut L T 95 
(1972} 1 Cut 
W R 698 
(1972) 1 Cuf- 
W R 686 
(1972) 2 Lab L J 526 


(1972) 1 Cut 
W R 625 
(1972) 1 Cut i 
W R832 


38 Cut L T 446 


W R748 (224FB38 Cut L T 349 


AIR Other Journals {AIR 
119FB (1972) 1 Cut -1188 
WR147 |193 
ILR (1972) Gut 130 
132 38CutLT183 
134 387 Cut L T1197 |195 
136 a Cut L T 1114 
1971) 2 Cut 
© WRsa4 |187 
141 88 Cut & T 44 1200 
143 38 Cut LT 39 202 
145 88 Cut LT 32 
148 (1971) 2 Out 203. 
W R814 
153 (1971) 2 Cut ~ [206 
~ WR962 jog 
154 (1971) 2 Cut 
W R97 
158FB(1972) 1 Cut 211 
WRS? lajs 
88 Cut LT 82 
ILR (1972) Cut 161 |n g 
181 (1971) 2 Cut 
W R465 
38'Cut L T 129 - 
163 ILR (1971) Out 1447 217 
169 (1971) 2 Cut 
W R 893° |219 
ILR (1971) Cut 1438 
172 (1971) 2 Cut 212 
JLR (1972) Cut 580 
177 37Cut LT 1104 
-~ (1972) 2 Cut 
W R872 
178 (1971) 2 Cut 231 
W R704 |233 
182 (1971) 2 Cut 
W R191 
37 Cut LT 889 235 
188 (1971) 2 Cut 
W R548 |239 


- 37 Cut L T 1173 


(1972) 1 Out - 
_W B 480 

ILR (1972) Cut 469 
(1972) 2 Lab L'J 432 
38 Cut L T 313 
(1972) 1 Cut 

W R270 
ILR (1972) Cut 228 
(1972) 1 Cut 

WRIJ 
88 Gut L T 548 
ILR (1972) Qué 819 


< 


A. I. R. 1972 Orissa = Other Journals (coneld.) 


a6 
3 AIR Other Tausaate AIR Other Jcurnals AIR- Othar Journals JAIR 
243 38 Cut L T 498 248 (1972) 1 Out 257con1972 Ren © R637 |265 
(1972) 1 Cut W R 670 1972 Ren © J 789 |266 
W R737 - . ILR (1972) Cut 485 l 
; ; 259 (1872) 1 Cut l 
1972 Lab I O 1435 |352 38CutL'T 459 W 268 
245 88 Cut LT 582 ILR (1972 Cut 834 
(1972) 1 Cut . l : . 281 88 Cut LT 331 
W R956 |2565 38 Cut L D827 288 (1972) 1 Cut 271 
ILR (1972) Out 659] 257 `38 Cut L T 382 W R249 
Other Journals = All India Reporter 
ILR (4974) Cut ILR (1972) Cut 37 Cut L T ('72) 38 Cut L T 
ALR Cut AIR ILR Cut AIR Cut LT AIR Cut LT ‘AIR 
$23 1972 Orissa 81 | 228 1972 . Ori 233 į 691 1972 Orl 53| 1 .1972 SO 488 
632 »  » Lj 469 wn » 234 | 839 a » 182] 18 » Ori 132 
722 " " 56 485 ” 948 848 4 H» 200 ; 
732 » `» 681580 » » 172| 877 oo» » gs] 32 ” o ™ 246 
1023 » ALB | ggg 1973 „ gg|890 »” » 197/359 » » 18 
1109 » » BB 945 » » D| 44 » ^» 141 
1309 » » 108 a 1812 : mi 972 » » 951 62 » » 493 
aa 169 667 1978 » g]|1007 » » 195 87 » SC 438 
: 747 » » |102 108) go „ Ori 158 
1033 » » 1412 : 
nan 834 1972 » 252 1052 »  » 2115 96 ” » 211 
869 » SO 180 |3104 » » 177/116 » BO 789 
ILR (4972) Cut | 929 1973 Ori 47} q314 » » 386/199 » Ori 161 
ILR Cut “AIR” 1171 » 186/435 1973.» 33 
1 1971. SC 671 1197 » n 184 
E oni dae 255 1972 SC 180 
123 1971 sc’164e | (74) 87 Cut L T 261 » Ori 209 
130 1972 Ori 119 | CutLT AIR —= 367 » BO 843 
459 1971 SC 2319 | 251 1972 Ori 8l 985 s» Ori 271 
461 1972 Ori 158 | 618 » » 7% 313 » n” 281 


Other Journals 
(1972)'1 Cut W R 74 
(1972) 1 Cut 

WR 851 
38 Cut L T 402 
(1972) 1 Cut 

W R530 
88 Cut L T 285 
(1972) 1 Cut W R405 


38 Cut L T 
Cut LT AIR 
331 1972 Ori 281 
837 1973 » ._15 


348 1972 » 224 
368 1973 » 21 
$82 1972 » 257 
402 " ~ 289 
445 » » 222 
459 " » 252 
481 » KC 1816 
488 >» Ori 243 
527 ” „ 355 
532 x »” 245 
546 " » 239 
649. » O 2112 


695 » Ori 8 


764 1973 » 44 
812 ” „n 43° 





Orissa High 


wt ¢ z 2 : ; 
Article 154 (2) (b) if there is no council 


‘AIR 1972 ORISSA 1 (V 59 C 1) >. ` 
G. K. MISRA C. J. AND mx 
R. N. MISRA J. E 
Golakh Behari, Petitioner v, Sta 2! of 
Orissa represented by Chief _ Secretary, 
Govt. of Orissa and others, Opposite Par- 
ties. j 7 s i 
= 0. J. C. No. 36 of 1971, D7- ziL6- 
4971. 4 


Constitution of India Art. 154 (2) |(b) 
— Executive power ‘of State — Chief 
Minister tendering resignation on ` 3-l- 
1971 — Resignation accepted on. same 
date -— Presidential proclamation uader 
Art, 356 issued on 11-1-71:— Election for 
chairmanship of Panchavat under Jri- 
ssa Panchayat Samiti Act and Rules ^eld 
on 10-1-1971 i. e. on a date when there 
was no cabinet — ‘Held, election was 
valid in view of Art, 154 (2) (b). AE 

l (Paras 19, 24) 

Where the Governor has.to perform 
certain executive functicns with the ‘aid 
and advice of the Council of Minis-ers. 
then such acts done by him in the absence 
of the cabinet are unconstitutional .-and 
void, But the Election Officer, Presiding 
Officers and Polling officers dischaz ged 
their duties under the Orissa Panchayat 
- Samiti Act on 10-1-1971 and - did - not 
exercise any executive function vesting 


in the Governor under Article 154 -.(1). | 


The Council’ of Ministers is. not entitled 
to tender any ‘aid and advice. relatirg to 
the discharge of functions in exercise of 
the statutory powers of these officers. 
AIR 1956 Madh B. 163 and ATR 1971.SC 
1002 Rel. on. (Paras 19, 24) 


Executive Act performed Iby 
subordinate officers under any law may 
‘be valid even if there is no cabinet for a 
few days, Difficulties may, however, 
arise even in the: performance of execu- 
. tive acts under any law as envisaged|in 


1O/JO/E455/71/YPB -` |: 


anamma an ę > ła r £4 wey 


Court 


of Ministers or President’s rule for .a 
Pretty length of time. Such an unfortu- 
nate position leading to break down of 
the Constitution would hardly arise. 
(Para 24) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 1002 (V 58) == 
. (1971) 2 UM NP 612 U.. N. R. Rao 
v. Smt, Indira Gandhi 
(1956) AIR 1956 Madh B 163 (V 43) 
= 1956 Madh BLJ 642, Laxminara- 
yan Gupta v. Collector District 


Shivpuri 19 
(1955) ATR 1955 SC 549 (V 42) = 
1955-2 SCR 225, Ram Jawaya 
Kapur v. State of Punjab 13 
L. Rath, U. K. Nanda and A. Das,” 


for Petitioner; Advocate General, A. K. 
Misra and S. N, Kar, for Opposite Par-, 
ties. - 
G. K. MISRA, C. J.:— The facts of 
the writ application may be 
short. The petitioner is a member of the 
Swatantra party. He was: a candidate 
for the Chairmanship of the Delang 
Panchayat Samiti, the election of which 
was held on 10th of January, 1971. 
Abhimanyu Ransing (opposite party 
no, 5) and Harihar Jena (opposite party 
no. 6) were the contesting candidates. The 
poll was taken on 10th January. 1971. 
Opposite party no. 5 secured 103 votes 
while the petitioner secured 95 votes. 
Thus' by a margin of 8 votes opposite 
party no. 5 was declared elected. The 
petitioner prayed for issuing of a suit- 
able writ for setting aside the election of 
opposite party no, 5, >. 


‘The election is assailed on an aver- 
ment of the following facts. The coali- 
tion cabinet of the Swatantra and Jana 
Congress Parties ‘tendered its resignation 
to the Governor on 9-1-71 at about 
7.30 p. m: The Governor accepted- the 
Chief Minister’s ‘resignation at’ about 
.8.30 p. m. on the same day. The Presiden- 


stated in» ` 
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tial proclamation under Article 356 of 
the Constitution was issued on 11-1-71. 
Thus for about two days from 9-1-71 till 
11-1-71 there was a Governor without a 


cabinet. The petitioner’s stand is that 
the executive power of the State shall 
be exercised by the Governor either 


directly or through officers subordinate 
to him in accordance with the Constitu- 
tion and as there was no cabinet the 
Governor could not exercise such execu- 
tive power. The Collector, Puri (ppo- 
site party no. 3), could not exercise the 


function of an Election Officer and had. 


no authority to appoint Presiding Offi- 
cers and Polling Officers to conduct the 
election held on 10th of January 1971 and 
that the election held on that day was 
invalid and inoperative, 

No counter affidavit has been filed 
on behalf of the contesting candidates. 
The State Government and the Union 
Government have however filed their 
counter affidavits contending that the 
election was valid. The main plan of 
their stand is that 10th of January 1971, 
the date of polling, had been fixed long 
before under the Orissa Panchayat 
Samiti (Conduct of Election) Rules, 1970 
(hereinafter to be referred. to as the 
Rules) framed under Section 57 of the 
Orissa Panchayat Samiti Act. 1959, (here- 
inafter to be referred to as the Act); that 
the Election Officer, Presiding Officers 
and Polling Officers functioned under 
the provisions of the Act and the Rules 
and that the election was valid even 
though there was no cabinet on 10-1-71. 


2. The sole question for 
consideration in. this writ appli- 
cation is whether the election held on 
10th of January 1971 was invalid cue to 
the absence of a cabinet to aid and assist 


the Governor in exercising executive 
power. 
Se Before noticing the rival con- 


tentions of the parties.it would be proper 


to have a glance through the relevant 
provisions of the Rules under which 
election of Chairman of Péncha- 


yat Samitis and conduct of polling take 
place. Rules 3 to 37 in Part I of the 
Rules deal with election of Chairman of 
Panchayat Samitis and conduct of poll- 
ing. Some of these Rules may be ex- 
tracted to understand the scheme .under 
which polling is conducted and election 
of the Chairman is held: . 

"3. (1) The Election Officer shall, at 
least three weeks before the date fixed 
for election, issue notice in the form 
prescribed in Schedule I, calling for 
names of candidates for the office of the 
Chairman of each of the Panchayat 
Samitis. x x X X 


4. The Election Officer shall arrange 
for supply of forms relating to the elec- 


tion of the Chairman of Panchayat 
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Samiti at the office of the Block concern- 


ed. a 

7. The Election Officer shall, 
appointed time. date and place 
nomination papers separately `for the 
office of the Chairman of Panchayat 
Samiti in the form prescribed in Sche- 
dule IJ. He shall then scrutinise the 
nomination papers at the appointed time, - 
date and place in the presence of the 
candidates, their proposers and seconders, 
if any who may be present. If he finds 
that the candidates are duly qualified in 
accordance with the provisions of clause 
(a) of sub-section (3) of section 16 of the 
Act and not disqualified under any of 
the clauses of section 45 of the Act, he 
Shall approve their candidature. Objec-~ 
tions. if any. filed in the course of 
scrutiny shall be enquired into summari- 
ly ‘by the Election Officer and his: deci- 
sion accepting or rejecting the nomina- 
tion papers shall be endorsed on the 
body of the nomination papers with 
reasons for the decision. 


9. If after scrutiny under rule 7, 
there is only one candidate duly nomi- 
nated for the office of the Chairman of 
the Panchayat Samiti there shall be no 
poll and the Election Officer shall 
immediately declare the person so nomi- 
nated to have been duly elected. 

10. In case of a contest, the Election 


at the 
receive 


Officer shall immediately after the 
scrutiny, prepare a list of the validly 
nominated candidates separately for 
office of the Chairman of each of the 


Panchayat Samitis in the form prescrib- 
ed in Schedule III. The names of the 
candidates shall be arranged in alphabe- 
tical order in the list in Oriya. Before 
drawing up the list, the Election Officer 
shall assign symbols for each candidate 
from among those specified by Govern- 
ment under rule 14. The symbol so 
assigned to each candidate shall also be 
indicated in the list in the form prescri- 
bed in Schedule III. 


11. A list of the validly nominated 
candidates for the office of the Chair- 
man of the Panchayat Samiti shall also 
be published in the Notice Board of each 
of the Grama Panchayat and Panchayat . 
Samiti concerned at least one week 
before the date fixed for election. For 
publication, the form prescribed in Sche- 
dule IIT should be adopted. 

12. It shall be open to a duly nomi- 
nated candidate for the office of the 
Chairman. Panchayat Samiti to withdraw 
his candidature by presenting an appli- 
cation in person in the form prescribed in 
Schedule IV to the Election Officer at 
least three clear days before the date 
fixed for the poll. On such withdrawal, 
if there were only two contesting candi- 
dates including the person withdrawing 
candidature, the other candidate shall be 
declared elected. If on the other hand the 


1972 


number . of candidates including {the 
person withdrawing candidature exceeds 
two. the polling shall proceed for . | the 
remaining candidates, 


15. The Election’ Officer shall -pro- 
vide a ballot box-to each ‘polling station 
for election of the Chairman of |the 
Panchayat Samiti. Such box shall i be 
so constructed that the ballot papers ican 
be inserted through an opening without 
affecting the secrecy of voting but čan- 
not be removed without opening, break- 
ing or otherwise tampering with ithe 
arrangements of the receptacle. 


17. There shall be a presiding Offi- 
cer at each polling station who shaill be 
responsible for the proper conduct | of 
polling and he shall exercise such powers 
of the Election Officer as may be tde- 
legated to him. There may also! be 
Polling Officers for each polling Station 
according to requirement to assist ‘the 
Presiding Officer, as may be appointed 
by the Election Officer, | 

19. The’ Polling at each polling Stat- 
fon shall: take place © during the hours 
from 7 A. M. to 11 A. M. ze 
; 24. It shall be the responsibility 

the Presiding Officer - to proceed to 
polling station well in advance of ithe 
time fixed for the poll and make . ithe 
required arrangements so as to ensure 
that polling commences exactly at’ Ithe 
time notified by the Election Officer: 


of 





35. The result of the counting of |the 


ballot papers in respect of Chairmanship 
of Panachayat Samiti shall be recorded 
in: the, form prescribed in Schedule;-VII. 


36. x x xXx x x x It will be open to 
the candidates.or their Polling Agenis to 
affix their scrutiny of the results-of |the 
elections to the officé of the Chairman 
of Panchayat Samitis, the Election Officer 


shall carefully check up the votes polled ,; 
by different candidates in the presence 


of candidates concerned or their Polling 
Agents as may be present and announce 
the result after recording in the form 
prescribed in Schedule VIII the total 
number of votes polled by each contést- 
ing candidates. x x x x x x 

37. (1) After receipt- of the result 
from the Election Officer, the Collector 
of the District shall publish the name of 
the. duly elected candidate in his notice 


board for the. purpose af sub-section} (6) 


of Section 16 of the Act. ii 
. X x x x x x" 


å. A survey of the rules in Part I 
clearly shows that there is a comprehen- 
sive scheme as to how the election for Ithe 
Chairmanship takes place and the poll is 
conducted, The. duties to be performed 
by the Election Officer have been fall 
statutorily’ prescribed. No executive 
function has been left to the discretion 
of any executive officer. The entire pro- 


cess of election and polling is ‘to’ be per- 
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formed by the Election Officer in accor- 
dance with the statutory mandate. 


5. In the aforesaid background the. 
rival contentions of the parties may be 
noticed. Mr. Asok Das advanced the 
leading argument on behalf of the peti- 
tioner while the main argument on behalf 
of the opposite parties was advanced by 
the learned Advocate-General:. and 
M. Mohanty, R. K. Mohapatra 
and 5. C. Mohapatra amongst- others. 


‘6. ` The contention of Mr. Das is 
that the Governor cannot exercise his 
executive power without a cabinet: There 
being no cabinet for two days the civil 
service had no juristic status even though 
it had physical existence. The «election 
held on 10-1-71 was done by the functio- 
nary without constitutional authority and 
was as such void. 

On behalf of the opposite parties it 
was contended that the acceptance of re- 
signation of the Chief Minister by . the 
Governor did not create any constitu- 
tional dead-lock in working out the pro- 
visions of the Act and the Rules. 

The rival contentions require careful 
examination. 

T For proper appreciation of the 
contentions raised, the following Articles 
of the Constitution are relevant and may 
be extracted. 

. _153.: There shall be a Governor for 
each State, x KX KX xX xX. ` 


154. (1) The’ executive power of the 
State shall be vested in the Governor and 
shall be exercised -by him either direct- 
ly or through officers subordinate to him 
in accordance with this Constitution. 

' Q) Nothing in ‘this’ Article shall— 

(a) be deemed to ‘transfer to the 
Governor any functions conferred by any 
existing law on any other authority: or 

(b) prevent Parliament or the Legis- 


‘lature of the State from conferring by 


law functions on any authority subordi- 
nate to -the Governor. | 


162.. Subject to the provisions of this 
Constitution, the executive power of a 
State shall extend to the matters with 
respect to which the Legislature of the 
State has power to make laws: 

>. X x x x x x 

.. 163. (1) There. shall be a Council of 
Ministers with the Chief Minister at the 
head to aid and advise the Governor in 
the exercise of his functions except in 
so far as he is by or under this Constitu- 
tion required. to exercise his functions 
or any of them in his discretion, 


(2) If any question arises whether 
any matter is or is not a matter as’ res- 
pects which the Governor is by or under 
this Constitution required to act in his 
discretion, the decision of the Governor 
in his discretion shall be final, and the 
validity of anything done by the Gover- 
nor shall not be called in question. on the 


? 


Governor mean officers subordinate . 
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ground that he ought or ought not‘ to 
have acted in his discretion. 

(3) The question whether any, and 
if so. what, advice was tendered by 
Ministers to the Governor shall not be 
inquired into in any Court. 

164. (1) The Chief Minister shall be 
appointed by the Governor and the other 
Ministers shall be appointed by the Gov- 
ernor on the advice of the Chief Minis- 
ter, and the Ministers shall hold office 
during the pleasure of the Governor. 


x x x x. x 

(2) The Countil of Ministers shall be 
Collectively responsible to the Legislative 
Assembly of the State. 


x X x x x x 

166. (1) All executive action of the 
Government of a State shall be express- 
ed to be. taken in the name of the Gov- 
ernor, 

(2) Orders and other instruments 
made and executed in the name ot the 
Governor shall be authenticated in such 
manner as may be specified in rules to 
be made by the Governor, and the 
validity of an order or instrument which 


.is So authenticated shall not be called in 


question on the ground that it is not an 
order or instrument made or executed by 
the Governor. 


(3) The Governor shall make rules 
for-the more convenient transaction of 
the business of the Government of the 
State, and for the allocation among Mini- 
sters of the said business in so far as it 
is not business with respect to which the 
Governor is by or under this Constitu- 
tion required to act in his discretion.” 


8. Mr, Asok Das on behalf of 
the petitioner develops his contention as 
follows: 


The Governor under the Constitu- 
tion is the head of the State but is not 
the head of the Executive; he represents 
the State but does not rule the State; 
officers or authorities subordinate to 
o 
the cabinet as under Article 163 the func- 
tions of the Governor have to be dis- 
charged with the aid and advice of the 
Council of Ministers; the absence of a 
cabinet means the absence of officers or 
authorities subordinate to the cabinet; 
since during these two days no cabinet 
existed, no officers subordinate to the 
Governor, that is, no Collector existed as 
such to discharge the functions under 
Article 154 (1) or (2); under Article 310 
(1) civil servants hold office during the 
pleasure of the Governnor which means 
the pleasure of the cabinet; in case of a 
continued . cabinet the civil service as a 
whole is placed by the outgoing cabinet 
in the hands of the incoming cabinet; the 
cabinet is always the head of the civil 
service: the cabinet through financial con- 
trol is also to control the civil service; it 
is the cabinet who is to provide for 
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funds to meet the necessities of the publie 
sérvice; without a cabinet in existence 
ho money can legitimately be spent for 
doing any executive work whether 
delegated by statute or otherwise; the 
authority to remove a Collector during 
these two days was absent due to the 
absence of the cabinet. In case of 
absence of a cabinet the civil service 
loses its protection, control and exist- 
ence. During those two days constitu- 
tionally no Collector existed. All acts 
delegated to a Collector by the Legisla- 
ture were incapable of being performed 


.constitutionally. 


9. To test the correctness of this 
argument, a critical analysis of the 
aforesaid Article is necessary to see if 
the executive power of the State cannot 
be exercised in respect of any matter 
without the existence of a cabinet to aid 
and advise the Governor. 


16. Under Article 153, there shall 
be a Governor for each State. During 
the two days when there was no cabinet 
there was a Governor for Orissa. 

ii. Article 154 postulates the 
following concepts: 

(i) The Executive power of the State 
vests in the Governor. 

(ii) The Governor shall exercise the 
executive power directly in some cases 
in accordance with the Constitution. 

(iii) The Governor shall exercise 
executive power in other cases through 
officers subordinate to him in accordance 
with the Constitution. 

(iv) Any executive function conferr- 
ed on any authority subordinate to the 
Governor by any law is outside the ambit 
of the Executive power vesting in the 
Governor, 

12. To understand the true im-~« 
port of the aforesaid concepts, the follow-~ 
ing questions need examination: 

_ G) What is the meaning 
expression “executive power”? 

(ii) In what cases would the Gov- 
ernor exercise his executive powers 
directly? 

(iii) In what cases would the Gov- 
ernor exercise his executive powers 
through his subordinate officers? Are 
Ministers officers subordinate to the 
Governor.? 

(iv) What is the meaning of the ex-~ 
pression “in accordance with the Consti- 
tution”? 

. (v) What executive functions are ex- 
cluded from the executive powers of the 
Governor? l 

13. What is the meaning of the 
expression “executive power’? | The 
scope and ambit of this expression have - 
been fully explained in AIR 1955 SC 549 
(Ram Jawaya Kapur v. State of Punjab). 
The following extracts are relevant. ` 


“On the other hand, the language of 
Article 162 clearly indicates that the 


of the 
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powers of State Executive do extend| to 
matters upon which the State Legisla- 
ture is competent to legislate and are not 
confined to matters over which legisla- 
tion has been passed already.” 

(Para 7) 


“Tt may not be possible to frame an 
exhaustive definition of what executive 
function means and implies, Ordinerily 
the executive power connotes the residue 
of governmental functions that remain 
after legislative and judicial functions are 
taken away. 


The Indian Constitution has not in- 
deed recognised the doctrine of separa- 
tion of powers in its absolute regiclity 
but the functions of the different parts 
or branches of the Government tave 
been sufficiently differentiated and con- 
sequently it can very well be said zhat 
our Constitution does not’ contemplate 
assumption by one organ or part of the 
State, of functions that essentially be- 
long to another. The executive inceed 
can exercise the powers of departmental 
or subordinate legislation when such 
powers are delegated to it by the legisla- 
ture, l 

It can also, when so empowered, ex- 


ercise judicial functions in a limited way. 
The executive Government. however, can 


never go against the functions of the 
Constitution or of any lew.” l 

! (Para 12) 

“The Executive function ` comprises 


both the determination . of the policy as 
well as carrying it into execution. This 
evidently includes the initiation of legis- 
lation, the maintenance of order, the pro- 
motion of social and economic welfare, 
the direction of foreign policy, in fact 
the carrying on or supervision of the 
general administration of the State.” 
(Para. 13) 
The President has thus been made 
a formal or constitutional head of the 
executive and the real executive powers 
are vested in the Ministers or the Cabinet. 
The same provisions obtain in regarc. to 
the Government of States; the Governor 
or the Raipramukh, as tie case may. be. 
occupies the position of the head of the 
executive in the State but it is virtually 
the Council of Ministers in each State 
that carries on the executive Govern- 
ment. In the Indian Constitution, thare- 
fore, we have the same system of Parlia- 
mentary executive as in England and the 
Council of Ministers consisting as it does, 
of the members of the legislature is, like 
the British cabinet.” a hyphen which 
joins, a buckle which fastens the legis- 
lative part of the. State to the execuzive 
part.” (Para 14) 


14. From the aforesaid extrects, 
the following principles emerge. 

(i) The connotation of the expression 
“executive power” is very wide. ! 
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(i) The performance of legislative 
and judicial functions of the State does 
not ordinarily come within the ambit of 
this expression. 

(iii) The expression includes acts 
necessary for carrying on or supervision 
of the general administration of the State 
including both a decision as to the action 
and the carrying out of the decision. 

(iv) The executive cannot go against 
the provisions of the Constitution or of 
any law, 

(v) Power which vests in the Gov- 
ernor by specific provisions of the Con- 
stitution is excluded from the residue of 
iia power comprised in Article 154 


15. What are the executive 
powers which the Governor shall exercise 
directly in accordance with the Constitu- 
tion? Where the Constitution enjoins 


‘that the Governor would act in his dis- 


cretion, the - Governor would exercise 
those powers directly and not with the 
aid and advice of the Council of Minis- 
ters. The expression “to act in his dis- 
cretion” has been used in: Article 163 (1) 
and Article 166 (3). It, however. appears 
that the only instances of functions re- 
quired by the Constitution to be exercis- 
ed by a Governor in his discretion are 
the powers of the Governor of Assam 
under Paragraphs 9 and 18 of the Sixth 
Schedule of the Constitution and the 
functions of a Governor appointed to be 
the Administrator of'a Union territory 
under Article 239 (2). There is no other 
matter in respect of which a Governor 
may under the Constitution act in. his 
discretion. I; is clear that the Governor 


-of. Orissa has ‘no power to act in his dis- 


cretion in any matter. 


16. . Certain “Articles of the Con- 
stitution vest the Governor with the power 
to act directly even when he does not act | 
in his discretion. Take, for instance, 
Article 356 of the Constitution. Provi- 
sion has been made in this Article in case 
of failure of constitutional machinery in 
the State. If the President on receipt of 
a report from the Governor of a State or 
otherwise, is satisfied that a situation 
has arisen in which the government of 
the State cannot be carried on in accord- 
ance with the provisions of this Con- 
stitution, the President may by Proclama~ . 
tion assume to himself all or any of the 
functions .of the government of the State 
and all or any of the powers vested in 
or exercisable by the Governor or any- 
body or authority in the State other than 
the Legislature of the State. -When the 

overnor sends a report to the President 
that the constitutional machinery of the 
State has failed. he is to act directly. and 
not with the aid and advice. of the cabi- 
net. Reference to other Articles under 
which the Governor can act directly is 
unnecessary, 
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17. Cases where the Governor 
would exercise his powers through his 
subordinate officers may now he exa- 
mined. Under Article 163 (1), there shall 
be a Council of Ministers with the Chief 
Minister at the head to aid and advise the 
Governor in the exercise of his functions 
except in so far as he is by or under the 
Constitution required to exercise his 
functions or any of them in his dis- 
cretion. This Article makes it clear that 
except in cases where the Governor is 
required to act in his discretion or direct- 
ly he is to act with the aid and advice of 
Ministers. 


It is well settled that Ministers are 
officers subordinate to the Governor. The 
executive power of the Governor shall 
be exercised in accordance with the Con- 
stitution, that is to say, it cannot be so 
exercised as to override a provision in the 
Constitution. For instance, the Gowernor 
-has power: to dismiss a’ civil servant at 
his pleasure under Article 310 (1). The 
exercise of this power, however. is sub- 
ject to Article 311 which prescribes that 
`a member of the civil service of a State 
shall not be dismissed or removed or 
reduced in rank except after an enquiry 


as prescribed in Article 311 (2). Thus 
in respect of the. residuum- of 
executive power left after excluding 


matters where. the Governor acts in his 
discretion or those covered by Article 
154 (2) or where he is to act directly in 
accordance with the Constitution, the 
Governor is to act with the aid and 


advice of the Council of Ministers as 


prescribed in Article 163 (1). 


18. Matters which are covered by 
Article 154 (2) do not fall within the 
ambit of the executive power of the 


State vesting in the Governor under 
_ Article 154 (1). 
19. We are not concerned in 


this case with any executive function 
conferred by any existing law on any 
other authority. Article 154 (21 (b) 
directly covers this case. By the Act and 
the Rules executive functions have been 
conferred on the various authorities 
subordinate to the Governor. In the 
exercise of their executive functions 
they are to act under the Act and the 
+Rules and are not subject to the suvervi- 
sion of the Governor which means the 
cabinet. Most of the acts under Rules 3 
to 37 including fixation of the date ' of 
election to 10th January, 1971 had 
already been done prior to 9th 
January, 1971. Under Rule 12 all with- 
drawals from candidature are to be made 
at least three clear days before the date 
fixed for the poll. The candidates to 
ultimately contest were therefore known 
by 7th January, 1971. The polling date 
had been fixed earlier and all arrange- 
ments for polling had been previously 
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made. Under Rule 17 the Presiding Offi- 
cer at each polling station shall þe res- 
ponsible for the proper conduct of poll- 
ing. It is the responsibility of the 
Presiding Officer under Rule 24 to pro- 
ceed to the polling station well in ad- 
vance of time fixed for the poll and 
make the required arrangements so as to 
ensure that polling commences exactly at 
the time notified by the Election Officer. 
The Election Officer,’ Presiding Officers 
and Polling Officers discharged their 
duties under the statute on 10th January, 
1971 and did. not exercise and executive 
function vesting in the Governor under 
Art. 154 (1), The Council of Ministers is 
not entitled to tender any aid and advice 
relating to the discharge of functions in 
exercise of the statutory powers of these 
officers. AIR 1956 Madh B. 163. Laxmi- 
narayan v. The Collector lays down the 
law correctly, The election held on 10th 
January. 1971 is valid. 


20. The aforesaid conclusion does 
not, however, mean that the contention 
of Mr. Asok Das is wholly unsubstantial. 

In this case there was no cabinet or 
President’s rule only for two days. would 
the position be the same if the aforesaid 
state of affairs existed for a long time? 
Take for instance, there was no cabinet 
to aid and advise the Governor or, in the 
alternative, President’s rule from Janu- 
ary to July 1971. Can any authority 
subordinate to the Governor exercise 
executive functions conferred on him by 
law under Article 154 (2) (b)? 

The difficulty can be appreciated by 
reference to Arts. 202 to 207 of the Con-~ 
stitution. These Articles deal with finan- 
cial procedure. 

Article 202 (1) prescribes that the 
Governor shall in respect of every finan- 
cial year cause to be laid before the 
House or Houses of the Legislature of the 
State a statement of the estimated re- 
ceipts and expenditure of the State for 
that year. in this Part referred to as the 
“annual financial statement.” 

Article 202 (2) runs thus: 

“The estimates of expenditure em- 
bodied in the annual financial statement 
shall show separately. 

' (a) the sums required to meet ex- 
penditure described by this Constitution 
as expenditure charged upon the Conso- 
lidated Fund of the State; and 

(b) the sums required to meet other 
expenditure proposed to. be made from 
the Consolidated Fund of the State: 
and shall distinguish expenditure on 
revenue account from other expendi- 
ture.” , 

Article 202 (3) mentions the expendi- 
ture which shall be charged on the Con- 
solidated Fund of each state. 

Article 203 refers to the procedure . 
in Legislature with respect to estimates. 
So much of the estimates as relates to 
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expenditure charged upon the Condsoli- 
dated Fund of a State shall not be sub- 
mitted to the vote of the Legislative As- 
sembly, but nothing in that clause shall 
be construed as preventing the discussion 
in the Legislaturdé of any of.these’ sti- 
mates. So much of the said estimates’ as 
relates to other expenditure shall ¿i be 
submitted.in the form of demands ‘for 
grants to the Legislative Assembly, and 
the Legislative Assembly `, shall have 
power to assent, or to refuse to assenz to 
any demand, or to’ assent to any der. and 


subject to a reduction ‘of the amount 
specified therein. 
Article 203 (3) prescribes that . ij no 


demand for a grant shall be made exzept 
on the recommendation of the Govemor. 
. Article 204 speaks of .Approprietion 
Bills, As soon as may be after the grants 
under Article 203 have been made ‘iby 
the Assembly, there shall be introduced 
a Bill to provide for the appropriction 
out of the Consolidated Fund of the’ State 
of all moneys required to meet — | 

(a) the grańts SO, made by the. Asse- 
mbly; and 
' (b) the expenditure charged on ‘the 
Consolidated Fund of the State but. not 
exceeding in any case the amount shown 
in the statement previously laid before 
the House or Houses. 

Article 204 (2) says that no A 
ment shall be proposed tọ any such Bill 

in the House or either House of the Legi- 
lature of the State which will have |the 
effect of varying the amount or altering 
the destination of any grant: so mad= ‘or 
of varying the amount of any expendi- 
ture charged on the Consolidated Fund 
of the States, and the decision of -'the 
person. presiding as to whether an amand- 
ment is inadmissible under this ckiuse 
shall be final. 

Article 204 (3) is to the effect that 
subject to the provisions of Articles 205 
and 206, no money shall be withdrawn 
from the Consolidated Fund of the State 
except under appropriation made by law 

passed in accordance with the provisions 
of this Article. | 

Article 206 deals with supplemenéary, 
additional or excess grants and Article 
206 deals with votes on account, votes of 
credit and exceptional: grants. 

; Article 207 relates to special brovi- 
sions as to financial Bills. 

21. The expenses- to be inctrred 
for discharging the -executive functions 
conferred by law on any authority Sub- 
ordinate to. the Governor under Art 164 
(2) (b) are not expenditure charged ` 
the Consolidated Fund of the State | pe 
referred to in Article 202 (3), Those 
expenses are, therefore. to be made out 
of the Consolidated Fund as cayer- 
ed by estimates of expenditure embodied 
in the` annual financial statenent 
referred to in Article 202 (2) |. 
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By Article 203 (3) no demand for a grant 
shall be made except on the recommenda- 
tion of the Governor which means the 
Council of Ministers to aid and advise the 
Governor in exercise of his functions. By 
virtue of Article 204 (3) no money shall 
the Consolidated 
Fund of the State except under appropria- 
tion made by law passed in accordance 
with the provisions of this Article. “No 
such law can be passed unless such a Bill 
is moved by the cabinet in the -Legisla- 
ture or, in the alternative, unless there 
is President’s rule in which case the Bill 
will be moved in the Parliament. : 


o gee As a result: of the aforesaid 


‘discussions it will be clear that the exe- 


cutive functions to be discharged under 
any law by any authority’ subordinate to 
the Governor under Article 154 (2) (b) 
there is 
budgetary provision for expenditure to 
meet the expenses necessary to be incurr- 
ed‘in connection with the’ discharge `of 
executive functions. If there is neither 
a cabinet to aid and advise the Governor 
nor Presidents rule, no budget can be 
passed and no money will be available to 
meet the expenditure. Suppose, the 
date of election had been fixed sometime 
in April, there would be no budget pro- 
vision to meet the expenses and the elec- 
tion cannot be held because there will 
with. budgetary pro- 
vision for his salary and remunera-~ 
tion or for the expenses to be made to 
carry out the election. 


We have no doubt that such a posi- 
tion would never arise because that 
would lead to a complete breakdown of 
the constitutional machinery. The Con- 
stitution cannot: be worked out unless the 
various ` functionaries. entrusted with 
duties carry them out. It will be difficult 
to visualise a Governor in the State who 
would either dismiss a ministry or accept 
its resignation without making a report to 
the President for promulgation of Presi- 


dent’s rule. If .the Governor fails to 
report the situation to the presi- 
dent, the President himself would 
intervene, But if such a position in fact 


does arise, it would be impossible to dis- 
charge executive functions as envisaged 
in Article 154 (2) (b)... 


. 23.- As we have. already stated, 
the position is, however, completely diff- 
erent so far as this case is concerned. 
There was budgetary provision for meet- 
ing the necessary. expenses for discharge 
of executive functions as contemplated 
in Article 154 (2) (b). The Collector and 
the authorities held the election in accor- 
dance with the provisions of the Act and 
the Rules. The election, therefore, cari- 
not be questioned on that account. ` 

It need hardly- be stated that if 
during those two days, the Governor had 
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performed any executive functions which 
he cannot validly do without the aid and 
advice of the Council of Ministers, then 
those acts are liable to be struck down. 
(AIR 1971 SC 1002, U. N. Rao v. Smt. 
Indira Gandhi), 


24. Our conclusions © 
summed up thus: 

(1) Where the Governor has to per- 
form certain executive functions with the 
aid and advice of the Council of Ministers, 
then such acts done by him in the absence 
of the cabinet are unconstitutional and 
void. ` ; . 

(2) Executive Act‘. performed by 
subordinate officers under any law may 
be valid even if there is no cabinet for a 
few days. . é 

(3) Difficulties may, however, arise 
even in the performance of -executive 
acts under any law.as envisaged in Arti- 
cle 154 (2) (b) if there is no Council of 
Ministers or President’s rule for a pretty 
length of time.. Such an unfortunate 
position leading to breakdown of the 
Constitution would hardly arise. 

(4) The election held on 10th Janu- 
ary, 1971 under the Act and the Rules is 
valid in view of the constitutional pro- 
vision in Article 154 (2) (b). 

25. In the result, the writ appli- 
cation fails and is dismissed but in the 
circumstances without costs. 

R. N. MISRA, J.:— 26. I 
agree with my Lord the Chief Justice. 

Petition dismissed. 


may be 





pes 
cy 


ATR 1972 ORISSA 8 (V 59 C 2) 
G. K. MISRA, C. J. AND B. C. DAS J. 


Nabaghan Sahu, Petitioner v. Elec- 
tion Officer, Mukundapur Grama Pan- 
chayat and others. Opposite Parties. 

-O. J. C. No. 616 of 1970, D/- 1-12- 
1970. . 
~ (A) Panchayats — Orissa Gram Pan- 
chayat Act (1 of 1965), S. 25 (1) (h) — 
A person working as an extra-departmen- 
tal agent in a branch post office holds an 
office of profit and is, therefore, disqua- 
lified for being elected or nominated as a 
Sarpanch, AIR 1967 SC 884 and AIR 1964 
All 179, Followed, (Para 5) 
(B) Constitution of India, Art. 226 — 
Alternative remedy — Existence of alter- 
native remedy merely touches the ` field 
-of exercise of discretion and does not bar 
the jurisdiction of the High Court to in- 
terfere in exercise of its power under 
Articles 226 and 227. (X~-Ref: Art. 227). 
(Para 7) 


Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 884 (V 54) = 
(1967) 1 SCR 679. State of Assam 


v. Kanak Chandra Dutta 
EO/FO/C637/71/GDR 


Nabaghan v. Election Officer 


A. L R. 


(1964) AIR 1964 All 179 (V 51) = 
1964 All LJ 101, Cheddu Singh v. 
Monohar Singh 

(1957) AIR 1957 Orissa 112 (V 44), 
Venkata Swamy v. Supdt., Post 
Offices, Ganjam Division 5 

R. Mohanty and S. N. Kar, for Peti- 
tioner; S. C. Sahu, for P, K. Dhal and 
Govt. Advocate, for Opposite Parties. 

G. K. MISRA, C. J.: The only point 
urged by Mr. Mohanty in this writ appli- 
cation is that opposite party No. 4 held 
an office of profit under the Central Gov- 
ernment and as such was disaualified for 
being elected or nominated as Sarpanch. 
Facts material to this contention mav 
only be narrated. 


2. Nominations were invited from 
candidates intending to contest election 
to the office of Sarpanch for Mukunda- 
pur Grama Panchayat in the district of 
Cuttack. 13th of. May. 1970 was fixed as 
the last date for filing nominations. The 
petitioner and opposite parties Nos. 4 to 6 
filed nominations. The same were scru- 
tinised on 13th of May. 1970. The peti- 
tioner opposed the nomination of oppo- 
site party No. 4 alleging that he was hold- 
ing an office of profit under the Central 
Government as a Sub-Postmaster in 
Mukundapur village post office. The ob- 
jection was overruled and the nomina- 
tion of opposite party No. 4 was accept- 
ed. Polling was done on 10th of June, 
1970. On 18th of June, 1970 the Elec- 
tion Officer declared opposite party No. 
4 to have been elected as Sarpanch. The 
writ application has been’ filed to set 
acti the election after declaring it to be 
void. 

Opposite party No. 4 in his counter 
affidavit states that at the time of filing 
the nomination and election he was work- 
ing as an extra-departmental agent in 
the branch post office in Mukundapur 
village and was getting an allowance of 
Rs. 53/- per month to work as an agent 
and that he had never been appointed to 
hold any office of profit as Sub-Post- 
master. 


3. The sole question for determi- 
mation is whether a person working as an 
extra departmental agent in a branch 
post office on a monthly allowance holds 
an office of profit under the Central 
Government. 

4, Section 25 (1) (h) of the Orissa 
Grama Panchayat Act. 1964 (hereinafter 
to be referred to as the Act) runs thus: 

“25. (1) A person shall be disqualifi-’ 
ed for being elected or nominated as a 
Sarpanch or any other member of the 
Grama Panchayat constituted under this 
Act. if he — - 

x x x x x 

(h) holds any office of profit under 
the State or Central Government or any 
local authority;” ~ is 
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There is no controversy that an ex- 
tra-departmental agent in a branch post 
office works under the Central Govem- 
ment. The only question is whether he 
holds any office of profit. The word “pro- 
fit” conveys the idea of pecuniary gan. 
If there is a gain. ordinarily its quantam 
or amount is immaterial. 


5. To determine whether an office 
is one held under the Gcvernment. vari- 
ous tests have been laid down. They 
are (i) whether the Government maxes 
the appointment; (ii) whether it has zhe 
right to remove or dismiss the servent: 
(iii) whether it pays the remuneration: 
and (iv) whether it exercises control 
over the work of the incumbent. In cer- 
tain cases some of the incicia may be ab- 
sent. The main test is wnaether the work 
is controlled by the. Government anc it 
has a voice in the removal or dismissal 
of the emplovee. 


Judged by these tests, er is no 
escape from the conclusion that an extra- 
departmental agent 
office holds an office of profit under the 
Central Government. 
Ment appoints these agents.. Their ser- 
vices are liable to be removed bv the 
Government and their work is controll: 
ed by it. 


In Venkataswamy V. Siaa 
Post Offices. Ganjam Division, AIR 1957 
` Orissa 112 a Bench of this Court held 
that an extra-departmenzal branch rost- 
master cannot be held to be a Govern- 
ment seryant. This decision was helc as 
laying down bad law in State of Assam 
v. Kanak Chandra Dutta (see para 13). 
AIR 1967 SC 884. The view that we Lave 
taken is fully supported by Cheddu Singh 
v. Monohar Singh. AIR 1964 All 179. 


Opposite party No. 4 was holding an 

office of profit under the Central Govern- 

ment at the material time and was 

` therefore disqualified for being elected 
or nominated as a Sarpanch. 


6. Section 39 (1) (e) lays down 
that the Munsif shall declare the election 
of a returned candidate void, if he’s of 
the opinion that any nomination paper 
has been improperly rejected or accepted. 
As has already been stated. the nomi- 
' nation paper of opposite party No. 4 was 
improperly accepted by the’ Election Offi- 
cer as the former was holding an office 
of profit under the Central Government. 
If an election petition had been filec be- 
fore the Munsif the election of opposite 
party No. 4 the returned = cand:date 
would have been declared void. 


Te The only other question is 
whether this Court would  exercis= its 
Jurisdiction under Articles 226 and 227 of 
the Constitution to declare the election 

void when the petitioner has not resort- 
ed to the alternative remedy of filire.an 
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Central Govern- 


(Prs. 4-8)-[Pr. 1] Ori. 9 ` 


election. petition before the Munsif hav- 
re jurisdiction under Section 30 of the 
ct. 

Law is now well settled ‘that exist- 
ence of an alternative remedy does not 
bar the jurisdiction of this Court to in- 
terfere in exercise of its power under 


‘Articles 226 and 227 of the Constitution. 


It merely touches the field of exercise of|_ 
discretion. In this case the question invol- 
ved is one of-pure law and it is not neces- 
Sary to send the petitioner to go through 
the long process of canvassing the matter 
through ‘an election petition. 

In the result. the writ application is 
allowed.’ Election of opposite partv No. 
4 as Sarpanch of Mukundapur Grama 
Panchayat is declared ‘void. In the cir- 


cumstances. parties to bear their own 
costs. 
DAS, J.: : 8. I agree. 


Petition allowed. 





‘ATR 1972 ORISSA 9 (V 59 C 3) 
G. K. MISRA C. J. 


= Banchhanidhi Satpathy and another. 
Petitioners v. Ghanashyama Satpathy. 
Opposite Party. 

Civil Revn. No. 224 of 1969. D/- 5-2- 
1971 from order of P. K. Mohapatra. 
Sub. J. Bhubaneswar. D/- 22-4-1969. 


Civil P. C. (1908) O. 17, R. 3 — 
Where the Court after hearing the de- 
fendant’s counsel on a question of law 
asks the defendant to begin his case and 
on his failure to turn up passes a decree 
in plaintiff’s favour the proceedings can- 
not be said to be ex parte. O. 17, R. 3 ap- 
plies and not O. 9, R. 13. (X-Ref: C. P, C., 
O. 9, R. 13), (1965) 31 Cut LT 817, Rel. 
on, i (Para 2) 
Cases Referred: Chronological . Paras 
(1965) 31 Cut LT 871 = ILR (1966) 

Cut 51, Baidhar Behera v. Pran- 
bandhu Maharatha 


Ranjit Mohanty. for Petitioners: A. 
Mohanty. for Opposite Party. 


ORDER: On 28th March 1968. both 
the parties filed hazira. Counsel of both 
the parties were heard as to who would 
begin first. Since- the defendants had 
set up a plea of adoption. the Court held 
that the onus to prove adoption lies on 
them. In this view of the matter he said 
that the defendants were to begin, Sub- 
sequently, the defendants filed a petition 
for time on the ground that their main 


witness was ill. The learned Munsif 
noticed that the defendants had given 


hazira of five witnesses who were in at- 
tendance in Court. In those circumstan- 
ces the praver for adiournment was re- 
jected and the defendants were directed 
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to get ready. Subsequently. the defen- 
dants did not turn up. The plaintiff led 
evidence and an ex parte decree was pass- 
ed. An application was filed to set aside 
the ex parte decree under Order 9, Rule 
13. C. P. C. The application having been 
rejected, an appeal was filed which was 
also dismissed. Against 
order, the Civil Revision has been filed. 


2. Order 17, Rule 3. C. P. C. clear- 
ly applies to this case. It has been held 
in Baidhar Behera v. Pranabandhu Maha- 
ratha, (1965) 31 Cut LT 871 that where 
the advocates ` commenced hearing ofa 
case it would not be one under Order 9. 
‘Rule 13, C. P. C. It cannot be described 


to be an ex parte proceeding. The report- 


ed case-is directly applicable to the facts 
of this case. It will be contrary to com- 
‘mon sense to hold that.a party was ex- 
‘parte when the advocate appearing for 
the party argued the case on a point of 
law and the Court gave a decision on the 
| argument and asked the defendants to 
begin with evidence. 

3. That apart. even assuming that 
Order 9, Rule 13, C. P. C. is applicable. 
no sufficient cause is made out for the 
defendants not. taking part in the pro- 
ceeding. Either way. there is no merit 
in the application which was rightly re- 
jected. 

4, The Civil Revision fails aad is 
dismissed but in the ‘circumstances with- 
out costs. 





Revision dismissed. 





AIR 1972 ORISSA 10 (V 59 C 4) 
A. MISRA, J. 


Bairagi Mekap and another, Appel- 
lants v. Sri.Jagannath Temple, Managing 
Committee, Respondent. 


Second Appeal No. 183 of 1967. D/- 
14-5-1971, from order of N. P. Moha- 
patra, Addl Sub. J., Puri D/- 11-3-1967. 

Sri Jagannath Temple Act (11 of 
1955}. Section 21 — The Administrator of 
the Jagannath Temple has powers to 
alter. substitute and provide suitable re- 
ceptacles for proper collections of Bheta 
and Pindika offered to the deity in thalis, 
Parakhas and Jharis near Bhitar Khata, 
Bahar Khata and Ratna Singhasan of the 
temple. Such alterations in no manner 
affect the performance of rites of sevaks 
which are purely secular and not re- 
ligicus. AIR 1964 SC 1501, Rel. on. 

a (Para 8). 
Casas Referred. Chronological paras 
(1964) ATR 1964 SC 1501 (V 51) = 
30 Cut LT 426, Bira Kishore Deb 
v. State of Orissa r 6, 7 

M. Mehanti. for Appellants; R. C. 

Patnaik, for Respondent, 


10/JO/E459/71/HGP/P 


the appellate 


A.I. R- 

-JUDGEMENT:— Plaintiffs are the 

‘ appellants against a confirming judg~ 
ment. 


2. The suit was filed by the plain- 
tiffs representing the Mekap Nijog and 
Khuntia Nijog of Lord Jagannath for a 
declaration of their right to collect Bheta 


and Pindika offered to the deity in 
Thalis, Parakhas and Jharis near the 
Bhitar Khata. Bahar Khata and Ratna 
Singhasan of the temple and for 
a` permanent injunction restraining 
the ` Administrator of .the Jagannath 


temple or his agent from interfering with 
their rights of collection in the afore- 
prescribed receptacles. According -to 
them, they are Sebaks of the deity and 
the collection of offering made by the 
pilgrims in Thalis, Parakhas and Jharis 
is a religious function performed by them 
which has been recognised in the record- 
of-rights prepared by the Special Officer 
under Sri Jagannath Temple Act of 1954 
(hereinafter to be referred to as the Act). 
It is alleged. that the Administrator of 
the Jagannath temple issued an order on 
23-11-1962 to the effect that thenceforth 
Thali, Parakha and Jhari for collecting 
Bheta and Pindika are to be substituted 
by sealed’ boxes - at the appropriate 
places of collection. As this has inter- 
fered with their rights. the suit was filed 
with the aforementioned prayers. 


oe The defendant, the Jagannath 
Temple Managing Committee constituted 
under the Act resisted the claim alleging 
that use of the receptacles Thali, .Parakha 
and Jhari has nothing to do with the 
performance 6f the religious rites of the 
deity, and as a matter of fact prior to 
their introduction, pilgrims used to throw 
their offerings on the Ratna Singhasan 
and on the floor near the Bhitar Khata 
and Bahar Khata. ‘For the purpose of 
safety and convenience and to prevent 
pilferage, these receptacles were intro- 
duced. Providing: receptacles for the 
offerings is purely secular in nature. 
unconnected with the religious rites of 
the deity. The duties performed bv the 
plaintiffs in connection with Bheta and 
Pindika are not religious in nature as 
they more or less remain as guards at 
the places of collection, for which service 


they get a certain percentage as re- 
muneration. Therefore, u/s, 21 of the 
Act, the. Administrator was quite com- 


petent to regulate and alter the recepta- 
cles for convenience and prevention of 
pilferage. 


4. The courts below accepted the 
defendant’s contention and dismissed the 
suit. 


5. The only point that arises for 
consideration in this appeal is whether 
u/s. 21 of the Act, the Administrator is 
entitled to alter the receptacles for col- 
lection of Bheta and Pindika at Ratna 
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Singhasan and the Bhitar Khata and 
Bahar Khata. 


6. Mr. Mahanti, learned Counsel 


for appellants relying on paragraph 5 of 
the preamble of the Act, the entries in 
the record-of-rights prepared by the 
Special Officer and the abservations of 
the Supreme Court in ths decision vte- 
ported in (1964) 30 Cut L. T, 426 = a (ATR 
1964 SC 1501) contends that the recep:a- 
cles Thali, Parakha and Jhari used “or 
collection of the offerings made by the 
pilgrims constitute an integral ` part of 
the religious rites of Lord Jagannath end 


any alteration. in-the nature of “he 
receptacles is interference with the reli- 
gious rites: The Administrator’s powers 


u/s, 21 of the Act dre confined to secular- 
affairs of the temple. As the impugred 
order has resulted in interference with 
the religious rites, it was beyond ` nis 
competence and is illegal. 
7. In the decision sported in 
(1964) 30 Cut. L. T. 426 = (AIR 1964 3C 
1501) the Supreme Court after examin- 
ing the -broad features and the provisions 
of the Act as well as the preamble which 
says that the administration under zhe 
Superintendent has further deterioraċed 
and a situation has arisen ‘reridering ‘it 
expedient to reorganise the scheme end 
the management of the affairs of -he 
temple and its properties and provide 
better administration . and governance 
therefor in supersession of all previous 
laws, regulations and arrangements hay- 
Ing regard to the ancient customs end 
usages and the unique and traditional 
nitis and rituals contained in the recozd- 
of-rights prepared under the Puri, 
Jagannath Temple (Administration) Let, 
1952, observed: i 


“If the secular management of ' she 
temple was taken away from: the sole 
control of the appellant and vested iri! a 
committee of which he still remains the 
Chairman. it cannot be said that the pro- 


visions contained in the Act for that par- 


pose are hit either by Article 31 (2) lor 
19 (1) (£).” | 
Thus, the validity of the provisions rela- 
ting to the secular management of the 
temple was upheld. 
8. Section 21 of the Act which con- 
tains the powers and duties of the ad- 
-ministrator, so far material for the pre- 
sent purpose, ma as s oR ; 
“21 (1). yoo 
(2) Notwithstanding sayenias in: stb- 
section (1) or in section 5 the Administra- 
tor shall be responsible for the custedy 
of all records and properties of The 
Temple, and shall arrangé for prover 
collections of ‘offerings 
Temple and shall have rower — 


(a) x x x x x 
(b) x x x x x 
(c) x x x x x 
(d) x x x x x 
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- temple, 


Sri’ 


made in‘ the 
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(e) to specify, by general or special 
orders, such conditions and safe guards 
as he deems: fit: subject to which any 
sevak, officeholder or servant shall have 
right to be in possession of jewels of 
other valuable. belongings of the temple; 


(f). to decide disputes’ relating to the 
collection, distribution , or apportionment 
of offerings, fees and other receipts in 
cash or in kind received from the mem- 
bers of the public.” 

Sub-section (2), among other things, em- 
powers the Administrator to arrange for 
proper collections of offerings made in the 
For respondent, it is contended 
that the impugned order was passed in 
exercise. of the power of making arrange- 
ments for proper collections of offerings 
like Bheta and Pindika which is purely a 
secular act totally unconnected with the 
nitis or rituals of the deity. On the other 
hand, for’ appellants, it is contended that 
in view of the recitals in the record-of- 
rights, these duties cannot be dissociated 
from the -religious nitis, but must be 
treated as part of ritual connected with 
the offerings made by the pilgrims to 
the deity. If the duties in question of 
the plaintiff-sevaks are secular in. nature, 
the suit must fail as it is conceded that 
the Administrator will have the power 
to regulate the procedure of preformance 
of the secular part of the services. On 
the other hand, if these services are con- 
sidered ‘as part of the religious rituals, 
the order of the Administrator will be 
invalid. In Part III of the Record-of- 
rights serial 13 at page- 86 - enumerates 
Khuntia-seba, while item 15 at page 116 
enumerates the Mekap-seba, the two 
groups .of plaintiffs. Column 5 purports 
to contain the incidents of service. A ` 
perusal of the description of the inci- 
ents of service shows that it includes 
both. religious as well -as secular duties. 
So far as Bheta and Pindika are concern- 
ed, the duties of the Khuntia are ` men- 
tioned as follows: “During Sahana Mela, 
three .of them are to guard the Jhari. 
They also guard Thali collections at the 
Bahar Khata. These duties of the 
Khuntias are purely secular, inasmuch 
as, they are confined to watching or 
guarding the places of collection. With 
no ingenuity it can be said that watch- 
men by performing their duties as watch- 
ers or guards can be deemed to be per- 
forming any religious or spiritual rites or 
rituals. So far as Mekaps are concerned. 
it is stated that during Sahana Mela, three 
of them remain at three badas holding 
the receptacle described as “Gadu, the 
receptacle. Similar are their duties with 
regard .to Bheta- and Pindika put on 
Thali and. parakha . near the . Khatas. 
Thus, their duties are also purely of 
secular nature, inasmuch as, they are 
either required to- hold the receptacles or 
collect the offerings thrown on the 
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. ground and put them in the receptacles. 
For such services, they are given a cer- 
tain percentage as remuneration. It is 
difficult to agree with learned Counsel 
for appellants that these duties can in any 
manner be associated with the rites and 
rituals or the nitis performed before the 
deity. The fact remains that once the offer- 
ings are made, the religious partis over. 
The Makaps and Khuntias are required 
either to guard the places or gather the 
offerings strewn on the floor and put them 
in the receptacles. These being the duties 
of the plaintiff-sevaks, so far as Bheta 
and Pindika are concerned, I have no 
hesitation in agreeing with the view 
taken by the courts below that they are 
unconnected with the religious rites. They 
are purely of secular nature. There- 
fore, it is within the powers of the Ad- 
ministrator to arrange for proper collec- 
tions of offerings by providing suitable 
receptacles to prevent pilferage by sub- 
stituting Thalis, Parakhas and Jharis. 

Such substitution of the receptacles in 
mo manner affects the performance of 
the rites of the plaintiff-sevaks. Hence 
I find no merit in this appeal. 


9. In the result, the appeal fails 
and is dismissed with costs. 
. Appeal dismissed. 
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G. K. MISRA, C. J. 
Upendra Das and another, 


tioners v. Krushna Sahu and 
Opposite Parties. 


Peti- 
others, 


Civil Revn. No, 445 of 1970, D/-11-5-. 


1971. from order of J. Tyadi, Sub, J. 
Cuttack, D/- 8-12-1970. 


(A) Civil P. C. (1908), Order 39 R. 1 
(as amended in Orissa) — In exercising 
the discretion to grant temporary injunc- 
tion the Court must see that there is 
strong probability of plaintiff's chance of 
success in the suit, that the injury to the 
plaintiff cannot be adequately com- 
pensated and that the balance of con- 
venience is in plaintiff’s favour, 
(Para 8) 
(B) Civil P..C. (1998), Order 39, R. 1 
(as amended in Orissa) — The words 
“any property” in R. 1 are wide enough 
to include paddy lands and hence it is 
not correct to say that no temporary in- 
junction can be granted to protect paddy 
lands from interference. Civil Revn. 
No. 35 of 1963 (Orissa), Expl. 
(Paras 9, 16) 


(C) Civil P. C. (1908), O. 39 R. 1 
(as amended in Orissa) — Rent receipts 
by themselves do not constitute ev idence 
of actual possession but they are not ir- 


HO/1O/D663/71/GNB/P 


A. I. R. 


relevant and can add weight however 
slender to other evidence of possession. 
(Para 14) 
Cases Referred: Chronological Paras 
(1963) Civil Revn. No. 35 of 1963 
(Orissa). Baroja Setti v. Dadhiba- 
ban Swamy 3 


B. B. Mohanty. for Petitioners: S. N. 
Sinha, gor Opposite Parties. 


ORDER:— Facts of the case may be 
stated in short. Plaintiffs are the peti- 
tioners. Padan Das and Laxman Das (oppo- 
site party no. 2) were two brothers. Oppo- 
site parties nos, 3 and 4 are the sons of 
Laxman Das, Padan Das was the admit- 
ted owner of the suit properties measur- 
ing 0.54 acre. Out of this. 0.17 acre 
is in Khata No. 455 and 0.37 acre 
in Khata No. 581. Suka is the daughter 
of Padan Das. On 15th of October 1930, 
Padan sold the disputed lands to one 
Sadei Sahu. On 25th of August 1954, 
sadei, in his turn, sold the disputed lands 
to Laxman Das. On 21-5-1963 Suka sold 
the disputed lands to the plaintiffs, Lax- 
man filed Title Suit No. 89 of 1963 for 
declaration of title and confirmation of 
possession against the plaintiffs. On 22nd 
of August 1963 that suit was compromis- 
ed. In the compromise decree the title 
of the plaintiffs was declared and -their 
possession was confirmed, On 27-12-1968 
Laxman sold 0.37 acre to Krushna Sahu 
(opposite party no. 1). Out of- 0.37 
acre, 0.03 acre was out of Khata No, 455 
and 0.34 acre out of Khata No. 581. On 
8-8-1969 he filed Title Suit No. 247 of 
1969 for setting aside the compromise 


‘decree in T. S. No. 89/63 


2. Title Suit No. 51 of 1969 was 
filed by the petitioners on 11-4-1969. On 
12-4-1969 they filed an application for in- 
terim injunction under Order 39. R. L 

P. C. This application was allowed 
by the First Munsif, Cuttack, on 7-11-69. 
The interim injunction was vacated by 
the Subordinate Judge, Cuttack. on 8th 
of December, 1970. It is against this 
ocr that the civil revision has been 
iled. 


3. Mr. Sinha places strong reli- 
ance on a passage in an unreported deci- 
sion in Civil Revn. No. 35 of 1963 (Orissa) 
(Baroja Setti v. Dadhibaban Swamy) in 
contending that where the disputed pro- 
perty is paddy land no interim injunction 
can be granted. The passage runs thus: 

“x XXX x x In the circumstances, 
there does not appear to be any satisfac- 
tory case made out by the plaintiffs that 
they are in possession so as to be entitl- 
ed to the interim relief for injunction. 


-This being a paddy field also there will 


be no irreparable loss, It is open to the 
plaintiffs to claim damages if in point of 
fact they have been dispossessed x X X, 
xe x 
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4. The underlined sentence is to 
be construed in the context of the find- 
‘Ing just preceding that the plaintiffs in 
that case failed to establish that they 
were in possession of the paddy land. 
The underlined sentence was given by 
way of an additional reason. I am told 


at the Bar that this judgment has been. 


frequently used in lower courts in 
support of the view that no injunction čan 
be granted in respect of paddy lards. 
The learned Subordinate Judge nas 
suffered from that misconception, I: is 
therefore necessary to clarify the legal 
position pertaining to issue of temporary 
injunction under O., 39, Rule 1, C. P. C. 


5. Order 39, Rule 1, C. P. C. with 
the Orissa amendment runs thus: 

“Rule 1. Where in any suit 
proved by affidavit or otherwise— 

(a) that any property in dispute in 
the suit is in danger of being wasted. 
damaged or alienated by any party ‘to 
the suit. or wrongfully sold in execution 
of a decree, or 


(b) that the defendant threatens .or 
intends, to remove or dispose of his 
property with a view to defraud his 
creditors, the Court may by order grant 
a temporary injunction to restrain sach 
act, or make such other order for the 
purpose of staying and preventing ‘the 
wasting, damaging, alienation, sale, re- 
moval or disposition of the property ‘as 
the Court thinks fit until the disposal of 
the suit or until further orders. 


Provided that no such temporary in~ 
junction shall be granted if it weuld 
contravene the provisions of Section 56 


it is 


of the Specific Relief Act (Act 1 of 1€77). . 


Provided further thet an injunccion 
to restrain a sale, or confirmation cf a 
sale, or to restrain delivery of possession, 
shall not be granted except in a ease 
where the applicant cannot lawfully 
prefer, and could not lawfully kave 
preferred, a claim to the property, :or 
objection to the sale. or to the attachment 
preceding it, before the Court execuvzing 
the decree.” 


G6. The scope of this rule may 
now be examined. It lays down the zir- 
cumstances under which a temporary in~ 
junction can be granted, It needs hard- 
ly any emphasis that unless those zir- 
cumstances are fulfilled the Court has no 
jurisdiction to grant a temporary inj.nec- 
tion. It is also well-settled that even if 
all the circumstances exist, the Couri is 
not bound to grant temporary injinc- 
tion as a discretion has been conferred 
upon the Court by use of the vord 
“may” which in the context means 


“may” and not “shall”, 


7. This discretion, however, is ; a 
judicial one and must be exercised lon 
sound principles and not arbitrarily: . 
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on which the 
are well- 


8. The principles 
exercise of discretion rests 
settled. They are— 

(i) In the. facts and circumstances of 
each individual case there must exist a 
strong probability that the petitioner has 
an ultimate chance of success in the suit- 
This concept has been otherwise express- 
ed by saying that there must be a prima 
facie case. 

(ii) As the injunction is granted . 
during the pendency of the suit the 
Court will interfere to protect the plain- 
tiff from injuries which are irreparable. 

The expression “irreparable injury” 

means that it must be material one which 

cannot be adequately compensated for 

in damages. The injury need not be ac- > 
tual but may be apprehended. 

(iii) The Court is to balance and 
weigh the mischief or inconvenience to 
either side before issuing or withholding 
the injunction. This principle is other- 
wise expressed by saying that the Court 
is to look to the balance of convenience. 


9, As the language of the rule 
indicates the property in dispute 
is not confined to any particular 


kind of property. The word “any” quali- 
fying “property” is wide enough to in- 
clude paddy lands, I¢ is therefore not 
correct to entertain an argument that 
Order 39, Rule 1 would not cover a relief 
for injunction relating to paddy lands. 
The learned Subordinate Judge’s view is 
not supportable either by the aforesaid 
unreported decision or on elementary 
analysis of Order 39, Rule 1, C. P. C. 


10. Coming ‘to the facts of this 
case. the events have already been 
narrated in chronological order. The 


title of the plaintiffs is based on a regi- 
stered sale deed dated 21-5-1963. Its 
validity was questioned in T. S. No. 89 
of 1963 and in a compromise decree the 
title and possession of the plaintiffs were 
recognised on 22-8-1963 by the transferor 
of opposite party no. 1. More than five 
years after on 27-12-68 Laxman Das sold 
0.37 acre to opposite party no. 1 and 
the compromise decree has been assailed ~ 


in T. S. No. 247 of 1969 after the filing 
of the present suit. Subject to what 
would be decided in the sutt 


itself and until the compromise decree 
is set aside the plaintiffs have a prima 
facie title on the basis of their purchase 


. and the compromise decree whereby the 


transferor of opposite party no. 1 ac- 
knowledged the title and possession of 
the plaintiffs. The plaintiffs have there- 
fore a fair chance of success in the suit 
itself and the probability of their being 
entitled to the relief asked for is in their 
TO ‘The first condition is fully satis- 
ied. 

11. Laxman Das having been 
divested of his title if any by the com- 
promise decree took law into his own 
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hands and attempted to introduce oppo- 
site party no. 1 into the disputed land. 
Whatever might have been the position 
earlier, at least after the. compromise 
decree the possession of the plaintiffs 
was acknowledged, While going to grow 
crops on the land, the plaintiffs have been 
threatened with dispossession. Doubt- 
less, the injury can be adequately com- 
pensated for in damages but this fact 
should not largely weigh in the peculiar 
facts of this case whereby an interloper 
wants to dispossess the ostensible owner 
by taking law into his own hands. The 
second condition should therefore not be 
rigorously insisted upon in the facts and 
circumstances of this case. 


12. The balance of convenience is 
in favour of the plaintiffs. They were 
in earlier possession and there is no 
justification why they should not be 
allowed to continue in possession. 


13. Coming to the question of 
possession, none of the parties has adduc- 
ed any oral evidence. But the broad pro- 
babilities are in favour of the plaintiffs. 
From a chart supplied jointly by the 
learned Advocates it is clear that for the 
lands covered by Khatas Nos. 581 and 
455 plaintiffs are paying rent as per rent 
receipts dated 19-1-1965, 16-1-66, 19-1-67 
and 31-1-1968. Opposite party no. 1 has 


filed rent receipts for the self-same 
Khatas. Those rent receipts are dated 
1-4-1958 and 13-1-1969. The rent 
receipts dated 1-4-1958 in favour 
of the transferor of opposite party 
no. 1 are not of any assistance. They 


are much earlier and prior to the pass- 
ing of the compromise decree, The only 
other rent receipts are dated 13-1-1969 
which are just about a month after the 
purchase made by opposite party No. 1. 


14. Rent receipts by themselves 
do not constitute evidence of actual pos- 
session but they are not irrelevant or in- 
admissible as evidence of possession. 
They can add weight however slender, 
to other evidence of possession. 


15. The: rent receipts produced on 
either side taken as a whole have lent 
support to the case of the plaintiffs that 
subsequent to the compromise decree they 
have been asserting their right of -ten- 
ancy: on payment of rent and opposite 
party no. 1 came into the field in Decem- 
ber 1968 by making a purchase from a 
person having no title and attempted to 
assert some rights by payment of rent in 
January 1969. There is a presumption 
in favour of the plaintiffs that their pos- 
session recognised in the compromise 
decree continued to be so and no evi- 
dence has been given that it was not so 
exercised subsequent to the compromise 
decree, This being the broad probability 
the balance of convenience is in favour 
of granting interim injunction to the 
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plaintiffs. An apparently rightful owner 
should be protected from interference 
with his possession by a rank trespasser. 
The third condition is therefore fulfilled 
in favour of the plaintiffs. 

i6. On the aforesaid analysis, this 
is a fit case in which temporary injunc- 


. tion should be issued against the oppo- 


site parties. The learned Munsif took 
the correct view and rightly distingui- 
shed the unreported decision. The learn- 
ed Subordinate Judge fell into an error 


‘im construing the unreported decision as 


supporting the wide proposition that in 
no cireumstance a temporary injunction 
can be granted to protect paddy lands 
from interference of trespassers, It need 
hardly be stated that the ultimate con- 
clusion would vary according to the facts 
and circumstances of each case, 


17. It may, however, be made 
clear that the views expressed by me 
need not influence the subordinate courts 
during trial. 

18. In the result, the judgment of 
the learned Subordinate Judge is set 
aside and that of the learned Munsif is 


restored, The civil revision is allowed 
with costs. Hearing fee of Rs. 50/-. 
19.- Let the suit be disposed of 


within four months from today with 
intimation to this Court. ` 
Revision allowed, 


AIR 1972 ORISSA 14 (V 59 C 6) 
G. K. MISRA. C. J. 


Ananda Prakash Dey: and others 
Petitioners v. Sova Ray and., others, 
Opposite Parties. 


Civil Revn. No. 20 of 1971, D/- 10- 
5-1971, against.order of G. C. Roy, Sub. 
J. Baripada D/- 8-1-1971. 


(A) Civil P. C. (1908), Order 33 R. 15 
— Applicability — Order 33 Rule 5 
applies only where application to sue as 
a pauper has been dismissed under R. 7 
(3) on merits — ATR 1955 All, 154 (FB), 
Followed; AIR 1941 All. 166, Dissented 


from. 


Order 33 R, 15 refers to the refusal to 
allow applicant to sue as pauper as envi- 
saged in Rule 7 (8) after hearing of evi- 
dence on merits. It has no application 
fo cases where a petitioner asking for 
permission to sue in forma pauperis 
changes his mind for some reason of 
other and fives up the pauper application 
by non-prosecution and prays the Court 
to give time for payment of court-fee to 
convert the pauper application into a 
suit. (Para 4) 

(B) Civil P., C. (1908), Order 33 R. 15 
— Payment of costs — Under Order 33 
Rule 15 payment of costs of a pauper 
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application is not condition precedent .to 
the institution:.of ordinary. suit — AIR 
1943 Bom. 409 Followed, | 
- Under Order 33 Rule 15 payment ‘of 
costs of a pauper application: directed to 
be paid is not a condition precedent “to 
the institution of an ordinary suit end 
can be waived. The costs. however, must 
be paid and if they are not-paid, and zhe 
matter is brough to the notice of she 
Court and the payment is not waived, 
the Court should reject’ the plaint on 
presentation, or subsequently stay zhe 
suit pending their paymert but the Cozrt 
is not bound to dismiss the suit. (Para :8) 
Cases Referred: -Chronological Pasras 
(1968) AIR 1968 Pat 1 ‘V 55).= | 
1967 BLJR 594. (FB). Ramashrey 
Roy v. Pashupati Kumar Pathak 
(1962) AIR 1962 SC 941 {V 49).= 
- 1962 Supp (2): SCR 675,. Vijai 
Pratap Singh v. Dukh “Haran 
Nath Singh 
(1955) AIR 1955 All. 53 (V 42) = 
1954 All LJ 721 (FB), Mt. Latif: 
un-Nisa v. Mt. Khair-un-nissa 
(1955) AIR 1955 All 154 (V 42) = 
1954 All LJ 752 (FB), Devendar 
Kumar Bharti v. Mahanta 
Raghuraj. Bharti 
(1955) AIR 1955 All 159 (V; 42) = 
1954 All .LJ 749 (FB). Kalap 
Nath Singh v. Shyama Nand ~ . i 6 
(1950) AIR 1950 Orissa 183 (V 37) = 
ILR (1950) Cut 36, Mt, Jinatun Nisa 
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Bibi v. Mt. Idrakun Nisa 6 
(1943) AIR 1943 Bom 409 (V 30) = | 

45 Bom LR 768, Abdul Rahman ca 

v. Aminabi ‘Syed Lal - 8 


(1941) ATR 1941 All 166 (V 28) = . 
1941 All LJ 103, Nimar Pandey 2 
v. Jagdish Pandey | 4 

H, G.- Panda, for. Petitioners: S.N. 

Sinha and L. K. Dasgupta, for Opposite 

Parties. | 


ORDER:— One ‘Kananbala 
1956. She had three sons ‘Brajagcpal 
who died in 1965, Goshtagopal 
dant no. 9). and © Nityagopal who prè 
deceased her in 1953, Sova (plairtiff 
no. 1 — opposite party no. 1) and Krisna 
_ (plaintiff no. 2 — opposite party no | 2) 
-are the daughters of Nityagopal. Defen- 
dants 1 to 4 and 8 are the sons and 
daughters of Brajagopal. some of the 
heirs of Brajagopal filed T. S. No. 62 lof 
1965 in the court of the Subordiràte 
Judge, Baripada, for partition claiming 
half share in the properties left ‘by 
Kananbala. Plaintiffs were defendants 2 
and 3 in that suit. Opposite party ne! 1 
was set ex parte and opposite party nol 2 
who was a minor then was represerted 
by a court guardian. On 21st of Decem- 
ber, 1966 a preliminary decree for perti- 


died. ! ‘in 


tion was passed whereby eight anmas 
interest was decreed in favour of the 
heirs of Brajagopal, Plaintiffs fled 


M. J. C. No. 101. of 1967, an applica- fon 
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‘On 18-6-68 the requisite court-fee 


-the advocate for defendants 


(defen- 


be at liberty to institute a suit 


(G. K. Misra C. J.) [Prs. 1-4] Ori. 15 


in forma pauperis, on 27-11-1967 for a 
declaration that the.decree in T. S. No. 63 
of. 1965 is void and not binding on them. 
They. claimed one-third interest in the 
properties left by Kananbala. On 22nd 
of April 1968 opposite parties 1 and 2 
(petitioners in the pauper application) 
filed a petition praying. for converting 
the ‘application in forma pauperis into a 
suit on payment of court~fee. On 29-4- 
1968 the learned Subordinate Judge pass- 


-ed the following order: : 


"xxx x x The petition. filed by the 
petitioners on 22-4-68 is put up today. 


-Let the petitioners file requisite court- 


fees by 18-6-68. -The pauper Misc Case 
is rejected for non-prosecution with cost 
of Rs, :10/- to O.Ps.” : 
(underline is given by me). 

Tater on' the same.day, .the learned 
Subordinate Judge passed another order 
to the effect— . 

©- “As per order in Misc, Case No. 101 
of -1967 the petition of the - plaintiffs- 
petitioner for permission to sue in forma 


‘pauperis has been registered as a plaint. 


Plaintiffs to file ad valorem court-fee 
worth Rs, 2369.25 paise by 18-6-68.” 
was 
paid, Orders Nos. 24 to 121 were pass- 
ed in between 18-6-1968 and 6-1-71 cover- 
ing various subjects including appoint- 
ment: ‘of receiver. No objection was 
arised at any time that the suit was liable 
to be dismissed as the cost of Rs. 10/- 
directed to be paid by opposite parties 
1 and 2 by order dated 29-4-1968 had not 
been. paid. The suit was opened on 6-1- 
1971 for hearing. and was adjourned to 
7-1-71- for further hearing. On that day 
l] and 2 
(petitioners 1 and 2) filed an application 
that the suit was liable to be dismissed 
for non-payment of cost of Rs. 10/- as 
was directed by order dated 29-4-1968 
under Order 33, Rule 15, CŒ, P. C. and 
wanted the court to dispose of the same 
before the suit was heard on merit. The 
learned Subordinate Judge dismissed that 
application on 8-1-1971. The Civil revi- 
sion has been filed against that order. 

2. The question for consideration 
is whether. the suit is liable to be dis- 
missed for non-payment of cost of Rs. 10/- 
as directed ‘by the court on 29-4-1968, - 


‘3. Order 33, Rule 15, C. P. C. 
runs thus: 
“An order refusing .to allow the 


applicant to sue as a pauper shall be a 
bar to any subsequent application of the 
like nature by him in respect of the 
same right to sue but the applicant shall 
-in’ the 
ordinary manner in respect of such right, 
provided that he first pays the costs -(if 
any) incurred by the State Government 
and by the opposite party in opposing his 
application for leave to sue as a pauper.” 
4. Mr. Panda contends that : the 


~ ition by non-prosecution and prays 
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order dated 29-4-1968 was passed in 
presence of opposite parties 1 and 2 and 
though the pauper misc. case was 
rejected for non-prosecution it shall be 
deemed to be an admission on the part 
of the opposite parties 1 and 2 that there 
is no merit in the case and hence the dis- 
missal of the pauper application in those 
circumstances is really a dismissal on 
merits so as to bring into operation the 
bar of Order 33, Rule 15 C. P. C. Reliance 
was placed by him on AIR 1941 All 166 
(Nimar Pandey v. Jagdish Pandey). That 
decision undoubtedly supports . Mr. 
Panda’s contention. 


A reference to Order 33, Rules 5, 6 
and 7 would make the position clear. 
Under Rule 5 the Court shall reject an 
application for permission to sue as a 
pauper on grounds mentioned therein, If 
the Court sees no reason to reject the 
application on any of the grounds stated 
in Rule 5, under Rule 6 it shall fix a day 
for receiving such evidence as the appli- 
cant may adduce in proof of his pauperism 
and for hearing any evidence which-may 
be adduced in: disproof thereof. Before 
evidence is called for, notice shall have 
to be given to the opposite party and the 
Government Pleader, Rule 7 prescribes 
the procedure for hearing. After taking 
evidence and- hearing argument the 
Court shall either allow or refuse to 
allow the applicant to sue as a pauper 
under Rule 7 (3). 


Order a Rule 15 refers to veiikal 
to allow the applicant to sue as a pauper 
as envisaged in Rule 7 (3) after hearing 
of evidence on merits, It has no applica- 
tion to cases where a petitioner asking 
for permission to sue in forma pauperis 
changes his mind for some reason or 
other and gives up the pauper appara 
the 
Court to give time for payment of court- 
fee to convert the pauper application in- 
to a suit. For various reasons, a peti- 
tioner to sue in forma pauperis may not 
pursue his application. It may be that 
he subsequently arranges money for pay- 
ment of court-fee and does not want to 
waste time, energy and money by fight- 
ing the pauper application’ It may 
equally be that he subsequently gets 
certain properties wherefrom the requir- 
ed Court-fee can be paid or it may also 
that the pauper application has no merit 
be that he was subsequently advised 
and it was useless to further pursue it. 
Whatever be the reason influencing’ the 
mind of the applicant for non-prosecution 
of the pauper application the fact remains 
that there is no decision of the Court on 
merits as required under Order 33: Rule 
7, When the party does not want to 
prosecute a litigation the Court has no 
other option but to allow the prayer with- 
out application of its mind whether the 
petition has merit or not. On the aforesaid 
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analysis, I say, with respect, that the 
view taken in AIR 1941 All 166 on this 
point is not correct. Order 33, Rule 15 . 
has no application to the present case. On 
this ground alone the revision petition is 
liable to-be dismissed, 

5. In AIR 1955 Al 154 (EB) 
(Devendar Kumar Bharti v. Mahanta 
Raghuraj Bharti) their Lordship held that 
Order 33, R. 15 can only apply to a case 
where an application for leave to sue in 
forma pauperis has been dismissed and 
an order for costs has already been pass- 
ed. But where an application is still 
pending and at that stage the- Court 
grants time under Section 149, Rule 15 
cannot be made applicable. No exception 
can be taken to the aforesaid principle. 

S. 149, C. P. C. lays down that where 
the whole or any part of any fee prescri- 
bed for any document by the law for the 
time being in force relating to court-fees 
has not been paid, the Court may, in its 
discretion, at any stage, allow the person, 
by whom such fee is payable. to pay the 
whole or part, as the case may be, of 
such court-fee; and upon such payment 
the document, in respect of which such 
fee is payable, shall have the same force 
and effect as if such fee had been paid in 
the first instance. 


The order dated 29-4-1968 which has 
already been extracted would show that 
before the pauper misc, case was reject- 
ed for non-prosecution with cost of Rs. 
10/- to the opposite parties the petitioners 
were granted time by the court -till 
18-6-68 to file the requisite court-fee. 
Thus time was extended for payment of 
court-fee under Section 149, C. P. C. by 
the court before the pauper application 
was rejected for non-prosecution. The 
aforesaid Full Bench decision applies with 
full force to this case and on this ground 
also the suit cannot be dismissed for non- ` 
payment of cost of Rs. 10/-. 


6. The learned Advocates for the 


’ parties placed reliance on AIR 1950 Ori- 


ssa 183 (Mt, Jintun Nisa Bibi v. Mt. 
Idrakun Nisa); AIR 1968 Pat 1 (FB), 
(Ramashrey Rov v. Pashupati Kumar 
Pathak); AIR 1962 SC 941 (Vijai Pratap 
Singh v. Dukh Haran Nath Singh): AIR. 
1955 All 53 (FB), (Mst. Latif-nu-Nisa v. 
Mst. Khair-un-Nisa) and AIR 1955 All 
159 (FB) (Kalap Nath Singh v. Shyama 
Nand). These cases have no direct bear- 
ing on the question in issue and I con- 
sider it unnecessary to discuss those 
cases in detail. 


T. There was some controversy at 
the Bar whether payment of cost is a 
condition precedent to the conversion of 
the pauper application into a plaint in 
the same proceeding or when a subse- 
quent suit- is filed. The language of 
Order 33. Rule 15 makes it clear that it 
would apply to a subsequent suit. The 
refusal to allow the applicant to sue as 
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a pauper shall be a bar to any subse- 
quent application of the like nature [by 
him in respect of the same right to sue. 
Thus the language used in the first zart 
of Rule 15 unmistakably shows that there 
would be two pauper apzlications in Tes- 
pect of the same right to sue and if the 


first one is refused a second application ` 


of the same nature is not` maintaineble. 
The same construction would be given to 
the second part of Rule 15 which would 
mean that if costs had been directed} to 
be paid while refusing the pauper appli- 
cation, a second suit canrot be filed with- 
out paying the 
application. | 
In this case the plaintiffs have ‘not 
paid the-costs in the very proceeding 
whereby the pauper application was per- 
mitted to be converted irto a suit on >ay- 
ment of requisite court-fee. Mon- 
payment of costs therefore cannot mon- 
suit the plaintiffs, — | 


8. In AIR 1943 Bom 409 Abdul 
Rahman v. Aminabi Sved Lal. their 
Lordships held that vnder Order | 33 
Rule 15 payment of the costs 
of a pauper application directed to. | be 
-\paid is not a condition precedent to the 
Jinstitution of an ordinary -suit and ‘can 
be waived. The costs. however, mus-| be 
paid and if they are noz paid, and the 
matter is brought to the notice of ‘the 
Court and the payment is not waived, 
the Court should reject the plaint lon 
presentation, or subsequently stay the 
suit pending their payment but the Court 
is not bound to dismiss the suit. i 


. ` As has already been stated by me, 

from 18-6-1968 till 6-1-"l.for a period 
of more than two anda half years, 
- defendants 1 and 2 did not- raise. their 
little finger that the suit was not mmin- 
tainable for non-payment of costs. | In 
fact. on 6-1-71 the trial began and the 
case was opened, For the first time!on 
7-1-1971 they raised the objection that 
the suit was liable to be dismissed ifor 
non-payment of costs, In the facts and 
circumstances of this case there cannot 
be any escape from the conclusion that 
payment of costs had been waived even 
assuming that it constituted a condition 
precedent. The provisior. under Order |33, 
Rule 15 regarding payment of costs Joes 
not affect the jurisdicticn of the court 
and where defendants 1 and 2 lay by 
they cannot be permitted to turn rcund 
long after to say that thə suit was liable 
to be dismissed for non-payment of costs. 
This does not however mean. that ‘the 
plaintiffs are not to pay the costs. They 
would be directed by ~ the Subordinate 
Judge to pay the costs. 

9. The learned Subordinate J Ldge 
in a well-discussed judgment rigatly 
rejected the prayer of cefendants 1 and 
2 for dismissing the suit. They took lup 
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costs ordered on that - 
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this objection at a very late stage and. 
during the hearing of the suit whereby 
the trial had tə be deferred causing 


-harassment to opposite parties 1 and 2. 


They are liable to be saddled with heavy 


costs for resorting to a frivolous plea at 


a belated stage with the dominant 
object of protracting the litigation. 
10. On the aforesaid analysis, the 


‘civil revision has no merit. It is according- 


ly dismissed with costs to opposite par- 
ties 1 and 2, Hearing fee of Rs. 200/-. 


Revision dismissed. 


~ 
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Maliram Chowdhury. Appellant v. 
Jagannath Modi. Respondent. 

First Appeal No. 76 of 1966. D/- 27- 
4-1971, against order of B. Misra. Sub. J. 
Sambalpur. D/- 26-2-1966. . 

Partnership Act (1932); S. 69 — An- 
plicability — In order to annlv’S. 69 there 
must be an agreement, though imolied, 
between the parties to share profits of 
the business. 

In order to apply s, 69 Partnership 
Act it has to be determined whether the 
plaintiffs were partners within the mean- 
ing of the Act under S. 4 in order to cre- 
ate a partnership. There must be an agree- 
ment entered into by all the parties con- 
cerned*to share the profits of the busi- 
ness. Where there is not an iota of evi- 
dence to show that.there was anv such 
agreement or contract between the plain- 
tiffs they cannot be partners as defined 
in the Act and cannot be members of a 
firm. Section 69 would not therefore be 
applicable. The entire burden in this res- 
pect would lie on the defendant wanting 
to non-suit plaintiffs. ATR 1955 Orissa 24 
and AIR 1946 All 489 and (1946) 224 Ind ° 
Cas 106 (Pat) (FB), Foll. (Para 7) 
Cases Referred: Chronological Paras 


(1959) ATR 1959 Andh Pra 448 
(V 46) = 1959-1 Andh WR 239. 
Jaldu Anantha Raghurama. Arva 
v. Jaldu Bapanna Rao -7 
(1955) AIR 1955 Orissa 24 (V 42)= - 
20 Cut -LT 654, Sk. Kabir v. Nara- 
yandas Lachmandas Ltd, 
(1946) AIR 1946 All 489 (V 33) = 
224 Ind Cas 273. Mirza Naim 
nee v. Firm Kohinoor Foot- 


r Co. 
(1946) "994 Ind Cas 106 = 12 B. R. 
483 (FB) (Pat). Seth Hiralal v. Sk. 
Jamaluddin 7 


B. Pal and D. P. Mohapatra. for Ap- 


. pellant: L. K. Dasgupta. for Respondent. 


JUDGMENT: The Plaintiff who sued 
for recovery v of Rs. 7690.72 ` paise as un- 
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paid price of goods supplied on credit to 
the defendant is the appellant against 
the judgment of the learnéd Subordinate 
Judge, Sambalpur who has dismissed his 
claim. 


2 Admittedly the plaintiff runs a 


wholesale and retail business in cloth. The . 
- Yishankar. 


main, place of business is at Calcutta but 
there is a branch at Sambalpur. The de- 
fendant is a dealer in: cloth and had cer- 
tain purchases made from the plaintiff 
on four different dates in the month of 
April, 1964. The total price of the goods 
taken on these. four dates came to Rupees 
7453.21 paise. The plaintiff claimed that 


these transactions were on‘credit and the _ 
memos on the respective dates were sign- 


ed by the defendant in token of receipt 
of-the goods and it was stipulated: that 
the defendant would pay up the money. 
The defendant omitted to pav the amount. 
Hence the suit. 

3.. The ` defendant contended - that 
the plaintiff Maliram Chowdhury was not 
the proprietor of the firm Maliram-Gou- 
rishankar. But Maliram-Gourishankar was 


a firm consisting of Maliram. (P. W. 2> 


and Gourishankar (P. W. 1). Since the 
firm was not registered under the Fart- 
nership Act the suit was hit under sec- 
tion 69 thereof. He next contended that 
while the transactions did take place on 
the dates indicated and -to the extents 
specified, they were all on cash basis and 


thus the defendant owed no money to the ` story that his son Sitaram is also other- 


plaintiff, 


4. The learned trial judge found 
that the plaintiffs claim for the price of 


goods was justified and had. been establi- - 


shed. He. -however. stistainéd the defen- 
dant’s objection under section 69 of the 
Fartnership Act and held that the suit 
was not maintainable. 


5. Mr. Pal. learned counsel for the 
appellant contends ‘that -the learned Sub- 
ordinate Judge is clearly in error ir hold- 
ing that the suit is hit under Section 69 
of the Indian Partnership Act. Accord- 
ing to him. since that is the only count 
on, which the suit had been dismissed. 
. if it is held that the bar u/s. 69 of that 
Act does not apply. the appeal should be 
‘allowed. Mr. Dasgupta on the other hand 
contends that the finding of the learned 
Subordinate Judge that the plaintiff is 
entitled to recovery of the price of goods 
is bad and cannot be sustained. 


6. In the circumstances, both the 
‘aspects require examination. I shall first 
proceed to examine whether the suit is hit 
under section: 69 of the Partnership Act. 


The plaintiff alleged in paragraph 1 
of the plaint that he is the proprietor of 
the firm Malira®n-Gourishankar having 
its head-office at Calcutta and branch at 
Barapali. The defendant pleaded in para- 
mopa i-of the written statement that 


(R. N. Misra J.) 


A. I. R. 
“the plaintiff and one Gourishankar are 


partners. Maliram-Gourishankar is apart- 
nership firm. The’ same having not been 


registered under the Partnership Act and . | 


the goods having been purchased on cash 
the suit is not maintainable in law. The 
dealings are with the firm Maliram-Gou- 
The other partner Gourishan-~ 
kar having not been joined. the suit is bad: 
for non-joinder of parties.” On these 
pleadings. the learned trial judge raised 
issue No. 2 to the following effect: 


“Ys the plaintiff’s firm ʻa partnership 
firm or a proprietary firm? Is the suit 
maintainable. for want of registration -and 
for defect of parties? 


As already indicated. he found that Mali- 
ram Gourishankar) was a partnership 
firm and in view of the admitted position 
that there is no registration under the 
Indian Partnership Act. the suit was bad. 


There is no documentarv evidence to 
show that the plaintiff Maliram and one 
Gourishankar constituted: a partnership 
firm under the name and style of ‘Mali- 
ram-Gourishankar”, Nor is there any 
agreement of partnership produced. The 
plaintiff as P; W. 2 and Gourishankar as 
P. W. 1 have denied the. allegation of 
partnership. It was suggested by the de- 
fendant that Gourishankar was the 
son-in-law of the plaintiff and they were. 
carrying on business together on partner- 
ship basis. The plaintiff put forward the 


wise known as Gourishankar. That fact 
does not appear to be correct. At any 
rate. no importance has been attached to 


the plaintiffs explanation. 


In view of the fact that the plaintiff 
does not accept Maliram-Gourishankar to 
be a partnership business. the burden lay 
on the defendant.to establish that Mali- 
ram- -Gourishankar is a partnership busi- 
ness and thereafter it was the dutv of the 
plaintiff to establish that it-has registra- 


tion in order to avoid the mischief of sec~ - 


tion 69 of the Partnership Act.” There is 
no direct evidence of any partnership and 
even the defendant as D. W. 2 has not 
stated that he was aware of any such 
partnership business on the basis of any 
oral arrangement. The plaintiff- clearly 
stated that Gourishankar was an acaquaint- 
ance who was being trained up in his shop. 
He was not being paid anv remuneration. 
Nor had he any interest in the business. 
He did not share the profits with him. 
The learned trial judge did not. accent 
this explanation of the plaintiff on ac- 
count of the fact that Gourishankar (B. 
W. 1) could not have worked without any . 
„interest in the firm or not being paid anv ` 
remuneration. Merely from the fact that 
Gourishankar was seen in the shop for a 
few .-months or that he had supplied the 
goods'in question to the defendant and 


f 


as 
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other customers or that during the ab- 
sence of the plaintiff on many occasions. 
he was receiving outstandings from cus- 
tomers and giving due credit therefor. 
— cumulatively or as independent pieces 
of evidence — would not justify an inter- 
ence of partnership: 


7. In order that persons mav be 
partners, it is essential that: 


(1) There must be an agreement en- 
tered into by all the persons concerned: 


(2) The agreement must be to skare 
the profits of a business: and 


(3) The business must be carried on 
by all or any of the persons conceraed, 
acting for all. 


(See AIR 1959 Andh Pra 448 at p. 456, 
Jaldu Anantha Raghurama Arya v. Jeldu 
Bapanna Rao). 


As was said by the Special Commictee 
with reference to this Act all the essen- 
tials indicated above must be present 
before persons can become partners. 
The Committee said: 


“These three elements may -.aprear 
to overlap, but are nevertheless distinct. 
The first element relates to the volun- 
tary contractual nature of partners tüp: 
the second gives the motive which leads 
to,the formation of firms. ie. the acaut- 
sition of gain and the third shows “hat 
the persons of the group who conduct the 
business do so as agent for all the ver- 
sons in the group. and are, therefore. lia- 
ble to account to all.” 


In the case of Sk. Kabir v. Naravardas 
Lachman Das Ltd. AIR 1955 Orissa. 24, 
Narasimham, C. J. said 


“The partnership arising out of the 
status of the parties as in a Hindu Joint 
family is taken out of the purview of the 
Act and only such -partnerships which are 
based upon agreements between the par- 
ties are hit by the provision of S. 69.” 
Though such agreement, may be implied. 
yet “agreement” is the very foundatior: of 
partnership. The aforesaid Bench deci- 
sion approved the dictum laid down in the 
Allahabad High Court in the case of Hir- 
za Naim Effindi v. Firm Kohinoor Foot- 


wear Co., AIR 1946 All 489 where it was- 


said: 

“In order. to apply section. 69, Part- 
nership Act. it has to be determined whe- 
ther the plaintiffs are partners within the 
meaning of the Act. Under Section 2'in 
order to create a partnership there must 
be an. agreement entered into bv all the 
parties concerned to share the profits of 
the business. Hence. where there is not 


an iota of evidence to show that there . 


was any such agreement or contract be- 
tween the plaintiffs they cannot ‘be 
partners as defined in the Act. and carnot 
be members of a firm. Section 69 would 
not, therefore, be applicable.” 


I 
al 
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to come to such a 


-dispute, however. 
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A Full Bench of the Patna High 
Court in Seth Hiralal v. Sk. Jamaluddin. 
(1946) 224 Ind Cas 106 (Pat) emphasised 
on the need of the partnership business 
being carried by all or any of the part- 
ners acting for all. 


Section 4 of the E te Act cle- 
arly indicates these requirements. In the 
present case there is no clear evidence 
conclusion. In case 
Maliram Gourishankar is a firm within 
the meaning of the Partnership Act. on 
the conceded position that it is not regis- 
tered, the suit is bound to be hit under 
section 69 of the Act. Since the defendant 
wants to non-suit plaintiff, the entire 
burden on this aspect lay on him. I must 
hold that he has not discharged that bur- 
den. The reasoning of the learned trial 
judge is clearly without appreciation of 
the legal position. I would accordingly 
reverse the. finding of the learned Subor- 
dinate Judge on that count. 

8. As I have already indicated. 
Mr. -Dasgupta .has challenged the finding 
on merit. I would. therefore. proceed tc 
examine that aspect now. 


In paragraph 2 of the written state- 
ment the defendant had stated: 

“It is true that the defendant pur- 
chased different types of cloths. dhotis 
and saries etc. from the plaintiff on the 
dates and for the sums as mentioned in 
schedule A below but it is denied that 
the goods were purchased on credit.” 


There is no dispute. between Mr. Pal and 
Mr. Dasgupta that the- transactions as 
indicated in the plaint and in the writ- 
ten statement completely tally. The sole 
is as to whether the . 
transactions were on credit or on cask 
basis — the plaintiff coritending that they 
were on credit and the defendant con- 
tending that they were all cash transac- 
tions. 


The learned trial judge has found the 
transactions to have been on credit basis. 
He has believed the oral evidence of ‘the 
plaintiff (P. W. 2) and of Gourishankar 
(P. W. 1). Ext. 3 series are the Rokad en- 
tries for the four days on which the sales 
were effected. It has been explained that- 
Rokad has entrfes of cash transactions 
only. These four transactions have not 
found place in Ext. 3 series since thev 
were credit transactions. The entries in 
the Nakal and Khata have been found to 
have tallied so far as these transactions 
are concerned. The trial-court found cer- 
tain defects in the accounts but accepted 
the explanations offered by the plaintiff. 


8-A. The learned Subordinate Judge 
entered into the discussion of the evi- 
dence with a word of caution ‘on the’ 
ground that the relationship between the 
parties had become strained. Mr. Pal is 
right in his criticism of this approach. 
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The criminal case is said to have arisen 
in relation to the same matter as consti- 
tutes the dispute in this suit. Neither 
party has produced any material docu- 
ment of the criminal case. If the criminal 
case is a connected matter. the present 
stand of the plaintiff not being different 
from what it was on the earlier occasion, 
no adverse view of the evidence can pos- 
sibly be taken. i 

l 9, I have already reiected the de- 
fence contention that P. W. 1 was either 
apartner or emplovee of the plaintiff. 
There is no reason why P. W. 1 would 
come forward to periure- himself. 

10. Mr. Dasgupta contended that 
the learned trial judge gave undue em- 
phasis on the ‘name’ in the credit memos 
and the corresponding entries ‘name’ cer- 
tainly cannot be taken as the abbreviated 
form of “Namka Rakam” or “ramkam 
Namame likhna”’ and has to be given the 
ordinary meaning of “in the name of’. I 
agree. Thus this reasoning of the learned 
trial judge has to be vacated. 


11. Mr. Dasgupta next contended 
that the learned trial judge should not 
have lost sight of the fact that the defen- 
dant’s- very first deal with the plaintiff 
could not have been on credit and. that 
again for quite. a substantial amount 
(Rs. 1,785.28 paise). This bv itself can- 
not be a point in favour of the defendant. 
It is quite possible that the defendant 
may have had business reputation’ and 
being a businessman of the same locality 
running a sizeable shop. the plaintiff may 
not have found any difficulty in entering 
into the very first transaction on credit. 


Learned counsel for the respcndent’ 


also contended that the learned trial iud- 
ge went wrong in drawing adverse infer- 
ence against the defendant for non-pro- 
duction of the goods-account. The trans- 
action being admitted the goods-account 
is bound to contain the entries. Mere en- 
tries in the goods account will throw no 
light on the dispute whether the transac- 
tions are on credit or cash basis. I. there- 
fore, hold that no adverse inference should 
been drawn. 


There is, however. an important clue 
to find out the truth. The defendant (D. 
W. 2) has stated: 


“Ext. C-1 is in the hand-writinge of 
P. W. 1. On 2-4-64. I had ` talk with P. 
W. 1 in the matter when he showed me 
the bilti and asked me if I would take the 
goods. I agreed to purchase the same on 
5-4-64 when plaintiff came. This was an 
oral agreement, Ext. C-1 was written on 
13-4-64 but not earlier. By 13-4 64 the 
plaintiff had brought the goods to his 
‘shop at Baraipali. I had talk that day 
with plaintiff in presence of P. W. 1. I 
paid rickshaw fare to bring the goods and 
entered the expenses in the account. Tata 
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Transport is outside municipal limit. I 
have not paid octroi duty for for the pur- 
chase on 13-4-64, Exts. 7 and T/a are my 
letters to plaintiff. It is not true that 
plaintiff was at Calcutta on 13-4-64 when 
I wrote Exts. 7 and-7/a.” 

The learned trial judge has rightly held: 


“His evidence so far as the dealings 
on 13-4-64 proves conclusively that he 
never purchased on cash basis. He says 
that he purchased on that date from the 
plaintiffs shop in presence of the plain- 
tiff. But his letters to the plaintiff Ext. 7 
and Ext. 7/a indicate that the plaintiff 
was then at Calcutta. In Ext. 7 he has 
referred to the goods despatched from 
Caleutta which by then he had not receiv- 
ed and in Ext. 7/a written on 15-4-64. he 
has mentioned that the goods had been 
received. The said goods must be the goods 
which were received on 13-4-64. (Because 
it is not the defendant’s case that he had 
any other transaction with the plaintiff 
apart from the four in dispute). Moreover, 
in both the letters he had requested the 
plaintiff to purchase goods on his behalf. 
This indicates he was making purchases 
for the plaintiff on credit.” 


To the reasonings of the learned trial 
judge I would add the absence of an entry 
showing the expense incurred for pay- 
ment of the price of soods in the account 
book while the transport charges are indi- 
cated and the non-payment of octroi as 
grounds supporting his conclusion. The 
fact that the memos in Ext. 4 series are 
signed by the defendant while many 
other memos issued to others are not 
signed is not irrelevant feature. The plain- 
tiffs evidence that the credit memos only 
are signed by the purchaser appears to 
be true. | 


12. Once the transaction of the 
13th is found to be on credit. there is not 
much difficulty in holding that the de- 
fence is a false one. The plaintiffs claim 
that the transactions were on credit has. 
therefore. to be accepted. I am of the 
definite view that the learned trial judge 
was right in his conclusion on his score. 


The decision on merit of the trial 
court is upheld. The conclusion regarding 
maintainability of the suit has been re~ 
versed. 

13. The result. therefore. is that 
the appeal must succeed. I allow the ap- 
peal, set aside the judgment and decree 
of the trial court and decree the suit wit 
costs throughout.. i 

, Appeal allowed. 
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AIR 1972 ORISSA 21 (V 59 C 8) ` 
R. N. MISRA, J. | 

Mana and another. Appellants y. 
‘Ujal Bisi and others, Respondents. | 


second’ Appeal No. 
4-5-1971, from order of L. Mallik, Sub. J. 
Bargarh, D/- 4-9-1967. : 


Orissa Money Lenders Act (3 of 1936), 
S. 17 (2) — Section does not bar iurisdiz+ 


tion of Civil Court to entertain suit for 


redemption of possessory mortgage. it 
only provides an additional remedy. which 
is speedier and less: costly. (X-Ref: Civil 

C. (1908), S. 9). (Para 3) 


Cases Referred: Chronological Paras 


(1969) AIR 1969 SC 78 (V 56) = 
(1968) 3 SCR 662, Dhulabhai v. 
State of Madhya Pradesh 

(1968) AIR 1968 SC 271 (V 55) =, 
1968 Lab IC.224. Pabhoian Tea 
Co. Ltd. v. Deputy Commr. 
Lakhimpur ' 

(1963) AIR 1963 sc 1547 (V 50) = 
(1964) 2 SCR 273, Firm Radha 
Kishan v. Ludhiana Municipality 

(1940) AIR 1940 PC 105 (V 27) = . 
67 Ind App 222.. Secy. of State v. 
Mask & Co. 

(1859) 6 CB NS 336 = 141 ER 486. 
Wolverhampton New Water Works 
Co. v. Hawkesford 


R. K. Mohapatra, for Appellants: 
Rath and R. K. Patra. for Respondents. 


JUDGMENT: The defendants 1. and 2 
have come with this, appeal against the 
reversing decision of the learned Subor- 
dinate Judge of Bargarh. The plaintiffs 
sued for title in respect of 4.59 acres of 
land shown in “the Ka schedule of the 
plaint. Their source of title was indicai+ 
ed to bea gift deed made by the defend; 
ant no. 10 subsequently transposed as 
the plaintiff no. 4 on 30-1-61 (Ext. 5). 


2 One Maheswar Bisi had four sons 
Gour, Bhara Sama and Dama. The plaintiff 
No. 1 is the daughter of Dama while the 
plaintiff No. 2 is the grand- daughter 
of Sama and the plaintiff no. 3 is the daugh+ 
‘ter of Gour. - As already stated the plain: 
tiff no. 4 (original defendant no. 10) is 
the widow of Ratna who happens to ke 
the son of Bharat. The plaintiffs contend» 
ed that the property in dispute belonged 
to Bharat and had been inherited by Rat+ 
na. Ratna died more than 30 værs prior 
to the litigation. His widow. the plaintiff 
no. 4, got herself mutated and was + 
possession. ‘She made a vift under Ext. 5 
in favour of the plaintiffs 1 to 3.- The 
defendants 1 and 2 created trouble over 
possession of the property. A proceedirg 
under section 145 Cr. P. C. followed ard 
terminated in favour of the defendants. 
Therefore, the plaintiffs . came to cout 
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the Ka schedule properties 
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asking for declaration of their: title and 
for recovery of possession. They contend- 
ed that in case any part of the property 
was under mortgage it be declared that 
the mortgage has been redeemed by 
operation of law under the provisions of 
the Orissa Money Lenders Act. 


3. ‘The defendants 1 and 2 alone 
contested. Their defence was that though 
the property belonged to Ratna some of 
these properties were mortgaged bv him 
to Bhunja Jhankar in February 1920 and 
in March 1923. They specified the de- 
tails of such properties in their written 
statement. The properties were mortgaged 
from time to time with the defendants 
and those that were not covered by the 
mortgage were permanently leksed out | 
bv- Ratna to the father of the defendants | 


_l and 2 in the year 1928. Ever since then 


the defendants remained in possession. In 
the written statement the property in dis- 
pute wasindicated intwo schedules—one ° 
covered by the lease and the other cover- 
ed by the mortgage. They pleaded loss of 
title of the. plaintiffs or their donor 
as they had no possession within the sta- 


tutory period. 


A, The learned trial Judge found 


.that the defendant no. 10 was the’ widow 
-of Ratna and the alleged lease of the Kha 


schedule lands of the written statement 
was invalid. but there was long adverse 
possession of the defendants. In regard to 
he came to 
hold that by operation of law the mort- 
gage had been redeemed long back and 
possession of the defendants had become 
adverse. He further found that Ext. 5 
conveyed no title because by then the 
donor had no title in the property. He 
also found that the civil court had juris- 
diction to entertain the suit in respect of 
the mortgaged: lands constituting the Ka 
schedule of -the written statement. He 


` accordingly dismissed the suit. 


5. Upon appeal the learned Sub- 
ordinate Judge found that there could be 
no adverse possession in regard to the 
mortgaged lands until the mortgage was 
redeemed. He maintained the finding of 
the trial court that the civil court had 
jurisdiction to deal with the relief relat- 
ing to the mortgage and section 17 .(2) of 
the Orissa Money Lenders Act was no 
bar to the suit. In regard to the Kha 
schedule property of the written state- 
ment (the lease-hold) he came to hold 
that the defendants had failed to prove 
the plea of adverse possession. He accord- 
ingly reversed the decree and decreed the 
suit in regard to both the lots. Avainst 
this reversing decree the defendants 1 and 
2 are in appeal. 


6. The disputed propertv is cover~ 
ed by Khunti No. 47 of village Laisira. 
1.69 acres is covered by the’plea_of mort- 


' tain the question of mortgage 
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gage and‘2.90 acres is covered bv. the al- 
leged leasehold: Mr. Mohapatra for the 
appellants has raised two contentions. 
The first one is in relation to the want 
of jurisdiction of the civil court to enter- 
and its 
automatic redemption . by operation ‘of 
law. The second one is that the conclu- 
sion of the learned Appellate Judge in 
regard to possession -of the lease-hold 
lands ‘and his negativing fhe plea of ad- 
vee possession cannot be sustained in 
aw. P , 


7. Let me deal with the second 
point first: There is no dispute that the 
entire property belonged to Ratna. The 


finding fhat the defendant no. 10 (plain- 


+ 


tiff no. 4) is the widow of Ratna is not 
disputed. In normal course the widow 
would have 
The plaintiffs have come forward- with a 


deed: of gift from the widow and 
the validity of this: deed of vift 
(Ext. 5) is not. being impugned. Thus 


in usual course the donees under Ext. 5. 
that is. the plaintiffs would have obtain- 


ed good title to the property. The defen- 


dants raised a plea of loss of title in. the 
donor by adverse possession. The burden. 


. therefore, lay on the defendants to -esta~ 
blish by cogent evidence their possession. . 


The learned Appellate Judge. took into 
consideration the oral evidence as also 
the rent receipts. He rightly did not 


attach any importance to the finding of. 


the criminal court in the S. 145 proceeding 
relating to bossession and aie con~ 
cluded, 


“Thus. judging the evidence of pos- 


session on either side. I am rather inclin= ` 


ed to, hold that plaintiffs evidence of 
possession of the Kha schedule lands of 
the written statement is more -satisfac- 
tory than that of the contesting defen- 
dants. Even assuming ‘that evidence of 
possession on either side is weak and 
evenly balanced the plaintiffs possession 
has to be upheld since plaintiffs have got 
title.” 


He drew the presumption from the-prin- 
ciple “possession follows title” and con= 
cluded by saying. 


-"T hold that the plaintiffs were in 
possession. of the suit Kha schedule of 
the written statement within 12 vears of 


the suit and they have not lost title to 


the same.’ 


8. Thus, there is a clear conclu- 
sion relating to’.subsisting title of the 
plaintiffs and their donor in regard to 
the leasehold lands. In. Second Appeal a 
different view is not open to be taken in 
the facts and circumstances of the case. 
I would accordingly affirm the decree of 
the lower appellate court in regard to the 
lease-hold. 
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ders Act Mr. Mohapatra 
‘the. civil court has no jurisdiction. 


succeeded her kusband.. 


ALR. 


9. The first Juestion relating to 
mortgage may now be taken up. Mr. 
Mohapatra concedes that the’ learned Ap- 
pellate Judge was right in holding that 
there could be no adverse possession in~ 
regard to.the lands under mortgage. Ina 
recent case I had occasion to examine the 
legal position and I had come to the same 
conclusion as the learned ‘Trial Judge in 
this case has. As Mr. Mohapatra accents 
that conclusion to be the correct position 


‘in law the legal principle does not require 


re-examination. The challenge. however. 
in regard to this matter is on a different 
count. Relying upon the provisions of 
Section 17 (2) of the Orissa Money Len- 
contends that 
That 
provision is to the following effect: 


“When the mortgagor is a member 
of a‘backward: tribe as described in 
Part VI of the Thirteenth Schedule to 


the Government of India (Provincial - 
Legislative Assembly) Order. 1936. the 
Special Assistant Agent, the Subdivi- 


sional Magistrate or anv other officer 
specially empowered in this behalf by the 


~ District Magistrate. the Deputy Commis- 


sioner or the Agent to the State Govern- 
ment, as the case may be, may. either on 
application by any one. interested or on - 
his own “motion. if he is satisfied on a 
Summary enquiry that the mortgage shall 
be deemed to stand discharged under sub- 
section (1), decree ejectment against any 
person in possession of the property 
claiming under the mortgage and may 
restore it to the mortgagor or his heirs: 


There is no dispute that the plaintiffs. or 
their donor are members ‘of a ‘backward 
tribe as described in sub-section (2). .of 
section 17 of the Act. The question for 
examination is as to whether the Civil 


‘Court’s jurisdiction to grant relief of re- 


demption is ousted or barred by sub-sec- 


tion’ (2) of section 17 of the Act. Indis-' . 


putably the matter by its own tenor. is 
one over which the civil © 
have jurisdiction by virtue of the provi- 
sions of Section 9 C. P. C. Does then sub- 
section (2) of section 17 of, the Act impli- 
edly take away that jurisdiction?’ The 
answer to this question would furnish the 
conclusion to be reached on the conten- 
tion of Mr. Mohapatra. Courts in this 
country gs well as in England have found 
the. test fid down by Willes. J. in the 
case of Wolverhampton New Water Works 
Co. v:. Hawkesford, (1859) 6 C: B. (N. S5) 


336 useful to determine a dispute of this 
type.” 


That learned J ure laid down the 
dictum -thus: 


“There are three gies of cases in 
which a liability mav be established 
founded upon statute. One is where there 
was a liability existing at common - law. 
and that liability is affirmed by a statute 


court would ` 
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which gives a special and peculiar form 
of remedy different from the remedy 
which existed at common law: there un- 
‘less the statute contains words which ex- 
pressly or by necessary implication €x- 
cludes the common law remedy. the party 
suing has his election to pursue eithear 
that or the statutory remedy. The second 
class of cases. is where the statute gives 
the right to sue merely. but provides no 
particular form of remedv: there tie 
party can only proceed by action at com- 
mon law. But there is a third class. viz.. 
where a liability not existing at common 
law is created by a statute which at tre 
same time gives a special and particular 
remedy for enforcing it. The remedy pro- 
vided by the statute must be followed. 
and it is not competent to the party to 
pursue the course applicable to cases ol 
the second class.” 

This dictum has been approved expressly 
in a series of cases: both of the Judical 
Committee of the Privy Council and ov 
the Supreme Court (see Secv. of State v. 
Mask & Co. AIR 1940 PC 105. Firm Radia 
Kishan v. Ludhiana Municinalitv. A_R 


1963 SC 1547, Pabhoian Tea Co. Ltd. v. 


Deputy Commr. Lakhimpur. AIR 1968 SC 
271 and Dhulabhai v. State of M. P.. AZ R 
1969 SC 78). 


With respect to the second of fe 
three classes of cases mentioned above 
there is normally no difficulty. A stati te 
falling in this category prescribes no sre- 
cial remedy and whether it creates new 
rights and liabilities or regulates the al- 
ready existing ones. the normal remedy 
through the medium oë civil courts. 
which are courts.of general turisdiction 
remains always open. With respect to te 
first and the third of the three .classes of 
cases mentioned in thé dictum it has to 
be ascertained whether the statute ‘in 
question deals with and regulates an al- 


ready existing right or liadilitv. or. whe- 


ther it creates a new right or liabilttv 
which has no existence apart from tne 
statute. If the provision is of the former 
category. the special remedy provided 
therein subiect to any provision for tne 
exclusion of ordinary remedy. will oriv 
be construed as an alternative one. 
whereas if the provision is of the latier 
category. the remedy will be construed 
as exclusive even though the statı te 
makes no express provision for exclusion 
of ordinary remedy. Thus the mere fect 


that a statute provides for’ certain reme- 


dies does not by itself necessarily exclude 
the jurisdiction of civil courts. but where 
a new right or liability is 
statute which gives a special remedy for 
enforcing it’ the ordinary remedy of gD- 
proaching the civil courts is impliedly ex- 
cluded. 

In various cases that came for exa- 
mination before their Lordships of the 
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Supreme Court this test has been appli- 
ed and on each occasion by application of 
this test exclusion or existence of iuris- 
diction has been determined. 


The right to redeem a mortgage has 
been provided for under the T. P. Act and 
is not one created under Section 17 of the 
Orissa Money Lenders Act. Section 17 
deals with the .manner or a particular 
mode of redemption. The legislature has 
fixed a period with respect to usufruc- 
tuary mortgages and has declared that 
by lapse of time in an automatic manner 
such mortgages would stand redeemed. 
The section therefore. deals with 
discharge of possessory mortgages. Thus 
no new right or liability can be said to 
have been created under section 17 of 
the Act. It is really an instance where 
certain remedies have been provided. 
but not that any new right or liability is 
created. 


Analysed by this test section 17 of 
the Orissa Money Lenders Act makes a 
provision to which the first rule of the 
dictum is applicable. .Redemption was 
existing at common law. That liabilitv is 
affirmed by the Act. but section 17 pro- 
vides a peculiar form of remedy different 
from the remedy which existed at com- 
mon law. As there is no express or 
implied ouster of the jurisdiction of the 
civil court. the remedy under the Act is 
only an additional one. Option is left to 
the party asking for assistance of the! 
court to choose the ordinary forum of the 
civil court or the special forum created 
under the statute. Mr. Mohanatra con- 
tended that the third rule of the dictum 
was applicable while Mr. Rath contended 
that the first rule of the dictum applied. 
To the facts of the present case I am of 
the definite view that the first rule of 
the dictum applies and not the third. 
Therefore, the jurisdiction of the civil 
court cannot be taken to have been ous- 
ted. Additional support for ‘this conclu- 
sion is availabte from the fact that under 
sub-section (2) jurisdiction is vested in 
the named authorities to take action suo 
motu. Thus sub-section (2) of section 17 
of the Act is of an enabling nature and 
even where the aggrieved party takes. no 
action jurisdiction is vested in the named 
authority to take cognizance of discharge 
of the mortgage and secure possession for 
the member of the backward tribe. Sub- 








section (2) is not intended to provide a 


bar of jurisdiction but is implanted into 
the statute essentially as conferring spee~ 
dier and less costly remedy for a particu- 
lar class of society which according to 


._ the legislature requires protection. 


10. The learned counsel on either 
side had referred to a number of autho~ 
rities and had attempted to analyse the 
point from some other angles. I find no 
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need to notice them because the correct 
proposition to lay down to my mind has 
already been urged and once the proper 
approach is found out, the test is clear 
and the result is conclusive it is unneces- 
sary to. introduce other elements: which 
do not add any clear support to, that pro- 
cess. l 
il. I would accordingly held that 
the civil court had jurisdiction to enter- 
tain the suit for redemption. Both the 
points raised by the appellants fail. The 
second appeal is accordingly dismissed. 
Since an interesting question was raised, 
I do not think it would be proper to sad- 
dle the appellants with costs. 
Appeal dismissed. 


AIR 1972 ORISSA 24 (V 59 C 9) 
R. N. MISRA. J. 


Gadadhar Panda and another Appel- 
lants v. Gangadhar Panda and others. 
Respondents. 


First Appeal’ No. 55 ‘of 1965. D/- 28- 
4-1971. from order of K. S. Misra Sub. J.. 
Jeypore, D/- 8-3-1965. -~ | 

(A) Hindu Law —~ Partition — Minor 
coparcener’s right to dispute partition 
effected by his father is nersonal. It can- 
not be exercised during his mincritv by 
his guardian. AIR 1966 Mad 266 anvrov- 
ing AIR 1951 Mad 506 and ‘AIR 1951 SC 
280 following (1903) 30 Ind App 139 (PC) 
and AIR 1957 Hyd 29, Followed. AIR 
1958 SC 1042, Distinguished. 


(B) Arbitration Act (1940), S. 14 — 
Award to be filed — Award for narti- 
tioning family pronerty even if nct made 
rule of court will be effective. ATR\ 1970 


SC 833, Followed. (Para 6) 
(©) Civil P.C. (1908), O. 32 K. 12 — 
Minor plaintiff becoming major — Suit 


not maintainable by minor cannot be per-. 


- mitted to be continued by him on his at- 
taining majority if plaint does not indi- 
cate his option as adult. needs substantial 
amendment and fresh evidence is requir- 
ed as bis euardian’s evidence cannot be 
relied upon. (Para 7) 


Cases Referred: Chronological 


(1970) AIR 1970 SC 833 (V 57) = 
(1969) 2 SCR 244, Satish Kumar Vv. 
Surinder Kumar 

(1966) AIR 1966 Mad 266 (V 53) = 
(1966) 1 Mad LJ 471. -Venkatasub- 

- Yamania v. Easwara Iver 
(1958) AIR 1958 SC 1042 (V 45)= 
1959 SCR 1249. Pedasubhavva v. 
Akkamma 

(1957) ATR 1957 Hyd 29 (V 44)= 
ILR (1956) Hyd 868. Chanam v. 
Narayan . 5 
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(Para 5)- 


Paras 


~ 


"A.L R. 


(1951) AIR 1951 SC 280 (V 38)= 
1951 SCR 548, Bishundeo v. 
Seogeni Rai 

(1951) AIR 1951 Mad 506 (V 38)= 
1950-2 Mad LJ 353, Meyappa Che- 
ttiar v. Commr. of Income-tax. 


_ Madras : 

(1903) 30 Ind App 139 = ILR 30 Cal 
738 (PC), Balkishan Das v. Ram 
Narain Sahu ð 


N. V. Ramdas. for Appellants: H. G. 
Panda and R. S. Parida. for Respondents. 


JUDGMENT: The plaintiffs are in ap- 
peal against the judgment and decree of 
the learned Subordinate Judee of Jeynore 
dismissing their suit for partition. : 


2. One Appudu Panda who died 


in August 1959 had married two wives. 


He begot a son Baidvanath through his 
first wife Kalandi. Baidyanath died in 1961 
leaving behind his widow (defendant . 
no. 4) and four issues (the defendants 2. 
3, 5 and 6). The second wife Sunamani is 
the plaintiff no. 2: Through her Anpudu 
had 6 issues who are the defendant no. 1. 
the plaintiff no. 1. and the defendants 7. 
8. 9 and 10 respectively. The plaintiff 
no. 1 is a minor and his mother the plain- 
tiff no. 2 represents him. There fs no dis- 
pute that all the properties were ances- 
tral, that is, of Appudu, During Appudu’s 
life time and the minority of the plaintiff 
no. 1 and the defendant no. 1 the family 
properties were partitioned under an 
Award dated 31-7-55. It is alleged that 
this Award is partial and unjust and did 
not equally divide. the property. It is- 
also contended that as the Award had not 
been made a rule of the court under the 
Arbitration Act it has no binding force. 
The plaintiffs have tried to avoid the pre-. 
vious- partition evidenced by the Award 
in the aforesaid manner and have claim- 
ed a fresh partition. 


3. The defendant no. 2 alone con- 
tested. He contended that there had 
been a complete partition under the 
Award and as such the- present suit was 
not maintainable. Other allegations were 
made with which we are not directly con: . 
cerned. 


4, Several issues were framed by 
the learned Trial Judge. He found that 
the genealogy as given by the plaintiffs 
was correct; there had already been a 


. partition under the Award dated 31-7-55 
„and the same was valid in law and bind- 


ing on the parties. He further found that 
on the plea that the division was not 
equal and accordingly should not be sus- 
tained and a fresh partition should be 
granted the suit cannot be maintained by 
a minor through the guardian particular~ 
ly in a case where the partition had been 
effected by- the father during his life 
time. He accordingly dismissed the suit. 
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5. The short question that arises 
for determination in this appeal is about 
the maintainability of the suit. Mr. Rem- 
das does not dispute that the partition 
under Ext. 1 was during the lifetime of 
the father, and he was a partv to the tro- 
ceeding. It is. therefore. concluded that 
the partition under Ext. 1 was at the in- 
stance of the father during his lifetime. 
Admittedly the plaintiff no. 1 who was 
born sometime in 1948 was a minor at the 
time of partition. On the date of the suit 
he was also a minor. The learned Tvial 
Judge has come to the conclusion that the 
father under the Mitakshara law had Zall 
right to bring about a partition and even 
minor coparceners were bound bv the 
`- partition and upon attaining majority | it 
will be open to the minor coparceners !to 
dispute the partition’ and ask for avoi- 
dance in case of inequality of shares. 
That right of a minor coparcener to avoid 
a partition made by the father during 
the coparcener’s minority is a perschal 
‘one and cannot be exercised during his 
minority by the guardian. The trial eccurt 
relied upon the Division Bench decision 
in AIR 1951 Mad 506 Mevyvanna v. Com- 
mr. of Income tax. Madras. It was iadi- 
cated by their Lordships of the Madras 
High Court in the said case: 


“Under the Mitakshara law the a 
has the undoubted right and privilege} of 
effecting a partition between himself and 
his sons. whether they are maiors'or 
minors, without their consent. He may 
divide the properties phvsicallv or mav 
only bring about a division 
This division may be between himself and 
his sons or even between the sons inter 
se. The partition so mada, however. must 
be fair and equal. If the partition is ún- 
equal and unfair it is open to the sors if 


they are majors, to repudiate the partition: - 


but if they are minors. it is open to them 
to avoid that partition bv appropriate 
proceedings after they attain majority, 
The partition. therefore, will be good un- 
til it is set aside. It is nct void and is not 
without effect. This risht- of avoidance 


based on the ineauvalitv of the shares is 


a personal right of the minors and cannot 


be exercised by others. The power is not 


a conditional power- in the sense thai! if 
the condition of the partition being fair 





and equal is not satisfied.. the pcwer 
ceasesto have operative force.” 
Tf this is the correct statement of the 


legal position the present suit when insti- 
tuted was certainly not maintainable. Mr. 
Ramdas for the appellants seriouslv dis- 
putes. the correctness-of the legal postion 
and seeks to place reliarce upon certain 
observations of their Lordships of the 
Supreme Court in AIF, 1958 SC 1042 
(Pedasubhayva v. Akkamma). This deci- 
sion had been cited before the 1e a 


Gadadhar Panda v. Gpneadhar (R. N. Misra J.)- 


in stetus. ý 


tioned partitions (as in our case) 


. [Pr.5] Ori. 25 
Trial Judge and he did hot find anv sup- 


. port for the plaintiffs: I also do not find 


any support for the - plaintiffs from this 
decision. The question that arose for the 
determination of the Court in this revort- 
ed decision is substantially different from 
what is in issue before us. The rule laid 
down in the Madras decision referred to 
above seems to be upon good authoritv. 
In (1908) 30 Ind App 189 (PC) (Balkishan 
Das v. Ram Narain Sahu) Lord Davey 
speaking for the judicial committee had 
stated. 


“The question upon which their 
Lordships have felt most difficulty is 
whether the document can be considered 
as binding the coparceners, who were. 
minors at the date of it. But thev think 
that in these proceedings they must treat 
it as binding upon them. There is no 
doubt that a valid- agreement for parti- 
tion may be made during the minoritv of 
one or more of the coparceners. That 
seems to follow from the admitted right 
of one coparcener to claim a partition. 
and (as has been said) if an agreement for 
partition could not be made binding on 
minors a partition could hardly ever take 
place. No doubt. if the partition were un- 
fair or prejudicial to the minor’s interests - 
he might. on attaining his majority. bv 
proper proceedings set it aside so far as . 
regards himself.” 


The same position was restated by their 


Lordships of the Supreme Court in AIR . 


1951-SC 280 (Bishundeo v. Seogeni Rai). 
Their Lordships have stated. 


“Tt is well established that a minor 
can sue for partition and obtain a decree 
if his next friend can-show that that is 
for the minor’s benefit..It is also bevond 
dispute that an adult coparcener can en- 
force a partition by suit even when there 
are minors. Even without a suit. there can 
be a partition between members of a 
joint family when one of the members is 
a minor. In the case of such lastly men- 
where 
a minor can never be able to consent to 
the same in law. if a minor on attaining 
majority is able to show that the division 
was unfair and uniust. the court will 
certainly set it aside.” 


The Madras decision of 1951 was express- 
ly approved by a later Division Bench of 
the Madras High Court in AIR 1966 Mad 
266 (Venkatasubramania v. Easwara Iver). 
At p. 294 of the Report it was stated. 


“As the power of a father to effect 
division is subject to the distribution be- 
ing equal. if the distribution effected by 
the father is unequal or there has been 
fraud in the division .and is vitiated bv 
undue favouritism. the partition effected 
would be reopened and adiusted. But the 
partition is not wholly void.” 
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After making these observations their 
Lordships quoted the earlier Madras deci- 
sion with full approval. In AIR 1957 Hvd 
29 (Chanam v. Narayan) a Division Bench 
of that Court also adopted a similar view. 
Mr. Ramdas has not been able to show 
any decision contrary to the view express- 
ed by these authorities. I would ac- 
cordingly hold that the learned Trial 


Judge was right when he said that - 


the minor coparcener’s right to disnute a 
partition effected by his . father during 
his lifetime is a personal one and can 
only be exercised directly by him when 
he is legally competent to exercise the 
right all by himself and not during. his 
ee when he acts through a guar- 
lan. 


6. The next contention that was 
raised by Mr. Ramdas was that the 
Award did. not effect a valid. partition. as 
it had never been made. the rule of the 
court. This contention does not daserve 
anv consideration . as a similar plea has 
been directly negatived by their Lord- 
ships. of the Supreme Court in AIR 1970 


SC 833 (Satish Kumar v. Surinder Kumar). ° 


‘Their Lordships stated. 


_ “The award does create rights in that . 


property but those rights cannot be en- 
forced until the award is made a decree 
` of the- Court. It is one thing to sav that 
a right is not created.-it is an ertirely 
different. thing to say that the right crea- 
- ted cannot be enforced without further 
steps. For the purpose of section 17 (1) 
(b) of the Registration Act, all that. we 
have to see is whether the award in aues- 
tion purports or operates to create or de- 
clare, assign, limit or extinguish whether 
in present or future anv right. title or in- 
terest whether vested or contingent of the 
value of one hundred rupees and up- 
wards.to or in immoveable propertv. If 
it- does, it is compulsorily registrable.” 


and where such an award has been duly - 


registered, it certainly brings about a 
valid partition and it is not necessary to 
make it the rule of the court. Their Lord- 
ships again stated. 

“As between the eee and their 
privies. an award is entitled to that res- 


pect which is due to judgment of a court. 


of last resort.” 


7. |.-Mr. Ramdas finally N E 
that though the plaintiff was a minor at 
the date of the suit he has now attained 
. maiority. As he desires to challenge the 
partition on the grounds indicated in 
the plaint in the present context the ques~ 
tion -of maintainability loses ` impor- 
. tance: It is the settled practice that a 
suit is to be tried in all its stages 
‘on the cause of action as it exist- 
ed at the date of its commencement. An 
- exceptional event -which happened after 


the institution of the suit may be taken | 
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. dence of the guardian. 


A.L. R. 


into account, such as. change of law or 
change of circumstances which render 
relief to the plaintiff impossible or bring 
about an event which would shorten the 
litigation. -or do complete justice between 
the parties. In the present case it would 
be difficult to accept Mr. Ramdas’ con~ 
tention. The plaint does not indicate thef 
option of the plaintiff as an adult. It 
would require substantial amendment. 
The plaintiff will have, to lead evidence 
in the suit and cannot rely upon the evi-| 
In the circumst- 
ances it would not be proper.to accept the 
contention of Mr. Ramdas and give relief 
to the plaintiff to carry on the suit. 


8. © The net result of the aforesaid 
discussion is that the plainfiff’s suit was 
not maintainable and the trial court has 
taken the correct view in law. The appeal 
fails and is dismissed. In the circumst~ 


-ances of this case, however. I think it ap~ 


propriate to direct both the parties to 
bear their own costs throughout. 


Appeal dismissed. 


_ ATR 1972 ORISSA 26 (V 59 C 10) 
R. N. MISRA. J. 
Fakir Charan Das. Appellant vy. Sat- 
chidananda Raiguru, Respondent. 


Second Appeal No. 172 of 1969,-D/- 
27-4-1971, from order of D.- Pamaran 
Sub. J.. Cuttack, D/- 31-1-1969. 


-Transfer of Property Act (1882), Sec- 
tion 106 — “Contract to the contrary’— 


' It cannot be read in an oral lease of house 


With aterm requiring 
“vacate without protest 


the tenant to 
whenever land- 


. lord asks him to do so”. Therefore notice 


under the section is. necessary: for evic~ 
tion'in such a case. AIR 1953 Sau 179, 
Followed. AIR 1928 Mad-.687 and AIR 
1964 Ker 2418 and (1909) 3 Ind Cas 873 
(Qudh) Referred. (Paras 3 and 9) 


Cases Referred: Chronological. Paras 


(1964) AIR 1964 Ker 218 (V -51)== 
1963 Ker LT 1125. Subramania >` 
Iyer v. Ammu 

(1953) AIR 1953 Sau 119 (V 40). 
Keshavlal v. Bai Ajawali 

(1928) AIR 1928 Mad 687 (V 15)= 
110 Ind Cas 398. Moosa Kutty v. 
Kovilakath Thekke 

(1909) 3 Ifd Cas 873 = 12 Oudh Cas 
279. Khuda Bakhsh v. Abid Husain 8 

R. N. Das. P. K. Das and J. Swain, 
for Appellant; D. P. Rath, for Respon- 

dent. - l 

JUDGMENT: The defendant is in 
appeal against the affirming decision of 
the learned Subordinate’ Judge. Cuttack. 
in a suit for ejectment and arrears of 
rent. 
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2. Admittedly, the plaintiff is the 
owner of the house and “he defenedanz!is 
a tenant under him. The [plaintiff sued 
for ejectment as also for recovery of ar- 
rears of rent of three months. 


3: One of the defènces was that 
there was no valid notice served deier- 
mining the lease.. On that plea Isue 
No. 3 was raised to the following effect: 


“Is the notice served bv the plaintiff 
on the defendant valid and legal?” 
in paragraph 3 of the plaint the plairtiff 
had pleaded that the term of the tenancy 
was that whenever the plaintiff wculd 
ask the defendant to give up possession 
of the house, he would vacate without 
protest. In paragraph 4 of the written 
statement it was pleaded: 


“That the plaintiff cannot sue for 
eviction of the defendant from .the dis- 
puted properties as he has not determin- 
ed the relationship of the lessor and lessee 
betweer them either in the plaint or in 
his notice.” 


4, The learned trial judge found 
that the notice issued by the plaintifi to 
the defendant was not one complving 
with the requirements of section 106 of 
the Transfer of Property Act. He tren 
proceeded to examine the case of the 
plaintiff that parties had contracted that 
no notice would be necessary for dezer- 
mination of the lease and. therefore. sec- 
tion 106 of the Act was not applicanle. 
He accepted that contention and there- 
fore decreed the suit both for evictior as 
also for realisation of arrears of rent ' 


5. The appeal of the defencant 
was dismissed by the learned Subordi~ 
nate Judge. 


6. The short auen raised by 
the defendant in this appeal.is one akout 
the correctness of the judgments of the 
courts below that notice under section 106 
of the Transfer of Property Act was not 
necessary for the present suit for e*ic~ 
tion. 


7. Section 106 of the Transfer of 
Property Act provides: 


"In the absence of a zontract or Iccal 
law or usage to the contrarv. a lease of 
immovable property for agricultural or 
manufacturing purposes shall be deemed 
to be a lease from vear to vear, termi- 
nable. on the part of either lessor or _es- 
see, by six month’s notice expiring with 
the end of a year of the tenancy. and, a 
lease of immovable property for anv 
other purpose shall be deemed to be a 
lease from month to month, terminable, 
on the part of either lessor or lessee. by 
fifteen day’s notice expiring with the end 
of a month of the tenancy. 


Every notice under this section maist 
be in writing. signed by-or on behalf of 
the person giving it, and (either be sent 


F. C. Das v. S. Raieuru (R. N. Misra J.) 
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by’ post fo the party who is intended to 
be bound by it or be tendered or deliver- 
ed personally to such partv). or to one of 
his family or servants at his residence, or 
(if such tender or delivery is not practi- 
cable) affixed to a conspicuous part of the 
property.” 


8. The law ¢ as Indicated-in 5. 106 
of the Act is meant to appiy to all cases 
except those where there is a tontract to 
the contrary. The burden lay on the plain- 
tiff to establish that notice under 5S. 106 
of the Act was not necessary on account 
of the fact that there existed a contract 
to the contrary in respect of the tenancy 
in dispute. Tne terms of the lease were 
oral and, therefore. clear terms are not 
available for the purpose of interpreta- 
tion. 


Mr. Das, learned counsel for the ap- 
pellant contends that the plea relating to 
this part of the agreement of tenancy as 
contained in the plaint only shows that 
the defendant had agreed to vacate poss- 
ession as and when the plaintiff required 
it. The plea raised does not indicate that 
walver of notice under section 106 of the 
Act had been stipulated. On the other 
hand, Mr. Rath for the respondent con- 
tends that the plea itself is clear. enough 
to show that parties had contracted out of 
section 106 of the Act and a contrary in- 
tention had been indicated. Mr. Rath reli- 


. ed upon three decisions in support of his 


contention. The first one is the case of 
Moosa Kutty v. Kovilakath Thekke, AIR 
1928 Mad 687. The second one is the case 
of Subramania Iver v. Ammu, AIR 1964 
Ker 218. The third one is the case of 
Khuda Bakhsh v. Abid Hussain reported 
in (1909) 3 Ind Cas 873 (Oudh). In the 
Madras case the lease was oral and one 
of the conditions was that the tenant 
would surrender the house whenever 
required. The plaintiff’s plea that this 
amounted to waiver of notice was accepted, 
In the Kerala case, the principle enuncia- 
ted was that the contract te the contrary 
for the purposes of section 106 of the Tra- 
nsfer of Property Act need not be an ex- 
press one; it can be implied. In the other 
case cited by Mr. Rath. the term stipulat- 
ed was that. whenever the-owner of the 
house would like to have the house and 
the other appurtenances, the tenant would 
vacate the same and would have no sort 
of objection. This was tantamount to a 
contract to the contrary. 

The position in law seems to have 
been properly stated by Shah, C.J. in 
the case of Keshavlal v. Bai Ajiawali. AIR 
1953 Sau 119. There was a rent note 
stipulating the condition that the tenant 
was to deliver vacant possession to the 
landlord without delay when and at what- 
ever time the landlord made a demand 
for vacating the leased portion. The Divi- 
sion Bench held: 


28 Ori. (Prs. 8-11)-[Prs. 1-3] Keluni Dei 


"In our view this condition merely 
means that the tenancy is not for a fixed 
term, but it does not amount to contract 
to the contrary to which the provisions of 
section 106, Transfer of Property Act are 
subject.” 


In my view this seems to be the actual 
position. What was stipulated in the rent 
deed in the Saurashtra case is what has 
been pleaded in the plaint here. 


9, Section 106 of the Transfer of 
Property Act has been incorporated as an 
equitable provision so that a tenant mav 
not be taken by surprise. It has been left 
to the parties. however. to avoid applica- 
tion of section 106 of the Transfer of Pro- 
perty Act by entering into a contract to 
the contrary. As I have already said. ina 
case where requirement of notice is asked 
to be over-looked by the plaintiff. it is for 
him to say that there was a contract to 


the contrary and the tenant as defendant . 


was, therefore, not entitled to notice. In 


. lview of the plea raised inthe plaint and 


the evidence on record. I am not satisfied 
that there has been a contract to the con- 
trary as required under section 106 of the 
Act. Thus notice u/s. 106 was a condition 
precedent to the suit and the learned trial 
‘judge has found that the notice in this 
Case was not in accordance’ with law. In 
view of this conclusion of mine. i must 
hold that the suit is not maintainable so 


far as the relief for ejectment is concern- - 


ed. 


10. There is no challenge in res- 
pect of the decree for arrears of rent. 
That shall be sustained. Mr. Das made a 
prievance that the suit should have been 
properly valued at Rs. 375/- Rs. 300/- be- 
ing the twelve month’s rental to be the 
valuation of relief of eiectment and 
Rs. 75/- being the three month’s arrears 
of rent should have been added to it. The 
plaintiff has. without any jurisciction. 
valued the suit at Rs. 500/-. I would direct 
that the plaintiff shall now be entitled to 
a decree for Rs. 75/- with proportionate 
costs thereon and the relief of eviction 
shall be dismissed. 

11. The second appeal 
allowed. 


is partly 


| Appeal partly allowed. 
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Keluni Dei, Appellant v. Kanhel 
Sahu and others. Respondents. 

~Second Appeal No. 267 of 1967. Dj- 
24-12-1970. from order of G, S. Patnaik, 
lst Addl. Sub. J.. Cuttack. D/- 23-1-1967. 

(A) Limitation Act (1908), Arts. 44 and 
144—Alienations by guardian—Alienations 


EO/FO/C661/71/GNB/S 


v. Kanhei Sahu (R. N. Misra J.) 


A.I. R. 


by de jure guardian without legal neces- 
sity ase governed by Art. 44 while to such 
alienations by de facto guardian the en- 
larged period of limitation of 12 vears ap- 
plies. ILR (1964) Cut 298, Rel. on. 
(Para 10) 
(B) Civil P. C. (1908), S. 100 — Find- 
ing of fact not binding in second appeal 
— Ordinarily a finding that the sale is for 
legal necessity being one of fact would be 
binding in second appeal but where it is 
based eh serious errors of record and 
omission to consider material aspects 
available from the record, it can be inter- 
fered with. AIR 1968 SC 466. Rel. on. 
(Paras 13, 22) 
(C) Hindu Law — Legal necessity — 
Legal necessity to support the sale by the 
guardian must be established bv the ali- 
enee. Recitals of legal necessity in the 
sale deed do not by themselves prove 
legal necessity which means pressure up- 
on the estate which in law may be regard- 
ed as serious and sufficient. (X-Ref: Evi- 
dence Act (1872), Ss. 101-104). AIR 1971 
SC 1028, Rel. on. (Paras 16, 20, 21) 
(D) Civil P. C. (1908), O. 41, R. 31 — 
Judgment of reversal — It is incumbent 
upon the final Court of fact, particularly 
in the case of a reversing decision, to meet 
the reasonings of the trial Court and. in- 


dicate its own reasons for the conclusions 
to be reached. (Para 19) 


Cases Referred: Chronological Paras 

(1971) AIR 1971 SC 1028 (V 58)= 
(1970) 2 SCWR 787, Smt. Rani v. 
Santa Bala Debnath 20 

(1968) AIR 1968 SC 466 (V 55) = 
(1968) 1 SCR 617. Smt. Sonawati 


v. Sri Ram 22, 
(1964) ILR (1964) Cut 298. Narayan 
Prasad Rath v. Sukumari Dei 10 


' B. K. Behura. for Appellant; K. C. 
Mohanty. for Respondents. 

JUDGMENT: This is a plaintiff’s ap- 
peal against the confirming decision of 
the First Additional Subordinate Judge. 


Cuttack. 


2. The plaintiff sued for her own 
title and for a declaration that the defen- 
Gants 1 to 4 had not acquired any title by 
virtue of their sale deeds. She also want- 
ed affirmation of her possession and per- 
manent iniunction restraining the defen= 
dants from interfering with her right and 
possession. 

3. The plaintiff became an orphan 
and the defendant no. 5`said to be her 
maternal uncle as de facto guardian tra- 
nsferred her entire property in favour of 
the defendant no. 1 on 7th June 1948 (Ext. 
C). The defendant no. 1 sold a part of that 
property under two separate registered 
sale deeds in favour of the defendants 3 
and 4 on 9th February. 1951 (Ext. B) and 
2ist. January. 1959 (Ext. A) respectively. 
A short genealogy would show the rela- 
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tionship of the plaintiff and the defendant 
no. l. 
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4, The plaintiff alleged that zhe 
alienation bv the de facto guardian was 
not for necessity nor for consideration end 
was not binding upon her. Accordingly. 
she wanted the alienationsto be set asije. 


5. The defendants 1. 3. 4 and|5 
contested: the defendants 1 and 5 filéd 
one joint written statement. while the Je- 
fendants 3 and 4 filed ancther. Thev con- 
tended that the sale was for legal necs- 
sity and the minor had benefited bv- zhe 
transaction. 

6. The trial dürt found that “he 
defendant no. 5 was the maternal uncle 
of the plaintiff. He found that Ext. 
C was not valid nor zenuine. There 
was ‘no necessity for the transac- 
tion and as such the plaintiff was lot 
bound by the alienation. He further 
found that the defendant no. 1 acaui? ed 
no title under Ext. C and accordinzly 
Exts. Aand B were also not operative. He 
however, came to hold that the suit was 
barred by limitation as it was filed on 
14th May. 1960 and applving Article 44 
of the old Limitation Act of 1908. the suit 
was beyond the period of limitation. The 
plaintiff was found to have attained majo- 
rity sometime in 1952 and. therefore. zhe 
bar of limitation was applied. 


? 
7. The learned appellate Judge 


found that the transaction was for lezal 
necessity and for the benefit of the minor 
and. therefore. the sale deed was bind ‘ng 
‘on the minor and she was not entitled to 
challenge the alienation. He accordinzly 
upheld the decree of the trial court dis- 
missing the suit.- | 

8. Against this affirming decis. on. 
of the learned appellate Judge, this ap- 
peal has been filed. 

9, The counsel for -the appellant 
claimed: that the appellate court did aot 


apply its mind to the facts of the case 
and committed serious errors of record, 


. After I was satisfied that there was some 


truth in the contention .raised by counsel — 


I thought it proper to examine the entire 
‘evidence so that the actual position may 
be found out. The appeal was heard at 
considerable length and both sides referr- 
ed to facts. 
10. The sale in this case is bv -he 
de facto guardian of the plaintiff. It lis 
well settled that to an alienation by zhe 
de jure guardian without legal necessity. 
Article 44 of the Limitation Act appled 
while, if the said alienation was by the de 


Pa 
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= may be summarised as follows: 
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facto guardian the enlarged period off- 
limitation of 12 yéars applied. After dis- 
cussing a series of decisions of different 
Courts. his Lordship Mr. Justice Misra 
(My Lord the present Chief Justice) in 
the case of Narayan Prasad Rath v. Su 
kumari Dei, ILR (1964) Cut 298 stated: 


“The correct legal position of law 


(i) The observations in manv of the 
authorities that a de facto guardian has 
the same power. as a de jure guardian 
must always be restricted to cases where 


the alienation is for legal necessity and 


benefit of the minor: 


(ii) While alienation bv de jure guar- 
dian without a legal necessity is voidable 
in the sense used in the Contract Act, 
such alienation by a de facto guardian is 
void ab initio and is voidable in the sense 
that the minor on attainment of maioritv 
may either ratify it or avoid it bv treat-~ 
ing it as a nullity: l 

(iii) An alienation by de facto guar- 
dian under the Mohammedan law. whe-~ 
ther for necessity or otherwise. is void ab 
initio. The principle in such cases should 
not be applied to alienations by de facto 
guardian under the Hindu law when it is 
for legal necessity; 


(iv) To alienations by de: jure guar~« 
dian without legal necessity, Article 44 of 
the Limitation Act applies. while to such 
alienations by de facto guardian. the en- 
me period of limitation of 12 years ap- 
plies.’ 


1l. The learned trial judge was 
clearly wrong in holding that the suit 
was barred by limitation once he found 
that the sale was not for. legal necessity 
and did’ not bind the minor. 

. 12. But in view-of the finding 
recorded by the lower appellate court that 
the sale is for legal necessity. it now be- 
comes necessary to examine as to whether 
that finding is correct. 


13. Ordinarily such a finding is 
on a question of fact and in second appeal 
there would be no scope for interference, 
But in this case I am satisfied, as I would 
presently show that the learned appellate 
Judge has committed: serious errors of 
record and has omitted to, consider mate- 
rial features and aspects available from 
the record in coming to his conclusions. 
Therefore, I propose to discuss the mate- 
rials afresh to find out whether the con- 
clusions reached by the lower appellate 
court which have reversed the conclusion 
of the trial court are justified. 


14. The three items of legal neces- 
sity were indicated in the original sale 
deed, Ext. C. They were: 


(i) Repayment of creditor’s dues. 
(ii) Repayment of loan made for the 
obsequies of the minor’s father: and 


. father of the plaintiff. 


a 
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(iii) To incur the marriage expenses 
of the minor. 
‘The sale deed was for Rs. 1.000/~. D. W.3 
is the creditor of Netrananda. deceased 
It is stated that 
Netrananda owed Rs. 300/- to him. The 
defendant no. 5 has been examined in 
this case as D. W. 4 and the defendant 
no. 1 has been examined as D. W. 6. There 
‘is absolutely no evidence as to what was 
the marriage expenses. On the other hand. 
several witnesses for the defendants have 
admitted that no relation either on the 
husband's side or the wife’s side attended 
the marriage. The plaintiff was given 
in marriage as a Tolakanya. On the 
plaintiff's side the evidence was that the 
entire expense. of the marriage was in- 
curred by the husband D. W. 7, the bar- 
ber stated: 


“In Tolakanya marriage, the bride is 
sent to the groom’s house wearing an old 
Sari. In that form of marriage, the 
groom’s party spends everything.” 
and in his evidence in chief he has stated: 


“The plaintiff was married. in. Tola- . 


kanya form.” 
D. W. 4 had also stated that the plaintiff's 
marriage was in Tolakanva- form. 

15. Thus, it is patent’ from this 
admission of D. W..7 the barber. that no 
marriage: expenses were incurred on the 
plaintiffs side. There is a further ad- 
mission by D. W. 6 the defendant no. 1. 
that there was no talk of the plaintiff's 
marriage at the time when the sale deed 
Ext. C was executed. He, actually stated: 


"There was no talk nor any negotia- 


tion for the marriage of the plaintiff at 
the time of Ext. C. I did not attend the. 


-marriage of the plaintiff at Puba Kach- 


cha. I cannot say how much was spent 
and who spent that expenses for: the 
marriage of the plaintiff.” 

16.~ It is settled law that - unless 
there is pressing necessity. an aliènation 


-lby a -guardian — more so by a de factö 
suardian — cannot be upheld as a legal- 


necessity. In view of the fact that there 
was no. negotiation or talk of the plain- 
tiffs marriage at the“time of the trans- 
action, marriage expenses cannot consti- 
tute legal necessity. for the alienation. 
That apart. as a fact it has to be found 
that no part of the marriage expenses | of 
the plaintiff was.ever incurred by the de- 
fendant no. 5 or the defendant no. 1 and 
„as such marriage expenses cannot be 
taken into account for considering legal 
mecessity under Ext. C. , 


17. . Coming to the question ‘ot ex 
penses for the Sudhi ceremony. D, W. 4 
had stated that he did not incur any loan 
for the Sudhi expenses of Netrananda. As 
I have already stated. in Ext. C. it was 
clearly stated that the fifth defendant had 
incurred™ loan for the.said purpose and it 
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_spent for the Sudhi 


- lending business. 
-with this witness stated: 


A.L R. 


had to be paid. In view of his clear state- 
ment in his cross-examination at the trial. 
the question of repayment of the loan in- 
curred for the purpose of the Sudhi cere- 
mony does not arise. D. W. 4 (defendant 
no. 5) in his evidence nowhere indicated 
the extent of expenditure incurred by 
him for the purpose of the Sudhi cere- . 
mony. D. W. 6 (defendant no. 1) has sta- 
ted that he spent about Rs. 125/- in the 
Sudhi ceremony and the defendant no. 5 
had spent about Rs. 35/- in that connec- 
tion and in all about Rs. 200/- had been 
ceremony of Netra- 
nanda. It is. not the case of the defen- 
dant no. I that he had- incurred anv loan 
for the Sudhi ceremonv. nor was it his 
case that he was paid the aforesaid 
amount of Rs. 125/- which he had advance- 
ed by way of loan to meet the expenses. 
The defendant No. 5 as has been already 
noticed, clearly admitted that he incurred 
no loan for the purpose. -The defendants 1 
and 5 were both relations of Netranan- 
da who died leaving behind only a minor 
daughter. Thus, even if they had spent 
some money for the purpose. it must be 
attributed to be the outcome of. their rela- 


` tionship with Netrananda and it cannot be 


said that they were entitled to recoup the 
amount from the estate. Thus. I must hold 
that there was no expense for the Sudhi 
ceremony incurred bv loan. repayment 
whereof can constitute one of the neces- 
sities for Ext. C. It is. therefore. to be 
concluded as a fact*that neither marriage 
extenses nor expenses for the Sudhi cere- 


mony are necessities —- much less legal 

necessities — for the transaction under 

Ext. C. i 
18. As I have already indicated. 


D. W. 3 claims to be a creditor of Netra- 
nanda to the extent of Rs. 300/-.° It was 
contended by counsel for -the plaintiff-. 
appellant that Purushottam the creditor 
was not really in a position to advance 
any loan as alleged. This witness has ad- 
mitted in his cross-examination that he 
was in need and ‘occasionally he used to 
sell his own lands for” maintaining the 
family. Admittedly. he is not a registered 
moneylender. He has not been able to 
produce any papers relating to his monev- 
The trial court dealing 


“Although D. W. 3 stated that he 
returned back the handnote. .it is not 
forthcoming from the side of the defen- 
dants. The explanation offered by the de- 
fendant no. 5 is that the handnote has 
been torn off. But when the defendant 
no. 5 was dealing with the properties and 
affairs of a minor he ought to have kept. 
that paid up handnote with him. Apart 
from that. from the cross-examination of 
D. W. 3 it is seen that he has incurred: 
loans from. Saraswati. Dibya. Baia Dei, 
Giridhari Sahu, Babaii Sahu and Jagan~« 


I 
t 
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nath Khuntia and has sold lands to Ehi- 
ma Samal for his maintenance. In such 
circumstances. it cannot be believed taat 
he really advanced any loan to Chakra- 
dhar and Netrananda as alleged. Altho.sh 


he has stated that he had money lend ng: 


business in the vears 1946 and 1947. but 
he has no pavers to show that monev- 
lending business. Hence. in the absence 
of anv satisfactory evidence. I am unaodle 
to believe that D. W. 3 reallv advanced 
the loan as alleged and the defendant 
No. 5 repaid Rs. 300/- to D. W. 3 towards 
the alleged loan of Netrananda.” i 


The learned appellate judge — nowh=2re 
referred to this evidence specifically end 
appears not to have been aware of zhe 


fact that such evidence existed. 


19. It is incumbent upon the fital 
court of fact. particularly in the case cia 
reversing decision this is an instance of 
reversal as all the material findings w=re 
lot th reversed — to meet the reasonings 





of the trial court and indicate its own 
reasons for the conclusions to be reached. 
In the facts of the present case. it was zhe 
duty of the appellate court to discuss zhe 
entire evidence afresh. take notice of she 
features which were duly noticed bv che 
trial court and. on his own independant 
reasonings, the appellate court should 


have come to the conclusions whick it 
ultimately reached. This is an instance 
where the learned appellate Judge nas 


failed to discharge his duties as a final 
court of fact. He has overlooked adris- 
sions of defence witnesses on verv imm- 
portant features. He shirked his duty end 
avoided to discuss the evidence. On seve- 
ral occasions. he either misquoted che 
evidence or partially referred to it so taat 
the true import of the evidence was rot 
brought to the focus. He omitted to take 
stock of the entire material and failed to 
take a cumulative view of the maierials. I 
am ata loss to know that the learned ap- 
pellate Judge failed to discharge his datv 
with the minimum amount „of care ex- 
pected from a final court 
reached conélusions whieh it is very dif- 
ficult for any prudent Judge on the mate- 
rials on record, to reach. By his ine7fi- 
cient handling of the matter he comnel_ed 
me to treat the second anneal as a first 
appeal and deal with the matter on farts. 


20. It is the settled position in law 
that recitals in a deed of legal necessity 
do not by themselves prove legal neces- 
sity and. as such, the mere narration in 
Ext. C is not very material. In a very 
recent case between Smt. Rani v. Santa 
Bala Debnath, (1970) 2 S. C. W. R. 787 = 
(AIR 1971 SC 1028) his Lerdship Mr. Jas- 
tice Shah (the present Chief Justice of 
India) has indicated: 


“Legal necessity to 
by a limited owner 


support the sale 
must, however. be 
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established by „the alienees. A limited 
owner is competent to dispose of the 


whole estate in the property for legal 
necessity or for benefit to the estafe. In 
adiudging whether the sale convevs the 
whole estate. the actual pressure on the 
estate. the danger to be averted and the 
benefit to be conferred upon the estate in 
the particular instance must be consider- 
ed. Legal necessity does not mean actual 
compulsion: it means pressure upon the 


‘estate which in law may be regarded as 


serious and sufficient,” 


2i. Judged bv these standards it 
must be beld that the defendants} ' 
have failed to discharge the burden that 
lay on them. Legal necessity has not at 
all been established. 


22. Mr. Mohanty for the resnon- 
dents contended that the bar under ‘sec- 
tion 100. Civil Procedure Code. anvlied 
to the facts of this case and in second ap- 
peal I am not to enter into facts. I would 
do well to refer .to a decision of their 


‘Lordships of the Supreme Court in the 


case of Smt. Sonawati v. Sri Ram. AIR 
1968 SC 466: 

“The first appellate 
refer to these important pieces of evi- 
dence, His conclusion cannot be regard- 
ed as binding upon the High Court in 
second appeal.” 


court did not 


It was again stated: 


“Again. the appellate judge in arriv~ 
ing at its conclusion ignored very impor- 
tant evidence on the record and on that 
account also the conclusion was not bind- 
ing on the High Court’. 


As I have already indicated. the learned! 
appellate Judge failed to discharge hig 
duty to take stock of the entire material 
on record and came to a conclusion which 
is not supportable on the evidence on 
record. The bar under section 100. Civil 
Procedure Code. -would not apply to such 
a case. 


23. This is one of the instantes 
where, taking of advantage of the help- 
less condition of the minor child who be- 
came an orphan. the near relations — the 
defendants 1 &5—have colluded together 
to eat up her property under the false 
pretext of sale for legal necessity. The 
purchaser is no other than a father’s bro- 
thers son who was aware of the entire 
Situation. The sale cannot be said to be 
at all binding on the plaintiff. 


24. I would accordingly reverse 
the decree of the courts below and direct 
that the plaintiffs suit be decreed. The 
plaintiff shall be entitled to a declaration 
that the sales under Exts. C. B and A do 
not bind her interest. She would be en- 
titled to the other reliefs prayed for. She 
shall also have her costs throughout. 


Appeal allowed, 


- 
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AIR 1972 ORISSA 32,(V 59 C 12) 
=. A. MISRA, J. 
Bhikari Charan Naik. Appellant v. 
Bhaba Bewa and others. Respondents. 

. Second Appeal No. 304 of 1967. D/- 
6-5-1971, from order of D. S. Nanda Dist. 
J. Balasore. D/- 9-5-1967. 

Hindu Law — Joint family — Re- 
union in partitioned estate can happen 


: only between parties to original partition. 


Therefore it cannot arise bv i i 
grandson of a coparcener living with his 
natural father possessing ` iointly the 


. Shares of his branch with that of another. 


. Re. -/2/9 pies share. 


kanda. These five 


. two sons Lakshmi and the plaintiff. 


(X-Refi: Hindu Law — Partition). AIR 
1962 SC 287 and (1903) 30 Ind Ann 130 
(PC) Followed. © (Para 5) 
Cases Referred: Chronological Paras 
(1962) AIR 1962 SC 287 (V 49) 

(1962) 3 SCR 440, Bhagwan Dayal 


v. Mst. Reoti Devi 5 

(1903) 30 Ind App 130 = ILR 30 
Cal.725 (PC), Balabux v. Rukhma- 3 
bai ' 


R. C. Patnaik. for Appellant; P. Kar. 
for Respondent No. 1. 

JUDGMENT: Defendant No, 1 is the 
appellant against a reversing judgrnent. 


2: Plaintiff-respondent No. 1 filed ` 


the suit for partition of the sui lands 
described in the plaint Schedule and al- 


lotment of 13/48th share to him. besides’ 


partition of the house standing on plot 
no. 1383 and allotment of half a share 
therein to him and Rs. 150/- as price of 
the jcint paddy appropriated by defen- 
dant No. 1. His case. in brief. is that the 
common ancestor Bhagban had five sons 
Sadhu, Radhu, Natha. Josabanta and Mar- 
branches completely 
separated from each other and possessed 
their properties separately after divi- 
sion in metes and bounds, In the said 
partition, Sadhu got Re. -/4/-. Radhu and 
Natha each got Re. -/3/3 pies share and 
Josabanta and Markanda each got a 
In the present liti- 
gation, the three branches Sadhu, Natha 
and Markanda are not concerned. Khetri 
(defendant No. 3) is the widow of Josa- 
banta. His son Adikanda died. Defen- 
dant No. 1. the adopted son of Adikanda 
who was then a minor lived with his 
natural father Madhu jointly possessing 
the share of their branch with the share 
of Radhu’s branch. Defendant Na. 2 is 
the son of defendant No. 1. Madhu nae 

e= 
fendant No. 4 is the son of Lakshmi. Ac- 
cording to the plaintiff. defendant No. 4 
separated about 11 years back and rossess- 
ed the eastern portion of their share in 
the ancestral house over plot Nos. 1377 
and 1383. while plaintiff and defendant 
No. 1 continued in joint possession of the 


HO/1I0/D660/71/JRM 
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adopted: 


A. I. R. 


rest. of the properties. About 10-vears 
ago, plaintiff and defendant No. 1 sepa- 
rated and divided the Amara into two 
halves by putting up a wattled partition 
wall. Plaintiff and defendant No. 1 joint- 
ly constructed a house on plot No. 1383. 
As there was no partition of the suit pro- 
perties in metes and bounds. the present 
suit has been instituted. 


3. Defendant No. 1 alone resisted 
the suit. _ According to him. there was no 
partition between the five sonsof Bhaga- 
banin metes and bounds and the suit for 
partition without bringing all the joint 
properties into the hotchnot and implead- 
ing all the five branches is not maintain- 
able in law. He also denied to have ap- 
propriated the paddy for which a claim 
of damages has been made. 


4, The trial court. on a considera- 
tion of the evidence, recorded the follow: 
ing findings; (1) There was complete 
separation and partition of the properties 
in metes and bounds between the five 
Sons of Bhagaban; (2) defendant No. 1 
who was a minor at the time of death of 
his adoptive father Adikanda was brought 
up by his natural father Madhu. and 
thereafter. properties of both the branches . 
were jointly possessed: (3) the house on 
plot No. 1383 was not jointly constructed 
by the plaintiff and defendant No. 1 and 
(4) the plaintiff not having brought all 
the common properties into the hotchnot 
in spite of the objection raised by the 
defendant, the suit is bad for partial 
partition, and as such. not maintainable. 
The lower appellate court disagreeing 
with the trial court held that the suit 
house on plot No. 1383 was jointly con- 
structed by the plaintiff and defendant 
No. 1 and that the suit is not bad for par- 


tial partition. because the properties of 
the two branches were held by Madhu 
and defendant No. 1 as co-owners. It 


affirmed the other findings of the trial 
court. Accordingly. it allowed the appeal 
and decreed the suit preliminarily de- 
‘claring that plaintiff and defendant No. 4 
are each entitled? to 13/48th share in the 
suis properties, except the suit house on 
plot No. 1383 in which plaintiff is entitl- 
ed -o halfashare and defendant Nos. 1 to 
3 together are entitled to the other half. 
The plaintiffs claim to recover 14 maunds 
of paddy or its value assessed at Rs. 150/- 
from defendant No. 1 was also decreed. 


5. The only point urged bv learn- 
ed Counsel for appellant is that the lower 
appellate court has committed a gross 
error in passing a decree for’ partition in 
view of its finding that there was a pre- 

- vious partition of the properties in metes 
and bounds between the five sons of Bha- 
gaban. The plaintiff's specific case is that 
there was a previous partition between 
the five sons of Bhagaban in which all the 
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foint properties were. divided in metes 
and bounds. Though defendant No- 1 
pleaded that there was no division in 
metes and bounds, the concurrent finding 
is that there was such a division. Once 
there was a division in metes and bourds 
each branch will be deemed to have ac- 
quired exclusive title to svecific items of 
properties. In other words, Radhu’s branch 
must have got exclusive title to the ryo- 
perties which were allotted to it in the 
partition. So also. Josabanta’s branch Zot 
exclusive title to the properties allotted 
to his branch. - Such a partition having 
taken place, even if subsequently- mem- 
bers of these two branches due to scme 
reason or other lived together jointly mos- 
sessing the properties which had faller.|to 
each share, they cannot become co-owrérs 
in respect of the properties of both the 
branches as each branch will continue. [to 
_ possess its title to the properties miat had 
fallen to its share.. 


The lower appellate court fia aot 
considered this aspect and learned Cox 
sel for respondent No. 1 concedes thaf.in 
view of the finding that there was a rre- 
vious partition in metes and bounds i| a 
fresh suit for partition between these nwo 
branches cannot lie. At the same time. | it 
is argued by Mr. Kar, learned Counsel ap- 
pearing for plaintiff-respondent No | 1 
that when after Adikanda’s death defn- 
dant No. 1 lived jointly with his natıral 
father Madhu and the properties which 
had fallen to the share of both the bran- 
ches were possessed jointly. it. will ‘be 
deemed to be a re-union between the -wo 
branches and on that ground. a suit for 
partition will be maintainable. Firstly] a 
case of re-union. between Bhikari ( deten- 
dant No. 1) and Madhu hes not been piea~ 
ded in the plaint. Secondly. as has b2en 
observed in AIR 1962. SC 287 (Bhagwan 
‘Dayal v. Reoti Devi): 

“To constitute. a re-union there must 
be an intention of the parties to re-unite 
in estate and interest. It is implicit'lin 
the concept of a re-union that there shall 
be an agreement betweer. the parties .ito 
re-unite in estate with an intention [to 
revert to their former. status of memters 
of a joint Hindu family.” 

In this case, the contention is that defen- 
dant.No. 1. who was a minor re-united 
with Madhu. As- indicated in the decision 
of the Privy Council ini Balabux v. Rak- 
hmäbai.. (1903) 30 Ind App 130 (PC). a Je- 
union in estate properly - so-called zan 
only take place between the persons who 
were parties to the originel partition. Taus 
the plea. of re-union cannot be accerted 





and the present suit for partition in v- ew 


of the concurrent finding that there was 
previous partition In metes and bounds is 
not maintainable. 
In this case, however. though 
the suit for partition in respect of all 
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properties is not maintainable. different 
considerations will arise in respect of the 
claims made by the plaintiff to recover 
Rs. 150/- as the value of the joint paddy 
appropriated by defendant No. 1 and half 
a share in the suit. house on plot No. 1383 
which is said to have been jointly con- 
structed by the plaintiff - and defendant 
No. 1. The findings of fact are that de- 
fendant No. 1 appropriated the joint pad- 
dy belonging to him and the plaintiff. the 
value of which has been assessed at 
Rupees 150/-~ and the suit house on 
plot No. 1383 was jointly con- 
structed by the plaintiff and de- 
fendant No. 1 with their joint funds. 
These findings. of fact are not assailable. 
The construction of the house took place 
subsequent to the previous partition in 
metes and bounds. and therefore. plain- 
tiff prima facie is entitled to claim re- 
covery of his share of ‘the value of paddy 
appropriated as well as half of the suit 
house on plot No. 1383 which was jointly 
constructed by him and defendant No. 1. 
Mr. Patnaik. learned Counsel for appel- 
lant contends that even if the house was 
jointly constructed. so far as the land on 
which it was constructed being the joint 
property of the sons of Madhu and defen- 
dant No. 1. plaintiff will not be entitled 
to get half share in it. Defendant No. 4 
does not claim any share in this house. 
Therefore, this contention. in my opinion. 
is not tenable and the plaintiff is entitled 
to claim his half share in that house. get 
if partitioned and his half allotted to 


7 - In the result: the appeal is al- 
lowed in. part and the iudgment and 
decree of the lower appellate court are 
modified as follows: The suit be decreed 
preliminarily in part declaring that plain- 
tiff is entitled to partition and allotment 
of half share of the suit house construct- 
ed on plot No. 1383 by appointment of a 
commissioner for the purpose on his ap- 
plication. The plaintiff is also entitled to 
recover Rs. 150/- towards .the value of 
the paddy from defendant No. 1. In the 
circurnstances of the case. each party will 
bear his own costs in this anneal. 


"Appeal partly allowed. 
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A. MISRA, J. 
Bariko Bauri and another. Appellants 
v. Sariamoni Pandiani. Respondent. 


Second Appeal No. 258 of 1967. D/- 
27-4-1971, from order of S. Mohapatra 
Sub. J.. Jeynore. Dir 27-2-1967, 


finding that the “iaintiff is ‘the owner of 


Pao nana 
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suit lands being a finding of fact cannot 
be assailed in second appeal on a rean- 
Preciation of the evidence. (Para: 7) 
(B) Transfer of Property Act (1882), 
S. 60 —- Where a usufructuary mortgage 
is extinguished by operation of law under 
S. 17 Orissa Money Lenders Act the aues- 
tion of filing a suit for redemption does 
not arise but a suit for declaration of 
title and recovery of possession is -main= 
tainable. (X-Ref: Debt Laws .— Orissa 
Money Lenders Act (3. of 1939), S. 17). 
(Para ‘8) 

S. Kar, for Appellaiits: R. C. Patnaik, 
for Respondent. 

: JUDGMENT: Defendants are the ap- 
pellants against a reversing judgment in 
a suit for a declaration of title to and re- 
covery of possession of the suit lands. ` 

on According to the plaintiff. the 
- suit lands originally belonged to one 
Madan Satpathy who left two daughters 
Kundan and Ratan. After the death ‘of 
Madan and his widow Tara. the two dau- 
ghters inherited the properties. Plaintiff 
and Hiramoni are the two daughters of 
Kundan. Her father purchased the share 
of Ratan. After her parent’s death. she 
along with her sister Hiramoni succeeded 
to the properties. She purchased the share 
of Hiramoni in the vear 1943 and thus 
became the full-owner of the suit oroner~ 
ties. She mortgaged the suit properties to 
defendant No. 1 under a usufructuary 
mortgage in 1947 for a period of ten years 
and put him in possession. On expirv of 
the said period, the mortgage having been 
satisfied, she got possession of the roper- 
ties in January, 1958. While she was thus 
in possession. it is alleged that the defen- 
dants trespassed upon ‘the suit lands on 


16-3-64 and interfered with her posses-- 


sion. This led to a proceeding u/s. 145 
Cr. P. C. which having terminated in 


_. favour of the defendants. the present suit 


was filed by her. 


3. Defendants denied the title of 
the plaintiff to the suit lands: the alleged 
mortgage in 1947 and re-delivery of posses- 
sion in 1958. According to: them. the lands 
originally constituted’ baniar which they 
reclaimed and have been in possession 
. Since the time immemorial. They also 
challenged the maintainability of the suit 
as framed. 


4. The trial court, on a corsidera- 
tion of the evidence, recorded the follow- 
ing findings; (1) Plaintiff is the owner of 
the suit lands; (2) defendant No. 1. came 
to possess the, suit lands from 1947 as a 
mortgagee: (3) the re-delivery of the pro- 
perties to the plaintiff in 1958 is not 
true: (4) defendants cannot claim to have 
perfected their title bv adverse posses- 
sion; (5) the suit is not barred bv limita- 
tion and (6) the suit is- not maintainable 
as framed: because the plaintiff is entitl- 
ed only to sue for redemption and not for 
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‘recovery’ of possession . 


‘the owner of the suit’ lands. 


favour of defendant No. 1 in 1947. 


A. I. R. 


declaration of title and recovery of pos- 
session. In view of the last finding. the 


suit was dismissed. On ` appeal: by the 


plaintiff. the lower ‘appellate court. con- 
curred in the first five findings. but dif- 
fered from the trial court. ‘on the last 
finding and held that the-mortgage hav- 
ing been satisfied by operation of law the 
suit as framed for declaration of title and 
.is maintainable. 
Accordingly. it allowed. the appeal. re- 
versed the judgment of the trial court: and 
decreed the suit. >~ 


5. In this seot appeal: learned 
counsel for appellants has urged ‘the fol- 
lowing two points: Firstly. it -is' contend- 
ed by him that the courts below have 
grossly erred: in finding that plaintiff is 
Secondly, 
it is argued that even if it be held that 
plaintiff is the owner of the suit lands 


‘and had mortgaged the same in favour of. 


defendant No. 1. a suit for redemption 
alone will -lie and ‘the suit as framed for 
declaration of title and recovery. of: Dos- 
session is not maintainable. 

6. ‘In support of the first point. 
learned Counsel for appellants states -that 
the record-of-rights (Ex. 1). the cist re- 
ceipts (Ex. 2) and the securitv bond (Ex. 3) 
which have been relied upon ‘as evidence 
in support of plaintiff's title being docu- 
ments of recent origin of the vears 1964 
and 1965, the courts below should have 
ignored them: So far as Exs. 4 and 5 are 
concerned, it is urged that the latter pur- 
ports to be a certified copy of the mort- 
gage bond alleged to have been executed 
by the plaintiff in ` favour of defendant 
No. 1 in 1947 and the document as a mort- 
gage has not been’ proved. It is further 
argued that. Ex. 4 should ‘have been 
rejected as a fabricated - document as the 
Same has not been proved by ‘any relia~ 
ble evidence. 


T. Firstly, there is a concurrent 
finding of the courts bélow that plaintiff 
is the owner of the suit lands and the 
said finding being a finding of fact is not 


‘assailable in second appeal on a re-appre- 


ciation of the evidence. On- merits. even 


: if Exs. 1 to 3 are{not taken into considera- 


tion being documents of - recent origin, 
Exs. 4 and 5 afford ample evidence ‘to 
show that plaintiff is the owner of the 
suit lands. Ex. 5 is a certified copy of a 
usufructuary -mortgage - bond alleged to 
have been executed by the plaintiff in 
The. 
original of Ex. 5. as has been observed by 
the court below. must have remained in 
the custody of defendant No. 1: the mòrt- 
gagee and therefore. on his failure to 
produce the certified copy was admitted 
as secondary evidence. Both the courts. on 
a consideration of the evidence. have be- 
lieved that plaintiff executed the mort- 


gage in favour of defendant No. 1'in 1947. 
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No valid reason has been advanced before 
me to differ from this conclusion of tae 
courts below. an 


So far as Ex. 4 is concerned. it is 
agreement in original. P. W. 8 was exa- 
mined to prove this agreement. Of course 
some comment was levelled against this 
document on the ground that there w as 
no mention of it in, the plaint. 
it was not filed along with the other 
documents and that it being’ on a plain 
paper, could have been manufactured sub- 
sequently. The lower appellate court has 


taken into consideration all these criti- 


cisms in weighing the evidence and come 
to the conclusion that. Ex. 4 is genuine. 
Before me. it is contended that Ex. 4 is 
not proved. P. W: 8 was examined’ to 
prove Ex. 4. In his chief. he deposed th at 
Ex. 4 was executed by defendant No. 1 in 
his presence after understanding the 
recitals and that he attested it. In -cross- 
examination. however. he made certain 
statements saying that he does not re- 
. member after lapse of twenty years about 
the contents of the agreement or if the 
thumb impression was already there when 
he attested. He was declared hostile aad 
cross-examined by learned counsel for the 
plaintiff. After. .the contents of Ex. \4 
were read over’ to him, he: admitted tat 
the recitals are correct. 


The lower appellate court has taken 


{ a 
all these into consideration and express2d 


that there is no reason why ‘a part of his 
evidence should not be believed. and EC- 
cordingly, accepted his eviderice rega>d- 
ing execution of Ex. 4. This being a mat- 
ter relating to appreciation of evidence: it 
is not open in second apreal to re-assess 
the evidence and come to a different find- 
ing. Further. the. existence of the regis- 
tered mortgage bond and Ex. 4 executed 
almost simultaneously afforded convité~ 
ing proof that a mortgage was executed 
by the plaintiff in favour of defendant 
No. 1. This having been proved. it follows 
that the courts-below were right in hold- 
ing that plaintiff has title to the. suit lards 
and she had.mortgaged the same to dé- 
fendant No. 1: under a usufructuarv mot- 
gage. 


8. Coming to the second point. the 
contention advanced by learned Counsel 
for appellants has no force. Under S. 17 
of the Orissa Money ‘Lenders Act. ady 
possessory mortgage shall unless. d's 
charged. previously be 
discharged after ‘expiration of fifte=n 
years from the date of the mortgage ‘and 
the mortgagee is liable to deliver to the 


mortgagor all documents and shall also. 


put him in possession of*the property. The 
mortgage in favour of defendant ` No. +1 
being a possessory one under which’ the 
latter came into possession and the reani- 
site period as mentioned above having 
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deemed’ to staid i 
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expired before filing ‘of the suit. the mort- 
gage stood discharged and the plaintiff is 
entitled to recover possession. The ques- 
tion of filing a suit for rédemption after 
extinguishment of the mortgage by ope- 
ration of law cannot: arise. Therefore. the 
sult as framed for declaration of title and 
recovery of possession is maintainable. as 


‘has been held by the court below. 


9. In the result, I find no merit in 
this appeal which is accordingly dismiss- 
ea with COSL l 

Appeal dismissed. 


AIR 1972 ORISSA 35 (V 59 C 14) 
B. K. PATRA AND R. N. MISRA. JJ. 


' Gopabandhu Das. Petitioner Y. State 
of Orissa, Opposite Party. 


Original Jurisdiction Case No. 768 of 
1970, D/- 8-3-1971. 

Municipalities — Orissa Municipal 
Act (23 of 1950) (as amended by 16 of 
1968), S. 417-A (1-A) — -Constitution of 
notified municipality — Requirement as 
to publication of the Government’s inten- 
tion to constitute an area into a “notified 
area” ‘in at least one newspaper circulat- 
ing in the area is mandatory and its non- 
compliance renders the notification de- 
claring the area as “notified area” and 
the notifications under S. 417B, void. AIR 
1968 SC 90 Rel. on. AIR 1970 SC 58 Dis- 
tinguished: (Paras 4 and 5) 


The mere publication of the intention 
of Government. in the official Gazette 
would not serve any useful purpose as 
the official Gazette is not available to the 
majority of inhabitants of the area and 
consequently they are deprived of an op ' 
portunity ‘to submit their objections. 

.. (Para 5) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 58 (V 57) = 
(1969) 3 SCR 387, Municipal Board 
Sitapur v. Prayag Narain Saigal .3 
(1968) AIR 1968 SC 90 (V 55) = 
(1967) 3 SCR 759. Giriwar Prasad : 
Narain Singh v. Dukhu Lal Das 4 


B. M. Patnaik and Mrs. A. K. Padhi, 
for Petitioner: Government Advocate. for 
Opposite Party. 


. PATERA, J.: On the coming into’ force 
of the Orissa Grama Panchayat Act. 1964. 
the Gram Panchayat of. Anandpur within 
the jurisdiction of which is included the 
town of Anandpur. was constituted. Sec- 
tion 417-A of the Orissa ` Municipal Act. 
1950 (hereinafter called the Act) em- 
powers the State Government to‘ consti- 
tute any area into a notified area. In-exer- 
cise of this power. the Government of 
Orissa issued a No. Spl. Con.- 
47-70-14956/ U. D. dated 17th July. 1970 
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constituting the Ariandpur towr into a 
notified area (Annexure 1). The notifica- 
tion runs thus: i 
“Government of Orissa 
Urban Development Department 
Notification. 
Dated Bhubaneswar. the 17th July. 1970. 


- No. SPL-Con 47-70-14956/UD. In exercise 


of the powers conferred by sub-section (1) 
of Section 417-A -of the Orissa Municipal 
Act. 1950 (Orissa Act 23 of 1950). the 
State Government do hereby declare that 
it is necessary to make administrative 
provision for all purposes of the said Act. 
in the local area of the district of Keon- 
jhar as specified in the schedule below, 
with effect from the date of publication 
of this notification, the declaration of in- 
tention for such constitution having been 
previously published as reauired by sub- 
section (1-A) of the said section. 


Schedule 


Anandapur town comprising -of vil- 
lages of Anandapur. Fakirpur. Salanpada. 
Janara Khaparkhai. Padamipur. Ghasipur 
and Murabali and bounded on ‘the . 

‘North: 1. Sading 2.:Bankhidi 3. Bel- 

da 4.° Janghar 

South: 1. Barigaon 2. Bailo. 3. Bhati- 

sira 4. River Baitarani. 

East: 1. Belda 2. Salabani 3, Mechinda 

-© West: 1. Sailong 2.  Kaińipura 3. Bho- 
lanuagaon 
By order of the Governor 

sd/- G. C. Patra 

Deputy Secretary to Govt.” 
On the very same day. that is. 17th July. 
1970. two other notifications. one 
- No. 14960/UD-Spl.  Con--47/70 and the 
other No. 14966/UD, the first. under 
clauses (a) and (c) (Annexure 2) and the 
second under clause (c) (Annexure 3) of 
section 417-B of the Act, were issued: 
(sic) The petitionér who had been elected 
as the Sarpanch of the Anandpur Gram 
Panchayat before the impugned notifica- 
tions had been ‘issued. challenges the 
validity of the notifications at Annexures 


1. 2 and 3 and prays that they mav be, 


quashed. 

E Section 417-A of the Act runs 
thus: 

"417-A. Constitution of notified muni- 
Cipality: (1) The State 
by notification. declare that it is necessary 
- to make administrative provision for all 
or any of the purpose of this Act in anv 
area, specified in the notification. other 
than a municipality.. 


(1-a) Before the publication of a noti 
fication’ under sub-section (1) the State 
Government shall cause fo be published 
in the Official Gazette and also at least in 
one newspaper circulating in the area a 
proclamation announcing the intention of 
Government to issue such notification and 
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Government may. 
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inviting all persons residing within such 
area to submit their obiections, if any. in 
writing to the District Magistrate within 
one month from the date of publication 
ed the proclamation in the Official Gaze-~ 
a 


(1-b) The District Magistrate shall, 
with all reasonable despatch forward all 


- objections so submitted along with his 


views thereon.to the State Government 
who shall, before publication of the noti-~ 
fication under sub-section (1).. take into 
consideration the objections and views 
forwarded as above. 

(2) An area. in respect of which such 
a notification has issued. is hereinafter 
called a Notified Area.” 

3. It is contended by the petitioner 
that the State Government had not caus- 


‘ed the .publication of a proclamation ans 


nouncing the intention of the Government 
to issue a notification under section 417A 
of the Act in any news paper and much 
less in a news paper: circulating .within 
the Anandapur Gram Panchayat as 
required under clause (a) of sub-section 
(1) of Section .417-A of the-Act. As aca 
cording to him. the -publication of the 
proclamation in the news paper is a con 
dition precedent for the exercise of: the 
power under section 417-A, the impugned 
notifications are liable to be quashed. 

That the proclamation referred to has not 
been published in any news paper is ad- 
mitted in the counter affidavit: filed on 
behalf of the State. But it is contended 

that as necessary publication has been 
made in the official Gazette. that‘is suffi~ 

cient compliance of the requirements of 
Clause (a) of sub-section (1) of Section 
417-A, and that’ ‘inasmuch as objections. 

if any. to the constitution of the notified 
area have to be submitted to the District 
Magistrate within one month ‘from the 
date of publication of the proclamation in 
the official Gazette, it is clear that the 
prevision for publication in the local news 
paper is only directory and non-compli- 
ance of it does not affect the validity of 
the impugned notifications. In support of 
this contention. reliance is placed on be- 
half of the State on a decision of the 
Supreme Court in Municipal Board. Sita- 
pur v. Prayag Narain Saigal. (AIR 1970 
SC 58). That case related to the U. P. 

Municipalities Act. 1916. Section 126 (1): 
(x) of that Act empowers the Municipal 
Board to impose water tax on the annual 


value of buildings or lands or of both. 


Sections 131 to 135 lay down the proce~ 
dure for imposing the tax. A Municipal 
Board desiring to impose the tax is 
required by Section 131 sub-section (1) -to. 
pass a special resolution framing the pre~ 
liminary proposal for the tax. The Muni-~ 
cipal Board. . Sitapur. passed a special 
resolution framing the _ proposal for 
the levy of. water tax at the rate 
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. of 12 per cent per annum on thé an~ 
nual value of buildings and lends 


and exempting buildings. and lands whose 
annual value was Rs. 24/~ or below. Sec- 
tion 131. sub-section (2) 
Board to prepare a draft of the rules 
respect of the proposed tax. The Bc ard 
duly prepared the necessary draft 
rules, Section 131 sub-section (3) 
requires the Board to publish in the 
manner prescribed in Section 94 the 
proposal - and the draft rules - along 
with a notice in the form set forth in 
Schedule II. The draft rules along with 
notice were published in a local news 
paper but the proposal was not separate- 
ly published. The proposal however, was 
to be found in the draf: rules published 
in the local news paper. Objections. 
against the proposal were filed bv the, in- 
habitants of the munnicipality ‘and hey 
were duly considered by the Board. Adter 
considering the objections and recom- 
mendations. the Board decided to modify 
the original proposal by reducing the tax 
to 10 per cent and raising the exemption 
ümit of buildings and the lands. from 
Rs. 24/- which found place in the original 
proposal to Rs. 36/-. Section 132, sub-sec~ 
tion (2) requires publication of the modi- 
fied proposal and section 132 (3) provides 
that objections to the modified prorpsal 
shall be dealt with in the manner pres- 
cribed by sub-section (1).' The modified 
proposal was’ not published as reauired 
by section 132. sub-section (2). The Tres- 
cribed authority acting under S. 132 sub- 
section (2) duly sanctioned the final oro- 
posal and thereafter the Board passed a 
special resolution directing impositior | of 
the tax. This special resolution was: also 
not published. The validity of the imrosi- 
tion of tax was challenged on the ercund 
of non-publication at the various stages 
mentioned above. ‘Their - Lordships ‘iteld 
that the procedural irregularity cannot! be 
regarded as fundamental or as invalilat- 
ing the imposition, in as much as no zub- 
stantial prejudice was caused thereby! to 
the inhabitants of the municipality. | In 
arriving at.this conclusion. their Lord- 
‘ships took note of the fact that the o-igi- 
nal proposal which was duly published 


was to levy water tax at the rate o2/127 


per cent per annum on the annual value. 
The inhabitants had full opportunity : to 
raise objections to the rate of the tax. 
After considering the objections the rate 
was reduced to 10 per cent and as such 
no prejudice was caused . by not inviting 
fresh objections to the modified propc sals 
of levying the tax at the reduced zate. 
Similarly the original proposal exempt- 
ed all buildings and lands whose anñual 
value was Rs. 24/- and the modified Dro~ 
posal raised the limit to Rs. 36/-. No Dre- 
Judice was caused by rot inviting tesh 
objections to the modified proposal vais- 
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reauires the 


- section (1) whereof provides 
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ing the exemption limit. Having regard 
therefore to these factual aspects of the 
case, it: was considered that non-publica- 
tion of the modified proposal was an ir- 
regularity and the defect was cured by 
section 135.. sub-section (3).- 


. 4, It is well known that the inci- 
dent of taxation on the inhabitants of a 
Gram ` Panchayat area is very little and 


- that once such area is constituted into a 


notified area, the inhabitants have to pay 
several kinds of taxes. That is the reason 
why provision was made in clause (1) (a) 
of section 417-A of the Act for the per- 
sons affected tò submit objections to the 
District’ Magistrate whenever it is pro- 
Posed to constitute an area into a notifi- 
ed area. It is equally well known that the 
ordinary inhabitants have no access to 
the official Gazette, and that appears to 
be the reason why the Legislature pro- 
vided that the intention of the Govern- 
ment to constitute an area -into a 
notified area should be published at least 
in one news paper — a news paper circulat- 
ing in the area concerned. It cannot, there- 
fore. be said that the requirement of- the 
intention of the Government to be publi- 
shed in a news paper circulating in the 
area is a mere idle ' formality and non- 
compliance with it does not materially 
affect the rights of the inhabitants. The 
use of the expression “at least” in cl. 1 (a) 
is significant and equally _ significant is 
the fact that the sub-section provides not 
merely for publication in a news paper 
but insists on the publication to be made 
in a news paper circulating in the area. 

. In Giriwar Prasad Narain Singh v. 
Dukhu Lal Das. (AIR 1968 SC 90) their 
Lordships were dealing with section 3 of 
the Bihar Land Reforms Act. 1950. sub- 
that the 
State -Government may by notification de- 
clare that the estates or- tenures of a pro- 
prietor -or tenure-holder. specified in the 


notification have passed -to and become 


vested in the State. Sub-section (2) re- 
quires that the notification referred to in 
sub-section (1) shall be published in the 
official Gazette and at least in two issues 
of two news papers having circulation in 
the State of Bihar., Sub-section (4) pro- 
vides that on the publication of the noti- 
fication under sub-section (1) of S. 3. the 
estate. or tenure would vest in the State. 
In the case which their Lordships were 
considering the notification issued by 
Government vesting certain estates in the 
State was published only in the Bihar 
Official Gazette, but not in two issues of 
two news papers. The question arose whe- 
ther the direction for publication of the 
notifications in the two issues of two 
mews papers was mandatory or only 
directory. Adverting tothe importance of 
the publication of the notification. their 
Lordships Stated: 


` fulfilled before 
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“The notification had a far-reaching 
effect. It deprived the owner of his vested 
rights as a proprietor of the estate and 
vested those rights in the State Govern- 
ment. This alteration’in the rights was to 
be brought about by notifications issued 
in respect of individual estates of a pro- 
prietor and it appears that it was because 
of this importance of the notification that 
the legislature did not consider it suffi- 
cient that the notification should be vubli- 
shed in the Official Gazette only. Sub- 
section (2) of section 3 of the Act. there- 
fore, contained the clause requiring the 
publication in at least two issues of two 


news papers. In this provision. the use of 


the adjectival clause “at least’? is very 
significant. By laying down that the publi- 
cation must be in at least two issues- of 


two news papers. the Legislature clearly. 


indicated the importance that it attached 
to this publication in the news papers. A 
minimum of two issues of two news 
papers was mentioned for publication of 
the notification to emphasise that this 
requirement was necessary and had to be 
the notification could 
have the effect of divesting a proprietor 
of his rights in the estate and vesting 
them in the State Government.” 

Their Lordships accordingly held that the 
requirement regarding publication in the 
news paper was mandatory and not direc- 
tory and non-compliance with this man- 
oo provision renders the notification 

ad 


5. We have already indicated that 
the mere publication of the intention of 
the Government in the official Gazette 
would not serve any useful purpose 
as the official Gazette is’ not available 
to the majority of inhabitants and that 


consequently. the petitioner as well as the ` 


other inhabitants of the locality were de- 
prived of an opportunity to submit their 
objections due to the fact that there was 
no publication of the intention of Gov- 
ernment in any news paper and much less 
in a news paper circulating in the loca- 
lity. We would accordingly hold that the 
requirement in clause 1 (a) of section 
417-A of the publication of the Gcvern- 
ment’s intention in at least one news 
paper circulating in the locality is a man- 
datory provision and its non-comp-iance 
renders the impugned notifications at 
Annexures 1, 2 and 3 bad. 


6. In view of our finding above. 
it is unnecessary to advert to the other 
grounds raised in the petition that sec- 
tion 417-A of the Act violates Article 14 
of the Constitution. 


T. We would accordingly allow 
this writ application. and direct- that a 
writ of certiorari be issued quashing the 
impugned notifications at Annexure 1.2 
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and 3. Opposite party should pay the costs 
of this petition to the petitioner. Hearing 
fee Rs. 100/- (Rupees one hundred only). 
R. N. MISRA, C. J.: 8. I agree. 
Application allowed. 


AIR 1972 ORISSA 38 (V 59 C 15) 
S. K. RAY. J. 


Guru Charan Behara and others. Ap- 
pellants v. Adikanda Behara and others. 
Respondents. 


Second Appeal No. 592 of 1966. D/- 
8-3-1971, from order of D. Hota. Sub. J.. 
Kendrapara. D/- 5-8-1966. 


(A) Hindu Marriage Act (1955), S. 7 
— Ceremonies for marriage — Their per- 
formance will be presumed if factum of 
marriage is established. AIR 1963 SC 933 
following (1911) 38 Ind App 122 (PC), 
Followed. (Para 7) 


(B) Civil P.C. (1908), O. 144 R. 1 — 
Framing of issues —- Determination of 
coparcener-plaintiff’s share in family 
property without framing issue but on 
plaint allegations will be iustified if 
those allegations are specific and fully 
sufficient for that determination. Non- 
framing of issue then will not prejudice 
him. (Para 8) 
Cases Referred: Chronological Paras 
(1963) AIR 1968 SC 933 (V 50) = 

(1963) Supp 2 SCR 244. Veerappa 

Chettiar v. Michael 
(1911) 38 Ind App 122 = ILR 38 Cal 

70) (PC). Mouii Lal v. Mt. Chan- 

drabati Kumari 7 


B. B. Rath. A. K. Mohapatra and S. 
Mohanty, for Appellants: P. K. Sengupta. 
for Respondents. i 


JUDGMENT: This is a second appeal 
by the plaintiffs from the concurrent 
decision dated 5-8-66 of Sri D. Hota. Sub- 
ordinate Judge. Kendrapara. passed in 
Title Appeal No. 73 of 1966/172 of 1965 
by which the suit has been dismissed. 

2. Plaintiffs brought the suit for 
setting aside the sale-deed dated 7-4-61 
executed by defendant 6 in favour of de- 
fendant 1. and for declaration that neither 
defendant-1. nor the original defendant-6 
had, nor the present defendants 6 to 8 
have any right, title or interest over any 
part of. the suit-land. and also for decla- 
ration that plaintiffs have title and pos- 
session over the suit-land and for perma- 
nent injunction restraining defendants 1 
to 5 from disturbing their possession over 
the same. 

3. Plaintiffs 1 to 3 had a brother. 
named Durga Charan. Plaintiff-4 is their 
mother. Durga Charan died unmarried in 
a state of jointness with them. Before ‘his 
death, he had been betrothed to defendant 
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no. 6. His marriage with defendant n>. 6 
could not take place on account of | his 
death. -Defendant-6 ‘remained unmarried 
as nobody else was willing to marrv. her 
as she had acquired an evil reputatior}on 
account of .the death of. Durga Char 
whom she had been betrothed. 


There was no partition between ' de- 
ceased Durga Charan and his three surviv- 
ing brothers, plaintiffs 1 to 3. The a. 
of Durga Charan. therefore. passed tot Fese 
three plaintiffs by survivorship. Defen- 
dant-l. with the assistance of some asna- 
tes of the plaintiffs who were on litigat- 
ing terms with them. set-up defendant-6 
as the widow of late Durga Charan. and 
obtained the impugned sale-deed (Ext.|B). 


It is alleged by the plaintiffs that the 
said sale was not for consideration and 
defendant-1. the vendee. did: not iake 
delivery of ‘possession əf ‘the pro rty 
purchased by him. The further allegetion 
of the plaintiffs is that even if the sae is 
held to be valid and for consideration.'de~ 
fendant-6 has sold lands in excess of he 
share she would be entitled © to as: e 
widow of Durga Charan. 


4. Defendants 2 to 5 dre the sons 
of defendant-1. Original defendant-5 died 
during. pendéncy of the suit in the trial 
court and defendants 6. 7 and 8 were sub- 
stituted in her place. The main con-est- 
ing defendants are defendants 2. and 7. 
They traversed all the plaint allegat-ons. 
Their case is that the deceased Durga 
Charan had married. defendant-6. Her 
husband died in.the vear 1949. She was 
entitled to succeed to his interest in’ Ithe 
joint family . properties. The plaintiff 
pressed upon defendant-6. to dispose} of 
her interest in the joint family prorertyv 
in their favour which she refused. | In 
consequence.,she was put to various 
harassment. She, therefore. left the fami- 
ly. and went to live in her father’s house. 
Subsequently in order to meet her main- 
tenance and for purposes of paving her 
loan. she sold the property to’ defendant-1. 
and delivered possession to the vendee. 


5. The findings of the trial cdurt 
are that the original defendant-6 was’ the 
wife of Durga Charan. that the impugned 
sale-deed (Ext. B) exectited in favour of 
defendant-1 was valid and for consicera- 
tion: the plaintiffs have acquired no title 
over the suit-land bv adverse possession. 
and that neither Durga Charan. nor:|his 
widow, defendant-6, was ousted from'|the 
use and occupation of ‘the joint family 





property. or any portion thereof faj a` 


sufficient length of time so as to eztin- 
guish their title to the property. 

All these findings have been confirm- 

ed by the lower appellate court. aye 

- 6. Two points have been urged in 

. this appeal. The first is that the defen- 

dants have failed to prove the essertials 
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of a valid marriage, and as such. the find- 
ing of marriage between defendant-6 and 
Durga Charan cannot be sustained. 


The-second point was that defendant-6 
sold lands in excess of her share. and in 
absence of any issue’ being framed on that 
point, the finding of the lower appellate 
court that Durga Charan’s share was one- 
fifth in the joint family property. and that 


‘the impugned sale-deed (Ext. B) will be 


considered to be valid with respect to 
lands in conformity with that one-fifth 
share, and invalid in respect of lands con- 
veyed in eXcess of that share cannot be 
upheld. 

7. “Point No. 1: The plaintiffs ‘dis- ` 
puted the factum of marriage of defen- 
dant-6 with Durga Charan. The validity 
of marriage on the ground that the essen- 
tial ceremonies had not been performed 
was not raised in controversy. The defen- 
dants adduced evidence establishing this 
factum of marriage. Both the courts have 
come to a concurrent finding. on a consi- 
deration of both oral and documentary 
evidence on record which comprise acts of , 
acknowledgment and recognition of the 
alleged marriage of defendant-6 with 
Durga Charan, that the marriage between 
them did, in fact, take place. When the 
factum is thus established. a presumption 
arises that all formal requisite ceremonies 
of a valid marriage had been performed. 


It has been laid down by the Privy 
Council in the case of Mouii Lal v. Mus- 
ammat Chandrabati Kumari: (38 Ind App 
122 (PC) ) that: 


“It is an extremely strong presump- 
tion in favour of the validity of a mar- 


Tiage and the legitimacy of its off-spring 


that from the time of the alleged marriage 
the parties are recognized by. all persons 
concerned as man and wife. and so des- 
cribed in important documents and on 
important occasions. The like presumption 
applies to the ‘question whether the for- 
mal requisites of a valid marriage cere- 
mony were satisfied.” 

Following this, the Supreme Gori has 
also held in the case Veerappa Chettiar v. 


'Michael, AIR 1963 SC 933. that where it 


is proved that the marriage.was perform- 
ed in fact. the Court will also presume 
that the necessary ceremonies had been 
performed. 


The factum of marriage in this case 
having been clearly established. the: Court 
will presume that the necessary essential 
ceremonies had been performed. As al- 
ready indicated above. the plaintiffs never : 
challenged the marriage -‘on the ground 
that the essential ceremonies had not been 
performed. The defendants therefore were 
not called upon to adduce categorical evi- 
dence on that aspect. In view of this legal 
position. and in absence of any challenge 
about performance of essential ceremonies 
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the presumption will be that the neces- 
sary ceremonies had taken. place. 
point. therefore, fails. 

8. Point No. 2: The plaintiffs rais- 
ed a question in para 5 of the plaint that 
defendant-6 had sold lands in excess of 
her share under the impugned sale-deed 
(Ext. B). They had clearly set out in their 
plaint that the family of the plaintiffs 
comprised of.four brothers including the 
three. plaintiffs and their mother. plain-« 
tiff-4. The family possessed certain joint 
family lands including the suit-land. It 
was never their case that there were any 
other cosharers In respect of the joint 
family lands apart from the three plain- 
tiffs and the deceased Durga Charan. .In 
face of these specific allegations in the 
plaint, the lower appellate court worked 
out the share of defendant-6 to be one- 
fifth in the joint family property. From 
the constitution of the family as indicata 
ed in the plaint, the share of Durga Cha- 
ran would patently be one-fifth as has 
been worked out by the lower appellate 
court. All necessary allegations for com- 
puting his share had been made in the 
plaint. I cannot see what difference it 
would have made. if a specific issue had 
been framed as to the share of Durga 
JCharan. As the ascertainment ‘of Durga 
Charan’s share had been made on the 
basis of plaintiff’s averments. I also fail 
to see how the plaintiffs have been pre- 
judiced on account of non-framing of such 
an issue. The plaintiffs have set out in 
para 2 of the plaint the genealogv of the 
family from which the share of Durga 
Charan can easily be worked out. In such 
circumstances, the lower appellate. court 
is justified in holding that the impugned 
sale-deed shall be deemed to be valid to 
the extent of one-fifth share of the deceas- 
ed defendant-6 in lots 1.10 and 12. For 
the aforesaid reasons. this point also fails. 


9. In the result, there is no merit 
in this appeal which is accordingly dis~- 
missed: but in the circumstances of the 
the case, there would be no order for 
costs of this Court. 

' Appeal dismissed. 
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Raisahab Chandanmull Indrakumar 
. Private Ltd.. Petitioner v. State of Orissa 
and others. Opposite Parties. 


Original Jur. Case No. 336 of 1970. 
D/- 21-6-1971. 


(A) Constitution of India, Art. 226— 
Complicated questions of fact —- Writ of 


KO/KO/F221/71/VBB/BNP 


R. C. Indrakumar P. Ltd. v. State (FBj 


This 


A. J. R. 


mandamus to protect interest of petitioner . 
in a mining lease — Dispute as to title ~ 
Question complicated — High Court de- 
clined to entertain petition in exercise of 
its discretion, and left the question to be 
determined in a regularly constituted suit. 
AIR 1964 SC 685 Dist. AIR 1970 SC 802 
Rel. on. (Para 10) 
(B) Specific Relief Act (1963), S. 6 — 
Possession of leasehold of colliery taken by 
State Government — Relief under S. 6 
against State Government not available. 
(Para 11) 
(C) .Government Grants Act (1895), 
S. 3 — Scope and object — Mining lease. 
is not governed by Act. 


A. mining lease is not a Government 
grant covered under the Government 
Grants Act. The Mines and Minerals 
(Regulation and Development) Act of 
1957 and the Mineral Concession Rules. 
1960 made under the aforesaid statute. 
regulate mining leases. Validitv of the 
terms of a mining lease must be strictly 
determined with reference to the special 
statute and a mining lease on the pretext 
of being a Government grant. cannot be 
Inconsistent with the provisions of the 
Act of 1957 or the Rules or in derogation 
thereof. By application of ‘provisions of 
Section 3. of the Government Grants Act, 
such terms which are not in conformity 
with the provisions of the Act and the. 
Rules cannot be given effect to and must 
be found to be bad in Jaw. The applica- 
tion of S. 3 would further mean that sec- 
tion 3 of the Government Grants Act 
would limit the statutory competence of 
the Legislature to legislate on a subject 
assigned to it by the Constitution: AIR 
1969 Orissa 152, Overruled: (1970) 1 Mad 
LJ 213. Diss. from: AIR 1946 PC 127 
and AIR 1955 SC 298. Rel. on. ` 

(Paras 11. 12) 

With reniri to a mining lease in 
Orissa State. it would follow that the 
State. of Orissa would rank as an ordinary 
lessor and. would have its rights worked 
out only in that capacity. (Para 13) 


(D). T. P. Act (1882), Ss. 108. 111 (a) 
—— Mining lease — Covenant `of re-entry 
— Right of re-entry has to be exercised 
during the currency of the lease and not 
after the lease had lapsed by efflux of. 
time. . (Para 14) 


(E) T. P. Act (1882), s. 108 —- Mining 
lease — Covenant of re-entry — Re-entry 
limited to part. of lease-hold is not in ac- 
cordance with law. 


It is the settled rule of law that re- 
entry by a lessor is permissible ‘only on 
the basis that its effect is in respect of 
the entire leasehold though physical 
entry may be confined actually.to a part 
of it. Where in a mining lease there was 
a covenant for re-entry. the re-entry con 
fined to the virgin part of the leasehold 
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area is not in accordance. with law, as the 
re-entry is limited to a part of the leidse- 
hold. -(Para: 13) 


(F) Constitution of India, Art. 29¢.|— 
Landlord and tenant —— Mining lease|/— 
Lease determined by efflux of time'|— 
Lessee holding over — State Government 
resuming possession by force — Tenant 
entitled to protection under Art. 226 | of 
Constitution — English Common Law 
doctrine of re-entry does not applr/in 


India — (X-Ref: Specifice Relief Act 
(1963), S. 6) — (X-Ref: T. P. Act (1882), 
S. 116). `Y ý 


Where a mining lease with a reentry 
clause has expired by efflux of time. and 
the lessee continues in possession. he 2an- 
not be ousted from the lease hold with- 
out assistance of the Court. and where the 
State Government as lessor has resumed 
possession of the lease hold by force. the 
dispossessed lessee can claim protection! of 
nar interest under Art. 226 of the Consti- 
tution. 


The-English Common Law rule of res 
entry by a lessor into the lease hold ton 
the determination of a tenancy does not 
apply in India: AIR 1968 SC 620 and ATR 
1954 Bom 358 and AIR 1959 All’ 1'}(4) 
(FB) Rel. on: (Para:/15) 


The exclusion of the ‘State Gov2rn= 
ment from the purview of S.'6 canno;| be 
treated to be statutory recognition of the 
principle of entry obtaining in the En- 
glish Common Law: AIR 1967 SC 997 and 
AIR 1964 SC 685, Rel on. (Para’ 14) 

‘In this respect the position: of the 
State Government as a lessor is not dif- 
ferent from. that. of a private lessor claim 
ing to exercise certain rights given to him 
under his lease deed. AIR 1964 Madh Pra 
42. Rel. on. - - . (Pare }15) 


Held on the facts of this case: that'the 
fact that an unauthorised person was fal~ 
lowed to be in ‘possession and eniovment 
of a valuable lease hold for about 20 years 
and was treated as a lessee goes a long 
wav to tilt the measure of eauitj in 
favour of the petitioner. AIR 1971 SC : O21. 
Rel. on. a (Paras 15A (117) 


Under our constitutional set-up. Rule 
of law is paramount and like citizens. ithe 
State is also bound to act in keeping. with 
the Rule of law. The High Court was 
satisfied that it is a fit case where relief 
to the petitioner should be granted. AIR 
1961 SC 1570, Rel. on. (Pare'!18) 


As the action of taking possession! by 
the State Government on ultimate araly- 
sis was only .an executive action. it was 
liable to be struck down as it was not 
supported by authority of law and ithe 
petitioner - ‘was entitled to. be put back in 
possession: AIR 1967 SC 1170 and AIR 
1967 SC 1836, Rel. on. (Paras 1©1|20) 
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(Para .i15)- 
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Cases Referred: Chronological Paras 


(1971) ATR 1971 SC 1021 (V 58) = 
1970 SCD 321. Century Spg. and 
Mfg. Co. Ltd: v. The Ulhasnaygar 
. Municipal Council 

(1970) ATR 1970 SC 802 (V 57) = 
1969-3 SCC 769. ` Smt. Gunwant 
Kaur v. Municipal Committee. 
Bhatinda 10 


(1970) AIR 1970 Mad 27 (V 57) = 
_ 1969-1 Mad LJ 443, State v. Oos- 
man Haji and Co. Madras “12 
(1970) 1970-1 Mad LJ.213 = 82 Mad 
LW 652, Nallappa Goundar v. 
Muthuswamy Goundar 12 
(1969) 1969-2 SCC 782 = 1970-2 
SCR 197. Mohmmed Hanif v. State 18 
(1969) AIR 1969 Orissa 152 (V 56)= 
-ILR (1969) Cut 93. Md: Seraiuddin 
v. State of Orissa: >- 4, il 
(1968) AIR 1968 SC 620 (V 55) = 
1968-2 SCR 203. Lallu Yeshwant 
‘Singh v. Rao Jagdish Singh 15 
(1967) AIR 1967 SC 997 (V 54) = 
1967 Cri LJ 950. Sundt. ad 
Remembrancer of Legal Affairs. 
' West Bengal v. Corporation of Cal- 
cutta 15 
(1967) AIR 1967 SC 1170 (V 54) = 
1967-2 ‘SCR 454, State of Madhya 
Pradesh v. Bharat Singh 19 
(1967) AIR 1967 SC 1836 (V 54) = 
1967-3 SCR 525, Satwant Singh + V. : 
Asstt. Passport Officer N. Delhi . 19 
(1966) AIR 1966 Cal 570 (V 53). 
Azizus Subhan v. Union of Tadia 12 


15A 


{1964) AIR 1964 SC 685 (V 51) = 


1964 SCD. 278, State of Orissa v. 

Ramchandra Dev 8. 9. 15 
(1964) AIR 1964 Madh Pra 42 (V 51) 

== “1963 MPLJ 701. United Collieries 

Ltd. v. Engineer in Chief. South ` 

Eastern Rly. Manindragarh 15 
{1961) AIR-1961 SC 1570 (V 48) = 

1962-2 SCR 69. Bishandas v. State ` 

of Punjab 18 
(1959) AIR 1959 All 1 (V 46) = 

1958 All LJ 628 (FB), Yar Moham- 

mad v. Lakshmi Das 15 
(1955) AIR 1955 SC 298 (V 42) = ` 
— 1955 SCR 1311. Collector of Bom- 
-` bay v. Nusserwanji Rattanii Mistri 11 
(1955) 1955-1 QB 558 = 1955-1 All 

ER 785, AghHonby v. Cohen 15 
(1954) AIR 1954 Bom 358 (V 41) = 

56 Bom LR 308. K. K. Verma v.: 

Naraindas G. Maikani 15 
(1951) AIR 1951 Cal 361 (V 38) = 

‘55 Cal WN 171. Manindra Nath 

` Binda v. Amiva Pal 11 


(1948) 1948-2 All ER 667 = 1949-1 


KB ve Robertson v. Minister of 
Pens 15A 
(1946). AIR 1946 PC 127 (V.33) = 
73 Ind App 123. Jagannath Baksh 
Singh v. United Provinces 
(1946) AIR 1946 Mad 180 (V 33)=— 
58 Mad LW 573, V. Peddaranga- 
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swami Shreshti v. Shri Vishnu Nim- ai 
baker : 
(1939). AIR 1939 All 263 (V 26) = 
1939 All LJ 164, Gaya Prasad vV. 
_ Secy. of State aL 
(1931) AIR 1931 Pat 268 (V 18) = 
ILR 10 Pat 203. 'Rupan Singh v. 
Akhaj Singh . 11 
(1927) AIR 1927 Pat.319 (V 14). = 
ILR 6 Pat 446. Secy.. of State for 
India v. Nistarini “Annie Mitter 11 
(1924) ATR 1924 PC 144 (V 11) =. 
51 Ind App 293. Midnapur. Zamine- 
dary Co. Ltd. Vv. Naresh Narayan See 


Roy 
(1920) 1920-1 KB 720 = 89 LJ KB - 
744, Dares V. Stoke Poges. Golf - i 
Club 
(1893) ILR 15 All 384..= 1893 All 
WN 163. Ram Harak Rai v. Shodi- 
hal Joti 15 
(1891) ILR 13 All 537 = 1891:All. 
WN 196.,Wali Ahmad Khan v. . 
Ajudhia Kandu old 
(1884) ILR 8 Bom 371. kehua 
Yeshwant v. Vasudeo Apaii Ghotikar 7 
` and Co. 
(1864-65) 2 Mad HCR 313, K. Koma- 
pen v. Chembata Ambu 15 


N. C. Chakravarti. S. C. Roy. S. B. 
Choudhury. J. C. Roy and Mrs. N. Roy. 
for Petitioner: G. Das, D. P. ‘Mohanty. 
. A. C. Mitra and AAVOCATEF TENGLAR for 
Opposite - Parties. 


R. N. MISRA, J.: One Mr. T. P. Vaos 
man obtained a mining lease for coal. of 
about 1300 acres located in the District of 
Sambalpur. .valid for. a period of thirty 
years with effect. from: October 1. 1917 
from the Secretary of State-for India in 
Council. This came to be known as the Ib 
River Colliery. On .22-2-1920, Mr. Yeoman 
transferred a part of the lease-hcld- in 
favour of one Mr..M. H. Dutta and’on 
June, 7,..1920 by an agreement between 
the Secretary .of State for India in Coun- 
cil and Mr- Dutta the transfer was duly 
recognised. On August 21. 1931, the Hindu 
undivided ‘family of Raisaheb Chandan- 
mull Karnaņi carrying on business under 
the firm name. and style of M/s. Chandan- 
mull Indrakumar purchased the lease- 
hold interest of Mr.-Duttà-inń. a court sale 
held by the’ High’ Court of Calcutta. On 
December 27. 1934: the Secretary of State 
for India in Council accepted M/s. Chan- 
danmull Indrakumar as the transferee of 
the lease-hold interest (Annexure-C). 
Raisaheb Chandanmull. Karnani died on 
February 2. 1943. but the joint family 
firm continued as before. 


In the lease of 1917 aa a 
` there was provision for renewal at the 


option of the lessee > and such 
Option was to be exercised six 
months prior to the expiry of the 


lease. Accordingly. on March 1. 1947. op- 
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tion was exercised and demand for renea - 
wal of the lease for a'further:period of 
thirty years was made. The joint family 
firm remained in possession as before and 
carried on mining operations on payment 
of rents and royalties and other charges 
as required under the contract. Title Suit 


‘No. 1897 of 1949 was filed in the Calcutta 


High Court for partition of the joint fami- 
ly properties by one of the coparceners. 
The lease-hold in question was included 
in the hotchpot. On January 28. 1950..the 
suit was decreed upon compromise. The 
colliery along with certain other proper- 
ties was however. not divided as it was 
found: inconvenient. and it was stipulated 


‘that a company by .the name of Raisahab 
Chendanmull Indrakumar Private Limit- 


ed-would be constituted and these proper~ 
ties including the Jease-hold would be 
taken as belonging to the said company. 
and shares commensurate to the interest 
that each of the coparceners had in the 
family. assets would. be allotted to each of 


, them. by the Company. 


It is. contended that the Gombans. was 
a family concern of Raisahab Chandan- 
mull Karnani and was brought about only 
to. provide a convenient method of enioy- 
ing the. properties of: the . family which 
remained undivided. Administration and - 
management..of the colliery _ was. taken 
over by the company from January 30. 
1950. The State Government and its offi- 
cers started dealing ` ‘with the petitioner- 
Company qua the:‘colliery and accented 
payment -of rent, royalty and other dues 
from the Company. On April 22. 1957. 
Sanction of renewal of.the mining lease 
(Annexure-G) was made ‘in the name of 
the Hindu undivided family firm and was 
directed to date back-and commence from 
October 1. 1947. A part of the lease-hold 


‘was being worked out but the maior por- 


tion remained virgin. The Company con= 
tinued to pay rents, royalties ete. 


: Once in 1957 (Annexure-H) and again. 
in April; 1963 (Annexure-L). notices were 
issued to the Company the first one. by 
the Deputy Commissioner of Sambalpur 
and the second by the Deputy Secretary 
of the concerned Ministry of State Gov- 
ernment to show, cause as to why by ope- 
ration of Rule 28-A of the Mineral Con~ 
cession Rules of 1949 the renewal may 


‘mot be taken to have become inoperative 


thus bringing. about an end to the lease~ 
hold interest. The Company had showed 
cause and ho further action had been 
taken. There was a criminal case against 
the Company and its officers for working 
the mines without a valid lease. That end- 
ed in acquittal. Thereafter rent. royal- 


‘ties etc. were accepted from the petitioner- 


Company. On 6-2-70 -the Secretarv. to 
Government in the Mining and Geology 
Department wrote to me ‘Collector. .Sam- 
balpur saving. 
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“I am directed to say that the poss3s~ 
sion of the virgin area of the Ib River 
Colliery may be taken immediately as D- 
- dicated in Government letter No. 125/M. G. 
dated .8-1-69. For this purpose it would. 
be enough to walk - over the area with 
beat of drums Pegs may be. put/asia 


mark of demarcation. One watcher may 


be posted to ward off anv outside inter- 


ference. Instructions will be issued Be- 
parately for working this area. 


On hearing from you the Director of ; 


Mines will depute an officer from head 
quarters to assist you in taking possess-on 
in the manner indicated above. 

The fact of having taken possess- ‘on 
may be recorded in the standard regis‘er. 
The officers concerned may also record zhe 
facts in their respective tour diaries. 

As regards the area in actual phvsical 
possession of the party. separate instric- 
tions will issue _ to recover. Dossess_on 
later. 

This mav. please be treated as urgent 
and action taken may be reported to ‘she 
Department.” 

On 28-2-70 the Additional: District 
Magistrate. Sambalpur is alleged to haye 
taken over possession of the virgin portion 
of the colliery. He made the following 
record (Annexure- P). 


“In pursuance of Government of 


Orissa: Mining and Geology Department 
Order contained in their letter ‘To. 
1063/MG. dated 6-2-70. I Shri G. Rao. Ad- 
ditional District Magistrate: Sambalpur 
have taken over possession of the virzin 


portion of the Ib River Colliery measur. 


ing 648.19 acres to day. the 28th Februery. 
1970 in presence of the following witnesses. 

(i) Taking. over had been duly an- 
nounced by beat of: drums in: the Jid 


2. On April 7. 1970. the writ ap- 
plication ` was filed under Article 226' lof 


the Constitution of India asking for veri-. 


ous-writs and directions all meant to. rro- 
tect the lease-hold interest of the Com- 


pany and to restrain. the opposite paries, 


from interfering with the possession. 2n- 


joyment and ' working of -the lease-hold 


by the petitioner. M/s. Western Berstal 
Coal Fields Limited. who is the lessee 
ef the adiacent colliery and who obtained 
a coal-raising contract from Government 
in respect of the. virgin area was addeé.jas 


opposite party No. 7 of its application. ‘by | 


Order No. 5 dated 26-5-70. On 21-5-70, 
status quo ante was ordered to -be 
maintained. After’ hearing. parties. on. 
29-6-70 that direction was sustained till 
the disposal of, the writ application. ` 


3. Two counter affidavits have b2en 
filed — one by the State of Orissa and the 
five public officers who were all-opposite 
parties 1 to 6 and the second one ‘by 
M/s. Western Bengal Coal Fields Limi: sed. 
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opposite party No. 7. The allegations in 
relation. to events upto March 1. 1947. are 
not disputed. The stand adopted by the 
State-of Orissa and the public officers is 
that there was a valid exercise of the 
option of renewal. It is contended that 
the renewal was made in favour of the 
Hindu undivided ' family firm and not in 
favour of the Company — the petitioner. 
No lease deed upon renewal has been ex- 
ecuted and the Company’ has. at no point 
of time. been recognised as the lessee: 
The public officers were not authorised 
to deal with the Companv in respect of 
the lease and any payments made bv the 
Company’ with reference to the lease are 
unauthorised and canriot enure to the be- 
nefit of the Company or give rise to 
any interest in the mining lease in 
favour of the Company. In terms of the 
lease deed. the State of Orissa had a right 
of re-entry. and possession has according- 
ly been taken of the portion of the lease- 
hold which was lying virgin and action 
in accordance with law was proposed to 
be taken in regard to the worked out por- 
tion of the: mining area. It is also’ con- 
tended that the Companv has no locus 
standi to’ maintain the writ application. — 
and as it has no title to the property a 
writ application at its instance cannot be 
sustained. It is also contended that the 
cause of action for the-proceeding arises 
out- of a- contractual breach and. there- 
fore, no relief. ls - available under 
Article 226. 


4. This application: in in: due course 
came up for final hearing balore a Divi- 
sion Bench of this Court consisting of my 
learned brother ` Patra. J. and mvself. 
On behalf of the -opposite parties it was 
contended that the mining lease was a 
Government grant and. therefore. in 
terms of Section 3 of the Government 
Grants Act of 1895. the terms of lease 
deed took effect according to their tenor 
not controlled by any law. Reliance was 
placed ` upon a Bench decision of this 
Court in the Case‘of Md. Serajuddin v. 
State of Orissa. AIR 1969 Orissa 152. 
As we were prima facie . not satisfied 
about the correctness of the decision in 
the aforesaid case we referred the 
matter to a: larger Bench. This Full 
Bench has accordingly been constituted 
to hear the writ application. 


5. In view of the respective con- 
tentions . -of the parties the following 
questions arise for determination in this 
case: . i , 

(i) Has the petitioner-Company any 
cight. title or interest in the lease-hold? 
Is this writ application maintainable? 


(ii) Is a mining leasé a grant under the 
Government Grants Act of 18957. 

(iii) Has the petitioner- Company been 
duly evicted or is the petitioner-Com- 
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pany entitled 
until evicted in due course of law? 


6. As “already ‘indicated. there is 
no -dispute that Raisaheb Chandanmull 
Indrakumar, the Hindu undivided family 
firm was the lessee in respect of the Ib 
River Colliery. In view of the admis- 
sion of the State of Orissa we hold that 
there was valid exercise of the option 
for renewal and renewal. in fact has 
been. granted in’ April. ,1957. Tf the 
Hindu - undivided family firm had. con- 
tinued to be in existence and its: lease- 


hold rights. were being. interfered with.. 


the..dispute would have assumed a very 
different colour. But the Hindu undivid- 
ed family got disrupted bv a -regular 


decree for partition. The -properties that 


remained in joint including the colliery 
in dispute were. taken over by a Private 
Limited Company (the _ petitioner) and 
shares therein in proportion to the. in- 
terest each of the coparceners held in. the 
joint | family assets were allotted to the 
various members of: the family. , It is 
not disputed. that at all material points 
of time the Company has been and is 
constituted by members. of the family 
and there is no outsider in a It has 
been’ contended:. — 


’ "The petitioner-Company ‘af -all 
material times was and is still a familv 
concern of the said Raisaheb: Chandanmull 
and your petitioner-Company was form- 
‘ed only with a view to -effect a family 
settlement. with, regard to some of the 
joint family -properties ` ‘ineluding the 
lease-hold interest in the said colliery. 
of.the said Hindu. undivided familv: of 
Raisaheb. Chandanmull. Karnani as it was 
not feasible to. effect physical partition of 
those . properties . among. the -heirs and 
successors of the said Raisaheb Chandan- 
mull Karnani. By reason of such 
arrangement, the joint family, properties 
. were neither transferred. to any other. 
persons nor were alienated or otherwise 
disposed. of; but the same were held, by 
the. members. of : the joint family. in 


accordance with their respective shares 


in the. said ‘Company. The shares of 
your petitioner-Company remained abso- 
lutely within the family members of the 
said Raisaheb Chandanmull Karnani.” . 
7. At the hearing of the writ 
petition. however. a slightly diiférent 
-stand was taken. A deed.’ of -assignment 
by the members .of the family in favour 


of the Company of their several interests 


in the mining lease has been produced. 
It is asserted on- behalf of the opposite 
parties that the -petitioner-Company. is 


not entitled to take advantage of the. 
renewal ` granted in 1957. The renewal- 


was to enure in favour of the Hindu un- 
divided family firm which had already 
gone out of existence. By the time of 
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tled, 


the alleged assignment. there was no valid 
lease — the original lease had expir- 
ed and the renewal had not been grant- 
ed. Therefore. at that point of time 
there could be no assignment and the as« 
signee — the petitioner-Company — des 
rived :no interest. It is afso alleged that 
the assignment was subiect to acceptance 
by the lessor. and since the. lessor’s con- 
sent to the assignment had not been 
taken. the assignment. even if otherwise 
valid, -is not operative. 
8 All. the opposite. parties. have a. 
common defence. The. main argument 
for the opposite | parties was -made by 
Mr. Mitra.. appearing for the opposite 
pariy No. 7. He challenged the maintain- 
ability . of -the . writ „application. on 
the ground.. that a- writ .of .. mandamus 
to protect, right . to property would 
not be available ` unless the beti- 
tioner’s ` right to. the property is 
either found or admitted. It is well set- 
contends Mr. Mitra, that ordinarily 
writ proceedings are meant to protect 
right to property. title whereto is not in- 
dispute; but if title of the petitioner is 
disputed, its existence cannot be, adiudi- 
cated in a writ proceeding. Since it is 
the case of the opvosite parties that the 
petitioner-Company has no interest in.the 
lease-hold and the petitioner-Company is 
not, in a position ‘to produce any docu-= 
ment of title in its-favour ‘in regard to 
the disputed property no relief can be 
granted to the petitioner in this proceed« 
ing and the petitioner should be relegated 
to the Civil Court ‘ to establish its title 
and thereupon ask for suitable reliefs. 
He places reliance upon a decision of 
their Lordships of the Supreme: Court in 
the case of State of Orissa: v. Rama~ 
chandra Dev. AIR 1964 SC 685. l 


Mr. Mitra alternately next contend« 
ed that while ‘the jurisdiction of -this 
Court under. Article 226 is wide enough 
and in-a proper case even the title’ of the 
petitioner may be examined. this is nof 
such a, case and ‘prejudice is likely to re- . 
sult upon our determining the question 
Of‘ title merely upon affidavits’ of: parties.” 
He'placed before us the stand‘‘of the 
opposite parties. that the public officers 
acted without proper . authority’ and/or 
under ‘a mistaken impression of fact and 
law’ in overlooking the distinction be- 
tween the Hindu’ undivided family firm 
and the Private Limited Company: Nof 
realising the legal distinction between the’ 
Hindu undivided family firm and the 
incorporated Company. they continued to 
deal with the petitioner. In a properly. 
constituted ‘suit when these questions 
come up for examination, the opposite 
parties would- be free to lead evidence 
explaining away their conduct in dealing 
with the petitionér and would be in a 
position to.. establish their stand that by 
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could accrue to the petitioner. 

He next contended that vlomi ous 
documents have to be taken into acccunt 
and a lot or oral evidence would |be 
necessary to be brought before the 
Court in order to fairly adiudicate the 
question of -title or existence of any ` in- 
terest of the petitioner-Companv in the 
lease-hold. Mr Mitra. therefore. stated 
that though he was not disputing ‘the 
jurisdiction of this Court to examine the 
aforesaid matter. it was appropriate shat 
the - discretion of this Court should ‘not 
be exercised in‘ favour of the petitioner 
in the facts of this case and the auestion 
of title should not be permitted to'be 
examined in this writ application. `i 

9. Ramachandra JDev’s: case. 
AIR 1964 SC. 685 their Lordships. of the 
Supreme Court said. at page 688 of ithe 
Reporter: 

“Under Article 996 of the Constitu- 
tion, the jurisdiction of the High Court 
is undoubtedly very wide.” Appropriate 
writs can be-issued by the High Csurt 
under the said Article even for purroses 
other. than the enforcement of funda- 
mental rights and in that sense. a party 
who - invokes the special jurisdiction| of 
the High Court under Article 226 is ‘not 
. confined to cases of illegal invasion i| of 
his fundamental rights alone. But 
though the jurisdiction of the High Court 
under Article 226 is wide in that sense. 
the concluding words of the Article c? ear- 
ly indicate that before a writ or an: aD- 
propriate order can be issued in favour 
‘of party. It must. -be established that 
the party has. a right and the: said right 
is illegally invaded or _ threatened. The 
existence . of a right is thus the founda- 
tion of a petition under Article 226.” |- 

- This Court“had not found by ‘emter- 
ing into the merits of the case thatthe 
petitioner has a right which could} be 
protected by the Court; on the other hand, 
that matter was clearly left open.. Re- 


lief was granted on the -basis of ibng 


possession of the Muthadar. and their 
Lordships of the Supreme, Court stated: 


“Here possession of the propertv {for 
however long a period it may be. will 
not: clothe the possessor with any egal 
right if it is shown that the ‘possession 
' iş under a grant from the State’ which is 
resumable. Such long . possession. may 
give him a legal right to protect {his 
possession against third parties. ` brf as 
between the State and the grantee, 
possession of. the’ grantee under] a 


resumable. - grant cannot be said:| to 
confer any right on the grantee which 
would justifv a claim for a writ under 
Article 226 where the grant has beer lre- 
sumed.” 


` petitioner that the 
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their conduct ` no right has accruec. or: 


The grant was a resumable one and had 
been resumed by the successor of the 
grantor. When: title was not adjudicated 
and possession was taken upon resump- 
tion (the grant being found to be re- 
sumable), their Lordships rightly nega- 
tived relief to. the Muthadar. 


.. The facts of that case were very 
different from the present one and thus 

Mitra’s contention cannot receive 
any support from a has been said in 
that case. 


10. The legal ‘position on this point 
has been indicated bv their Lordships of 
the Supreme Court in Smt. Gunwant 
Kaur v. Municipal Committee. Bhatinda. 
(1969) 3 SCC 769 = (AIR 1970 SC 802) 
thus :— 

“The High Court is not deprived of 
its jurisdiction to entertain a petition 
under Article 226 merely because in con- 
sidering the petitioner’s right to relief. 


' question of fact may fall to be determin- 


In a petition under Article 226, the 
High Court has jurisdiction to try issues 
both of fact and law. Exercise of juris- 
diction :is. it is true. discretionary. but 
the discretion must be.exercised on sound 
judicial ..principles. When the petition 
raises question of fact of a complex 
nature. which may for their determina- 
tion require oral evidence: to be taken. 
and on that account the High Court is 
of the view that the dispute may not 
appropriately be tried in a writ peti- 
tion. the High Court may decline to try 
a petition.” ` l 

We think it appropriate to leave the 
matter of title and/or legal interest of 
the | betitioner-Company to be deter- 
mined in a regularly constituted suit. 
Several aspects from rival standpoints 
had been placed before us by learned 
Counsel on both sides .toiiching upon the 


‘question of title.” It is only meet and 


proper that we say nothing in this judg- 

ment which mav prejudice or embarrass 

r parties | in any future litigation for 
d s 


11. Would it, . therefore. follow 
that the petitioner would not be entitled ` 
to any relief in this writ petition or is it 
possible for the petitioner to get any re- 
lief de hors. the dispute of title? 


There ` is no dispute that the peti- 
tioner-Company was Ín possession of 
the entire leasehold area though a part 
of it had been worked out. . It is contend- 
ed -by .Mr. , Chatteriee for the 
petitioner- Com~ 
pany is entitled to relief ‘even if 
the question of title is left open to be 
decided. in a suit. We now proceed to 
examine the correctness of this conten- 
tion, The stand . adopted by Mr. Mitra 
is that re-entry has been in- accordance 
with the terms of the lease and as such 


46 Ori. (Pr. 11] 


no objection can be taken to-the action 
of the lessor. He has also contended 
that the petitioner 
and is not entitled -to any. 
On. its alleged possession. 


Possession in this country is pridd 
ed and relief is available under Section 6 
of the . Specific Relief Act to protect 
possession against illegal dispossession 
made even by -the true owner. The 


protection 


legislature. has.- however. specifically ex- 


cluded relief under Section 6 of the Act 
against the State Government. There- 
fore. 
State Government. grievance cannot be 
made by the petitioner until it has esta- 
blished its better title to the. přoperty 
and. therefore, becomes entitled to posses- 
sion. Since we . are not examining the 
question of title in the writ petition there 
would be no scone for giving any relief 


to the petitioner on the, basis òf ieg 


sion. 


He next nenda that a nia 
lease -is a Government grant. and... there- 
fore. in terms of Section 3 of the Govern- 
ment Grants Act. the clause regarding 


re-entry has to operate according to its 


tenor unaffected by anv law in force. In 
view of this contention of. Mr. Mitra it 
becomes necessary to examine first whe- 
ther a mining. lease 
grant and after resolving this. dispute- it 
would be proper to proceed with the ex~« 
amination of the rival contentions in re-< 
gard to- availability of relief on the basis 
of possession. Section 3 of the Gcvern- 
“ment Grants Act XV.of 1895-provides: 


“All provisions. restrictions., condi- 
tions and -limitations ‘over . contained in 
any such grant or transfer as aforesaid 
shall be valid and “take effect according 
to their tenor. anv, rule of law. statute or 
enactment of the Legislature to the con= 
trary notwithstanding.” 


It is stated that the wide ae in 
which provision has been made in 8. 3 of 
the Act make it clear that the teror. of 
the covenant ~in the. lease. would take 
. effect notwithstanding any rule of law. 
statute or enactment of the legislature. 
Reliance is placed on the decision of this 
Court in AIR 1969 Orissa 152. where with 
reference to a mining lease and the con- 
tention. that protection of the Trans er of 
Property Act was available. to the. lessee 
it has been said:— | 

‘Grants by the - Government are 
usually construed most favourablv for the 
Government and that -appears to be the 
reason why application. of some laws are 
generally excepted’'in such case. Under 
Section 2 of the Government Grants Act. 
application of the provisions of the 
Transfer of Property Act. has been ex- 
cepted specifically as follows: 


Possess sess sesanee 
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is a rank trespasser. 


when. possession is taken by the 


is a Government. 


A. I. R. 


This -being'so. in our opinion. the 
provisions of Section 11 (g) and Sec- 
tion -114 of the Transfer of Property Act 
have no application toa ‘grant of this 
nature because though ‘this may not be a 
grant of land in perpetuity. it is certainly 
a grant by transfer of interest in land. 
and as such, the impugned grant is com- 
pletely covered by the provisions of the 
Government Grants Act. In Secretary of 
State for India v. Nistarini Annie Mitter. 
AIR 1927 Pat,.-319 it has been held that— 

‘leases granted by the Crown. are 
outside the operation of the Transfer of 
Prorcerty Act. There is no distinction be- 
tween grants by virtue of the prerogative 
rights of the Crown and grants made as- 
a mercantile transaction for profit- 


This decision: was followed with: ap- 


' proval in’ V. Pedda Rangaswami Shreshti 


v. Shri Vishnu Nimbaker, AIR 1946.-Mad 
180 and this view finds support from the. 
decisions in Gaya Prasad v- Secretary of 
State, AIR 1939 All 263: Ruvan Singh 
v. Akhaj Singh, AIR 1931. Pat 268 and 
Manindra ‘Nath Binda V. -Amiya Pal. AIR 


1951 Cal, 361. 


As we hold this lease to be covered 
by the provisions: of ‘the - Government 
Grants Act of 1895. all the- provisions. 
restrictions. conditions and limitations 
contained in the said lease shall be follow- 
ed and take effect according -to their 
tenor. notwithstanding any rule of’ law. 
statute or-enactment of the Legislature 
to. the contrary. as provided or . under 
Section 3. of the said Act.” . 

We are of ‘the view that a mining 
lease is-‘not covered under the Government 
Grants. Act. Thé interpretation put- on 
Section 3 of. the Act is also : not correct. 
Lord Wright. delivering the judgment of 
the Privy Council in the case of Jagannath 
Baksh Singh v. The United “Provinces. 


‘AIR 1946 PC 127. after referring to Sec- 


tion 3 of the ‘Act stated:— 


"These general words cannot iis read 
in their. apparent generality. The: whole 
Act was intended to settle doubts which 
had arisen as tothe effect of the Transfer 
of Property Act. 1882. and must be réad 
with reference to the general context and 
could not be construed to extend:to the 
relations between a sanad holder and 

is tenants.. Still less could they be con- 
strued to limit the statutory, competence 
of the: Provincial Legislature under the 
Constitution Act.” 


This view of the Judicial ‘Cornmittee 
was expressly approved ‘by their’ Lord- 


' ships of the Supreme ‘Court in the case 


of Collector of Bombay v. ` Nusservanii 
Rattanji Mistri.. AIR 1955 SC 298. While 
dealing with Section 3 of the Act. their 
Lordships have said:— 


; “The contention.is that as the sant 
is of a free-hold estate without any re- 
servation, it must. to take effect accord- 
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ing to its tenor. be construed as granz ing 
exemption from assessment to revenue. 
But that will be extending the bounds, of 
Section 3 beyond its contents. 


“tp -e_m o e — 


The obiect 
of the Act as declared in the preambl=! is 
to remové certain doubts “as to the €x- 
tent and operation ofthe Transfer ‘of 
Property Act.:1882. and. as to the power 
of the Crown to impose limitations and 
restrictions upon grants and other trans- 
fers of land made by it or under its 
authority”. Section 2 enacts that the 
provisions of the Transfer of Property 
Act do not apply to Crown grants. Taen 
follows section 3 with a positive declara- 
tion that “all provisicns. restrictions. 
conditions and limitations over” shall 
take effect according to their tenor. 


Reading the enactment as a whole.. 


the scope of Section 3 is that it seves 
‘provisions. restrictions. conditions and 
limitations over’ which would be bad 
under the provisions of the Transfer ‘of 
Property Act. such as conditions in re 
straint of alienations or enjoyment re 
pugnant to the nature of the estate. lmi- 
tations offending the rule against per 
petuities and the like.” 


The Mines and Minerals (Regulations 
and Development) Act cf 1957 and the 
Mineral Concession Rules. 1960 made 
under the aforesaid statute _regu.ate 
mining leases. Prior to this Act there 
were specially made statutory provisions 
to regulate these leases. Mining leases 
are thus not grants of the ordinary t~-pe. 
Special laws have been made regula-ing 
grant. the terms and the rights and 
liabilities of the lessor and the lesee. 
Validity of the terms of a mining lease 
must be strictly determined with re- 
ference to the special statate and a miring 
lease on the pretext of being a Govern= 
ment grant cannot be inconsistent with 
the provisions of the Act or the Rule:!or 
in derogation thereof. Ev anpplicatior iof 
provisions of Section 3 of the Government 
Grants Act, such terms which are noziin 
conformity with the provisions of the 
Act and the Rules canno be given efect 
to and must be found to be bad in law. 


12. If full effect is given to the 
contention of Mr. Mitra. it would mean 
that Section 3 of the Government Grants 
Act would limit the statutory competence 
of the Legislature to legislate on a sub- 
ject assigned to it by the Constitution 
Mr. Mitra relies upon a Bench decision 
of the Madras High Court in the case|of 
State v. Oosman Haii & Co. AIR 1970 
Mad 27. Their Lordships of the Madras 
High Court were examining the effec:|of 
Section 3 of the Government Grants Act 
with reference to the provisions of the 
Madras City Tenants Protection Act. |In 
doing so they referred to the decisior:| of 
the Privy Council as also the case of their 
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Lordships ot the Supreme Court which 
have been already referred to by us. They 
also took into account a Bench decision 
of the Calcutta High Court in the case of 
Azizus Subhan v. Union of India. AIR 1966 
Cal 570 and the decision of a learned 
single Judge of their own Court in the 
case of Nallappa Goundar v. Muthuswamy 
Goundar (1970) 1 Mad LJ 213. but ulti- 
mately held:— 

“Thus as between the Government 

and the grantee, the terms of the grant 
would prevail notwithstanding anv other 
law to the contrary. It is true. as pointed 
out in the said Privy Council decision 
and the Calcutta decision just referred to. 
that Section 3 of the Government Grants 
Act cannot be construed as to limit the 
Statutory competence of the Provincial 
Legislature under the Constitution Act. 
Thus a legislature can by express words. 
or by necessary implication. take away 
the effect of Section 3 of the Govern- 
ment Grants Act while enacting a parti- 
Cular legislation. But for Section 3 of 
the Government Grants Act. the Madras 
City Tenants Protection Act would apply 
to tenancies in respect of Government 
lands. The express provision contained 
in Section 3 of the Government Grants 
Act. taken along with the absence of any 
provision in the Madras City Tenants 
Protection. Act extending the Act te 
Government lands. either expressly or by 
necessary implication, can onlv lead te 
one inference. namely, that the provisions 
of the Madras City Tenants Protection 
Act cannot be invoked contrary to the 
terms of the Government grants.” 
We find it difficult to accept the ultimate 
conclusion of their Lordships of the 
Madras High Court. In our view even 
if no provision is made in the-Mines and 
Minerals (Regulation and Development) 
Act of 1957 to exclude the application of 
Section 3 of the Government Grants Act. 
by necessary implication the Government 
Grants Act does not apply to such a lease. 
We are also of the view that Section 3 of 
the Government Grants Act does not have 
that wide and general application as their 
Lordships of the Madras High Court think 
it has. It, therefore. follows that the 
Division Bench of this Court was not cor- 
rect when it held that a mining lease was 
a Government grant and in construing its 
terms all the provisions, restrictions. con- 
ditions and limitations contained in the 
lease shall be valid and take effect accord- 
ing to their tenor notwithstanding anv 
rule of law. statute or enactment of the 
Legislature to the contrary. 


~~ BB. Once the conclusion is reached 
that the lease in question is not a Govern- 
ment grant. it would follow that the State 
of Orissa would rank as an ordinary 
lessor and would have its rights worked 
out only in that capacity. 
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14, Mr. Mitra justified the action. 


of the State Government in taking posses- 
sion under the re-entry clause. In the 
original lease of 1917 the right of re-entry 
was provided thus:— 


“If any rent or royalty hereby Te- 
served shall be'in arrear or remain unpaid 
for the space of six calendar months next 

‘after the day-whereon the same ought to 
be paid (whether the same shall have 
been formally demanded or not) or if the 
lessee shall commit any breach or act’ in 
contravention of any of the covenants 
and agreements contained: in these pre- 
sents and ‘on the part ‘of the lessee to ‘be 
observed and performed or if thé lessee 
shall fail (except: owing to causes beyond 
the control of the lessee) during the con- 
secutive years of the said“ térm to get 
from the said lands so mutch of the said 
minerals as at the rates of rovalty here- 
inbefore mentioned would produce roval- 
ties for those years equalin amount to 
the said certain half-yearly rent pava- 
ble during that period then and in any 
such case it shall be lawful for the local 
Government on behalf -of the Secretary 
of State at anv time thereafter ard al- 
though advantage may not have been 
taken of some previous default of-a like 
nature into and upon the said premises 
or any part thereof in the name of ‘the 
whole to -re-enter’-and thereupon this 
present lease and the said term and the 
liberties. Powers and priviléges  héreby 
granted shall absolutely cease and deter- 
mine but without prejudice: to any ‘right 
or remedy of the Secretary: of State in 
respect of any breach of. anv cof the 
covenants and agreements: contained in 


these presents or for the recovery of any l 


rent or royalty remaining unpaid.” 


: The right of re-entry has ee 
to be exercised during the currency of the 
lease and not after the lease had lansed 
by efflux of time. Re-entry in the vear 
1970. 23 years after the lease had expired. 
cannot be asked to be protected by the 
covenant of re-entry. provided by the con- 
tract of lease. We- would accordingly 
negative the contention of Mr. Mitra that 
the forcible entry made bv the State of 
Orissa can be justified under the re-entry 
clause. Even if it is assumed that there 
has been a renewal. it may also be noticed 
that the re-entry is not purported ‘to be 
over a part of the lease-hold in the name 
of the whole. It is the settled rule of law 
that re-entry by a’ lessor is permissible 
only on the. basis that its effeċt is in res- 
pect of the entire lease-hold though 
physical entry may be confined actually 
to a part of it. Indisputably.-in this case 
distinction was made between the worked 
out area and the virgin area and re-entry 
was confined -to the virgin area and the 
|worked out portion was expressly exclud- 
ed. This action of re-entry even if it was 


Edition. Art. 2277). 
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- otherwise permissible is not in imited tol 


with law, as the re-entry is limited to 
a part of the lease-hold. 


15. Mr. Mitra next contended that 
as the provision of Section 6 of the 
Specific Relief Act expressly: excltides the 
State Government from its purview it 
would necessarily follow that if Govern- 
ment takes over possession ‘of some pro- 
perty, the person dispossessed would not 
be entitled to ‘relief of restoration of 
possession until title -of the aggrieved 
party is found. Since we were not examin- 
ing the question of title. Mr. Mitra con- 
tended, the writ betition was liable to be 
dismissed. ` 

Mr. Mitra made an attempt - to im- 
Press upon us that the State -Government 


_had a right to obtain’ possession of the 


virgin area — either under the. re-entry 
clause of the lease. or- under the English 
common law which is to the effect that 
a lessor may resume possession of the 
premises upon the determination of a 
tenancy whether by efflux of time. for- 
feiture or for any other-cause and mav 
for that purpose use such. force as may be 
mecessary and no more, to turn out a 
trespasser out of his property. Reliance 
has been placed for the common law Rule 
On Woodfall on Landlord and Tenant (26th 
Clerk and Lindsell 
on*Torts (12th Edition Articles -457-459). 
(Hemmings v. Stock Poges Golf’ Club. 
(1920) 1 KB 720: and Aglionby ‘v. Cohen: 
(1955) 1 Q. B: 558 at p. 562), ` 

We are. not impressed with the con- 
tention of Mr... Mitra that the ‘English 
common law rule of re-entry by a lessor 
into the lease-hold was existing law at 
the time’ of commencement of the Indian 
Constitution of 1950 and as such has been 
‘saved under Article 372 of the Constitu- 
tion. In the case of Lallu “Yeshwant 
Singh v. Rao Jagdish Singh. AIR 1968 SC 
620. their Lordships of the Supreme 
Court, have. stated thus: 


“Reference was made. to a number of 
English authorities in this behalf but it 


is not necessary to deal with them because ` 


the law in India, on this subject. is dif- 
ferent. Under Section 9 of the Specific 
Relief Act it is well ‘settled that question 
of title. is irrelevant in a suit- under that 
section. .As the structure of Section 326 
of Qanoon Mal. read with Section 163 of 
Qanoon Ryotwari. is similar, there-is no 
reason. why Section. 326 should be inter- 
preted. differently... — 
n Midnapur Zamindarv Co. Lid. v. 


Naresh Narayan Roy, AIR 1924 PC 144 


at p. 147 the Privy Council observed: 
-'In India persons are not permitted to 

take - forcible possession: - they must 

obtain such. possession as they are entitl- 

ed to, through a Court.” 

In K. K. Verma v. Naraindas G. Malkani. 

ATR 1954 Bom 358, at p. 360. Chagla. C.. J. 
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stated that the law in India a 
essentially: different from the law in 
England. He observed: 

/ “Under the Indian law the possession 
of a tenant who has ceased to be a tenant 
is protected by law. Although he may 
not have a right to continue in possesSon. 
after termination of the tenancy his tos- 
session is juridical and that possessior. 'is 
protected by statute. Under Section ¢ of 
the Specific Relief Act a tenant who nas 
ceased to be a tenant mav sue for posses- 
sion against his landlord if the landlord 
deprives him of possession otherwise 
than in due course of law. but a trespasser 
who has been thrown out of possession 
cannot go to Court under Section 9 and 
claim possession against the true owner.” 
Jn Yar Mohammad v. Lakshmi Das. AIR 
1959 All 1 at p. 4 the Full Bench of the 
Allahabad High Court observed: 

“No question of title either of the 
Plaintiff or of the defendant can be raised 
or gone into in that case (under Section 9 
of the Specific Relief Act). The plaintiff 
will be entitled to succeed without prov- 
ing any title on which he can fall back 
upon and the defendant cannot succ2ed 
even though he may be in a position ‘to 
establish the best of all titles. The res to- 
ration of possession in such a suit is. 
however. always subiect to a regular 
title suit and the person who has the real 
title or even the better title cannot. there- 
fore. be prejudiced in any way bya 
decree in such a suit. It will always be 
open to him to establish his title in! a 
regular suit and to recover back posses- 


Law respects possession even if tere 
is no title to support it. It will not rèr- 
mit any person to take the law in his 
own hands and to dispossess a person lin 
actual possession without having recourse 
to a court. No person can be allowec i to 
become a judge in his own cause. As 
observed by Edge, C. J. in Wali Ahmad 
Khan-v. Ajudhia Kandu. (1891) ILR 13 
All 537. at p. 556: 


“The object of the Section was ‘to 
drive the person who wanted to eiet; a 
person into the proper court and to bre- 
vent them from going with a high hand 
and ejecting such persons.’ ” 
Their, Lordships ultimately 
para 15 of the judgment: 


“In our opinion. the law on this point 
has been correctly stated by the Privy 
Council. by Chagla. C. J. and by the Full 
Bench of the Allahabad High Court. tg 
the cases cited above.” 

The law in India was. therefore, not ahat 
Mr. Mitra contended for. It would follow 
that the dictum laid down bv the Jull 
Bench of the Allahabad High Court has 
also received clear approval of tneir 
Lordships of the Supreme Court. The 
petitioner being in possession could noz| be 
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stated , din` 
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ousted from the lease-hold without assist- 
ance of the Court. 

Support was sought to be gathered 
for Mr. Mitra’s contention from the fol- 
lowing observation in a very old case of 
the Madras High Court in (1864-65) 2 Mad 
HCR 313: 

“The plain object (of Section XV— - 
now corresponding to the provisions of 
Section 6 of the Specific Relief Act of 
1963) is to discourage proceedings cal- 
culated to lead to serious breaches of 
peace and to provide against the person 
who has taken the law into his own hands 
deriving any benefit from the process. 
It was intended to obviate the effect of 
the possible application of English law to 
such cases.” 

It has been argued that this view has 
been more or less adopted in the follow- 
ing cases: Krishnaray Yeshvant v. Vasu- 
dev Apaji Ghotikar & Co.. (1884) ILR 8 
Bom 371; Ram Harak Rai v. Shodihal 
Joti, (1893) ILR 15 All 384: Wali Ahmad 
R v. Ajudhia Kandu. (1891) ILR 13. 
1 537. 


Mr. Mitra built up his arguments on 
this aspect by putting reliance on the rule 
of English common law.-of re-entrv.and 
the exclusion of the application of Sec- 
tion 6 of the Specific Relief Act against 
the State Government. We think. we 
need do no more than advert to what has 
been said in two decisions of their Lord- 
ships of the Supreme Court to reiect this 
contention of Mr. Mitra. 

In the case of Sundt. and Remem- 
brancer of Legal Affairs, W. B. v. Cor- 
poration of Calcutta. ATR 1967 SC 997. 
the majority view of their Lordships was 
stated thus: 

“Some of the doctrines of Common 
law of England were administered as the 
law in the Presidency Towns of Calcutta. 
Bombay and Madras. The common law 
of England was not adopted in the rest of 
India. Doubtless some of its principles 
were embodied in the statute law of our 
country. That apart. in the Mofusil. some 
principles of common law were invoked 

y courts on the ground of justice. equity 
and good conscience. It is. therefore. a 
question of fact in each case whether any 
particular branch of the common law 
became a part of the law of India or in 
anv particular part thereof,” 


In the exclusion of the State Govern- 
ment from the purview of Section 9 . of 
the repealed Specific Relief Act of 1877 
(corresponding to the present Section 6) 
we do not find statutory recognition of 
the principle of re-entry referred to 
above as Obtaining.in the Common Law: 
nor do we find any other material. on the 
record of this case to hold as a fact that 
this particular branch of the Common 
Law had become a part of the Law of 
India. 


é 
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We propose to refer now to a dif- 
ferent. portion of the judgment in Ram- 
chandra Dev’s case AIR 1964 SC 685 
(supra). At p. 689 of-the Reporter (AIR 
1964 SC 685) their Lordships stated: 

“In dealing with this argument. we 
have assumed without deciding that 
though a suit under Section 9 of the 
Specific Relief Act would have been in- 
competent aganist the appellant. a 
Similar relief can be claimed by the res- 
pondents against the appellant under 
Article 226”. 

In the ease of United Collieries Ltd. 
v. Engineer in Chief, South Eastern Rlv.. 
Manindragarh. AIR 1964 Madh Pra 42, 
the lease granted under the Mineral 
Concession Rules of 1960 was held not to 
be a lease of statutory character. The 
liberties. privileges and powers granted 
by the mining lease were not statutorv 
warrantees and were nothings more than 
contractual. rights and privileges. An 
act done by Government (the lessor) in 

- exercise of the purported rights under 
the lease was held not to be an act done 
or purported to be done in exercise of 
sovereign powers. Their Lordships 
stated :— 

- “When the action of the respondents 
(State Government) is in the exercise 
or the supposed exercise of the powers 
under the lease. there can be no question 
of anv invasion on the petitioner’s right 
under Article 19 or of anv acauisition or 
taking possession of the property attract- 
ing Article 31. The dispute which the 
petitioners have raised is really as to 
the construction of Clause 2 of Part IV 
(Contd. on Column 2) 


- a mining lease. 


A.L R. 


of the Schedule and the nature and ex- 
tent. of the rights given to them’ under 
the terms of the lease, and the directions 
they are seeking. are for the purpose of 
enforcing the terms of the  con« 
tract. or to put it other way. for 
preventing a breach of the terms by the 
lessor namely. the. State and its repre- 
sentatives. In this respect the position of 
the State acting as a lessor is not diffe- 
rent from that of a private lessor claim- 
ing to exercise certain rights given to 
him under his lease deed.” 
We have already found that the 
Government Grants Act does not cover 
The re-entry clause did 
not clothe Government with any powers 
of taking possession without assistance 
of the Court. Government is in the same 
position as an ordinary lessor and is. 
therefore. bound by the law which 
governs the relationship of lessors and 
lessees. and as lessor it could re-enter 
only in accordance with law. 


15A. By 1970 when possession 
was taken. 23 vears of the renewed 
pertod of the lease had lapsed. whether 
it is the Hindu undivided familv firm of 
Chandanmull Indrakumar or ‘it is the 
petitioner-Company. possession of the 
lease-hlod had remained during this 
entire period of 23 years with the erst- 
while lessee and Government and its ofm 
cers have by their dealings accepted the 
petitioner as the lessee. 

For convenience the dealings of 
Government and its officers with the 
the petitioner in respect of the lease-~ 
hold are put below in a tabular state- 
ment. 





Sl. No. Correspondence by 


1. Deputy Collector of Mines. Sambal- 


pur. 


‘No 


. Deputy Secretary to Government 


oo 


. Deputy Collector 


4. ~do- 


5. -do- 
6. Deputy Collector 


7. Deputy Secretary to Government 


8. Collector 
It is not disputed that rent. rovalty 
and other dues in respect of the mining 
lease’ have been received from the peti- 
_tioner until the year 1969. From the 


Subject matter 


Date 
Grant of mining lease for 24.11.55 
fire-clay in Ib River 4.2.56 
Colliery area 2.4.56 
Grant of renewal "in the 
name of the old concern” 
(Annexure-G) 22.4.57 
Acceptance of dead rent: 
also indicating non-compl- 
jance of renewal terms 
(Annexure-H) 28.12.57 
Asking for payment of 
rent and rovalty 11.2.58 
Asking for annual return 18.2.58 
Payment of dead rent 4.9.59 
: 13.2.62 
8.9.62 
Show-cause notice for can- 
cellation 20.4.63 
Payment of dead dent 27.3.65. 


very grant order of renewal in 1957 it is 
clear that Government were aware of 
the fact that the Company was already 
in existence and was in physical ‘posses« 


| 
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sion of the mining area. That is whv. lin 
the letter Annexure-G it has been clearly 
stated :— 

“I am directed to convey sanction jof 
Government to the renewal of the min- 
ing lease cited above in the name of the 
old concern of Raisaheb Chandanrrull 
Indrakumar subiect to the general terms 


+ 


and conditions laid down.................- 


Even before the renewal was gran-ed. 
in 1955-56 the Company was treated jas 
the lessee of the mining area and on that 
footing the mining lease for fire dav 
found in the area covered by the colliary 
lease was offered to the petitioner. Fiom 
1957 until 1969. rent and rovalty demand- 
ed from the petitioner have been raid 
and accepted by the opposite parties. 
In 1963 a notice of show-cause was given 
to the Company by the State Govern- 
ment. The material portion thereof mav 
now be extracted :— 

“Whereas M/s. Chandanmull Incra- 
kumar Private Limited filed an appl.ċa- 
tion on 10.3.43 for renewal of the lease: 


Whereas the renewal was granted lin 
the State Government letter No 2984/MG. 


dated 22-4-57 addressed to Raisareb 
Chandanmull Indrakumar with efèct 
from 1-10-47: i 


Whereas the grantee did not comely 
with the terms and conditions of the 
grant and the orders granting the renewal 
of the mining lease stood revoked umer 


Rule 28-A of the Mineral Concession 
Rules of 1949: i 
Whereas in pursuance of a compro- 


mise agreement dated 30th January. 1550. 
the lease was transferred to a Private 
Limited Company styled as Raisaneb 
Chandanmull Indrakumar Private Linit- 
ed: with effect from the said date witkout 
the permission of the State or the 
Central Government: 


Whereas the original lease having 


expired on 30th December. 1947. and 
there being no valid lease on Ath 


January. 1950 there was no question ‚of 
any transfer of the area covered under 
the lease. 
Now. therefore. you having no lIccus 
standi to work the mine are hereby re- 
quired to vacate the colliery by 6th Mav. 
1963 failing which legal action will ibe 
taken”. | 
The petitioner explained that it had 
made the security deposits, paid the <ees 
for surveying, for preparation of maps and 
other -expenses ana there remained nothing 
more to be done by the _ petitioner-Com- 
Diny It also indicated that it had Feen 
epositing rents and royalties from time;to 
time. which had been accepted by Govem- 
ment; Rule 28-A of the Mineral Concession 
Rules had no application to the present case 
as the renewal was deemed to be effective 
from 1-10-47 when the Rules were noi |in 
force and ultimately requested for with- 


‘Collector of Sambalpur called 
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drawal of the notice. In paragraph 26 of 
the writ petition it has een stated that 
the petitioner was prosecuted under Secticn 
21 of the Mines and Minerals ` (Regulaticn 
and Development) Act of 1957 but the 
said prosecution ended in acquittal. This 
fact has not been denied. On 27-38-65 the 
upon the 
Managing Director of the _ petitioner-Com- 
pany to make payments of dead rent in 
respect of the colliery by crossed bank 
drafts through the State Bank of India, 
Sambalpur, payable to the Collector or the 
Officer in-charge, Mines, Sambalpur. Pur- 
suant to the demand, payments were made. 


Until January, 1969 the State Govern- 
ment and its officers had been dealing with 
the petitioner as the lessee and it was only 
on the 8th January, 1969 that the Deputy 
Secretary to Government wrote to the 
Collector of Sambalpur to the following 
effect:— 

“I am directed to invite a reference 
to your confidential letter No. 1254/Mines 
dated 22-1-68 on the above subject and to 
say that M/s. Raisaheb Chandanmull 
Indrakumar Private Limited had no legal 
tight as no lease was granted or renewed 
in their favour. Possession means effective 
control Hence you may take steps to go 
over the virgin area, measure it, fix the 
boundary thereof and post necessary per- 
sonnel, ward off any outside interference if 
necessity would arise with a view to main- 
tain an effective control over the said area. 
As regards action to be taken in respect of 
the remaining areas, separate instructions 
of the Government will be issued soon.” 
This seems to provide a landmark in the 
dealings of the State Government and its 
officers towards the Company. Thereafter, 
the Mining Oficer, Sambalpur wrote a let- 
ter to the Director of the petitioner-Com- 
pany on 5-4-69. It reads thus: 


“There appears to be no lessee as 
M/s. Raisaheb Chandanmull Indrakumar 
Private Limited in respect of Ib River Col- 
liery in this district. 

It is, therefore, not possible to accept 
payment of any dead rent from M/s. Rai- 
saheb Chandanmull Indrakumar Private 
Limited. 

The demand draft bearing No. BER/ 
DD/57950 dated 27th March, 1969 for 
Rs. 4,857.50 on the Central Bank of India, 
Brabourne Road, Calcutta issued to the 
Central Bank of India in my favour and 
sent with your letter is returned herewith.. 


Then came the Government direction 
dated 6th February, 1970 which gave rise 
to the present dispute. Two letters of the 
Mining Officer of February, 1970 would 
show that monthly returns under the Mine- 
ral Concession Rules had been filed by the 
petitioner-Company and had been accepted 
earlier by the Mining Officer but they were 
sent back to the petitioner by the covering 
letters dated 19-2-70 on the plea that there 
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was no lessee by the name of M/s. Rai- 
saheb Chandanmull Indrakumar Private 
Limited. 

It would thus appear that from 1950 
until 1969 the petitioner had been treated 
as the lessee. Though Government had 
demanded possession in 1963 on the basis 
that the petitioner was not the lessee, in 
1965 the Collector of Sambalpur asked for 
payment of the dues in respect of the lease. 
The Hindu undivided family firm remained 
in possession of the lease-hold for a little 
more than two years after the deemed re- 
newal in 1947, and for about 20 years the 
petitioner-Company had been in admitted 
possession of the lease-hold. In such cir- 
cumstances, can it be said that the peti- 
jtioner is a rank trespasser? The fact that 
an unauthorised person was allowed to be 
in possession and ‘enjoyment of a valuable 
lease-hold for such a fone time and was 
treated as a lessee goes a long way to tilt 
the measure of equity in favour of the pe- 
titioner. 

The dictum laid down by their Lord- 
ships of the Supreme Court in Century 
Spg. and Mfg. Co. Ltd. v. The Ulhasnagar 
Municipal Council, 1970 SCD 821 = (AIR 
1971 SC 1021), applies with full force to 
ee of the present case. It has been 
eld: 


l “Public bodies are as much bound as 
private individuals to. carry out representa- 
tions of facts and promises made by 
relying on which other persons have alter- 
ed their position to their prejudice. The 
obligation arising against an individual out 
of his representation amounting to a pro- 
mise may be enforced ex contractu by. - a 
person who acts. upon the promise; when 
the law requires that a contract enforceable 
at law against a public body shall be in 
certain form or be. executed in the manner 


posano by statute, the obligation may. 


e enforced against it in appropriate cases 
in equity. In Union of India v. M/s. 
Indo-Afghan Agencies Ltd. this Court 
held that the Government is not exempt 
‘from the equity arising out of the acts 
done by citizens to their prejudice, relying 
upon the representations as to its future 
conduct made by the Government. This 
Court held that the following observations 
made by Denning J., in Robertson v. Minis- 
ter of Pensions, (1948-2 All ER 667) ap- 
- plied in India: 

“The Crown cannot escape by saying 
that estoppels do not bind the Crown for 
that doctrine has long been -exploded. Nor 
can the Crown escape by praying in aid 
the doctrine of executive necessity, that is, 
the doctrine that the Crown cannot bind 
itself so as to fetter its future executive 
action’,” 

16. The manner in which in the 
present case action has been taken by Gov- 
ernment leaves no doubt in our minds that 
it has been extremely high-handed and 


them, . 


ALR. 


Government has arrogated to itself a- power 
which it does not bave. ab 

17, In view of the long possession 
of the petitioner over the lease-hold, the 
several transactions in which Government 
and its subordinate officers accepted the 
petitioner-Company as lawfully entitled to 
work the mines and be in possession as the: 
lessee and the general dealings of the par- 
ties spread’ over two decades lead us to 
conclude that the petitioners possession 
was not that of trespasser and that Gov- 
ernment was not justified in acting in the 
manner it has to dispossess the petitioner] 
from the virgin area of the lease-hold. . 


18. The question that remains for 
consideration is whether the petitioner 
would be entitled to any relief in this a 
plication. Under our constitutional set- 
up, Rule of Law is paramount and like 
citizens, the State is also bound to act in 
keeping with thé Rule of Law. As was 
aid down ‘in the case of Bishan Das v. 
State of Punjab, AIR 1961 SC 1570: 


“Beforé we part with this case, we 
feel it our duty to say that the executive 
action taken in this case by the State and 
its officers is destructive of the basic prin- 
ciple of the rule of law. The facts and the 
position in law thus clearly are (1) that 
the buildings constructed on this piece of 
Government land did not belong to Gov- 
emment, (2) that thé petitioners were in 
possession and occupation of the buildings 
and (3) that by virtue of enactments bind- 
ing on the Government, the etitioners 
could be PE ORERE if at all, only in pur- 
suance of a decree of a Civil Court obtained 
in proceedings properly initiated. In these 
circliimstances the action of the Govern- 
ment in taking the law into their hands 
and dispossessing the petitioners by the dis- 
play of force, exhibits a callous disregard 
of the normal requirements of the rule of 
law apart from what might legitimately 
and reasonably be expected from a Govern- 
ment functioning in a society governed by 
a .Constitution which guarantees to its 
citizens against arbitrary invasion by _ the 
executive of peaceful possession of pro- 


perty.” 

The machinery of the State is bound! 
to work in tune with the Rule of Law so 
hat our nascent democracy can thrive and 
the Constitution may successfully work. 
The State cannot take the law into its own 
hands, be the judge of its own cause and 
execute its own decisions particularly in 
the field of its commercial activities and 
demand to be treated differently from a 
citizen. The State like the individual js 
bound by the law and must act in accord- 
ance with it. Even if the right to relief in 
this case arises out of an alleged breach 
of contract — because the petitioner pleads 
.that it has been accepted as the lessee and 
the State of Orissa has committed breach 
of the contract — as the action challenged 
is of a public authority and the impugned 





1972 


act seems to be contrary to fair play amd 
the mischief complained against may snot 
have been possible to be worked out >y 
an ordinary individual but has been posai- 
ble because the mighty machinery of the 
State Government has been called in aid 
to perpetrate the mischief, we are satisfisd 
that it is a fit case where relief to the pet- 
tioner should be granted. As was indicat- 
‘ted by their Lordships of the Suprene 
Court in Mohammed Hanif v. The State of 
Assam, (1969) 2 SCC 782: 


“It is obvious that the remedy provid- 
ed under Article 226 is a remedy against 
the violation of the rights cf a citizen 3y 
the State or statutory authority.” : 


19. , One aspect upon which argi- 
ment was advanced at the Ear may in pass- 
ing be now noticed. Mr. Chatterjee con- 
tended that as the action of taking possss- 
sion by the State Government on ultimete 
analysis is only an executive action, it is 
liable to be struck down unless it is suip- 
ported by authority of law. He relies up- 
on expression of the same view in two 

ecisions of the Supreme Court in the csse 
of State of Madhya Pradesh v. Bhac-at 
Singh, AIR 1967 SC 1170 and Satwent 
Singh v. A.P.O., New Delhi, AIR 1967 35G 
1836. In the later case it was said: 


“One of the aspects of rule of law is 
that every executive action, if it is to ope- 
rate to the prejudice of ary person, mast 
be supported by some legislative autho- 
ity.” 


4 
| 


rity. | 
Mr. Mitra has no quarrel with this dc- 
tum, but when Mr. Chatterjee pointed cut 
that there was no law authorising the 
State to take over possession all by itself, 
Mr. Mitra has raised the various pleas we 
have already taken note of and have ne- 
gatived, i 


20. Mr. Mitra for the opposite par- 
ties next contended that possession has al- 
ready been taken and the opposite pacty 
No. 7 has been asked to raise minerals 
under a raising contract; as such the ques- 
tion of putting the petitioner back in pos- 
session does not arise. We do not thnk 
that there is much force in this contention. 
Dispossession in this case is-said to be on 
28-2-70 and it was by walking over a part 
of the virgin area and announcing the fact 
by beat of drums. This writ applicat on 
was filed on 7-4-70. By then admittedly 
no rights had been created in favour of 
the opposite party No, 7. The State ‘of 
Orissa had notice of the writ petition as 
a copy of it had been served on the learn- 
ed Advocate-General at the time it was 
filed. During the pendenzy of the writ 
petition the raising contract was given to 
the opposite party No. 7. As such, it tis 
bound to be subject to the results of zhe 
writ petition. Again, if the dispossession 
of the petitioner is not in accordance with 
law and, therefore, the petitioner is entitled 
to be put back to possession by annulling 

| 
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the act of dispossession, the raising con- 
tract granted to the opposite party No. 7 
subsequent to the filing of the writ peti- 
tion cannot stand in the way of directing 
restoration of possession. 

21. We would, accordingly, allow 
this writ application, direct a writ of man- 
damus to issue to the opposite parties to 
put the petitioner in possession of the vir- 
gin’ area said to have been taken possession 
of on 28-2-70 and restrain them from inter- 
fering with the possession of the petitioner 
over the Ib River Colliery in any manner 
until the petitioner is evicted in due course 
of law. 

22. The writ 
with costs. 
Rs. 500/-. 

G. K. MISRA, C. J. :—- 23. I 
tirely agree. 

B. K. PATRA, J.:— 24. I agree. 

Petition allowed. 


application is allowed 
Hearing fee is assessed at 


en- 
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Chaitan Baral and others, Appellants 
v. Rathia Patra and others, Respondents. 


Second Appeal No. 384 of 1967, D/- 
21-6-1971, from order of G. H. Panda, Sub- 
J., Dhenkanal, D/- 29-4-1967. 


Easements Act (1882), S. 7, Illustra- 
ton (g) — Right to flowing water — For 
claiming prescriptive or customary rights 
water must have been derived from definite 
source like springs and it must maintain 
its identity as water-body down-stream. 
Even if it spreads over fields before flow- 
ing into a channel it will not become sur- 
face water. AIR 1963 Orissa 97 follow- 
ing AIR 1914 Mad 507 and AIR 1961 
Andh Pra 245, Followed. (Para 7) 


Cases Referred: Chronological Paras 
(1963) AIR 1968 Orissa 97 (V 50), 
Manu Mangal v. Dhaniram 
(1961) ATR 1961 Andh Pra 245 (V 48) 
== 1960-2 Andh WR 894, Venkata- 
ramaniah v. Subbaramayya 7 
(1914) AIR 1914 Mad 507 (V 1) = 
ILR 37 Mad 304, Adinarayana v. 
Ramudu T 


R. C. Patnaik, for Appellants; S. C. 
Mohapatra and U. S, Misra, for Respon- 
dents. 

JUDGMENT:— This appeal has 


been filed by defendants Nos. 1 to 8 and 
10 to 14 against a confirming judgment. 


2. Plaintiff-respondent No. 1 who 
was Chowkidar of village Anlajhari pos- 
sessed 1.75 acres of land divided into 11 
fields as his jagir. The largest of these 
fields is locally known as Gada Kiari, After 
abolition of the chowkidari service, the 
jagir lands have been settled on him. De- 
fendants Nos. 1 to 14 are residents of vil- 
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lage Garudabandi, while defendants Nos. 15 
to 21 are residents of Anlajhari. The field 
Gada Kiari on account of its favourable 
situation receives flow of surface water 
from other fields lying to its north and 
east. The land of Karuni Pradhan is situ- 
ate to the adjacent west of Gada Kiari and 
the lands of other villagers of Garudabandi 
lie to the west of Karuni Pradhan’s land. 
The lands of villagers of Anlajhari lie to 
the south of Gada Kiari. ‘According to the 
plaintiff, during rainy season, on occasions 
of heavy shower water used to flow from 
Gada Kiari to Karuni Pradhan’s land, 
though the latter never possessed any right 
to msist on such flow. In the year 1960, 
disputes arose between the villagers of An- 
lajhari and Garudabandi regarding the 
water flowing from Gada Kiari. 

This led to a proceeding under Sec- 
tion 147, Cr. P. C. in which the villagers 
of Garudabandi claimed that Gada  Kiari 
is a perennial water source having a’ spring 
from which water flows through some fields 
and ultimately feeds a tank of their village 
in a defined channel. In the said proceed- 
ing, the learned Magistrate declared 
right claimed by Garudabandi people, and 
therefore, the present suit was filed by the 
plaintiff for a declaration that the defen- 
dants have no right whatsoever in respect 
of the water that accumulates in his field 
Gada Kiari and for a permanent injunction 
‘restraining them from interfering with his 
right to dispose of the said water in what- 
ever manner he chose or interfered with the 
ridges of his field. 


3. Defendants Nos. 15 to 21 who 
are villagers of Anlajhari supported the 
‘plaintiff's case while defendants Nos. 1 to 
14 who belong to Garudabandi contested 
the claim. According to them, Gada Kiari 
has springs which form the source of a 
stream from which water flows in a defin- 
ed channel to their lands lying to the west 
of Karuni Pradhan’s field and feeds a tank 
of their village. They have been. using 
this water for agricultural and other pur- 

oses since time immemorial, and as such, 
fave acquired a right which cannot be in- 
terfered with. They further state that in 
recent past the residents of Anlajhari open- 
ed a channel on the southern side of Gada 
Kiari and diverted the water by raising 
the ridge on the western side, and there- 
fore, proceeding. under Section 147, Cr. P. 
- C. was started and ultimately decided in 
their favour. They also challenged the 
maintainability of the suit on the ground of 
non-joinder of parties and absence of title 
of the plaintiff to the field known as Gada 
Kiari after abolition of the chowkidari ser- 
vice. l l 

4, The trial Court decreed the 
laintifPs suit on the following findings: 
1) The State is not a necessary party as on 
abolition of the service the land Gada Kiari 
has been settled on the plaintiff; (2) the 
suit is not bad for non-joinder of parties; 
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(3: the water accumulating in the field 
Gada Kiari is surface water in which no 
prescriptive or easementary right can, be 
claimed; (4) the water does not flow in a 
defined channel to confer any rights on 
the defendants and (5) defendants Nos. 1L 
to 14 have not acquired any easementary 
right to the flow of the water. The lower 
appellate Court affirmed the judgment and 
decree of the trial Court holding that the 
water ` which accumulated on the field in 
uestion is only surface water as it is not 
erived from any stream, pool or tank; that 
it does not flow in any defined channel; 
that the accumulated water being surface 
water, plaintiff has absolute right of dis- 
posal in any manner he chose and that 
the defendants Nos, 1. to 14 cannot claim 
acquisition of any right to the said water 
either by prescription or easement. 


5. On behalf of the appellants, the 
following points were urged before me; (1) 
the courts below have erred in assuming 
that defendants only claim easementary 
right, while in fact, their -claim is a pres- 
criptive or a customary right to the water 
and (2) the courts below have committed 
a gross error in their finding that the 
water accumulating in Gada Kiari is sur- 
face water received by it from ‘the adjoin- 
ing fields when there is rain and not water 
derived from perennial sources like springs. 


6. The specific case of the plain- 
tiff is that Gada Kiari is a piece of paddy 
land and there is no natal or other pe- 
rennial source from which water flows in 
any defined channel. On the other hand, 
according to the contesting defendants, 
there are springs in Gada Kiari which con- 
stitute the source from which water is de- 
rived and thereafter it overflows the west- 
em ridge to Karuni Pradhan’s land and 
across the fields of some others and then 
feeds a. tank. 


7. In deciding the respective claims 
of each of the parties, one of the essential 
points - for determination is whether water 
which accumulates in Gada Kiari is sur- 
face water. There can be no dispute that 
surface water cannot be the subject-matter 
of acquisition of easementary or prescrip- 
tive right as every land-owner has a natu- 
ral right to deal with the surface drainage 
water as he chooses. Different considera- 
tions, however, will arise, if the water flow- 
ing from the field in question is not merely 
surface drainage water which collects on 
the field during rains, but is water derived 
from a known and regular source and flows 
in a defined channel. Therefore, the two 
important questions which arise for deter- 
mination are whether the water flowing 
from Gada Kiari is derived from any spring 
or springs more or less perennial in nature 
and whether the body of water flows across 
the western ridge through an opening over 
the fields of Karuni Pradhan and others, 
till reaching the tank through a defined 
channel. 
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It is contended for respondents taat 
even if there are springs from which -he 
water flowing from Gada Kiari is whclly 
or substantially derived, as it spreads over 
the fields of Karuni and _ others before 
falling into the channel and reaching the 
tank, it cannot be said to be flowing ir ,a 
defined channel to be subject of any pres 
criptive or customary rigat The mare 
fact that the water coming from the spring 
spreads itself in the upper field before 
reaching the lower fields :s not sufficient 
to treat the water as surface water. In ja 
decision of this Court in AIR 1963 Oriss 
97, Manu Mangal v. Dhaniram, the follcw- 
ing observations in AIR 1914 Mad 507 as 
laying down the tests for cetermining ihe 
characteristics of surface water were quoted 
with approval: | 

“In each case, the question whether 
or not particular water is surface water is 
one of fact to be determined by the cir- 
cumstances attending its origin and corti- 
nued existence. If the water is spread out 
and flows sluggishly over the surface, los- 
ing itself by percolation ard evaporation, 
it is surface water, although it has its 
source in springs. But the mere fact that 
the water spreads out of some places, and 
flows sluggishly without sufficient force to 
form a channel for itself, does not mezke 
it surface water if the flow has suficient 
force to maintain itself, end it is subse- 
quently gathered together into a channel 
so as to form a water course.” | 
Similarly, in the decision in (1960) 2 Ancdh 
WR 394 = (AIR 1961 Andh Pra 245), 
Venkataramaniah v. Subbaramayya, it was 
observed: | 


“Merely because water spreads itself 
over the upper field before it gets into «he 
lower field, it does not fuldl the definit:on 
of surface water. If it flows in a well-de- 
fined course into an upper land, spreads 
itself over the whole field which is irrigtt- 
ed by it, and then flows over the field 
ridge to another field or into an intermedi- 
ate channel through which it comes into 
another field, it could not be regarded as 
surface water. So long as the identity end 
the existence of the water that flcws 
through the channel is maintained as ja 
water body, it could not be described as 
surface water.” 


| 

Therefore, in this case. it is necessary 
to find out whether the water flowing from 
Gada Kiari is surface water in which no 
rights can be acquired or :t comes fror !a 
definite source, i.e, springs in the field 
which give out the water that results in 
the flow. If it is found that the water jis 
derived from these definite sources, -hea 
mere fact that it spreads over Gada Kari 
and thereafter flows over Karuni’s end 
other fields before falling :nto the defiréd 
channel leading into the tank cannot make 
it surface water, if the identity or exst- 
ence of this water as a water body down- 
stream is maintained. The definite case 
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of the defendants being that the source of 
this water is traceable to springs, a Com- 
missioner was deputed to find out the truth 
or otherwise of these assertions by local 
investigation. The Commissioner was also 
examined as C.W. 1 and his report marked 
Ex. 1. In his evidence, he has stated as 
follows: 

“By the time I visited Gada Kiari, 
rains had set in. There was water in Gada 
Kiari and the surrounding fields. In my 
report, I mentioned that the surrounding 
fields were filled with water. By ‘field’, 
I meant there was full water in the sur- 
rounding fields. As there was water near 
the fields, I simply made a round and it 
was not possible for me to determine as 
to whether there is a spring or not. I saw 
a small depression in the western ridge of 
Gada Kiari practically in the middle. The 
defendants showed me 7 to 8 kitas adja- 
cent to Gada Kiari and those 7 to 8 kiaris 
are adjacent one after another. I found a 
particular channel beginning from the far 
end of the 7th Kiari. That channel runs 
up to hundred yards. I found water flow- 
ing in the channel.” 


The Commissioners report and evi- 
dence make it clear that due to the fields 
being full of water it was not possible for 
him to find out the springs, if any, as claim- 
ed by the defendants, there is a depression 
in the western ridge of Gada Kiari and a 
defined channel through which water was 
flowing after spreading over 7 or 8 kiaris. 
Though the Commissioner has stated that 
it was not possible for him to find out if 
any spring exists, the lower appellate Court 
has observed: 


“But in view of the evidence of the 
Commissioner, I am inclined to find that 
the defendant-eppellants have failed to 
establish satisfactorily that springs are ooz- 
ing out from the adjacent fields and from 
inside the Gada Kiari itself and the water 
is accumulating in Gada Kiari.” 


This is contrary to the revort and evi- 
dence of the Commissioner. It would have 
been different if the lower appellate Court 
had come to the conclusion on other evi- 
dence, but it could not have come to such 
a conclusion on the evidence of the Com- 
missioner who has expressed that he was 
unable to find out the springs due to the 
fields being full of water. If there are 
springs which form the source for the flow 
in spite of the fact that it spreads over 
Gada Kiari and other fields and then flows 
into a defined channel the question will 
arise whether the water can be considered 
surface water or not. Therefore, it is 
essential to find out whether there are 
springs in Gada Kiari or in the neighbour- 
hood which form the source of water and 
if they form the source of water, whether 
the identity of the water is maintained 
when it falls into the defined channel 
though for some space it spreads over dif- 
ferent fields and by the pressure of its own 
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flow falls into the channel. In these cir- 
cumstances, it is necessary that a Com- 
missioner should be deputed during a time 
when it will be possible for him to find 
out whether springs are in existence in the 
field and they constitute the source of the 
water which flows and in the light of his 
findings the question whether etendants 
Nos. 1 to 14 can claim to have acquired 
any prescriptive or customary right has to 
be determined. 


8. Hence, the appeal is allowed 
and the judgments and decrees of the 
courts below are set aside. The suit is 
remanded to the trial Court for fresh dis- 
posal. The trial Court ill appoint a 
Commissioner on appellant’s depositing the 
costs to visit the locality during a season 
when it will be possible to find out if any 
spring exists: forming the source of the 
water that flows from Gada Kiari and de- 
cide the rights claimed by the respective 
parties. It will be open to the parties to 
adduce further evidence, if any, if they so 
choose. The costs of the appeal will abide 
the final result. 


Appeal allowed. 
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Harinarayan Bohidar, Petitioner v. The 
Sambalpur University, Opposite Party. 


O. J. C. No. 700 of 1970, D/- 5-4- 
1971. 

(A) Natural Justice — Where ultimate 
conclusion in enquiry is based on admis- 
sion, absence of reasonable opportunity of 
hearing does not vitiate the finding. AIR 
1967 Orissa 26 and AIR 1970 SC 679 and 
AIR 1972 SC 32, Rel. on. 


(Para 6) 
(B} Education — University examina- 
tion — Disciplinary proceedings against 


student —- Penalty imposed on finding that 
the student was in possession of incriminat- 
ing material and that he used it in his an- 
swer book — Held though finding about 
actual use was vacated penalty could be 
sustained as the fact of possession itself in- 
criminated the student. AIR 1966 SC 740, 
Dist.; AIR 1968 SC 779 and AIR 1967 SC 
1858, Rel. on; (1969) 1 Lab LJ 382 (Raj.), 


Diss. from. (Para 9) 
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(1969) AIR 1969 SC 966 (V 56) = 
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New Delhi v. Niranjan Singh 
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(1969) 1969-1 Lab L J 882 = 1968 
- Raj L W 272, Lekhram Saini v. 
Union of India 


- (1967) AIR 1967 SC 1358 (V 54) = 


1967-2 SCR 583, State of Maha- 
rashtra v. Babulal Kriparam Takka- . 


more 8 

(1967) AIR 1967 Orissa 26 (V 54) = 
1965-1 Lab L J 349, Somnath Sahu 
v. State of Orissa 


(1966) AIR 1966 SC 740 (V 53) = 


1966 Cri L J 608, Ram Manohar 
Lohia v. State of Bihar i 
(1964) AIR 1964 Orissa 241 (V 51) = 
Dr. Jnanendra Nath Das v. State 
__ of Orissa 8 
(1968) AIR 1968 SC 779 (V 50) = -7 
1963 Supp (1) SCR 648, State of 
Orissa v. Vidyabhushan Mohapatra 
(1957) ATR 1957. SC 164 (V 44) = 
1956 SCR 948, Dwarkadas Bhatia 
v. State of Jammu and Kashmir . 8 

K. C. J. Ray, for Petitioner; R. K. Mo- - 
hapatra, for Opposite Party. 

G. K. MISRA, C. J.:— The petitioner 
was a candidate at the Pre-University Exa- 
mination of the Sambalpur University held 
in the month of April, 1970 and was ap- 
pearing in the examination for logic at the 
Gangadhar Meher College Centre. The 
result of the examination of the petitioner 
was cancelled and he was debarred by the 
University from appearing in any examina- 
tion prior to the secon examination of 
1971 on the ground that he took recourse 
to unfair means in the examination. The 
petitioner’s grievance is that no reasonable 
opportunity was given to him for explain- 
ing the charges and though the charges 
were not established by any acceptable 
evidence, the punishment was imposed. The 
Opposite partys case is that the charges 
were duly proved. and the petitioner was 
aven reasonable ‘opportunity of explaining 

e charges. E i i 

2. Annexure A to the writ applica- 
tion, dated 2nd of June, 1970, was served 
on the petitioner. It runs thus: 
“From -> 
Dr. R. N. Misra, M.Se. Ph.D, 

Deputy Registrar. 

To 

Sri Harinarayan Bohidar, 

s/o. Sri Dayasagar Bohidar, 

Mohantyapara, Sambalpur. `° 
' Roll No. 1646 

It has been reported by the Centre 
Suverintendent/G. M. College Cen- 
tre, Sambalpur that you have adopted un- 
faiz means at the Annual  Pre-University 
Examination, 1970 in respect of Logic 
Paper on 8-4-70. In this connection I am 
directed to say that the following charges 
have been made against you. 

1. While the Annual, Pre-University 
Examination, 1970 was in progress at the 
above Centre you were found in possession 
of an incriminating paper. (pages 57 and 58 
from Modern Bharati P. U. Test paper) 


8, 9 





1972 


which you brought into the Examina-ion 
Hall with evident intention of copying 
from it. You were warned before the cjm- 
mencement of the Examinahon not to bong 
any paper other than your Admit Gar 
into the Examination Hall. 


2. You refused to give a statemenz! 
You have...... Examination Fall. 
You are directed to explain in wees 
the charges made against you and son 
your explanation so as to reach the Depùty 
Registrar by 15-6-70. 


Your case will be considered by the 
University on 16-6-70 at 8 A.M. If you 
want to appear in person and represent rour 
case at the time of enquiry you can ‘ex- 
press your desire to do so in your explana- 
tion. (No T.A., C.A. or D.A. will be gyen 
by the University.). 

If no reply is received from you |by 
the above date in the office of the under- 
signed, it- will be taken for granted that 
you have oe. to say in defence and :the 
matter will be disposed of and order pass- 
ed ex parte. l 

A copy of the report of the Invizila- 
tor/Centre Superintendent is enclosed Fere- 
with for your reference. | 
Sd/- Illegible 

2-6-70.” | 

It is conceded by the learned vö- 
cates for both sides that the second charge 
that the petitioner refused to give a s-ate- 
ment is irrelevant. On that charge he ran- 
not be and in fact has not been punished. 
The first charge is that ke was found j in 

ossession of an incriminating paper which 
he had brought into the examination hall 
with the evident intention of copying om 


it. There is no charge that he  actwally 
used the incriminating meterial in answer- 


ing the logic paper. Along with Anne- 
xure 4, a copy of the report of the Centre 
Superintendent (Annexure A-l) was giyen 
to the petitioner. Another report (Annexure 
A-2) which was also given along with |the 
charge-sheet is not relevant as on its Dasis 
no finding has been given. In Annexure 
A-1 the Centre Superintendent in column 6 
recorded the process of datection. He said 
that while passing by the side of the candi- 
date he found the incriminating material 
under his question paper. In column 7| he 
stated that he did not find: the cand-date 
using the material. ; 


Rule No. 4 for the guidance of candi- 
dates as given in Annexure B to the writ 
application is to the effect that candidates 
should not have in their possession while 
in the examination hall any book or paper 
printed or manuscript, even if they -lare 
unconnected with the subject of the exami- 
nation. By Annexure C dated 296| of 
June, 1970 the petitioner was punished 
and the penalty imposed was that the} re- 
sult of the examination was cancelled :and 
he was debarred from appearing at ‘any 
examination prior to the second exanina- 
tion of. 1971. 
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In response to the charge-sheet the 

petitioner submitted his explanation (Anne- 

xure A to the counter-affidavit). In para- 
graph. 2 thereof he stated thus: 

“The alleged - incriminatin material 


fell on me in folded form probably while 
passing from one to other on my front 
side. Thus out of inquisitiveness, while 
I was just going through it, instantly, the 
Invigilator came and took away the same 
from me. Neither I could know the con- 
tents therein nor I used it in the exami- 
nation x x x. *, 


Annexure B to the counter-affidavit is 
the extract of the entry relating to the peti- 
tioner in proceedings Register of the 
Examination Discipline Committee. In 
column T: thereof the remarks of the Con- 
ducting Board dated 9-6-70 are to the fol- 
owing effect: 


“Portion of the incriminating material 

marked in red pencil of Q. 7 has been 
copied by the candidate.” 
Col. 8 contains the statement of the candi- 
date and the conclusion of the Committee 
as recorded by Sri K. C. Patnaik, Vice- 
Chancellor, on 16-6-70, The entry runs 
thus: 

“Appeared in person. 
sion. Utilisation proved.” 
Col. 8 shows that the petitioner actually 
appeared in person before the Malpractice 
Committee on 16-6-70. He admitted pos- 
session of the incriminating material. 
Column 10 shows that recommendations of 
the Malpractice Committee were approved 
by the Syndicate. 


3. By Annexure A to the writ ap- 
plication the University intimated the peti- 
tioner to appear in person and represent 
his case at the enquiry at 8 a.m. on 16-6- 
70._ In paragraphs 10 to 13 of the writ 
application the petitioner admits that he 
was present within the University premises 
at 8 a.m. on 16-6-70 and that at 8-30 a.m. 


Admit posses- 


the Vice-Chancellor and the two other 
members of the Malpractice Committee 
came to the University Office.- The peti- 


tioner was asked by the Deputy Registrar 
to sign a book in token of his presence in 
the office but he was neither called inside 
the room nor asked any question or given 
any opportunity to explain’ the charges. 

ese averments are denied by the Deputy 
Registrar in paragraph 8 of the counter- 
affidavit wherein he asserts. that the peti- 
tioner appeared personally before the mem- 
bers of the Examination Discipline Com- 
mittee; he was asked to explain the charges 
against him; and he admitted the posses- 
sion of the incriminating material. Anne- 
xure B to the counter-affdavit supports the 
version of the Deputy Registrar. It con- 
tains the endorsement of Sri K. C. Patnaik, 
Vice-Chancellor. We reject the assertion 


‘in the writ application that the petitioner 


was not given reasonable opportunity to 
explain the charges by the Malpractice 
Committee. 
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4. It is, however, to be noted that 
in the charge-sheet (Annexure A to the 
writ application) no charge was framed to 
the effect that the petitioner actually used 
the incriminating material in answering the 
logic paper. There is no averment in the 
counter-affdavit that the petitioners answer 
paper in logic was actually compared in 
is presence by the Malpractice Committee 
with the incriminating material and ne was 
asked to explain how they tallied though it 
was stated that such a comparison was 
made by the Conducting Board behind the 
petitioner. In that view of the matter the 
entry in column 8 of Annexure B to the 
counter-affidavit that utilisation was proved 
was on the basis of the opinion of the Con- 
ducting Board and not on the basis of exa- 
mination by the Malpractice Committee in 
the presence of the petitioner. We are of 
opinion that it would be unfair to accept 
the finding that in fact the incriminating 
material was used. Such a finding was 
arrived at without the framing of a charge 
and without reasonable opportunity being 
given to the petitioner to explain the alle- 
gation against him. 


5. Thus the only charge proved 
against the petitioner is that he was m pos- 
session of the incriminating material. He 
was given reasonable opportunity of appear- 
ing before the Malpractice Committee to 


explain that charge and after hearing him 


the ultimate conclusion that he was in pos- 
session of the incriminating material was 
reached. The contention of the petitioner 
that in arriving at such a conclusion n 


reasonable opportunity was given to him 
must be rejected. 
6. That apart, in his ` explanation 


the petitioner admitted that he was in pos- 
session of the. incriminating materia. He 
tried to explain it by saying that the incri- 
minating material fell on him in folded 
form probably while passing from one can- 
didate to the other on his front side As- 
suming that it is correct, he should not 
have inquisitiveness of taking possession of 
the paper and going through it when the 
Invigilator took away the same from him. 
If any other paper was thrown at his desk 
or fell near him he should not have picked 
up the same. The manner in which the in- 
criminating material came to his possession 
is irrelevant. The fact of possession is it- 
self incriminating. 

Law is now well settled that where the 
ultimate conclusion is based on admission, 
absence of reasonable opportunity does not 
vitiate the finding (see AIR 1967 Orissa 26 

ara. 8), Somnath Sahu v. State of Orissa; 
AIR 1970 SC 679 (para. 9), State of U. P. 
v. Om Prakash Gupta and (1971) 1 SCC 1 
(para. 5) = (AIR 1972 SC 82), Channa- 
basappa Basappa Happali v. The State of 
Mysore.) 

an the last case their Lordships observ- 

us: 


Harinarayan v. Sambalpur University (Misra C. J.) 


A. I. R. 


“Under the English Law, a plea of 
guilty has to be unequivocal and the Court. 
must ask the person and if the plea of 
guilty is qualified the Court must not enter 
a pen of guilty, but one of not guilty. The 

olice constable here was not on his trial 
or a criminal offence. It was a depart- 
mental enquiry, on facts of which due 
notice was given to him. He admitted the 
facts. In fact his counsel argued before us 
that he admitted the facts but not his guilt. 
When he admitted the facts, he was guilty. 
The facts speak for themselves. It was a 
clear case of indiscipline and nothing less. 
XX XX > 


The petitioner himself admitted as be- 


ing in possession of the incriminating 
material. The charge is therefore fully 
established. 


7. Mr. K. C. J. Ray next contends 
that the penalty imposed was based on two 
findings: (i) the petitioner was in possession 
of ihe incriminating material and (ii) in 
fact, he used the incriminating material in 
his answer book; and as the second find- 
ing has been vacated the penalty itself must 
be quashed and the case must be remand- 
ed to the opposite party for reconsidera- 
tion of the quantum of penalty. 


In support of his contention he places 
reliance on AIR 1966 SC 740, Ram Mano- 
har Lohia v. The State of Bihar, wherein 
under the Defence of India Rules, 1962 
their Lordships held that if one of the 
grounds of satisfaction of the detaining au- 
thority fails the entire order is liable to be 
quashed. This decision is of no assistance 
in a case of the present nature wherein 
the petitioner is entitled to an enquiry in 
which principles of natural justice are to 
be observed. Preventive detention is a 
detention without trial. The detaining au- 
thority passes the order of detention in his 
subjective satisfaction on various ounds. 
If one of the grounds fails it is difficult to 
determine how the subjective satisfaction 
of the detaining authority would have been 
affected. It is on that principle that if 
one of the grounds fails the detention 
order is quashed in its entirety. 

8. The true principle applicable to 
the present case is the one that is applica- 
ble to an enquiry under Article 311 (2) of 
the Constitution. In AIR 1963 SC 779, 
State of Orissa v. Bidyabhushan Mohapatra, 
their Lordships observed thus: 


“But the Court in a case in which an 
order of dismissal of a public servant ig 
impugned, is not concerned to decide whe- 
ther the sentence imposed, provided it is 
justified by the rules, is ‘appropriate hav- 
ing regard to the gravity of the misdemean- 
our established. The reasons which in- 
duce the punishing authority, if there hag 
been an enquiry consistent with the pres- 
cribed rules, are not justiciable: nor is the 
penalty open to review by the Court. If 
the High Court is satisfied that if some but 
not all of the findings of the Tribunal were 
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“unassailable”, the order of the Gove-nor 
on whose powers by the rules no res:ric- 
tions in determining the appropriate purish- 
ment are placed, was faa. and the Eigh 
Court had no jurisdiction to direct the 
Governor to’ review the penalty for ‘as 
we have already observed the order of dis- 
missal passed by a competent authority jon 
a public servant, if the conditions of the 
constitutional protection have been œm- 
plied with, is not justiciable. Therefor=! if 
the order may be supported on any finding 
as to substantial misdemeanour for wich 
the punishment can -lawfu_ly be impesed, 
it is not for the Court to consider whether 
that ground alone would have weighed 
with the authority in dismissing the ptblic 
servant. The Court has no jurisdiction ; if 
the findings of the enquiry officer or the 
Tribunal prima facie make out a case | of 
misdemeanour, to direct the authority; to 
reconsider that order because in respecz} of 
some of the findings but not all it appears 
that there had been violation of the niles 
of natural justice. The High Court was, 
in our judgment, in error in directing the 
Governor of Orissa to reconsider the gues- 
tion.” ; 

This decision has been consistently fol ow- 
ed in AIR 1967 SC 1353. State of Maha- 
rashtra v. Babulal Kriparam Takkarmore; 
AIR 1969 SC 966, Railway Board, New 
Delhi v. Niranjan Singh; AIR 1970 SC 
679; AIR 1964 Orissa 241, Dr. Jnanadra 
Nath Das v. State of Orissa and AIR 1967 
Orissa 26. l 


| 

Amongst these decisions, AIR 1967 
SC 1353 requires special mention. In that 
case in the opinion of the State Govern- 
ment the Corporation of the City of Wag- 
ur was not competent to perform ithe 
aie: imposed upon it by or under ithe 
Corporation Act, 1948 
(C. P. and Berar Act, II of 1950). The 
opinion was based on two grounds, pne 
of which was relevant and the other irrele- 
vant. Both the grounds were mentioned 
in the show cause notice. Their Lordchips 
held that the fact that the first ground 
mentioned in the order was found not! to 
exist and was irrelevant, does not affect 
the order. After referring to various 'au- 
thorities under different provisions, ons] of 
which was AIR 1957 SC 164, Dwarka Das 
Bhatia v. State of Jammu and Kasamir 


City of Nagpur 


relating to preventive detention, zheir 
Lordships summed up their conclusion 
thus: | 
“The principle underlying these — Jeci- 
sions appears to be this. An _ admin:stra- 


tive or quasi-judicial order based on several 
grounds, all taken together cannot be sus- 
tained if it be found that some of ‘the 
grounds are non-existent or irrelevant, and 
there is nothing to show that the authority 
would have passed the order on the vasis 
of the other relevant and existing grounds. 
On the other hand, an order based on zeve- 
ral grounds some of whizh are ane to 


Mangaraj v. Election Oficer, 


Sambalpur (A. Misra J.) [Pr. 1] ‘Ori. 59 


be non-existent or irrelevant, can be sus- 
tained if the Court is satisfied that the au- 
thority would have passed the order on the 
basis of the other relevant and existing 
grounds, and the exclusion of the irrele- 
vant or non-existent grounds could not 
have affected the ultimate opinion or deci- 
sion. 

9, We are clearly of opinion that 
the principle laid down in AIR 1963 SC 
779 and AIR 1967 SC 1358 applies fully to 
the case of an enquiry made by the Uni- 
versity in a disciplinary proceeding against 
the student. 

The impugned penalty could be im- 
posed on the petitioner by the opposite 
party even on the basis of the finding that 
e was in possession of the incriminating 
material. 


10. Mr. K. C. J. Ray places reli- 
ance on a Single Bench decision of the 
Rajasthan High Court in (1969) 1 LL] 382 
(Raj), Lekhram Saini v. Union of India. 
That decision supports his contention. But 
for reasons already given we are unable to 
accept this as laying down good law. It 
has not taken into consideration the vari- 
ous Supreme Court decisions referred to 


by us and has stated the proposition too 
broadly, 


I1. On the aforesaid analysis, 
there is no merit in this writ application. 
It is accordingly dismissed but in the cir- 
cumstances without costs. 

S. K. RAY, J.:— 12. I agree. 


Petition dismissed. 





AIR 1972 ORISSA 59 (V 59 C 19) 
G. K. MISRA, C. J. AND A. MISRA, J. 
Mangaraj, Petitioner v. Election Off- 


cer-cum-S.D.0., Sadar Sambalpur and 
others, Opposite Parties. 
O. J. C. No. 27 of 1971, D/- 25-2- 


1971. 


Panchayats —- Orissa Gram Pancha- 
yat Act (1 of 1965), S. 4 (1) — Eligibility 
for Gram Panchayat election — Under the 
section the electoral roll of the Assembly 
constituency, so far as it relates to the 
Gram (village) concerned, is the electoral 
roll for the Gram Panchayat elections and 
the person who is included in it is eligible 
to be elected to the Gram Panchayat under 
S. 10 (1) (a) though his name does not 
appear in the Wardwise roll prepared under 
S. 9. (X-Ref:—Ss. 9 and 10 (1) (a). 

(Para 4) 

S. Misra (1), for Petitioner; Govt. Ad- 
vocate and C. V. Murty, for Opposite Par- 
ties. 

A. MISRA, J.:— This writ application 
has been filed under Art. 296 of the Con- 
stitution for quashing the orders of the 


Election Officer (opposite party No. 1) 
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dated 29-12-70 rejecting the nomination 
paper of the petitioner for election to the 
ofice of the Chairman of Maneswar Pan- 
chayat Samiti on the ground that his name 
does not find place in the electoral roll of 
the Grama within the jurisdiction of. the 
Samiti. The petitioner alleges that ne is 
known as Mangaraj Senapati alias Manga- 
raj. He filed two nomination papers duly 
proposed and seconded; that his name 
finds place in the electoral roll contemplat- 
ed under Section 4 (1) of the Orissa Gram 
Panchayat Act and that the rejection of 
his nomination was illegal and without juris- 
diction. Opposite Party Nos. 1, 2 and 5 
filed counter opposing the application. Ac- 
cording to them, during the last general 
election of Gram Panchayats held in the 
year 1970, the Block Development Officer 
who was the Election Officer published the 
electoral roll of the petitioners Gram 
Dhanupali according to wards on 14-4-70 
and invited objections before 22-4-70. 
After finalising the electoral- roll of the 
Gram, the Gram Panchayat elections were 
held and the said electoral roll was main- 
tained in the register envisaged in Section 9 
of the Gram Panchayat Act. The nomina- 
tion of petitioner was rejected or the 
pround that his name was not found in the 
register constituting the electoral roll. 


2. Petitioner has filed Annexure 1] 
showing that his name. finds place in the 
electoral roll of the Assembly constituency 
within which his Gram is included and 
this fact is not disputed. Section 16 (8) 
(a) of the Orissa Panchayat Samiti Act, 


1959 which provides the eligibility qualifi- - 


cations for election as Chairman of the 
Panchayat Samiti runs as follows:— 


“16 (8) (a). The members of all the 

Gram Panchayats within the jurisdiction of 
the Samiti shall, in the prescribed manner, 
elect the Chairman of the Samiti from 
among persons who are elected as or 
eligible to be elected as members of 
such Gram Panchayat.” 
Petitioner alleges that under the relevant 
provisions of the Gram Panchayat Act, he 
was eligible to be elected as a member of 
the Gram Panchayat. Therefore, he satis- 
fied the requirements of Section 16 (3) (a) 
of the Orissa: Panchayat Samiti Act and re- 
jection of his nomination is illegal. 


3. The point for consideration is 
whether under the- provisions of the Orissa 
Gram Panchayat Act, 1964 (hereinafter to 
be referred to as the Act) petitioner was 
eligible to be elected as a member of the 
Gram Panchayat. According to the peti- 
tioner, the electoral roll of the Assembly 
constituency constitutes the electoral roll 
of the Gram under Section 4 (1) of the Act 
and a person whose name finds place in it 
is eligible for election to the Gram Pancha- 
yat under Section 10 (1) (a) of the Act. 


are 
any 


On the other hand, it is urged on behalf 


-of opposite parties that Rule 6 of the Pan- 
chayat Samiti (Conduct of Election) Rules, 


the persons referre 


A. I. R: 
1966 lays down that no person shall be 
eligible to stand as a candidate for the 
office of Chairman unless his name finds 


placs in the electoral roll of the Gram and 
under Rule 4 of the Orissa Gram Pancha- 
yats Election Rules, 1965, the Election 
Officer is to cause splitting up of the elec- 
toral roll for each Gram so as to have a 
separate electoral roll for each ward. There- 
fore, unless a persons name is found in 
the register for each ward as envisaged in 
Section 9 of the Act, he will not be eligi- 
ble for being elected as a member of the - 
Gram Panchayat and as such ineligible for 
contesting the election to the office of 
Chairman, Panchayat Samiti. 


4. It is to be seen which of the 
rival contentions is to prevail. The rele- 
vant provisions which are to be considered 
in this connection are Sections 4 (1), 8, 9 
and 10 (1) of the Act. Under Section 4 
(1), so much of the electoral roll of the 
Assembly constituency for the time being 
in force as relates to the Gram shall be 
deemed to be the electoral roll in respect 
of that Gram. Section 10 (1) runs as fol- 


lows:— 

“10 (1). Every Gram Panchayat shall 
be composed of the following members, 
namely— . 

(a) a member to be elected by the 
persons referred to in sub-section (1) of 
Section 4 from amongst themselves who 
shall be the Sarpanch; and’ 

(b) a member to be elected from each 
of the wards by the persons on the electo- 
ral roll’ for the ward from amongst them- 
selves.” ooir 
Thus, the Gram Panchayat is to be com- 
posed of members elected from each ward 
as well as the Sarpanch to be elected by 
to in Section 4 (1) 
from amongst themselves. The Sarpanch 
elected under the latter provisions is also 
a member of the Gram Panchayat. Sec- 
tions 8 and 9 provide for division of the 
Gram Panchayat into different wards and 
splitting up of the electoral roll of the As- 
sembly constituency wardwise and enter 
the samé in'a register which is to be ~ the 
electoral roll for each ward. Thus, Sec- 
tion 9 refers only to the electoral roll of 
the wards on the basis of which members 
under Section 10 (1) (by are to be elected. 
Section 9 has no reference to the election 
of the Sarpanch who also is a member of 
the Gram Panchayat under Section 10 (1 
(a). In respect of him, the electoral ro 
is the one contemplated in Section 4 (1), 
that is, the electoral roll of the Assembly 
constituency so far it relates to the Gram. 
When the petitioners name is admittedly 
in the electoral roll of the Assembly con- 
stituency so far it related to that Gram, 
he is eligible on that basis to be elected 
as a member of the Gram Panchayat under 
Section 10 (1) (a). This being so, he satis- 
fies the requirements under Section 16 (8) 
(a) of the Panchayat Samiti Act. It follows 
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that the rejection of his romination on the 
ground that his name did not find flace 
in the register maintainec for the wards 
under Section 9 or the relevant rules -was 
illegal and without jurisdiction. There-ore, 
the order of rejection is liable tc ‘be 


quashed. 
5. In this case, though petitioner 
prayed for stay of the election to the cflice 
of Chairman of Maneswar Panchayat Sa- 
miti pending disposal of the writ app-ica- 
tion, only interim stay of publication of the 
result was ordered thus permitting the 


Lingaraj Nanda v. 


election to be held. Opposite Party No! 5, 


in his counter-affidavit has stated that jhe 
has secured the maximum number of votes 
at the election. The nomination of peti- 
tioner having been illegally rejected as! a 
result of which he was ousted from the 
contest, the result of the election musi | be 
held to have been materially affected. 
Hence, we allow the writ appli- 
‘cation, quash the order of the Election 
Officer rejecting the nomination of the beti- 
tioner and the consequent election held jfor 
the office of Chairman of Maneswar ?an- 
chayat Samiti. We direst that a fresh 
election be held after accepting the nomi- 
nation of the petitioner. In the circum- 
stances of the case, there will be no cder 
as to costs. | 
G. K. MISRA, C. J. :— 7. I agree. 
Petition i 


fonan : 


, | 
AIR 1972 ORISSA 61 (V 59 C a | 
G. K. MISRA, C. J. AND A. MISRA. |J. 
Lingaraj Nanda, Petitioner v. State; of 
Orissa represented by the Secretary, Re- 
venue Department and others, Opposite 
Parties. 
S. C. A. No. 104 ož 1970, D/- 9-2- 
1971. 


(A) Constitution of India, Art. 138 | {1) 
—- Civil Proceedings — A proceeding under 
Article 226 for issuing a writ of mandemus 
concerning civil rights is a civil proceed- 
ing. AIR 1965 SC 1818 and AIR 1966 
SC 1445, Foll.. (Para 4) 

(B) Constitution of India, Art. 13€ | (1) 
(a) —- Subject-matter in dispute —- Subject- 
matter in dispute means the right which 
one party claims against the other and 'de- 
mands judgment of the Court upon! it. 
Property and subject-matter of dispute can 
be different except in some cases. (1378) 
1 Ind App 84, Rel. on. (Para 5) 


Where the suit is for establishmert! of © 


a mere right of easement, the subject-mat- 
ter of dispute is the easernentary right and 
not the building in respect of which ‘the 
right of easement is claimed. In a suit 
for injunction the subject-matter is ingunc- 
tion and not the property. (Para, 5) 
(C) Constitution of India, Art. 133 ‘(1) 
(a) — Applicability — Where the subject- 
FO/GO/C881/71/MNT/C , 
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matter of dispute is incapable of valuation 
clause (a) of sub-Art. (1) does not apply. 
; Para 6) 
Where the relief claimed, was manda- 
mus writ not to execute lease of disputed 
land in favour of opposite party and to con- 
sider petitioners application for it, it was 
held that the subject-matter was not the 
land itself to which the petitioner had no 


title and that the subject-matter was not 
capable of valuation. AIR 1965 SC 1440 
and AIR 1970 SC 2041, Foll. (Para 6) 


(D) Constitution of India, Art. 133 (1) 
(a) — Applicability — Where appeal in- 
volves a claim or question respecting pro- 
perty of value of not less than Rs. 20,000/- 
in addition to or other than the subject- 
matter of dispute clause (b) of sub-Art. (1) 


applies. AIR 1965 SC 1440, Foll; AIR 
1968 Cal 316, Dist. (Para 7) 
Cases Referred: Chronological Paras 


(1970) AIR 1970 SC 2041 (V 57) = 
1970 SCD 447, M/s. Shree Krishna 
= beta le Sugar Ltd. v. State of 


ihar 
(1970) ILR (1970) Cut 1318, Sadhu 
Charan Behera v. State of Orissa 
(1968) AIR 1968 Cal 316 (V 55), 
Ramric Lal Saha v. Sachindra 
Narayan Roy 
(1966) AIR 1966 SC 1445 (V 58) = 
1966-3 SCR 198, Ramesh v. Genda- 
= lal Motilal Patni 
(1965) AIR 1965 SC 1440 (V 52) = 
1965-2 SCR 751,  Chittarmal v. 
_ Shah Pannalal Chandulal 6, 7 
(1965) AIR 1965 SC 1818 (V 52) =- 
1956-1 SCR 190, S. A, L. Narayan 
Row v. Ishwar Lal Bhagwandas 4 
(1963) AIR 1963 Cal 18 {V 50), 
Ram Lakshman Singh v. Girindra 
Mohan 
(1956) AIR 1956 All 848 (V 43) = 
1956 All LJ 196, Central Talkies v. 
Dwarka Prasad 
(1873) 1 Ind App 84, Kristo v. 


Hurnomonee 5 


L.- Rath and U, K. Nanda, for Peti- 
tioner; R. Mohanty, R. K. Kar, B. Rath, 
M. N. Das, Advocate General and Govt. 
Advocate, for Opposite Parties. 


_ G K. MISRA, C. J.:— The applica- 
tion for leave to appeal is under Article 133 
(1) (a), (b) and (c) of the Constitution of 
India. The petitioners writ application 
was O.J.C. No. 813 of 1968. 


2. The facts of the writ applica- 
tion, bereft of all details, may be stated in 
short to appreciate the points in contro- 
versy. The petitioner is the proprietor of 
a local theatre known as Annapurna Thea- 
tre. On 18-9-1958 he applied to the Gov- 
ernment for lease of plot No. 723 situate 
in the City of Cuttack with an area of 
0.923 acre for the purpose of having a 
theatre at the place. The Collector and 
the Revenue Divisional Commissioner re- 
commended the lease in favour of the peti- 


ine) 
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tioner and negatived the claim of Shri 
Alekh Sahu (opposite party No. 6), the, pro- 
prietor of Raj Tarangini Films, who had 
applied for lease of the same for locating 
a cinema. At one stage it appears to have 
been decided that the land would be settled 
by public auction. The petitioner alleged 
that while matters had not been finalised 
he was again asked by the Collector on 
8-7-1963 to apply for lease | of the land. 
On such -an application being filed the 
Collector recommended that the lease be 


sanctioned in favour of the petitioner. 
While matters thus stood, the State of 
Orissa (opposite party No. 1) sanctioned 


the lease in favour of opposite party No. 6 
on 20th of January, 1968. The 
terms of that impugned order sanctioning 
the lease (Annexure 8 to the writ applica- 
tion) run thus:—— i 


XX XX XX 

I am directed to say that after careful 
consideration of the applications received 
so far for lease of lands mentioned above 
and your recommendations in letter No. 
8797 dated 28rd June, 1961, and No. 
1228 dated 380th March, 1965, and 
No. 3247 dated 21st October, 1965 Gov- 
ernment are pleased to sanction the lease 
of Ac. O. 902 of land in plot No. 723 in 
Mouza Sutahat of Cuttack town in favour 
of Raj Tarangini Films, Ranihat, for con- 
struction of an Air-conditioned Cinema 
house on payment of a premium of Rupees 
' 60,000/- (Rupees sixty thousands only) and 
an annual. rent of Rs. 600/- subject to the 
following “terms and conditions: 


(a) If the cinema is not constructed 
within a period of two years from the date 
of execution of the deed then the lanc shall 
revert to Government free . from encum- 
brances. i 

(b) The land shall be leased out for 
a period of 90 years. 

x x x x 

8. A lease deed in the form prescrib- 
ed under the Orissa Urban Land Settle- 
ment Rules, 1959 shall be got executed 
with the authorised representative of Raj 
Tarangini Films, Ranihat, and registered at 
their cost.” 

The petitioner averred that the order sanc- 
tioning the lease was mala fide, arbitrary 
and for grossly inadequate consideration, 
and was passed without taking into consi- 
deration the claim of the petitioner. Des- 
pite serious objections and in the face of 
eat public clamour the possession of the 
isputed land was delivered to opposite 
party No. 6 without any lease deed being 
executed. 


On these averments, the petitioner 
asked for the following reliefs:— 


(i) To issue a writ of mandamus pro- 
hibiting opposite parties 1 to 6 from exe- 
cuting any lease in favour of opposite party 
No. 6 in respect of the disputed lanc. 

(ii) Directing opposite parties l to 5 
to cancel the impugned order dated 20-1- 
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68 granting.lease of the disputed land in 
favour of opposite party No. 6; and: 

(iii) To take immediate steps to deal 
with the pending lease applications in ac- 
cordance with the provisions contained in 
the Orissa Urban Land Settlement Rules, 
1959 and Orissa Government Land Settle- 
ment Act, 1962 and the Rules framed there- 
under, 

The writ application was hotly con- 
tested and was ultimately dismissed by the 
judgment of this Court reported in ILR 
(1970) Cut 1818, Sadhu Charan Behera v. 


-State of Orissa. 


3. Mr. Rath for the petitioner con- 
tended that leave to appeal should be grant- 
ed under all the three clauses of Article 
133 of the Constitution which runs thus:— 

“133. (1) An appeal shall lie to the 
Supreme Court from any judgment, decree 
or final order in a civil proceeding of a 
High Court in the territory of India if the 
High Court certifiese— ` 

(a) that the amount or value of the 
subject-matter of the dispute in the court 
of first instance and still in-dispute on ap- 
peal was and is not less than twenty thou- 
sand rupees or such other sum as may be 
specified in that behalf by Parliament by 
aw; or 

(b) that the judgment, decree or final 
order involves directly’ or indirectly some 
claim or question respecting property of 
the like amount or value; or 

(c) that the case is a fit one for appeal 
to the Supreme Court, 
and, where the judgment, decree or final 
order appealed from affirms the decision of 
the Court immediately below in any case 
other than a case referred to in sub-clause 
(c). if the High Court further certifies that 
the appeal involves some substantial ques- 
tion of law.” > ` 

After having heard the learned Advo- 
cates we are clearly of opinion that this 
is not a fit case for appeal to the Supreme 
Court and as such Article 188 (1) (c) has 
no application. 


oe A civil proceeding includes all 
proceedings affecting civil rights which are 
not criminal. The proceeding in this case 
clearly relates to civil rights of the parties. 
A proceeding under Article 226 of the 
Constitution for issuing a writ of mandamus 
concerning civil rights is a civil proceeding. 
This: view is concluded by AIR 1965 SC 
1818, S. A. L. Narayan Row v. Ishwarlal 
Bhagwandas and AIR 1966 SC 1445, Ra- 


‘mesh v. Gendalal Motilal Patni. 


5. The next question for considera- 
tion is whether Article 183 (1) (a) has any 
application. In applying it, an enquiry on 
two points is essential. (i) what is the sub- 
ject-matter of the dispute, and (ii) what is 
the amount or value of the subject-matter of 
the dispute. 

In respect of any property’ various 
kinds of dispute may arise. Both or either 
title and possession may be in issue. Re- 
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liefs are modulated according to the neture 
of the infringement of those ‘rights. 3ub- 
ject-matter of dispute means the  caus3j of 
action, that is, the right which one arty 
claims against the other and demands the 
judgment of the court upon it. (See (1378) 
| Ind App 84, Kristo v. Hurnomonee). } In 
the first category of cases the relief would 
be declaration of title and recovery of pos- 
session; while in other cases it may be xon- 
fined to recovery of possession only. Where 
the suit is for establishment of a mere ‘ight 
of easement, the subject-matter of dissute 
is the easementary right and not the bnaild- 
ing in respect of which the right of  case- 
ment is claimed. If the relief sought | is 
merely one of injunction, the subject-mnat- 
ter of the dispute is the injunction and not 
the property. 

Thus property and the subject-matter 
lof the dispute may be different though ; in 


some cases they may be the same. 


In this case the relief sought wai to 
issue a writ to cancel the sanction order in 
favour of opposite party No. 6 and for 
consideration of the application of the bpeti- 
tioner along with the applications of cther 
applicants and for issuing a writ of man- 
damus against opposite parties 1 to 5 not 
to execute any oe in favour of opposite 
pity No. 6. The subject-matter of the 
ispute therefore is not the leasehold self 
in which the petitioner has got no titk. 





6. Now, what is the value of the 
subject-matter? The writ application self 
does not give any valuation. No indica- 
tion has been given in the application (for 
leave to appeal as to how the reliefs are 
valued. The subject-matter in this cass is 
incapable of valuation. Where the sub eéct- 
matter is incapable of valuation, Article 188 
(1) (a) has no application. This view : is 
concluded by AIR 1965 SC 1440, Chëtar- 
mal v. Shah Pannalal Chandulal and AIR 
1970 SC 2041, M/s. Shree Krishna Gyano- 
daya Sugar Ltd. v. The State of Bihar. | In 
the first case the claim in the suit was for 
recovery of a sum of Rs. 10,665/- and for 
rendition of accounts. The relief for rendi- 
tion of accounts is incapable of valua-ion. 
The relief of recovery of Fis. 10,665/- bain 
less than Rs. 20,000/-, clause (a) was nel 
to be inapplicable. In the latter case the 
subject-matter of the dispute was the grant 
of licence for supply of liquor. The certifi- 
cate granted by the High Court  umder 
Article 183 (1) (a) was held to be errsne- 
ous and was quashed as the grant of licence 
was incapable of valuation. 


Ti The next question for condde- 
ration is whether Article 133 (1) (b) has 
application. There was conflict of view:! as 
to whether the word property in clause |(b) 
relates to property other than that waich 
is the subject-matter of the dispute. The 
controversy is now settled by AIR 1965 SC 
1440. Their Lordships observed:— 
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“But the property respecting which the 
claim or question arises must e property 


in addition to or other than the subject- 
matter of the dispute. If in a proposed 
appeal there is no claim or question raised 
respecting property other than the subject- 
matter, clause (a) will apply; if there is 
involved in the appeal a alsin or question 
respecting property of an amount or value 
not less than Rs. 20,000/- in addition to 
or other than the subject-matter of the dis- 
pute, clause (b) will apply.” 


In that case the claim for money was 
definite and the rest was to be ascertained 
on taking accounts. The judgment did not 
involve any claim or question relating to 
property in addition to or other than the 
subject-matter of dispute. Accordingly, 
clause (b) was held not to govern the case. 


Applying the aforesaid principle, clause 
(b) would apply to this case. The premi- 
um paid for the leasehold was much more 


than Rs. 20,000/-. There is no dispute 
that the value of the leasehold is much 
more than Rs. 20,000/-. As has already 


been indicated, the leasehold itself is not 
the subject-matter of the dispute. “A thing 
is said to be ‘involved’ in another when it 
is a necessary resultant of that other” (see 
Stroud’s Judicial Dictionary, 8rd Edition). 
The judgment of the High Court thus direct- 
ly or indirectly involves a claim to the 
leasehold of the value of more than Rupees 
20,000/- which is other than the subject- 
matter of the dispute. On this,. analysis, 
clause (b) is sien applicable. ~ 


8. Reliance was placed by Mr. 
Mohanty on AIR 1968 Caf 816, Ramric 
Lal Saha v. Sachindra Narayan Roy that 
where the tenancy is the subject-matter of 
the dispute, the building in respect of 
which the right of tenancy is claimed is 
not directly or indirectly involved in the 
judgment. This decision has taken a view 
different from AIR 1956 All 348, Central 
Talkies v. Dwarka Prasad and AIR 19638 
Cal 18, Ram Lakshman Singh v. Girindra 
Mohan. It is not necessary to express any 
view as to which of these decisions lay 
down the law correctly. Analogy of a ten- 
ancy has no application to the present case 
where the judgment directly or indirectly 
involves a claim to the leasehold. 


F We would accordingly hold that 
leave to appeal should be granted under 
Article 188 (1) (b). A certificate be accord- 
ingly issued. 


10. The application for leave to 
appeal is allowed; but in the circumstances 
there will be no order as to costs. 


A. MISRA, J.:— 11. I agree. 
Leave application allowed. 


Gets neater 


' . menstruation. 
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AIR 1972 ORISSA 64 (V 59 C 21) 
A. MISRA, Į. 


Chakradhar Mohanty, 
Kumuduni Dei, Respondent, 


First Appeal No. 27 of 1965, D/- 
20-4-1971, from order of S. K. Mitra, Dist. 
J., Balasore, D/- 11-12-1964. s, 

' Hindu Marriage Act (1955), S. 10 (1) 
(a) — “Desertion” — Separation of the 
spouses and an animus deserendi co-exist- 
ing at some point of time must be proved, 
AIR 1964 SC 40, Followed. (Para 8) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 40 (V 51) = 

1965-1 SCA 3810, Lachman Utam- 

chand v. Meena 


R. N. Sinha and N, Mukherji, for Ap- 
pellant; D. P. Mohapatra and G. B. Pat- 
naik, for Respondent. 

JUDGMENT:— The appelat filed a 
petiton under Section 13 of the Hindu 
. Marriage Act, 1955 (hereinafter to be re- 
ferred to as “The Act’) 
for dissolution of his marriage with the 
respondent. Subsequently, on his applica- 
tion, he was allowed to amend the petition 
by adding an alternative prayer for a de- 
cree against the respondent for judicial se- 
paration on the ground of desertion. 


2. The parties were married on 
8-5-51 according to Hindu customary rights 
in village Tulumtola. After marriage, the 
respondent, Kumuduni came to appellant’s 
house at se ae and both of them lived 
as husband and wife for 3 years. About a 

ear or so after the marriage, a child was 
om to the respondent, but died shortly 
after its birth. In January, 1954, the ap- 
pellant, who was a Government _ servant, 
was deputed to Gandhigram at Madurai in 
the State of Madras to undergo a course of 
training. He left the village on 7-1-54 
and according to him, at that time, the res- 
pondent was’ having her monthly period of 
Shortly after the appellant's 
departure from the village, it is stated that 
the respondent also left for her father’s 
place in village Guharisahi without the 
permission or knowledge of the appellant 
or his parents. The appellant returned 
home after completion of his training on 
26-6-54 and proceeded to Guharisahi on the 
next day to brine back the respondent. His 
mother-in-law, however, refused to send her 
on the ground of her illness, but the appel- 
lant came to learn that at that time, the 
respondent was in the family way. In 
November, 1954, the respondent gave birth 
to a child at her father’s house. 


Thus, according to the appellant, as 
by the time he left the village in January 
the respondent was in her monthly period, 
the child, born in November, 1954, was 
not conceived through him but had been 
conceived through somebody else during 
his absence. Seven or eight months after 
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the birth of the child in November, 1954, 
at the instance of the relations of the res- 
poala some sort’ of reconciliation was 
rought about between the parties and the 
appellant’s father permitted the respondent 
to be brought to his house without the 
child on 28-9-56. The appellant returned 
home on leave and lived: with the respon- 
ent as husband and wife for some time 
though her behaviour towards him was 
cold and indifferent. Even thereafter, the 
respondent used to. go away to her father’s 
ouse frequently without permission of the 
appellant or his parents and finally left his 
home in December, 1957 whereafter she 
has not returned to his house. He has fur- 
ther alleged that ever since she has left 
is house and has been living at her 
father’s house, the respondent has been 
leading a life of depravity and promiscu- 
ousness though he is unable to say with 
which particular person or persons she has 
been committing adultery. 


3. The respondent, in resisting this 
application, denied the allegations accusing 
her of commission of adultery and has alsa 
denied to have committed ‘desertion. Ac- 
cording to her by the time the appellant 
left for Gandhigram her conception through 
the appellant- had taken place. She denies 
to have frequently gone to her fathers 
house without permission or knowledge of 
the appellant or his parents. She ` states 
that two years after marriage with the 
appellant, she gave birth to a son who died 
eight days after the birth. Thereafter, she 
had normal conjugal relations with the 


appellant and again conceived before her 
husband left for Gandhigram. 
During the appellant’s absence from 


home, she was treated shabbily and in a 
cruel manner by the appellant’s mother 
and sister which resulted in ill-feelings be- 
tween them and it became dangerous for 
her to live in Rasidpur. Therefore, she 
had to go away to her father’s house. After 
return of the appellant, his mother ` and 
sister poisoned his mind against the res- 
pea who began abusing and rebukin 
er and in spite of it, she came and live 
with the appellant at his house in Rashid- 
pur. The appellant was posted to diffe- 
rent places in the State where he indulged 
in immoral activities which led to his fre- 
quent transfer from place to place. As the 
respondent took exception to this conduct 
of the appellant, the latter filed the pre- 
sent case to get. the marriage dissolved to- 
enable him to contract another marriage 
with some gramsevika or other female so- 
cial worker with whom he had come’ in 
contact. In spite of that, the respondent 
is all along ready and willing to live with 
the appellant as. his wife. 

4, In short, the appellant claimed 
a decree for dissolution of the marriage on 
the ground that the respondent has been 
living ‘in adultery or in the alternative, for 
judicial separation on the ground that the 
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respondent had deserted him for a centi- 
nuous period exceeding two yéars imnædi- 
ately preceding the presentation of the peti- 


tion. Therefore, the two questions, that 
arise for consideration in case , are, 
firstly, whether the appellant has prcved 


levelled ageinst 
entitle him to 
the marrage 


the allegations, of adu m 
the respondent which.. wi 
a decree for dissolution c£ 
and secondly whether the appellant has 
proved desertion which will entitle him 
to a decree for judicial separation. In all, 
four witnesses including. the appellant 
were examined on his side while three wit- 
nesses including the respondent were 3xa- 
mined on her side besides proving two 
letters, marked Exhibits A and B. i 

5. There is no direct evidence 
adduced on behalf of the eppellant in proof 
of the allegations that ths respondent | is 
living in adultery. The evidence addcced 
in support of these allegations can be, son- 
veniently classified under two ‘heads, 
namely:— 

~. (1) The appellant ae 
house for Gandhigram on 7-1-54 when ithe 
respondent was in her monthly menstrual 
period and his return to the village bzing 
only on 26-6-54, the child, born to the res- 
ondent in November, 1954, could. ‘not 
fave been. conceived through him; + 

(2) The respondent, who has been con- 
tinuously living at her father’s place since 
December, 1957, has been leading a loose 
life. of immorality and promiscuousness. 

6. The learned District Judge has 
discussed the evidence on these two aspects 
in detail and, for very cogent and convinc- 
ing reasons, has come to the conclusion 
that the appellant has failed to prove that 
the respondent ever committed adultery or 
is leading an adulterous life after she left 
the appellant’s village, Rasidpur. I Idö 


not feel it necessary tə deal with /or- 


repeat the various reasons mentioned. by 
the learned District Judge for. arriving! at 
the aforesaid findings as in my opimion 
the following grounds practically clinch 
the matter. Exhibit A is a letter, ad- 
mittedly: written by the appellant to 
0. P. W. No. 1 on 28-8-1954 from Boudh 
where he was at that time serving. [In 
his evidence the appellant has stated chat 
in Exhibit A he mentioned that the res- 
pondent had written to him after he had 
reached Gandhigram that her menstzual 
flow had stopped. In this letter, he has 
stated that as he. had gone and steyed 
in his house for two days before proceéd- 
ing to Gandhigram the respondent can- 
not be blamed for her menstruation Lav- 
ing stopped obviously a result of concép- 
tion. He has mentioned that he had 


written to his. father about it and re-. 


quested O. P. W: No. 1 to’ meet his facher 
and explain him the position, 
This letter clearly proves that jhe 
did not attribute the corception to adul- 
tery by his wife nor even suspected her 
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fidelity. In a way. he admitted the paren- 
tage of the child in the womb. The pre- 
sent” version, sought to be made out by 
him, that the. conception was through 
Some agency other than him, is after 
thought and undoubtedly appears to be 
a concoction. This conclusion also finds 
support from the subsequent conduct of 
the appellant. It is admitted that after 
the birth of the child, the respondent 
came and lived with the appellant enjoy- 
ing normal conjugal relationship from 
1955 till about. the end of 1957. If really 
the conception in 1954 was due to adul- 
tery, as alleged ‘now. it is difficult to be- 
lieve that subsequently the appellant 
would have led: a normal conjugal life 


. with her for about two years. Exhibit 


A itself shows that one Gula was respon- 
sible for generating some suspicion about 
the conduct of the respondent, but that 
was not believed by the appellant. Even 
if the appellant entertained any suspicion 
due to the machinations of Gula. it can- 
not amount to proof of commission of 
adultery by respondent in 1954. 
Coming to the period from Decem- 
ber, 1957 onwards. the evidence is con- 
fined to the testimony of the appellant - 
and his agnatic uncle, P. W, 2. Their evi- 


. dence is more or less vague and does not 


refer to- any specific act of adultery. 
P. W. 2 only states that he had seen the 


respondent, moving in the company of 


some young men who are strangers to 
the family of her parents eitherfat some 
festivals or-in the cinema. Even assum- 
ing that the respondent had accompani- 
ed some people to these places, it does 
not follow that she was indulging in 
sexual relationship with all or any of 
them. The evidence of the appellant, that 
he found his wife in the company of 
some young people in Muni Jatra in 
Balanga village in 1960 and at the Puja 
festival in 1961, is of a similar nature. _ 
These allegations were not made in the 
petition and no value can be attached to 
such general or vague statements for 
drawing an inference of adultery. For 
the aforementioned reasons. the Court 
below has rightly rejected the evidence 
of P. Ws. in proof of the allegation of 
adultery and I agree with the finding 
that the .appellant has failed to prove 
that the respondent ever committed 
adultery or has been living in adultery. 
On this finding, therefore, the Court 
below has rightly rejected the prayer for 


‘ dissolution of the marriage. 


7. The alternative prayer made 
by the appellant is for a decree of iudi- 
cial separation on the ground of deser- 
tion. Section 10 (1) of the Act contains 
the relevant statutory provision for pas- 
sing a decree for judicial separation, Sec- 
tion 10 (1), so far material for the pre- 
sent purpose, runs as follows:— 
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"10 (1) Either party to a marriage 
whether solemnised before or after com- 
mencement of this Act, may present a 
petition to the district Court praying for 
a decree for judicial separation on the 
ground that the other party— 

(a) has deserted the petitioner for a 
continuous period of not less than 2 years 
immediately preceding the presentation 
of the petition.” 

This sub-section is followed by an ex- 
planation which runs:— 

“Explanation— In this section the ex- 
pression “desertion” with its grammati- 
cal variations and cognate expression 
means desertion of the petitioner by the 
other party to the marriage without rea- 


sonable cause and without the consent or .- 


against the wish of such party, and in- 
cludes the wilful neglect.of the petitioner 
by the other party to the marriage.” 


8. The expression “desertion” as 


made clear by the explanation, means. 


desertion of the petitioner by the other 
party to the marriage without reasonable 
cause and without consent and against 
the wish of the former and imports in 
law a cessation of cohabitation and a 
wrongful refusal on the part of the 
spouse charged with desertion to live 
with the other involving an abrogation 
of all the duties and obligations resulting 
from and by reason of the marriage. In 
a decision of the Supreme Court in AIR 
1964 SC 40. Lachman Utamchand v. Neena 
the import of the expression “desertion” 
has been explained as follows:— : 

“Tf one spouse abandons the other 
spouse in a state of temporary passion, 
for example. anger or disgust, without 
intending permanently to cease cohabita- 
tion, it will not amount to desertion, For 
the offence of desertion, so far as the 
deserting spouse jis concerned, two es- 
sential conditions must be there, (1) the 
factum of separation, and (2) the inten- 
tion to bring cohabitation permanently 
to an end (animus deserendi). Similarly, 
two elements are essential so far as the 
deserted spouse is concerned: (1) the ab- 
sence of consent, and (2) absence of con- 
duct giving reasonable cause to the spouse 
leaving the matrimonial home to form 
the necessary intention aforesaid, Deser- 
tion is a matter of inference to be drawn 
from the facts and circumstances of each 
case. The inference may be drawn from 
certain facts which may not in another 
case be capable of leading to the same 
inference: that is to say the facts have 
to be viewed as to the purpose which is 
revealed by those acts or by conduct 
and expression of intention, both anterior 
and subsequent to the actual acts of 
separation. If, in fact. there has been a 
separation, the essential question always 
is whether that act could be attributable 
to an animus deserendi, The offence of 
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desertion commences when the fact of 
separation and the animus deserendi co- 
exist. But it is not necessary that they 
should commence at the same time. The 
de facto separation may have commenc- 
ed without the necessary animus or it 
may be that the separation and the 
animus deserendi coincide in point of 
time.” 
Thus, to constitute desertion mere separa- 
tion is not sufficient. In addition. the 
necessary animus also has to be proved. 
In the aforesaid decision, the Supreme 
Court has also laid down that: —- 


“The burden of proving desertion — 
the “factum” as well as the “animus 
deserendi” is on the petitioner, and he 
or she has to establish beyond reason- 
able doubt. to the satisfaction of the 
Court, the desertion throughout the en- 
tire period of two years before the peti- 
tion as well as that such desertion was 
without just cause.” 


In the light of the aforementioned prin- 
ciples, it has now to be seen how far the 
appellant has succeeded in establishing 
“desertion” by the respondent to entitle 
him to a decree for judicial separation. 
Though after close of the evidence in this 
case, the appellant sought amendment of 
the petition by addition of an alternative 
prayer for judicial separation, no am- 
endments were made introducing aver- 
ments for making out a case of desertion. 
The learned counsel for the appellant 
seeks to rely on the averments made in 
paragraph 23 of the petition as making 
out a case of desertion. Paragraph 23 of 
the petition runs as follows:— 


“That in November,- 1957 the peti- 
tioner demanded of the respondent to 
stop her disgraceful conduct. But she 
was adamant as would appear from the 
facts stated above. The respondent was 
given sufficient scope and opportunity to 
rectify herself. But as she did not listen 
to it, the petitioner cannot now like to 
cohabit with the respondent. The res- 
pondent since December, 1957 is living 
separate and there is no other alterna- 
tive than to obtain a divorce.” 


9. Paragraph 26 of the petition on 
which reliance has also been placed em- 
bodies only the prayers made by the 
petitioner for judicial separation. All 
that has been stated in that paragraph 
is that the respondent having voluntarily 
left the society of the petitioner ‘for a 
period of more than two years preced~ 
ing the institution of the suit a decree 
for judicial separation be passed. As al- 
ready discussed to constitute “desertion” 
both separation and animus deserendi 
must co-exist at some point of time. 
Even assuming that the averments in the 
petition make out a case that the res-« 
pondent is living separate since 1957 
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existence of the necessary animus to 2on- 

stitute desertion. On the other hand, the 

averment in paragraph 23 of the peti- 

tion seems to suggest that it is the ap- 

pellant who is not willinz to cohabit with 
the respondent and not vice versa. 


The evidence of the appellant is that 
both during the first spell of their living 
together between 1951 and 1954 as well 
as during the second spell from Sep°em- 
ber’ 1955 to 1957. the respondent’s b2ha- 
viour towards him was cold and indicfer- 
ent and that she was not attending to 
domestic duties and frequently going 
away to her father’s house. On the cther 
band, the evidence adduced on the side 
of the respondent is that there wa: no 
lacking of cordiality or warmth during 
those periods, but troukles arose dv to 
the hostile attitude of the appellant’s 
mother and sister and the suspicions which 
they generated in appellants mind 
against her. From 1957 December, the 
respondent has been living in her father’s 
house though it is the evidence’ of 
O. P. W. 3 that a cousin of the appelant 
took and left her there. What transpir- 
ed before December, 1957 is not very re- 
levant to decide the question of the 
alleged desertion because in paragrapna 16 
of the petition it is admitted that the 
spouses last cohabited at the appellant’s 
house on 14th November, 1957 where 
they last resided together. 

It is to be considered from the zon= 
duct of the parties subsequent to Novem- 
ber, 1957 whether there is anything which 
can lead to an inference of the elements 
which will constitute desertion. Respond- 
ent’s father is a railway employee. He 
deposes to have written two letters to 
the appellant’s father, cut of which one 
was in July. 1958. Exhivit B is the reply 
. dated 27-9-1958 received from the appel- 
lant’s father. There is one sentence in 
this letter suggesting thet a reconciliation 
between the spouses would be brought 
after the appellant’s return during the 
pujas. He also suggested that the res- 
pondent should be taken to Khurda where 
the appellant was serving. This clearly 
shows that on respondent’s side there was 
no abandonment or animus to bring 
about an abrogation of duties and obliga- 
tions of a married life between the 
couple. Respondent’s father has alsc de- 


posed that he again wrote in Decensber,. 


1958 and January, 19&9 to appellant’s 
father but did not get any reply. Zon- 
sidering these circumstances, I agree with 
the finding of the Court below that the 
appellant has failed to prove the neces- 
sary animus on the part of the respond- 
ent which alone can constitute desertion. 
Even though she is living at her father’s 
house since 1957. this is due to the ap- 
pellant, as admitted in paragraph 2 of 
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December, there is no averment of the - 


his petition, who does not want to re- 
sume marital relationship with her. 
Therefore, it has been rightly held by 
the Court below that the appellant has 
failed to prove desertion. 

10. In the result, I find no merit 
in this appeal which is accordingly dis- 


missed with costs. 
Appeal dismissed, 
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G. K. MISRA, C. J. AND S. K. RAY, J. 

Trilochan Mabakul, Petitioner v. The 
Utkal University and another, Opposite 
Parties. 

O. f. C. No. 727 of 1970, D/- 28-4 
1971. 

Constitution of India, Art. 226 — Cer-. 
tiorari — an examinee in University 
examination scores out all his answers in 
his answer book but the university allots 
him marks for those answers and declares 
him “successful” a certiorari can be issued 
to quash the allotment of marks and his 
result and mandamus can be issued to the 
University authorities to declare him “un- 
successful.” (Para 5) 

C. V. Murty, for Petitioner; G. Rath, 
for Opposite Parties. 

G. K. MISRA, C. J.:— The petitioner 
appeared in M.A. Examination in Emglish in 
July, 1969. His roll number was 387. The 
marks obtained by him are indicated in the 
mark sheet (Annexure 8). The mark sheet 
is extracted hereunder: 

“UTKAL UNIVERSITY 
m Dated Bhubaneshwar, 2-12-1970. 
oO 

Trilochan Mahakul. 

The folowing marks were awarded 
to him at the M. A. in English (whole) 
Examination of July, 1969. 


Roll No. 387 
Subjects Marks Maximum 
awarded — Marks. 
English Paper I 42 100 
Paper II 42 100 
Paper III 45 100 
Paper IV 37 100 
Paper V 46 100 
Paper VI 45 100 
Paper VII 0 100 
Paper VITI 32 100 
Total 289 800 


x x 
In the first six papers be secured 257 
marks out of 600. His case is that while 
answering the 7th and the 8th paper he 
felt that he would not do well and would 
not get a second class which is obtained 
if 48 per cent. marks is secured. Accord- 
ly, he scored all the answers in the 7th 
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‘and the 8th paper. But the university au- 
thorities illegally awarded him 82 marks in 


the 8th paper as a result of which he was 
shown to have secured 289 marks in the 
aggregate out of 800. He has been alow- 
ed to pass and declared to have obtained 
a 8rd class. This writ application is filed 
to quash the marks in 7th and 8th papers 
in the mark list (Annexure 8) and to de- 
clare that he has failed in the Examination. 


2. Mr. Rath appearing for the Uni- 
versity states before us: that he himself 
went through the 7th and 8th pepe and 
found that all the answers in both the 
papers have been scored through and as 
such, no marks should have been awarded 
on the 8th paper. If no marks are award- 
ed on the 8th paper, the petitioner would 
secure in all 257 marks out of 800. 


3. Regulation 4 (1) (a) in Chapter 
‘IV of the Utkal University Regulations, 
Volume H runs thus: 
“4 (1) (a). In order to pass in subjects 
I to XVI a candidate must obtain 86% 
marks in the aggregate. No minimum pass 
marks shall be required in any paper; but 
if in any paper a candidate obtains less 
than 25 marks, those marks shall not be 
included in his aggregate. The aggregate 
will be’ 400 or 800, according as the can- 
didate is taking the examination part by 
part or as a whole.” 
As would appear from the afore- 


said Regulation, the candidate would be 
entitled. to pass if he secured 86 per cent. 


in the aggregate out of 800 which comes 
to 288 marks. It follows that he has fail- 
ed in the M.A. examination of July, 1969. 
5. In the result, the writ applica- 
tion succeeds. A writ of certiorari be issu- 
ed quashing 32 marks awarded to the peti- 
tioner on the 8th paper and quashing the 
aggregate as being 289. A writ of manda- 
mus be issued to the Opposite P No. 1 
to declare the candidate to have failed in 
the M.A. examination in English held in 
July, 1969. In the circumstances, there 
ill be no order as to costs. 

RAY, J.:— 6 I agree. 

Petition allowed. 
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State of Orissa, through the Secre~ 
tary. Department of Mining and Geology, 
Petitioner v. Union of India and others, 
Opposite Parties. 
. 0. J, C. No, 486 of 1969, D/- 16-4- 
1971. s 

(A) Mines and Minerals (Regulation 
and Development) Act (1957), Pre. — 
Constitutionality of Act — As the Act 
falls fairly and squarely within the ambit 


of Entry 54 in List I, the Act cannot be. 
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said to be ultra vires the Constitution. 
AIR 1970 SC 1436, Followed. (Para 7) 


(B) Mines and Minerals (Regulation 
and Development) Act (1957), S. 13 — 
Mineral Concession Rules under (1960) — 
Constitutionality — The Rules. are not 
ultra vires the Act or the Constitution. 

(Para 7) 

(C) Mines and Minerals (Regulation 
and Development) Act (1957), S. 30 — 
Relaxation of prohibitions in R. 58, (1) 
(a) and (b) in exercise of revisional 
power —— Where the Central Government 
relaxed the „prohibitions prescribed by 
Rule 58 (1) (a) and (b) by exercising 


‘power under R. 58 (2) within limitations 


of that rule while exercising its revisional 
jurisdiction, the revisional order is not 
open to challenge on ground of being dis- 
criminatory to other desirous applicants 
—- {(X-Ref:—- Constitution of India, Arti- 
cle 14). {Paras 13, 14) 


(D) Mines and Minerals (Regulation 
and Development) Act (1957), S. 30 — 
Revisional power of Central Government 
—- The State Government cannot reserve 
a particular area for exploitation in the 
public sector in its own power but must 
make the necessary application under the 
Act and the rules and the Central Gov- 
ernment can set aside the decision of the 
State Government in exercise of its re- 
visional jurisdiction and direct grant of 
the area to some other applicants to the 
exclusion of the State Government. 

(Paras 15, 16) 

(ŒE) Constitution of India, Art. 131 — 
Where the State Government is required 
to join some other party like a Company 
under the: Companies Act along with the 
Central Government it cannot claim the 
exclusion of the jurisdiction of the High 
Court on the ground that it is a dispute 
between the State and the Central Gov- 
ernment, AIR 1971 SC 385 and AIR 1969 
SC 1306, Followed. (Para 21) 


A Company does not come within 
the definition of ‘State’ for Art. 131. 
(Para 21} 
(€) Constitution of India, Art. 226 — 
Writ petition, maintainability -—- The 
State Government being a subordinate 
statutory authority so far as grant of 
mining lease is concerned it cannot ques- 
tion by writ petition the legality and cor- 
rectness of the order of the Central Gov- 
ernment which is within its revisional 


jurisdiction —— (X-Ref:— Mines and Mine- 


rals (Regulation and Development) Act 
(1957), S. 30). (Para 23) 
Cases Referred: Chronological Parag 
(1972) AIR 1971 SC 385 (V 58)= 
(1971) 2 SCJ 71, Adi Pherozshah 
Gendhi v. H. M. Seervai 25 
(1970) AIR 1970 SC 1436 (V 57)= 
1970-2 SCR 100, Baijnath Kedia 
v. State of Bihar 6 


a 


1972 


(1969) AIR. 1969 SC 1306 (V 56)= l 
1969-3 SCR 773, Praga Tools | 
Corporation v. C. V, Imanual 21 

(1969) 1969 Lab IC 325 (Pat), Union 
of India v. Manager, Dhori | 
Colliery -> 24 

(1965) 0. J. C. No. 58 of 1965 
(Orissa), State of Orissa v. >` $ 
Workers Employed in Hirakud | 
Dam. Project 

(1956) AIR 1956 SC: 367 (V 43)= 
1956 SCR 166, M/s. Mela Ram 
and Sons v. Commr, of Income- 
Tax, Punjab . 

(1932) ATR 1932 PC 165 (V 19)=— | 
59 Ind App 283, Nagendranath 
Dey v. Suresh Chandra Dey it 

Advocate General, B, K. Behura and 

D. P. Rath, for Petitioner: Solicitor Gere- 

ral, G. L. Sanghi, S. K. Dholakia, G, 

Rath. Y. S. N, Murty and R, es 

for Opposite Parties, 


G. K. MISRA, C., J.:-— The State i 
Orissa through the Secretary, Department 
of Mining and Geology, is the petitionsr. 
Its case may be stated in short. It is 
the owner in possession of an area of 
462.16 acres of land in village Boula in 
the district of Keonjhar., The said area 
contains chromite minerals ores. This 
area had been held under a mining leese 
by Sri A. Tulloch (hereinafzer 
to be referred to as Tulloch). The 
term of that lease expired on 1-6- 
1965. On 27-11-1964 Tulloch applied, tor 
renewal of the lease. By an order (An- 
nexure J) dated 27-5-1965 the applica- 
tion was rejected by the petitioner ən 
the ground inter alia that the State 
Government had decided not to grent 
lease of the area to private parties aad 
the same was required for exploitation 
by the State itself. There was an over- 
all shortage of chromite in the State and 
it was intended that the ores raised from 
the area would feed the industries ran 
by the State in the public sector. i 

On 10-6-1965 Tulloch filed a revi- 
sion petition before the Union of India 
(opposite party No. 1) under Rule 54 of 
the Mineral Concession Rules, 1960 (here- 
inafter to be referred to as the Rulss) 
against the order (Annexure I). Com- 
ments were invited from the petitiorer 
by opposite party No. 1 under Rule 55. 
The petitioner in reply pointed out Dy 
the letter (Annexure II) dated 16-7- 1°66 
that the State had a-limited deposit of 
hard and lumpy chromite in the districts 


us 


- of Keonjhar, Cuttack and Dhenkanal and 


that the State Government had deciced 
not to. grant any mineral concession “or 
chromite ore to private parties consider- 
ing the importance of that ore for future 
industrial use and over-all shortage of 
chromite. The ‘petitioner -also pointed 
out that it had already set up a pubic 
undertaking in the name of Orissa Indus- 
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trial Development Corporation which was 
going ahead with a ferro chrome plant 
and for that purpose both industrial and 
import licence had been obtained from 
the Government of India as it had been 


decided by the petitioner that the Orissa 


g Corporation, an undertaking of 
the Government itself, would work out 
the chromite ores held by the State, For 
utilisation of the ores in the ferro chrome 


' plant and other industrial undertakings 


of the State the petitioner had recom- 
mended to opposite party No. 1 that the 
revision petition filed by Tulloch should 
be rejected. In Annexure III dated 19-6- 
1967 opposite. party No. 1 rejected the 
revision petition with the following ob- 
servation:— 


“Since the State Government has 
decided not to grant mineral concession 
for chromite to private parties over ‘the 


area.as they want to exploit the mineral: 


in the public sector, the State Govern- 

ment’s order of rejection of the renewal 

application does not appear to be illegal 

and there are no grounds for interfering 

a the decision of the Government of 
TISSAs ...ccccccccccs 


Opposite party No. 2 applied for 
mining lease of 187.03 acres in respect of 
chromite mineral ores out of the total 
area of 462.16 acres. The application was 
not taken into consideration by the State 
Government as it did not want to ledse 
out that area, As the application was not 
disposed of within nine months from the 
date of its receipt it was deemed to have 
been refused under Rule 24 (3) Opposite 
party No. 2 filed a revision petition before 
opposite party No. 1 under Rule 54. In 
Annexure IV dated 6-11-1968 the peti- 
tioner furnished its comments on the revi- 
sion petition. Therein the petitioner 
stated that Tulloch’s renewal application 
had been rejected on the ground that the 
State Government would not grant mine- 
ral concession over the area to any pri- 
vate party and the said decision had been 
affirmed by opposite party No. 1 in the 
public sector. 


In exercise of its revisional powers 
under Rule 55 opposite party No: 1 dir- 
ected the petitioner by an order (An= 
nexure V) dated 18-2-1969 to grant min- 
ing lease for chromite over the area in 
favour of opposite party No. 2 after re- 
laxing the provisions of R. 58 (1) (b) 
under Rule 58 (2). The petitioner’s point 
was that the ferro chrome plant set up 
by it in the public sector was expected 
to go into production shortly and would 
be- up to 12,00,000 tonnes, Taking the 
future expansion of the plant into ac- 
count it was estimated that the total re~ 
quirement of chrome for the plant would 
go up to two million tonnes in future 
The proved reserves of chromite ores in 
the State including the deposits in mineg 
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held by private parties being less than 
the requirements estimated above and 
the present known deposit of hard and 
lumpy chromite ore in the mines vested 
in the State being very much inadequate, 
uncertainty hinged around the ferro 
chrome plant set up by the petitioner at 
a huge cost, 


The petitioner’s stand is that R. 58 
(2) could be invoked only when any area 
was available for grant and not when the 
area in question was not open to be 
leased out at all The impugned order 
(Annexure V} on the face of it is discri- 
minatory as the ground on which 
Tulloch’s renewal application was reject- 
ed was not kept in mind when allowing 
the application of opposite party No. 2. 
The direction for grant of mining lease 
in favour of opposite party No. 2 was 
“not in consonance with the Industrial 
Policy Resolution of 1956 wherein op- 
posite party No. 1 declared that mining 
of ore was in the exclusive ownership of 
the State. 

It was alleged that opposite party 
No. 1 did not disclose its interest in op- 
posite party No. 2 which in fact it had 
through the Life Insurance Corporation 
of India and the Unit Trust of India, 
both of whom are stated to have invest- 
ed in shares in opposite party No. 2, and 
there was no justification for exercising 
preference in favour of opposite party 
No. 2 adversely to the interest of the 
Orissa Industrial Development Corpora- 
tion and the Orissa Mining Corporation. 

The petitioner averred that Mines 
and Minerals (Regulation and Develop- 
ment) Act, 1957 (Central Act 67 of 1957) 
(hereinafter to be referred to as the Act) 
is ultra vires the Constitution. It was 
further asserted that the rules are also 
ultra vires the Constitution and the Act. 

The two main prayers in the writ 
application are to declare the Act and the 
Rules ultra vires the Constitution, and 
quash the impugned order (Arnexure 
V) whereby opposite party No. 1 direct- 
ed the petitioner to grant lease of the 
disputed area for mining to cpposite 
party No. 2. 


2. Opposite Parties Nos. 1 and 2 
filed two separate counter-affidavits, 
Essentially. however, their stand is the 
same. In paragraph 3 of the counter-affi- 
davit of opposite party No. 1 it was ad- 
mitted that the area in question was re- 
served by the State Government for ex- 
ploitation in the public sector. The case 
of the opposite parties is that the area 
applied for by opposite party No. 2 which 
had been previously exploited by Tulloch 
contained good deposit of minerals and 
could be exploited immediately without 
further prospecting. Opposite party No. 2 
had been granted an industrial licence 
for setting up a ferro chrome plant with 
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foreign collaboration and had established 
the factory. The rules recognise the prin- 
ciple that parties who are in a position 
to make use of mineral for further pro- 
duction as opposed to parties who conduct 
mining operation only for the purpose cf 
Sale of minerals should be preferred. It 
is not in the interest of mineral develop- 
ment that the State Government should 
keep large area in the State idle. It was 
considered to be in the interest of mine- 
ral development of the State in case sp- 
posite partv No, 2 was allowed to exploit 
immediately areas containing good deposit 
of chrome which is a very important item 
in the manufacture of high grade steel 
and other alloys greatly needed by the 
country. Considering all these factors — 
the Central Government directed the 
State Government to grant mining lease 
in respect of this area. 


Opposite party No. 1 took into con- 
sideration the fact that the State Gov- 
ernment although it had reserved very 
large areas of more than 35 sq. miles for 
working mines in the public sector since 
long. it had not yet installed any factory 
based on the minerals in the area and 
prospecting in those areas had not been 
done by it. The State Government had 
no immediate scheme of prospecting or 
undertaking the mining operation in those 
areas. Besides, the Life Insurance Cor- 
poration and Unit Trust of India and the 
Andhra Pradesh Industrial Development 
Corporation had made investment in op- 
posite party No.. 2 which is also a kind 
of public limited company. In the best 
interest of the industrial development of 
the country there should be proper dis- 
tribution of the area between the State 
and individual or between the public 
sector and private sector undertakings. 
There was a denial of the averment that 
opposite party No. 1 bypassed the Indus- 
trial Policy Resolution of 1956. The State 
Government had been keeping vast areas 
reserved for a long time without having 
any immediate scheme for mining’ them 
and the area in question was simply lying 
idle. The Act and the Rules are constitu- 
tional and the High Court of Orissa has 
no jurisdiction as under Art. 131 of the 
Constitution any dispute between the 
State and the Union is entertainable only 
in the Supreme Court, 


Opposite party No. 2 traversed almost 
the same grounds and took a further plea 
that the State Government cannot main- 
tain the writ application under Arts, 226 
and 227 of the Constitution. 


3. The learned Advocate-General 
for the State of Orissa raises the follow- 
ing contentions:— 

(i) The Act is beyond the legislative 
competence of Parliament and the rules 
are ultra vires the Act and the Con. 
stitution, : 
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(ii) Opposite party No. 1 had no 
jurisdiction to relax the requirement lof 
Rule 58 (1) (a) and (b) under Rule 58 (2), 
the area being not available for grant 
as the same had been reserved by the 
State for its own exploitation and the 
impugned order interferes with the pro- 
prietary rights of the State and discharge 
of its executive functions in respect iof 
subjects enumerated in List II of mme 
Seventh Schedule of the Constitution. | | 


(iii) The impugned order is contrary 
to, and inconsistent with the ear_ier 
order (Annexure III) dated 19-6-1967 ze- 
jecting Tulloch’s application for rene=tal 
and is hit by Art. 14 of the Constitutis mM. 

(iv) The impugned order shows undue 
favour to opposite party No. 2 to the 
prejudice of the publie sector undertak- 
ings set up by the petitioner and is mala 
fide inasmuch as opposite party No !1 
has interest In opposite party No ; 2 


through the Life Insurance Corporation 


of India and the Unit Trust of Indiz. 


4. Besides combating the aforesaid 
contentions it is urged on behalf of the 
opposite parties that (i) the dispute ve- 
tween the State of Orissa and the Union 
of India. is entertainable only by the 
Supreme Court and Art, 131 of the Con- 
stitution is a bar to the present writ ap- 
plication; and (ii) at the instance of the 
State Government a writ application 
under Arts, 226 and 227 of the Constitu- 
tion is not maintainable. | 


5. All the aforesaid contentions 
require careful examination. 


6. We would first examine the 
contention whether the Act is unconstitu- 
‘tional and the rules are ultra vires the 
Act and the Constitution. Entry 54 an 
List I and Entries 18 and 23 in List| 
which have been pressed into service in 
this regard may be noticed, 

List I 

Entry 54. Regulation of mines and 
‘mineral development to the extent ‘to 
which such regulation and development 
under the control of the Union is Je- 
clared by Parlament by law to be 2x- 
pedient in the public interest. T 

List II 

Entry 18. Land, that is to say, rights 
in or over land, land tenures including 
the relation of landlord and tenant, and 
the collection of rents; transfer and 
alienation of agricultural land; land tm- 
provement and agricultural Joans; colcni~ 
zation. | 

Entry 23: Regulation of mines and 
mineral development subject to the pro- 
visions of List I with respect to regula- 
tion and development under the control 
of the Union. | 

It is open: to Parliament to declare 
that it is expedient in the public interest 
that the control should rest in Central 
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Government. To what extent such a 
declaration can go is for parliament to 
determine and this must be commen« 
surate with public interest. Once declara< 
tion is made and the extent laid down, 
the subject of legislation to the extent 
laid down becomes an exclusive subject 
for legislation by Parliament. Any legis- 
lation by the State after such declaration 
and trenching upon the field disclosed 
in the declaration must necessarily be un- 
constitutional because that field is ab- 
stracted from the legislative competence 
of the State Legislature. The aforesaid 
view is concluded by AIR 1970 SC 1436, 
Baijnath Kedia v. The State of Bihar (see 
para 14).. 

‘In consonance with Entry 54 the 
following declaration as to the expedi- 
ency of Union control was made in Sec 
tion 2 of the Act. 

“It is hereby declared that it is ex- 
pedient in the public interest that the 
Union should take under its control the 
regulation of mines and the development 
ve minerals to the extent herein provid- 

The .Jegal position after this declara- 
ae was observed by the Supreme Court 

us:— 

“We have thus not to look outside 
Act 67 of 1957 to determine what is left 
within the competence of the State Legis~- 
lature but have to work it out from the 
terms of that Act.” (para 15) 


ie It would thus be seen ‘that 
Entry 23 in List IJ is.wholly subordinate 
to Entry 54 in List I even though. the 
State has the proprietary right in the 
mines and minerals. 

Entry 18 has been held not to cover 
the topic relating to mines, although it 
touches land. (See para 19), : 

It is not necessary to refer to copious 
authorities and the matter is fully con- 
fluded by the aforesaid decision that the 
entire field of the exercise of control is 
indicated in the Act and the Act falls 
fairly and squarely within the ambit of 
Entry 54 in List L The control is plenary 
even though the State has proprietary 
Interest in mines and minerals. On ac- 
count of the existence of, this proprietary 
interest, the royalties are payable to the 
State. The Act is constitutional. Nothing 
has been brought to our notice as to how 
the rules are ultra vires the Act or the 
Constitution. We accordingly hold that 
the Act and the Rules are constitutional. 


8. It is next contended by the 
learned Advocate General that the dis- 
puted area which was previously held by 
Tulloch was not available for grant inas- 
much as there was no entry to the effact 
made in the Register of Mining Leases 
maintained by the State Government in 
Form M as required under Rule 40 (2) 
and the impugned order directing grant 
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of such a lease was in contravention of 
Rule 58 (1) (a) and (b) and the Central 
Government had no power to relax the 
provision of Rule 58 (1), the application 
being premature under Rule 60. He also 
contends that at the time of refusal of 
the renewal application of Tulloch the 
State Government reserved the disputed 
area to work out in the public sector and 
the land was not available for grant 
under’ Rule 59. 

9. To appreciate the aforesaid 
contention, Rules 58, 59 and 60 may be 
noticed:— - 

“58. Availability of areas for regrant 
to be notified:— (1) No area which was 
previously held or which is being held 
under a prospecting licence or a mining 
lease or in respect of which an order 
had been made for the grant thereof but 
the applicant has died before the execu- 
tion of a licence or lease. as the case may 
be, or in respect of which the order 
granting licence or. lease has been. revok- 
ed under sub-rule (1) of R, 15 or sub- 
rule (1) of R. 31, shall be available for 
grant unless-— 

(a) an entry to the effect is made in 
the register referred to in sub-rule (2) 
of R. 21 or sub-rule (2) of R. 40, as the 
case may be, in ink: and 

(b) the date from which the area 
shall be available for grant is notified in 
the Official Gazette at least thirty days 
in advance. 


"2. The Central Government may, for 
reasons to be recorded in writing, relax 
the provisions of sub-rule (1) in any 
special case. . 

59. Availability of certain areas. for 
grant to be notified:— In the case of any 
land which is otherwise available for the 
grant of a prospecting ‘licence or 4 min- 
ing lease but in respect of which the 
State Government has refused to grant, 
a prospecting licence or a mining lease 
on the ground that the land should be 
reserved for any purpose, (............ ) the 
State Government shall, as ‘soon as such 
land becomes again available for the 
grant of a prospecting or mining - lease, 
grant the licence or lease after following 
the procedure laid down in Rule £8. 

60. Premature applications:— Appli- 
cations for the grant of a prospecting 
licence or a mining lease in respect of 
the areas in which— 

(a) no notification has been issued 
under R. 58 or R. 59; or 

(b) if any such notification has been 
issued the period specified in the notifica- 
tion has not expired: . 

shall be deemed to be premature and 
shall not be entertained and the fee, if 
any. paid in respect of any such applica- 
tion shall be refunded.” 

10. Rule 58 prescribes thet the 
area covered by the four cases referred 
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to in sub-rule (1) shall not be available 
for grant unless there is an entry in the 
register of prospecting licences maintain- 
ed under Rule 21 (2) in Form H and the 
register of mining leases maintained in 
Form M: Further, the date from which 
the area shall be available for grant is 
notified in the Official Gazette at least 
thirty days in advance. This procedure 
is followed so that every one will get a 
fair opportunity of making an -application 
for grant of lease. It is brought to the 
notice of everybody interested in getting 
a prospecting licence or grant of a mining 
lease, , 

The Central Government has. how- 
ever, got power under Rule 58 (2), for 
reasons to be recorded in writing, to 
relax the provisions of sub-rule (1) in any 
special case. » l 

Ordinarily, however, an application 
for grant of a prospecting licence or a 
mining lease which is premature shall 
not be entertained and the fee, if any, 
paid in respect of any such application 
shall be refunded unless the conditions 
ati in R. 60 (a). and (b) are ful- 

e ` 


11. The learned advocate Gene- 
ral’s argument in terms of these rules 
may now be examined. His contention 
is that the Central Government by An- 
nexure V dated 18-2-1969 relaxed in ex- 
ercise of its power under Rule 58 (2) the 
provisions of Rule 58 (1) (a) and (b). 
This relaxation was subsequent to the 
filing of the application by opposite party 
No. 2 on 26-9-1966. At the time the ap- 
plication was filed by opposite party No. 2 
it was premature and therefore there 
was no valid application and the impugn- 
eGo rest passed on such application is 
void. : 


Though the argument prima facie ap- 
pears to be attractive, it is untenable. In 
AIR 1932 PC 165, Nagendra Nath Dey 
v. Suresh Chandra Dey their Lordships 
had to consider the nature of an appeal 
filed after the period of limitation. They 
observed that there is no doubt that any 
application by a party to an appellate 
Court. asking it to set aside or revise a 
decision of a subordinate Court, is an 
appeal within the ordinary acceptation of 
the term, and that it is no less an appeal 
because it is irregular or incompetent. 
This was followed in AIR 1956 SC 367, 
M/s. Mela Ram and Sons v. Commr. of 
Income-tax, Punjab. On the principles 
so laid down their Lordships held that 
an appeal presented out of time is an ap- 
peal and an order dismissing it as time 
barred is one passed in appeal, 


Doubtless, the application filed by 
opposite party No. 2 was initially pre- 
Even on such a premature ap- 
plication the competent authority has to 


1972 


pass an order that the application is re- 
jected because it was premature. It is 
also open to the competent authority fo 
. pass an order récommending relaxation 
of the ban imposed under R. 58 (1) (a) (2). 
In either case it is an order passed on 
the application. Such an order is revis- 
able under S, 30 and. R, 55, k 


12. Section 30 lays down that the 
Central Government may, of its own 
motion or on application made within the 
preseribed time by an aggrieved party, 
revise any order made by a State Gov- 
ernment or other authority in exercise ‘of 
the powers conferred on it by or under 
fhis Act. Thus the section -vests in che 
Central Government plenary powers ‘of 
revision. The amplitude of the power jis 
_ very wide. Even an order passed by the 
State Government. suo motu is revisable 
by the Central Government: As the ap- 
plication was premature the State Gov- 
ernment did not take it into considera- 
tion. Under Rule 24 (3) if any applica- 
tion is not disposed of within the period 
specified it shall be deemed to have bzen 
refused. Thus. inaction on -the part tof 
the State Government: on the premature 
application amounted to an order passed 
by the State Government refusing the ap- 
plication. Such an order is reviszble 
under Section 30 and Rule 55. 


13. It is in exercise of the reyi- 
sional power that the Central Govern- 
ment relaxed the prohibitions in Rule 
(1) (a) and (b) in the revisional order lit- 
self. It exercised the power under R. 58 (2) 
within jurisdiction which cannot be ques~ 


tioned. 


14. It was contended that if the 
power under Rule 58 (2) is exercised|in 
respect of a premature application’ at the 
‘stage of exercise of the revisional power. 
it-would cause injustice inasmuch as rival 
applicants would have no knowledge that 
a particular area is: available for erant 
and the same would be discriminatory 
under Art. 14 of the Constitution. This 
contention has no force in view of the 
restrictions imposed on the power of ithe 
Central Government in Rule 58 (2) wkere- 
by the discretion ‘would be exercised 
within prescribed limitations. The con~ 
ditions to be fulfilled are that the cider 
of relaxation must record the reasons ‘in 
writing and the power would be exercis- 
'ed only in any special case. Here, ithe 
impugned order gave the reasons in rit- 
ing and was alive to the fact that ihere 
was a special ‘case for relaxing the con- 
ditions. A special case was noticed in 
favour of opposite party No. 2 as it had 





been granted an industrial licence } for ` 


setting up a ferro chrome plant with 
foreign .collaboration and it had already 
established a factory. The Central Gov- 
ernment was also of opinion that in the 
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interest of mineral development the State 
Government should not keep large areas 
in the State idle. The granting of mine- 
ral lease in respect of the disputed area 
in favour of opposite party No. 2- was 
considered to be in the interest of mine- 
ral development. The Central Govern- 
ment also took note of the fact that the 
State had reserved large areas of chro- 
mite ore’ and it had not by then set up 
any factory to operate in the public 
sector. Where the conditions prescribed 
in Rule 58 (2) are adhered to the dis- 
cretion is exercised in accordance with 
law and there is no question of any dis- 
crimination. 


15. . It was also contended by the 
learned Advocate General that the im- 
pugned order directing grant of mining 
lease was in contravention of Rule 59 in- 
asmuch as the State Government had 
not declared that the land was available 
for grant and, on the contrary. with the 
concurrence of the Central Government 
the land had been reserved for being 
exploited. in the publie sector by the 
State of Orissa, when Tulloch’s applica- 
tion for renewal was rejected. 

The expression in Rule 59 “the State 
Government has refused to grant a pro- 
specting licence or a mining lease on the 
ground that the land should be reserved 
for any purpose” would include a pur- 
pose consistent with the provisions of the 
Act and the rules, For instance, a parti- 
cular area may be reserved for geologi- 
cal. survey and on. that ground the area 
might not be granted for mining lease. 
Reservation of a particular:area for being 
exploited’ in. the public sector by the 
State ‘cannot be said to be a purpose for 
which it is to be. reserved under R. 59. 

Even though the State has a pro- 
prietary title in the mines, by ‘the passing 
of the Act the subject of the legislation 
becomes ‘an exclusive subject for legisla- 
tion by Parliament as has already been 
stated in paragraph.6 of this judgment. 
Under the Act.the State has no residuary 
power of working out mines and minerals 
without observing the conditions presc- 
ribed in the Act and the rules. ‘In other 
words, even if the State desires to re- 


-serve a particular area for being ex- 


ploited in the public sector, it must make 
the necessary application: under the Act 
and the rules and in exercise of its revi- 
sional power it is open to the Central 
Government to set. aside the decision of 
the State Government and direct grant 
of the same. to other applicants to the ex-, 
clusion of the State Government. 


16, In this case. by the date of the 
application on 26-9-1966 the land was not 
available for grant on account of the ban 
under Rule 58 (1) (a) and (b) not having 
been lifted. The refusal of Tulloch’s ap- 
plication for renewal by the Central Gov- 
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ernment does not amount to an order 
directing grant of lease in favour of the 
State Government. In refusing that. ap- 
plication the reason given was that the 
State Government wanted to exploit the 
area in the public sector. It is open to 
the Central Government to subsequently 
change its mind when other applications 
come to consider the need of the State. 
Before the Central Government, only 
the premature application of opposite 
party No. 2 was for consideration. It had 
to consider the rival claim of the State 
for reserving the area for exploitation in 
the public sector, In exercise of its re- 
visional power it is open to the Central 
Government to say that the same would 
not be reserved for the State and a min- 
ing lease is to be granted in favour of 
opposite party No. 2. The moment such 
a decision is taken. the ban prescribed 
in Rule 58 (1) (a) and {b) is to be lifted 
and the same has been relaxed in exer- 
cise of the power under Rule 58 (2); 


17. We, therefore. close up this 
part of the discussion by saying that the 
Central Government exercised its power 
under Section 30 and Rr,’ 55 and 58 (2) 
within jurisdiction. 


18. In passing the impugned order 
the Central Government cannot be said 
to have passed an order inconsistent with 
its earlier order in Annexure ITI, While 
examining Tulloch’s renewal application 
the Central Government took into con- 
sideration the fact that Tulloch would ex- 
ploit the mineral ores for sale and not 
to use in its factory. It accordingly gave 
preference to the decision of the State 
Government to work out the mines in 
the public sector. By the time the ap- 
Plication of opposite party No. 2 was 
taken up, different. considerations arose. 
Opposite party No. 2 had already set up 
a factory and chromite ores were essen- 
tial for use in it. The State of Orissa 
had not ected any factory in the public 


‘sector by then and it had still some areas 


which could be exploited. The impugn- 
ed order cannot therefore be said to be 
inconsistent with the earlier order when 
they were passed in altogether different 
circumstances, 


19. The learned Advocate General 
further contended that. the impugned 
order was actuated by mala fide; inas- 
much as the Central Government had in- 
terest in opposite party No. 2 through the 
Life Insurance Corporation of India and 
the Unit Trust of India which were fin- 
ancing the undertaking set up by op- 
posite party No, 2. We find no sub- 
stance in this contention. Mala fides in 
the action of. the Central Government are 
not to be judged from the fact that it is 
indirectly interested in many of the 
undertakings, The Central Government 
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has to play the main role in the economic 
development and social regeneration of 
the country, Various industries and un< 
dertakings are to be financed and sup- 
ported through many of the Corporations 
set up by the Central Government. This 
feature by itself would not establish mala 
fides on the part of the Central Govern- 
ment in passing the impugned order. We 
find no difficulty in rejecting the conten- 
tion as being somewhat frivolous, 


20. On the aforesaid analysis, we 
reject all .the contentions advanced by 
the learned Advocate General as enume~ 
rated in paragraph 3 of this judgment 
We would now take up the contentions 
urged by the opposite parties. 

2i. The learned Solicitor General 
contends that this Court has no iurisdic=e _ 
tion to entertain the writ application 
under Art, 131 of the Constitution. Arti- 
cle 131, so far as relevant, runs thus: 

“131. Subject to the provisions of 
this Constitution the Supreme Court shall, 
to the exclusion of any other Court, have 
original jurisdiction in any dispute:— 

(a) between the Government of India 
and one or more States; or 

(b) between the Government of India 
and any State or States on one side and 
one or more other States on the other; or 

(c) between two or more States; ie, 
and in so far as the dispute involves any. 
question «(whether of law or fact) on 
which the existence or extent of a legal 
right depends.” 

The learned Solicitor General con« 
tends that the writ application essential- 
ly involves a dispute between the Union 
of India and the State of Orissa on the 
main question of law whether the Cen- 
tral Government has any power to direct 
grant of lease in a case where the State 
of Orissa decides to exploit the same in 
the public sector. We are not much im- 
pressed by this argument. 

The impugned order (Annexure V} 
directing the grant of lease in favour of 
oppesite party No, 2 vitally affects the 
State of Orissa in its decision which has 
therefore a cause of action both against 
the Union of India and opposite party. 
No. 2 and unless: the impugned order is 
assailed, the rights created by the order 
in favour of opposite party No. 2 cannot 
be touched. The State of Orissa cannof 
question the validity of the impugned 
order without impleading opposite party 
No. 2 who is a necessary party. If the 
impugned order is to be attacked in pre~ 
sence of opposite party No. 2, the same 
cannot be done in a proceeding in ex~ 
ercise of the original jurisdiction of the 
Supreme Court under Art, 131. If the 
State of Orissa had filed an application 
under Art. 131 and would have made op- 
posite party No. 2 a party thereto the 
application would have been dismissed in 
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limine being in violation of the mandatory 
prescription as to who would be partes 
in such a case before the Supreme Court. 
The matter is concluded by AIR 1971 SC 
385, Adi Pherozshah Gandhi v. H. M. 
Seervai, 


Law is now well settled that opposite 
party No. 2 which is a company uncer 
the Indian Companies Act does not come 
within the definition of ‘State’ (see AIR 
1969 SC 1306, Praga Tools Corporation 
v. C. V. Imanual) for Art. 131. 


On the aforesaid analysis. we find no 
substance in the preliminary object.on 
raised by the learned Solicitor General 


22. It is next contended that che 
impugned order cannot be questioned ty a 
writ application under Arts. 226 and 227 
of the Constitution by the State of Orissa. 
No authority directly in support has b2en 
brought to. our notice. 


23. It has. however, been con- 
tended by the learned Solicitor General 
that the State Government is a statutory 
authority exercising its power of refusal 
of application for grant and renewal of 
mining lease either under Rule 26 or 
R. 24 (3). In this case there is a deerned 
refusal under R. 24 (3). The order ‘of 
the State Government was set aside in 
exercise of the revisional power of the 
Central Government under Section 30 and 
Rule 55. The State Government beirg a 
subordinate statutory authority. cannot 
question the legality and correctness of 
the impugned order by maintaining a 
writ application. Thougno the contention 
is not supported by any authority, we are 
inclined to give full effect to it. A sub- 
ordinate statutory authority, unless the 
statute so expressly prescribes, cannot 
question the correctness and legalit~ of 
the higher judicial cr quasi-judicial 
authority if exercised within jurisdiczion. 
The order passed by the Central Govern- 
ment is not a nullity and canno- be 
ignored. It has full binding forc2 as 
having been exercised within jurisdiction. 
A writ application at the instance of the 
State Government which functioned as a 
subordinate authority under the statute 
is not maintainable. 


24, The learned Advocate General 
cited two decisions (i) a Bench decision 
of this Court in O. J. C. No. 58 of 1965 
(Orissa) State of Orissa v. Workers Em- 
ployed in Hirakud Dam Project and 
(ii) 1969 Lab IC 325 (Pat), Union of 
India v, The Manager, Dhori ColHery. 
Both these decisions are distinguishable. 
In the first case, before the Industrial 
Tribunal the authorities of the Hirakud 
Dam Project representing the State of 
Orissa were parties. The order of, the 
Industrial Tribunal was adverse tc the 
interest of the State cf Orissa. I: ac- 
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an application against the 

Moreover, the point was 
not directly raised or decided in that 
case. It is therefore no authority for the 
point in issue, 

Under Rules 54 and 55 the State Gov- 
ernment is not a party. Rules 54 and 55 
show that the applicants and their rivals 
are parties to the application for’ revision. 
The State Government is not a party. ‘It 
cannot accordingly challenge the impugn- 
ed order by maintaining a writ applica- 
tion. 

. The second case is a Bench decision 
of the Patna High Court in which this 
point was also not decided. The award 
of the Industrial Tribunal in that case 
was not challenged by the Mazdoor Sangh 
and as on the merits the Union of India 
was not aggrieved, the abstract question 


(Ray J.) 


cordingly filed 
adverse order, 


_of law raised therein was not examined 


and the writ application was dismissed. 
Both these decisions are therefore of 
no assistance in answering the real issue 
whether the State Government can ques- 
tion the impugned order of the Central 
Government through a writ application. 


25. The learned Advocate Gene- 
ral however contends that the challenge 
in the writ application made by the State 
Government is not in the capacity of a 
subordinate statutory authority but in its 
independent role as the proprietor of the 
mines and minerals over which the Cen- 
tral Government has exercised arbitrary 
power, We have already said that after 
the passing of the Act the exercise of the 
Control by the Central Government is 
plenary and the field in which legislation 
has been passed by Parliament has been 
removed from the power of the State 
Legislature to make any legislation in 
respect thereof and correspondingly to 
pass any order in exercise of its execu- 
tive power. We find no substance in this 
contention, 


26. On the aforesaid analysis. the 
writ application has no merit. It is ac- 
cordingly dismissed; but in the circum- 
stances without costs. 


RAY, J.: 27. I agree that this 
application shall be dismissed. I would, 
however. like to record that I have my 
doubts about the correctness of the con- 
tention that even though a premature ap- 
plication envisaged in Rule 60 of the 
Mineral Concession Rules, 1960 is pro- 
hibited from being entertained and thus 
is not disposable on merits, or at all 
nevertheless, it may still be deemed to 
have been refused under Rule 24 (3) be- 
cause it has not been disposed of within 
the period specified for the purpose in 
sub-rule (1) thereof. so as to attract the 
revisional power of the Central Govern- 
ment either under Section 30 of the Mines 
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and Minerals Act or under R. 55 of the 
Mineral Concession Rules. 


Petition dismissed, 
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State of Orissa and another, Appel- 

lants v. Govind Chaudhury, Respondent. 
- Misc. Appeals Nos. 159 to 164 of 1970, 
D/- 15-4-1971. 

Limitation Act (1963), S. 5 — Con- 
donation of delay in filing appeal — 
Method of computing limitation for appeal 
against composite order under Arbitra- 
tion Act refusing to set aside award and 
also containing the judgment is ambi- 
guous — If erroneous but bona fide legal 
opinion thereon alone causes delay in 


filing that appeal condonation can be' 


granted -—~ (X-Ref:—- Arbitration Act 
(1940), Ss, 39 and 17). (Paras 2, 7 & 9) 


Advocate General, for Appellants; G, 
Rath, for Respondent. 


RAY, J.: The sole question for con- 
sideration in these appeals is whether 
sufficient cause has been shown within 
the meaning of Section 5 of the Limita- 
tion Act for condonation of delay. If 
sufficient cause for excusing delay is 
shown, the Court may, in its discretion, 
condone delay and admit the appeals. 


2. This batch of appeals is from 
a common order dated 4-8-1970 passed 
by Sri D. N. Misra, Subordinate Judge, 
Bhubaneswar, under Section 17 of the 
Indian Arbitration Act, 1940, by. which 
six applications, being the subject-matter 
of six misc, cases, viz., Nos. 50, 13, 15, 
‘16. 28 and 29 of 1967, were heard to~- 
gether and disposed of. 


In all those cases, the respondent was 
the petitioner who had obtained six 
awards in six arbitration proceedings, 
commenced ‘in pursuance of the arbitra- 
tion clauses in six different contracts with 
the present appellant relating to disputes 
arising in connection with’ each such con- 
tract. a 


The arbitrators submitted their 
awards on January 16, 1970. in all these 
cases. The awards were filed in the court 
of the Subordinate Judge, Bhubaneswar. 
under Section 14 of the Arbitration Act. 
Notice was given by the Court of filing 
of such awards and inviting objections on 
29-1-1971. The appellants, in each case, 
filed objection on 3-3-1970 praying for 
setting aside the awards on various 
grounds. which were disputed by the 
respondent. After hearing the arguments 
in all the misc. cases, one common order 
was passed on 4-8-1970. The subordinate 
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refusing to set aside the 
awards, proceeded to pronounce judg- 
ments according to the awards. The 
order. refusing to set aside the awards 
and passing of the judgment in accord- 
ance therewith were parts of the same 
order dated 4-8-1970. Sub- 
sequently. on 1-3-1971, the learned Advo-~ 
cate-General submitted that this batch of 


Judge, after 


appeals should be treated as appeals from 


the order dated .4-8-1970, refusing to sef 
aside the awards, and not as appeals 
against decrees which were drawn up 
following this order. He was allowed op- 
portunity to give further particulars .re« 
lating to the sufficiency of cause for ex= 
cusing delay, on the footing that these 
apreals are from the order, and not from 
decrees, which he has done by a sup- 
plementary affidavit filed on 10-3-1971. 


3. section 39 of the Arbitration 
Act provides for appeal against an order 
refusing to set aside the award. The 
order of the Subordinate Judge dated 
4-8-1970 being an order refusing to set 
aside the awards. was appealable. and 
these appeals have been preferred under 
this section of the Arbitration Act, Upon 
passing of the judgment in that very 
order, a decree was drawn up on 12-8- 
1970 which is also appealable as such 
under the provisions of the Civil Pro- 
cedure Code. Limitation for filing of ap- 
peal against the order refusing to sef 
aside the award is to commence running 
from the date of the order, that is 4-8- 
i970. The period for appeal being ninety 
days, the last day for filing of appeals 
expired on 2-11-1970. But the appeals 
having been filed on 27-11-1970 are clears 
ly cut of time by twenty-five days. 


4. In each appeal the appellant 
has filed an application under Section 5 
of the Limitation Act for condonation of 
delay. The grounds for condonation 
being the same in each appeal, all the 
aforesaid appeals being from one common 
order, and parties in each appeal being 
the same, the limitation matter in all the 
appeals are taken up together, and this 
order will govern that matter in all the 
appeals, 


5. _ The cause shown under Sec, 5 
of the Limitation Act runs as follows: 


The Executive Engineer of Bhubane« 
swar Division. represented the State (ap~ 
pellant) in the litigation. and was in 
charge thereof. He was under the bona 
fide impression that appeal is to be pre~ 
ferred from the decree when the same 
is drawn up.. The decree was signed and 
sealed on 12-8-1970. He, therefore, made 
an application for certified copy of the 
decree on 9-9-1970, and the decree was 
made ready on 10-9-1970, and the Execu- 
tive Engineer took delivery of the certi- 


| fied copy on 12-9-1970 and forwarded the 


í 
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same fo the Advocate-Gereral for taking 
necessary action for. 3 of necessery 
appeals. It is obvious that all these steps 
were taken fifty days before expiry of 
the period of limitation for filing of the 
appeals from the order dated 4~8-1970. 
Copies of the decree remained with che 
Advocate-General for sometime, and the 
Executive Engineer: received intimation 


from the Advocate-General. on. 11-11- 70 l 


that the appeal would be time-barred on 
12-11-1970. As the Advocate-General 
wanted certified copy of the judgment to 
be obtained immediately for fling -he 
appeal, an application for the same was 
made on 12-11-1970. The copy of she 
judgment was shown ready on 26-11-1€70, 
and was taken delivery by the Executive 
Engineer that very day, and the apreal 
was filed on the 27th, that is, next cay. 


6. It is clear from the aforesaid 
narration of events that the matter Te- 
mained pending with the Advocate-Gene- 
ral from about 13-9-1970 till 11-11-1570, 
when he intimated the Executive Engi- 
neer to apply for a certiñed copy of the 
judgment which was an essential dccu~ 
ment for filing the appeal, simultanecus- 
ly also intimating him that the appeal 
will be barred on 12-11-1970. It is al eg- 
ed that the Advocate-General felt genuine 
doubt as to whether an appeal aga nst 
the decree was to be filed, or an appeal 
under Section 39 of the Act is to be fied, 
when it is desired to reverse the decision 
refusing to set aside the award. © 


Section 17 of the Arbitration Act 
speaks of passing of an order refusing 
to set aside an award in the first instance, 
and thereafter the judgment and deeree 
are to be passed according to the award, 
Normally, an order should exist anart 
from the judgment. In the present zase 
that order has merged in the judgment 
which has given rise to a bona fide dcubt 
as to whether it can be treated asan 
order for the purpose of an appeal under 
Section 39, and secondly, even if it; is 
treated as an appealable order, the time 
for filing the appeal would or would mot 
commence running from the date of Das- 
sing of the decree. In fact, it app2ars 
that the Advocate-General, at one tme, 
entertained the opinion that even thcugh 
the judgment was to be appealed from 
an order, the limitation is to be compated 
from the date of the decree and thet is 
why while asking the Executive Engineer 
for a certified cony of the judgment. “nti- 
mated him that the last day for fling 
the appeals was 11-12-1970. The memo. 
of appeal contains grounds envisaged 
under Section 39 of the Arbitration Act 
It is clear therefrom that the appeal ‘was 
directed against order of the Subordinate 
Judge refusing to set aside the award, 
as otherwise, the grounds would have 
been limited to the judgment and decree 
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being in excess of, or not otherwise in 
accordance with the award. This view 
is not correct, but the delay that has oc- 
curred in filing the appeal is on account 
of this mistaken legal opinion of the 
Advocate-General, X 


{i It is not unreasonably contend- 
ed by the counsel for the appellant that 
the determination of. the question as to 
whether the order refusing to set aside 
the award passed under Section 17, 
should have a separate entity of its own, 
or the judgment incorporating it can be 
treated as such, and whether, in such a 
case, the time for appeal is to be com- 
puted from the date of judgment, or the 
date of decree; is not free from ambigui- 
ty. There is no decision on:this point 
of this Court. The view taken by the 
Advocate-General may not be a correct 
one. and probably is not. But the delay 
is relatable to such wrong opinion. It 
cannot be said that the advice of the 
Advocate-General was not given in good 
faith. and with due care and caution. His 
mistake, if any, is a bona fide one, and 
cannot be attributed to any misconduct, 
negligence, or want of reasonable skill, 
The nature of the legal question involv- 
ed for determination, as already stated, 
is not free from doub t. 


It is also common knowledge that 
the office of the Advocate-General is a 
heavy one, and a great demand is made 
on his time and attention by Government 
Departments. In the circumstances, it is 
to be expected that normally more time 
is needed by the Advocate-General to 
reach his conclusion on a disputed point 
of law, than is otherwise expected of an 
ordinary counsel. The legal advice that 
was given by the’ Advocate-General, 
though mistaken, was given in good faith, 
and with due care and attention, and con- 
siderable time was consumed in the office 
of the Advocate-General in arriving at a 
definite conclusion. After this conclusion 
was intimated to the Executive Engineer, 
all expeditious steps were taken in ob- 
taining certified copies of judgment, and no 
time has been lost as well appears from 
the fact that certified copy was applied 
for on 12-11-1970, and taken delivery on 
26-11-1970, and the appeal was filed on 
21-11-1970, the whole period between 
12-11-1970 and 26-11-1970, being the time 
requisite for obtaining certified copy. 


8. So far as the Executive Engi- 
neer is concerned, he acted bona fide 
without negligence all through. The mis- 
take, which may be attributed to him 
was a bona fide erroneous impression that 
the appeal is tc be filed from the decree, 
and that time would not run until after 
the decree was sealed and signed: His 
action is consistent with this impression, 


78 Ori, [Prs. 1-2] 


This is the position in regard to appeals 
which are sought to be filed from decrees 
in civil suits. This is the normal impres- 
sion of the people in general. That 
apart, he obtained certified copies of the 
decree, and entrusted them to the Advo- 
cate-General fifty days before the limita- 
tion: expired. When the latter required 
judgment copies. he promptly took action 
without any loss of time. The Execu- 
tive Engineer cannot be blamed for any 
laches or negligence. The time between 
12-9-1970 and 11-11-1970 was apparently 
spent by the Advocate-General in reach- 
ing his legal conclusion, and he has acted 
promptly and with due diligence after 
receiving instruction from the Advocate- 
General. 


9. We are satisfied that the ap- 
pellant, represented by the Executive 
Engineer, acted with reasonable dili- 
fence in prosecuting the appeal, and the 
delay, which may be ascribed to his ini- 
tially erroneous. but bona fide, impres- 
sion that the appeal can be filed only 
from the decree, was really owing to his 
reliance on the opinion and advice of the 
Advocate-General. which was also arriv- 
ed at. in our opinion, having regard to 
all circumstances, in good faith, and with 
due care and caution. There is legal 
authority for the view that mistaken legal 
advice as to procedure to be adopted by 
the client. based upon a bona fide and 
honest, but erroneous opinion as to law 
which is neither clear, nor settled, as in 
this case, relying upon which the appeal 
is filed beyond time, can be shown and 
accepted as sufficient cause within the 
meaning of Section 5 of the Limitation 
(tim for not presenting these appeals in 
time. 


10. The subject-matter of these 
appeals involves substantial amount of 
money. That apart, legal questions of 
far-reaching import are also involved, In 
our opinion, therefore, this is a case 
where after coming to the conclusion 
that there was sufficient cause for ex- 
cusing the delay for filing the appeals, 
we should exercise our discretion to con« 
done the delay and admit these appeals 
in the interest of justice. 


We would, however, direct that the 
appellant shall pay Rs. one-hundred, in 
each appeal, to the counsel for the res- 
pondent by way of costs, within six weeks 
from today. 

G. K. MISRA, C, J.: 


11. I agree, 


Order accordingly, 
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Dasarath Naik, Appellant v. 
Bewa and others, Respondents. 


First Appeal No. 22 of 1965, D/- 
15-1-1971 from order of L. Mallick, Sub. 
J.. Keonjhar, D/- 11-11-1964. 

(A) Civil P. C. (1908), O. 41, R. 1 — 
The question, whether parties were abori- 
gines who had adopted Hindu Law as 
their personal law being a mixed ques- 
tion of fact and law, cannot be raised 
for the first time in appeal. AIR 1946 
Pat 218, Rel. on. (Para 7) 


(B) Hindu Succession Act (1956), Sec- 
tion 2 (2) — Members of Bathudi sub- 
caste being members of the Scheduled 
tribe are not governed by the Act. 

(Paras 9. 10) 

(C) Evidence Act (1872), S. 35 — En- 
tries in Birth and death Register — The 
fact.. that only a leaf from the Hath- 
Chitha Book and not the whole Book has 
been produced cannot render the entries 
in the leaf regarding death inadmissible 
in evidence when the Choukidar whose 
duty it is to record them, deposes in sup- 
port of them. (Para 11) 

(D) Hindu Law — Partition — Parti- 
tion in respect of movables can be 
granted onlv if they exist or if it is alleg- 
ed and found that the family had lost 
them on account of any delinquency of 
the persons sued against. (Para 13) 
Cases Referred: Chronological Paras 
(1946) AIR 1946 Pat 218 (V 33)= 

ILR 24 Pat 727, Chunku Manjhi 
v. Bhabani Majhan 7 

B. Patnaik, for Appellant; C. K. 

Ghosh. for Respondents. 


JUDGMENT:— The defendant is the 
appellant. The plaintiffs filed a suit for 
partition of immovable properties con- 
tained in Kha and Ga schedules and of 
movables under Gha schedule and claim- 
ed that they were entitled to half share 
in the said properties. The relationship 
of the parties can be found out from the 
genealogy appended below:— 


Gura 


DUTTA: 
| 





Dasr ath 
(defendant) 


Dalı l dead) 
PRR Gura (P. 1) 





| 
Pandu (dead) 
s=widow Asan (P. 2) 


Pata (daughter) 
(P. 3). 


Ld 


2. The plaintiffs claimed that the 
immovable properties were the separate 


properties of Dutia and Dutia having died 
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3 or 4: years prior to the institution of 
the suit and the plaintiff No. 1 being zhe 
widow of the pre-deceased son and che 
plaintiff No. 2 the widow of.the pre- 
deceased grandson of Dutia, both of whom 
became widows after the commencemėnt 
of the Hindu Women’s Right to Property 
Act, they are entitled to half share in 
the property equal to the share that Dalu 
was entitled to in-the property. | 


3.- In the written statement the 
plaintiff's claim that the property was ihe 
separate property of Dutia was disputed. 
Existence of the movables as alleged was 
also disputed and it was claimed that 
whatever movables existed were brouzht 
by the wife of the defendant at-the time 
of marriage. In the trial court no specific 
plea was taken on the ground that the 
parties were not Hindus or that they were 
members of the scheduled tribe who were 
ordinarily not governed by Hindu Law 
and until the plaintifis established that 
the parties became Hinduised and had 
adopted Hindu Law they could not take 
advantage of either the Hindu Women’ S 
Right to Property Act (hereinafter called 
the 1937 Act) or of the Eindu Succession 
Act. 

4. The learned trial Judge on] a 
consideration of the evidence placed He- 
fore him came to hold that the plaintiffs 
were entitled to half share in the n- 

movable properties covered by Kha and 
Ga schedules. Coming to the movables, 
he found that certain items did not ex- 
ist; but in respect of the remainder that 
he found to be existing. he gave a decree 
to the plaintiffs to the extent of a moiety 
Share. Aggrieved by this preliminary 
decree the defendant is in appeal before 
this Court. 


5. Mr. Patnaik, learned counsel 
for the defendant-appellant has ra‘sed 
four contentions In this appeal. They 
are (1) the parties are Bathudi by caste 
which has been declared.to be one , of 
the scheduled tribes. As such, they are 
not governed by Hindu Law and the 
plaintiffs are not entitled to claim on the 
basis of the 1937 Act. In support of his 
contention Mr. Patnaik relies upon the 
Constitution (Scheduled Tribes) Order, 
1950, where under item No, 4 in rela: ion 
to the State of Orissa. Bathudis have kéen 
declared to be members of the scheduled 
tribe; (2) conceding that the 1937 Act 
applies, according to Mr. Patnaik, the 


plaintiff No. 1 would not be entitled <o a’ 


share because even on the finding record- 
ed by the learned trial judge, she must 
be taken to have become a widow 
prior to the extension of the 1937 Aci to 
the ex-State of Keonjhar. It has Leen 
found by. the trial court that the Act got 
extended to that ex-State area in -948 
and that finding is not assailed in apreal. 
Mr, Patnaik therefore contends that jon 





Dasarath v. Gura Bewa G. N. Misra JJ) 


[Prs. 2-5] Ori. 79 


that finding it must be taken that the 
plaintiff No. 1 was virtually a pre-Act 
widow and she would not, therefore, be 
entitled to any share. It is contended 
that Panchu’s widow (plaintiff No. 2) 
alone would be entitled to a share in the 
property in Kha and Ga schedules equal 
to the interest her husband had therein 
at the time of his death after the ex- 
tension of the 1937 Act to the ex-State 
areas of Keonjhar. Section 3 of the 1937 
Act provides:— 


.  “(1) When a Hindu governed by the 
Dayabhag School of Hindu Law dies in- 
testate leaving any property, and when 
a Hindu governed by any other school 
of Hindu Law or by customary law dies 
intestate leaving separate property, his 
widow or if there is more than one 
widow, .all his widows together shall, 
subject to the provisions of sub-sec. (3), 
be entitled in respect of property in res- 
pect of which he dies intestate to the 
same share as a_son: 


Provided that the widow of a pre- 
deceased son shall inherit in the like 
manner as a son if there is no son sur- 
viving of such predeceased son. and shall 
inherit in like manner as a son’s son if 
there is surviving a son or son’s son of 
such predeceased son.” 

Thus Panchu’s share in the property 
would have been only 1/3rd and under 
the law Panchu’s widow would succeed 
to the interest that Panchu would have 
had. That share in the property would 
work out to be only 1/3rd. The learned 
trial Judge went wrong, Mr. Patnaik con- 
tends, in decreeing the plaintiff’s claim on 
moiety basis. According to Mr. Patnaik, 
even if all his other contentions are re- 
pelled. the plaintiff No. 2 alone would 
be entitled to a decree for 1/3rd in these 
two schedules of property; (3) The third 
contention of Mr. Patnaik is that the Hat- 
Chitha entries upon which the trial court 
has placed reliance for ascertaining the 
dates of death of Dalu, Panchu and Dutia 
do not satisfy the requirement of law and 
at any rate, the learned trial Judge went 
wrong in admitting the entries into evi- 
dence as they are ie incorporated in a 
regular book; (4) His fourth contention 
is that though there was a serious dis- 
pute about the existence of the various 
items of movables included in the Gha 
schedule and the defendant had contend~ 
ed that whatever movables were avail- 
able were brought by his wife at the 
time of their marriage, the learned trial 
judge overlooked the denial of the de- 
fendant about the existence of various 
items of movables and proceeded on the 
basis that there was an admission of the 
existence of the items but there was a 
dispute about the plaintiff’s share therein. 
If the learned trial Judge had enquired 
into the very existence of the properties 
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under Gha Schedule, it is contended by 
Mr. Patnaik, he would have certainly 
come to hold that there was paucity of 
evidence on the plaintiff's side to esta- 
blish the existence of the items them- 
selves, 


6. © Now I shall proceed to examine 
each of the contentions raised by Mr. 
Patnaik. Coming to the first point the 
dispute on this score does not appear to 
have been specifically raised in the plead- 
ings. Even the memorandum of appeal 
presented before this Court did not con- 
tain a ground on this aspect. Leave of 
the Court was asked for to raise a dis- 
pute on this question later on and only 
recently, a direction was given that the 
question of admission of the additional 
ground would be taken into consideration 
at the hearing. If a dispute had been 
raised at the right point of time, more 
of facts could have been placed before 
the Court. 


7. Mr. .Patmaik proceeds on the 
basis that in view of the fact that Bathu- 
dis have been indicated as members of 
the scheduled tribe in the 1950 Order 
already referred to, the burden lay on 
the plaintiffs to prove that they had be- 
come: Hinduised and had adopted Hindu 
Law. In support of his contention, he 
relies upon a decision of a Division Bench 
of the Patna High Court reported in the 
case of Chunku Manjhi v. Bhabani 
Majhan, AIR 1946 Pat 218. In that very 
decision it has been indicated that whe- 
ther parties were aborigines who had ad- 
opted Hindu Law as their personal law 
is a dispute involving mixed questions of 
‘fact and law. If such a dispute had 
specifically been raised in the trial court, 
certainly the plaintiffs would not have 
been prejudiced. To non-suit them by 
accepting the contention of Mr. Patnaik 
at the first appellate stage in the facts 
of the present case would be certainly 
taking the plaintiffs by surprise and 
might bring them-injustice. I would ac- 
cordingly refuse to accept the contention 
of Mr. Patnaik on this score at this 
stage. The first point raised by. Mr, 
Patnaik accordingly fails. 


8. Coming to the second point, 
there seems to be substantial force. On 
-the finding recorded by the trial court 
about the dates of death of the various 
parties which, I have already indicated, 
is not disputed in the appeal, Dalu must 
be taken to have died before the exten- 
sion of the 1937 Act to the ‘ex-State area of 
. Keonjhar and as such the plaintiff No, 1 
would not be entitled to any share in the 
property and at the time when Panchu 
died which has been found to the about 
12 years prior to the suit, the family con- 
sisted of Dutia, Dasarath and Panchu 
each having 1/3rd share in the property, 
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Under the law, the second plaintif who 
is the widow of Panchu was entitled to 
the share her husband had- at the time 
of his death. That being 1/3rd, the 
plaintiff No. 2 was entitled only to 1/3rd. 
In such circumstances. the learned trial 
judse went wrong in giving a decree of 
moiety share to the plaintiffs. 


9. Incidentally, it may also be 
mentioned that the plaintiff No. 3 is not 
entitled to any -share in the property. 
Any share to be claimed by her could 
be only through the scheme laid down 
under the Hindu Succession Act. It is 
pointed out by Mr. Patnaik and I think 
rightly, that under Section 2 (2) of the 
Hindu Succession Act it has been clearly 
stipulated that the Hindu Succession Act 
would not apply to members of the sche- 
duled tribe unless there is a notification 
by the Central Government in the offi- 
cial gazette making the Hindu Succes- 
sion Act applicable to the scheduled 
tribes. l 
10. The notification which is pro- 
duced before me clearly shows that 
Bathudis are members of the Scheduled 
tribe. A document on the plaintiffs side 
which has been exhibited in this case 
(Ex. 3) has described the parties as be- 
longing to Bathudi sub-caste. For the 
limited purpose and in view of the clear 
provision contained in Section 2 (2) of 
the 1956 Act I think it proper to hold 
that the plaintiff No. 3 would not be en- 
titled to a share in the property by ap- 
plication of the Hindu Succession Act as 
that Act does not. apply to the parties. 
While I have negatived relief to the de~ 
fendant in regard to the claim raised by 
Mr. Patnaik that Hindu Law would not 
apply to the parties at all — because I 
found such a contention not to have been 
raised in the trial court — I am pre- 
pared to give relief to the defendant on 
the present ground that the plaintiff No. 3 
is not entitled to a share in the pro- 
perty on the footing that there is a speci- 
fic provision in the Hindu Succession Act 
and an admitted document on the plain- 
tiffs side describes the parties to belong 


to Bathudi sub-caste which, admittedly 


on the declaration made in the. 1950 
Order, makes. the Bathudi community 
members of the scheduled tribe. Thus 
the plaintiff No. 3 is not entitled to any 
share. Nor is the plaintiff No. 1 entitled 
to any share. She may at best have a 
claim for maintenance.. The plaintiff 
No. 2 alone would be entitled to 1/3rd 
in the property described under Kha and 
Ga schedules, 


11. I will now proceed to the 
third point. The learned trial judge has 
relied upon the Hat chitha entries Exts. 
1 and 2 to find out the dates of death of 
Panchu and Dutia. Mr. Patnaik contends 
that these entries should not have been 


es * 
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relied upon by the trial court, as a. lee! 
gular Hat-chita book has not been pro- 
duced and what has been produced ` ‘and 
marked in the trial court as exhibits is 
actually a leaf from the book. ‘The 
choukidar himself has come to depose 
in support of the entries and the learned 
trial judge has relied upon the evicence 
of the choukidar. Merely . because tthe 
whole book has not been produced 12jam 
not prepared to discard the entries which 
satisfy the requirements of Section =5 of 
the Evidence Act and being entries in|the 
hands of the public officer whose duty it 
is to so record the facts, the entries jare 
admissible in evidence. J would accord- 
ingly negative this contention of Mr. 
Patnaik and would hoid that the trial 
court had rightly relied upon these Hat- 
chitha entries for coming to his conclu- 
sion on the question of the dates of ceath 
of some of the members of the fannily. 
T have also indicated above that no seri- 
ous dispute was raised about the firding 
of the trial court on that score. i 


12. The last question for con- 
sideration is about the Gha schedule pro- 
perties. The Gha schedule covers items 
like buffaloes, bullocks, goats, cows. jand 
utensils, There was a serious dispute 
raised in paragraph 9 of the written state- 
ment about the existence of these izems. 
The defendant had contended that they 
did not exist at all and had alternately 
stated that any of those items that were 
in existence belonged to him and his ‘wife 
and had been brought to the family, by 
his wife at the time of marriage. The 
learned trial judge did not properly con-= 
sider the defence case and seems to have 
worked under the impression that’! the 
existence of all the it2ms of movables 
was admitted but a. claim of exclasive 
title was raised by the defendant. ` 


13. Once existence of the different 
items of the movables was disputed if was 
for the plaintiffs to -establish their xis- 
tence to include them in the hotchpot 
for partition. 
came to find that items like paddy-stocks. 
goats and heifers did not’ exist. I ‘jwas 
taken through the evidence on the side 
of the plaintiffs during the hearing of 
the appeal, P. Ws. 1 and 3 are not mate- 
rial witnesses on this question. P, W. 2 
has clearly stated:— 

“The joint family had two pairs of 
bullocks and one pair of buffaloes Jand 
two shebuffaloes. 
foint family movables.” 

P.W. 4 (plaintiff No. 1) had stated ir iher 
evidence in chief: — 

“We had two pairs of bullocks,: one 


pair of he-buffaloes, two heads of she-- 


buffaloes, two calves, four goats. one} old 
cow, one Gora. three brass pitchers.. jone 
Nota, two plates and ane cup.’ l 
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In cross-examination she had, however, 
come to state again:— 

‘My father-in-law had one pair of 
bullocks and one pair of buffaloes and 
they are alive.” 

It is well settled in law that partition in 
respect of movables can only be grant- 
ed if they exist or if it is alleged and 


found that the family had. lost the mov- 


ables on account of any delinquency on 
the part of the persons sued against. In 
the present case, on the evidence of 
P. W. 4 herself, I would hold that the 
family had a pair of bullocks and a pair 
of buffaloes alive at the time of the claim 
for partition and these two items of mov- 
able properties alone are liable for parti- 
tion. In view of my finding that Gha 
schedule will be taken to include a pair 
of bullocks and a pair of buffaloes the 
plaintiff No. 2 would be entitled to 1/3rd 
share therein. The proper way to divide 
these two items would be to take their 
money value for convenience and allot 
1/3rd thereof to the plaintiff No. 2 un- 
less by consent of parties the learned 
trial judge finds any other method more 
convenient. 

14. The conclusion to be reached 
in the appeal. therefore. would be— 
(1) the plaintiff No. 2 alone — and not 
‘the other plaintiffs — has 1/3rd share in 
Kha and Ga schedule properties (2) the 
plaintiff No, 2 has also 1/3rd share in the 
two items of Gha schedule properties, 
namely a pair of bullocks and a pair of 
buffaloes. A preliminary decree in res- 
pect of such claim to the extent indi- 
cated be granted to her in lieu of the 
decree granted in the trial court. As it 
is preliminary decree for partition which 


‘is now passed, I would call upon the 


parties to bear their own costs upto this 
stage. Further costs to be borne in ac- 
cordance with ‘the respective shares 
decreed now, 

Order accordingly, 





AIR 1972 ORISSA 81 (V 59 C 26) 
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Jami Bhimaraju and others, Appel-. 
lants v. Konchada Kedarnadha Subudhi, 
Respondent. 


Misc. Appeal No. 65 of 1970, D/- 
21-1-1971 from order of D. Panigrahi, 
Sub. J.. Berhampur, D/- 18-4-1970. 

(A) Civil P, C. (1908), S. 47 — Ex- 
ecutable decree — Where under a com- 
promise an order for eviction of tenant 
under the Orissa House Rent Control Act 
1958 is passed and the tenant is to vacate 
the house at the end of the stipulated 
period the eviction order is executable as 


a decree on the expiry of that period. 


EO/FO/C673/71/GNB 


82 Ori. [Prs. 1-3] J. Bahimaraju v, E. K. 


AIR 1953 Orissa 74, Distinguished. 
(Para 4) 
(B) Orissa House Rent Control Act 
(31 of 1958), S. 6 — Eviction order based 
on compromise—An eviction order under 
= S. 7 (2) passed by the Court in terms of 
a compromise between the parties on 
being satisfied that the direction for evic- 
tion under S. 7 (2) was proper, is valid. 
AIR 1970 SC 838 & 1969 1) SCWR 5L, 
Rel. on. (Para 7) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 838 (V 57)= 
(1959) 2 SCR 1048, Kaushalya 
Devi v. K. L. Bansal 
(1969) 1969-1 SCWR 51 = (1969) 
2 SCR 432, Bahadur Singh v. 
Muni Subrat Das 
(1969) 35 Cut LT 464 = ILR (1970) 
Cut 304, Baidyanath Sharma v. . 
Sabitribala ‘Mitra . 'B 
(1966) 1966-2 All ER 981 = (1966) 
2 WLR 1386. Peachey Property 


5, 6 


Corporation v. Robinson z 


(1953) AIR 1953 Orissa 74 (V 40)= 
18 Cut LT 52. Khali Rath v.. ` 
Eppili Ramachandra 3, 4 
Y. S N. Murty, for Appellants; P, 
Palit. for Respondent. 


JUDGMENT:— The decree-holders 


who had levied execution of an order of. 


the House Rent Controller for.eviction of 
the judgment debtor in E. P. No. 1 of 
1970 are the appellants against the re- 
versing appellate decision of the learned 
Subordinate Judge, Berhampur. 

7 It is contended by Mr, Murty 
for the appellants and not disputed by 
Mr Palit for the respondent that House 
Rent Control Case No. 42 of 1964 in the 
court of the House Rent Controller at 
Berhampur was one for eviction of the 
respondent who was the tenant under the 
appellants on the ground that the tenant 


was a defaulter in payment of rent and 


the premises was necessary for the bona 
fide occupation of the landlords, A zom- 
promise was entered into between the 
parties and an application was filed on 
23rd June, 1966. The entire petition of 
compromise is extracted below:—~ 

“Compromise petition filed by both 
parties most respectfully showeth: 

At the intervention of respectable 
persons. both parties have settled their 
dispute and compromised the above pro- 
ceedings thus: 

Both parties agree that an order of 
eviction be passed against the opposite 
party, who shall vacate the suit premises 
and give delivery of possession of the 
same to the applicants on the expiry of 
three and half years from this date, i.e. 
22-12-1969, 

Both parties further agree that the 
opposite party: do pay rent from today 
till he vacates the suit premises at the 
rate of Rs, 25/- (rupees twenty-five) only 


Subudhi (R.N. Misra J) 
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per month, they having adjusted regard- 
ing the past rent from 10th April 1964 
till 22nd June 1966 outside the court, 

Each, party do bear his own costs, l 

Both parties pray that the Hon’ble 

Court may be pleased to record the above 
terms and pass an order of eviction at- 
cordingly under Sec. 7.{2) of the Orissa 
House ‘Rent Control Act.” 
On the basis of the aforesaid petition of 
compromise on 23rd June 1966, the 
following order was passed by the Con- 
troller: — 

“The petitioner Jami Bhimaraju and 
others and Konchada Kedrinadham 
Subudhi are present. The parties have 
filed a petition of compromise. 

They pray that an order of eviction 
be passed against the opposite party who 
shall vacate the suit house after expiry. 
of 34 years from today. The date of ex- 
piry has been scheduled to be 22-12-1969, 
The varties further agreed that a month- 
ly rent of Rs, 25/- will be paid by the 
opposite party and all previous dues will 
be adjusted. They further agreed to bear 
the costs of their own. 


As the opposite party has entered 
into compromise and eviction. is sought 
for in the said petition of compromise, 
it is hereby ordered that the opposite 
party shall vacate the house. The date 
of eviction is however recognised by the 
Court as prayed for by the parties. The 
petition of compromise shall form a part 
of the record.” 


3: In the execution case, an ob- 
jection under Section 47, Civil P, C. was 
raised on the ground that there was 
nothing in the: order of the Controller 
directing execution to be taken in the 
event of the judgment-debtor not vacat- 
ing the. suit-house after the expiry of 
34 years. The executing court overruled 
the objection and held that the order was 
executable as a decree. The learned ap- 
pellate Judge relying upon a decision of 
this Court in (1952) 18 Cut LT 52 = 
(AIR 1953 Orissa 74), (Khali Rath v. 
Eppili Ramchandra) where their Lord- 
ships held:— | 

“Where in a suit for eviction of the 
defendant and possession by the plain- 
tiff the parties compromised and a decree 
was passed as per its terms wherein the 
defendant agreed to deliver possession af 
the end of the stipulated period but what 
would happen in the event of violation 
of this provision was not stipulated, the 
parties must be taken not to have intend- 
ed that the plaintiff should recover pos- 
session by way of execution as the suit 
itself was one for possession,” 
held that the order of the House Rent 
Controller in the present case is not ex- 
ecutable. He accordingly sustained the 
objection under Section 47, Civil P. C. 
and vacated the orders of the executing 


| 
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court. The present avopeal has been 
carried to this Cour, by the dezree- 


holders against this reversing decision of 
the’ learned Subordinate Judge. | 


4, Mr. Murty contends that: the 
ne Appellate Judge clearly went 
wrong in relying upon the decision of 
this Court already referred to, as. the 
facts of the present case are absolutely 
different. Here, there is a clear dacree 
for eviction and, therefore, the ruling 
has no application. Mr. Palit dici not 
rely upon the decision of this Court in 
(1952) 18 Cut LT 52 = (ATR 1953 Orissa 
74) in support of his case, obviousl7, be- 
cause the contention of Mr. Murzy is 
correct and to the facts of the present 
case the conclusions in that case can have 
no application. The only reason thet ap- 
pealed to the learned appellate Judze to 
sustain the objection under Section 47, 
Civil P. C. has, therefore, to be discarded. 

5. Mr. Palit for the respondent, 
however, raises a new contention. ' Ac- 
cording to him the decree for eviction 
is a nullity and, as such, cannot form 
the basis of the execution proceeding, He 
contends that under Section 6 of; the 
Orissa House Rent Control Act, there! was 
an absolute ban against ejectment of a 
tenant except as provided in Section 7 
and until the Controller determined jthat 
one of the conditions laid down in f£ec. 7 


was satisfied there could be no order for- 


eviction. The compromise was after all 
an agreement and as a result of an azree-~ 
ment and without the satisfaction cÊ the 
House Rent Controller, there can tè no 
eviction. It would be proper to extract 
the provisions of Sect:ons 6 and 7; to- 
gether:— 

“65. N otwithstanding anything ve the 
contrary contained in any agreement or 
law no tenant shall be liable to be eject- 
ed except as provided in Section 7.” 

“7. (1) A landlord who seeks to evict 
his tenant shall apply to the Controller 
for a direction in that behalf. If: the 
Controller, after giving the tenant rea- 
sonable opportunity >f showing cause 
against the application is satisfied: 


(i) that the tenant has not paid or 
tendered the rent due from him in res- 
pect of the house within thirty days after 
the expiry of the time fixed in the azree- 
ment of the tenancy with the landlord or, 
in the absence of any such agreement by 
the last day of the month next follow- 
ing that for which the rent is payabie: or 

(ii) that the tenant has without; the 
written consent of the landlord— | 

(a) transferred his right under, the 
Tease or sub-let the entire house or lany 
portion thereof’ (if the lease does! not 
confer on him any right to do sc), or 

(b) used the house for a pucpose 
other than that for which it was let lout; 
or 
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(iii) that the tenant has committed 
such acts of damage as are likely to im- 
pair materially the value or utility of 
the house; or 

(iv) that the tenant has denied the 
title of the landlord or claimed a right 
of permanent tenancy and that such 
denial or claim is not bona fide: 

the Controller shall make an order 
directing the tenant to put the landlord 
in possession of the house and if the Con- 
troller is not satisfied, he shall make an 
order rejecting the application: 

Provided that in a case falling under 
Cl, (i) if the Controller is satisfied that 
the tenant’s default to pay or tender rent 


"was not wilful, he may give the tenant 


r 


a reasonable time not exceeding fifteen 
days to pay or tender the rent due from 
him to the landlord upto the date of such 
payment or tender and on such payment 
or tender, the application shall be re- 
jected. . 

(2) The landlord may, subject to the 

provisions of this Act, apply to the Con- 
troller for an order directing the tenant 
to put him in possession of the house, 
if he requires the house in good faith for 
the occupation or use of himself, any 
member of his family, or of any person 
or persons tor whose benefit the house is 
held by him.” 
From an elementary analysis Of these 
provisions, it would be clear that except 
on grounds indicated in Section 7 of the 
Act a tenant shall not be liable to be 
ejected. Mr. Palit relies upon a decision 
of their Lordships of the Supreme Court 
in AIR 1970 SC 838, (Kaushalya Devi v. 
K. L. Bansal). Their Lordships relied 
upon an earlier decision of theirs in 1969 
(1) SCWR 51, (Bahadur Singh v. Muni 
Subrat Das) and took the view that it 
was necessary for the Tribunal to satisfy 
itself that one of the grounds of eviction 
existed. It would be pertinent to refer 
to the facts of these two cases of the 
Supreme Court and discuss the principles 
laid down by their Lordships in order 
to find out whether to the facts of this 
case the principles have application. 


6. The facts of the case of 
Kaushalya Devi, AIR 1970 SC 838 are as 
follows: One Raghunath Sharma the 
predecessor in interest of the appellants, 
instituted a suit for eviction of his tenant. 
He gave three grounds for ejectment— 
(1) that the premises were required bona 
fide by the plaintiff for occupation as re- 
sidence for himself and other members 
of his family, and that he had no other 
suitable accommodation to meet his bona 
fide residential requirements; (2) that the 
‘defendant already owned a house in Delhi 
which was suitable for him; and -(3) that 
the defendant had defaulted in payment 
of rent. The defendant entered contest 
and issues were framed, But on June 5, 
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1966, both of them compromised their 
matter on the following terms:— 

(a) Decree for ejectment be passed 
in favour of the plaintiff against the de- 
fendant, the decree will be executable 
after the. 3lst December, 1958, if the de- 
podem does not give possession till 
then; n 
(b) the standard rent of the premises 
be fixed at Rs. 40/- per mensem, instead 
of Rs. 50/- paid at present, payable from 
the ist July, 1956 till the defendant 
vacates the premises; ' 

(c) the amount in deposit with the 
Court be paid to the plaintiff which will 
be adjusted between the parties. 
court recorded the following order:— 


“In view of the statement of the par- 

ties’ counsel and the written compromise, 
a decree is passed in favour of the plain- 
tiff against the defendant.” 
The defendant did not vacate possession 
and execution was levied for eviction 
through Court. An -objection was filed 
under Section 47, Civil P. C., challenging 
the validity of the decree on the footing 
that the same had been passed in con- 
travention of the provisions of-Secticn 13 
of the Delhi and Ajmer: Rent Control 
Act of 1952. In the facts of such a case, 
their Lordships indicated; ` . 

“In, Bahadur Singh’s case, (1969 (1) 
SCWR 51) this Court held that the decree 
passed on the basis of an award was in 
contravention of Section 13 (1) of the 
Act, because the court had passed the 
decree in terms of the award without 
satisfying itself that the ground of évic- 
tion existed. Bachawat, J.. speaking for 
the Court observed that ‘on the plain 
wording of Section 13 (1) the court was 
forbidden to pass the decree. The decree 
is a nullity and cannot be enforced in 
execution.’ The Court accordingly de- 
clared inter alia that ‘the decree in so 
far as it directs delivery of possession 
of the premises to the landlord is a 
nullity and cannot be executed.” 


The same view was adopted by their 
Lordships of the Supreme Court in this 
case. 


T. In the earlier case, under an 
award the judgment debtor was to de- 
liver possession and a decree on the 
basis of the award had been passed, In 
execution for. eviction. objection under 
Section 47 Civil Procedure Code was fil- 
ed on the self-same contention. Deal- 
me with that matter, their Lordships 
held, 


“The next question is whether the 
decree directing the tenant to deliver 
possession of the premises to the land- 
lord was passed in contravention of 
Section 13 (1) of the Delhi and Ajmer 
Rent Control Act, 1952. That sub-sec- 
tion provided that: "Notwithstanding 
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anything to the contrary contained in 
any other law or any contract no decrea 


or order for the recovery of possession 


of any premises shall be passed by any, 
court in favour of the landlord against 
any tenant (including a tenant whose 
tenancy is terminated): Provided that 
nothing in this sub-section shall apply 
te any suit or other proceeding for such 
recovery of possession if the Court is 
satisfied.” ............ Then followed a cata< 
logue of grounds-on which the decree 
for recovery of possession could be pass« 
ed. The other sub-section to Section 13 
showed that a decree or order could 
be Passed on one of those grounds in 
a-suit or proceeding instituted by a 
landlord against a tenant. Section 18 
(1) prohibited the Court from passing a 
decree or order for recovery of posses- 


sion of any premises in favour of a 


landlord against a tenant except in such 
a suit or proceeding and unless the 
Court was satisfied that a ground. of 


eviction existed. Now, the decree in the 


present case is on the face of it one 
for recovery of possession of the premi« 
ses in favour of-the landlord against a 
tenant. The court passed the decree 
according to an award under Section 17 
of the Arbitration Act, 1940, in a pro~- 
ceeding to which the landlord was not. 
a party without satisfying itself that a 
of eviction existed. On the 
plain wording of Section 13 (1). the 
Court was forbidden: to pass the decree, 
The decree is a nullity and cannot be 
enforced in execution.” . 

Their Lordships referred with ap- 
proval to the decision in (1966) 2 AI? 
ER ¢81 (Peachey Property Corporation 
v. Robinson). In that case, the land-~ 
lords issued a writ to recover posses 
sion of a flat let to tenants who resid- 
ed, for non-payment of rent. The 
tenant did not appear and judgment was 
signed in default of appearance. On the 
application for leave to issue a writ for 
possession, the Court held that the 
Judgment was a nullity as it was given 
without any determination that it- was 
reasonable to do so in contravention of 
Section 3 (1) of the Rent and Mortgage 


: Interest Restrictions (Amendment) Act, 


1933. The facts of- the present case 
appear to be, however, slightly differ- 
ent. The claim for eviction was on 
two grounds coverable under both the 
sub-sections of Section 7. The parties 
in the compromise had indicated that 
the eviction should be under Section 7 
(2) of the Act. The Controller had di- 
rected that the opposite party should be 
evicted from the house. The entire 


. order of the Controller gives an impres- 


sion that he was satisfied that a direc- 
tion for eviction under Section 7 (2) 
of the House Rent Control Act should 
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be passed, and accepting the stand im 
the compromise he incorporated tke 
term of compromise into the order and 
directed eviction. Keeping in view. tke 


provisions of Sections 6 and 7 of tre 


Act, it is true that in terms of tke 
compromise which is merely an agree+ 
ment the tenant cannot be ejected, ard 
Section 7 of the Act requires the satis- 

faction of the Controller that any of 
the grounds stated therein is satisfied 
before actual ejectment: can be ordered! 
But the manner in which the parties 
have compromised and the order of tke 
Controller -was passed, leaves a 
impression that there was satisfaction ef 


the Controller when he accepted the 
petition of compromise and thereupai 
directed an order of ejectment. Eè 


did not give effect to this direction, be+ 
cause the date with effect from which 
the eviction was to be enforced Was 
agreed between the parties in the petit 
tion of compromise, I would accord- 
ingly hold, adopting the principle lad 
down by their Lordships of the Supt 
reme Court in the two decisions refer 


red to above, that in the facts of the 


present case the judgment-debtor ‘woud 
not be ‘entitled to any assistance, 


8. An order under Section 7 T 
of the 1958 Act was not prima a 
executable in view of the language use 
in Section 13. But the defect seems 0 
have now been rectified in the new Act. 
This aspect of the matter was dealt 
with at considerable length in - (1969). 25 
Cut LT 464 (Baidyanath’ Sharma v. 
Sabitribala Mitra). His Lordship, the 
present Chief Justice. held, 


“Section 15 of the 1968 Act pres 
vides that the order of the Controller 
made under Section 7, directing - the 
tenant to put the landlord in possessica 
of the house, shall be deemed to be a 
decree and shall be executable as such 
in the court of the munsif within the 
local limits of whose jurisdiction the 
house js situate. It would be noticed 
that the Legislature became aware of 
the difficulty in Section 13 of the 1958 
Act and remedied the situation by makt 
ing provision in Section 15 of the 196 8 
Act that all orders of eviction under 
Section 7 are to be deemed as decrees 
and would be executable in the Couct 
of the Munsif. The position that woud 
emerge now is that the order of the 
House Rent Controller passed on 12-94 
1963 would be executable in the court 
of the Munsif under Section 15 of the 
1968 Act.” 

Thus, the objection on that score is 
also no more sustainable, 

9. The. net result of the ee 
said discussion is that the reasoning that 
weighed with the lower appellate epum 
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cannot be sustained. The new conten- - 
tion of Mr. Palit on the basis of the two 
decisions of their Lordships of the 
Supreme Court does not lend support to 
the stand of the judgment debtor. The 
other objections to the executability of 
the decree are also not sustainable. The 
appeal is allowed, the order of the learns 
ed appellate Judge is vacated, and that 
of the executing court is restored. Both 
parties shall bear their own costs through~ 


out, 
l Appeal allowed, 
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Panchanana Naik, Appellant v. 
Baliarsingh Naik and others, Respond- 
ents, i 

First Appeal No. 37 of 1965, D/- 12- 
8-1971, from decision of L. B. N. S, 
Deo, Sub J.. Bolangir. D/- 16-12-1964. 


(A) Hindu Law — Partition — In 
a suit for partition between the father 
and the sons, the eldest son is not en- 
titled to Jyesthansa. (Para 5) 


(B) Hindu Law — Partition — In a 
suit for partition between the father and 
the son, the son is not liable to share 
proportionately the liability on account 
of loans unless they were incurred for 
family necessity. (Para 7) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1299 (V 55) 

= (1968) 3 SCR 639. Siromani 
v. Hemkumar 5 


G. Rath, for Appellant; R. C. Pat- 
naik, for Respondents. 


' G. K. MISRA, C. J. :~ This appeal 


arises out of a suit for partition. 
Baliarsingh (defendant No. 1) has three 
sons, namely, Panchanan (plaintiff), 


Mahadeb (defendant No. 2) and Biran- 
chinarayan (defendant No. 3). Plaintiff 
claimed one-fourth share of the immo~ 
veable properties and also Jyesthansa of 
one-tenth of the total property. De- 
fendant No. 1 stated in the written 
statement that the family had certain 
loans one-fourth of which was payable 
by the plaintiff. He also gave a list of 
the moveables that were in possession 
of the plaintiff. After deducting one- 
fourth of the value thereof, he claimed 
a three-fourth share in the moveables 
for himself and defendants 2 and 3. 


2. - The learned Subordinate Judge 
decreed the plaintiff’s suit in part who 
was given a relief for partition of one- 
fourth interest in the total property. 
His claim for Jyesthansa was rejected. 
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Plaintiff was directed to pay one-fourth 
of some of the loans accepted by the 
learned Subordinate Judge and three- 
fourth of the value of some of the 
moveables held to be in his possession. 
Plaintiff is the appellant. 

3. Mr. Rath for the 
‘advances two contentions: 

1. The claim for Jyesthansa should 
not have been dismissed; 

2. No decree should have been pass- 
ed against the plaintiff for clearing up 


appellant 


one-fourth interest in some of the 
moveables decreed. 
4, At the time of hearing, Mr. 


Patnaik appearing for .the respondents 
fairly conceded that the plaintiff has 
been able to establish that there is a 
custom prevailing in the-family of the 
parties that in a partition amongst bro~ 
thers the eldest brother is entitled to a 
Jyesthansa of one-tenth of the total 
property. In view of this concession, it 
was not necessary for us to go into the 
documentary or oral evidence adduced 
in this case in support of such . a cus~ 
tom, 


5. Mr. Patnaik. however, con- 
tends that in a partition between the 
father and the sons there is no such 
custom of giving Jyesthansa to the eldest 
son. Law is now well settled that if the 


custom is established, then Jyesthansa - 


Gan be given to the eldest brother in a 
partition amongst his brothers. But no 
custom has been pleaded and established 
that in a partition amongst the father 
and the sons Jyesthansa would be given, 
to the eldest son. Jyesthansa .is given 
mainly on the ground that the eldest 
brother offers Pinda to the ancestors in- 
cluding the deceased father. When the 
father is alive, there is no sense in giving 
Jyesthansa to the eldest son and such 
a custom cannot be recognised in law. 
No authority has been cited to us one 
way or the other and the case must there- 
fore be decided purely on elementary 
analysis. The position of law that there 
is such a custom in a partition amongst 
brothers is accepted in Siromani v. 
Hemkumar, (AIR 1968 SC 1299). 


In view of our conclusion that the 
plaintiff has failed to establish that there 
is a custom of giving Jyesthansa in a 
partition amongst the father and the sons, 
his claim on this account must be re- 
jected, 


6. The second contention of Mr. 
Rath is that the loans in respect of which 
the plaintiff has been saddled -with a 
liability to the tune of one-fourth share 
have not been proved appears to be well- 
founded. The following loans have been 
decreed by the learned Subordinate 
Judge:— 


P. Naik v. B. Naik (G. 


- (5) Bs. 


K. Misra C. J.) A.L R. 


600/- incurred under a hand-note 
Ext. A dated 2ist. April, 1964 
from one Braja Patel 
(D. W. 2). 

500/- incurred under a hand-note 
Ext. C dated "17-4-1962 from 
Kulamani Patel (D. W. 4). 

450/- incurred under a hand-note 
Ext. D dated 10-4-1964 from 
Braja Nanda (D. W. 3). 


(1) Rs. 


(2) Rs. 


(3) Rs: 


(4) Rs. 50/- incurred from one Bhagabat 
i Patel not examined. 
410/- paid to the Grain Gola under 


Receipt Ext. D dated 8-4- 
1963. i 


1246/- decreed against deft. No. T 
. in a Title suit. 


240/- payable as costs in T, S. 
23/59. 


(6) Rs. 
(7) Rs. 


Out of these items, there is no evidence 
in support of the claim of Rs. 50/- from 
Bhagabat Patel and that defendant No. 1 
has a liability to pay Rs. 1246/- towards 
decretal dues and Rs. 240/- towards cost 
of T. S. 23/59. 


7. Due to lack of evidence. these 
claims must be rejected. So far as the 
other four items are concerned, even if 
they are true. there is no:evidence that 
they were incurred for family necessi- 
ties. Plaintiff is not therefore bound to 
share ‘the liability on account of these 
loans. That apart, the evidence regard- 
ing the genuineness of these claims is 
very shaky. Each of D. ‘Ws. 2 to 4 who 
are the creditors under ‘Exts. A. B and 
C, are themselves debtors. These docu-~ 
ments themselves refer to earlier hand- 
notes which were renewed.- Though 
earlier hand-notes were with defendant 
No. 1, they have not been produced. No 
other independent corroborating evidence 
had been presented in support of these 
claims. y any amount was repaid to 
the Grain Gola under Ext. D is also not 
clear. In view of the unsatisfactory state 
of evidence and the fact that some of 
the documents have been brought into 
existence subsequent to the filing of the 
suit, we are not inclined to accept these 
claims as having been proved. We at- 
cordingly reject the entire claim of de=- 
fendant No. 1 under this head that the 
family had incurred loans which the 
plaintiff was under any obligation to pay. 


8. The next claim on behalf of 
defendant No. 1 was that there were 
many ‘moveables in possession of the 
plaintiff and defendants 1 to 3 are en 
titled to three-fourth of the value there~- 
of. Some of the claims had been reject~ 
ed by the learned Subordinate Judge. Of 
the items decreed, there is no evidence 
in respect of all the items except five. 
The items in respect of which there is 
some evidence arer- 
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(1) Two Garias ana Worth Rs. 40: 
(2) Three Kansa Thalis... Worth Rs, 30: i; 
(3) Four Tasangis ©... Worth Rs, 207i; 
(4) One Cycle Ses Worth Rs. 150;4; rt 
(5) 50 bags of cement... Worth Rs. 500,-. 


The evidence with ae to the first 
four items is only of D. W. 1 (deft. No. 2). 
Plaintiff denies those items being in kis 
possession. There is thus oath agair. st 
oath. The onus of proof was on defeni- 
ant No. 1. There being no satisfactory 
evidence that in fact such items were 
with the plaintiff. the claim in regard 
to these four items is rejected. The 
only other item is fifty bags of cemer.t. 
D. Ws. 1 and 4 say that plaintiff had 
fifty bags of cement and he sold the same 
to P. W. 2. As against this evidence. 
P. Ws. 1 and 2 say that no cement was 
sold to P. W., 2. After having gone 
through the evidence, we are inspired by 
the testimony of D. Ws. 1 and 4 as 
against the evidence of P. Ws. 1 and 2. 
The claim on this head is therefore ram 
jected. 4 

9. To sum up (1) plaintiff’s claim 
of Jyesthansa is dismissed and (2) D2- 
fendant’s claim regarding loans in Sch- 
dule B and moveables in Schedule A ate 
rejected. | 

10. In the result, the appeal is 
allowed in part as indicated above. In 
the circumstances, parties should bear 
their own costs throughout. 


PATRA, J.:— 11. I agree. | 
Appeal partly allowed. 


j \ l 
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R. N. MISRA, J. 


Collector. Cuttack, Appellant y. 
Brahmananda Naik and others. Respond- 
ents. 


First Appeal No. 251 of 1967, D/- 


11-8-1971, from order of B. K. Misra, 
Sub, J.. Jaipur, D/- 8-8-1£67, 
(A) Land Acquisition Act (189-1), 


S. 23 — Compensation — Determination 
of —— Compensation must be the sum total 
of matters mentioned under sub-s. (1) 
and sub-s. (2) of S. 23. (1898) ILR 22 
Bom 802 (FB), Rel. on. (Para 5) 

(B) Land Acquisition Act (1894), 
S. 28 — Interest — On enhancement sf 
compensation under S. 18, the interest on 
the enhanced compensation accrues from 
the date of dispossession and is payable 


upto the date of the payment of the 
excess, (Para 5) 
Cases Referred: Chronological Paras 


(1898) ILR 22 Bom 802 (FB), Nilka- 
nth Ganesh Naik v. ‘Collector 
of Thana 
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Addl, Standing Counsel, for Appel- 
lant; S. K, Mohanty for S. Misra (2), for 
Respondents. 


JUDGMENT:— The Collector of 
Cuttack is in appeal against the deter- 
mination of compensation, upon a refer- 
ence under Section 18 of the Land Acqui- 
sition Act, by the learned Subordinate 
Judge, Jaipur. 

2. 1.91 acres of agricultural land 
were notified under Section 4 of the Land 
Acquisition Act of 1894 (hereinafter re- 
ferred to as the Act) for acquisition on 
3-7-1962. The Land Acquisition Officer 
awarded compensation of Rs. 1910/- for 
the land apart from solatium under Sec- 
tion 23 (2) of the Act and damages of 
Rs. 188/-. The claimants were not satis- 
fied with the amount of compensation 
and the dispute was referred to the Court. 
The learned Subordinate Judge has deter- 
mined the compensation at Rs. 1750/- 


per acre. He has sustained the award 
of damage, 
3. In appeal two contentions are 


raised. Firstly it is stated that the valua- 
tion determined by the court is exces- 
sive. It is next contended that no in- 
terest is payable under the provisions of 
Section 28 of the Act on the solatium. 


4, The award of the Land Acqui- 
sition Officer fixed compensation per acre 
of agricultural land in this case at Rupees 
1000/-. The learned Subordinate Judge 
has enhanced it to Rs. 1750/-. The re- 
asoning given in paragraph 4 of the im- 
pugned order is inappropriate. What the 
learned Subordinate Judge had really in 
view was that.the lands in the neigh- 
bourghood which had upon evidence been 
established to be of the same type were 
compensated at Rs. 2000/-. Therefore, 
the valuation as fixed by the Land Acqui- 
sition Officer appeared to be low. In his 
order there is no indication as to how 
he came to the figure of Rs. 1400/- but 
ultimately he has awarded compensation 
at Rs. 1750/- per acre. I cannot, on the 
materials on record, hold that it is ex- 
cessive and warrants interference. 


5. I also do not find any merit 
in the second contention. Sub-section (1) 
of S. 23 provides the six elements which 
are to be taken into consideration in 
determining the amount of compensa~ 
tion. Sub-section (2) provides that in 
addition to the market value of the land 
as provided in sub-section (1) the Court 
shall award 15 per centum of the market 
value in consideration of the compulsory 
nature of the acquisition. Section 23 has 
been labelled with a broad heading 
“Matters to be considered in determin- 
ing compensation” and the section has 
been divided into two  sub-sections. 
Statutorily six elements have been indi- 
cated in sub-section (1) to be taken into 
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consideration in determination of the 
market value and sub-section (2) provides 
for statutory 15 per cent. addition as 
- compensation for the compulsory nature 
of the taking away of the pro- 
perty. In the circumstances. compen- 
sation must be the sum total `of 
item No. 1. that is, sub-section (1)° and 
item No, 2, that is sub-section (2). This 
view finds support from a Full Bench 
decision of the Bombay High Court in 
(1898) ILR 22 Bom 802, (Nilkanth 
Ganesh Naik v. Collector of Thana), 

Section 28 provides, 

“If the sum which, in the opinion 
of the Court, the Collector ought to have 
awarded as compensation, is In excess 
of the sum which the Collector did 
award as compensation, the award of the 
Court may direct that the Collector shall 
pay interest on such excess at the rate 
of six per cent. per annum from the date 
on which he took. possession of the land 
to the date of payment of such excess 
into Court.” 

Interest is thus statutorily payable on 
the excess amount of compensation and 
accrual commences from the date of dis- 
possession and is payable upto the date 
of the payment of the excess. In the cir- 
cumstances the direction of the learned 
Subordinate Judge to pay interest -even 
on the enhanced solatium cannot be found 
fault with. No authority contrary to the 
common sense view indicated above- has 
been cited on behalf of the State. On 
the other hand, the learned Addl. Stand- 
ing Counsel brought to my notice some 
discussion in the Commentary of the Law 
of Acquisition. and Compensation by 
Ramachandran where a view akin to what 
I have indicated above has been taken. 
Thus there is no merit in this appeal. 
It is accordingly dismissed. There will 
be no order as to costs in this Court. 
Appeal dismissed. 





ATR 1972 ORISSA 88 (V 59 C 29) 

G. K. MISRA, C. J. AND S. K., RAY, J. 
Padmanav Pradhan and others, Peti- 

tioners v. State `of Orissa and others, 

Opposite -Parties. 


.O. J. C. No. 1584 of 1968, D/- 30-7- 
1971, to quash. order of G. C. Dash Re- 
venue Divisional Commr. Northern Divi- 
sion. Orissa, Sambalpur, D/- 18-12-1967. 
l Tenancy Laws — Orissa Prevention 
of Land Encroachment Act (15 of 1954), 
Pre. — Validity — The Act and the 
amending Act 20 of 1970 are separately 
and together void — (X-Ref:— Sec, 3) 

(X- Ref:— Section 5) — (X-Ref:— 
Section 6) — (X-Ref:— Orissa Preven- 
tion of Land Encroachment (Amendment) 


KO/LO/F724/71/YPB/SSG 


(G. K. Misra C. J) 


ALR. 
Act (20 of 1970), Pre. — (K-Ref:— Con- 
stitution of India, Art. 14), (Para 13) 


Sections 3, 5 and 6 being violative . 
of Art. 14 are void. These sections con- 
stitute the very core of the Act and con- 
sequently the entire Act is liable to be 


-struck down as being still born and void. 


The amending Act is not a re-enactment 
of the Act. It is not self contained and 
complete in itself. It therefore cannot 
revive the Act into life. AIR 1970 Orissa 
189 & (1970) 36 Cut LT 602 & oe) 37 
Cut LT 860, Rel. on. ` 

(Paras 7, 8, 10, 11. 12. 13). 


Cases Referred:. Chronological Paras 

(1971) Civil. Ref. No. 3 of 1970, -D/- ` 
26-7-1971 = 37 Cut LT 860, Hari 
Sahu’ v, Union of India 

(1970) AIR 1970 Orissa 189 (V 57)= 
35 Cut LT 1304, Brahmananda 
Sahu v. State of Orissa 

(1970) 36 Cut LT 602, Arjun Pradhan - 
v. Revenue Divisional Commr. 
Southern Division, Berhampur 5 


L. Rath, for Petitioners; 
General. ‘for Opposite Parties. 


G. K. MISRA, C. J, :— The case of 
the petitioners may be stated in short. 
They are members of one family and - 
they are residents of the ex-State of 
Pallahara which ‘merged with the State 
of Orissa on 1-1-1948. Their ancestors 
had excavated the disputed tank in 
village Dimiria with an area of 2.80 acres 
pertaining to khata No, -58, on plot: Nos. 
502, 921 and 922, - about 80 years’ back, 
After excavation of the tank their ances- 
tors had planted several fruit bearing 
trees on its embankment. The ancestors 
ard after their death their heirs, and at 
present the petitioners are in actual 
physical possession of the tank. They 
enjoy the fruits of the trees and the fish 
from the tank. In the finally published 
record-of-rights in 1916 the possession of 
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Advocate 


- their ‘ancestors was noted in the remarks 


column. Thus the petitioners are in pos- 
session of the disputed tank with its em- 
bankment openly, peaceably and in their 
own right and have acquired right, title 


‘and interest in the disputed tank. In or 


about the year 1963,. one Fakir Mohan 
Pradhan, the then Sarpanch of Dimiria 
Grama -Panchayat, who bore.a personal 
prudge against petitioner No. 1, created 
disturbance over the possession of the 
tank. In a proceeding under Section 145, 
Criminal P. C, the possession of the peti- 
tioners was declared on 17-2-1964 by an 
order Annexure A. The Sarpanch as- 
serted his claim on the basis of an order 
of transfer of the tank in favour of the 
Grama Panchayat by the Government. 
Being unsuccessful in the 145 proceeding 
he got a proceeding started by the 
Tahasildar under Sections 3 and 5 of the 
Orissa Prevention of Land Encroachment 


l 
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to be referred to as the Act). 


The Tahsildar passed the order (An- 
nexure-B) on 10-3-1966 to the following 
effect: — 

“The case record is put up tocay. 
Perused the case record and evidence 
adduced in this connection. Plot Wos. 
502, 922 and 921 of village Dimiria 
are Government land and the ên- 
croachers are in unauthorised occupation. 
The encroachment is objectionable in the 
interest of community. They are there- 
fore assessed to pay assessment of Rupees 
55.40 and penalty of Rs, 700/- for un- 
authorised occupation, Inform R. I. con- 
cerned. 

As regards the claims of the enc-a- 
chers that the encroached land is teir 
. private land in 1917 settlement is not ‘ac- 
ceptable in face of records of 1932 settle- 
ment now in force. The partiés aggrieved 
if any may take shelter of any compezent 
court of law for redressing their griev- 
ance, 


* The E EE being objecton- 
able case record submitted to S5. D; jO., 
Pallahara. for eviction under Section 3) of 
O, P. L. E Act, 1954.” 


By an order (Annexure-C) the ap- 
peal to the S5. D, O, was dismissed. on 
20-7-1966. i 

The petitioner’s revision before the 
‘Additional District -Magistrate (Exscu- 
tive). Dhenkanal. succeeded on 16-15 466. 
By then the Dimiria Grama Parichayat 
had filed Title Suit No. 6 of 1966 in ' ‘the 
Court of the Munsif, Pallahara, for Jec- 
laration of right. title and interest of the 
Grama Panchayat in the tank. The Addl. 
District Magistrate held that as the Civil 
Court was already in seisin of the mazter, 
the disputed property cannot be treated 
as encroachment. He also held thaz| in 
fact there was no encroachment and dir- 
ected the Sub-Divisional Officer to take 
interest and render all assistance to the 
Grama Panchayat to establish its titie in 
the Civil Court. Against this advarse 
order the State of Orissa came up ir: re- 
vision before the Revenue Divisional 
Commissioner, Northern Division. Sarrþal- 
pur. He by his order (Annexure-F) 
dated 18-12-1967 set aside the order, of 
the A. D. M. His ultimate conclusion 
may be stated in his own words. l 


- SI, therefore, allow the revision pre- 
Ferred by the State and hold that the 
encroachment is objectionable and ‘ithe 
eviction order passed by the Sub-Divi- 
sional Officer is correct and valid in law. 
The action proposed by the Sub-Divi- 
sional Officer should, therefore, be Up- 
held and be carried out in due course!” 

It is to quash this order that Îthe 
writ application has been filed under 
Arts, 226 and 227 of the POSIN 


P. Pradhan v. State (G. K. Misra C. J.} 
Act. 1953 (Act 15 of 1954) (hereinater i 


[Prs. 1-3] Ori. 389 


Opposite parties have filed a counter- 
affidavit asserting that the finally 
published record-of-rights of the year 
1916 is a mutilated document and although 
the name of one Pitabas Pradhan had. 
been mentioned in the remarks’ column, 
there is erasure of some words arousing 
suspicion. In 1932 settlement, however. 
the “Rajsirkar” was recorded as owner 
of the tank and the trees. Neither the 
petitioners nor their ancestors were ever 
in possession. In 1955 the management 
of the tank was transferred to the Grama 
Panchayat and ever since then the Grama 
Panchayat was in possession. 


2. There is no dispute before us 
that there has been no proper enquiry 
by taking evidence to determine the ques- 
tion whether the possession of the peti- 
tioners was an unauthorised encroach- 
ment, The issue raised before the re- 
venue authorities was whether the dis- 
puted tank belonged to the petitioners 
or to the State. The civil right of 
the petitioners is in issue. If in fact 
they are owners in possession, they can- 
not be divested of their right, title and 
interest in the property without an ap- 
propriate finding in a proper enquiry. 
The learned Advocate General conceded 
that the impugned order (Annexure-F) is 
liable to be quashed and the case is to be 
remanded for a proper enquiry. The 
Revenue Divisional Commissioner also 
committed an error of record in saying 
that the eviction order passed by the 
Sub-Divisional Officer is correct. The 
Sub-Divisional Officer passed no order of 
eviction. In fact, the Tahasildar submit- 
ted the record to the S. D. O., Pallahara, 
for eviction under Section 6 of the Act 
on which no action had been taken by 
the S. D, O. yet. 

3. - Though a number of conten- 
tions had been raised in the writ appli- 
cation, Mr. Rath for the petitioners ulti- 
mately advanced the following arguments, 

(i) Sections 3, 5 and 6 of the Act 
are hit by Art. 14 of the Constitution. 
These sections constitute the core of the 


‘Act and therefore the entire Act was void 


being still-born. 


(ii) The Orissa Pueveation of Land 
Encroachment (Amendment) Act, 1970 
(Orissa Act 20 of 1970) (hereinafter to be 
referred to as the amending Act) was also 
void inasmuch as it purported to amend 
a still-born and dead Act. 

(iii) The amending Act does not even 
re-enact Sections 5 and 6 of the Act and 
as such even if the amending Act is 
valid. there is no substantive provision 
for eviction. Section 3 being integrally 
connected with Section 6 cannot stand 
in isolation even after the amendment. 

(iv) The procedure for eviction and 
levy of penalty and assessment under the 
Act imposes unreasonable restrictions on 
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the right to property and is hit by. Arti- 
cle 19 (1) (£) and Art. 31 of the Constitu- 
tion as no suit can be filed either to prove 
that the land is not Government land 
or to challenge the assessment or penalty 
for the period of occupation. 


4. The first question for considera- 
tion is whether Sections 3, 5 and 6 of 
the Act are hit by Art. 14 of the Con- 
. Stitution. In 35 Cut LT 1304 = (AIR 
1970 Orissa 189), (Brahmananda Sahu v. 
` State of Orissa) Section 6 of the Act was 
struck down as being violative of Art, 14 
of the Constitution. It was said in that 


-case that it entirely lay within the dis- 


cretion of the State Government to take 
a proceeding for eviction either under 
the Act or through courts. There was 
nothing in the Act to control the Collec- 
tor’s discretion as to why some would 
be evicted through court and others 
through the procedure prescribed under 
the Act. The exercise of the discretion 
was wholly unguided and there was no 
rational nexus between the classifications 
sought to be made and the object of the 
Act. 

5. Similarly, Section 5 of the Act 
was held to be hit by Art. 14 of the 
Constitution in (1970) 36 Cut LT 602, 
(Arjun Pradhan v. Revenue Divisional 
Commr., Southern Division. Berhampur). 
The conclusion was based on the same 
reasoning. It was open to the State to 
proceed against the encroacher for re- 
covery of damages in Civil Court and 
alternatively for recovery of penalty 
under Section 5. The State had the wide 
discretion to choose one or the other of 
the two remedies and there was aksence 
of guiding line in the Act for exercise 
of discretion in one way or the other. 

6. In paragraph 6 of that deci- 
sion it was observed that the vires of 
Section 3, providing for levy of assess- 
ment, was not challenged. Mr. Rath 
challenges the constitutionality of Sec- 
tion 3 in this case, 

T. Sections 3 and 4 run thus:— 

“3. Levy of assessment on lands ùn- 
authorisedly occupied:— Any person un- 
authorisedly occupying any land which 
is the property of Government shall be 
liable to pay by way of assessment- 


(i) if the land so occupied was at. 


any time assessed to rent the full assess- 


ment for the whole period of occupation 


or a part thereof proportionate to the 


area occupied, as the case may be, pro- 


vided that for special reasons the Col- 
lector or subject to his control a Deputy 
Collector or a Sub-Deputy Collector may 
impose the full assessment of rent or any 
lesser sum irrespective of the area oc- 
cupied; 

(ii) if the land so occupied was not 
at any time assessed to rent, an assess- 
ment on the area occupied calculated 
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from the same period at the rate impos- 
ed on lands of a similar description and 
with similar advantages in the vicinity, 
or when no such prevailing rate exists, 
in such manner as may be prescribed 
under Section 8: 


Provided that notwithstanding any-= 
thing in the Tenancy Laws for the time 
being in force payment of assessment 
under this section shall not confer any, 
right of occupancy. 


Explanation:—- For the purpose of 
this action occupation for an incomplete 
portion of an agricultural year may be 
deemed to be occupation for the whole 
of such year. 


4, Decision as to the amount of as- 
sessment shall not be challenged in any. 
Civil Court:— The decision as to the rate 
or amount of rent assessed payable. under 
Section 3 shall be recorded in writing 

and shall not be called into question in 
any Civil Court.” 


It would be apparent that even 
though a person in unauthorised occupa- 
tion was liable to pay the assessment 
made under Section 3. it was open to 
the State to file suit for damages on ac- 
count of trespass which would include 
the amount of assessment. The reason- 
ing on the basis of which Section 5 was 
declared ultra vires fully applies to Sec- 
tion 3 also. It is not necessary to repeat 
the same reasoning. We are satisfied 
that Section 3 is also hit by Art. 14 and 
is void. 


8, The result of the aforesaid) - 
analysis is that Sections 3, 5 and 6 arel. 
violative of Art. 14 and are accordingly 
void. In Civil Reference No, 3 of 1970 
(Orissa), (Hari Sahu v. Union of India) 
we have held that if the particular sec- 
tions of a statute which constitute the 
very core of the Act are struck down as 
being unconstitutional and void, then thel 
rest of the sections which are merely 
ancillary to those sections and cannot in- 
dependently survive must also be struck 
down. Sections 3, 5 and 6 constitute the 
very core of the Act and consequently 
the entire Act must be struck down as 
oe still-born and dead and as such 
voi 


9, It is contended on behalf of 
the State that after the passing of the 
amending Act the Act is intra vires and 
Sections 3, 5 and 6 of the Act are valid, 


10. It is, therefore, necessary to 
read the provisions of the amending Act, 
It is in six sections. Section 1 deals with 
short title and commencement. Section 2 
prescribes the period of limitation for 
starting a proceeding under Sections 3, 
5. 6 and 6-A and for appeal which has 
not been provided in the Act. Section 3 
says that Sections 13 and 14 of the prin- 
cipal Act shall be.and shall be deemed 
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always fo have been omitted. Section 4 
introduces Section 15-A in the principal 
‘Act barring alternative remedies in any 
other court of law. Section 5 deals with 
restoration of proceedings already dis- 
missed and Section 6 with repeal and 
savings. 
It would thus be seen from the 
scheme of the amending Act that it does 
not constitute re-enactment of the Act. 
The amending Act is not self-contained 
and complete in itself. 


11. We have already held in ! vil 
Reference No. 3 of 1970 (Orissa) that 
' when an Act is struck down as uncon- 
stitutional it is still-born and dead rom 
its inception. Such a still-born and Jead 
Act cannot be resuscitated into life by an 
amending Act unless the latter is a com- 
plete re-enactment of the Act itself. | In 
the process of re-enactment the Act may. 
be given retrospective effect. 

The amending Act in this case is Inot 
a re-enactment. It cannot. therefore, 
resuscitate the Act into life. Both ‘the 
Act and the amending Act are ur con= 
stitutional and void and are accordingly 

struck down, i 

12. Even the amending Act! is 
defective on the face of it. Sections 5 
and 6 had already been declared ultra 
vires by this Court. The amending Act 
does not purport to revive Sections £ land 
6 into life. There is no reference to 
those two sections in it. The result is 
that even if the amending Act is valid. 
there would be no sections correspond- 
ing to Sections 5 and 6. | 


13. We would now sum up 
conclusions:—— 

(i) Section 3 of the Act is his) by 
Art. 14 of the Constitution and is void. 

(ii) Sections 3. 5 and 6 of the Act 
being void, the entire Act is still-born 
and void. | 

(iii) The amending Act is not aire- 
ga It cannot revive the Act ants 
ife. 


oes 


(iv) Both the Act and the amending 
lAct separately and together are vcid, 


14, In view of our aforesaid con- 
clusions, it is not necessary to examine 
the argument of Mr. Rath referred in 
paragraph 3 (iv). 


15. The Act being void, there is 
no law on the basis of which the assess- 
ment or eviction proceeding could be 
started. 


16. In the result, the writ epplt- 
cation is allowed. The impugned order 
(Annexure-F) jis quashed. The assess- 
ment made and penalty imposed b~| the 
Tahasildar and his suggestion to initiate 
a proceeding for eviction are quashell A 
writ of certiorari be accordingly ost 
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In the circumstances there will be no 
order as to costs, 
AY, J.:— 17. I agree. 


Petition allowed. 
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G. K. MISRA, C. J. & B. K. PATRA, J. 
Pranakrushna Pradhan and another, 
Petitioners v. Harekrishna Pradhan and 
others. Opposite Parties. 


O. J. C. No, 353 of 1968, D/- 22-7- 
11971, to quash order of K. C. Misra. Addl, 
Dist, Magistrate, Cuttack, D/- 22-4-1968. 


(A) Tenancy Laws — Orissa Estates 
Abolition Act (1 of 1952), S. 7 (1) — On 
the application made by an intermediary 
under S. 8-A of the Act if the fand is 
settled under Ss. 6 and 7 of the Act on 
him his co-sharer will also be entitled to 
the benefit — (X-Ref:— Section 8-A). 
AIR 1965 Orissa 188 & (1971) 1 Cut WR 


605, Rel. on. (Para 5) 
. (B) Tenancy Laws — Orissa Estates 
Abolition Act (1 of 1952), 5. 8-A —- Co- 


sharer of intermediary can file an appli- 
cation under the section. 

As the word ‘intermediary’ in the 
section includes his co-sharer and has 
not the same meaning as it is in Sec- 
tion 7 (1) (a) where distinction between 
intermediary and his co-sharer is main- 
tained, the co~-sharer can file an applica- 
tion under Section 8-A for settlement of 
land under Ss. 6 and 7 of the Act. 


(Para 5) 
(C) Constitution of India, Art. 226 — 
Certiorari —- Court can correct an error 


apparent on the face of the record. 

Where an appellate authority after 
recording all factual findings that the 
parties to a proceeding were living joint- . 
ly in one house on payment of one 
chaukidari tax and that they were in 
joint possession of the agricultural lands 
and that rents and water rates were paid 
jointly, failed to draw the only legal in- 
zerence therefrom that the parties were 
co-sharers it is an error apparent on the 
face of record and the High Court can 
correct it in the exercise of its power 
under the Art, 226. (Para 8) 
Cases Referred: Chronological Paras 
(1971) 1971-1 Cut WR 605, Smt. 

Gita Mohanty v, Gelhi Mani Bewa 5 
(1965) AIR 1965 Orissa 188 (V 52)= 

31 Cut LT 671, Hemchandra 

Dansana v. Dolamani Dansana 5 

G. Rath, for Petitioners; D, Mohanty 
and S. C. Das, for Opposite Parties. 

G. K. MISRA, C. J.:— The follow- 
ing genealogy would show the relation- 
ship of the petitioners and opposite par- 
ties 1 to 3. 
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ARTA PADHAN 
| 
| 
Dinabandhu Maguni Gurubari 
(died F 1958) (died issuelesg) (died in alas 
| | | pot | 
Harekrishna § Ramkrushna Batakrushna Pranakrushna Balakrishna 
(O.P. 1) (O.P. 2). (O.P. 3) (P. 1) (P. 2) 


The correctness: of the genealogy is not 
disputed before us. The petitioner’s case 
is that the family was possessed of agrix 
cultural lands and they and opposite par- 
ties 1 to 3 as cosharers were in joint pos= 
session of the disputed lands. Dinabandhu, 
father of opposite parties 1 to 3, died in 
1958. Thereafter ` Harekrishna (O. P. 
No. 1) became the karta of the family. 
After the estate vested. O. P. No. 1 filed 
an application under Section: 8-A of the 
Orissa Estates Abolition Act, 1951 (here- 
inafter to be referred to as the Act) for 
settlement of the disputed lands with 
O. Ps. 1 to 3 under Sections 6 and 7 of 
the Act. There was no reference to 
the petitioners in that application as 
being cosharers. Admittedly, O. Ps. 1 to 
3 were intermediaries and they have been 
so recorded. The petitioners have not 
been recorded as intermediaries. After 
petting notice of such an application the 
petitioners filed objection under Sec~« 
tion 8-A (4) of the Act. The matter was 
enquired into. The Addl. Tahasildar, 
Salepur, came to the conclusion that the 
petitioners were cosharers of O. Ps. 1 to 
3. Accordingly, he passed an order that 
the disputed lands would be settled both 
with the petitioners and O. Ps. 1 to 3 


‘under Sections 6 and 7 (see Annexure 1), 


Against this order O. Ps. 1 to 3 filed an 
appeal before the Addl. District Magis- 
trate, Cuttack, who by his order (An- 
nexure 2) dated 13-9-1966 remanded the 
case for further enquiry. After remand, 


evidence was taken and the Addl. Taha- 


sildar came to the same conclusion that 
the petitioners were cosharers of O, Ps. 
1 to 3 and the disputed lands would be 
settled with both the parties. 
was reversed in appeal at the instance 
of O. Ps. 1 to 3 by the Addl. District 
Magistrate, Cuttack, by his order (An- 
nexure 4) dated 22-4-1968. It is against 
this order that the present writ applica- 
tion has been filed under Arts. 226 and 
227 of the Constitution. 


2. Mr, Rath for the petitioners 
contends that on the concurrent findings 
of both the Addl. Tahasildar and the 
Addl, District Magistrate that the peti- 
tioners were cosharers of O. Ps. 1 to 3 
who were admittedly intermediaries and 
had filed the application under Sec. 8-A 
for settlement of the lands under .Sec- 
tions 6 and 7 of the Act within time, the 


That order - 


Addi, District Magistrate was wrong in 
recording a finding. that the disputed 
lands would be settled with O. Ps. 1 to 
3 to the exclusion of the petitioners and 
his finding is liable to be set aside. This 
contention requires careful examination. 


3. Before examining the relevant 
question of law it would be appropriate 
to notice the findings of both the sub 
ordinate authorities. The Addl. Tahasil~ 
dar came to the conclusion that the peti- 
tioners and O. Ps. 1 to 3 were living 
jointly in one house on payment of one 


Choukidari tax and they were in joint 


possession of the disputed agricultural 
lands and that rents and water-rates were 
being paid jointly by both the parties. 
On these findings he arrived at a clear 
conclusion that the petitioners were Co- 
sharers and that the disputed lands would 
be settled with them along with O, Ps, 
I to 3, 


4, So far as the factual aspect is 


‘concerned, the appellate authority: arriv~ 


ed at the same conclusion. His finding 
may be quoted in his own language as 
follows:-—~ , 


“It is clear from the finding of the 
lower court that the parties were living 
together and enjoying the usufructs of 
the land peacefully until the recent settle- 
ment operations. After the settlement 
was taken up the appellants (O. Ps. 1 to 
3) wanted to get the lands recorded: in 
their name exclusively and there was 
protest from the respondents (petitioners), 
In the preliminary. records both parties 
have been jointly recorded in ‘respect of 
the land. The matter is still pending 
before the Settlement Officer for decision, 
As already discussed, the mere fact that 
the parties were living jointly cannot 
establish the claim of the respondents 
(petitioners) as intermediaries. It is for 
them to take shelter in proper court of 
law to establish their. claim as interme- 
diaries and get it so recorded in the pro- 
per record of rights.” 


It would thus be seen that the ap- 
pellate authority did not differ from the 
Addl, Tahasildar so far as the factual 
finding is concerned. On the findings of 
the appellate authority. that the peti- 
tioners were in joint possession of the 
disputed agricultural lands with opposite 
parties 1 to 3 and that they were living 
together and that rents and water-rates 
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were being paid jointly, there is n3 
escape from the conclusion that both the 
parties were at least cosharers if not co- 
parceners. We need not go into the ques- 
tion. whether the parties continued to be 
coparceners or not as the petitioners are 
entitled to relief if they were cosharers. : 


5. Mr. Mohanty for opposite ' par- 
ties 1 to 3.fairly concedes that the af- 
pellate authority misdirected himself in 
examining the question whether the peti- 
tioners were intermediaries and ultima- 
tely recording a finding that they were 
not intermediaries and that they must 
establish their claim in proper court of 
law. This concession is well founded. 
Law is no well settled that on the ap 
plication under Section 8-A of an inter; 
mediary for settlement of land under 
Sections 6 and 7 of the Act the benefit 
would accrue to the cosharers (see 31 Cut 
LT 671 = (AIR 1965 Orissa 188), Hem: 
chandra Dansana v. Dolamani Dansana Sz 
(1971) 1 Cut WR 605, Smt. Gita Mohanty 
y. Gelhi Mani Bewa). 

It would ‘be appropriate to extra + 
Section 7 of the Act so far as relevant:' 
. "7 (1) On and from the date of vesi- 

(a) all lands used for agricultural or 
horticultural purposes which were in khas 
possession of an intermediary on the date 
of such vesting, 

(b) xx xx XX | 

(c) xx XX xx i 

shall. notwithstanding anything con- 
tained in this Act, be deemed to be setil- 
ed by the State Government with such 
intermediary and with all the shar- 
holders owning the estate and such 
intermediary with all the 
holders shall be entitled to retain pes- 
session thereof and hold them as raiyz ts 
under the State Government having ce- 
cupancy rights in respect of such lands 
subject to the payment of such fair and 
equitable rent as may be determined by 
the Collector in the prescribed manner. ý 

A simple analysis of this provision 
would indicate that on an application 
made by the intermediary, his cosharer 
would also get the advantage of being 
recorded with him as a raiyat in respect 
of lands which would be settled with tae 
intermediary. 

Section 8-A (1) prescribes that the 
intermediary shall file his claim in the 
prescribed manner for settlement of fair 


and equitable rent in respect of lands - 


and buildings which are deemed to be 
settled with him under Section 6 or Sec- 
tion 7 before the Collector within six 
months from the date of vesting. 
On a strict grammatical constructio on 
it may appear that it is only when the 
intermediary makes the application that 
his cosharer will derive the benefit uncer 
Section 7 (1) (a) The word ‘interme- 


i 
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diary’ in Section 8-A will not, however, 
with reference to the context carry the 
same meaning as in Section 7 (1). Under 
Section 7 (1) a distinction between the 
intermediary and- his cosharers is main 
tained. A cosharer of an intermediary is 
entitled to file an application under Sec- 
tion 8-A. ‘Otherwise it would entail greaf 
injustice inasmuch as if the recorded in~ 
termediary would not make an applica- 
tion, his cosharers will be deprived of 
the benefit of settlement. We must, 
therefore, in the context of the two sec- 
tions construe the word ‘intermediary’ in 
Section 8-A (1) as including his cosharers. 
The question is, however, academic in 
this case as the intermediaries made the 
application and the cosharers filed the 
objection. 


6. The position of law on the 
aforesaid analysis is that on the applica- 


_ tion. made by opposite parties 1 to 3 for 


settlement of the disputed lands under 
Sections 6 and 7 the benefit would accrue 
o the petitioners as their cosharers. 


7. The appellate authority mis- 
directed himself in addressing himself to 
the question whether the petitioners were 
intermediaries or not. That was wholly 
irrelevant. If O, Ps. 1 to 3 were inter- 
mediaries the petitioners would derive 
the benefit as their cosharers. The only 
question which both the courts were call- 
ed upon to decide was whether the peti- 
tioners were cosharers of O. Ps. 1 to 3. 
On the findings recorded even by the 
appellate authority there cannot be any 
escape from the conclusion that the peti- 
tioners were cosharers of O. Ps. 1 to 3 
though he did not expressly use that 
expression. All the necessary ingredients 
of the jural relationship of one being 
the cosharer of another have been found 
in favour of the petitioners and the 
necessary legal inference has not merely 
been drawn by recording a clear finding 
that petitioners are cosharers, 


8. Mr. Mohanty accordingly seri~ 


ously contends that in exercise of our 


jurisdiction in a writ of certiorari we 
cannot ourselves record a finding that the 
petitioners were cosharers of O. Ps. 1 to 
3 and the appellate order must be quash- 
ed and the case should be remanded to 
the appellate authority for recording such 
a finding. We are unable to accept such 
a contention. In exercise of jurisdiction 
in a writ of certiorari this Court can 
correct an error apparent on the face of 
the record. The error that was com- 
mitted by the. appellate authority was to 
record, all factual findings and not to 
draw the legal inference therefrom, Such 
an error is apparent on the face of the 
record and can be corrected by us. To 
correct such an error. it does not require 
any intricate process of reasoning. We. 
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are. therefore, unable to agree with Mr. 
Mohanty that on the facts and circum- 
stances of this case the matter should 
be remanded to the appellate authority 
merely to record a finding that the peti- 
tioners were cosharers of O. Ps. 1 to 3. 
The Estate Abolition authority had juris- 
diction to decide the question if the peti- 
tioners were cosharers. 


9. ‘On the aforesaid E A we 


are clearly of the conclusion that the . 


petitioners were cosharers of opposite 
parties 1 to 3. The disputed lands must 
eben be settled under Sections 6 and 
7 of the Act both with O. Ps. 1 to 3 and 
the petitioners. 

In the result, the order of the 
appellate authority is quashed. A writ 
of certiorari be accordingly issued. The 
writ application is allowed but in the 
circumstances without costs. 

PATRA, J. :— 11. I agree. 
Petition allowed, 


S a 
: AIR 1972 ORISSA 94 (V 59 C 31) 
A. MISRA, J. l : 
Bipin Behari Pansari, Appellant v, 
‘M/s. Asoka Marketing Ltd., Respondent. 
M. A. No. 63 of 1970. D/- 12-7-1971. 
from Order of R. N. Panda, Sub. J 
Bolangir. D/~ 30-4-1970. ` 
Civil P. C. (1908), O. 21, R. 50 (2) — 
Decree against firm — Execution against 


ty 


partner personally —- When challengeable. - 


A partner against whom an order 
permitting execution personally against 
him is passed under the sub-rule and 
who allows it to be final not having ap- 
pealed against it, cannot question under 
Section 47 the order passed against him 
under the sub-rule — (X-Ref:—. Civil 
P. C. (1908), S. 47). (Paras 4, 5) 
l R. K. Kar, for Appellant. - 

JUDGMENT:— This is an appeal by 
the judgment-debtor against an order. of 
the Subordinate Judge, Bolangir reject- 
ing his objection under Section 47, Civil 
P. C. in Ex, Case No. 23 of 1967. The 
facts. in brief, are as follows:— 

A Decree was passed by the Calcutta 
High Court on its original side in Award 
Case No. 74 of 1958 against the firm 
Ramgopalji Kantilal. - The decree was re- 
ceived on transfer for execution by the 
Subordinate Judge, Bolangir on which 
Ex. Case No, 23 of 1967 was started on 
29-3-1967. Execution was sought- against 
M/s. Ramgopalji Kantilal through pro- 
prietors Bipin Behari Pansari, the present 
appellant and Kantilal Pansari. As the 
names of these two persons did not ap- 
pear on the decree, on objection raised 
by the office, the decree-holders filed an 
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- He objected to the 


A. LR. | 
application under Order 21, Rule 50, Civil 
P. C. for leave to add the present ap- 
pellant and Kantilal Pansari who are 
alleged to be partners of the judgment- 
debtor firm and to proceed against them 
for realisation of the decretal amount. 
The court below allowed the application 
on 26-6-1967. The present appellant as 
a judgment-debtor appeared on 13-7-1967 
and took time to file objection. Further 
time was taken by him on subsequent 
dates, but ultimately as no objection was 
filed, it passed an order directing the 
decree-holders to take further steps in 
the execution by 29-8-1967. On 29-8- 
1967, the decree-holders filed requisites 
for issue of warrant of attachment of 
the properties of the appellant. The judg- 
ment-debtors were granted further time 
ta. file their objection till 23-9-1967. On 
this date, an application . under Sec, 47, 
Civil P. C. was filed by the appellant. 
execution of the 
decree on the ground, that he is not 
the proprietor of the firm Ramgopaliji 
Kantilal against whom the decree was 
passed; that there was no such person 
as Kantilal Pansari; that the firm not 
being a registered one, the decree not 
executable and that the award on the 
basis of which.the decree had been 
passed was void and- a nullity. . These 
objections having been rejected, the pre- 
sent appeal has been preferred, 


2. Learned Counsel for appellant 
at the commencement advanced the 
following contentions: (1) The judgment- 
debtor firm being a fictitious one, the 
decree is not executable; (2) the appel- 
lant not being a proprietor or partner 
of the firm, the decree cannot be ex-~ 
ecuted against him; (3) Section 69 of the 
Partnership Act is a bar to the execu- 
tion of the decree against a- partner of 
a firm and (4) the award on which the 
decree was passed is a nullity as ap- 
pellant had no notice before passing of 
the award, 


3. None appeared for the respond- 
ent. Though initially the aforemention-~ 
ed four contentions were: advanced, dur- 
ing the course of arguments,. learned 
Counsel for appellant did not press. con-~ 
tention Nos, 1. 3 and 4, and therefore, 
they stand rejected as not pressed and 
it is not necessary to deal with them on 
merits. The only point urged by learn- 
ed Counsel for appellant in this appeal 
is that the appellant not being a pro- 
prietor or partner of the firm against 
which the decree was passed, the same 
is not executable against him.. 


4. On a consideration of the evi- 
dence, the court below has found that 
the appellant was a partner of the judg- - 
ment-debtor firm and nothing substantial 
has been pointed out to interfere with) 
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this finding. Apart from this, on another 
ground also, this contenticn of the ar 
pellant cannot be entertained. Ur- 
doubtedly, the decree was passed against 
the firm Ramgopalji Kantilal and tke 
name of the appellant did not appear in 
the decree as he was not impleaded in 
the award proceedings oy his namai 
Order 21, Rule 50, Civil P. C, provides 
for execution of decrees passed against 
firms. A decree against a firm in tke 
name of the firm has the seme effect as a 
decree against all the partners. It can 
therefore be executed against the who_é 
of the partnership property as provided 
in Cl. (a) of sub-rule (1). It can also kė 
executed against any one or more of tre 
partners personally, though before ths 
is done. certain conditions have to ke 
satisfied and certain procedure has to ke 
followed as prescribed under this rula! 
Thus, it may be executed personaly 
against any person coming under Cis, (b) 
and (c) of sub-rule (1), inasmuch as, in 
such cases, it is to be safely assumed 
that the person proceeded against hed 
knowledge of the suit and that his liab.- 

lity as a partner has been established! 
Secondly, the decree can also with leave 
of the court be executed personaly 
against any other person as being à 
partner of the firm as provided in subb 
rule (2). Sub~rules (2) and (3) run as 
follows: l i 


*(2) Where the decree-holder claims 
to be entitled to a cause the decree to he 
executed ‘against any person other then 
such a person as is referred to in sub- 
rule (1), Cls. (b) and (c). as being a 
partner in the firm. he may apply zọ 
the court which passed the decree for 
leave, and where the liability is not 
disputed such court may grant such 
leave, or, where such liability is dis} 
puted, may order that the -liability af 
such person be tried and determined n 
any manner in which any issue in a 
suit may be tried and determined. 
(3) Where the liability of any perscn 
has been tried and ‘determined under 
sub-rule (2), the order made therecn 
shall have the same force and be sub} 
ject to the same -conditions as to ave 
peal or otherwise as it were a decree.” 
By virtue of the Patna amendment adl 
opted by this Court, the application for 
leave can be also made to the court 
which the decree is sent for real 
ion. 


5. In the present case, it is aai 
disputed that .the decree-holders made 
an application for leave to add the 
present appellant as a partner of the 
firm under sub-rule (2) of Order el, 
Rule 50, Civil P, C. and such leave was 
_ ranted. An enquiry under sub-rule 2) 
is necessitated only where the liabiliży 
is disputed. The liability not having bezh 
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disputed. leave was granted and the 
decree-holders were permitted to pro- 
ceed against the appellant as a partner. 
This order had the effect of a decree 
which as provided under sub-rule (3) 
was appealable. The appellant not having 
preferred an appeal, the order has be- 
come final and conclusive and has the 
force of a decree. It is not open to the 
appellant to raise an objection under Sec- 
tion 47, Civil P. C. questioning the order 
of the court granting leave under sub- 
rule (2) of Order 21, Rule 50, Civil P, C. 
Therefore, the Court below has rightly 
rejected his application and it is not open 
to him now in a proceeding under Sec- 
tion 47, Civil P. C. to reagitate the ques- 
tion that he was not a partner of the 
frm and on that ground the decree is 
not executable against him, 

6. Thus, considered from either 
point of view, I find no merit in this 
appeal which is accordingly dismissed 
with costs. 

Appeal dismissed, 


AIR 1972 ORISSA 95 (V 59 C 32) 

R. N. MISRA AND B. C. DAS. JJ. 

Khirodnath Gountia. Petitioner v. 
Arjun Panda, Opposite Party. 

Civil Revn. No. 380 of 1970. D/- 
12-7-1971, from order of B. K. Patnaik, 
Munsif. Bargarh. D/- 27-8-1970. 

(A) Negotiable Instruments Act (1881), 
S. 4 — Promissory note —— In order to 
make a document a promissory note, it 
must show, in addition to the requisites 
of S. 4, the intention to make a promis- 


sory note. (Para 5) 
{B) Negotiable Instruments Act (1881). 
S. 4, Ulustration (b) — Promissory note 


— Statutory illustration cannot be ignor- 
ed and full importance has to be given 
to the same — In the absence of anv bar 
to negotiability in the document it shall 
be presumed to be negotiable. AIR 1916 
PC 242 & AIR 1968 Madh Pra 4 & AIR 
1962 Raj 68 (FB) & AIR 1936 PC 171, 


Foil, (Para 6) 
(C) Negotiable Instruments Act (1881), 
. 4 — Promissory note — Name given 


to a document is not the determinative 
feature for deciding the nature of it — 
If it satisfies all the requisites of a pro- 
missory note, calling it a receipt would 
not change its nature. AIR 1957 Raj 360, 
Foll. (Para 7) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 Ker 189 (V 56)= 
1968 Ker LT 869, A. K. Hameed “2 
v. Appukutti 5 
(1968) ATR 1968 Madh Pra 4 
(V 55) = 1967 Jab LJ 736, 
EKodorilal v. Sukhlal 
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(1966) AIR 1966 Andh Pra 215 
(V 53) = (1964) 2 Andh WR 472, 
State Bank Hyderabad Vv. Ranga- 
nath 5 

(1962), AIR 1962 Pat 325 (V 49)=: 

1962 BLJR 411. Ram Narayan vV. ; 
Ram Chandra 5 

(1962) AIR ` 1962- Raj 68 (V 49)=— 
. 1961 Raj. LW -653 (FB), Nanga 
v. Dhannalal 

(1959) AIR 1959 All 583 (V 46)= . 
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R. N. MISRA, J.:— This is an ap- 
plication of the defendant under Sec- 
tion 155. ‘Civil P. C. When it came up 
for hearing before his Lordship the Chief 


Justice, he directed that this revision ap- - 


plication be heard by a Division Bench, 
That is how the matter is before us, 

2. The . plaintiff-opposite -party 
filed Money Suit No. 8/31 of 1968 in. the 
court of the learned Subordinate Judge, 
Bargarh, asking for recovery of a sum 


of Rs. 1000/-. In paragraph 1 of the plain. 


the. plaintiff stated that on 5-2-1965- .the 
defendant incurred a loan of Rs. 1090/- 
undertaking to pay by the following 
Chaitra Purnima the principal along with 
interest and in evidence of the transac- 
tion had executed a receipt. In spite of 
repeated demands the defendant failed to 
pay. Therefore, the suit was instituted. 
The suit was transferred to the Munsif 
for trial. 

3. . During trial dispute was rais- 
ed by the defendant when the plaintiff 
wanted the document dated 8-2-1965 to 
be received in evidence. The defendant 
took the stand that the document was a 
promissory note and as it had not been 
properly stamped it could not be receiv- 
ed in evidence in view of’ the provisions 
of Section 35 of the Stamp Act. The 
learned Munsif examined the matter and 
held that the document was a bond with- 
in the meaning of Section 2 (5) (a) of 
the Stamp Act, and repelled the conten- 
tion of the defendant that it was a pro- 
missory note. This revision is directed 
against that decision of the learned 
Munsif dated 27-8-1970. ~ 

4, As we have already indicated 
the plaintiffs stand in the plaint. was that 
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the document was a receipt. The learn= 
ed Munsif has held it to-be a bond and 
the defendant wants us to hold that it 
is a promissory note. If the document: 
turns out to be a receipt it has been 
duly stamped. If the conclusion of the 
trial court is upheld, as a bond it has 


- to. be impounded and. can be received in 


evidence. If it ultimately turns out to 7 
be a promissory note and we hold with | 


the defendant the document shall not be ` 


admissible in evidence because the pro- 
per stamp.payable on the promissory note 
would be 15 paise and it admittedly bears 
a stamp of 10 paise only. The first pro- - 
viso of Section 35 of the -Stamp Act 
would stand in the way of the document 
being admitted into evidence. " 


5. Mr, Mohapatra for the peti- 


tioner and Mr. .Rao who appears for thè 


defendant amicus curiae do not want us 
to hold the document to be a bond. The 
dispute is between. two rival contentions 
— Mr. Rao for the plaintiff contending 
that it. is a receipt and Mr. Mohapatra 
for the defendant contending that it is 
a promissory note. We shall therefor 6, 
not examine whether the document is a ~ 
bond though the learned Munsif had 
taken that view. A promissory note has. 
been defined in Section 2 (22) of the’ 
Stamp Act to mean “a promissory note 
as defined by the Negotiable Instruments 
Act, 1881; it also includes a note pro- 
mising the payment of any sum of money 
out of any particular fund which may, 
or may not be available. or upon any 
condition or contingency ‘which. may or 
may not be-performed or happen.” As 
the definition: in this Act adopts the 
definition in. the Negotiable Instruments 
Act we will: have to. look into Section 4 
of the Statute. Under Section 4 a pros 
missory note is said to be ; 


. “A ‘promissory Note’ is an instru- 
ment.in writing (not being a bank note 
or a currency note) containing an uncoa- 
ditional undertaking.. signed by the 
maker, to pay a certain sum of money 
only to, or to the. order of, a certain 
SR or to the bearer of ‘the instru- 
men 


Mr. Mohapatra soctcadls that he does not - 
want the wider definition under S. 2 (22) 
of the Stamp Act and claims that by 
reference to Section 4' of the Negotiabie 
Instruments Act the document under con- 
siceration becomes a promissory note. On 
analysis the requisites indicated in Sec- 
tion 4 of the Negotiable Instruments -Act 
in order- to make a document a promis- 
sory note are these:— 


(1) It must be in writing and signed 
by the maker; 

(2) It must contain an unconditional 
undertaking to pay a certain sum of. 
money only and nothing more; 
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(3) It must be payable on demand or 
at a fixed or determinable future time: 


(4) It must be payable to or to the 
order of a specified person or to the 
bearer, 


There is unanimity of judicial opini m 
that in addition to the above require- 
ments the instrument must be such as to 
show the intention to make a promissory 
note. Several cases have been placed 
before us by the learned counsel : on 
either side. But before we examine the 
decisions we think it proper to analyse 
the document itself first to ascertain 
which of the conditions referred to above 
are: satisfied, 


Admittedly the document is in writ- 
ing and has been signed by the maker. 
Therefore. the first requisite is satis- 
fied. It also contains an unconditional 
promise to pay a definite sum to a cer- 
tain payee. Therefore, the second re~ 
quisite is also satisfied. There is no dis- 
pute between the learred counsel that 
the amount is payable at any time before 
the following Chaitra Purnima. As such 
the third condition is also satisfied. There 
is, however, serious dispute that the 


document does not have provision for, 


negotiability and as such cannot bée a 
promissory note. This aspect of the 
matter would require independent ex~ 
amination. It may be pertinent to note 
that the document in the last sentence 
shows that it is a handnote and the de- 
fendant states that he has executed the 
hand-note as evidence oz the loan trans- 
action. 
in ordinary parlance means a promissory 
note. Therefore, in the document itself 
there is indication that it was passedjon 
by the defendant to the plaintiff as a pro- 
missory note. So far as the intention 
of the parties is concerned this statement 
in the handnote itself seems to be not 
only relevant and germane, but scme- 
what conclusive to show that at the 
point’ of time when the document was 
executed parties. intended it to be: a 
promissory note. The only dispute which 
requires a detailed examination is want 
of negotiability. Mr. Mohapatra does 
not contend that even if a document 
is not negotiable it would become a pro- 
missory note. But he seeks to empha- 
sise on the fact that a promissory note 
may be negotiable even if there is :no 
indication in the document itself. For 
this contention of his he relies upon. the 
first explanation to Section 13 of the 
Negotiable Instruments Act. It pro- 
vides: 

“A promissory note, bill of éx- 
change or cheque is payable to ozder 
which is expressed to be so payable | or 
which is expressed to be payable {to 
particular person, and does not contain 
words prohibiting transfer or indicating 

. 10°79 Oricsal7 Y Cage 2Q 
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an intention that it shall not be trans- 
ferable,” 

Mr. Mohaptra, therefore, contends 
that as there is no bar against transfer- 
ability in the document, even in the 
absence of a clear stipulation of nego- 
tiability it is negotiable. He relies in 
support of his proposition on the deci- 
Sion in AIR 1968 Madh Pra 4 (Kadori- 
lal v. Sukhlal), AIR 1957 Raj 360 (Go- 
paldas v. Ramdeo). AIR 1962 Raj 68 
(FB) (Nanga v. Dhannalal), and AIR 
1969 Ker 189 (A. K. Hameed v. Appu- 
kutti). On the other hand, Mr. Rao 
contends that no advantage of Section 
13, Explanation (i) of the Negotiable 
Instruments Act can be taken in assum- 
ing negotiability of the document in the 
absence of express words making it ne- 
gotiable. The definition under ' Section 
2 (22) of the Stamp Act refers to the 
Negotiable Instruments Act of 1881 and 
does not refer to the amendment of 
Section 13 in 1919. Therefore, to deter- 
mine whether a document is negotiable 
and so a promissory note, we have to 
confine ourselves to the provisions of 
the Negotiable Instruments Act as it 
stood in 1881 and assistance of Sec- 
tion 13. Explanation (i) cannot be taken. 
In support of this proposition of his he 
relies upon the decisions in AIR 1962 
Pat 325 (Ram Narayan v. Ram Chan- 
dra), AIR 1959 All 583 (SB) (Mohd. 
Mustafa Ali Khan v. Raj Rajeshwari 
Devi). AIR 1959 Andh Pra 653 (Rama- 
kistiah v. Yellappa), and AIR 1966 Andh 
Pra 215 (State Bank, Hyderabad v. Ran- 
ganath). The two decisions of 1959— one 
of the Allahabad High Court and the 
other of the Andhra Pradesh High 
Court are Full Bench decisions. We 
have analysed the decisions cited at the 
Bar on both sides. We are, however, 
not impressed by the stand taken by 
Mr. Rao. Their Lordships of the Judi- 
cial Committee in AIR 1936 PC 171 
(Mohd. Akbar Khan v. Attar Singh) 
were considering a document of 1917, 
that is, prior to the amendment of 1919. 
While dealing with the negotiability of 
the document Lord Atkin in the pro- 
nouncement of the Board stated: 


“Having heard the discussion their 
Lordships have come to the conclusion 
that the document was not a promissory 
note. The Indian Stamp Act does not 
suffer from the defect of the English 
Stamp Act in ignoring the definitions in 
the Bills of Exchange Act, 1882, and 
enacting a definition of its own. ‘pro- 
missory note’ as defined by Section 2 
(22) and by that sub-section ‘Promissory 
Note’ means a promissory note as de- 
fined by the Negotiable Instruments Act, 
1881. By the latter Act, Section 4 (a) 
‘promissory note’ is an instrument in 
writing (mot being a bank note or a 
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currency note) containing an uncondi- 
tional undertaking, signed by the maker, 
to pay a certain sum of money only to, 
or to the order of, a certain person or 
to the bearer of the instrument. There 
follow illustrations lettered (a) to (h) of 
which three, only need be set out. 

A signs instruments in the follow- 
ing terms: 


(a) I promise to pay B or order 
Rs. 500. . 
(b) I „acknowledge myself to be 


indebted to B in Rs, 1000/- to be paid 
on demand, for value received, 

(c) Mr. B. IOU Rs. 1000/-. . 

The instruments respectively mark- 
ed (a) and (b) are promissory notes. 
The instruments respectively marked (c) 
are not promissory notes. 

It ig necessary to refer to Section 13: 

‘A negotiable instrument means a 
promissory note assessore payable either 
to order or to bearer.’ ` 

Explanation.— A promissory note... 
nA is payable to order which is ex- 
pressed to be so payable or which is ex- 
pressed to be payable to a particular 
person, and does not convey words 
prohibiting transfer or indicating an in- 
tention that it shall not be transferable. 

The instrument in question in this 
case is according to the authorised 
translation in the following terms: 


May God protect us. This (one) 
receipt is hereby executed by Bhai Hira 
Singh Attar Singh Kharbanda, resident 
of Hoti, for Rs. 43,900/- (forty three 
thousand and nine hundred rupees) half 
of which amount comes to twenty one 
thousand nine hundred and fifty, re- 
ceived from the firm of Lala Duni 
Chand Lala Hari Chand Sethi for and 
on behalf of Goptain Mahommad Akbar 
Khan of Hoti. This amount to be pay- 
able after 2 (two) years. Interest at 
the rate of Rs. 5.4.0 (Rupees five annas 
four) per cent per year to be charged. 
Dated this 20th day of Chetra (first 


month of Hindu Calender year) Sam- 
bat 1974, corresponding to Ist April 
TOUT aa 


If this document is otherwise with- 
in the definition of a promissory note, 
it would seem that it must be negoti- 
able, for there appear to be no words 
prohibiting transfer or indicating an in- 
tention that it should not be transfer- 
able. It must be admitted that it would 
be a somewhat unusual visitor in the ac- 
customed circles of negotiable paper.” 


Having held that it was negotiable 


their Lordships, however, found that 
the document did not contain any 


undertaking to pay and, therefore, in- 


their Lordships’ view it was not a pro- 
missory note. In view of the aforesaid 
decision of their Lordships of the Privy 
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Council we do not think the reasoning 
adopted in the four decisions cited by 
Mr. Rao, can be accepted. The docu- 
ment in question before their Lordships 
of the Judicial Committee was of the 
year 1917. It contained no clear terms 
of negotiability, but it did not. have 
any restrictive clause. Their Lordships 
brought in the concept of S. 13 of the 
Negotiable Instruments Act to test the 
document, Firstly the document was prior 
to the amendment of 1919 and secondly 
In view of the reasoning adopted in the 
decisions cited by Mr. Rao assistance of 
Section 13 Explanation (i) was not in- 
vokable. Yet the Judicial Committee. 
did both and held that if it was other- 
wise a promissory note if was -negoti- 
able, 


6. Illustration (b) under Section 
4 of the Negotiable Instruments Act is 
statutory. We may reproduce it again: 

“I acknowledge myself to be in- 
debied to B in Rs. 1000/-, to be paid on 
demand, for value received.” 


This is a statutory illustration of a 
promissory note. Mr. Rao concedes that 
in the illustration negotiability has not 
been indicated. This illustration stands 
unamended from 1881. Though not 
clearly indicated as one of the reasons 
for the view adopted by their Lord- 
ships of the Judicial Committee in the 
aforesaid case this illustration has been 
cited in the judgment possibly to justify 
the conclusion. The Judicial Committee 
in AIR 1916 PC 242 (Md. Syedol Arif- 
fin v, Y. O. Gark) have in clear terms 
Stated that a statutory illustration can 
not be ordinarily ignored and full im- 
portance has to be given to the same. 
In the circumstances the aforesaid illus- 
tration appended to Section 4 of the 
Negotiable Instruments Act should be 
accepted as offering the proper guide- 
line in the matter. A similar view has 
been taken by a Division Bench of the 
Madhya Pradesh High Court in AIR 
1968 Madh Pra 4 (already referred to). 
A Full Bench of the Rajasthan High 
Court in AIR 1962 Raj 68 (already re- 
ferred to) also took a similar view. In 
view of what we have said above, we 
would hold that in the absence of any 
bar of negotiability in the impugned do- 
cument it shall be presumed to be nego- 
tiable. Since that was the only objec- 
tion against holding the document to be 
a promissory note and as for the rea- 
sons already indicated we overrule that 
objection; the impugned document must 
be treated to be a promissory note. 


7. Mr. Rao. had contended that 
it was a receipt. This document is noti 
a receipt because it has an uncondi- 
tional undertaking to pay and satisfies 
all the requisites’ of a promissory note. 


| 
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We agree that the name given toi a 
document is not the determinative fea- 
ture for deciding the nature of the do- 
cument. Even if the plaintiff calls| it 
a receipt in the plaint we find it ciffi- 
cult to hold that it is a receipt. We 
adopt the reasons indicated in AIR 1957 
Raj 360 to repel the contention of Mr. 
Rao that the impugned document is | a 
receipt. To add by reiteration the de- 
fendant had passed it on as a hand- 
note, that is, a promissory note. So the 
parties at the time when the docurnent 
was accepted had not intended it tc ,be 
a receipt. 


8. Our conclusion, therefore, | is 
that the document is a promissory note 
and not a receipt. As we have already 
said as a promissory note it is not ade- 
quately stamped. The impugned order 
of the learned -Munsif is vacated. This 
document shall be treated as a promis- 
sory note and shall not be admissible 
under the provisions of Section 35 : of 
the Stamp Act for the purposes of the 
suit, The learned Trial Judge is di- 
rected to dispose of the suit in accord- 
ance with law. The Civil Revision | is 
allowed, There was no appearance for 
the opposite party, we, therefore, award 
no costs. We record our appreciation, of 
the services rendered by Mr, A. K, Rao, 
Advocate, who appeared before us cmi- 
@us curiae. 

DAS, J.:— ` 9. I agree, | 


Revision allowed, 
f 


| 
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Ananda Chandra Pradhan, Aprel- 
lant v. Nilakantha Tripathy and others, 
Respondents. 


. Second Appeal No. 407 of 1967, D/- 
§-7-1971, from order of Misra, Sub | Ja 
Aska, D/- 24-6-1967. 


Transfer of Property Act (16 82), 
Section 54 — Transfer of ownershir | — 
The passing of title on execution cf a 
sale deed depends on the intention | of 
the parties with which they have exe- 
cuted the sale deed. Such intention has 
to be gathered primarily from the reci- 


tals in the sale deed and if they are 
ambiguous, from the surrounding cir- 
cumstances and the conduct of the 
parties. (Para; 6) 


Where according to the recitals in 
the sale deed prior receipt of consid2ra- 
tion money actuated the vendor to exe- 
cute the sale deed and it was found |by 
a concurrent finding that there was ino 
payment of consideration, title could not 
be said to have passed merely on the 
execution of the sale deed, (Pare! 6) 
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Messrs. B. K. Bose and B, B., Pra- 
sad, for Appellant; R. C, Patnaik, for 
Respondents, 


JUDGMENT: The plaintiff being 
unsuccessful in both the courts below 
has preferred this second appeal against 
the confirming decision of the Subordi- 
nate Judge, Aska dismissing the plain- 
tiffs suit for recovery of possession 
after demolishing the structure standing 
on the suit land, 


2. The undisputed facts are that 
the defendant No, 1, Nilakantha Tripa- 
thy (Respondent No, 1 herein) is the 
father of the defendants 2, 3, 4 (respon- 
dents Nos. 2, 3 and 4 herein). The de- 
fendant No. 5, Kantamma Patrani (Res- 
pondent No. 5 herein) purchased the 
suit property from Trilochan Tripathy 
(defendant No. 2) and Kailash Tripathy 
(defendant No, 3) by a registered sale 
deed, Ext. A dated 10-3-1960. The 
plaintiff purchased the same suit pro- 
perty under Ext. 1 dated 6-1-1964 from 
defendant No. 1. 


The plaintiff, after the aforesaid 
purchase on 6-1-1964, filed this suit in 
April 1969 on the allegation that defen- 
dant No. 1 after the aforesaid sale under 
Ext. 1, delivered possession of the suit 
lands to the plaintiff; that the aforesaid 
sale (Ext. A) by defendant Nos. 2 and 
3 in favour of defendant No. 5 was a 
fraudulent one and was not with the 
consent of defendant No, 1, who was 
the sole owner of the suit land, as the 
same was his self-acquired property. 
The defendant No. 5 constructed a 
structure on the suit land, during the 
absence of the plaintiff and thus creat- 
ed trouble on the plaintiffs peaceful 
possession of the suit land. Hence this 
suit for recovery of possession of the 
suit land after demolishing the struc- 
ies POSA thereon by defendant 

0. 


3. The defendant No. 1 in his 
written statement, inter alia, alleged 
that the sale deed (Exhibit 1) in favour 
of the plaintiff was a fraudulent one 
and without consideration and the plain- 
tiff not given delivery of possession of 
the suit land under Exhibit 1. It was 
further alleged that defendants 2 and 3, 
with the consent of defendant No. 1, 
sold, for consideration, the entire suit 
property with the house standing there- 
on and delivered possession of the same 
to defendant No. 5 in accordance with 
the said sale. 


The defendant No, 5, in a separate 
written statement, inter alia, stated that 
she purchased the entire suit property 
by a registered sale deed (Exhibit A) 
from defendants 2 and 3, and in accord- 
ance with the said sale she got posses- 
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sion of the said property, and the plain- 
tiff had no manner of right, title and 
interest over the suit property. 


On the above averments, they 
prayed for the dismissal of the suit 


with costs, 


4. The trial court dismissed the 
plaintiffs suit mainly on the findings 
that the sale deed executed by defen- 


dants 2 and 3 in favour of defendant 


No. 5 (respondent No. 5 herein) is valid 
and binding on all concerned, and by 
that defendant No. 5 acquired right, 
title and interest over the suit pro- 
perty. It also found that by the sale 
deed no consideration passed and no 
delivery of possession was effected in 
favour of the plaintiff and accordingly 
the plaintiff did not acquire any title to 
the suit lands, On the above findings, 
the plaintiffs suit was dismissed with 
costs, 


5. The appellate court confirmed 
the aforesaid findings of the trial court. 
Both the courts have found that the suit 
property was the ancestral joint family. 
property of defendants 1 to 4 and it was 
not the self-acquired property of the de- 
fendant No. 1. The appellate court in 
confirming the decision of the- trial 
court took note and accepted, on inde- 
pendent consideration of the evidence 
on record, the trial court’s findings to 
the effect that although the first defend- 
ant, the father of defendants 2 to 4, 
did not execute the aforesaid sale deed, 
Exhibit A, in favour of defendant No. 
5, he (defendant No, 1) had given his 
consent to the said: sale, and so the sale 
was valid and binding on the first de- 
fendant and his heirs, the defendants 2 
to 4, and accordingly the first defend- 
ant had no further right left in him 
to transfer the suit land later to any 
other person; that after execution of 
the sale deed (Ext, A) in 1960 in favour 
. of the defendant No. 5. possession of the 
suit Jand was duly delivered to him, 
and the said sale was for consideration; 
that there was no payment of the con- 
sideration money by the plaintiff for 
the alleged sale in his favour under 
Exhibit 1, and no delivery of possession 
was effected in his favour in accord~ 
ance with that sale. 


Arriving at the above findings the 
appellate Court held that by the above~ 
mentioned sale under Exhibit A the 
fifth defendant acquired a valid title 
over the suit site and came to possess 
the same soon after the execution of the 
sale deed and at last it concluded, 


“The plaintiff, in the circumstances, - 


cannot be said to have acquired any 
title by virtue of the purchase apart 
from the question whether the fifth de- 
fendant had acquired any title or not.” 
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Accordingly, the trial court’s judg- 
ment and decree dismissing the plaing- 
tiff’s suit were confirmed. l 

6. It was contended by Mr. Bose, 
the learned counsel for the appellant, 
that the court below acted illegally in 
holding that no title passed to the plain< 
tiff as payment of consideration money 
mentioned in Exhibit 1 could not be 
proved by the plaintiff. It was urged 
that prior or immediate payment of 
consideration not being the deciding 
factor for the validity of sale, title 
under Exhibit 1 passed to the plaintiff 
on its execution by defendant No, 1, the 
karta of the family. 

Both the courts below concurrently 
found that there was no payment of 
consideration money for the alleged 
sale under Exhibit 1, and delivery of 
possession was not effected in favour of 
the plaintiff in accordance with the said 
sale. Therefore, the crucial question for 
decision is whether on the execution of 
Exhibit 1 title to the suit lands passed 
to the plaintiff, irrespective of the paya 
ment of the consideration money. To 
decide this question the intention - with 
which the parties entered into the sale 
transactions has to be gathered. The 
above intention, as is well settled, has 
to be primarily gathered from the reci- 
tals in the sale deed and where the re- 
citals are indecisive or ambiguous the 
surrounding -circumstances and the con- 
duct ‘of the parties may legitimately be 
looked into. In the sale deed Exhibit 1 
it is clearly and specifically stated that 
aS money was required for the expen- 
ses of tthe family,. the suit land was 
sold to the vendee for the just consi- 
deration of Rs. 200/-, received by the 
vendor 8 days prior to the execution of 
the sale deed Exhibit 1 in the presence 
of gentlemen, and possession thereof was 
delivered to the vendee. 

On the recitals in Exhibit 1 it can- 
not be said that it was intended between 
the parties that title would pass to the 
vendee on the execution of the sale deed 
irrespective of the payment of the con- 
sideration money mentioned in the 
deed. On the contrary the above reci- 
tals clearly indicate that prior receipt of 
the consideration money as specifically 
mentioned therein, actuated the vendor 
to execute the sale deed, Exhibit 1. It 
is also evident therefrom that if > the 
vendor would not have received the 
consideration . money in advance he 
would not .have executed the deed. 
Therefore, the passing of title to the 
suit lands was dependent very much on 
the payment of the consideration 
money. That therefore being the inten- 
tion of the parties to the said sale deed, 
and as both the courts below found 
that there was no payment of conside- 
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ration for or delivery of possession 
under the alleged sale, it cannot at all 
be said that title to the suit lands pass- 
ed to the vendee merely on the execu- 
tion of the sale deed and without pey- 
ment of the consideration money men- 
tioned therein. 

As the above intention of the partes 
is very clearly gathered from the afore- 
said recitals in the deed, the surrourd- 
ing circumstances and the conduct of 
the parties need not further be lock- 
ed into. 


I therefore concur with the finding 
of both the courts below that the plain- 
tiff did not acquire any title under Ex- 
hibit 1. 
Bose therefore fails, 


7. The telling circumstances, 


borne out on the unassailed concurrent . 


findings fhe 
effect that possession of the suit pro- 
perty was never delivered to the plam- 
tiff and that defendant No. 5 was arid 
has been in possession of the same ever 
since the sale in his favour in 1950. 
Both the parties belong to the same 
village, and in the ordinary course of 
affairs the plaintiff was expected to 
know that defendant No. 5 was actual- 
ly in possession of the suit property at 
the time of the execution of Exhibit L. 
None of the gentlemen, in whose pre- 
sence the consideration money was ale- 
gedly paid to the vendor, as menticn~ 
ed in Exhibit 1, has been examined in 
this case to support the plaintiffs case 
of payment of consideration. There is 
no evidence of legal necessity, whieh, 
as mentioned in Exhibit 1, necessitated 
the alleged sale. All these factors D= 
stead of authenticating the sale trans- 
action, rather militate against the fe- 
nuineness of the same. | 


8. Mr. Bose also contended that 
the court below having found that the 
suit property was the ancestral jont 
family property of defendants Nos, 1 to 
4, it committed illegality in holding that 
the sale of the entire suit property 
under Exhibit A by only two of the fcur 
coparceners,. namely, defendants Nos, ,2 
and 3, in favour of defendant No, 5, 
conferred valid title on him. 


In this connection it is to be noted 
that both the courts have found that 
the aforesaid sale in favour of defendant 
No. 5 was effected with the active ecn- 
sent of defendant No. 1, the karta of 
the family, and in accordance with the 
said sale possession of the property was 
delivered to defendant No. 5. 


t 
Mr. Patnaik, the learned counsel “or 
the respondents, referring to Article =90 
of Mulla’s Hindu Law. urged that ac- 
cording to the Mitakshare law as appli- 
cable to our State, a ccparcener could 


of fact, are hcwever to 


d 


The above contention of. Mr. 


Ori. 101 


alienate joint family property with the 
consent of other coparceners. In view 
of my finding that the plaintiff has not 
acquired any title to the suit property, 
it is not necessary for me to deal with 
this question, as the plaintiff, in this 
suit for eviction, cannot succeed as he 
has neither proved his own title nor 
possession over the suit land. As he has 
failed to establish the same, he is not 
entitled to any relief in this suit frres- 
pective of the question whether de- 
fendant No, 5 acquired good title to the 
suit lands or not. 


_ 9. Accordingly, there is no merit 
in this second appeal, which is hereby. 
dismissed with costs, 


Appeal dismissed, 
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Md. Jaffer Haji Ebrahim, Appellant 
v. The Union of India and others, Res- 
pondents, 


First Appeal No. 76 of 1965, D/- 
24-9-1971, from Order of D. Hota. 5th. 
Addl, Sub J., Cuttack, D/- 22-2-1965. 


(A) Railways Act (1890), Section 77 
m—- Notice —~ In case of through booking 


of goods carried over several railway 
administrations notice of claim for the 
loss or damage to the goods under 


Section 77 as well as notice under Sec- 
tion 80, Civil Procedure Code has to be 
given to each of the railways concern- 
ed, and notice to one railway adminis- 
tration is not sufficient notice to the 
other railways to be made liable. . AIR 
1960 Orissa 154 and AIR 1962 SC 1879 
and AIR 1971 Madh Pra 131, Foll. 
(X-Ref:— Civil Procedure Code (1908), 
Section 80), 
(Para 11) 
(B) Railways Act (1890), Section 72 
(Prior to amendment in 1961) — Suit 
against Railway —— Consignment of oil 
in tank wagon made by A at Hapur to 
be delivered to self at Cuttack and the 
consignor was to arrange delivery to B 
at Cuttack — Held before transfer 
of ownership rights to B, he had na 
right to maintain a suit against the rail- 
ways for the loss of oil that occurred 
during transport. (Para 17) 


Cases Referred: Chronological Paras 


(1971) AIR i971 Madh Pra 131 
(V 58) = 1970 Jab LJ 1003, 
Union of India v. Firm Munna- . 
lal Pasari and Sons TE 
(1966) AIR 1966 SC 395 (V 53) 
= (1966) 1 SCR 580, Union of 
India v. W. P. Factories 15 
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(1965) AIR 1965 SC 1954 (V 52) 

. = (1965) 3 SCR 254, Morvi shortage 
Mercantile Bank Lid, .v. Union 


of India 415 
(1963) AIR 1963 Punj 224 (V 50) 

= §4 Pun LR 425, Shiv Chand 

Aggarwal v. Union of India OF 
(1962) AIR 1962 SC 1879 (V 49) 

(1963) 2 SCR 832, Jetmull 

Bioirai v. Darjeeling Himalayan 

Rly. Co. Ltd. iT 
(1962) AIR 1962 Guj 266 (V 49), 

Union of India v. Dayabhai 


Laxman 
(1962) AIR 1962 Punj 262 (V 49) 
= 84 Pun LR 267 (FB), Union 
of India v. Landra Engineering . 
Foundry Works LE 
(1961) AIR 1961 SC 426 (V 48) 
== (1961) 1 SCR 9, I. T. Commr. 
v. Bhopal Textiles Ltd. 15 
(1960) AIR 1960 Mad 58 (V 47) 
== (1959) 2 Mad LJ 479, Narava- 
naswami Iyer v. Union of India 11 
(1960) AIR 1960 Orissa 154 (V 47) 
= ILR (1960) Cut 110. Kanyaka 
Parameswari Cloth Stores v, 
Union of India il 


G. Rath and A. K. Rao, for Appel- 
lant; B. K. Pal, for Respondents. 

. JUDGMENT:— Plaintiff is the ap- 
pellant. Defendant No, 1 is the Union 
of India -.representing four different 
Railways, the South Eastern Railway, 
the Eastern Railway, the Northern Rail- 
way and the North Eastern Railway 
who have been described as defendant 
Nos. 1/a. to 1/d. Defendant No, 2 is the 
proprietor of the Tara Oil and Ginning 
Mills of Hapur in U. P. 

2. The facts on which the-plain- 
tiff has founded his claim, in brief, are 
as follows: 

A tank load of mustard oil con- 
taining 528 maunds was consigned by 
defendant No. 2 at Hapur junction in 
Northern Railway on 19-9-1960 under 
R/R No, 217968, invoice No, 15 for de- 
livery to self at the destination: Cuttack 
on the South Eastern Railway. The rail- 
way receipt along with the bill amount- 
‘ing to Rs. .39,323.32 was sent tnrough 
the Punjab National Bank, Hapur to the 
plaintiff to enable him to take delivery of 
the consignment. When the consign- 
ment reached Cuttack on 22-10-1960, 
the tank was found to be leaking. The 
plaintiff took delivery of the goods on 
protest after dip measurement. On 
actual weighing, the contents were 
found to be 424 maunds. 37 seers and 
8 chhataks of oil. Thus, there was a 
short delivery of more than 103 maunds 
of oil. the value of which is assessed at 
Rs, 8,694.22. Alleging that this Joss 
occurred due to the gross negligence 
-and misconduct of the Railway Adminis- 
trations and their servants, plaintiff fil- 


15 


- dure Code, 
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ed the suit to recover the value of the 
together with interest after 
issuing notices under Section 77 of the 
Indian Railways Act and Section 80, 
Civil Procedure Code. 


3. As per the terms of the 
award dated 18-1-1961, defendant No. 2, 
the consignor paid Rs. 4,000/- to the 
plaintif and undertook to file a suit 
against the Railway administration for 
realisation of the balance of the, loss 
and pay the same to the plaintiff. 
Therefore, the plaintiff impleaded de~ 
fendant No. 2 making an alternative 
claim for recovery of Rs, 5.000/- odd 
from him. in case his claim against the 
Railway administration is not decreed. 


4, Defendant No, 1/a the South 
Eastern Railway filed one written state- 
ment and defendant Nos, Il/e and 1/d 
the Northern Railway and the North 
Eastern Railway filed another written 
statement resisting the plaintiffs claim. 
They challenge the locus standi of the 
plaintiff to institute the suit and deny 
service and validity of the notices issu~ . 
ed by or on behalf of the plaintiff both 
under Section 77 of the Indian Rail- 
ways Act and Section 80, Civil Proce- 
According to them, the 
consignment was a whole load wagon 
under L/U condition and there was no 
inherent defect in the wagon. They 
deny leakage or shortage of the con- 
tents and state the weight mentioned 
in the railway receipt and the forward- 
ing note does not represent the actual 
weight of the quantity of the goods 
consigned, Altenatively, they plead that 
im case there was any shortage, the 
loss was not due to any negligence or 
misconduct of the Railway administra- 
tions or their servants, and as such, 
none of the Railways is liable for the 
amount claimed. 

Defendant No, 2 filed a separate written 
statement. According to him, the price 
of the oil which was found short of the 
quantity consigned was Rs. 7,840.66 and 
not Rs. 8,000/~ odd as claimed by the 
plaintiff. Under the terms of the award 
given by the Chamber of Commerce, a 
suis against defendant No. 1 claim- 
ing the price of the oil found short 
was to be filed by defendant No. 
2 at the place which was con- 
verient to him. The railway receipt 
having already been endorsed in favour 


of tbe plaintiff. defendant No. 2 sought 
for his authority to institute the suit 
and also sent him a draft plaint, The 


plaintiff, however did not comply with 
this request and instituted the present 
suit though defendant No. 2 had already 
filed M. S. No. 588 of 1961 in the Court 
of Munsif, Havali in Meerut. On these 
allegations, he alleged that the present 
suit should be stayed and in any view 


| 
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of the matter, plaintiffs claim is bara 
red by principles of res judicata end 
estoppel, 


5. The trial court, on a conside- 
ration of the evidence, recorded the fol- 
lowing findings: (1) The tank wagon 
which was consigned fron Hapur junk- 
tion by defendant No. 2 contained 528 
maunds of oil; (2) at the destinat.on 
station, when plaintiff took delivery of 
the consignment, there was. a shortage 
of 103 maunds, 2 seers and 8 chhataks 
of oil; (3) there was leakage of oil from 
the tank wagon between Hapur junc- 
tion and Sultanpur Railvzay station due 
to somebody tampering with the cis- 
charge cock of the wagon; (4) on detec- 
tion of the leakage at Sultanpur, neces- 
sary steps were taken to effect repzirs 
and prevent further leaxage; (5) there 
was no leakage or loss of oil between 
Sultanpur and the destination Cuttack: 
(6) plaintiff has failed to prove ¿ñy 
negligence or misconduct on the part ‘of 
the Railway administrations or tri eir 
employees which caused the leakage 3e- 
tween Hapur and Sultanpur, and sas 
such, the defendant-Railways are not 
liable for the loss, if any; (7) plaintiff 
has locus standi to institute the suit (8) 
the notices under Section 77 of the 
Indian Railways Act and Section 80, 
Civil Procedure Code were properly and 
legally served and (9) plaintiffs alterna- 
tive claim for a decree against defend- 
ant No. 2 on the basis of the award 
dated 18-1-1961 is not maintainable, On 
the above findings, the suit was disrcis- 
sed against the Railways as well as 
defendant No, 2. 


6. The following Joints arise for 
determination in this appeal; (1) we- 
ther there was short delivery in the 
quantity of oil at the destination sta- 
tion, and if so, during transit on which 
of the Railways the loss occurred; (2) 
whether the loss, if. any, was due to 
the negligence or misconduct on the 
part of the Railway administrations or 
their employees; (3) whether there aas 
been valid service of notices under Sec- 
tion 77 of the Indian Railways Act 
and Section 80, Civil Procedure Cade 
before institution of the suit and (4) aas 
the plaintiff right to maintain the ac- 
tion to recover compensation for the 
alleged shortage, 


| 

7. There is no dispute that Je- 
fendant No, 2 consigned a load wagon 
of mustard oil on 19-9-1960 at she 
Hapur Railway Station on the Northarn 
Railway for being carried to the desti- 
nation station at Cuttack. Ex. E is the 
railway receipt in wkich the actal 
weight is noted as 197.07 Kg. Ex, D/L, 
the forwarding note contains two parts. 
In the first part obviously filled by the 
sender, the weight of the oil is os 
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as 528 maunds and the other part which 
is filled up by the Railway staff, the 
actual weight has been mentioned 
as 197.07 Kg. According to learned 
counsel for the Railways, the weights 
noted in the Invoice and Ex, E/1 only, 
represent the weight given by the sen- 
der and the note of such weight can- 
not be accepted as correct or binding on 
the Railways. In this connection, he 
has referred to Rule 15 of the Goods 
Tariff Rules which states that the 
weight, description and classification of 
goods and quotation of rates as given in 
the raliway receipt and the forwarding 
note are merely inserted for the pur- 
pose of estimating the railway charges 
and that no admission is conveyed by 
the railway receipt that the weight as 
Shown therein has been received or that 
the description of the goods as furnish- 
ed by the consignor is correct. There- 
fore, it is argued that unless plaintiff 
adduces convincing proof that 528 
maunds of oil were actually loaded in 
the wagon at Hapur and 424 maunds 
odd were received at Cuttack, it wil 
not be correct to hold that there 
was shortage in delivery. In the present 
case, apart from Exs. E and E/1, there 
is some oral evidence regarding the quan- 
tity of oil despatched from Hapur., D. W. 
1 for defendant No, 2 is an em- 
ployee of the latter. He has deposed 
that the entire consignment of oil was 
weighed in kis presence. An employee 
of the Central Excise Department was 
also present there, as excise duty was 
payable on the quantity of oil sold. 
Exs. A/i and A-1/l1 are the receipts 
granted by the Inspector of Central Ex- 
cise showing that duty was paid on a 
total of 528 maunds. Ex. B/1 is the 
bijak showing that 528 maunds of eil 
was sent under the consignment. In 
cross-examination, it was elicited from 
D. W. 1 that the tank wagon was filled 
through a pipe from the consignors 
tank, and therefore, it is argued that the 
evidence about actual measurement 
should not be accepted, D. W. 1 in 
explaining the process of loading the 
tank wagon kas stated that oil is weigh- 
ed at their mill and put into their tank 
from which through a pipe the tank 
wagon was filled. There is nothing to 
disbelieve the testimony of this wit- 
ness as it finds support from the docu- 
mentary evidence referred to. No 
doubt, Rule 15 referred to by learned 
Counsel for defendant No, 1 states that 
no admission is conveyed by an entry 
in the railway receipt that the weight 
as shown therein was actually receiv- 
ed, but the said rule only reserves a 
right to the Railways to re-weigh or 
remeasure. In this case. at no stage 
the Railways seem to have doubted or 
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disputed the weight of oil despatched 
_ nor thought it necessary to re-weigh or 
re-measure. On the evidence, therefore, 
I agree with the court below that it 
is proved that 528 maunds of mustard 
oil were despatched by the tank wagon 
from Hapur. 


8. The next question for consi- 
deration is whether there was any 
shortage at the time of delivery of the 
consignment at the destination station. 
Exs. H and H/1 are entries in the rail- 
way delivery book. The endorsement 
in the delivery book shows that weight 
of the oil was not taken, but only dip 
measurement recorded as 5’. Ex. 14 
also shows that dip measurement was 
taken and found to be 5’ against 197 odd 
quintal noted in the railway receipt and 
weight of 528 maunds mentioned in the 
bijak. P. W. 1 has deposed that he 
requested the Railway authorities for 
weighing the consignment at the way 
bridge, but this was not complied with. 
Therefore, after delivery, he weighed 
the contents in the presence of the 
railway staff and representatives of de- 
fendant No, 2 and found the shortage. 
The evidence of D. Ws. 2 and 3 for 
defendant No. 1 shows that by the time 
the tank wagon reached Sultanpur, it 
was leaking and D. W. 3 states that 
leakage had started somewhere after 
Lucknow. From this evidence, it is 
clear that in between Hapur and Sultan- 
pur leakage of oil from the tank wa- 
gon in question started and such leak- 
age must have caused some reduction 
fin the total quantity of oil which ‘had 
been loaded at Hapur. Thus, the evi- 
dence shows that 528 maunds of mus- 
tard oil was loaded at Hapur, some 
quantity of it was lost by leakage 
between Hapur and Sultanpur and 
at the destination in spite of plain- 
tiffs request, the Railways did not 
agree to weigh the wagon, but only 
took measurement. In these circumstan- 
ces, when plaintiff weighed and found 
it to be 424 odd maunds, there is no 
reason to disbelieve his testimony. 
Therefore, I agree with the finding of 
the trial court that there was a short- 
age at the time of delivery of the oil 
to the plaintiff, 


9. The next point to be consider- 
ed is during transit on which Railway 
the loss occurred.. The tank wagon was 
despatched from Hapur junction on the 
Northern Railway and it had to travel 
over the North Eastern Railway, Eas- 
¢ern Railway and South Eastern Raul- 
way for reaching the destination sta- 
tion. The transit from Hapur to Sul- 
tanpur was admittedly on the Northern 


Railway. The evidence of D. W. 
3 shows that when the tank wagon 
reached Sultanpur and was found 
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leaking, he took dip measurement 
which was found to be 5-1”. He 
unloaded the oil to enable repairs to 
be effected and after such repairs, the 
oil was reloaded and on dip measure- 
ment being taken, it was found to be 
5’ in depth. On arrival at the destina- 
tion, D, W. 4 took dip measurement and 
found it to be 5’ in depth. The entry. 
tn the delivery book (Ex, H/1) also 
shows the same dip measurement. Thus, 
it is proved that after repair of the 
wagon and reloading of the oil at Sul- 
tanpur till arrival of the wagon at 
the destination, there was no further 
leakage as at both these termini, the © 
same dip measurement was recorded, 
The loss of oil which ultimately was 
found to be short occurred during tran- 
sit of the tank wagon between Havur 
and Sultanpur over the Northern Rail- 
way and to some extent in the pro- 
cess; of unloading and reloading at the 
latter station and not on any of the 
other three Railways which it had to 
cover before reaching the destination. 


10. Point No, 2.— There is no 
dispute and Ex, E also shows that the 
consignment was booked at Hapur at 
reduced rate of freight usually known 
as the owners risk rate. Learned 
counsel for defendant No. 1 contends 
that where goods are booked to be 
carried at the reduced rate, the Rail- 
way is not responsible for any loss, des- 
truction or deterioration, except to the 
extent as provided in Section 74-C of 
the Indian Railways Act (Act 9 of 1890). 
According to him, even if the suit is 
otherwise found to be maintainable, 
plaintiff can succeed only on proving 
thet the loss was due to negligence or 
misconduct on the part of the Rail- 
way administrations or their ‘servants. 
In the present case, as plaintiff having 
failed to prove any such negligence or 
misconduct, none of the Railways can 
be held liable for the loss, On the other 
hand, for appellant, it is contended that 
once the consignment was entrusted to 
the Railway at Hapur, it is not possible 
for the plaintiff to adduce any evidence 
about particular acts of negligence or 
misconduct committed by the Railway 
administrations or their employees re- 
sulting in the loss and the duty rests 
on the Railways to prove the manner 
in which the consignment was dealt 
with while in their custody from the 
start to the destination to show that 
there was no negligence or misconduct 
on their part. In the present case. it 
is not necessary to consider the evi- 
dence regarding the manner in which 
the tank wagon was dealt with from the 
point of time it left Sultanpur after 
reloading till its arrival at Cuttack’ as 


no loss occurred during this part of 


\ 


leakage, 


1972 
the journey. According to learr.ed 
Counsel for evpellant, negligence of the 
Railways consisted firstly, in not mek- 
fing a proper check of the soundness of 
the wagon at Hapur; secondly, proper 
repairs were not effected at Sultanpur, 
thirdly, proper care was not taken in 
unloading and reloading the oil at Sat- 
fanpur and lastly, the seal was found 
broken when the wagor: reached Cat- 
tack. For. the reason that no loss occar- 
red between Sultanpur and Cuttack, -he 
presence ofa broken seal when it reach- 
ed the destination is not very materal. 
The plaintiff was not present at zhe 
time of loading the tank at Hapur. Zhe 
only evidence regarding the loading at 
Hapur is that of D. W. 1 for defendant 
No, 1 and D., W. 1 for defendant No. :2. 
The former is working as Train Exa- 


Miner in the Northern Railway. He nas 


deposed that he exmined the wagon in 
question on 18-9-60 being called by the 
Station Master, Hapur to do so. Ex. B. 
is the certificate given by him declaring 
the wagon to be fit. Nothing has b2en 
elicited to show that a proper check ‘of 
the wagon was not made by D. W.:1. 
or any defect was detected when the 
tank was filled with oil after he de- 
clared it fit. The latter who is an em- 
ployee of defendant No. 2 has ststed 
that the wagon was examined by an 
employee of the Railway who certijed 
it to be sound. Thereafter, the tank 
wagon was filled and sealed by the Rail- 
way staff. According to him, at the 
time of filling, there was no leakage ‘in 
the tank. This being the evidence, 
there is nothing to infer that the tank 
wagon was not properly checked at Ha- 
pur before it was filled or due to any 
defect the leakage occurred. D. W. 3 
for defendant No, 1 was working |as 
station Master at Sultanpur. By che 
time the wagon reached that station, ‘he 
noticed leakage and learnt that it start- 
ed somewhere after Lucknow. The leak- 
age thus occurred only cn the way from 
Hapur to Sultanpur, There is absolu- 
tely no evidence as to the cause of this 
From Exs. F and F/1, the no- 
tices issued under Section 77 of the 
Indian Railways Act and Section 380, 
Civil Procedure Code, it appears chat 
the leakage was not attributed by the 
plaintiff to any defect in the wazon, 
but due to extraneous causes. In para- 
graph 6 of the notices. it is stated shat 
leakage was not due to insufficient ‘or 
defective packing, but definitely due to 
pilferage. This would indicate that the 
plaintiff suspected pilferage as the cahse 
of the leakage which occurred on the 
way and not any defect in the wegon 
or improper check of the same mada at 
Hapur. The evidence cf D. Ws. 2 and 
3 for defendant No, 1 shows thai! at 
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Sultanpur the discharge cock was found 
to be leaking. and therefore steps were 
taken to unload the contents to prevent 
further loss. Nothing has been elicited 
or suggested to them that there was 
negligence in attending to the repairs or 
any misconduct in relation to the con- 
Signment, Doubtless, their evidence 
shows that at the time of unloading, the 
depth of the oil by dip measurement was 
found to be 5-1” and when it was re- 
loaded, the measurement came to 5’ only. 
In the process of unloading and reload- 
ing, all that occurred was a loss of 1.” 
Oil is a commodity which in the pro- 
cess of unloading and reloading is like- 
ly to result in some amount of loss, 
and in this case, the loss being only of 
a small quantity cannot be considered 
to be abnormal nor will justify an in- 
ference of negligence or misconduct. 
Thus, the evidence in this case shows 
that there was no defect in the tank 
wagon at the time it left Hapur and 
that it was checked before loading was 
done. The evidence also shows that at 
Sultanpur the Railway staff did all 
that was possible for a prudent person 
to do in the circumstances to prevent 
further loss. On a consideration of the 
evidence, I agree with the court below 
that leakage of oil between Hapur and 
Sultanpur was not due to any negli- 
gence or misconduct on the part of the 
Railway administration or its servants. 
In the absence of such proof, the plain- 
tif is not entitled to claim compensa- 
tion for the short delivery from the 
Railway administration. 

11. Point No 3:— Another 
ground on which the claim of the plain- 
tiff is resisted by the Northern Railway 
and the North Eastern Railway (defend- 
ants Nos. 1/e and 1/d) in absence of no- 
tices under Section 77 of the Indian 
Railways Act and Section 80, Civil Pro- 
cedure Code. In paragraph 3 of their 
o statement, it is averred as fol- 
OWS: 


“These defendants do hereby speci- 
fically deny the allegations made in 
paragraph 9 of the plaint that the 
plaintiff served notices under Sec. 77 of 
the I. R. Act and S. 80. Civil Procedure 
Code on all the Railways as alleged 
therein.” 

The reference to Paragraph 9 ob- 
viously is a typographical mistake for 
paragraph 12 of the plaint where the 
averment regarding service of notices 
has been made. In short, defendants 
Nos. 1/e and i/d deny service of notices 
under Section 77 of the Indian Railways 


Act and Section 80, Civil Procedure 
Code. In view of this denial. it was 


incumbent on the plaintiff to prove ser- 
vice of notices on each of the Railway 


administrations impleaded as defendants - 
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and sought to be made liable. So far 
as defendant No. 1/a the South Eastern 
Railway, No. 1/b the Eastern Railway 
and No, 1/d the Northern Eastern Rail- 
way are concerned, the claim of the 
plaintiff is not tenable against any of 
them in view of the provisions contain- 
ed in Section 80 of the Civil Procedure 
Code, Under this provision, the claim is 
enforceable either against the Railway 
administration to whom the goods were 
delivered or against the Railway admin- 
istration on whose railway the loss, 
injury or destruction occurred. As al- 
ready discussed, in the present case, it 
has been proved that the goods were 
delivered for carriage to defendant No. 
1/e the Northern Railway at Hapur 
and the loss by leakage also occurred 
between Hapur and Sultanpur, while 
the wagon was in transit within the 
jurisdiction of that Railway. The loss 
not having occurred while the goods 
were on transit on the other Railways, 
the claim against them is not tenable. 
In these circumstances, and in view of 
` the defence taken by defendant No. 1/e, 
‘the point for determination is whether 
there has been valid service of notices 
under Section 77 of the Indian Railways 
Act and Section 80 Civil Procedure Code 
on the said Railway. The trial Court 
under issue No. 7 has recorded a find- 
ing that the objection regarding notice 
is not tenable as the defendant-railways 
have themselves filed copies of the com~ 
bined notices. This finding is not cor- 
rect. Exs. F, F/1 and F/2 are the no- 
tices filed on behalf of the defendant- 
railways. Ex, F/2 is the notice served 
on the South Eastern Railway by defend- 
ant No. 2 and the same is not material 
for the present purpose. Exs, F and F/I, 
are the two combined notices served by 
the present plaintiff. Though in both of 
them at the top, the names of all the 
Railways have been mentioned, tick 
marks have been given indicating issue 
of the same to the Chief Commercial 
Superintendent and General Manager of 
the South Eastern Railway. The docu- 
ment’s list under which these documents 
were filed also describes them as’ notices 
issued to the South Eastern Railway. 
Thus, in this case, plaintiff has proved 
service of notices under Section 77 of 
the Indian Railways Act and Section 80, 
Civil P. C. on the South Eastern Railway 
and not against the other three defend- 
ant-railways including the Northern Rail- 
way which is sought to be saddled with 
liability. Mr. Rath, learned Counsel for 
appellant contends that the averment in 
the written statement amounts to denial 
of the validity and not factum of the 
notices served. This contention, in my 
opinion, is not correct, in view of the 
specific averment quoted above, 
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alternatively contended by him that when 
all these Railways are owned by the 
Union of India and the loss occurred, 
while on transit over a distance covered 
by all these Railways, service of notices 
on any one of the Railways is sufficient 
compliance with the requirements of law. 
In support of his contention, he has 
placed reliance on the decisions reported 
in AIR 1960 Mad 58; AIR 1962 Punj 262 
(FB); AIR 1963 Punj 224. These deci- 
sions, no doubt lend support to his .con-= 
tention, but they cannot prevail. in view 
of a decision of this Court reported in 
AIR 1960 Orissa 154 taking a contrary 
view and the pronouncement of the 
Supreme Court reported in AIR 1962 SC 
1879. In the decision reported in AIR 
1960 Orissa 154, (K. P. Cloth Stores v, 
Union of India), it was held: 
“In case of through booking of goods 
where .goods consigned are carried over 
several railway administrations, notice of 
claim for the loss or damage to the goods 
has to be given to each of the railways 
concerned, and notice to one railway ad- 
ministration is not sufficient notice to the 
other railways in order that they may 
be made liable for the alleged loss on 
damage,” 


The following observations of the 
Supreme Court in the decision reported 
in AIR 1962 SC 1879, (Jetmull Bhojraj 
v. D. H. Rly, Co. Ltd.) seem to set the 
matter at rest: 

“Upon the language of Section 77 Ï$ 
would appear that a notice thereunder 
must be given to every railway adminis- 
tration against whom a suit is eventual- 
ly filed. No such notice was given by 
the appellant to the G. I. P. railway ad= 
ministration or the E. I, railway adminis- 
tration or the B. A. railway administra- 
tion within six months of booking the 
consignment, and therefore. in so far as 
they are concerned, the suit must be 
held to have been rightly dismissed.” 
The same view has been taken in tHe 
decision reported in AIR 1971 Madh Pra 
131. In the present case, failure of proof 
of service of notices under Section 77 of 
the Indian Railways Act and Section 80, 
Civil P. C. is fatal, so far as the claim 
against the Northern Railway (defendant 
No, l/c) is concerned. For reasons al- 
ready discussed, the claim is not main- 
tainable against the other three railways. 


12. Point No. 4:— The last quesa 
tion relates to a point of law. Accord~ 
ing to learned Counsel for respondent 
No. 1, the plaintiff who is an endorsee 
of the railway receipt under which the 
goods were consigned has no locus standi 
to sue for the shortage in delivery on 
acccunt of any loss that might have oc- 
curred, while the goods were being carri- 
ed by the Railways, The right to sue 


| 
4972 


rested only with the consignor who Had 
entered into the contract with the Rail- 
ways for the carriage of the goods. On 
the other hand. for appellant, it is arzu- 
ed that the railway receipt being a dou- 
ment of title to goods. by endorsement 
of the same and realisation of the velue 
of the goods from the plaintiff throagh 
the Punjab National Bank, title to the 
goods passed to him. Therefore, the 
plaintiff is entitled to all the rights | Or 
benefits arising out of any contract re- at~ 
ing to the goods. | 

13. I have already found that 
negligence or misconduct on the pari iof 
the Railway administrations or their em- 
ployees causing loss of the oil has not 
been established in this case, and even 
otherwise, the suit has to fail in the ab- 
sence of proof of service of the statutory 
notices on the Northern Railway. In this 
case. therefore, a decision on the r:ght 
of the plaintiff as an endorsee of the rail- 
way receipt becomes more or less acede- 
mic. However, as both parties argued 
this point, I would record my views ‘on 
the question. 


14, The question shortly posd is 
whether an endorsee or a consignor af a 
railway receipt is entitled to sue the 
Railways for any loss or damage during 
transportation. In case of delivery ; of 
goods to the Railways for transportacion 
contract is entered into between the con~ 
signor and the Railway, the forwarding 
note and the railway receipt evidencing 
and containing terms and conditions , of 
the contract between the parties. Normal- 
ly, therefore, only a contracting party 
can maintain a suit for breach of contract 
as a consequence of the doctrine of pri- 
vity of contract. Different considerations, 
however, may arise where goods are 
delivered to the railway for transporta~ 
tion and the act of.delivery itself con- 
stitutes transfer of ownership in the 
goods. So also, questions may arise where 
by virtue of endorsing the railway re- 
ceipt transfer of title to goods from the 
consignor to the endorsee takes place, 
In the present case, the goods were con~ 
signed to self, but the consignor endors~ 
ed the railway receipt in favour of the 
plaintiff and sent it to the plaintiff 
through the Punjab National Bank ‘to- 
gether with the bill for the price of the 
goods. The plaintiff paid the price and 
released the railway receipt. Thereijore, 
it is argued that title to the goods deli- 
vered to the carrier having passec . to 
the plaintiff, he has the right to recover 
compensation from the carrier for the 
loss caused to him. On the other hand, 
it is contended by learned Counsel for 
respondent No. 1 that at the time, of 
deliverey of the goods to the Railway, at 
Hapur when the contract with the carrier 
was entered into, the ownership remmin- 


| 
Md. Jaffer v. Union of India (Misra J.) 


[Prs. 12-15] Ori. 107 


ed with the consignor and even though 
the railway receipt was endorsed, it was 
only to facilitate receipt of the goods at 
the destination and the plaintiff cannot 
maintain any action for breacn of con~« 
tract to which he was not a party. 


15. No doubt, there has been some 
divergence of opinion on the question as 
to whether a bare endorsee of a railway 
receipt or a consignee has the right to 
sue to the Railways for loss, if any, during 
the transit, but the position of law is 
getting crystallised. In the decision re- 
ported in AIR 1961 SC 426, (I. T. Commr. 
v. Bhopal Textiles Ltd.), the question was 
left open with the following observation: 


“A railway receipt is a document of 
title to goods, and, for all purposes, re- 
presents the goods, When the rail- 
way receipt is handed over to the con- 
signee on payment, the property in the 
goods is transfered. In this’ case, it is a 
matter of considerable doubt whether the 
property in the goods can be said to 
have passed to the buyers by the mere 
fact of the railway receipts being in the 
name of the consignees, as has been held 
by the High Court. Since we are not 
deciding the question of accrual, we do 
not elaborate the point.” 


In the decision reported in AIR 1965 SC 
1954, (Morvi Mercantile Bank v. Union 
of India), the consignor consigned the 
goods for delivery to self at the destina- 
tion station. He endorsed the railway 
receipt in favour of the mercantile bank 
against an advance of Rs. 20,000/-. There 
was failure of delivery at the destina- 
tion. The question arose whether the 
bank as pledgee can maintain the suit 
against the Railway. It was observed: 


“The Indian decisions cited at the 
Bar do not deal with the question whe- 
ther a valid pledge of goods can be effect- 
ed by transfer of documents of title, such 
as a railway receipt, representing the 
goods; they were mainly concerned with 
the question whether an endorsee of the 
railway receipt for consideration could 
maintain an action on the besis of the 
contract embodied in the said receipt. 
x x x x. These raise a larger ques- 
tion on which there is a conflict of 
opinion. In the view we take on the 
question of pledge, it is not necessary to 
express our opinion thereon in these ap- 
peals,” 


In the decision reported in AIR 1966 SC 
395. (Union of India v. W. P. Factories), 
the consignor consigned the goods in the 
name of the consignee, but there was a ` 
contract that delivery would be made 
by the seller at the godown of the con- 
signee, Goods were destroyed by fire, 
while on the platform. Holding that the 
property in the goods still rested with 
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the consignor and that he alone could 
sue, their Lordships observed:— 

“It is true that a railway receipt is 
a document of title to goods covered by 
it. but from that alone it does not follow, 
here the consignor and consignee are 
different, that the consignee is necessari- 
ly the owner of goods and the consignor 
in such circumstances can never be the 
owner of the goods, The mere fact that 
the consignee is different from the con- 
signor does not necessarily pass title to 
the goods from the consignor to the con- 
signee and the question whether title- to 
goods has passed to the consignee will 
have to be decided on other evidence.” 
_ In the decision reported in AIR 1962 Guj 
266, (Union of India v, Dayabhaj Lax- 
man), it was held that a bare consignee 
having a railway receipt in hand is not 
entitled to bring a suit against the Rail- 
way, 

6. The following principles are 
deducible from the various decisions and 
observations of the Supreme Court; 
(1) A bare endorsee of a railway. receipt 
by virtue of the endorsement alone is 
not entitled to maintain a suit for the 
loss against the railway; (2) the endorse- 
ment of the railway receipt only confers 
a right on the endorsee to receive the 
goods by delivering the railway receipt 
to the Railway who will get discharged 
from any liability after the goods are 
so delivered to such an endorsee; (3) any 
further right beyond the above, if claim- 
ed by the endorsee, i.e., a right to the 
ownership of the goods having passed 
to him to entitle him to sue the carrier 
for the loss will have to be established 
by other evidence, apart from the en- 
dorsement and (4) if by the act of deli- 
vering the goods to the carrier, owner- 
ship to the same can be found to have 
passed to the consignee or the endorsee 
‘of the railway receipt, the latter can 
maintain a suit for the loss, if any, that 
‘occurs during transportation. 


17. In the present case, the ques- 
tion necessarily arises as to the point 
of time when title .to the goods can be 
said to have passed to the plaintiff. The 
consignment at Hapur was made by de- 
fendant No. 2 to be delivered to. self. 
This would indicate that the consignor 
retained ownership over the goods deli- 
vered to the Railway. In paragraph 2 
of the plaint, the averment is that de- 
fendant No. 2, the  consignor was to 
arrange delivery of the tank wagon to 
the plaintiff at Cuttack in the presence 
of their brokers and Calcutta representa- 
- tives. This averment indicates that under 
the terms of the contract between the 
plaintiff and defendant No. 2, the deli- 
very of the goods was to be made to 
the former by the latter after their arri- 
val at the destination. This having been 
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the contract between the parties, it will 
not be correct to say that title to the 
goods passed to the plaintiff when the 
same was made over to the carrier: af 
Hapur, but passing of title was intended 
to be deferred till after arrival of the 
consignment at Cuttack, The loss 
having occurred before the goods reach- 
ed Cuttack, i.e before transfer of the 
ownership rights to the plaintiff, in my 
opinion the plaintiff has no right to main- 
tain the suit against the Railways for 
the loss that occurred during transport. 
On this ground also, the suit must fail. 


; 18. Plaintiff made an alternative 
claim against defendant No. 2 for Rupees 
5,000/- odd, in case the suit against. the 
Railways is not decreed. Admittedly, 
there was an arbitration between the 
plaintiff and - defendant No, 2 and an 
award was passed. I agree with the 
reasons given by the court below and 
hold that this alternative claim against 
defendant No. 2 is not maintainable. 


19. In the result, the appeal fails 
and is accordingly dismissed with one set 
of costs to be divided equally between 
respondents Nos, 1 and 2, 


Appeal dismissed, 
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AIR 1972 ORISSA 108 (V 59 C 35) 
G. K. MISRA, C, J. & B. K. PATRA, J. 
Chinari Arju Patra, Petitioner v. Sadi 
Ramamohan Ray and others, Opposite 
Parties. 


O. J. C. No, 276 of 1969, D/- 31-8- 
#971, mate 


(A) Municipalities — Orissa Munici- 
pal Act (23 of 1950), S, 3 (16) — ‘Magis- 
trate of the District?’ — An Addl. District 
Magistrate specially empowered by a 
notification under Sec, 10 (2), Criminal 
P, C, to exercise all the powers- of the 
District Magistrate under the Code ag 
well as other laws is a ‘Magistrate of the 
District? for purposes of the Act and is 
fully competent to preside over a meeting 
of the council under S. 47 (1) and no 
specific authorisation under S. 3 (16) is 
necessary — (X-Ref:— Section 47 (1)). 
AIR 1961 SC 606 & AIR 1971 Orissa 91 
(FB), Rel. on; AIR 1965 SC 1619 & AIR 
1969 SC 483, Dist. (Paras 4, 5) 


(B) Municipalities —- Orissa Rules for 
Election of Chairman and Vice-Chairman 
of Municipalities R. 4 (3) — Rule 4 (3) 
which insists that the president of the 
meeting shall draw the lots in case of 
equality of votes and that the person 
Whose name is first drawn shall be 


declared elected is not mandatory but 
merely directory. (Paras 8, 9) 
AP/AP/A141/72/KSB 
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Thus, where the lots were drawn by 
a boy of 7 under the instructions of fhe 
President from two boxes: one conta:n- 
ing two slips bearing the names of the 
tiwo candidates and the other box ccn- 
taining ‘Zero’ and ‘Chairman’ and cne 
slip drawn from each box determined ithe 
result of the election, -it was held that 
there being substantial compliance with 
the rule, the election was not rendered 
valid, (Paras 8, 9) 

(C) Interpretation of Statutes — Pro- 
vision whether mandatory or directory 
— Matters to be considered. 


In order to determine whether 'a 
statutory provision is mandatory the m=re 
use of the word ‘shall’ is inconclusive 
and in each case the court has to find 
out the legislative intent. In other words 
the Court has to consider not only she 
actual words used but also the scheme 
of the statute, the intended benefit to zhe 
public of what is: ‘enjoined by the previ- 
sion and the material danger to the public 
by contravention of the same. (Pare 7) 


Cases Referred: Chronological Peras 


(1971) AIR 1971 Orissa 91 (V 58)= 
ILR (1970) Cut 1255 (FB), Haji ._ 
Shaik Hyder v. State 4 
(1969) AIR 1969 SC 483 (V 56)—= : 
1969 Cri LJ 803. Hari Chand v, 
Batala Engineering Co. Ltd. 4 
(1965) AIR 1965 SC 1619 (V 52)= 
1965 (2) Cri LJ 553, Ajaib Singh ` 
v. Gurbachan Singh 4 
(1961) AIR 1961 SC 606 (V 48)= 
1961 (1) Cri LJ 740, Central bas 
Talkies v, Dwarka Prasad ‘4 
(1957) AIR 1957 SC 912 (V 44)=: i 
1958 SCR 533, State or U, Rw `> 
Manbodhan Lal Srivastava | 
(1955) ATR 1955 SC 233 (V 42)= 
1955 SCR 1104, Hari Vishnu v. 


Ahmad Ishaque | u 


(1880) 5 AC 214 = 49 LJQB 577, 
Julius v, Bishop of Oxford ot 
H. G. Panda, for Fetitioner; R., C, 
Patnaik (for No. 1) and Advocate-Gene- 
(for Nos. 2 and 3), for Opposite Par- 
jes. 


G. K. MISRA, C. J.:— The undis- 
puted facts of the case may be steted 
in brief. By a notice (Annexure *A‘) 
dated 1st March, 1969, the first meezing 
of the newly elected councillors of the 
Notified Area Council, Surada (her2in- 
after to be referred to as the Cour.cil) 
was held on 8th March, 1969 at 3 p'm. 
in the council office to hold the eleczion 
of Chairman and Vice-Chairman from 
amongst the newly elected members, The 
Additional District Magistrate, Gankim, 
Miss R. C. Amal, I. A. S. (opposite party 
No. 2) presided over the meeting being 
delegated with powers under Sec. 3 (16) 
of the Orissa Municipal Act, 1950 (hare- 
inafter to be referred to as the Act). T 
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President called for nomination for. the ` 
office of Chairman, The petitioner and 
Opposite Party No. 1 were the only two 
contesting candidates, All the 12 mem-= 
bers of the Council were present. The 
two candidates did not vote. The re- 
maining 10 members voted by secret 
ballot. Each of them got five votes. As 
there was equality of votes, on the direc- 
tion of the President a peon of the office 
called one Manmohan Acharya, a boy 
aged 7 years who was standing nearby. 
to draw the lots. Two empty ballot 
boxes were placed on the table of the 
Council hall. The names of the peti- 
tioner and opposite party No. 1 were 
written on two slips of the paper which 
were put inside the box. Into the other 
box two other slips of paper one con~ 
taining the number ‘Zero’ and the other 
the word ‘Chairman’ — were put. It 
was explained to the candidates in the 
meeting that the boy would draw two 
pieces of. paper — one from each box — 
and that the name of the candidate as- 
sociated with the paper containing the 
word ‘Chairman’ would be declared to be 
elected. The boy was asked by the Pre- 
sident to take out one slip from each of 
the boxes. The boy accordingly picked 
up one slip from each box. In the first 
round the slip containing the name of the 
petitioner and the other slip containing 
‘Zero’ came out. Obviously the other two 
slips contained the names of opposite 
party No, 1 ‘Chairman’. In the circum- 
stances, the President declared that op- 
posite party No. 1 was duly elected as 
the Chairman of the Council. The entire 
proceedings were recorded in the minute 
book of the Council by an assistant 
under the direction of the President. 

A On the aforesaid facts Mr. 
Panda for the petitioner advanced the 
following contentions:— 


(i) That the Additional District 
Magistrate Ganjam, was not a Magistrate 
subordinate to the District Magistrate as 
contemplated in Section 3 (16) of the 
Act, and, as such delegation of powers 
by the District Magistrate to the Addl. 
District Magistrate to preside over the 
meeting was without jurisdiction. As 
the Addl, District Magistrate had no 
authority to preside over the meeting, 
the entire proceeding leading to the elec- 
tion was illegal. 


(ii) Under Rule 4, sub-rule (3) (i) of 
the Rules for Election of Chai irman and 
Vice-Chairman of Municipalities (herein- 
after to be referred to as the Rules), in 
the event of there being an equality of 
votes between the two candidates. it is 
the President who shall draw lots, and 
as the lot was drawn by a boy of 7 years, 
the drawing of lots was illegal and in- 
valid and the election of opposite party 
No. 1 is liable to be quashed, 


140 Ori. [Prs, 2-4] 


(iii) As the petitioners name first 
came out, in accordance with the Rules, 
the petitioner should have been declared 
elected. The arrangement for drawing 
up papers from another box with the 
name of the candidate is contrary to law. 

(iv) Under Rule 7 the President alone 
should have prepared the records of the 
proceeding and the same having been 
done by an assistant of the Council 
office, the entire proceeding is invalid. 

All these contentions require careful 
examination. 


2. Under Section 3 (16) of the Act, 
a “Magistrate of the district” means Dis- 
trict Magistrate and includes any Magis- 
trate subordinate to the District Magis- 
trate to whom he may delegate all or 
any of his powers under this Act. The 
District Magistrate delegated his powers 
to the Addl. District Magistrate to preside 
over the meeting. It is contended that 
this delegation is without jurisdiction in- 
asmuch as the Addl. District Magistrate 
is not subordinate to the .District Magis- 
trate. 

It is not necessary to examine the 
contention whether the Addl, District 
Magistrate is subordinate to the District 
Magistrate within the meaning of Sec- 
tion 3 (16) of the Act as otherwise the 
Addl. District Magistrate could exercise 
the powers of. the District Magistrate 


being empowered under Section 10 (2) - 


of the Criminal P. C. 


4. On 13th March, 1968 the 
following notification was issued by the 
Government:— 


“No, 5433-Gen. In exercise of the 
powers conferred by sub-section (2) of 
S. 10 of the Code of Criminal Procedure, 
1898 (Act 5 of 1898). the State Govern- 
ment do hereby: appoint Miss R. C. 
Ammal, I. A. S.. Magistrate, first class, 
to be an Addi. District Magistrate in the 
district of Ganjam and direct that she 
will exercise all the powers of the Dis- 
trict Magistrate under the said Code and 
under all other laws for the time being 
in force.” 


Thus by virtue of the aforesaid noti- 
fication the Addl, District Magistrate, 
Ganjam, was invested with all the rowers 
of the District Magistrate under the Act. 
Under Section 47 (1) of the Act, at the 
first meeting of a municipal council, 
called at the instance of the Magistrate 
of the district, a Chairman shall be elect- 
ed from among their own members. The 
Magistrate of the district shall preside 
over it but shall have no right to vote. 
Rule 1 prescribes that the election of the 
Chairman of a- Municipality shall 
be held in the office of the Munici- 
pality by the councillors at a meet- 
ing specially convened for the purpose. 
Such a meeting shall be convened by 
the Magistrate of the district, The Addl. 
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District Magistrate being invested with 
powers under Section 10 (2), Criminal 
P. C., to exercise powers of the District 
Magistrate, who is the Magistrate of the 
District under the Act, was fully com- 
petent to preside over the meeting and 
no specific authorisation under S, 3 (16) 
was necessary. 


This conclusion is supported by AIR 
1961 SC 606, (Central Talkies v. Dwaraka 
Prasad) and ILR (1970) Cut 1255 = (AIR 
1971 Orissa 91) (FB), (Haji Shaik Hyder 
v. State). In the first case, the question 
arose as to whether a permission granted 
by the Addl. District Magistrate under 
Section 3 of U. P. (Temporary) Control 
of Rent and Eviction Act (3 of 1947) was 
valid when the section in terms required 
that the permission would be given by 
the District Magistrate. As the Addl, 
District Magistrate in that particular case 
had been conferred with powers under 
section 10 (2), Criminal P. C. to have 
all the powers of the District Magistrate 
under any other law for the time being 
in force. the permission granted by the 
Addl, District Magistrate was held to be 
valid, 

In the Full Bench case, a question 
arose whether an order passed by the 
Addl. District Magistrate under Sec. 514, 
Criminal P, C. was appellable to the Dis- 
trict Magistrate. In that particular case, 
the Addl. District Magistrate had not 
been conferred with powers under Sec- 
tion 10 (2) of the Code, and, as such. it 
was held that an appeal Jay to the Dist, 


Magistrate from the order of the Addl, 
Dist. Magistrate. But as a proposition of 
law it was held therein that if powers 
of the District Magistrate had been con- 
ferred under Section 10 (2), Criminal 


P. C. on the Addl. District Magistrate, 


then no appeal would lie from the order 
of the Addl. District Magistrate passed 
under Section 514 to the District Magis- 
trate. 


As Miss Ammal had been conferred 
with powers of the District Magistrate. 
who is the Magistrate of the District, 
under any other law for the time being 
in force, she was competent to preside 
over the meeting under Section 47 (1) 
of the Act as the Magistrate of the dis- 
trict. The validity of the meeting can- 
not be questioned on this score. 


Mr. Panda. however, placed strong 
reliance on AIR 1965 SC 1619 (Ajaib 
Singh v. Gurbachan Singh) and AIR 1969 
SC 483, (Hari Chand v, Batala Engineer- 
ing Co. Ltd.) in support of the contention 
that it was the District Magistrate alone 
and not the Addl, District Magistrate who 
could preside over the meeting. These 
two cases are clearly distinguishable. In 
the first case the Addl. District Magis- 
trate, who had been invested with powers 
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of a District Magistrate under 8. 10 (2) 
of the Code, was in charge of the office 
of the District Magistrate when the latter 
was transferred. He passed an order 
detaining a person under Rule 30 (1) ©) 
of the Defence of India Rules, 1962. |It 
was held in that case that the Act ead 
Rules showed unmistakably that zhe 
power of detention could be exercised 
only by the State Government or by an 
officer or authority to whom it may be 
delegated but who shall in no case be 
lower in rank than the District Magis- 
trate. The Addl. District Magistrate ¡is 
lower in rank to the Diszrict Magistrate, 
and even though he had been invesced 
with all the powers under the Code, and 
also under any other law for the time 
being in force, he is still not the District 
Magistrate unless the Government ap- 
pointed him as such under Sec. 10 (1. 


The second case is also equally dis- 
tinguishable. There under Section 40 (1) 
of the Defence of India Act, 1962. the 
Central Government may by order, diz ect 
that any power or duty which by this 
Act or by any Rule made under -nis 
Act is conferred or imposed upon the 
Central Government, shall, in such eir- 
cumstances and under. such conditions, 
if any. as may be specifiad in the direc- 
tion. be exercised or discharged also— 


(a) by any officer or authority sib- 
ordinate to the ae over anes jor 
(b) x | x 

(c) by any gher au-hority. 

Under a notification exercise of ive 
powers conferred by sub-section (1) ,of 
S. 40 the Central Government directed 
the powers exercisable by it under Eec- 
tions 29. 30 (except the vroviso thereto). 
31, 32, 33, 35 and 36 and sub-sections (1) 
and (3) of S, 37 shall also be exercise ble 
by each of the authorities mentioned jin 
column 3. These authorities are all Col- 
lectors. District Magistrates and Deputy 
Commissioners in the States and all Poli- 
tical officers, in Nefa. I> would thus ibe 
seen that the Central Government 'in 
making the delegation of the power under 
Section 29 of that Act authorised officers 
of very high status in the district to 8x- 
ercise the power. The  authorisa jon 
showed that the functions to be discherg- 
ed under the notification were made |ts 
be performed by officers of very Tigh 
status like the Collectors. District Mazis- 
trates and Deputy Commissioners and ino 
other officers. On the construction of the 
particular statute their Lordships, there- 
fore, held that the Addl. District Mazis- 
trate could not exercise the powers urder 
Section 29. 


5. We would. therefore, close lup 
this part. of the discussicn by concluding 
that as Miss Ammal wes invested with 
powers under Section 10 (2), she Was 
fully competent to presid2 over the mz2et- 
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ing and to conduct the election as a 
Magistrate of the District. 


6. Rule 4, sub-rule (3) (i) ef the 
Rules runs thus:— 


*(3) The president of the meeting 
shall then open the box and count the 
votes in presence of the councillors and 
declare the result of the election in ac- 
cordance with the following instructions: 

(i) If there are only 2 candidates, 
the one who secures the larger number 
of votes shall be declared to have been 
elected. In the event of there being an 
equality of votes between the two can- 
didates, the president of the meeting shall 
draw lots in the presence of the coun- 
cillors and the person whose name is first 
drawn shall be declared to have been 
duly elected.” 

This Rule thus insists that in case 
of equality of votes between two candi- 
dates, the president of the meeting shall 
draw the lots and secondly, the person 


‘whose name is first drawn shall be dee- 


lared elected. 


7. Mr. Panda contends that this 
Rule is violated in two ways. Firstly, 
the President herself did not draw the 
lots but asked a boy of 7 years to draw 
the lots. Secondly, the petitioner should 
have been declared to have been elected 
as his name was first drawn and he 
should not have been held to have been 
defeated by introducing a second box 
wherein two pieces of paper containing 
“Zero” and “Chairman” were put in. 

On a plain reading of the language 
of the Rule it is clear that the President 
of the meeting shall draw lots. In this 
case, however, the lot was drawn by a 
boy under the instruction of the Presid- 
ent. It is, therefore, necessary to con- 
sider whether the Rule is mandatory or 
directory. In Statutory Construction by 


Crawford at nage 516 the author points 


out the distinction between mandatory 
and directory provisions of the statute. 
He says:— 


“The question as to whether a statute 
is mandatory or directory depends upon 
the intent of the legislature and not upon 
the language in which the intent is 
clothed, The meaning and intention of 
the legislature must govern, and these 
are to be ascertained, not only from the 
phraseology of the provision, but also by 
considering its nature, its design, and the 
consequences which would follow from 
construing it the one way or the other.” 
This passage was approved in AIR 1957 
SC 912, (State of U., P. v. Manbodhan 
Lal) — see para 11. The same view has 
also been taken in AIR 1955 SC 233, (Hari 
Vishnu v. Ahmad Ishaque). In paragraph 
26 their Lordships observed thus:— 


“It is well established that an enact- 
ment in form mandatory might in sub- 
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stance be directory, and that the use of 
the word ‘shall’ does not conclude the 
matter. The question, was examined at 
length in Julius v. Bishop of Oxford, 
(1880) 5 AC 214 and various rules were 
laid down for determining when a statute 
might be construed as mandatory and 
when as directory. They are well : known, 
and there is no need to repeat them. But 
they are all of them only aids for ascer- 
taining the true intention of the legis- 
lature which is the determining factor, 
and that must ultimately depend on the 
‘context.” 


When we say that a particular pro- 
vision of a statute is mandatory, it means 
that non-observance thereof involves the 
conclusion of invalidity, In each case, 
however, the Court has to find out the 
legislative intent, As has been said in the 
aforesaid decision, the Court has to con- 
sider not only the actual words used but 
also the scheme of the statute, the intend- 
ed benefit to the public of what is en- 
joined by the provision and the material 
danger to the public by contravention of 
the same. It is in the light of these 
principles that 
Panda are to be examined, 


8. So far as the President herself 
not drawing the lots but getting it drawn 
through a boy of 7 years is concerned, 
the non-observance of the provision 
causes no material danger to the public 
or to the candidates. There is hardly any 
difference between the President herself 
drawing the lot and getting it drawn by 
a boy of 7 years under her supervision. 
The legislative intent is clear that the 
provision is directory. The drawing of 
the lots by the boy cannot, therefore, be 
declared to be invalid, 


9, On the same test the arrange- 
ment by which separate pieces of paper 
had to be drawn from two boxes cannot 
be said to be invalid. The president 
could have resorted to the method of 
putting the names of the candidates in 
two pieces of paper in one ballot box 
and declared the candidate whose name 
was first drawn as being elected, Equally 
no harm was done by having two boxes 
associating the name of a candidate with 
the paper containing either “Zero” or 
“Chairman.” That is another method of 
drawing the lots and no inequity or in- 
justice is done by following that method. 
No material danger to the public or the 
candidate was caused by drawing the lot 
in the latter and not in the former way. 
More often than not the second method 
of drawing lots is considered to be more 
efficacious in eschewing out the degree 
of chance. The prescription in the Rule 
regarding the manner of drawing of lots 
is directory and not mandatory. 
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‘the contentions of Mr. 


A. I. R. 


10. The last contention of Mr. 
Panda was regarding violation of Rule 7 
inasmuch as the President herself did not 
prepare the record of the proceeding but 
got it written by an Assistant of the 
Council office. Ultimately, however, Mr, 
Panda frankly- conceded that this provi- 
sion must be construed as directory. 


11. All the contentions urged on 
behalf of the petitioner fail. The writ 
application is accordingly dismissed, but 
in the circumstances without costs, 

PATRA, J. grana 12. I agree, 


Petition dismissed, 
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Sudarsan Swain and others, Appel- 
Tants v. Jagannath Routh and others, Res- 
pondents, 


Second Appeal No. 29 of 1968. D/- 
2-8-1971 from order of D., P, Sharma, 
Addl. Sub. J.. Cuttck, D/- 18-11-1967. 


(A) Civil P. C., O. 9, R. 9 — “Same 
cause of action.” 


Dismissal for default under O; 9, R. 8 
of prior suit based on defective title deed 
will not bar under O. 9, R. 9 a subsequent 
suit for title and partition based on re- 
ctified title deed as the subsequent suit is 
not based on the same cause of action. 
(Case law discussed), (Para 11) 


Cases Referred: Chronological Paras 
(1955) AIR 1965 SC 295 (V 52)= 

(1964) 6 SCR 192, Suraj Rattan - 

v. Azamabad Tea Co, 7 
(1949) AIR 1949 PC 78 (V 36)= 

73 Ind App 121, Md. Khalil Khan 

v, Mahbub Ali Mian 7 


B. Mohapatra, for Appellants; G. C. 

Saku. D. Kar, P. C. Deb, B. K. Pal and 
S5. C. Rath, for Respondents. 
i JUDGMENT:— This appeal is by the 
defendants 1 to 4 against the confirming 
decision of the learned Additional Sub- 
ordinate Judge of Cuttack. The plaintiff 
sued for title, possession and recovery of 
damages. 


2. The defendants 6 and 7 were 
the landlords. The defendant No. 1 was 
their Khamaroi. The disputed land þe- 
longed to the defendant No. 1. As the 
defendants 6 and 7 were in need of a 
homestead for their own Khamar the 
defendant No. 1 gave the disputed. pro- 
perty to them for the said purpose about 
30 years prior to the litigation. The 
father of the defendants 6 and 7 made 
certain alterations to the standing struc- 
ture and used the same as their Khamar. 
On 19-11-1959, the defendant No. 1 sold 
the property to the defendants’ 6 and 7 
(Ext. 1) for a consideration of Rs. 1000/-, 
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Under an amicable division the dispu-ed 
portion of the property fell to the share 
of the defendant No. 6 and he sol '6 
decimals out of it with the stand-ng 
structure to the plaintiffs on 9-5-1560 
under a registered sale deed (Ext. 2). 
There is a mistake in the:sale deed end 
it was rectified on 16-12-1961 (Ext. 5). 
The defendant No. 6 also sold away 26 
decimals out of the disputed property ‘to 
the defendants 8 to 13 on 9-5-1960. Since 
then the plaintiffs and the defendants! 8 
to 13 were in possession of their respec- 
tive acquisitions without any partition by 
metes and bounds. On 9-10-1960, the 
plaintiffs were dispossessed by the le- 
fendant No. 10 in collusion with the Je- 
fendants 1 to 5. The suit was, therefore 
instituted for the aforesaid reliefs. ' 


3. The defendants 1 to 5 filed one 
foint written statement and defendants 
9 to 13 filed another joint written stzte- 
ment while the defendants 6 and 7 filed 
a separate written statement of their 
own. . It was specifically pleaded in ies 
fence that there was a prior suit. being 
mM. S. No. 149 of 1960 by the plaintiffs 
for similar reliefs. Ext. B is the plaint 
lof that suit.. An amendment of the plzint 
was asked for on 5-1-1962. By order 
dated 24-1-1962 the amendment applica- 
tion was rejected. Thereafter the plein- 
tiffs took no steps and on 26-2-1962 the 
suit was dismissed with costs and a decree 
was drawn up on 28-2-1962. On the basis 
of these allegations it was contended that 
the present suit was not maintainable on 
account of the provisions of Order /9, 
Rule 9. Civil P. C. Besides this con- 
tention in law. many other factual con- 
tentions were raised to deny the ple¢in-~ 
tiff’s title. ’ S 
. 4 In the trial court two iss.es 
were raised being Issue No. 3 — "Is the 
suit barred by principles of res judicata 
under Order 2, Rule 2 and Order 23, 
Rule 1. Civil P. C.2” — “Is the suit 
maintainable in view of the order of 
dismissal passed in T. S. No. 149 of 1360 
of this Court?” Both the learned Trial 
Judge as also the learned Appellate Judge 
negatived the plea of non-maintzin- 
ability of the present suit and found the 
sale deed dated 19-11-1959 (Ext. .1) 
to be valid. They accordingly have 
allowed the plaintiffs a preliminary 
.. decree for partition. but have refused to 
grant damages. | 

5. In Second Appeal Mr. Mona~ 

atra rightly confined his contention jto 
the plea in law, namely, that the corts 
below have gone wrong in holding tiat 
the present suit was maintainable and 
twas not barred under Order 9, Rule /9, 
Civil P. C. He contends that in the pre- 
ious suit, the plaint whereof-is Ext, B, 
and in the present suit the claim of zhe 
plaintiffs is based upon the sale deed 
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(Ext. 1) and the common media of title 
is thus one and the same transaction. It 
mzy be true that the plaintiffs have made 
certain new allegations and have indi- 
‘cated, with reference to the point of time, 
a new cause of action, but to find out 
‘whether it is barred under Order 9, 
Rule 9, Civil P. C. what is necessary to 
be considered is whether in substance it 
is the same cause of action, 


í 6. The term “same cause of 
accion” occurs in Order 2, Rule 2 as also 
‘Order 9, Rule 9, Civil P, C. Order 9, 
Rule 9 provides:— 

(1) Where a suit is wholly or partly 
‘dismissed under Rule 8, the plaintiff shall 
‘be precluded from bringing a fresh suit 
fin respect of the same cause of action 


t 
SCe~FStsesevesae onnenrt 


Trere is no dispute that T. S. No. 149 of 
9350 was dismissed under Rule 8. There 
is also no dispute at the Bar that if the 
‘previous suit and the present suit are 
based upon the same cause of action the 
‘present suit would not be maintainable. 
But while Mr. Mohapatra for the ap- 
pellants contends that it is the same cause 
of action Mr. Pal vehemently opposes the 
contention and says that the causes of 
accion are absolutely different, 

, 7. Sir Madhavan Nair speaking 
fo> the Board in AIR 1949 PC 78. (Md. 
Khalil Khan v. Mahbub Ali Mian), on 
examination of several decisions ulti- 
mately stated:— 

“The principles laid down in the 
eases thus far discussed may be thus 
summarised: 

(1) The correct test in cases falling 
‘under Order 2, Rule 2, is ‘whether the 
‘cleim in the new suit is in fact founded 
‘upon a cause of action distinct from that 
oa was the foundation for the former 
sut,’ 

\ (2) The cause of action means every 
fact which will be necessary for the 
plaintiff to prove if traversed in order 
to support his right to the judgment. 

) (3) If the evidence to support the 
two claims is different, then the causes 
‘of action are also different. 

_ (4) The causes of action in the two 
suts may be considered to be the same 
if in substance they are identical. 

_ (5) The cause of action has no rela- 
tion whatever to the defence that may be 
set up by the defendant nor does it de- 
pend upon the character of the relief 
prayed for by the plaintiff. It refers to 
the media upon which the plaintiff asks 
the Court to arrive at a conclusion in his 
favour.” 

This decision of their Lordships of the 
Judicial Committee has received clear 
ap>roval in the Supreme Court in ‘AIR 
1965 SC 295, (Suraj Rattan v. Azamabad 
Tea Co.) As the words “same cause of 
action” occur in Order 9, Rule 9 as in 


114 Ori.  [Prs. 7-11] 


Order 2, Rule 2, Civil P. C. the same 
meaning would normally be given. Mr. 
Mohapatra relying upon the fifth proposi- 
tion laid down by their Lordships of the 
Privy Council contends that the media of 
title on the basis of which litigation was 


raised on the previous occasion and has 


been raised in the present suit is one and 
the same, namely, the sale deed dated 
19-11-1959 (Ext. 1) and, therefore, sub- 
stantially the present suit and the ore- 
vious suit must be taken to. have been 
based on the same cause of action, though 
some new allegations have been made and 
a new cause of action has also been indi- 
cated. If the suit is essentially on the 
same cause of action and would thus 
suffer from the bar provided under the 
law for its maintainability, the dexterity 
of the draftsman of the plaint cannot 
take it away out of the purview of the 
bar and make a non-maintainable suit 
maintainable.. 

8. There is no quarrel by Mr. Pal 
with the proposition. He, however, con- 
tends that upon ultimate analysis of the 
two plaints it would clearly’ transpire 
that the cause of action is different, and 
the two suits are not based on the same 
cause of action. On the previous occasion 
there was no claim for partition. The 
suit was for title. possession and injunc- 
tion on the basis of the sale deed dated 
9-5-1960. In the present suit apart from 
asking for their title they have asked 
for effecting partition through court of 
the properties purchased by them. It is 
alleged that on 9-10-1960 the defendant 
No. 10 in collusion with the defendants 
1 to 5 dispossessed the plaintiffs. It is 
further alleged that in their sale deed 
of 9-5-1960 there were certain defects 
particularly about the description of the 
property conveyed. Therefore, there was 
a rectification deed on 16-12-1961. - 


9. On a scrutiny of the two plaints 


it is difficult to come to a conclusion ‘hat — 


the cause of action in both the suits is 
substantially the same. The bar under 
Order 9, Rule 9, Civil P. C. has been 
incorporated as a matter of public policy 
and effect has to be given in suitable 
cases to the legislative intention based 
upon such public policy. But the prin- 
ciple cannot be over-emphasised or ex- 
tended to govern cases where the two 
suits do not appear to be based upon the 
same cause of action. Right of litigation 
is being taken away under Order 9, 
Rule 9. Civil P. C. and. therefore. it has 
to be strictly construed but where the bar 
applies full effect has to be given to it. 


10. The Judicial Committee quot- 
ed with approval Lord Waston where in 
delivering the judgment of the Board the 
Law Lord said, 

“Now the cause of action has no rela- 
tion whatever to the defence which may 
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be set up by the defendant, nor does if 
depend upon the character of the relief 
prayed for by the plaintiff. It refers en- 
tirely to the grounds set out in the plain? 
as the cause of action, or, in other words, 
to the media upon which the plaintiff 
asks the Court to arrive at a conclusion 
in his favour.” 


The media so far as the plaintiffs are 
concerned must be taken to be their title 
deed dated 9-5-1960 and not their 
vendor’s title deed dated 19-11-1959. To 
extend the meaning of ‘media’ used in 
the aforesaid decision to cover historical- 
ly the anterior titles of predecessors-in~ 
interest of the plaintiffs would not only. 
work out hardship but on many occasions 
might introduce a restriction which the 
law never intended to impose, 


11. Let us consider a case where 
title to a large estate may have passed 
under a single transaction. Subsequently 


‘the estate gets divided and a litigation in 


regard to a part of the property is raised 
wherein for the purposes of anterior title 
the transaction by which the estate was 
purchased is pleaded. That litigation gets 
dismissed for default under Rule 8. In 


' regard to another parcel of land of the 


estate a subsequent litigation is instituted 
wherein for obvious purposes the self 
same anterior transaction by which the 
estate was acquired is also pleaded. Would 
the defence of non-maintainability of the 
second suit be sustained because the 
media is the-same? To my mind the 
answer seems to be obviously in’ the 
negative. If the meaning of “media” as 
used by their Lordships of the Privy 
Council is given the extended scope as 
contended for .by Mr. Mohapatra, it 
would lead to serious results and would 
affect rights of parties and hit them hard, 


In the present case the media is the 
title deed dated 9-5-1960 as rectified by 
the deed dated 16-12-1961 (Ext. 5) and 
not the document dated 19-11-1959 (Ext. 
1). Mr. Pal contended that the title deed 
of 9-5-1960 was defective and, therefore, 
a fresh document was taken. The pre- 
vious suit was not contested because the 
document of title was found to be defec- 
tive, rectification deed was taken and in 
the suit on the basis of the rectification 
deed an application for amendment was 
made. That was not allowed. In these 
special features transpiring in this case 
the subsequent suit must be held to be 
not on the same cause of action. The 
Courts below seem to have taken the 
right conclusion and in Second Appeal 
no interference is called for. The affirm« 
ing decision of the learned Appellate 
Judge stands further affirmed. The ap< 
peal fails and is dismissed. As an in« 
teresting question in law was raised I do 


| 


t 
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not think it proper to follow the rule of 
,costs abiding by the event. | 

“4 Appeal dismiss=d, 
i 


if 
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AIR 1972 ORISSA 115 (V 59 C 37) i 
| G. K. MISRA, C. J. AND 
: B. K. PATRA, J. 
Narayan Misra, Appellant v. Surendra- 
nath Das and others, Respondents. `’ 
Misc. Appeal No. 124 of 1965, D/- 
30-7-1971, from order of L. Mallik. Sub. 
J.. Puri, D/- 17-7-1965. I 
i (A) Civil P. C. (1908), O. 39, R. 1 (as 
- amended in Orissa) — Temporary injuac- 
tion — Grant of — Temporary injunction 
cannot be granted to stay final decree 


proceeding. (Para 5) 
(B) Civil P. C. (1908), O. 39. R. 1, 
Proviso (as amended in Orissa) — Re- 


ference in proviso to R. 1, O. 39 to S. 56 
of Specific Relief Act (1877) — Replace- 
ment of S. 56 by S. 41 of Specific Relief 
Act (1963) — Reference in proviso ito 
R. 1 to S. 56 must be construed as re- 
ference to S. 41 by virtue of S. 8 of Gene- 
ral Clauses Act (1897) — (X-Ref:— Gene- 
ral Clauses Act (1897), S. 8). (Par<''6) 

(C) Civil P. C. (1908), O. 39, Ril 
Proviso (as amended in Orissa) — Tem- 
‘porary injunction — Grant of — Previ- 
sions of S. 56 of Specific Relief Act (1£ 77) 
govern grant of temporary injunction 
under O. 39, R. í since the entire previ- 
sions of S. 56, as it were embodied in the 
‘proviso to O. 39, R. 1, Civil P. C. have 
become a part of that rule. 1968 BLIR 
268, Dissented from. (Pare: 7) 


it 
(D) Specific Relief Act (1963), S.. 41 
~ Subordinate Court — Court of Munsif 
is not subordinate to that of the Sukor- 

dinate Judge within meaning of S. 42! 
(Pare 9) 
It is well known that a Subordirate 
Judge does not exercise any administra- 
tive control over a Munsif. The act 
that the Subordinate Judge hears app-als 
against judgments passed by the Munsif 
does not make the latter subordinate :, to 
the former firstly because, the Subozdi- 
nate Judge as of right does not hear any 
appeal from the judgment of a Munsif 
unless the District Judge before whom 
the appeal has been filed transfers tthe 
same to the Subordinate Judge for Jis- 
posal or such power is conferred on the 
Subordinate Judge by special notificat_on, 
and secondly because, there is nothing to 
indicate that a “Court subordinate” w-th- 
in the meaning of Section 41 of the Act 
means mere judicial subordination, Jn- 
doubtedly the Court of the Munsi-| is 
inferior in grade to that of the Subo-di- 
nate Judge. But this does not mean ihat 
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the Court of the Munsif is subordinate 
to that of the Subordinate Judge. AIR 
1963 SC 1279 & AIR 1963 SC 1322, Rel. 
on, | (Para 9) 
Cases Referred: Chronological Paras 
(1968) 1968 BLJR 268, Indu Sekhar 

Agarwal v. Phulo Devi tA 
(1963) AIR 1963 SC 1279 (V 50)= ; 

(1964) 1 SCR 270, Ladli Parshad 

v. Karnal Distillery Co. Ltd.. 

Karnal 6 
(1963) ATR 1963 SC 1322 (V 50)= 

(1964) 1 SCR 742, Durga Prasad 

v. Banaras Bank Ltd. 9 
(1960) AIR 1960 SC 569 (V 47)= 

1960 Cri LJ 750, State of Uttar 

Pradesh v. M. P. Singh 6 


R. C. Patnaik, for Appellant; H. G. 
Panda. for Respondents. 


„PATRA, J.:— This is an appeal 
against an order of the Subordinate 
Judge, Puri allowing an application under 
Order 39, Rule 1, Civil P. C. The facis 
which are somewhat complicated are 
these: One Bhagaban Das had two sons 
Dinabandhu and Daitari. Daitari had two 
sons, Narayan and Gopabandhu. Dina- 
bandhu’s only son having died, he ad- 
opted Daitari’s son Narayan. Narayan 
being issueless he adopted his daughter’s 
son Sadananda Das (defdt. No. 3). Gopa- 
bandhu had two daughters. Defendant 
No. 1 Ratnakar Pati is the elder son-in- 
law and defendant No. 2 Narayan Misra 
is the younger son-in-law. 


A Shortly before his death. Gopa- 
bandhu executed a Will bequeathing the 
entire joint family properties belonging 
to him and Sadananda Das in favour of 
the family deity (defendant No. 4) and 
created a trust under the terms of which 
the members of the family were to be 
maintained out of the usufruct of the 
trust property. It also provided for. the 
constitution of a Committee for manag- 
ing the trust. The testator himself was 
to be the managing trustee and after his 
death defendant No. 3 was to be his suc- 
cessor in that office. On the death of 
Gopabandhu, defendant No. 3 became the 
sole surviving coparcener of the family 
and was in possession of the trust pro- 
perties on behalf of the deity, 


3. Defendant No. 2 Narayan 
Misra who had no manner of right either 
over these properties or in respect of the 
management thereof filed Title Suit No, 
29 of 1945 in the Court of the Subordi- 
nate Judge, Puri claiming himself to be 
one of the trustees of the Deity and 
prayed for a declaration that defendant 
No. 3 had no right to interfere with the 
management of the properties. This suit 
was compromised and under the compro- 
mise defendant No. 3 accepted his posi- 
tlon as marfatdar of the deity only in 
respect of eight annas interest of the 


N 
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properties. Despite the compromise, how- 
ever,. defendant No. 3 continued to re- 
main in possession of the entire proper~ 
ties. Defendant No. 2 then initiated a 
proceeding under Section 145, Criminal 
P. C. against defendant No. 3 and this 
proceeding terminated in favour of the 
latter. Thereupon, defendant No. 2 filed 
T. S. No. 369 of 1956 in the Court of the 
Munsif, Puri against defendant No. 3 for 
his removal from the marfatdarship of 
the Deity and in the alternative for fram- 
ing of a scheme of management in res~ 
pect of the deity’s properties. The suit 
‘was contested by defendant No, 3 up to 
the High Court (Second Appeal Nos, 219 
and 262 of 1962). The matter was, how- 
ever, compromised in the High Court, and 
the compromise provided that a portion 
of the disputed properties would be allot- 
ted to defendant No. 4 and the balance 
would be divided equally between de- 
fendants 2 and 3. The decree passed 
being in the nature of a preliminary 
decree in T. S. No. 369 of 1956, defend- 
ant No, 2 applied for making the decree 
-final and the final decree proceedings are 
pending at present in the Court of the 
Munsif, Puri. 


4. While matters stood thus, Ori- 
ginal Suit No. 51 of 1964 was filed in the 
Court of the Subordinate Judge, Puri by 
plaintiffs 1 to 6 who are the sons of 
- Sadananda (deft. No. 3), plaintiff No. 7 
who is the daughter and plaintiff No. 8 
who is Sadananda’s wife. Their case is 
that the disputed properties which were 
joint family properties devolved upon 
defendant No. 3 as the sole surviving 
coparcener and plaintiffs 1 to 6 who are 
sons have got their interests therein and 
defendants 7 and 8 are entitled to be 
maintained by defendant No. 3 from out 
of the suit properties. It is alleged that 
the compromise arrived at between de- 
fendants 2 and 3 in the Second Appeal 
Nos, 219 and 262 of 1962 was fraudulent 
and not binding on the plaintiffs. Pend- 
ing disposal of the suit, they filed an ap- 
plication for the issue of an order of in- 
junction restraining defendant No. 2 from 
making the decree final and from taking 
possession of the disputed properties 
which are the subject-matter of the final 
decree proceedings. After hearing both 
the parties, the Subordinate Judge passed 
the impugned order restraining defendant 
No. 2 from taking possession of the dis- 
puted properties. He did not pass any 
order restraining defendant No. 2 from 
continuing the final decree proceedings. 
Hence this appeal by defendant No. 2. 


5. The two main grounds urged 
in support of the appeals are:— 

(1) Having regard to the provisions 
of Order 39, Rule 1, Civil P. C. as am- 
ended in Orissa, the impugned order 
granting temporary injunction till dis- 
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posal of the suit is against Taw; and 

(2) Assuming that Order 39, Rule Ñ, 
Civil P. C. as amended in Orissa is no 
bar, the Court below has, having regard 
to the facts of the case, erred in grants 
ing injunction, 
Order 39, Rule 1, Civil P, C. as amended 
in Orissa in so far as is material reads 
thus:-— 

“1. Cases in which temporary injunce 
tion may be granted— l 

Where in any suit it is proved by, 
affidavit or otherwise— 


_ (a) that any property In dispute 
in a suit is in danger of being - wasted, 
damaged or alienated by any party to 
the suit, or wrongfully sold in execution - 
of a decree, or 


(b) that the defendant threatens, or 
intends, to remove or dispose of his pro- 
pony, with a view to defraud his credi- 
ors, 

the Court may by order grant a tem- 
porary injunction to restrain such act, or 
make such other order for the purpose of 
staying and preventing the wasting, 
damaging, alienation, sale, removal or dis~ 
position of the property as the Court 
thinks fit, until the disposal -of the suit 
or until further orders. 

Provided that no such temporary ïn- 
function shall be granted if it would con- 
travene the provisions of Section 56 of 
the Specific Relief Act (Act 1 of 1877); 

x” 


. x x x 
The Specific Relief Act (Act I of 1877) 


(hereinafter to be referred to as the old 
Act) has since been repealed by the Speci- 
fic Relief Act 1963 (Act 47 of 1963) 
(hereinafter to be referred to as the new 
Act). ‘Section 56 of the old Act so far as 
is material ran thus:— 
ie "56. An injunction cannot be grant- 
(a) xx xx xx 
(b) to stay proceedings in a Court 
not subordinate to. that from which the 
injunction is sought; l 
$X xX 3 
Under Section 56 of the old Act therefore 
what was prohibited was the issue of an 
injunction to stay proceedings in a Court, 
not subordinate to that from which the 
injunction is sought. The - proceeding 
which was pending at the time of the in- 
stitution of the suit and which is still 
pending is the final decree proceeding 
which has not been stayed by the im- 
pugned order. The effect of the im- 
pugned order is to restrain defendant 
No. 2 from taking possession of the dis- 
puted property. The occasion to take 
possession of the disputed property 
would arise only after final decree is 
passed and a fresh proceeding is insti- 
tuted to execute the final decree. As 
the stage of instituting a proceeding to 
take possession of the disputed property 
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has nof yet been reached, there is no 
occasion to stay any such proceed-ng. 
It cannot, therefore, be said that iby 
passing the impugned order the Ccurt 
of the Subordinate Judge has stayed the 
proceeding in any Court, If Section ‘56 
of the old Act is applicable to the facts 
of the present case. the impugned order 
cannot be said to contravene the pro- 
viso to Order 39, Rule 1, Civil Procedure 
Code and the question whether the 
Court of the Munsif is subordinate to 
that of the Subordinate Judge wculd 
noi; therefore arise for considerat.on. 
But as no proceeding for delivery ‘of 
‘}possession was pending, a case for issue 
of injunction did not exist, and - the 
order is liable to be set aside on fhat 
ground alone, even if Section 56 arpli- 
ed. The old Act has since been rep2al- 
ed by the new Act. Section 56 of the 
old Act which enumerated cases where 
injunction should be refused is repat- 
ed by section 41 of the new Act with 
slight modifications. Sub-section {(b) ‘of 
Section 41 of the new Act which cor- 
responds to sub-section (b) of section 
56 of the old Act runs thus. 


“4l. Injunction when režus- 
ed:— An iniunction cannot be gran‘eéd, 
x -X x t x 

(b) to restrain any person from in- 
TOA or prosecuting any proceecing 
a Court not subordinate to that from 
which the injunction is pn m 


x x 
Sub-section (b) ‘therefore were only pro- 
hibits the passing of an order of injcne- 
tion restraining any person from pro- 
secuting any proceeding but it also pro- 
hibits the passing of an order of injcne- 
tion to restrain any person from irsti- 
tuting any proceeding, in a Court not 
subordinate to that. from which the in- 
junction is sought. As already staced, 
before defendant No. 2 can make an ap- 
plication for taking possession of the 
disputed properties, he is to have'a 
final decree and it is for passing of “his 
final decree that he has instituted a pro- 
ceeding in the Munsif’s Court. The 
Court by passing the impugned  orler 
restraining defendant No. 2 from taking 
possession of the suit lands has there- 
fore indirectly restrained him from pro- 
secuting the final decree proceedings 
. pending in the Court of the Mursif, 
The question, therefore, is whether Dec- 
tion 41 of the new Act is applicable ‘to 
this case. If section 41 of the new Act 
‘applies to the present case, the further 
question would directly arise whether 
the Court of the Munsif is subordirate 
to that of the Subordinate Judge, The 
two questions that arise for considera- 
tion are— | 


(1) Whether Section 41 of the mew 
Act would be applicable notwithstend- 
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ing the fact that the proviso to Order 
389, Rule 1, Civil Procedure Code (as 
amended in Orissa) has not been amend- 
ed by substituting therein Section 41 of 
the new Act in place of section 56 of 
the old Act; and 


(2) Whether the Court of the Mun- 
sif is subordinate to that of the Sub- 
ordinate Judge. 


6. The first question does noft 
present any difficulty. By virtue of 
section 8 of the General Clauses Act, 
1897, the reference to section 56 of the 
old Act in the first proviso to Order 39, 
Rule 1, Civil Procedure Code must be 
construed as a reference to Section 41 
of the new Act which repealed the 
earlier Act and re-enacted it. Section 
8 of the General Clauses Act so far as 
is material runs thus:— 


“8. Construction of reference to 
repealed enactments — (1) Where this 
Act, or any Central Act or Regulation 
made after the commencement of this 
Act, repeals and re-enacts, with or with- 
out modification, any provision of a 
former enactment, then references in 
any other enactment or in any instru- 
ment to the provision so repealed shall 
unless a different intention appears, be 
construed as references to the provisions 
sO oe 

x x” 
Tt does ant matter F that the new Act 
was not a repealing and amending Act, 
but an Act to define and amend the law 
relating to certain kinds of specific re- 
lief. Section 8 of the General Clauses 
Act does not require that the latter Act 
repealing and re-enacting an earlier Act 
should be a repealing and amending 
Act. All that it requires is that a Cen- 
tral Act should repeal and re-enact a 
former enactment either with modifi- 
cation or without it. Section 56 of the 
old Act with slight modifications had 
been enacted as Section 41 of the new 
Act. Therefore. any reference to Sec- 
tion 56 of the old Act in order 39, Rule 
l. Civil Procedure Code (as amended in 
Orissa) must be construed as reference 
to Section 41 of the new Act (See AIR 
1960 SC 569, State of Uttar Pradesh v. 
M. P. Singh). 


ie It is next contended by Mr. 
H. G. Panda, learned Advocate appear- 
ing for the respondents that Section 56 
of the old Act and its corresponding 
provision Section 41 of the new Act ap- 
pear under the Chapter headed ‘Per- 
petual Injunctions” and that by force 
of Section 53 of the Old Act correspond- 
ing to. Section 37 of the new Act, the 
prohibition contained in Section 56 of 
the old Act and Section 41 of the new 
Act would not apply to the issue of 
temporary injunctions. In support of 


)With respect we are unable to 


lis, that Section 41 of the new Act. 
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this contention he relied on a decision 
of the Patna High Court in Indu Sekhar 
Agarwal v. Phulo Devi, 1968 BLJR 268, 


It may be stated here that Order 
39. Rule 1, C. P. C. as it stands 
amended in Orissa. is identical 
with Order 39, Rule 1 C.P.C. as 
amended in Patna. In the State of 
Bihar. Order 39. R. 1, C. P. C. is sub- 
fect to the proviso that no temporary 


injunction should be granted if it would 
contravene the provisions of Section 56 
of the Specific Relief Act, 1877, The 
sole point canvassed in the Patna High 
Court in the case referred to above 
was that the Subordinate Judge, Beg- 
usarai, had no jurisdiction to stay the 
execution case pending before the Sub- 
ordinate Judge, Muzaffarpur, as the 
latter Court was not subordinate to the 
Court of the Subordinate Judge, Begu- 
sarai and that in granting stay the pro- 
visions of section 56 of the old Act 
which has been replaced by Section 41 
of the new Act have been contravened. 
Raj Kishore Prasad, J. In overruling 
this objection observed! 


“I have already held above that 
even under Section 53 of the old Speci- 
fic Relief Act, the Specific Relief Act 
did not govern the granting of tempo- 
rary injunctions. The first proviso of 
the amended Rule 1 of Order 39 of the 
Code, no doubt. says that no such tempo- 
rary injunction shall be granted if it 
contrąvenes the provision of Section 
56 of the Specife Relief Act, 1877; but 
it has to be read subject to Section 53 
of the Act, which as I said before, has 
been replaced by Sections 37 and 41 of 
the new Act respectively. When under 
the old Act, Section 56 did not debar 
issue of temporary injunction until 
specified time in view of Section 53; I 
cannot understand how temporary in- 
function under Section 41 (b) in view 
of Section 37 (1) cannot be granted. I 
would, therefore. overrule this objec~ 
tion.” 
share 
the view of the learned Judge. True í A 
56 of the old Act). applies to the grant 


iof perpetual injunctions and Section 37 


of the new Act (S. 53 of the old Act) 
says that grant of temporary injunc- 
tions are regulated by the Code of Civil 
Procedure. But Order 39, Rule 1 which 
regulates the grant of temporary in- 
junctions itself contains the provision 
that no such injunction can be granted 
if it contravenes the provisions of Sec- 
tion 56 of the old Act corresponding to 
Section 41 of the new Act. It is only for 
the sake of convenience that reference 
is made to Section 56 of the old Act. 
The Legislature could have as well 
embodied all the provisions of Section 
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56 under the proviso without making 
any reference to Section 56. Our vie 
therefore, is that since the entire pro- 
visions of Section 56, as it were embodi- 
ed in the proviso to Order 39, Rule 1, 
C.P.C. have become a part of that rule 
those provisions would come into play 
in the case of temporary injunctions. 


8. The next question is whe- 
ther the Court of the Munsif is sub- 
ordinate to that of the Subordinate 
Judge. When this appeal came up be- 
fore me in the first instance, I was 
prima facie of the view that the Court 
of the Munsif is not subordinate to that 
of the Subordinate Judge within the 
meaning of Section 41 of the new Act. 
But having regard to the fact that this 
is a question of general importance and 
is likely to arise frequently in subord- 







inate Courts, specially in matters of 
issue of injunction orders, and as this 


specific question did not appear to have 
come up for decision in any High Court. 
I considered it expedient to refer the 
matter to the Division Bench and this 
is how the appeal has come up 
before us for disposal. 


9. Section 3 of the Civil Pros. 
cedure Code which deals with subordi- 
nation of Courts merely states that— 


“For the purposes of this Code, the 
District Court is subordinate to the 
High Court, and every Civil Court of a 
grade inferior to that of a District Court 
and every Court of. small Causes is 
subordinate to the High Court and dis- 
trict Court.” 


Section 9 of the Bengal, Agra and As- 
sam Civil Courts Act, 1887 deals with 
administrative control of Courts and 
provides that subject to the superin- 
tendence of the High Court, the District 
Jucge shall have administrative control 
over all the Civil Courts under the Act 
within the local limits of his jurisdic- 
tion, These two provisions which deal 
with subordination of Courts merely 
provide inter alia that every Civil 
Court of a grade inferior to that of a 
District Court is subordinate to the Dis- 
trict Court. If it was intended that the 
Court of a Munsif shall be subordinate 
to the Court of the Subordinate Judge 
nothing prevented the Legislature from 
saying so. It is well known that a 
Subordinate Judge does not exercise 
any administrative control over a Mun- 
sif. It is, however. contended by Mr. 
Panda that as the Subordinate Judgel 
hears appeals against judgments passed 
by the Munsif,. the latter must be 
deemed to be subordinate to be former. 
This contention is clearly unacceptable, 
firstly because, the Subordinate Judge 
ascf right doesnot hearany appeal from 
the judgment of a Munsif unless the 
District Judge before whom the appeal 
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yhas been filed transfers the same to the 


Subordinate Judge for disposal or such 
power is conferred on the Subordinate 


Jucge by special notification, and 
secondly because, there is nothing to 
indicate that a “Court subordinat e 


within the meaning of Section 41 of 
the new Act means mere judicial sub- 
ordination, Undoubtedly the Court of 
the Munsif is inferior in grade to that 
of the Subordinate Judge. But this dcés 
not mean that the Court of the Munsif 
is subordinate to that of the Subordinzte 
Judge. In Ladli Parshad Jaiswal y. 
Karnal Distillery Ltd. (AIR 1963 SC 
1279), their Lordships held that the ex- 
pression “Court immediately below” 
occurring in Art. 133 (1) of the Cen- 
stitution does not mean “Court 
sukordinate.” This view is reiter. at- 
ed in Durga Prasad v. Banaras Bank 
Ltd., (AIR 1963 SC 1322). These dezi- 
sions strengthen our view that merely 
because the Court of a Munsif is in- 


ferior in grade to the Subordinate 
Judge, it is not a Court subordinate 
to the latter within the meaning of 


Section 41 of the new Act, - Our. conc Iu- 
sion, therefore, is that the Court of the 
Munsif, Puri is not subordinate to that 


of the Subordinate Judge, Puri end 
that consequently the Subordinate 
Judge in issuing the order of temvo- 


rary injunction has violated the pro- 
vis) to Order 39, Rule 1, Civil Proze- 
dure Code. 


10. In the result, we wo ald 
allow this- appeal and-set aside the 
orcer of ad interim injunction passed 
on 17-6-1965 by the learned Subordi- 
nate Judge. Puri. In the circumstances, 


there shall be no order as to costs. .}; . 
G. K. MISRA, C. J.:— 11. nI 


agree, 
i "ES Appeal allows 
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Appellants v. Kangali Moharana “nd 
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(A) Civil P C., (1908), O. 21, R. 23 
(D and (2) — J. D. not showing cause 
against execution — Order by Court 
that decree be executed — Effect. l 
Sub-rules (1) and (2) of Rule 93 lo 
Order 21. deal with the same stage ee 
the « execution proceedings, namely, the 
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stage where notice under Or. 21, R. 22 
is served on the judgment-debtor, + 


If after receipt of the notice the 
judgment-debtor does not appear’ or 
appears but does not show cause to 
the satisfaction of the Court why the 
decree should not be executed, the 
Court passes an order that the decree 
be executed. 


Such an order passed by the Cour? 
is not automatic, but involves an impli- 
ed adjudication that the decree-holder 
has a right to execute the decree, that 
the judgment-debtor is liable to satisfy 
the decree and that the execution ap- 
plication is not barred by limitation, 
Case law discussed. (Para 19) 

(B) Civil P. C. (1908). Section I1, 
Expl. IV, 47, Order 21 Rule 23 (1) — 
Execution proceedings — Principle 
of constructive res judicata is applic« 
able — Order by Court under 
Order 21, Rule 23 that decree be 
executed’ — Plea of limitation by 
J. D. at later stage of same ex- 
ecution proceedings is barred by con- 
structive res - judicata -— Execution 
application prima facie barred — J. D. 
not appearing in response to notice 
under Order 21, Rule 22 — Order by 
executing Court directing D. H. to take 
further steps — J. D. appearing at next 
hearing and Court allowing him to file 
objection on ground of limitation — 
On the facts the order held was not 
one directing execution to proceed 
within the meaning of Order 21, Rule 23 
(1) and plea by J. D. was not barred by 
constructive res judicata. 


The principles of constructive res 
judicata is applicable to execution pro- 
ceedings. . Where in response to the 
notice under Order 21, Rule 22, the 
judgment-debtor either does not appear 
in Court or having appeared does not 
object to the execution on the ground 
that the execution application is barred 
by limitation, and the Court thereupon 
orders that the execution do proceed, 
then by application of Explanation IV, 
to Section 11, it would be deemed thaf 
the plea of limitation had been raised 
and rejected and consequently the 
judgment-debtor would not be permitt- 
ed at a later stage of the same execu- 
tion proceedings to raise the plea of 
limitation. Case law discussed. _ 

(Para 18) 


Held, on a perusal of the order of 
the Court directing the decree-holder to 
take further steps, and the circumst- 
ances of the case. that the Court did 
not adjudicate either directly or by 
necessary implication that the exe 
cution application was within time and 
that it was executable. The Court was, 
therefore, perfectly justified in enter- . 
taining the objection filed later by the 
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fudgment-debtor in the same execution 
` proceeding. (Para 20} 


Per B. C. Das J’—When ultimately 
the ‘objections were filed, it cannot 
but be said that these objections came 
up for consideration as contemplated 
under Order 21, Rule 23 (2).. (Para 31) 


(C) Limitation Act (1963), S. 3 
-- Duty of Court to dismiss time barre 
ed application, 


Section 3 is imperative and 

a duty upon the Court to dismiss 
application which has not been made 
Within the period prescribed in the 
schedule and the duty of the Court is 
not dependent on an objection being 
raised by the Opposite party. 

(Para 20) 
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1935 AU LJ 1189 (FB) Genda 
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R. Mohanty- and B. B. Roy for 
Appellants; B. Mohapatra and R, C. 
Patnaik, for Respondents, 

PATRA, J..— This is an appeal 
against an order of the First Addi- 
tional Subordinate Judge, Cuttack sett~ 
ing aside an order of the Munsif. Jaipur 
dismissing an application under S. 47 of. 
the C. P. (hereinafter referred to as 
the Code) fied by the judgment-debtors, 
The facts of the. case may be set down in 
chronological order as follows: 


4-5-1950 -——- Suit filed by the appellants 
for possession was dismissed 
by the Munsif, . 
112-1951 -~ Appellate Court sed 
aside the judgment of the 
trial Court and decreed the 
suit with costs. . 
10-4-1954 -—— First Execution Case No, 
158 of .1954 filed by the de 
cree holder for recovery of 
possession and costs, 
27-11-1956 —- Second Appeal filed by 


the judgment-debtor re- 
spondents dismissed by the 
High Court, 


28-2-1958 — Scand Execution Case No. 
= 72 of 1958 filed, 
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5-4-1958 =a Execution Case (No. 72/58) 
dismissed. 

25-12-1960 — Judgment debtor No. I 


on his behalf and on behalf 
of a judgment debtors is al- 


leged to have paid Rs. 5/- to 
the decree-halder towa: ds 
ee l the decree. 


4-8-1962 — Third Execution Case Ho, 


195 of 1962 filed. 


27-9-1962 — Execution Case (No. 195/ 32) l 


dismissed. 

8-12-1962 — The present Execution Case 
No. 339 of 1962 filed by “he 
decree holder. The Court 
_ directed the same to be put 
up on 2-1-63 with 


. note. 

41-1963 — Authentication fee paid by 
the decree-holder. Case ad- 
mitted. Notice under Order 
21, Rule 22, C.P.C. issued fix- 

i ing 24-1-63 for return. 

24-1-1963 — Service return received. 
Service proved and accepted 
as ‘sufficient. Ordered to be 
put up on 1-2-1963 when Je- 
ree eee to take furtier 


step | 
M21863 =— Process-fea filed, Judgment- 
- debtor No. I appeared and 
prayed for time to file 3b- 
l ïjections — let him file his 2b- 
ae a fections by 9-2-1963. i 
9-2-1963 = Judgment debtor No. 1 filed 
objections under Section 47, 
= C.P.C. challenging the main- 
- kainability of the execufion 


E petition on the ground lof 2 


Objection NUM- 


limitation. 
i Case No, 50 


bered as Misc. 
of. 1963. 

* esnt-1968 a Mise. Case No. 50 of 1963 
dismissed for default. Petition 
for restoration filed the ane 


day. 

93-11-1963 — ‘Mise, Case No. 50/63: a 
stor The decree-hokler 
let in evidence in support! of 
his contention that Rs. 5f- 
had been paid by the J idg- 
ment-debtors to him towerds 


the decree. The  allega-ion 
was denied by the judgment- 
debtors. 

T-5-1964— The learned Munsif E ER 
ed the miscellaneous case on 
the findings — 

{1) that the judgment-debtor 


No. 1 not having filed any 
objection on 24-1-1963 which 
was the date fixed for his 
appearance, the order pass- 
_ ed by the Court on that day 
that the decree holder should 


' take further. steps amounted 
| by implication to an adju- 
dication that the 


execution 
i 


| 
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application is: within time and 
is maintainable and that on 
the principle of constructive 
res judicata. the iudgment- 
debtors are not entitled to 
object to the execution at a 
later stage of the same ex- 
ecution proceedings: 

(2) that the payment of Rs. 
5/- alleged to have been made 
on 25-12-1960 is true and it 
' saves limitation. 


26-10-1965 — On appeal, the learned 
Subordinate Judge set aside 
both the findings. He held 


that the alleged payment of 
- Rs. 5/- is not true, and that 
the principle of constructive 
res judicata is wholly inap- 
plicable to . the facts of the 
present case. He, therefore, 
held that the execution pro- 
ceeding is barred by time and 
is not maintainable 

Tt is against this order that the de- 
cree-holder has filed the present ap- 
peal. 

2. ‘This appeal, in the first in- 
stance came up for a before 
the Hon’ble Chief Justice who directed 
that this be heard by a Full Bench. 
Obviously, in view of certain conflicting 
decisions to which reference will pre- 
sently be made. 


3. The questions that arise for 
consideration in this appeal are the fol- 
lowing:— 


(1) What is the exact import of the 
order dated 24-1-1963 passed by the 
executing Court and whether it am- 
ounts to an implied adjudication that the 
decree is executable and the execution 
application is not barred by limitation. 


(2) Assuming that it is so, whether 
it is open to the judgment-debtors at a 
subsequent stage of the execution pro- 
ceeding to contend that the execution 
application is barred by limitation. In. 
other words, whether the principle of 
constructive res judicata can be invoked 
by the decree-holders to bar adiudica- 
tion of the  obiections raised by the 
fudgment-debtors, 


4. Order 21 of the Code relates 
fo the execution of decrees and orders. 
An application for execution of the. de- 
cree, unless it is an oral application 
made in the circumstances mentioned 
in clause (1) of Rule 11, is required to 
be in writing and is to contain parti- 
culars as mentioned in clause (2) of 
Rule 11. Rule 22 provides that notice 
of the execution application should be 
issued to the person against whom ex- 
ecution is applied for requiring him to 
show cause, on a date to be fixed, why 
the decree should not be executed 
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against him. Then follows Rule 23 
which may be quoted. 


"23. (1) Where the person to whom 
notice is issued under the last preced- 
ing rule does.not appear or does not 
show cause to the satisfaction of the 
Court why the decree should not be 
executed, the Court shall order the de- 
cree to be executed. 


(2) Where such person offers any 
objection to the execution of the decree, 
the Court shall consider such objection 
and make such order as it thinks fit.” 
Sub-rule (1) contemplates the non-ap- 
pearance of a judgment-debtor while 
sub-rule (2) deals with his appearance. 
Both sub-rules (1) and (2) deal with the 
same stage of the proceeding. Sub-rule 
(2) does not contemplate appearance of 
the judgment-debtor at any subsequent 
stage. In the case before us, admittedly 
the judgment-debtor did not appear in 
Court on 24-1-1963 which was the date 
fixed for their appearance, and conse- 
quently did not show any cause as to 
why the decree should not be executed. 
Ours is, therefore, a case to which sub- 
rule (2) of Rule 23, C.P.C. has no ap- 
plication. The rule that would be ap- 
plicable would be sub-rule (1), and this 
sub-rule requires that if the judgment- 
debtor does not appear or does not show 
cause as to why the decree should not 
be executed, the Court shall order the 
decree to be executed. Where :: the 
judgment-debtor appears and objects 
to the execution on some ground, and 
the Court after consideration of such ` 
objections overrules the same, the Court. 
again has to pass an order that the de- 
cree be executed. 


Therefore, an order that seston. be 
executed, whether passed under clause 
(1) of Rule 23 or clause (2) thereof 
is a determination of a question within 
Section 47 of the Code, and amounts to 
a decree within the meaning of Section 
2 (2) and an appeal therefore lies from 
such an order. It is not disputed that 
where the judgment-debtor on receipt 
of notice issued under Order 21, Rule 
22, C.P.C. appears in the Court and 
files objections, and on a consideration 
thereof, the Court rejects the objec- 
tions and directs execution to proceed, 
the judgment-debtor cannot at a later 
stage of the execution proceeding put 
forth the same objections once more and 
that he shall be debarred from doing so 
on the principle of res judicata. What 
however, is contended on behalf of the 


judgment-debtor respondents is that 
where the judgment-debtor does not 
appear in response to the notice and 


consequently does not file an objection, 
and as required by sub-rule (1) of Rule 
23, the Court passes an order that the 
decree be executed, the order so passed 
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by the Court is more or less automatic, 
and there is no “adjudication” of any 
thing, and consequently the principles 
of constructive res judicata are not ať- 
tracted to such a case and the judgment- 
debtor is entitled at a later stage of the 
proceedings to put forth his objections 
to the executability of the decree. 

For the purpose of examining the 
validity of this contention, we are as- 
suming for the present, that the impor 
of the order dated 24-1-1963 passed in 
this case is that the Court has ordered 
that the decree be executed. 


5. Section 11 of the’ Code deal- 
ing with res judicata, in so far as is 
material, may be quoted: 

“11. No Court shall try any suit or 
issue in which the matter directly and 
substantially in issue has been directly 
and substantially in issue in a former 
suit between the same parties, or be- 
tween parties under whom they or any 
of them claim, litigating under the same 
title, in a Court competent to try such 
subsequent suit or the suit in which 
such issue has been subsequently rais- 
ed, and has been heard and finally dee 
cided by come Court. 

x x x x 

Explanation llI.-— The matter above 
referred ‘to must in the former suit have 
been alleged by one party and _ either 
denied or admitted, expressly or. impli- 
edly, by the other. 

Explanation IV.— Any matter 
which might and ought to have been 

made ground of defence or attack in 
. such former suit, shall be deemed to 
have been a matter directly and sub= 
stantially in issue in such suit, 


Explanation V.— Any. relief claimed 
in the plaint, which is not expressly 
granted by the decree, shall, for the 
purposes of this Section, be deemed to 
have been refused. 

x x x x x” 

Although Section TI does not, in 
terms, apply to execution proceedings, 
it is now well settled that general prin- 
ciples of res judicata would ‘be applic- 
able also to execution proceedings, 
Where, therefore. a matter which dire« 
etly and substantially arises for decision 
in an execution proceeding. is heard and 
decided by a competent Court, such a 
decision is final between tthe parties 
and operates as res judicata in a sub= 
sequent execution proceeding or at a 
subsequent stage of the same execution 
proceeding. 


The question, however, fs whether 
the principles of constructive res judi- 
cata -would be applicable toy execution 
proceedings, that is, where a judgment 
debtor fails to raise all his objections 
to the execution application made by 
mhe decree holder, which he might and 
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ought to have raised and the applica- 
tion is allowed, whether all such obje>- 
tions would be deemed to have been 
impliedly decided against him. True 
it is, that no objection would be held 
to have been impliedly cecided against 
the judgment debtor unless it is that 
without such implied decision thereon 
the execution would not have been o- 
dered. There cannot be any dispute 
that the plea of limitation is one bf 
such objections. 


This precise question came up fr 
consideration as long ago as in 1881 bż- 
fore the Judicial Committee in Mungul 
Pershad Dichit v. Girija Kant Lahzri 
Choudhry (1880) 8 Ind. App. 123 (PC). 
There were as many as seven execution 
applications presented from time to 
time to execute the decree passed in 
that case on 8th July, 1851. It is wi- 
necessary to refer to the details of tie 
execution applications. It is sufficient to 
say that the sixth execution application 
presented on 5th September. 1874 was. 
according to the law of limitation in force 
at that time. barred by limitation. Tre 
judgment-debtor did not appear in Court 
in response to notice. and in due course. 
sale proclamation of properties attached 
was issued. At that stage the judgment- 
debtor appeared in Court and filed an 


application to stop the sale for three 
months, admitting the debt. Sale was 
stopped and the execution application 


was allowed to be dismissed on 25th of 
January, 1875. The next and the seventh 
application for execution was presenzed 
on 22nd September, 1877. and the judg- 
ment-debtor appeared in Court and cjn- 
tended that the sixth execution appliza- 
tion presented on 5th September, 1374 
was barred by limitation. and consequ- 
ently the seventh execucion applicat.on 
should not be allowed to proceed. 


The Court of first instance held tnat 
although it was open to the executng 
Court to dismiss the sixth execution ap- 
plication as being barred by time al- 
though the judgment-debior did not ap- 
pear and file any such objection, yet he 
not having done so and having allowed 
the execution to proce2d, his order, 
though erroneous, was valid because {it 
had not been reversed, and it is, there- 
fore, not open to the judgment-debtor 'to 
contend in.the proceeding arising uncer 
the seventh execution application that 
the previous execution proceedings were 
barred by time. Although the High 
Court reversed the order, their Lordships 
of the Privy Council set aside the order 
ef the High Court, and concurring _ with 
the view expressed by the Subordirate 
Judge, overruled the objection of the 
judgment-debtor. This principle was 
reiterated by the Judicial. Committee in 

if 
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Shivraj Gopalji v. Ayissa Bi (AIR 1949 
PC 302). Their Lordships opined: 


“Where in an earlier execution pro- 
ceedings a decree-holder could have 
raised a plea that the judgment-debtor 
had an interest in certain property which 
could be attached under his decree but 


the plea was not raised through his own 


default and the execution was dismissed. 
the dismissal operates as res judicata in 
the subsequent execution proceedings and 
even apart from the provisions of S. 11, 
Civil P. C., it is contrary to the prin- 
ciple to allow the decree-holder in fresh 
proceedings to renew the same claim 
merely because he neglected at a proper 
Stage in previous proceedings to support 
his claim by the argument of which he 
subsequently wishes to avail himself.” 


. 6 In AIR 1944 Mad 420 (S. C, 
Puttappaii v. Mallappa), an execution 
petition was filed out of time. The judg- 
ment-debtors remained ex parte even 
after notice to them and an order “pro- 
claim and sell” was passed by the Court. 
At a later stage of the proceedings, the 
judgment-debtors took the objection of 
limitation, A learned single Judge of 
the High Court held following the dictum 
of Patanjali Sastri, J. in a previous 


. Bench decision of that Court in AIR 1941 


Mad. 440 that the order “proclaim and 
sell” impliedly decided that the execu- 
tion petition was not barred by limita- 
tion and that the order operated as res 
judicata at a later stage of the proceed- 
ings and could not be disputed by the 
judgment-debtor. The same view was 
adopted by a Division Bench of that 
Court in AIR 1954 Mad. 1070 (Shanmu- 
gavelu Pillai v. Karupannaswami Pillai). 


7. In 38 Cal. WN 141 = (AIR 
1934 Cal 472) (Ananda Kumar v. Sk. 
Madan) an application was made by .a 
certain person for execution of a decree 
and no objection was raised that the de- 
cree was not executable at the instance 
of the applicant and the application was 
held to be maintainable. It was held 
by the Calcutta High Court that no fur- 
ther objection on the score of the main- 
tainability of a fresh application for ex- 
ecution on the part of the same applicant 
could be raised. That High Court, how- 
ever, in AIR 1962 Cal. 272 (Bishwanath 
Kundu v. Sm, Subala Dassi) held that a 
dismissal for default of an objection 
made under Section 47, which involves 
no decision on the merits, either express- 
ly or impliedly. that is. by necessary 
implication, cannot be held to bar a sub- 
sequent objection, either similar or dif- 
ferent. No reference in this case was 
made to the previous Bench decision of 
that Court in 38 Cal. WN 141 = (AIR 
1934 Cal 472). The decision of AIR 1962 
Cal. 272, however, can be distinguished 
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on the ground that it did not invclve an 
application of Explanation 4 to Section 
11 but it was a case where the judg- 
ment-debtor appeared and filed objec- 
tions but the objections were later on dis- 
missed for default of his appearance. 


8.. In the Patna High Court, one 
of the earliest cases where this point was 


taken up for consideration is AIR 1938- 


Pat. 427 (Mahadeo Prasad Bhagat v- 
Bhagwat Narain Singh). In execution 
of a money decree, certain properties 
were sold in execution. Such a sale be- 
ing alienation within the meaning of 
Section 12-A of the Chota Nagpur Encu- 


mbered Estates Act required the sanc- 


tion of the Commissioner. Objections on 
two occasions were put in by the judg- 
ment-debtor under Sec. 47 of the Code 
to the validity of the execution proceed- 
ings. Although objections were raised, 
they were not decided and the objection 
petitions were all dismissed. The pro- 
perty having come to the possession of 
the purchaser, an action was brought 
claiming a declaration that there having 
been no sanction of the Commissioner, 
the sale to the purchaser was void. The 
High Court in holding that the point 
was res judicata by reason of Expl. 4 to 
Section 1i observed: 


“The argument that Expl. 4 to S. 11 
does not apply to proceedings under Sec- 
tion 47, as J have already said is without 
foundation and it seems to me therefore 
quite clear that there not having been 
a decision on this point none-the-less the 
question whether the sale was void or 
not is now res judicata in favour of the 
defendant-appellant.” 


A Bench of five Judges of the Patna 
High Court in -Baijnath Prasad Sah v. 
Ramphal Sahni, (AIR 1962 Pat 72) (FB) 
had expressed . the same view. Thein 
Lordships held that: — 


“The doctrine of res judicata Is 
very much wider in scope than Section 
11. It applies to execution proceedings. 
If a party takes an objection at a certain 
stage of a proceeding. and has not taken 
another objection which he might and 
ought to have taken at the same stage, 
it must be deemed that the Court has 
adjudicated upon the other objection 
also and has held against him, This 
principle of constructive res judicata has 
been extended further. If a party has 
knowledge of a proceeding, and having 
had an opportunity when he might and 
ought to have raised an objection. he 
does not do so, he cannot be allowed to 
raise that objection subsequently, if the 
Court passes an order which it could not 
have passed in case that objection had 
succeeded, on the ground that it must be 
deemed to have been raised by the party 
and decided against him.” 
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This view was approved fn a later 
Full Bench decision of that Court in 


Sarjug Singh v, Basisth Singh ( (1968) 
a 47 Pat 178) = (AIR 1970 Pat 237} 


9. The same view was expressed 
by the Gujarat High Court in Ganchi 
Laxmichand Ambaram v. Tulsidas Mad- 
havdas (AIR 1963 Guj. 1), where Bhag- 
wati, J, (as he then was) observed :— 

“If the order under. Order XXI, 
Rule 23, can operate as res judicata in 
regard to the contentions urged at the 
hearing of the notice under O. XXI, R. 
22, that order must equally operate as 
constructive res judicata in regard to the 
contentions which might and ought to 
have been urged against the execution 
of the decree in opposition to the notice 
under Or, XXI, R. 22. Equally mus? 
the order under Or. XXI, R. 23 operate 
as constructive res judicata if the person 
against whom the decree is sought to be 
executed did not appear in answer to the 
notice under Or. XXI, 2 and the 
order directing the decree to be execut- 
ed was, therefore, made by the Court. 
case all contentions which 
might and ought to have been urged by 
such person showing cause why the de- 
cree should not be executed would be 
barred by the principle of constructive res 
jucicata and it would not be open to 
such person to raise those contentions af 
any subsequent stage of the execution 
proceedings.” 

10. In AIR 1951 Assam 75 (Aji 
muddin v. Budheswar Sarma), a Bench 
of Assam High Court held that where the 
judgment-debtor fails to. appear in res- 
ponse to a notice under Order 21, Rule 
22 and the executing Court orders exa 
ecution to proceed, the judgment-debtor 
appearing in response to a notice for 
settlement of the terms of the sale of 
the property cannot object to the execu=« 
tion of the decree on the ground that the 
previous execution application being time 
barred, the present application was liable 
to be dimissed. 

11. So far as our Court ïs con- 
cerned, a Full Bench of this Court in 
J n Ramanuj Raj Deb v. Sri. 
Lakshmi Narayan Tripathy (AIR 1960 
Orissa 197 F. B.) held ;—— 

“Section 11, C.P.C. is not exhaustive 
on the question of res judicata and its 
principle applies to execution proceed- 
ings also.” 

“Thus, an objection as to jurisdic« 
tior of executing Court raised and final. 
ly decided in a prior execution would be 
barred by res judicata in subsequent ex~ 
ecution inrespective of whether the de- 
cision was “erroneous in law or not.” 

“So also--an ‘objection. that’ the de- 
cree is not executable or is barred by 
limitation, which, Dukat to have been 
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raised but not raised in prior execut ġn, 
will be barred by the principle of con- 
structive res judicata,” !: 


Later decisions reported in AIR 1965 
Orissa 2 (Sadhucharan Patri v, Süd- 
arshan Patri), AIR 1969 Orissa. 147 (G. 
Pannalal Sowcar v., Appalabhuka-ala 
Sanyasayya Achary); and (1968) 34 Cut 
LT 758 = (AIR 1963 Orissa 183) 
(Niranjan Das v. Liquidator, Puri Bank, 
Ltd.) have adopted the same view. Al- 
though AIR 1967 Orissa 38 (Ramchan- 
dra Nahaka v, Bharat Rana) was a ease 
where a prior application filed urder 
Section 47, C.P.C. read with Seccion 
151, was dismissed for default of the 
petitioner in presence of the oppcsite 
party, it was held that subsequent reti- 
tion almost on identical terms submit- 
ted by him would be hit by construccive 
res judicata. The learned Chief Justice 
in deciding this case followed the earlier 
Full Bench decision in AIR 1960 Orissa 
197. ij 

12, The High Courts of Alleha- 
bad and Bombay however, appear | to 
have taken a slightly different view] of 
the questions at issue. The facts i in 
AIR 1936 All. 21 (FB) (Genda Lal ali 
Hazari Lal) which was. decided by) a 
Full Bench are these: A money de- 
cree was passed on 12th March, 1928. 
On 29th November, 1932, the dectiee- 
holders filed an application in C3urt 
certifying the receipt of Rs. 50/- on {ith 
November. 1930. On the 15th February 
1933, the first application for execution 
was filed and it was stated in that ap- 
plication that Rs. 50/- had been receiv- 
ed on llth November, 1930. There was 
a further allegation that the judgment- 
debtor had given a slip which how=2ver 
was lost. A notice under Order, 2i, 
Rule 22, C.P.C. was issued fixing ‘6th 
March, 1933. The judgment-debtor idid 
not attend Court on that day. and : as 
prayed for by the decree-holders.: a 
warrant of arrest was issued agzcinst 
the judgment-debtor who was arrested 
and produced in Court on 23rd Merch. 
1933. On that day he made an ok jec- 
tion on the ground that he had Inot 
made any payment of Rs, 50/- on Tith 
November, 1930 and therefore the | Jex- 
ecution application was barred " by 
limitation. a 

The lower Court dismissed the i 
ection as barred by res: judicata. 
Full Bench, however, held with 're- 
ference to the facts of that case 
the mere fact that the judgmen--de- 
btor did not appear’ in response to (ithe 
notice under Order 21, Rulez 22,, CPC. 
did-not imply that he admitted that the 
application was in titne,--when on the 
face of it it was barred ‘by «  limitazion, 


_ The i a was barred by time jand 
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the Court ought not to have issued any 
notice at all. In those circumstances, 
therefore, the Full Bench held that 
there was nothing in law to prevent 
the executing Court entertaining the 
judgment-debtor’s plea of limitation 
at any time during pendency of the 
application for execution. Sulaiman, C. 
J. with whom Bennet, J. agreed sum- 


-marised his conclusions thus:—— 


“(1) Where there has been an ex- 
press adjudication by the Court in the 
presence of parties, then the question 
must be considered to have been final- 
ly decided. no matter whether it is rais- 
ed again at a subsequent stage of the 
Same proceeding, or in a subsequent 
execution proceeding, 

(2) Where an objection is taken 
but is dismissed or struck off, even 
though not on the merits and the applica- 
tion for execution becomes  fructuous, 
the judgment-debtor is debarred from 
raising the question of the invalidity of 
that application. 


(3) Where an objecton to execu- 
tion is taken, but it not dismissed on the 
merits or is dismissed for default and 
the application for execution does not 
become fructuous, the judgment-debtor 
is not debarred from subsequently rais- 
ing the question that that application 
was not within limitation. 

. (4) Where no objection to the execu- 
tion is taken but application becomes 


partly or wholly fructuous and such 
fructification necessarily involves the 
assumption that the application was 


made within limitation, then after such 
fructification the judgment-debtor is 
debarred by the principle of res judicata 
from raising the question that that ap- 
plication was not within limitation. 


(5) Where no objection is taken 
but the application for execution does 
not fructify, the judgment-debtor is 
not debarred by the principle of res 
judicata from raising the question of 
limitation later.” 

Niamatullah, J. in a separate judg- 
ment while pointing out that it is the con- 
Sistent view of the Allahabad High 
Court that the rule of constructive res 
judicata is not applicable to execution 
proceedings, still expressed the view 
that a judgment-debtor is not preclud- 
ed by the principle of res judicata from 
raising the plea of limitation in an ex- 
ecution proceeding unless inter alia 
there was an adjudication implied in an 
order which taken with the surrounding 
circumstances, should be taken to imply 
a conscious determination of the ques- 
tion of limitation adversely to the judg- 
ment-debtor and also in those cases 
where the judgment-debtor might and 
ought to have taken the plea of limita- 
tion but failed to do so and the final 
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result of the application was to grant 
the relief of partial satisfaction of the 
decree to the decree-holder, 


On a closer scrutiny of this decision, 
therefore, I find thatitdoes not run coun- 
ter to the views expressed by other High 
Courts already referred to because it has 
recognised that if there was an adjudi- 
cation implied in an order which con- 
sidered with the surrounding circums- 
tances should be taken to imply a con- 
scious determination of the question of 
executability of the decree, the judg- 
ment-debtor would be precluded on the 
principle of res judicata from raising 
that plea at a subsequent stage of pro- 
ceeding. It is only because in that case 
the execution application was on the 
face of it barred by limitation and as 
such the executing Court ought not to 
have issued any notice at all, that the 
High Court held that in allowing the 
execution case to proceed in the absence 
of any objection by the judgment-de- 
btor, there was no conscious adjudica- 
tion on the question of limitation and 
therefore that order would not operate: 
as res judicata. 


13. In AIR 1943 Bombay 
M. H. Kakkalmali v, G. 
the facts were these: There was a 
mortgage decree for Rs. 1750/- and it 
was put in execution for sale of ‘the 
mortgaged property. In response to 
notice under Order 21, Rule 22, C.P.C, 
the judgment-debtor did not appear in 
Court and the executing Court trans- 
ferred the proceedings to the Collector. 
When the Collector issued notice to the 
judgment-debtor, he appeared in Court 
and contended that he had paid Rs. 
601-13-3 in part satisfaction of the de- 
eree-holder’s claim and that to that ex- 
tent the execution should not proceed. 
The Collector directed the judgment-de- 
btor to move the executing Court and 
when that was done, the decree-holder 
contended that the plea was not open 
to the judgment-debtor as he might and 
ought to have raised that contention be- 
fore the order transferring the applica- 
tion to the Collector was made. 
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The executing Court upheld the 
objection of the decree-holder while 
the District Judge on appeal thought 


that the principle of res judicata could 
not be applied to the facts of that case 
because an order directing execution to 
proceed would only imply that the 
Court considered the question as to 
whether the decree-holder had a right to 
to execute the decree, whether the 
judgment-debtor was liable to satisfy 
the decree, whether the decree was 
executable and whether the claim was 
not barred by limitation and that the 
_question of part satisfaction was not 
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decided nor required to be decided af 
that stage. 


The High Court while recognising 
that the general principles of res judi- 
cata apply to execution proceedings 
held that the rule of constructive res 
judicata must be applied with great 
caution against a party to the execution 
proceedings who had no direct notice 
on the point and therefore had no op- 
porzunity to raise it, This case again 
must be deemed to be confined to the 
facts of that case, because, there the 
question in controversy did not relate 
to the maintainability of the execution 
application as such but to the question - 
whether the execution should proceed 
in respect of the entire amout covered 
by the application or in respect of only 
a part of it. 


_ 14. I shall now refer fo the de» 
cisions of the Supreme Court on the 
subject. The earliest of these cases 


brought to our notice is AIR 1953 SC 
65 {Mohanlal Goenka v. Benoy Krishna 
Mukherjee). A decree was passed on 
the original side of the Calcutta High 
Court and was sent to the Court of the 
Subordinate Judge, Assansol for execu- 
tion. In the latter Court execution 
was applied for, notice under Order 21, 
R. 22, C. P.C. was issued and for the de- 
fault of the decree~holder to prove ser- 
vice it was dismissed. The Assansol 
Court sent to the High Court what pur- 
ported to be a certificate under Section 
41, C.P.C. stating that the execution 
case was dismissed for default. Neither 


‘the copy of the decree nor any covera 


ing letter as required by the Rules of 
the High Court was sent along with the 
certificate. Thereafter the decree-holder 
filed a second application for execution 
of the decree in the Assansol Court 
praying for sale of the Sripur Colliery 
belonging to the judgment-debtor. 
Notice under O. 21, R. 22, Civil P. C. 
was duly served and the executing 
Court ordered issue of sale proclama- 
tion. It is unnecessary to refer to the 
details of the proceedings. It is enough 
to state that during the pendency’ of 
the execution proceedings several ob- 
jections were filed on behalf of the 
judgment-debtor to the effect that after 
the Assansol Court had sent to- the 
High Court a certificate under Section 
At Cc, P. C. stating that the execution 
case was dismissed for default, the de- 
cree was never again transferred to the 
Assansol Court for execution and con- 
sequently the latter Court had no juris- 
diction to entertain * the second execu- 
tion application filed by the decrees 
holder. Thése objections were, how- 
ever, not pressed Yon the earlier occas- 
ions with «the result that the execution 
proceeded and the~ property was also 
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sold.. After the sale, the judgment-Je- 
btor filed another application repeatng 
the same objections. The Subordinate 
Judge dismissed the objections taking 
the view that having made the alleza- 


tions in the previous misc. case and 
then abandoning them, the judgment- 
debtor is precluded from raising the 
plea of jurisdiction to execute the de- 


cree on the principle of constructive res 
judicata. ty 
On appeal, the High Court in AIR 
1950 Cal 287 (Benoy Krishna Mukerjee 
v. Mohanlal Goenka) held the view ihat 
the entertainment by the Assamsol 
Court of the second execution case and 
passing of an order for sale therein are 
without jurisdiction after the certificate 
of non-satisfaction had been sent to the 
transmitting Court, and that such ljan 
order is null and void and can neither 
operate as an estoppel nor as a bar |in 
res judicata to an application urder 
Section 47, C.P.C. to set aside the sale 
by the judgment-debtor who discovered 
the defect subsequent to the order for 
sale. The matter was taken up In ap- 
peal to the Supreme Court which ire- 
versed the decision of the High Court 
observing: i | 
"That the principle of constructive 
res judicata is applicable to execution 
proceedings is no longer open to dorbt.” 
“Thus where neither at the’ -ime 
when the execution application Was 
made and a notice served. upon the 
judgment-debtor, nor in the applications 
for setting aside the tw sales made | by 
him does the judgment-debtor raise any 
objection to execution being proceeded 
with on the ground that the execttion 
Court had no jurisdiction to execute ‘ithe 
decree, the failure to raise such an ‘ob- 
jection which goes to tne root of the 
matter precludes hiny from raising the 
plea of jurisdiction on the principle ' of 
constructive res judicata after the pro- 
perty has been sold to the auction~pur- 
chaser who has entered into posses- 
sion”. 
It was futher 
ment that even an erroneous 
on a question of law operates as ' TeS 
judicata between the parties to 1t, rand 
that a decision in the previous execu~ 
tion case between the parties that:'the 
matter was not within the competence 


j 

' E n j 
observed in the jadg- 
decision. 


of the executing Court even though 
erroneous is binding on the parties. 
This decision of the Supreme Court 


which is in accord witan the earlier’ de- 
cisions of the Privy Council and with 
the views of the several High Courts 
referred to above, was followed in| the 
subsequent decisions rendered by “hose 
High Céurts. No other decision of | the 
Supreme Court has been brought tc jour 
notice where their Lordships have \dis- 


l 
1 


'i 
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sented from their earlier decision in 
AIR 1953 SC 65. But it is contended by 
Mr. B. Mohapatra on behalf of the re- 
spondents that in view of the decision 
of the Supreme Court in AIR 1969 SC 
971 (Shivashankar Prasad Shah v. Bai- 
kunth Nath Singh), the law laid down 
in the earlier decision in AIR 1953 SC 
65 can no longer be deemed to be cor- 
rect. 


To understand the context in which 
their Lordships rendered the decision 
in AIR 1969 SC 971, it is necessary to 
State the facts in some detail. The ap- 
pellants in that case obtained a pre- 
liminary mortgage decree on June 26, 
1947. The property mortgaged was an 
estate and included both bakasht lands as 
well as other lands. The Bihar Land Re 
forms Act came into force sometime 
after the preliminary decree. The 


decree-holders filed petition for passing 


September 19, 1955. 
mortgaged vested in the 


a final decree on 
The estate 


State of Bihar on January 1, 1956. On 
October, 1, 1956, a final decree was 
passed in the mortgage suit. On June, 


18, 1968, the decree-holders filed an ex- 
ecution petition to execute the mort- 
gage decree against the Bakasht lands. 
The judgment-debtors resisted the exe- 
cution by filing an application under 
Section 47, C.P.C. on the ground that 
the decree cannot be executed in view 
of the provisions of the Bihar Land 
Reforms Act. That application was dis- 
missed for default of the judgment-de- 
btors on September 12, 1959. 


A second application raising the 
same ground was filed by the judg- 
ment-debtors on September 24. 1959 and 
was again dismissed for default. A 
third application raising the same ground 
of objection was filed by the judgment- 
debtors on September 12, 1960. After 
examining the contentions of the parties 
that application was dismissed on the 
ground that the objection raised by the 
judgment-debtors was barred by the 
principles of res judicata and also on 
the ground that it had no merits, This 
decision was affirmed by the appellate 
Court but reversed by the High Court. 
On appeal to the Supreme Court, their 
Lordships held: 


“Before a plea can be held to be 
barred by res judicata. that plea must 
have been heard and determined by the 
Court. The dismissal for default of the 
judgment-debtor of an application fil~ 
ed by him under Section 47. C.P.C. re~ 
sisting the execution of the decree is 
not a final decision of the Court after 
hearing the parties and therefore does 
not operate as res judicata and he can 
raise that objection in a subsequent ap= 
plication filed by him.” 


3 
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Although this decision prima facie 
appears to be not in consonance with 
what their Lordships had earlier decid- 
ed in AIR 1953 SC 65, that decision 
does not appear to have been brought 
‘to the notice of their Lordships because 
no reference has been made thereto in 
the decision. 


15. About a year after this de. 
cision was rendered, a similar question 
came up again for decision before the 
Supreme Court in Prem Lata Agarwal 
v. Lakshman Prasad Gupta (AIR 1970 
SC 1525). The respondent Lakshman 
Prasad Gupta obtained a decree against 
the predecessors of the appellant on 
20th July, 1938 in the Court of the Sub- 
ordinate Judge, Arrah and this decree 
was transferred for execution to the 
Court of the Civil Judge at Allahabad. 
In that latter Court, the decree—holder 
applied on 2nd, June, 1941 for execution 
and for attachment and sale of certain 
sugar mill. ‘execution proceedings 
were stayed ander orders of the Al- 
lahabad High Court and the stay order 
Was vacated and the execution proceed- 
ings were revived on 13th May, 1950. 
The sugar mill was attached and sold. 
But the sale was later on set aside .on 
3lst May, 1955, pursuant to the objec- 
tions by the judgment-debtors that 
the mill could not be sold because of 
the provisions of the U. P. Encumber- 
ed Estates Act, 1934, 


Thereafter, the decree-holders made 
an application and obtained an order 
from the Arrah Court for the transfer 
of the decree to the Madras High 
Court. On 13th August, 1956, the de- 
cree-holders filed in the Madras High 
Court an application for attaching the 
properties _ of the - judgment-debtors 
situate in Madras.. The judgmenit-deb- 
tors pleaded that as the decree is dated 
20-7-1938, the execution filed on i3th 
August, 1956 was barred by limitation. 
The decree-holders . contended, on the 
other hand, that the execution of . the 
decree which commenced on 2nd June, 
1941 before the Civil Judge Allahabad 
was stayed till the end of 1949 and was 
revived on 13th May, 1950 and finally 
disposed of on 31st May, 1955 and, 
therefore, the execution petition filed 
on 13th August, 1956 was within time. 
On merits, the Madras High Court held 
that the execution application was not 
barred by limitation. When the matter 
came up in appeal before the Supreme 
Court. it was contended inter alia by 
the respondent-decree-holders that the 
fudgment-debtors were also precluded 
from agitating the question of limitation 
by the principle of res judicata. This 
contention found favour with their 
Lordships of the Supreme Courf, 
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they stated in paragraph 18 of the 
judgment thus: 

“In the presenf case, there was 
stay of execution proceedings. On 13th 
May, 1950, the execution proceedings 
were revived. The judgment-debtors 
did not challenge the order dated 13, 
May, 1950. The judgment-debtors im- 
peached the sale only on a ground cover- 

by the U. P. Encumbered Estates 
Act, 1934. The judgment-debtors fur- 
ther in impeaching the sale of Jhusi 
Sugar mill did not advance before the 
Civil Judge at Allahabad any conten~ 
tion that any of the orders of the Civil 
Judge at Allahabad reviving the execu- 
tion proceedings, attaching the Jhusi 
Sugar Mill and directing the sale of the 
Sugar Mill was barred by limitation. 
The principle of res judicata applies to 
execution proceedings. The judgment- 
debtors in the present case did not 
raise any objection as to limitation in 
regard to execution of the decree þe- 
fore the.Civil Judge at Allahabad. On 
the contrary, the judgment-debtors ask- 
ed for setting aside the sale on the 
basis of revival of execution proceed- 
ings. The revival of execution was: not 
challenged and the judgment-debtors 
are thereby barred by the principle of 
res judicata from questioning directly 
or indirectly the order dated 13th May, 
1950 reviving the execution proceedings.” _ 

It would thus be noticed that the 
plea of limitation was not set up by 
the judgment-debtors in the Allahabad 
Court and consequently there was no 


-occasion for the Court to hear and de- 


termine that point. None-the-less the 
Supreme’ Court held that on the prin- 
ciple of res judicata, the judgment-deb- 
tors were precluded com setting up 
the plea of limitation if. the subsequent 
execution proceedings in the Madras 
High Court. This is obviously because 
their Lordships were of the view that 
the plea of limitation might and ought 
to have been made’ a ground of defence 
in the previous execution proceedings 
and that not having been done, it must 
be deemed that the point is decided 
against the judgment-debtors. No rev 
ference is made in judgment to 
the earlier decision of the Supreme 
Court in AIR 1969 SC 971 laying down 
the principle that before a plea can be 
held to be barred by res judicata, that 
plea ey have been heard and deter- 
mined by the Court, nor was any re- 
ference made therein to the still earlier 
decision of the Supreme Court in AIR 
1953 SC 65. But the law laid down by 
their Lordships in AIR 1969 SC 971 is 
in accord with the one stated in AIR 
1953 SC 65. 


16. -Explanation IV fo Section Ti 
of the Code says that any matter which 
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might and ought to have been made A 
ground of defence or attack in a for- 
mer suit of the nature {referred to in 
the body of the section) shall be deem- 
ed to have been a matter directly and 
substantially in issue in such suit, This 
Explanation, therefore, refers to pleas 
which ought to have been taken in the 
former suit, but not actually taken. In 
the nature of things, therefore, such 
pleas, which are not actually taken but 
which ought to have been taken, can 
never be heard and much less decided. 
If to attract the operation of the prin- 
ciple of res judicata it is always insist- 
ed upon that a plea must have been 
actually heard and determined by the 
Court, then Explanation IV, in my opi- 
nion, would lose all its meaning, be- 
cause there may not be any occasion to 
press Explanation IV into service. It, 
therefore, appears to me that the true 

import of Explanation IV is that any 
matter which might and ought to have 
been made a ground of defence or at- 
tack in the former suit shall be deem- 
ed to have been a matter directly and 
substantially in issue in such suit, and 
therefore, decided against the defendant. 


AIR 1970 SC 1525 is a case whidh 
directly attracted the operation of Ex- 
planation IV because the plea of limita- 
tion which might and ought to have 
been raised in the execution proceedings 
in the Allahabad Court had not been 
raised there, and consequently must be 
deemed to have been decided against 
the judgment-debtors with the result 
that the judgment-debtors were barred 
from raising the same plea over again 
in the Madras High Court. The case 
reported in AIR 1969 SC 971, on ithe 
other hand, did not attract the opera- 
tion of Explanation IV because that was 
a case where the judgment-debtors ap- 
peared in Court and raised a plea in 
bar of limitation which however was 
dismissed due to the default of the 
judgment-debtors, 


That case (AIR 1969 SC 971) can, 
therefore, be distinguished on facts and 
cannot be pressed as ar authority for 
the proposition that the principle of 
constructive res judicata would not be 
applicable even to a case where the 
judgment-debtor on receipt of notice 
fails to appear and put forth pleas in 
bar of execution in consequence of which 
the execution case is allowed to prece- 
ed. In the circumstances, therefore,. I 
am of the view that the decision re- 
ported in AIR 1969 Sc 971 is of no 
assistance to the respondents in this case. 


17. Our attention was next dee 
to two other decisions of the Supreme 
Court in Pandurang Mahadeo Kavade 
yv. Annaji Balwant Bokil, (AIR 1971 SC 
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2228) and Mathura Prasad v. Dossi- 
bai, (AIR 1971 SC 2355). In the 
first of these cases, the Court held 
that where the Court trying the 


previous suit has no pecuniary juris- 
diction to try the subsequent suit, 
the decision in the prior suit does not 
operate as res judicata, This is clear 
from Section 11 itself and as such a 
question does not arise for consideration 
in the present case. In.the second case 
it was laid down that a question relat- 
ing to jurisdiction of a Court cannot be 
deemed to have been finally -determin- 
ed by an erroneous decision of that 
Court and that if by an erroneous in- 
terpretation of the statute the Court 
either holds that it has no jurisdiction 
when in fact it has, or assumes jurisdic- 
tion which it does not possess under 
the statute, such a decision cannot ope- 


‘rate as res judicata between the same 


parties. 


It is said that this decision consi- 
derably shakes the authority of the law 
laid down in AIR 1953 SC 65, because 
in that case, the Court had held that 
if the judgment-debtor at an earlier 
stage does not put forth the plea that 
the executing Court had no jurisdiction, 
he cannot raise such a plea at a later 
stage of the execution proceedings. 
Apart from the fact that the decision 
in AIR 1953 SC 65 does not appear to 
have been brought to the notice of 
their Lordships deciding AIR 1971 SC 
2355, we are not, in the present case, 
concerned with the question of juris- 
diction. That apart, the principle under- 
lying the decision in AIR 1953 SC 65, 
notwithstanding the particular plea taken ` 
in that case, appears to be that if a 
plea which might and ought to have 
been taken at an earlier stage of the 
execution proceedings is not taken by 
the judgment-debtor, it must be deem- 
ed that it was decided against him. It 
is on this principle that the decision 
proceeded and the decree-holders in this 
case rightly want to draw support from 
that principle. 


18. As the decision of this Court 
in 34 Cut LT 758 = (AIR 1968 Orissa 
183) is in accord with the view we have 
the application of the princi- 
ple of constructive res judicata to ex- 
ecution proceedings, the observation in 
(1970) 1 Cut WR 255, (Sama Kishore 
Das v. Raj Kishore Das) (on which re- 
liance is placed by the respondents) that 
the decision in 34 Cut LT 758 = (AIR 
1968 Orissa 183) does not state the law 
properly and must be taken to have 
been impliedly overruled by the deci- 
sion of the Supreme Court in AIR 1969 
SC 971, does not appear to us to be 
correct. 
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19, Our conclusions, therefore, on. 
the point of law involved in the refer- 
ence are these :— 

(1) Sub-rules (1) and (2) af R. 28 
of O. 21, Civil P. C. deal with the same 
stage of the execution proceedings, 
namely, the stage where notice under 
Order 21, Rule 22 is served on the judg- 
ment- debtor. 


- (2) If after receipt of the notice the 
judgment-debtor does not appear or 
does not show cause to the satisfaction 
of the Court why the decree should not 
be executed, the Court shall order that 
the decree be executed, 


(3) Such an order passed by the 
Court is not automatic, but involves an 
implied adjudication that the . decree- 
holder has a right to execute the de- 
cree, that the judgment-debtor is- liable 
to satisfy the decree and that the ex- 
ecution application is not barred by 
limitation. 


(4) The principle of constructive res 
judicata is -applicable to execution pro- 
ceedings. ` 


(5) Where in response.. to. the. notice 
under. Order 21, Rule 22, Civil Proce- 
dure Code, the judgment-debtor either 
does not appear in Court or having ap- 
peared does not object to the execution 
on the ground that the execution ap- 
plication is barred by limitation, and 
the Court thereupon orders that the 
execution do.. proceed then by appli- 
cation of Explanation IV.to Section 11 
of the Civil Procedure Code, it would 
be deemed that the plea of limitation 
had been raised and rejected and con- 
sequently the judgment-debtor would 
not be permitted at a later.stage of 
the same execution proceedings: to raise 
, [the plea of limitation. ` 


20. Turning now to the facts of 
the present case, the question is what 
exactly is the import of the order dated 
24-1-1963 passed by the executing Court. 
Notice under Order 21, Rule 22 was 
served on the judgment-debtors but 
they did not appear in Court on 24-1- 
1963 which was the date fixed for their 
appearance, The Court did not pass any 
order as was required by sub-rule (1) 
of Rule 23 of Order 21, Civil P. C. that 
the decree be executed. ‘Instead, he 
directed the decree-holder to take fur- 
ther steps. As already indicated, the 
third execution case No. 195 of ‘1962 
was filed more than three years after 
the second execution case No, 72 of 1958 
was dismissed. Prima facie it was bar- 
red by limitation. It does not appear 
from the records that notice of the third 
execution case was served on the judg- 
ment-debtor with the result that he had 
no opportunity to contest about the 
maintainability of the execution case, 


Rajkishore v. Kangali. (FB) (Patra J.) 


A.L. Re 
and that execution case was dismissed 
on 27-9-1962. 


The present execution case (Ex. 
C.339/62) was filed on 18-12-1962 and it| 
is mentioned therein that a sum of 
Rs, 5/- had been paid by the judgment- 
debtors to the decree-holder towards 
the decretal dues on 25-12-1960: If this 
payment’ is true and binds the judg- 
ment-debtors,- then undoubtedly the 
third. execution application and also the 
present execution application -would be 
in time. The onus to prove such pay- 
ment ‘was admittedly on the decree-hol- 
der. Section 3 of the Limitation Act 
provides that every application made 
after the prescribed period shall be- dis- 
missed, although limitation has not been 
set up as a defence. This provision is, 
therefore, imperative and casts a duty 
upon the Court to dismiss an applica- 
tion which has not been made within} - 
the period prescribed in the schedule 
and the duty of the Court is not depen- 
dent on an objection: being raised by 
the opposite party. 


There is no reason to believe that 
the Court while- passing the order on 
24-1-1963 was not aware of the duty 
cast-upon it by Section 3 of the Limita- 
tion Act and also’ b ioe provisions 
contained in’ sub-rule {1 Rule 23 of 
Order 21, Civil P. C. a obviously 
appears to be the reason why in spite 
of the absence of the judgment-debtors, 
the Court instead of passing an order that 


‘the decree be executed only directed 


the decree-holder to take further steps. 


The Court obviously meant thereby 
that the decree-holder should take. 
steps to prove the payment of Rs. 5/- 
alleged by him in that application. That 
obviously is the reason why .when ‘on 
the next date, . namely, - 1-2-1963, the 
judgment-debtor - No, 1 appeared in 
Court and prayed for time to file objec-. 
tions, he allowed him to do so by 9- 2 
1963. I am, therefore, satisfied, on a 
perusal of the order sheet in this case 
that the Court did not adjudicate on 
24-1-1963 either directly or by necessary. 
implication that the ‘execution | _applica-~ 
tion is within time-.and that it is ex- 
ecutable. He was, therefore, “perfectly 
justified in entertaining the objection 
filed by: the judgment-debtors. 

(After discussing the evidence in para- 
graph 21, the judgment proceeded:) 


Having gone through the evidence, 
I am ` satisfied that the learned Subor- 
dinate Judge had come to the correct 
conclusion in. disbelieving the payment 
and holding that the execution applica- 
tion was barred by limitation. 


22. In the result, this appeal 
fails and is dismissed, but in the cir- 
cumstances, without costs, 
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RAY, J. ft 23. I ‘agree. i 
B. C. DAS, J.:— 2A. I agree 
that— 


7 

firstly, that an order under O. 21, 

R. 22, Civil P. C, would under appro- 
priate circumstances operate as res judi- 
cata in respect of the question of limi- 
tation even though the judgment-debt or 
might not have appeared and even 
though such a question has not been 
expressly decided. and : 


secondly, that on the facts of fh 
instant case the order dated 24-1-1£63 
is not an order directing execution to 
proceed within the meaning of O. 31, 
R. 23 (1), Civil P. C, | 


‘| 

25. I would, however, like | to 
add that the reasons that have weigk ed 
with me on the second aspect of the 
problems are somewhat different, lı 


| 

26. There is little doubt that stb- 
rules (1) and (2) of Rule 23 relate to 
the same stage in- the execution p70- 
ceeding, This is of importance because 
this stage has to be kept distinct from 
the stage commencing with the steps in 
pursuance of Order 21, Rule 24. It may 
be in form that this latter proceeding 
may be a continuation of the previcus 
proceeding. ~But it cannot be doub: ed 
that in substance this latter proceeding 


in Rule 24 was an independent and sukse- 
quent proceeding in relation to the pro- 
ceedings covered by Order 21, Rule 23, 
Cc. P. C: ! 
27. Jt is not very material in cans- 
truing the relevant order either that S. [3 
of the Limitation Act casts a duty on she 
Court to take notice of tnae- question iof 
limitation suo motu, or that the judgment- 
debtor has in fact subsequently filed his 
objections. So far as the former js con- 
cerned the bar of res judicata would 
operate notwithstanding the provisions ;0 
Section 8. As regards the latter, the only 
pertinent question is at what stage the 3b- 
jections have been ‘taken. ` 


28. In other words, the question ‘is 
if the relevant order had the effect of con- 
cluding the stage covered by Order 2l, 
Rule 23. The order is as below. : 


“94.1,1968— Service return received. 
Service proved and accepted as sufficient. 
Ordered to be put up on 1-2-1968 when 
decree-holder to take further steps.” l 
It is self evident that in the context of the 
failure of the judgment-debtor to appear 
the expression “decree-holder to take fur- 
ther steps” standing by itself and without 
anything more would only refer to the 
subsequent steps in furtherance of the exe- 
cution of the decree, namely, steps for “the 
issue of process for execution of the Je- 
cree” as contemplated in Order 21, Rule 24, 
even though such an order is not couched 

exactly in -terms of Order 21, Rule 23 ‘l). 


ł 
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29. But since the exact language 
in Rule 23 (1) namely that “the Court 
shall order the decree to be executed” has 
not been followed there may be circum- 
stances which give rise to a certain ambi- 
guity regarding what had really been 
ordered by the Court in observing that the 
decree-holder is to take further steps. From 
the order dated 24-1-1963 as extracted 
above the context in which the decree- 
holder appears to have beencalled upon to 
take further steps is that after deciding 
that the service of notice on the judg- 
ment-debtor had been sufficient, the petition 


was ordered to be put up on 1-2-68 when 
. the decree-holder was to take further 
steps. 


There appears to be no escape from 


the position that no final orders were 
passed on the petition on the date on 
which it was posted namely on 24-1-63 


but that it was expressly ordered to be put 
up on 1-2-63 when the decree-holder was 
to take further steps. | Such an order is 
manifestly amenable to the only construc- 
tion that all that the Court said on 24-1-63 
is that it was not before 1-2-63 that steps 
were to be taken by the decree-holder in 
respect of the execution petition and what 
further steps were to be taken was to be 
decided on that date. In other words, as 
to whether the execution was to proceed 
or not or whether process for execution 
was to be issued or not was left entirely 
open till 1-2-63. 

In any other view of-the matter, it 
would not be possible to give any rational 
meaning to the words “ordered to be put 
up on 1-2-63 when - the decree-holder to 
take further steps”, taken as a whole. The 
result must be that the stage. covered by 
Order; 21, Rule 28 was not over and when 
the judgment-debtor. appeared on 1-2-63 
and asked’ for time for filing objections, he 
must be held to have done so within the 
meaning of sub-rule -(2) of Rule 28 of 
Order 21. 


30. There can be no justification 
to entertain a view that the Court while 
proceeding under Rule 28 had no powers 
to allow time thereafter to the judgment- 
debtor to file objections. Nor is it that 
the order to be passed on failure of judg- 
ment-debtor to appear has got to be some- 
thing automatic and not after an applica- 
tion of the judicial mind. 


sl. Thus, when ultimately on 9-2- 
63 the objections were filed, it cannot but 
be said that these objections came up for 
consideration as contemplated under O. 21, 
R. -23 (2), Q: P.-C. 


82. For the aforesaid reasons, I 
would dismiss this appeal, but in the cir- 
cumstances, without costs. 


Appeal dismissed. 
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Kali Dei and another, Appellants v. 
Brundaban Malik, Respondent. 
of 1968, D/- 


Second Appeal Na. 76 
15-11-1971, from Judgment and decree of 
D. P. Sharma, Addl. Sub-J., Cuttack, D/- 
16-9-1967 and 28-9-1967, respectively. 

(A) Limitation Act (1908), Art. 142 — 
a possession == Presumption and 
proof. ; 


Where the evidence on question of 
possession led by both the parties though 
not unworthy of credit isevenly balanced 
and the Court finds it difficult 
one to the other, the presumption that pos- 
session follows title may be applied as a 
presumption of fact. It is essential that 
the evidence must be scanned and scruti- 
nised in the aforesaid legal perspective. The 
Court should not cast the initial and ulti- 
mate onus on the defendant to prove her 
adverse possession. AIR 1954 Orissa 189 
and AIR 1940 Mad 798 (FB), acai 

ara 


It is open to a party claiming’ adverse 
possession not only to rely on the positive 
evidence called by him, but also on any 
fact elicited in cross-examination of the 
other party or his witnesses which lends 
support to his case of adverse possession. 

(vara 9) 


(B) Evidence Act (1872), .. `S. 67. — 
Execution of document by pardanashin or 
illiterate woman — Mode of proof. 


Where a document is purported to 
have been executed by a Paradanashin or 
illiterate woman, the Hatin relying upon 
it and seeking to bind the lady with the 
contents thereof, must not only formally 
prove the document but must in add 
prove that the contents were read over and 
explained to the lady-executant. 

(Para & 


Cases Referred: Chronological Paras 

(1954) AIR 1954 Orissa 189 (V 41)= 
20 Cut LT 68, Gumani Punta v. 
Khatrabasi Puntia 

(1940) AIR 1940 Mad 798 (V 27) = 
1940-2 Mad LJ 190 (FB), Official 
Receiver of East Godavari at Raja- 
mundry v. Chava Govindaraju qh 


R. K. Mohapatra, for Appellants; R. 
Ch. Mohanty and P. K. Patnaik, for Res- 
pondent. 


JUDGMENT:— This is the defen- 
dant’s appeal from the reversing decision of 
Sri D. P. Sharma, Addl. Subordinate Judge 
dated 16-9-67 passed in T. A. No. 126/66. 
It arises out of a suit for declaration of 
plaintiffs right and title to the suit pro- 
perties and confirmation or in the alterna- 
tive for recovery of possession and for 
permanent injunction. 
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to prefer ` 
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2. The suit-properties described 
in Schedule A of the plaint originally be- 
orged to the husband of the original de- 
fendant, Sakhi Bewa. In execution of a 
money-decree against him and his brother. 
these properties were sold in auction and 
oe by the plaintiff. Possession was 

elivered to him through Court on 18-6- 

41. He continued in possession thereof till 
1956 when he engaged the defendant as 
a watcher for a remuneration of Rs. 30/- 
per year and in evidence of such arrange- 
ment, defendant executed Ext. 1 on 28-3- 
56. This document is nomenclatured as 
“Jaguali Patra”, Subsequently the plain- 
tiff being aware that Hie defendant was 
setting up an adverse claim to the disput- 
ed properties, filed the present suit on 
23-12-63 for the aforesaid reliefs, This is 
the plaintiff's story’. 


3. Admittedly the properties in the 
suit belonged, to her husband and was sold 
in execution of money-decree, but despite 
such sale and consequent delivery of pos- 
session in execution case in favour of the 


plaintiff she continued’ in possession and 
the plaintiff never got actual physical pos- 
session thereof. She was paying rent 


ughout. Thus, she being in possession 
continuously for more than 12 years ad- 
versely to the plaintiff, has acquired title 
to it by adverse possession. . 


A, The trial Court dismissed the 
suit on the finding that the plaintiff never 
pot possession through Court even though 

e purchased the same in Court auction. 


The defendant continued in possession 
thereafter -and acquired title ereto by - 
adverse possession. He further held that 


as the plaintiff has filed the suit for de- 
claration of title and for recovery of pos- 
session the onus is on him to prove not 
only his title, but also his possession with- 
in 12 years of the suit, and he having 
failed to discharge the same, the suit. is 
bound. to: fail. | 


5. The lower appellate court re- 
versed the decision and decreed the suit, 
He held that Art. 65 of the new Limi- 
tation Act is applicable to the case and 
according to him, the plaintiff having prov- 
ed his title, is under no further obligation 
to prove his possession within 12 -years of 
the suit. It is for the defendant who puts 
up a claim of acquisition of title by ad- 
verse possession to -establish the same by 
clear and cogent evidence. In his opinion, 
the defendant failed to prove her posses- 
sion adversely to the plaintiff for a continu- 
ous period of 12 > years. He accepted 
Ext. 1 (Jaguali patra) as a piece of genuine 
document, but held that the said docu- 
ment having been executed by the defen- 
dant, her possession was permissive. The 
suit was, therefore, decreed. 


6. The learned counsel for the ap- 
pellants has advanced four points. His first 
contention is that Article 142 of the Limi- 
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tation Act of 1908, and not Article 65 of 
the new Limitation Act is applicable to 
the case. According to it, the plaintiff has 
not only to prove his title, but also sub- 
sisting possession within 12 years of swit, 
us having applied the wrong Article of 
the Limitation Act he has thrown the ñi- 
tial onus on the defendant and has ap- 
raised evidence from that angle and. $ 
is decision has been vitiated. The seccnd 
contention is that the defendant who is an 
illiterate lady, having denied execution of 
Ext. 1, and there being no endorsement on 
it that it was read over and explained ito 
her and the scribe having also failed jto 
epose about such legal requirements hav- 
ing been complied with, ro legal liability 
should attach to her on basis of that dosu- 
ment, The third contention is that the de- 
cision of the lower appellate Court is vitiat- 
ed on account of e commission of'la 
number of errors on record. Fourthly, jit 
is contended that the appellate Court hi 
not discussed the evidence of possess-on 


adduced on behalf of the plaintiff at all. 


rf Coming to the first point, | it 
would be seen that the present suit was 
filed on 23-11-63 and the new Limitaton 


Act came into force on Ist January, 1934. 
Obviously therefore, the old Limitation Act 
is fully applicable to the case. It wi 


appear from Para 4 of the lower appelBte 
courts judgment that Article 65 has been 
applied, and the initial onus has been cast 
on the defendant. In subsequent pera- 
graph of his judgment, -he has appraised 
e evidence in the background of the leæal 
perspective that after the plaintiff has prv- 
ed his title, it was upto the defendant 'to 
prove her possession and he never ccns- 
trued the evidence from the point of v-ew 
that the plaintiff apart fram proving his 
title, is still to prove his possession w-th- 
in 12 years of the suit. This error liin 
legal approach was due to erroneous apoli- 
cation of Article 65 of the New Limitation 
Act. In dealing with the Article 142 ‘jof 
the Old Limitation Act, this Court has teld 
in the case of Gumani Puntia v. ata- 
basi Puntia, 20 Cut LT 63 = (AIR 19354 
Orissa 189), that i 


“In a suit for ejectment the plain s 
suit must fail even though he might have 
established his title if the evidence ‘lof 

ossession adduced by .both parties || is 
ound to be unworthy of credit. In sich 
cases the primary burden of showing ‘hat 
the plaintiff was in possession of the pro- 
perty within twelve years of the commerce- 
ment of the suit is on the plaintiff anc if 
the evidence of possession is rejected |\as 
unworthy of credit the party upon whom the 
burden lies can be in no better posi-ion 
than he had called no evidence at all.” 


In AIR 1940 Mad 798 (FB) (Offial 
Receiver of East -Godavari at Rajamurdry 
ee Govindaraju), it has been held |ias 
ollows: 
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“It is wrong to say that a person who 7 
proves title in a suit for ejectment has the 
right to the decree sought unless the de- 


fendant proves adverse possession for 12 
years. e plaintiff is not entitled to suo 


ceed unless he shows in addition to title, 
that he has been in possession of the pro- 
pary within 12 years of the suit. The 
urden lies upon the plaintif to prove that 
he was in possession within 12 years of 
suit; the onus is not upon the defendant to 
prove adverse possession for a period of 
12 years.” 


The decision of the Orissa High Court re- 

ferred to above further  enunciates that 
where the evidence on question of posses- 
sion led by both parties though not un- 
worthy of credit was evenly balanced and 
the court finds it difficult to prefer one to 
the other, the presumption that possession 
follows title may be applied as a presump- 
tion of fact. It is essential that the evi- 
derice must be scanned and scrutinised in 
the aforesaid legal perspective. The lower 
appellate court having viewed. the evidence 
in wrong perspective, by casting the initial 
and ultimate onus on the efendant to 
prove her adverse possesssion, his finding 
is bound to end in error. The first point, 
therefore, succeeds. 


8. Now I will take up the second 
and the third points together, as they are 
inter-connected. It is always the require- 
ment of law where a document is purport 
ed to have been executed by a Paradana- 
shin or illiterate woman, that the parties 
relying upon it and seeking to bind th 
lady with the contents thereof, must not 
only formally prove the document but must 
in addition prove that the contents were 
read over and explained to the lady-exe- 
cutant. In accepting Ext. 1 and relyin 
upon it, the lower appellate court shoul 

ave been satisfied that these requirements 
of law have been fulfilled in this case. 
That apart, he has differed from the Mun- 
sif who refused to rely on it by saying 

“In the Juo guion the learned Munsif 
has committed an error of record by ob- 
serving that Ext. 1 was written by P. W. 2 
on the instruction of laintift. This 
weighed with the learn Munsif that 
P. W. 2 had admitted that at the instance 
of plaintiff he has written Ext. 1. But 
nowhere the scribe has said like that....” 
A ground has been taken that it is the 
lower oi gerbes court who is guilty of that 

kind of error which heimputes to the 


very 
trial court in his judgment as extracted 
above. P. W. 2’s evidence was placed be- 
fore me. In the examination-in-chief he 
said, 

oe ... I wrote Ext. 1 as per ins- 
tructions of the defendant...... x 
At another place, he has said “the plaintiff 


told me the terms of Ext. 1”. Lastly at 
the fag end of his cross-examination, he 
has further stated “I wrote this in Ext 1 
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as per instruction of the plaintiff’. In view 
of the quoted: testimony. of P. W. 2, it 
is clear that the learned lower ‘appellate 
Court has committed an error of record in 
this respect by observing. that it is the 
Munsif who‘committed an error of record 
by reading something in the deposition of 
P, W. 2 which was not there. According- 
ly,. acceptance of Ext. 1 as a genuine docu- 
ment by the lower appellate Court, differ- 
ing from the Munsif in this respect is 
vitiated in view of the aforesaid commis- 
sion of error of record. 


9. Lastly, the lower appellate court 
has recorded a finding that the defendant 


has failed to prove her title by adverse 
possession without a discussion of the oral 
evidence adduced on her behalf. It is 


open to a party claiming. adverse posses- 
sion not only to rely on the positive evi- 
dence called by him, but also on any 
fact elicited in  cross-examination of the 
other party or his witnesses which lends 
support to his case of adverse possession. 
As has been stated above, there is no dis- 
cussion of evidence of the -defendant and 
as such, the finding regarding adverse pos- 
session cannot be upheld. For the afore- 
said reasons, I am satisfied that- the lower 
oon Court’s decision’ cannot be up- 
eld. 


. In the result, therefore, I-set aside the 
jena: and decree of : ‘the lower appel- 
ate Court and send the case back to. him 
for re-hearing and fresh disposal of the 
appeal in accordance with law keeping in 
mind the factual and legal aspects 


cad above. -Costs ` will abide the re- 
F 


Appeal allowéd and’ remanded. 





ÁIR 1972 ORISSA 184 (V 59 C 40) _ 
S. K. RAY, J. ) 


Adhar Malik and others, Appellants 
y. Kanhoo and others, Respondents. 


Second Appeal No. 118 of 1968, D/- 
18-10-1971, from order of D. Hota Sub-fJ., 
K. P. R., D/- 18-12-1967, 


(A) Evidence Act (1872), S. 116 — 
Persons admitting themselves to be les- 
sees of a person cannot set up the case of 
acquisition of title by adverse possession 
because a tenant cannot deny his land- 
lord’s title. AIR 1915 PC 96 and AIR 
1935 P. C. 59, Followed, (Paras 5, 6) 

(B) Limitation Act (1908), S. 144 — 
Acquisition of prescriptive title — Nature 
— Where the lease deed in favour of .a 
person was invalid in that the sikimi ten- 
ant had not surrendered the tenancy and 
the land was not available for lease, the 
lessee by virtue of his possession would 
acquire limited right of raiyat against the 
landlord and sikimi-tenant against the 
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prior sikimi tenant in the absence of any 
claim by him or his predecessor-in-in- 
terest to possession under absolute title. 
But as the greater interest as raiyat and 
lesser interest as Sikimi tenant, could not 
co-exist in one person, he-would acquire 
the status of raiyat on lapse of twelve 


years. AIR 1950.Orissa 213 and AIR 1959 
Ker 172, Followed. (Paras 5, 7) 
Cases Referred; Chronological Paras 


(1959) “AIR 1959 Ker 172 (V 46) = 
1958 Ker LJ 1178, K. Sudaly v. 

© A. Panicker | 

(1950) AIR 1950 Orissa 218 (V 87) 
= ILR (1950) Cut 50, Purushot- 
tam Das v. S. N. De Souza á 

(1835) AIR 1985 PC 59 (V 22) = 
37 Bom LR 390, Chandrika Prasada 
v. B. B. & C. I. Rly. Co. ' 

(1915) AIR 1915 PC 96 (V 2) = 

' 42 Ind App 202, Bilas Kunwar v. -> 
Desraj Ranjit Singh ' 6 

=- R. CŒ. Patnaik and <A. K. Misra, for 

Appellants; D. P. Mohapatra and ‘G. B. 

Patnaik, for Respondents. 


JUDGMENT:— This second appeal 
by defendants I to 7 arises out of a suit 
for declaration of title, confirmation of 
possession, or in the alternative for re- 
covery of . possession of the’ disputed land, 
and for an injunction restraining the defen- 
dants from demolishing the house standing 
thereon and: from disturbing the possession 
of the plaintiffs in respect Barcel. 


2.. The suit-land has been set out 
in two schedules of the plaint, Ka and Kha. 
Ka Schedule land comprises’ of five deci- 
mals and-.Kha schedule land comprises of 
thrse decimals. The suit-lands are com- 
prised in plot No. 481 of Khata No. 107 
of Mouza Malipur; and they were recorded ` 
in. the name of Gopinath Das and others, 
as landlords, in the settlement record of 
rights. The recorded Sikimi-tenants in res- 

ect thereof were Pari, Nisamani, Sindhu 

fiefendani 7) and Kanda (defendant 8) 
and Gandhi. Parľs sons. are. defendants 
8 to 6, Nishamanľs son is defendant 1 
and his widow is defendant 3. These re- 
corded Sikimi-tenants defaulted to pay rent 
and ultimately surrendered their Sikimi- 
tenancy right in favour of the landlords in 
April, 1929. y So i 


On 9-11-88 Gopinath Das as the Ka 
of the entire body of the landlords leased 
out five decimals from the middle of the 
plot (Ka sch.) in favour of the father of 
plaintiff 1 by an unregistered  sale-deed. 
Thereafter plaintiff-1’s father constructed a 
house on a portion of the land and used 
the rest of the land as Bari. Plaintiff 
No. Is father died 12 to 18 years back 
and plaintiffs were in possession thereafter. 
Out of the balance of nine decimals, one 
decimal was leased out by the said Gopi- 
nath Das to one Chhakadi who constructed 
a house thereon for holding a school and 
thus possessed it. Later onthe house broke 
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down and Chhakdi abandoned it and tiat 
and came into possession of defendan~4. 
Rest of the eight decimals were leased jut 


to defendant-7, Gandhi and Tula (d-2) end 
they are in possession. | 
Coming to Kha sch. lands the plein- 


tiffs case is out of the eight decimals leas- 
ed out to Sridhar, Gandhi and Tula, thee 
decimals were leased out by those less3es 
to the father of plaintiff-1 and plaintit-2 
by an unregistered sale-deed dated 4-12-33 
(Ext. 5). This, in short, is the story ‘of 
the plaintiff's acquisition of full title, that 
is, status of a - raiyat, and possession. 
Subsequently, on 24-38-50 defendant-7 exe- 
cuted and registered a sale-deed in res- 
ect of two decimals out of Ka Schedule 
and in favour of defendant 4 who along 
with his brother, defendant-5, have lands 
adjoining the suit-lands to the south. This 
transaction is alleged to be a sham desu- 
ment. They also alternatively claimed ac- 
quisition of title of a raiyat by adverse pos- 


session. | 


3. The case of defendants 1 tc|7 
is substantially a denial of the plaints 
averments. They deny the alleged :ur- 
render by the recorded Sikimi-tenants lin 
favour of the landlords and also deny the 
subsequent leases by Gopinath, one jof 
ive decimals in favour of Dibakar, father 
of plaintiff No. 1 under Ext. 6, lease «of 
one decimal in favour cf Chhakadi and 
the further lease of eight decimals 
in favour of Sindhu and others. 
They also deny the transaction evidenzed 
by Ext. 5. Their case is that they nad 
a house on a portion of suit-plot No. 431 
and used the rest of it as Bari. Tula and 
Sindhu leased out one decimal and -wo 
links out of it to Chhakadi and after the 
death of Gandhi defendant-7 was enti led 
to two-fifths share of 0.14 decimals that 
is five decimals and six links. Sindhu 
transferred four decimals out of it. in 
favour of defendant-4. Chhakadi also 
transferred one decimal and two links 'in 
favour of defendant-4, Thus defendant-4 
possessed six decimals and two links. In 
1952 he built two houses on his land and 
also constructed a permanent house ‘in 
1956. The plaintiffs having their original 
house sold in auction came and lived in the 
house of Gandhi Mallik, their agnatic 
brother. Defendant-4 permitted them !to 
live in the house temporarily for a yzar. 
Subsequently, they fraudulently obtained a 
lease deed from Radha Prassanna Das, son 
of the ex-landlord and some bogus rant- 
receipts to buttress up their present case, 


4, The trial court found that the 
plaintifs had acquired title by advetse 
and decreed the suit. 


ossession The 
ower appellate Court though did not be- 
lieve the case of surrender by the Sikimi 


tenants, nevertheless found the plaintiff: | to 
be in continuous possession since 1983, and 


words he also 


decreed the suit; in other 


| 
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upheld acquisition of title by adverse pos- 
session. 


5. Learned counsel for the appel- 
lants has raised two points; (1) The plain- 
tifs having admitted that they are the 
lessees of defendants 2, 7 and Gandhi, 
they cannot set up a case of acquisition of 
title by adverse possession. Section 116 
of the Evidence Act has been invoked in 
support of this contention. (2) Surrender 
by the Sikimi-tenants in favour of the 
landlord having been disbelieved, the lands 
were not available to the landlord for 
fresh settlement. Accordingly no interest 
was conveyed under Ext. 6 dated 9-11-32, 
and the plaintiffs therefore cannot be said 
to have acquired any raiyati right there- 
under. 

6. Coming to the first point, it 
will be seen that the plaintiffs own case 
is that they got three decimals under an 
unregistered lease-deed, Ext. 5, dated 4-12- 
33 from Sridhar, Gandhi and Tula. Sec- 
tion 116 of the Evidence Act provides that 
no tenant of. any immovable property shall, 
during the continuance of the tenancy, be 
permitted to deny his landlord’s title. This 
section rests on a well-established English 
doctrine “that a tenant who has been let 
into possession cannot deny his Jandlord’s 
title however defective it may be, so long 
as he has not openly restored possession 
by surrender to his landlord” (Bilas Kun- 
war v. Desraj Ranjit Singh, 42 Ind App. 
202) = (AIR 1915 PC 96). To the same 
effect is the decision of the Privy Council 
in the case reported in AIR 1985 PC 59 
(Chandrika Prasada v. B. B. & C. I. Riv, 
Co.), viz. “Tenant cannot dispute his les- 
sors title so long as he remains in pcos- 
session under an agreement which he has 
made with them.”. 

In view of this principle and in view 
of the admissions of the plaintiffs that they 
got three decimals of the suit-land by lease 
from some of the cosharer Sikimi-tenants, 
their suit in respect of the same, viz., 
three decimals under Ext. 5 must fail, as 
they will not be permitted to deny their: 
Jessor’s title. Their possession, however, 
as lessees must be maintained until evicted 
in due course of law. 

7. Coming to the next point, it 
will be seen that the lower appellate court 
has found that there was no surrender by 
the Sikimi-tenants to the landlord. The 
landlords accordingly had no right to 
settle the Jands afresh. The plaintiffs, 
therefore, got no interest under Ext. 6. 
But they have been found to be in posses- 


sion for more than 12 years since 1938. 
They entered into ossession as lessees 
under the landlord, but since the lease- 


deed failed, their possession would be 
adverse both to the landlord and also to 
the Sikimi-tenants. As against the land- 
lords, the plaintiffs or their predecessor-in- 
interest never asserted possession under any 
claim of absolute right other than the right 
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lof a raiyat and so they would be acquiring, 
on lapse of 12 years, a prescriptive right 
to the limited right of raiyat, on the prin- 
ciple laid down in the case of Purusottam 
Das v. S. M. De Souza reported in AIR 
1950 Orissa 213 and in the case of-K. 


Sudaly v. A. Panicker, reported in AIR 1959 ~ 


Ker 172. ‘The plaintiffs are, therefore, en- 
titled to succeed in regard to five decimals 
of land acquired: under Ext. 5. As against 
the Sikimi-tenants they would also be pres- 
cribing to the limited right of Sikimi-ten- 
ancy but when e rescriptive 
title to both the limited rights would 
mature, the lesser right of a Sikimi-tenant 
jwould merge in the higher right of a raiyat 
on the theory of merger of the lesser in- 
terest in the greater when the two interests 
co-exist in the same person and they would 
thus acquire the status of raiyat. 


The result is that the suit must be 
decreed in l so far as five decimals of 
land under Ext. 6 are concerned, and to 
that extent the appeal must be dismissed, 
but the suit for declaration of title in re- 
gard to three decimals of land under 


Ext. 5 as already indicated must fail though 


their present possession must be maintained 
until evicted in due course of law. Since 
the appeal has succeeded in part, parties 
will bear their own costs throughout. - 


Appeal is allowed in part. 
Appeal partly allowed. 


| 
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B. K. PATRA, J. 


Trilochan and another, Appellants v. 
Bamadev Pradhan and others, Respondents. 


Second Appeal No. 94 of 1968, D/- 


24-9-1971, from order of G. H. Panda, 
Sub-J., Dhenkanal, D/- 15-12-1967. 
(A) Limitation Act (1963), Arts. 64, 


65 — Adverse possession — Question of is 
. a mixed question of law and fact — Pos- 
session for more than 12 years — Does 
not necessarily mean that it is adverse. 


The question of adverse possession is 
a mixed question of law and fact and if a 
party claims title by adverse possession, it 
is his duty to make clear allegation in the 
plaint and lead evidence on facts from 
which he can ask the Court to draw an 
inference that the proved facts amount to 
adverse possession in law. The fact that a 
party is in pn of the property for 
more than 12 years does not aee ny 
lead to the inference that possession is ad- 
verse. (Para 6) 


(B) Transfer of Property Act (1882), 
S. 54 — Sale of mortgaged property to 
usufructuary mortgagee — Is sale of tangi- 
ble immovable property. (X-Ref:— S. 58). 
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When a MON GAROF sells the mortgaged 
property to the usufructuary mortgagee it 
is the sale of tangible and not intangible 
immovable property. AIR 1919 Cal 825 
(2), Dissented tou (Para 10) 


A mortgage is nothing more than a 
transfer of an interest in immovable pro- 
perty. All that the mortgagee gets is not 
the legal ownership of the property but 
merely an interest in immoveable property. 
Hence when a mortgagor sells the mort- 
gaged property, what he is selling is not 
merely an interest in the property but the 
property itself, although’ the roperty sold 
may be encumbered by e mortgage 
which the mortgagor had created. It can- 
not be said that’: what the mortgagor in 
respect of the property mortgaged has con- 
veyed by sale, is intangible immoveable 
property, the sale of which can be- effected 
only by a registered instrument. AIR 1928 
All 726 (FB) and AIR 1953 Bom: 487 (FB) 
and AIR 1959 Pat 153 (FB), Rel. on. 
(Paras 9, 10) 


(C) Transfer of Property Act (1882), 
S. 54 — Delivery — Property usufructuarily 
mortgaged . sold for price less than Rupees 
100/- — Delivery how to be effected. 


Oral sale accompanied by. delivery of 
ossession is one of the modes in which 
e sale of tangible immoveable property 

of the value less than Rs. 100/- can be 
effected. There is no valid reason why this 
mode of transfer should not be available to 
a mortgagor who sells a property of such 
low value, simply because the vendee is al- 
ready in possession of the property under 
some legal right on the date of sale pro- 
vided that the vendor does all that is pos- 
sible for him to indicate his intention to 
part with title. This can be done by the 
vendor making appropriate declarations or 
by doing such acts as are necessary. AIR | 
1928 All 726 (FB) and . AIR 1958 Bom 

487 (FB), Dissented. from. ` Case law dis- 
cussed. (Para 12) 


Thus where the vendor (mortgagor) 
declared before the settlement authorities 
that he had sold the mortgaged property to 
the usufructuary mortgagee and did not 
contest that the mortgagee was in posses- 
sion of the property, the declaration having 
regard to the fact that the mortgagee was 
already in possession is sufficient to consti- 
tute delivery of possession within Sec. 54. 

(Para 18) 


Cases Referred: Chronological Parag 
(1964) AIR 1964 Andh Pra 21 (V 51) 
= (1963) 1 Andh LT 274, Venkat- 
asubbamma v. Subbayya 12 
(1959) 25 Cut LT 281, Bihari Padhan 
v. Daitari Dash 
(1959) AIR 1959 Pat 153 (V 46) = 
1959 BLJR 28 (FB), Suraj Prasad 
v. Mt. Aguta Devi 9,. 12 
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(1957) AIR 1957 Mad 209 (V 44) = 
1957-1 Mad LJ 17, Swaminatha ! 


__ Udayar v. Mottaya Padayachi 
(1953) ATR 1953 Bom 437 (V 40) = | 
55 Bom LR 641 (FB), Bhikhabhai 
Nanabhai v. Chimanlal Maganlal - 


, lIl 

(1950) AIR 1950 Assam 107 (V 87), | 
Dharameshwar Sarma v. Lakhyadhar. . 

__ Borgohain 8 
(1937) AIR 1987 Pat 178 (V 24) = | 
18 Pat LT 228, Pheku Mian v. 
Syed Ali ; 12, 
(1928) AIR 1928 All 726 15) = | 
26 All ae 1084 (FB), So Lal ve n 


Mohan L 8, 9, 
(1919) AIR 1919 Cal 325 (2) (V 6) | 
= 93 Cal WN 518, Hashmat v. 
Jamir 8 
S. C. Mohapatra, for Appellants; S. 3. 
Ghosh, for Respondents. | 


JUDGMENT:— Defendants Nos. 8 
and 9 in the suit are the appellants agairst 
a reversing judgment of the Subordincte 
Judge, Dhenkanal. The suit was filed Sor 
a declaration of the plaintiffs title to plot 
No. 192 measuring 1.97 acres comprised 
in holding No. 68 in mouza Baligerarg, 
and for recovery of possession of the sane 
after a further declaration that the register- 
ed sale deed Ex. A dated 18-1-64 execut- 
ed in respect of the land by defendants 
Nos. 1 to 4 in favour of defendants Nos. ‘8 
and 9 are null and void. There was aiso 
a claim for recove of mesne profits 
amounting to Rs. 50/-. ` i 


2. The disputed Jand 

belonged to defendant No. 1 and Keszb, 
father of defendants Nos. 2 to 7 who ac- 
quired the same on Nayabadi basis in the 
year 1983. The case of the plaintiff Rama- 
dev Pradhan who is respondent No. 1 in 
this appeal is that in the year 1947 defen- 
dant No. 1 borrowed a sum of Rs. 26/- 
from him and gave the land on usufrauc- 
tury mortgage to him and that in the year 
1951 defendant No. 1 sold the land to 
‘him for Rs. 98/- and executed a sale deed 
in his favour which however was not re- 
gistered. Out of the consideration amount 
of Rs. 98/- Rs. 72/- was paid in cash at 
the time of sale and the balance was ad- 
justed towards the mortgage dues. Plain- 
tiffs further case is that in the settlement 
roceedings that took place some time later 

efendant No. 1 admitted having sold che 
land to him and therefore a note was mede 
in the record of rights that the plaintiff 
was in possession of the Jand as a pir- 
chaser. The plaintiff then applied for 
mutation of his name in respect of he 
disputed land. 


But the mutation officer rejected his 
prayer on the ground that the sale was 
not evidenced by a registered _ instrument. 
The plaintiff therefore requested defendant 
No. 1 to get the sale deed registered end 
handed over to him the unregistered deed 
but defendant No. 1 failed to turn up for 
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registration and on the otber hand defen- 
dants Nos. 1 to 4 executed and registered 
a sale deed in respect of the disputed land 
in favour of defendants Nos. 8 and 9. Be- 
ing armed with the registered sale deed 
defendants Nos. 8 and 9 trespassed into 
the land on 25-1-64 and dispossessed the 
plaintiff therefrom and this gave the cause 
of a oon to the plaintiff to institute the 
suit. 

3. Excepting defendant No. 6, the 
other defendants contested the suit. Defen- 
dants Nos. 1 to 5 and 7 in the written 
statement denied the plaintifs’ case that 
the land was mortgaged to him for Rupees 
26/- and was subsequently sold to him for 
Rs. 98/-. Their case is that being in need 
of funds to go to Assam defendant No. 1 
took Rs. 16/- from the plaintiff and let out 
the disputed land to him on bhag. After 
defendant No. 1 returned from Assam he 
got back possession of the land from the 
plaintiff and was cultivating the same and 
that in the year 1964 the defendants 
Nos. 1 to 7 sold the land to defendants 
Nos. 8 and 9 for Rs. 400/- under a regis- 
tered deed of sale. Practically to the 
same. effect it is also the written statement 
iled by defendants Nos. 8 and 9. 


4, |The learned Munsif who tried 
the suit did not believe the plaintifs case 
that the land was ever sold to him by de- 
fendant No. 1 or that he was in possession 
of the same from 1951 to 1964. He there- 
fore held that the plaintiff failed to prove 
his title to the disputed land and relyin 
on the defendant’s case that the registere 
sale deed Ex. A was executed by defen- 
dants Nos. 1 to 4 in favour of defendants 
Nos. 8 and 9, he found title with the 
latter and accordingly dismissed the suit. 


5. On appeal, the learned Subor- 
dinate Judge reverse all these findings. 
He noticed that in the written statement 
filed by defendants Nos. 1 to 5 and 7, 
they did not specifically deny the plain- 
tiffs case regarding the execution of the 
unregistered sale deed by defendant No. 1 
in favour of the plainti and the subse- 
quent handing over by the plaintiff of the 
unregistered deed to defendant No. 1 for 
the purpose of registration. He believed 
the plaintiffs witnesses who spoke about 
the execution of the unregistered sale deed 
by defendant No. 1 in favour of the plain- 
tiff for Rs. 98/- and the passing of consi- 
deration thereunder as alleg y the 
panua. He therefore held that the de- 
endant No. 1 sold the land to plaintif for 
Rs. 98/- and in coming to this conclusion 
he was considerably influenced by the fact 
that the nayabadi settlement deed Ex. 8 
under which defendant No. 1 and the 
father of defendants Nos. 2 to 7 acquired 
the land, has come from the custody of the 
plaintiff who filed it in the court. Believ- 
ing plaintiffs witnesses and relying on the 
entries in the record of rights Ex. 9. finally 
published in the year 1962 in which there 
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is a note of possession in favour of the No. 1 and Kesab, the father of defen- . 
plaintif, he also accepted the plaintifs dants Nos. 2 to 7 (Ex. 8). According to 
case that he is in possession of the land the plaintif, it is defendant No. 1 alone 
since 1951. who sold the -property to him’ 
In view of these findings he held that 7 1951, and there is nothing 


defendants had no title left in them by the 
year 1964 tọ convey title in respect of the 
disputed land to defendants Nos. 8 and 9 
by the registered sale deed Ex. A. In the 
result, he reversed the judgment and decree 
passed by the trial court and passed a de- 
cree declaring the plaintiffs title to the 
disputed land and directed that he should 
recover possession of -the same from de- 
fendants Nos. 8 and 9. Aggrieved by this 
decision defendants: Nos. 8 and 9 have fil- 
ed this appeal. ee 


6. The findings of the -learned 
Subordinate judge that defendant No. 1 
sold the disputed land to the plaintiff for 
Rs. 98/- and that since 1951 the latter was 
in possession of the same till he was dis- 
possessed therefrom in the year 1954, have 
not been seriously assailed by Shri 
Mohapatra; the learned Advocate appearing 
for the appellants. Having closely gone 
through the record I am satisfied that the 
view taken by the learned: Subordinate 
Judge on the disputed question of fact is 
not altogether unreasonable. I will there- 
fore confine myself only to the questions 
of law canvassed by the Bar. It must be 
made clear at the outset that the plaintiff 
has based his claim to the suit land on the 
basis of an unregistered sale deed accom- 
panied by such delivery of possession as 


was possible at that time in view of his ` 


assertion that the property was under his 
possession at that time because according 
to the ‘plaintiff he was by then already in 
possession of the property under an 
usufructuary mortgage. > c ` 


No case at all was made in the plaint 
that the plaintif perfected his title, to the 
property by adverse. possession. It is also 
note-worthy that a plea of adverse ‘posses- 
sion was not also argued at the time of 
hearing of this seal is The question of 
adverse possession is a mixed question of 
law and fact and if a party claims title .by 
adverse possession, it is his duty to make 
clear allegation in the plaint and lead evi- 
.j|dence on facts from which he can ask the 
court to draw an inference that the prov- 
ed facts amount to adverse possession in 
law. The fact that a party is in possession 
of the property for more than 12 years 
does -not necessarily lead .to the inference 
that possession is adverse. The case of 
the plaintiff in this litigation must there- 
fore stand or fall on the basis of his plea 
that he has acquired title to the property 
by sale in the year 1951. It is in evi- 
dence that defendant No. I.is the son of 
maternal uncle of defendants Nos. 2 to 


The disputed property, as already 
stated, was acquired jointly by defendant 


or record to show that in effect- 
ing the sale defendant No. 1 had authority 
ard power to convey to the plaintiff the 
interest which the defendants Nos. 2 to 7 
had in the proporiy. these circum- 


n 

stances it is conceded by Mr. S. C. Ghosh, 
the learned Advocate appearing for plain- 
tiff-respondent No. 1 that under no cir- 


cumstance can the plaintif claim more 
than a half share in the disputed property. 


7. It is, however, contended by 
Mr. S. C. Mohapatra that-even if it is 
established that defendant No. 1 sold the 
disputed property to the plaintiff for - 
Rs. 98/- whether orally or under an un- 
registered deed of sale, the sale would be 
invalid in view of the fact that according 
to ‘the plaintiffs case he was by that time 
already .in possession ` of the property as 
usufructuary mortgagee. :.Mr. Mohapatra’s 
submissions are’ these: — K 

(1) Where the vendee is the usufruc- 
tuary mortgagee of the property sought to 
be sold, what is sold. is not the property 
as’ such but only the equity of redemption. 
Equity of redemption being intangible im- 
moveable property: the sale, irrespective of 
the amount of consideration, must be by 
a registered instrument. As admittedly in 
this case-no registered sale deed has been 
executed, the plaintiff has acquired no 
title, l 

(2) Assuming that the sale in such a 
case will be deemed to be: of tangible, im- 
moveable Property and the sale déed is not 
registered; the sale would be valid only if 
it is effected by delivery of possession of 
the property which means that it must be 
actual and not constructive delivery of 
possession. As in the case of usufruc- 
tuary mortgage, the vendee is already in 
possession of the property, delivery of pos-. 
session to evidence the sale is no more 
possible and consequently in such a case, 
although the consideration is less than 
Rs. 100/-, the sale can be effected only 
by a registered instrument. 


8. ‘In support of the first. conten- 
tion reliance is placed on a Bench decision 
of the Calcutta High Court in Hasmat v. 
Jamir, (AIR .1919 Cal 825 (2)). That was 
also a'case of sale by the mortgagor to the 
usufructuary mortgagee of the property and 
their Lordships held that:— 


“The thing sold was merely a right in 
immovable property, the property being in 
the actual possession of the mortgagee. The 
sale thus being of any intangible thing 
could be made only by a registered instru- 
ment and as the document was unregister- 
ed no sale was effected.” 


This mater came up for consideration be- 
fore a Full Bench of Allahabad High Court 
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in Sohan Lal v. Mohan Lal, 
726 (FB). Although the majority o 
judges did not accept the view propourd- 
ed in AIR 1919 Cal 325 (2), Sulaiman, J. 
who constituted the minority expressed the 
view that although the mortgagor is the 
legal owner of the usufructuarily moc-t- 
gaged propérty, whatever rights he pas- 
sesses, so long as the mortgage subsists, 
cannot be treated as “tangible”, and con:é- 
quently the sale of such a right by the 
mortgagor in favour of the mortgagee is 'a 
sale of intangible property and must con-e- 
quently be effected by (sic) one of the 
learned Judges of the Assam High Court 
in a Division Bench in Dharameshwar 
Sarma v. Lakhyadhar Borgohain, (AIR 1950 
Assam 107), 


{ 

9. As the very definition of a 
“mortgage” shows a mortgage is nothing 
more than a transfer of an interest in in- 
moveable property, and all that the moart- 
gagee gets is not the legal ownership of 
the property but merely an interest in im- 
moveable property. Hence when a mat- 
gagor sells the mortgaged property, wLat 
he is selling is not merely an interest in 
the property but the property _ itself, al- 
though the property aa may be encum- 
bered by the mortgage which the mortga- 
Jgor had created. The majority of Judges 
which constituted the Full Bench in AIR 
1928 All 726, referred to above, expressed 
the view that in selling what is popula-ly 
called the “equity of redemption” even ‘a 
usufructuary mortgagor is in reality selling 
the propery itself and the sale of such n- 
terest of the mortgagor is tangible im- 
moveable property. A Full Bench of the 
Bombay High Court in Bhikhabhai Nara- 
bhai v. Chimanlal Maganlal, (AIR 1958 
Bom 437 (FB)) endorsed the above major.ty 
view of the Full Bench of the Allahabad 
High Court. The same view was also ex- 
pressed by the Full Bench of the Patna 
High Court in Suraj Prasad v. Mt. Agta 
Devi, (AIR 1959 Pat 153 (FB)). The ccon- 
tention advanced before their Lordsh-ps 
was that the sale of a tangible immoveable 
pepe which had been mortgaged could 
e effected only by a registered instrument. 
K. Sahai, J. who spoke for the Full Bench 
observed: | 


(AIR 1928 all 


“Under the English Common law, a 


mortgagee became the owner of a property 
mortgaged to him subject to a covenent 
for reconveyance if his mortgage dues were 
paid to him within a fixed time. The mort- 
agor’s right to redeem the mortgage urtil 
ie was debarred from it by foreclosure or 
the mortgaged property was sold under the 
orders of the Court was recognised by the 
courts of Equity which hed that a mot- 
gage was merely a security for money. This 
right is called the equity of redempticn. 
Even when the mortgagor was given this 
right, the mortgagee continued to be the 
legal owner of the mortgaged propery. 


no such expression as 
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This lasted. until the Law of Pro- 
fe Act, 1925, was passed whereunder the 
egal ownership was vested in the mort- 
agor. Two important points of difference 
etween the English Law and the Indian 
Law on this subject may be noted, Firstly, 

‘tthe equity of re- 
demption” has been used in the Indian 
Law. The right which a mortgagor has 
been given under S. 60 of the Transfer of 
Property Act is the right to redeem. It 
will be quite incorrect to consider this ex- 
pression to be a substitute for “the equity 
of redemption’ because the latter expres- 
sion imports that the ownership at law is 
vested in some one other than the holder 
of the equity of redemption. Secondly, a 
mortgage is, according to Section 58 of the 
Transfer of Property Act, the transfer of 
an interest in specific immoveable property 
aa i not that of the immoveable property 
itself, 


Ownership does not pass by way of 
mortgage but by way of a as defined in 
Section 54. It seems to me that the con- 
flict of authority on the question of whe- 
ther the mortgagor holds a tangible immo- 
veable property or only an intangible right 
has arisen generally because, in some cases 
the distinction between the Indian Law and 
the old English law has not been kept in 
view with the result that, taking the mort- 


. Daor interest to be a bare equity of re- 


emption and not that of an owner, it has 
been held that he has 
right.” 

10. Having regard to the bare de- 
finition of mortgage in Section 58 of the 
Transfer of Property Act and the weight 
of authority I am unable to accept the con- 
tention of Mr. Mohapatra that what the 
mortgagor in respect of the property mort- 
gaged has conveyed by sale, is intangible 
immoveable property, the sale of which can 
be effected only by a registered instru- 
ment. 


I1. I would now refer to the 
second contention advanced on behalf of 
the appellants that even if the property 
sold is tangible immoveable property, still 
if the sale is for an amount of less than 
Rs. 100/- and is not effected by a register- 
ed instrument it must be effected by deli- 
very of possession; that delivery of posses- 
sion in such case must be actual. and not 
constructive delivery and that such a deli- 
very is not possible where the sale is to 
the usufructuary mortgagee who is already 
in possession of the property and conse- 
quently the sale in such a case must be 
by a registered instrument. In support 
of this contention reliance is again placed 
on the two Full Bench decisions, ATR 1953 
Bom 487 and AIR 1928 All 726, referred 
to above. In the Allahabad case the sale 
was to an _ usufructuary mortgagee. The 
contention which found favour with their 
Lordships is that as the property to be sold 
was in possession of the proposed vendee, 


only an intangible 


there can be no further delivery of the 
property to him. In this connection refer- 
ring to Section 54 of the Transfer of Pro- 
perty Act it was pointed out that law re- 
quires that title to the property can only 
be transferred by two modes, and the 
reason why these two modes are indicated 
is that there should be sufficient publicity 
and sufficient notice to the world when a 
title is transferred. 


Registration itself is sufficient notice, 
but where registration is dispensed with in 
case of property of small value the law re- 
quires that there should be delivery of 
property: That being the position the deli- 
very of possession must be real and cannot 
be constructive because publicity will be 
completely absent in such a case. The 
view expressed in the Allahabad case was 
accepted by the Full Bench which decided 
AIR 1953 Bom 487 (FB). In that ‘case the 
sale was again to the mortgagee for a sum 
of less than Rs. 100/- and there was no 
registered instrument to evidence the same. 
But after the sale there was mutation in 
the record of: rights in the name of the 
mortgagee-vendee at the instance of the 
mortgagor and it was contended that where 
mortgagee himself is in possession and as 
such possession cannot be again given to 
him, a declaration by the mortgagor of the 
right of the morean to the property is 
sufficient delivery of possession within the 
meaning of Section 54 of the Transfer of 
Property Act. This contention did not 
ind favour with the Bench, which held 
that what Section 54 contemplates is the 
transfer of actual possession and not mere- 
ly a change in the nature of possession. 


12. If Section 54 is construed so 
rigidly the benefit that. the legislature 
wants to confer on the parties in case of 
sale of properties of smaller value will in 
a large number of cases become illusory. 
If oral sale accompanied by delivery of 
possession is one of the modes in which 

e sale of tangible immoveable property 
of the value less than Rs. 100/- can be 
effected, there appears to be no valid 
reason why this mode of transfer should 
not be available, simply because the ven- 
dee is already in possession of the property 
under some legal right on the date of sale 
provided that the vendor does all that is 
. possible for him to indicate his intention 
to part with title. This can be done by 
the vendor making appropriate declarations 
or by doing such acts as are necessary. 


A Bench of the Patna High Court in 
Pheku Mian v. Syed Ali, (AIR 1987 Pat 
178), held that delivery of possession when 


the property is in possession of the vendee 
can be made by the vendor making a de- 
claration that  thenceforward whatever 


right he had in the property had been 
transferred to the vendee, and that would 
be a sufficient compliance with the provi- 
sions of Section 54. In that case certain 
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property had been given in usufructu 
mortgage. Subsequently the mortgagor sol 
property to the mortgagee for value 
less than Rs. 100/-; No er actual de- 
livery of possession could be or was given. 
But the mortgagor-vendor got the name of 
the mortgagee-vendee recorded in the re- 
cord of rights in respect of the property. 
It was held that this was sufficient com- 


. Pliance with the provisions of Section 54 


of the Transfer of Property Act. 


The principle underlying this decision 
was adopted in a Full Bench decision of 
Court in (AIR 1959 Pat 153). A 
Bench of this Court in Bihari . Padhan v. 
Daitari Dash, (1959) 25 Cut LT 281, fol- 
lowed the decision of Patna case. A learn- 
ed Single Judge of the Madras High Court 
held in Swaminatha_ Udayar v. Mottaya 
Padayachi, (AIR 1957 Mad 209), that 
where property which is the subject of a 
usufructuary mortgage is sold to the mort- 
gagec in discharge of the mortgage, a 

irection by the vendor to the vendee to 
keep the property as absolute owner amounts 
to delivery of possession, within the mean- 
ing of Section 54 of the Transfer of Pro- 
perty Act. A similar question arose. before 
a Bench of the Andhra Pradesh High Court 
in Venkatasubbamma v. Subbayya, (AIR 1964 
Andh Pra 21). That Bench disapproved 
the view held by the Full Bench of the 
Allahabad High Court in AIR 1928 All 726 
that possession in Section 54 meant actual 
delivery of possession and relied upon the 
view expressed in the Full Bench decision 
or a Patna High Court in AIR 1959 Pat 


The learned Judges observed that deli- 
very in Section 54 meant such delivery as 
the property is capable of. If the animus 
of the mortgagor to pass title and also 
possession as owner, is disclosed by appro- 
priate declarations, delivery would be 
efective within the scope of Section 54. 
There would be delivery of property with- 
in the purview of Section 54 to a usufruc- 
tuary mortgagee to satisfy the requirement 
of Section 54. If there is agreement be- 
tween the parties that after the sale the 
possession of the. mortgagee should be 
that of an absolute owner and if such in- 
tention of the mortgagor was made clear 
by ap Obie acts or declaratioris. Apart 
from the fact that the view expressed in the 
Patna, Madras and Andhra Pradesh High 
Courts referred to above appears to be 
reasonable and is one designed to advance 
the intention behind Section 54, such a 
view also has been accepted by a Bench 
of this Court which is binding on me. 


13. The next question is whether 
there are any circumstances in this case 
which would show that after defendant 
No. 1 sold the disputed roperty to the 
plaintiff, it was made clear by him by any 
acts or declarations that thenceforward the 
possession which the plaintiff had of the 
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property as mortgagee, was 
ossession as absolute owner. : It is for the 
etermination of this question that one has 
to refer to the records of the settlement 
proceedings which have been filed on 
plaintiffs side. It appears from Exs. 2 and 
8 that during the settlement operation 
which took place round about e year 
1962 the land was recorded in the d-aft 
records in the name of defendants 1 te | 7 
with a note that the plaintif is in illegal 
possession of the same. The plaintiff taen 
made an application that he had purchas- 
ed the property and as such the prope 
should be recorded in his name. Deten- 
dant No. 1 was noticed and he appeared 
before the settlement authorities and ad- 
mitted to have sold the properties to the 
plaintiff. 


The settlement authorities 
refused to record the land in the name |of 
the plaintiff on the ground of absence fof 
a registered sale-deed.. We are not Lere 
concerned with the reasons why the seftle- 
ment authorities refused to record the 
plaintiffs name. But it is clear from the 
records referred to above that defencant 
No. 1 gave a declaration before the settle- 
ment authorities that he had sold the land 
to the plaintiff and he did not contest hat 
the plaintiff was in possession of the bro- 
perty. Having regard: to the fact that the 

laintiff was already in possession of the 
and as usufructuary mortgagee at the 
time of the sale, this declaration by the 
defendant No. 1 is sufficient to constizute 
delivery of possession as contemplatec'}in 
Section 54 of Transfer of Property Act.. 


i In the result the plaintiff 
would be entitled to a declaration of his 
title to a half share of the disputed 5ro- 

erty namely the interest which defendant 
o. 1 had therein. As the other half share 
belonging to defendants Nos. 2 .to 7 had 
not been sold to the plaintiff he will not 
be entitled to the other share. The ozher 
half share was sold by defendants Nos. —| to 
7 to defendants Nos. 8 and 9. Until these 
two shares are duly partitioned the phin- 
tiff would be entitled to a decree for pint 
possession with defendants Nos. 8 and 9. 


15. I would accordingly allow this 
l in part and 


however, 





ap eclare the plain iff’s 
title in respect of a half share in the dis- 
puted property. The suit land should tbe 
enjoyed jointly by the pleintiff and defen- 
ants Nos. 8 and 9, the plaintiff havina a 
half share therein and the defendants 
Nos. 8 and 9 the other half share. |In 
view of the partial success of each par-y I 
direct that the parties should bear their 
own costs throughout. 


Appeal partly allowed. 
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Balaram Das and another, Appellants 
y Tyaka Das and others, Řespon- 
ents. 


Second Appeal No. 195 of 1968. D/- 
15-11-1971, from order of S. Mohapatra, 
Addl. Sub-]., Puri, D/- 31-1-1968. 


Evidence Act (1872), S. 50 — Opi- 
nion: on relationship —- Proof. (X-Ref: Sec- 
tion 60). 


The Act does not contain any express 
provision making evidence of general re- 
putation admissible as proof of relationship. 
Opinion evidence about the existence of . 
such relationship, however, is admissible 
rovided such evidence satisfies the tests 
aid down by Section 50. It is only “opi- 
nion” as expressed by conduct which is 
made relevant. Section 50, however, does 
not state as to how the conduct or exter- 
nal behaviour which expresses the opinion 
of a person has to be proved. (Para 5) 


For this purpose one has to turn to 
Section 60. The portion of Section 60 
which provides that the person who holds 
an opinion must be called to prove his 
opinion does not necessarily mean that it 
must be proved only by the person whose 
conduct expressed the opinion. It can be 
proved either by the testimony of the per- 
son himself whose opinion is evidence 
under Section 50 or by some other person 


acquainted with the facts which express 
such opinion. (Para 
. Cases Referred: Chronological Paras 


(1959) AIR: 1959 SC 914 (V 46) = 
(1959) Supp (2) SCR 814, Dol- 
gobinda Paricha v. Nimai Charan 
Misra 

B. Mohapatra, for Appellants; 

Das, for Respondents. 


JUDGMENT:— Jayakrushna Das, 
Respondent No. 1 brought the suit giving 
rise to this appeal for declaration of his 
title to and for confirmation of his posses- 
sion over, or, in the alternative, recovery 
of OE r of A.O. 78 acre of land as de- 
tailed in the plaint schedule and for per- 
manent injunction restraining the appel- 
lants who were defendants 1 and 2 in the 
Court below from disturbing his posses- 
sion. The disputed property admittedly 
belonged to one Satyabadi Rath whose son 
was Ramchandra Rath. After Sap faeces 
death Ramchandra possessed the disputed 
properties. According to the case of the 
plaintiff, Ramchandra Rath died unmarried 
about 15 years before the institution of the 
suit leaving behind him his mother Shara- 
dha Dibya and his sister Gelhi Dibya (de- 
fendant No. 4). Sharadha then possessed 
the disputed properties and she died about 
ten years ore the institution of the suit 
leaving behind her daughter Gelhi 
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Dibya as her sole surviving heir. Gelhi 
possessed the properties thereafter and on 
7-4-1964 sold the same to the plaintiff by 
the registered sale deed Ext, 1 and. put 
him in possession thereof. This is how the 
plaintiff claims title to and possession over 
the disputed properties. eo a g 


2. According to the ‘contesting de- 
 fendants 1 and 2 (appellants in this appeal 
Satyabadi Rath had uterine brother calle 
Bidyadhar. Bidyadhar’s son was Ganga- 
dhar. After the death of Satyabadi and 
Bidyadhar, l 
lived jointly, and after the death of Ram- 
chandra, which,. according to the defen- 
dants, took place about 35 years- ‘before 


the suit, Gangadhar became exclusively 
entitled to the disputed roperties. After 
Gangadhar’s death, his widow defendant 


No. 8 became the owner of the disputed 
lands and remained in possession - thereof 
in her own right for more than twelve 
years till she sold the same to defendants 
l and 2 by the registered: sale deed Ext: A 
dated 31-1-1964 and put them in posses- 
sion thereof. According to the defendants, 
Gelhi defendant No. 4° is not the sister of 
Ramchandra and is in no way related to 
him and she never acquired ‘any title to 
the disputed lands and she ‘was ‘never in 
possession thereof. The sale deed Ext. 1 
= executed by defendant“ No. 4 in favour of 
the plaintiff is accordingly 
ee has not acquired any title to the 
isputed properties. ~.. = 007. 


3. Both the Courts below concur- 
rently held that Satyabadi had no brother 
called Bidyadhar and. that ‘there, is no re- 
lationship at all between: Satyabadi’s family 


and the family of Bidyadhar. eorna 
à 


they held’ that deféndant No.” 3 Shara 


Dibya, the widow. of Gangadhar had no. 


right to thè disputed properties and that 
the sale deed Ext. A which she executed 
in respect of the same'in favour of defen- 
dants 1 and 2 conferred no‘ title onthe 
latter. Regarding the question whether the 
laintiff had discharged the onus ‘which 


ay upon him to establish that Gelhi is the - 


sister of Ramchandra, both the Courts- be- 
low considered the evidence lét in on the 
plaintiffs side and were ‘not ‘satisfied that 
such evidence by itself -was ` sufficiently 
strong to enable the plaintiff to ' discharge 
the onus. But they took into’ consideration 
the fact that defendants on their part have 
not been able to indicate whose daughter 
Gelhi defendant No. 4 was if she’ was not 
the daughter of Satyabadi as alleged by 
the plaintiff. Therefore, taking an -over-all 
view of the evidence on both sides, the 
Courts below considered that the onus 
which lay on the plaintiff to prove that 
Gelhi is the: sister of Ramchandra must: be 
deemed to have been duly discharged. - 


4, Discussing next about the ques- 
tion of possession of the disputed. lands, 
they found that the evidence on both sides 
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is evenly balanced and though not satis- 
actory is not absolutely unworthy of cre- 
dence. In the- circumstances, therefore, 
they relied on the theory -that possession 
follows title, and having’ already found 
that plaintiff had acquired a title to the 
disputed properties, held that he was in 
possession thereof. In the result, .the trial 
Court passed a decree in favour of the 
plaintiff declaring his title to the disputed 
properties and confirming his. ' possession 
thereof,: and this judgment was upheld in 
appeal by. the learned Subordinate Judge. 
Defendants 1 and 2 have filed this appeal. 


& The only point that.is ‘canvass- 
ed. on behalf of the appellants by Mr. B. 
Mohapatra, learned Advocate appearing for 
them is that the evidence of the witnesses 
on the plaintiffs side who spoke about the 
relationship of Gelhi defendant No. 4. with 
Ramchandra is not admissible in evidence, 
and the finding that Gelhi had become.the 
owner of the disputed properties and 
consequently was entitled to convey the 
same to, the plaintiff under the Kabala 
Ext..1, cannot be  sustained.Gelhi although 
a defendant in the: suit has not been exa- 
mined by. the plaintiff on. the. ground that 
she is mentally deranged and is not.in a 
position to be examined in Court.. The 
plaintiff who was 62. years old by the 
time he deposed in Court -stated.that Gelhi 
is older to him. by about two. years. All 
the other witnesses examined’ on the plain- 


tifs. side who have deposed that Gelhi is 


the sister of .Ramchandra, . are -less than 
fifty. years old. None .of them was- there- 
ore, in existence when Gelhi was born, and 
consequently, they are not in a position to 


give any direct testimony that Gelhi is the 


daughter of -Satyabdai. “The Evidence ‘Act 
does not contain any ‘express provision mak- 
ing evidencé of” poner reputation’, admis- 
sible as proof of relationship. Opinion 
evidence about the. existence of such re- 
lationship, however, is admissible provided 
such evidencé_ satisfies the tests: laid ‘down 
by Section 50 of the Evidence Act. Sec- 
ae ‘50 so far as is material may be quot- 
ed: 

“50. When the Court has to form an 
opinion as to the relationship of one per- 
son to.another, the opinion, expressed by. 
conduct, as to the existence of 
laticnship, of any’ person who, as ‘a memb 
ber of the. family or otherwise, has special - 
means of knowledge on the subject, is a 
relevant fact: ; 
Rae, st. R x eae Se 
The essential requirements of this. section 
are— 


(1) there must be a case where the 
Court has to form an opinion as to the 
relationship of one person to another: 


(2) in.such a case, the opinion expres- 
sed by conduct as to the existence of such 
relationship is a relevant fact; 


” 


such re- ° 
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(3) but the person whose opinion éx- 
pressed by conduct is relevant must baj a 
person who as a member of the family ‘or 
otherwise has special means of knowledge 
on the particular subject of relationship; in 
other words, the person must fulfil the 
condition laid down in the latter part [of 
the section. If the person fulfils that con- 
dition, then what is relevant is his opirion 
expressed by conduct. Opinion means 
something more than mere retelling ‘of 
gossip or of hearsay; it means judgment or 
belief, that is, a belief or a conviction re- 
sulting from what one thinks on a parti- 
cular question. The “belief” or conviction 
may manifest itself in conduct or behaviour 
which indicates the existence of the belief 
or opinion. What the section says is rhat 
such conduct or outward behaviour as ayi- 
dence of the opinion held is relevant and 
may, therefore, be proved.” 


(See AIR 1959 SC 914 — Dolgobinda 
Parida v. Nimai Charan Misra.) 


It is only ‘opinion’ as expressed by concuct’ 


which is made relevant. The offered jèm 
of evidence is ‘the conduct’, but what ! is 
made admissible in evidence is ‘the api- 
nion, the opinion as expressed by sach 
conduct. Section 50, however, does not 
state as to how the conduct or external 
behaviour which expresses the opinion jof 
a person coming within the meaning lof 
Section 50 has to be proved. For: this 
purpose, we are to turn to Section 60. 
If the conduct relates to something which 
van be seen, it must be proved by the 
person who saw it; if it is something which 
can be heard, then it must be proved by 
the person who heard it. If it refers ‘to 
a fact which could be perceived by any 
other sense or in any other manner, , it 
must be the evidence of a witness who says 
that he perceived it by thet sense orin that 
manner; and if it refers to an opinion jor 
to the grounds on which that opinion | is 
held, it must be the evidence of such per- 
son who holds such opinion on tkose 
grounds. The portion of Section 60 wkich 
provides that the person who holds ‘an 
opinion must be called to prove his opin- 
ion does not necessarily mean that it must 
be proved only by the person whose con- 
duct expressed the opinion. It can be prov- 
ed either by the testimony of the person 
himself whose opinion is evidence urder 


Sec. 50 or by some other person acquaint- 
ed with the facts which express sach 
opinion. _ 


6. Judged in the light of tests “aid 
down in Section 50 of the Evidence Act, 
I find that the evidence of none of the 
witnesses examined by the plaintiff is ad- 
missible in evidence to prove that Gelh=' is 
the daughter of Satyabadi. Every one ‘of 
them has merely made a bare statement 
that Gelbi is either the sister of Ramckan- 
dra or that she is the daughter of Sazya- 
badi. None of them has given evidence 
about the conduct on the basis of which 
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that opinion has been formed. None of 
them has indicated that he had any spe- 
cial means to know the existence of such 
relationship. True it is, that on these 
points, there was no cross-examination, but 
it appears to me, that having regard to 

e language of Section 50, it was the 
duty of the Counsel appearing for the 
plaintiff to put all material facts to the 
witness in examination-in-chief to elicit an- 
swers .with a view to bring the evidence 
within’ the ambit of Section 50 without 
leaving the matter to the chance of cross- 
examination. 


_ I, therefore, find that apart from. the 
fact that the evidence of the plaintifs wit- 
nesses on the question of relationship þe- 
tween Ramchandra and Gelhi is unsatisfac- 
tory as‘noticed by the Courts below, the 
testimony of these witnesses so far as it 
goes is also inadmissible in evidence. It 
is no answer to this lacuna in the plain- 
tiffs case to say that the contesting defen- 
dants on their part have failed to indicate 
definitely whose daughter Gelhi is, if she 
is not the daughter of Satyabadi. This to 
my mind appears to be very queer logic. 
So long as Gelhi (sic) is not possible to 
sustain the findings of the Courts below 
that Gelhi is the daughter . of Satyabadi 
and that consequently she acquired a title 
to the disputed properties which she could 
convey under the. sale deed Ext. 1. As 
the Courts below have not even found pos-. 
session with her on the basis of the evi- 
dence let in on that point, but found pos- 
session with her only on the ground that 
she had title, the finding on the issue of 
possession is also cannot be sustained. 
she In the result, I would allow the 
appeal, set aside the judgments and de- 
crees passed by the Courts below, and 
dismiss the suit, but, in the circumstances, 
without costs either here or in the Courts 
below. 
Appeal allowed. 


Prete rE et 


AIR 1972 ORISSA 143 (V 59 C 48) 
S. K. RAY, J. 
Bira Jena, Appellant v. Tauli Dei and 
another, Respondents. 


Second Appeal No. 68 of 1968, D/- 


15-11-1971, from order of . K. Misra, 
Sub-J., Jaipur, D/- 18-1-1968. 

(A) Evidence Act (1872), S. 114 — 
Marriage — Presumption — Evidence 


showing that a woman was in continuous 
exclusive keeping of a man -—~ Marriage 
can be presumed. AIR 1929 PC 185 and 
AIR 1952 SC 281, Foll. (Para 5) 
(B) Civil P. C. (1908), O. 16, R. 1-A 
— Issue of summons — Necessity. 

A party may produce his own witness 
directly in Court, and it is not incumbent 
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upon him to issue process through Court. 
It is only where a party is desirous of en- 
suring attendance of a witness that he 
adopts the procedure of issuing: summons 
through Court as a measure of safety, not 
that that is a step which must be taken 
as a measure for establishing the veracity 
of that witness. a (Para 5) 


(C) Civil P. C. (1908), O. 6, R. 4 — 
Fraud — Particulars not pleaded — Evi- 
dence on those particulars is inadmissible. 

(Para 7) 


Cases Referred: Chronological Paras 
(1952) AIR 1952 SC 231 (V 39) = 
1952 SCR 825, Golak Chand v. 


Parvin Kumari 

(1999) AIR 1929 PG 135 (V 16) = 
56 Ind App 201, Mohabbat Ali 
Khan v. Mohd. Ibrahim Khan 


J. M. Mitra, G. C. Mohanty, S. M. 
Mitra and L. K. Das Gupta, for Appellant; 
M. Patra, H. K. Jena and B. Dagara, for 
Respondents. 


JUDGMENT :— This second appeal 
is by the plaintiff from the reversing deci- 
sion of the lower appellate court. The 
plaintiffs suit for declaration of his title 
and for partition is based on the following 
allegations: . 


One Kurup Jena had 0.97 decimals of 
Jand of which 0.78 decimals are home- 
stead. Defendant 1 is his daughter, and 
defendant 2 is his wife in ‘Thain’ form. 
Kurup gifted 0.24 decimals out of his 
lands to defendant 2 under Ext. 2, deed 
of gift, dated 9-4-58. This was with the 
consent of defendant 1. Kurup died there- 
after. Balance 0.78 decimals of Kurup 
were inherited by defendants 1 and 2 as 
simultaneous heirs having equal shares 
therein. So defendant 2 became owner 
of sixty decimals and five kadis, 24 deci- 
mals being under the deed of gift, and 85 
decimals and five kadis by inheritance. 
Defendant 2 sold 0.58 decimals out of it 
to plaintiff by Ext. 1, dated 7-1-59. These 
0.58 decimals emani ied 0.11 decimals of 
homestead. The plaintiff came to court 
for partitioning his 0.58 decimals against 
defendants 1 and 2. Defendant 2 remain- 
ed ex parte. The suit was contested only 
by defendant 1. 


2, Defendant 1 denies tbat Kuru 
ted any property to defendant 2, an 
at there was no relationship of husband 
and wife between Kurup and defendant 2. 
Her case is that defendant 2 was a con- 
cubine of Kurup. In the alternative she 
rays for relief under Section 4 of the 

artition Act. 


8. The trial court found that the 
pitt was valid and that there was marriage 
etween defendant 2 and Kurup. 
therefore, decreed the vo S 
declaration of title and partition but he 
also held that defendant 1 is entitled to 
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A. IR. 
re relief under Section 4 of the Partition 
ct, 


4, |The lower appellate court held 
that there was no valid gift because it was 
affected by fraud. He also negatived the 
marriage of defendant 2 with Kurup.. As 
a consequence of these findings he held - 
that defendant 2 conveyed no title to the 
laintiff under her sale-deed, Ext. 1, and 

ismissed the suit, l 


5. The first point raised is that the 
lower appellate court’s finding that there 
was no marriage between defendant 2 and 
Kurup cannot be upheld for the following 
reasons, viz., (a) he has failed to use the 
legal presumption in favour of marriage; 
(by He has totally omitted to consider the 
evidence of .P.W. 1 who is a witness to 
the marriage. This omission amounts to 
non-consideration of essential evidence; 
and (c) He has discarded the testimony of 
P.W. 2 who is a caste-Behera on two un- 
tenable grounds, that is to say, this P.W. 2 
has kept a concubine, and that he was not 
summoned, : 


' The second point urged by learned 
counsel for the appellant is that the find- 
ing that the gift is affected by fraud is un- 
sustainable in law, because in absence of 
articulars of fraud being pleaded no evi- 
ence of fraud should have been allowed, 
and if allowed should not have been con- 


sidered. The ground for rendering a find- 


ing that the gift was affected by fraud is 
that the donor was suffering from cancer 
at the time. There is no evidence. of can- 
S except the evidence of the Sub-Regis- 

ao ¥ 


5A. I will now consider the points 
seriatim. It has been laid down by the 
Privy Council in the case of Mohabbat 


Khan v. Mohammad Ibrahim Khan, 
ATR 1929 PC 135, that the law presumes 
in favour of marriage and against concu- 
inage when a man and a woman have 
cohabited continuously for a number of 
years. 


The Supreme Court also has said to 
the same effect in the case of Golak Chand 
v. Parvin Kumari, AIR 1952 SC 281. It 
has been said there:— 


“Continuous cohabitation of a man 
and a woman as husband and wife and 
their treatment as such for a number of 
years may raise the presumption which 
may be drawn from long cohabitation is 
rebuttable, and if there are circumstances 
which weaken or destroy that presumption, 
the Court cannot ignore them.” 


There is evidence on behalf of the defen- 
dants that defendant 2 was in continuous 
exclusive keeping of Kurup. is evidence 
gives rise to the legal presumption refer- 
red to in the two oresaid decisions 
though the defence witness who speaks o 
such living of defendant 2 vith Kurup 
says it was mere concubinage. It is clear 
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from the judgment of the lower appellate 
court that no weight has been given ta! this 
presumption. ~ | 
Though while discussing the question 
of issue of marriage in para 8 of his judg- 
ment, the lower appellate court has mere- 
ly recited that the plaintiff examined P.W. 
on the question of marriage. It does 
not appear from his judgment _ therzafter 
that he either read his testimony or ana- 
lysed or, discarded it for any good reason. 
His evidence seems to have slipped from 
his mind altogether. P.W. 1 has cat=gori- 
cally spoken about the marriage cf de- 
fendant 1 with Kurup in Thine form! His 
testimony is, therefore, on a vital issue in 
this case. Non-consideration of such 2ssen- 
tial evidence will make the finding on the 
issue of marriage vulnerable especially 
when his finding runs counter to the ‘find- 
ing of the trial court on the point. 


P.W. 2 is a caste-Behera examined by 
the plaintiff in proof of marriage. Gaste- 
Behera are important witnesses in raste- 
marriages, because, normally without them 
no marriage takes place. To discard, the 
testimony of such a witness strong grounds 
must be set forth. The lower appellate 
court has rejected his testimony ecause 
he has kept a concubine and because he 
was, not summoned. None of these {| two 
reasons appears to me a valid reasor.; for 
dismissing his testimony as unwortny of 
icredit. It is well-known that a party , may 
interview his own witness before he decides 
to summon him, and that he may produce 
his own witness directly in Court, end it 
is not incumbent upon him to issue ipro- 
cess through Court. It is only where a 
party is desirous of ensuring attendarce of 
a witness that he adopts the procedure of 
issuing summons through Court as a mea- 
sure of safety, not that that is a step which 
‘Imust be taken as a measure for establish- 
ing the veracity of that witness. Refection 
of P.W. Vs testimony on these two g»wunds 
is therefore wrong. ! 


6. For the aforesaid reasons, I 
am satisfied that the finding on the issue 
of marriage reached by the lower ap7ellate 
court cannot be upheld. That finding ;must 
be set aside, and he must be asked ‘to re- 
assess the evidence keeping in minc| the 
legal presumption referred to abov2'. and 
then to render his finding on the issue. 


7. It is true thet no particulars of 
fraud were pleaded by the defendani.' The 
rule is that where partizulars of fraud are 
not pleaded, no evidence: should be allow- 
ed on those particulars. and if any such 
evidence has unwittingly been intrcduced 
that must be discarded as inadrrissible 
evidence. The finding of fraud, based on 
such inadmissible evidence, must be | held 
to be bad. There is another  asp2ct to 
this matter. The fraud, according w the 
lower appellate court, comprises o?! the 
fact that the donor at the time of git was 
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suffering from cancer, and would obvious- 
ly be not in a fit state of mind and body, 
and would thus be an easy prey to fraudu- 
lent activities on behalf of the defendant 2. 
There is no independent evidence of can- 
cer except the endorsement of the Sub- 
Registrar at the back of the deed of gift, 
Ext. 2. Indeed, there is an endorsement 
by the Sub-Registrar that the executant 
urup was suffering from cancer. I am 
surprised that such an endorsement should 
be taken as a substantive proof of cancer. 
First of all, it is hearsay evidence, and 
secondly, the opinion of the Sub-Registrar 
that the discease from which Kurup was 
Suffering at the time was cancer being of 
a layman is of no value at all. The find- 
ing of fraud ‘being based on such a piece 
of hearsay, and thus inadmissible evidence 
obviously cannot be sustained. 


In my view both the points raised by 


learned counsel for the appellant have 
substance. 
i 8. In the result, I set aside the 


Poo and decree of the lower appel- 
ate court and send the case back to him. 
He shall rehear the parties and assess the 
evidence in correct legal perspective, and 
dispose of the appeal in accordance with 


law, and in the light of observations made 


above. The appeal is, therefore, allowed 
and remanded. Costs will abide the re- 
sult. - 


Appeal allowed. 





AIR 1972 ORISSA 145 (V 59 C 44) 
A. MISRA, J. 


Sudha Dibya, Appellant v. Swapne- 
swar Deb and another, Respondents. 


Second Appeal No. 249 of 1968, D/- 
9-11-1971, from order of S. Mohapatra, 
Addl. Sub-J., Puri, D/- 1-4-1968. 

(A) Civil P. C. (1908), S. 9 — Juris- 
diction of Civil Court to remove a shebait. 

In the case of a holder of office of 
Shebait, the title to the debutter property 
does not vest in him, but the office is 
blended or mixed with proprietary rights 
as it carries with it some sort of emolu- 
ments or other benefits associated with the 
office. All that his removal entails is loss 
of benefits associated with the office. For 
justifying reasons in appropriate cases, a 
shebait can be removed from his office. 
Therefore, when the defendant’s predeces- 
sors who came into possession of the de- 
butter properties were performing the 
seba-puja from the usufructs thereof as- 
suming the role- of co-marfatdars and the 
defendant had failed to do it in spite of 
her being in possession of the properties, 
it was a sufficient and valid groun for 
her removal from the shebait marfatdar- 
ship. A civil suit in this regard was main- 
tainable. (Para 7) 


BO/CO/B175/72/SSG 


-~ 


146 Ori, [Prs. 1-7] 


(B) Civil P. C. (1908), S. 100 — New 
plea. i 
When a case of prescribing a title to 
the’ deity’s properties has not been pleaded 
in the written statement it cannot be rais- 
ed for the first time in second appeal aris- 
ing from a suit for the remov of the 
shebait. (Para 8) 

(C) Limitation Act (1908), Art 142 — 
Plea of adverse possession in respect of 
debutter properties. l 


Where in a suit for removal of a she- 
bait there is no prayer for recovery of pos- 
session of the debutter properties from the 
defendant and the defendant -does not 
claim to have asserted a hostile title as 
. against the deity at any time, the question 

of defendant prescribing a title to the suit 
properties by adverse possession does not 
arise. p (Para 8) 

(D) Civil P. C. (1908), O. 7, R. 7 — 

General or other relief. 


When in a suit for removal of defen- 
dant as shebait and for appointment -of 
plaintiff No. Z in his place: to perform 
sheba-puja out of the usufracts of the 
deity’s properties there is no prayer either 
‘for recovery of possession of the properties 
or for recovery of any amount as usufruct 
of the same, a relief by way of directing 
the defendant to make over the usufructs to 
plaintiff No. 2 cannot be given, Possession 
, can be delivered in a properly framed suit 
where the new trustee by virtue of the 
office to which he is appointed has to work 
out his remedies against persons in posses- 
sion of the deity’s properties. 

` (Paras 9, 10) 


Cases Referred: Chronological Paras 
(1951) AIR 1951 SC 293 (V 38) = 
1951 SCR 1125,. Angurbala v. 

Debabrata ; 7 
(1922) AIR 1922 PC 128 (V 9 = 
48 Ind App 302, Vidya Varuti v. 

Balusami Ayyar 7 

B. B. Mohanty, for Appellant; J. Rath, 

for Respondents. 


JUDGMENT :— 
appellant. 

2. Plaintiffs filed the suit for re- 
moval of the defendant from the shebait 
marfatdarship of plaintiff No. 1, the deity, 
and spony: plaintiff No. 2 to perform 
its seba-puja from out of the usufmicts of 
the suit schedule properties. According to 
them, Bhima Das, father-in-law of the de- 
fendant purchased some of the deity’s pro- 
perties from the father of plaintiff No. -2 
and since then he as a co-marfatdar was 
erforming his turn of seba-puja of the 
eity.. After Bhima’s death, his son Dol- 
govind was also performing the seba-puja 
of the deity along with other shebaits 


Defendant is the 


from out of the usufructs of the suit lands.’ 


Dolgovind died leaving his widow (defen- 
dant) as his sole heir and successor. Since 
1960, the defendant who is -serving at 


Bhanjanagar as a female Jail warder has. 
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-defendant is liable to 


thereto and the 


A.-I-R. 
not been performing’ the seba-puja of the 
deity and misappropriating the income. 


On_ these grounds, the deity’ and its mar- 
fatdar (plaintiff No. 2) filed the suit for 
the above reliefs. 


3. Defendant resisted the suit 
pleading that she has been performing the 
seba-puja regularly in accordance with the 
usual custom; that plaintiff No. 2 has no 
right to institute the suit and also chal- 
fenged the. jurisdiction of the court to en- 
tertain the suit. . i, 

A, The trial court decreed the suit 
in part directing removal of the defendant 
from the office of shebait marfatdar on the 
finding that she is not performing the 
seba-puja regularly. It, however, held that 
plaintiff No. 2 is not entitled to recover 
possession of the properties. On appeal by 

e plaintiffs, the lower appellate court ' 
concurred in the finding of the trial court 
that the defendant is liable to be removed 


-from the shebait marfatdarship as she is 


not performing the seba-puja of: the deity 
regularly. In addition, it holds that as the 
usufructs of the suit properties are to he 
utilised for the Sra of the deity, the 
and over the same 
to plaintiff No. 2 who is to utilise it for 
eitys purposes as its shebait marfatdar. 
A e defendant has preferred 
this appeal challenging the judgment “and 
decree of the lower appellate court on the 
ground ‘that’ as. since 1919 Bhima Das and. 
his successors have been in possession. of 
the properties, they have prescribed a right 
laintiffs are not entitled 
to deprive them of thé same. She has also: 
challenged the legality of the decision of 
the court below in removing her from the 
shebait marfatdarship. The plaintiffs filed 
cross-objection claiming to be put in pos- 
session of the deity’s properties as theirt 
main prayer for removal of the defendant 
from office having been allowed, plaintiff 
No. 2 is entitled to. the consequential re- 


lief or recovering possession of the deity’g. 
properties. 
6 The points that arise for deci- 


sion in this appeal are as follows: (1) Whe- 
ther the court has jurisdiction to remove 
the cefendant from shebait marfatdarship 
and if such removal is valid; (2) whether 
the defendant can claim to have prescrib- 
ed a right to the deity’s properties; 6) 
whether in the present suit, a decree di- 
recting the defendant to make over the 
usufructs of the suit properties to plaintiff 
No. 2 can be passed and whether 
plaintif No. 2 is entitled to recover pos- 
session of the deity’s properties: from the 
defendant. i 

T: Point No. 1:—.-The first conten- 
tion on behalf of the appellant is that the 
shebait marfatdarship is not merely an 
office, but includes the elements of office 
and property which are mixed up an 
blended together. Therefore, removal 
from the office amounts to forfeiture of 
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rights in the properties. The legal posi- 
tion regarding position of shebaits is well 
settled. In the decision in AIR 195.1 SC 
998 (Angurbala v. Debabrata), in para, 11, 
me position has been explained as | fol- 
lows:— 


“The exact ae position of a skebait 
may not be capable of precise definition 
but its implications are fairly well establish- 
ed. It is settled in Vidya Varuti v. Balu- 
sami, 48 Ind App 802 = (AIR 1923 PC 
123) that the relation of a shebait im: re- 
gard to debutter property is not that of 
a trustee to trust property under the Eng- 
lish law. In English law the legal state 
in the trust property vests in the tuistee 
who holds it for the benefit of cestu que 
trust. In a Hindu religious endowment 
on the other hand the entire ownership 
of the dedicated propertv is transferred to 
the deity or the institution itself as a juris- 
tic person and the Shebait or Mahant is 
a mere manager. But though a Shekzit is 
a manager and not a trustee in the ‘echni- 
cal sense, it would not be correct tc.,des- 
cribe the shebaitship as mere office. The 
shebait has not only duties to discharge in 
connection with the endowment, but: he 
has a beneficial interest in the de>dutter 
property. As the Judiciel Committee ' ob- 
served in the above case, in almo:t all 
such endowments the Shebait has a share 
in the usufruct of the debutter property 
which depends upon the terms a. the 
“grant or upon custom or usage. Even 
where no emoluments are attached to. the 
office of the shebait, he enjoys some ' sort 
of right or interest in the endowed |pro- 
perty which partially at least has the icha- 
racter of a proprietary right.” l 
Thus, in the case of a holder of offre of 
Shebait, the title to the debutter property 
does not vest in him, but the office is 
blended or mixed with proprietary fights 
as it carries with it some sort of emolu- 
ments or other benefits associated with the 
office. This being the position, the econ- 
tention that by virtue of his removal, the 
Shebait’s right to the debutter property is 
forfeited is not correct. All that such re- 
moval entails is loss of benefits asscriated 
with the office. This being the positon of 
the Shebait’s right in relation to tke en- 
dowed property, the next point for consi- 
deration is whether removal of a Snebait 
from his office is permissible. The legal 
position on this aspect is also well settled. 
In paragraph 428 of Mulla’s Hindu Law, 
18th Edition the position has been sum- 
marised as follows:-~— 


j 
“The courts have jurisdiction to ' deal 
with the managers of public Hindu :tem- 
ples, and, if necessary for the good »sf the 
religious endowment, to remove them from 
their position as managers. The court 
may also remove a shebait of a private 
endowment for misconduct and direct! him 
to render accounts for a certain perod in 

its discretion.” 


i 
1 
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In Mukherjea’s book on the Hindu Law of 
Religious and Charitable Trusts, 3rd Edi- 
tion, in paragraph 249 under the heading 
“Administration of debutter’, it has been 
observed: 


“A shebait who is guilty of miscon- 
duct or abuse of his position as a trustee 
can be removed by the court in a proper 
judicial proceeding.” 

Similarly, in paragraph 386, while dealing 
with the reasons for removal of a shebait, 
it has been observed: 


“What constitutes a sufficient reason 
is a matter of determination by the court 
in the exercise of a sound judicial discre- 
tion and there must be a clear necessity 
for interference for the saving of the de- 
butter estate. It would be sufficient ground 
if the shebait by his conduct places him- 
self in such position which makes it im- 

ossible for him to discharge faithfully the 
uties of his office.” 

Thus, for justifying reasons in appropriate 
eases, there cannot be any doubt that a 
shebait can be removed from his office. 
In the present case, it has been found by 
both the courts that the defendant has 


_ been serving as a female Jail warder in 


Bhanjanagar and the person who was en- 
gaged by her to perform the seba-puja is 
not doing the same regularly. This con- 
current finding is not open to challenge 
Therefore, when the 
defendant’s predecessors who came into 
possession of the properties were perform- 
ing the seba-puja from the usufructs as- 
suming the role of co-marfatdars and the 
defendant has failed to do it in spite cf 
being in possession of the properties, it is 
a sufficient and valid ground for her re- 
moval from the shebait marfatdarship. 


8. Point No. 2:— The next con- 
tention of Mr. Mohanty, learned counsel 
appearing for appellant is that the transfer 
by the plaintifs father in favour of Bhima 
Das in 1919 being void, the transferee 
and his successors must be deemed to have 
prescribed a title to the properties and 
irrespective of the question of removal of 
the defendant from the office of shebait 
marfatdar, possession of the properties can- 
not be recovered from her. For more than 
one reason, this contention cannot be en- 
tertained. Firstly, the decree does not di- 
rect recovery of possession of the proper- 
ties from the defendant. Secondly, a case 
of prescribing a title to the deity’s pro- 
perties has not been pleaded in the writ- 
ten statement and cannot be raised for the 
first time in appeal. Thirdly, defendant's 
case is that all along her predecessors and 
herself have been performing the seba- 
puja from out of the usufructs of the dis- 
uted lands. Prima facie, therefore she 
oes not claim to have asserted a hostile 
title as against the deity at any time. In 
these circumstances, the question of defen- 
dant prescribing a title to the suit proper- 
ties cannot be considered within the scope 


~ 
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_ sof this suit and such a contention cannot 
[be entertained in this appeal. 


9. Point No. 3:— Next it is con- 
tended- that in view of the frame of the 
suit and the nature of reliefs sought, the 
lower appellate court has erred in direct- 
ing the defendant to make over the usu- 
fructs to plaintif No. 2. In my opinion, 
there is some force in this contention. The 
suit is not framed either for recovery of 
possession of the debutter properties in 
possession of the defendant or recovery of 
any amount as usufruct of the same. .The 
two simple prayers made in the plaint are 
to remove the defendant from the office 
of shebait marfatdar of the deity (plaintiff 
No. 1) and appoint plaintiff No. 2 tọ per- 
form the seba-puja out of the usufructs 
of the deity’s properties. So far as the 
first prayer is concerned, as already dis- 
cussed, the courts below have ordered re- 
moval of the defendant from the office of 
shebait marfatdar. Plaintiff. No. 2 admit- 
tedly is a marfatdar and this ` being his 
private deity, he is entitled to perform the 


seba-puja from out of the cts of the 
deity’s lands. `’ 
When he has not sought any relief 


either to recover possession of the proper- 
ties or recover the us cts, the court 
cannot decree such a relief in this suit. 
The lower appellate court has taken the 
view that once plaintiff No. 2 is to per- 
form the seba-puja of the deity and the 
defendant is removed from office, the lat- 
ter cannot be allowed to enjoy the usu- 
fructs without performing the obligations. 
It is true that once the defendant is 
removed from the office, the right to 
manage the deity’s properties will vest in 
plaintif No.. 2, but he is to work out his 
remedies either to recover the  usufructs 
from year to year or recover the properties 
whichever will be legally available to him. 
Within the scape of the present suit, a re- 
lief by way of directing the defendant to 
make over the usufructs to plaintiff No. 2 
cannot be given, because such a case has 
not been made out in the pleadings and 
there is no material to determine the quan- 
tum of usufructs or for which years they 
are to be delivered. So, this part of .the 
relief granted by the lower appellate court 
cannot be allowed. 


10. Point No. 4:— This conten- 
tion relates to the cross-objection filed by 
the plaintiffs to recover possession of the 

roperties as a consequential relief to al- 
owing the other .prayers. As already dis- 
cussed. a prayer for recovery of possession 
has not been made. The relief that has 
been prayed for and granted is limited to 
removal of the defendant from office and 
appointment of plaintiff No. 2 as marfat- 
dar to manage the seba-puja. As a con- 
sequence of the reliefs, it does not neces- 
sarily follow that plaintiff No. 2 is to re- 
cover possession of the properties. It is 


Savitri Dei v. Bhaskar 


amea re T 


A.I. R. 


argued that when a trustee is removed and. 
a new trustee is appointed, it is necessary 
to vest the trust property in the new trus- 
tee. This is true, but that can be done 
in a properly framed suit where a new 
trustee by virtue of the: office to which 
he is appointed has to work out his reme- 
dies against persons in possession of the 
deity’s properties. 


Il. In the result, the appeal is 
allowed in part. The decree of the lower 
APPARE court directing removal of -the 
defendant from shebait marfatdarship and 
appointing plaintif No. 2 to manage seba- 
puja of the deity with the usufructs from 
the deity’s properties is confirmed, but the 
decree directing the defendant to make 
over the net usufructs obtained from the 
suit properties to plaintiff No. 2 is set 
aside. The cross-objection is dismissed. 
In the circumstances, each party will bear 


own. costs. 
Appeal, partly allowed. 
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Savitri Dei, Appellant v. Bhaskar 
Bhuyan and others, Respondents. . 


First Appeal No. 147 of 1967, D/- 
26-10-1971, from order of L. Mohapatra, 
Sub-J., Keonjhar, D/- 26-10-1965. 

{A} Evidence Act (1872), S. 90 — 
Thirty years old compromise petition pro- 
duced from Record Room where it has 
been kept as a part of decree —- Presump- 
tion under S. 


Where a thirty years old compromise 
petition containing the thumb-mark an 
signatures of the parties to the petition, 
the scribe and the attestors is produced 
from the Record Room where it has been 
kept as a part of the decree, the compro- 
mise petition can be taken to be genuine 
and duly executed on the application of 
S. 90. (Para 4) 


(B) Civil P. C. (1908), O. 23, R. 3 — 
Compromise by Hindu widow — Decree ` 
binding on reversioner — Subsequent suit 
is barred by res judicata — (X-Ref: Sec- 
tion 11). l (Paras 5, 6) 


Where the estate of a deceased Hindu 
has vested in a female heir, a compromise 
decree fairly and properly obtained against 
her in regard to the estate, in the ab- 
sence of fraud or collusion, is’ binding on 
the reversionary heir. The widow is not 
comparable to a trustee. She represents 
the estate fully but subject to certain limi- 
tation with regard to power of alienation. 
AIR 1918 PC 87, Followed. (Para 5) 


The onus of proving that the compro- 


mise was tainted with fraud is on the 
plaintiff and the onus is to be discharged 
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beyond reasonable doubt as in a criminal 
charge. Where the plaintiff fails to prove 
that the decree was fraudulently obtained, 
the decree is binding on him and the suit 
is barred by res judicata. (Case . law dis- 
cussed). aras 5 and. 6) 









Statement of the deceased in a com- 
promise petition in a previous suit int 
which she has challenged the adoption! 
that her husband adopted the defendant 
while he was 11 years’ old, is admissible 
under S. 32 (8) as it affects her pecuniary, 
and ba east interest inasmuch as she 
would be disinherited of the properties 
and would become only a maintenance- 
holder. It is a relevant piece of evidence 
The statement, however, is not admissible 
under Section 32 ©) though it relates to 
the existence of relationship by adoption! 
as to whose relationship she had special 
means of knowledge, yet the statement 
was not made before the question in dis- 
pute was raised. The expression “before 
the question in dispute was raised” would 
cover a statement not only before actual 
litigation in which the dispute is to he 
decided but before any controversy regard- 
ing the subject-matter of that statement 
was raised. AIR- 1968 SC 947, Followed. 

(Para 7) 

(D) Evidence Act (1872), S$. 114 
Tus. (e) — Regularity of official acts am 
Mutation proceedings — Order sheet show- 
ing that proclamation was issued and no 
objection was raised — Apart from the 
fact that the order sheet clearly records 


issue of proclamation, court can presume | 


that proclamation must have been issued 
in due discharge of official business. : 
(Para 7) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 947 (V 55) = ` 
(1968) 2-SCR 292, K. V. Subba- 
raju v. C. Subbaraju 
(1964) AIR 1964 Orissa 156 (V 51), 
Baishnab Padhan v. Parma Padhan 
(1952) AIR 1952 SC 207 (V 89) = 
1952 SCR 798, Mt. Phool’ Kuer 
v. Mt. Pem Kuer 
(1941) AIR 1941 PC 98 (V 28) = 
1941 All Lf 688, Narayanan Chet-_. 
tiyar v. Official Assignee Rangoon 
(1940) AIR 1940 PC 98 (V 27) = 
ILR (1940) Kar PC 216, Hansraj 
v. Dehra Dun M. E. T. Co. Ltd. 
(1918) AIR 1918 PC 87 (V 5 = 
45 Ind App 168, Risal Singh v. 
Balwant Sin 


S. Misra-[ and S, c. Misra, for 
Appellant; R. C. Patnaik, for Respondents. 


, G. K. MISRA, C. J.:— Plaintiffs case 
may be stated in short. The disputed pro- 
perties measure 6.28 acres of land with 
a house standing thereon. These proper- 
ties belonged to deceased Pratap Bhuyan 
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who left behind his widow Sukuti and a 
daughter Mali (plaintiff). Savitri (appel- 
lant) is the daughter of Mali who died 
after the disposal of the suit and before 
the filing of the First Appeal. 


Planitiffs case is that after Pratap’s 
death, Sukuti was in possession of the dis- 
puted properties and she being a Parda- 
nashin lady got the properties managed 
through defendant No. 1 who is the agna- 
tic brother of Pratap and married to the 
sister of Sukuti. Defendant No. 1 filed 
O. S. No. 631 of 1981-32 against Sukuti 
for a declaration that he was. the adopted 
son of Pratap and obtained a fraudulent 
decree. Defendant No. 1 cultivated the 
suit lands and paid rent on behalf of 
Sukuti and had retained rent-receipts with 

im. The present suit was filed in 1964. 
Sukuti died about 7 years before the insti- 
tution of the suit, that is, in 1957-58. 

er her death, plaintiff entrusted the dis- 
puted properties to defendant No, 1 for 
cultivation. and management. In 1968 she 
came to -know during the settlement ope- 
ration that defendant No. 1 fraudulently 


‘pot himself- recorded in respect of the suit 
an 


ds and had obtained a fraudulent de- 
cree in 1931-32. She accordingly prayed 
for a declaration of title and recovery o 
ossession and for further declaration that 
efendant No. I was not the adopted son 
of Pratap and that the decree obtained in 
1981-82 was fraudulent and was not bind- 
ing on her. 


Defendant No. 1 alone contested the 
suit. His case is that Pratap had no issues 
for. many ' years after his : marriage wi 
Sukuti. He adopted defendant No. 1 
after due performance of necess cere- 
monies. After adoption, Pratap had two 
daughters through Sukuti. One of the 
daughters died and the plaintiff was the 
other daughter. After Pratap’s death, de- 
fendant No. 1 has been in possession of 
the disputed properties as an adopted son 
in his own right, title and interest. and 
Sukuti was entitled to maintenance only. 
The assertion in the plaint that the suit 
properties were entrusted to him by Sukuti 
and after her death by the plaintiff is de- 


nied by him. He further asserts that the 
compromise_ petition filed by Sukuti in 
O. S. No. 631/31-32 was genuine and 


valid and the compromise decree was not 
tainted with fraud. In 1946 he got him- 
self mutated in respect of all lands of 
Pratap. 


2. The learned Subordinate 
recorded the following findings: 
f) Pratap adopted defendant No. 1. 
ii) Defendant- No. 1 is in possession 
of the disputed properties in his own right, 
title and interest and not on behalf of 
Sukuti and after her death the plaintiff. 
(iii) The compromise petition (Ext. A) 
dated 30-3-1932 is genuine and was duly 
executed Sukuti. The compromise de- 


Judge 
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cree (Ex. C) based on the basis of the 

compromise petition was not fraudulently 

obtained and is binding on the plaintiff 

and that the suit is barred by res judicata. 

(iv) The suit is barred by limitation. 

On the aforesaid findings the learne 

Subordinate Judge dismissed the suit. 
intiff is the appellant. 

3. Mr. S. Misra raises the follow- 

ing contentions: . 

(i) The - compromise petition (Ex. A) 

is not genuine. The compromise decree 


(Ex. C) was fraudulently obtained’ and. the’ 


suit is not barred by res judicata. 

(i) Adoption of defendant No. 1 has 
not been established and the finding is 
contrary to law. 

(iii) The suit is not barred by limita- 


tion. 

Each of these contentions require 
careful examination. 

4, Ex. A is the compromise peti- 
tion. The original was calle for ‘from 


the Record Room and proves ~ through 
D.W. 3 and D.W. 4 (defendant No. 1). 
The original compromise petition at the 
time it was exhibited in Court before the 
Subordinate Judge contained the thumb- 
mark of Sukuti and the signature of de- 
fendant No. 1. It.was scribed by deceas- 
ed Luxmidhar Mohapatra. The attestors 
are deceased Krupasindhu Debata and 
Bauli Padhihary (D.W. 3). 
of the matter D.W. 3 deposed thus: 


“I -signed this compromise and Sukuti 


gave her T.I. on it.” 

The only question in cross-examinàtion 
suggested to this witness was that the. com- 
promise document was forged and fraudn- 
ent and Sukuti never joined it. DW. 3 


was not true. 

D.W. 4 in examination-in-chief- assert- 
ed the genuineness of the compromise. His 
statement may be extracted: 

“I filed a- suit against Sukuti about 
80 years back as Sukuti tried to oust me. 
It was compromised.. Sukuti came to court 
to file it. Laxmidhar Mohapatra, Mukh- 
tear, wrote the compromise. It was read 
over to me and Sukuti. This is my signa- 
. ture and this is the thumb impression o 
Sukuti on the compromise. Bauli Padhihari 


and Krupasindhu Debata signed the .com- 
promise. Compromise petition marked 
Ext. A. Bauli Padhiari and some  cthers 


brought about the compromise.” : 
There was no effective cross-examination 
to dislodge . the witness. A suggestion 
given to the witness was repelled thus: 


‘ “It is not true that the compromise 
was forged. It is not true that I filed a 


suit against a person named Suka who 
did not exist.” 
D.Ws. 8 and 4 thus satisfactorily 


proved that Ext. A is genuine and it was 
. Tead over to Sukuti. The suggestion on 
behalf of the plaintiff that Sukuti cid not 
at all appear in Court is repelled by the 


Bhaskar (Misra C. J.) 


On this aspect. 


denied the suggestion by saying that it- 


A. LR. 
recital in the decree itself wherein it is 
stated that the decree was passed in the 
presence of Suka Bewa. There is no dis- 
that Suka is Sukuti. We area 
eld that Ext. A was duly executed. by 
Suka Bewa after the contents thereof were 
read over to her. i 

That apart, Ex. A has been proved to 
be 80 years old. It is produced from the 
Record Room where it has been kept as a 
part of the decree. It contains the thumb 


impression and the signatures of Sukuti 
(Suka), defendant No. 1, the scribe and 
the attestors. Even if the evidence of 


D.Ws. 3 and 4. wads not available, the pre- 
sumption under S. 90 of the Evidence Act 


‘is to be drawn in support of the conclu- 


sion of its having-been duly executed. 
a; Section 90 of the Evidence Act runs 
us: 


‘Where any document,. purporting or 


porer to be thirty years old, is produced 


om any custody which the Court in the 
particular case considers proper, the Court 
may. presume that the signature and every 
other part of such document, which pur- 
ports to be in the handwriting of an 
particular person, is in that person’s hand- 
writing, and, in the case of -a document 
executed or attested, that it was duly exe- 
cuted and attested by the persons by -whom 
it purports to be executed and attested. 
Explanation:— Documents are said 
to be in proper custody if they are in the 
place in which, and under the care of the 
erson with whom, they would naturally 
e; but no custody is ‘improper if it is 
proved to have had a legitimate origin, or 
if the circumstances of. the particular case 


are such as to render such an origin pro- 
bable.” 

Applying the principle laid down in 
the section, it is clear that Ex. A is pro- 
duced from proper custody. There is no 
dispute that Ex. A was in existence in 
1931-82. The dispute is that Suka did 
not execute it and she was personated by 
somebody else. The Court may, there- 
fore, presume that Laxmidhar ‘Mohapatra 
scribed it and Suka and defendant No. 1 
respectively put their thumb impression 
and signature and the witnesses . attested 
it. Ex. A can. be taken to be genuine and 
duly executed on the application of S. 90, 
Evidence Act. _ . 


5. The next question for conside- 
ration is whether the compromise decree 
(Ex. C) obtained by defendant No. 1 
against Sukuti is binding on the plaintiff. 
The law on the point is no longer in 
doubt. In AIR 1918 PC 87, (Risal Singh v. 
Balwant Singh) their Lordships of the 
Judicial Committee formulated the law in 
clearest terms. They said that where the 
estate of a deceased Hindu has vested in 
a female heir, a decree fairly and properly 
obtained against her in regard to the estate 
is, in the absence of. fraud or collusion, is 
binding on the reversionary heir. Lest it 
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may create some difficulty taat the rever- 
sioner does not claim the property througi! 
the widow but through the last male own 
er and it can be argued tha: the principle 
of res judicata in terms does not apply» 
their Lordships made it further clear thet 
S. 11, C.P.C. was not strictly applicabl 
to the case as the plaintiffs were not par 
ties to the suit and did not claim under 
a party to the suit. The principle hes 
been applied by the Courts in India © 
as to bind the reversioners əy decisions in 
litigations fairly and honestly  condneted 
given for or against Hindu females who 
represented the estate. It is also establish- 
ed by series of Privy Council decisions 
that the widow is not comvarable to 4a 
trustee. She represents the estate fuly 
but subject to certain limitations with r2- 
gard to power of alienation. | 


The onus of proving that the decree 
(Ex. C) was tainted with faud is on the 
laintiff and the onus is to be discharged 
eyond reasonable doubt as in a crimi 


charge. (See AIR 1940 PC 98, Hansraj v. 


Dehra Dun M. E. T. Co. Ltd. and .AIR 
194] PC 938, Narayanan v. Official As- 
signee, Rangoon). Except pleading that 


Sukuti did not appear in Court and sone 
body impersonated her, no proof has veen 
adduced in support of the story of frawd. 
Mr. Misra frankly conceded that the plain- 
tif has failed to establish that the deerse 
was fraudulently obtained. 


| 

6. About thirty years ago defen- 
dant No. 1 brought the suit as Sukuti rais- 
ed some objections regarding his adopticn. 
The suit was fairly and honestly conduct- 
ed and ultimately culminated in a compio- 


mise. The admission of adoption in the 
compromise disinherited Sukut; but or 
adoption she would have inherited the 


entire properties of her deceased husband. 
On the adoption being accepted, she world 
be only a maintenance-holder. The con- 
promise decree which was passed in her 
presence in Court after the compromise 
petition was explained to her was  fai-ly 
and honestly obtained. Such a decree is 
binding on the plaintif. In AIR 1¢64 
Orissa 156 (Baishnab Padhan v. Parna 
Padhan) a similar conclusion was correctly 
reached on analogous facts. 


Reliance is placed by Mr. Misra on 
ATR 1952 SC 207 (Mt. Phool Kuer v. Mt. 
Pem Kuer). The Supreme Court decis on 
is consistent with the Privy -Council vew 
though on the facts of that case tkeir 
Lordships held that the ccmpromise was 
neither prudent or reasonable as it was 
made for the personal advantage of zhe 
limited owner and wo not bind the 
estate or the reversioners. The position 
here is different. The compromise effected 
by Sukuti was not for her personal ad- 
vantage but was directly adverse -to her 
interest. By admission of adoption, she 
was disinherited of the entire properties ‘of 
her deceased husband and became a main- 


- excepting 
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tenance-holder only. The compromise de- 
cree is binding on the plaintif and the 
present suit is barred by res judicata. The 
suit is liable to be dismissed on this 
ground alone. 


7. Assuming that the compromise 
decree is not binding on the plaintiff and 
does not constitute res judicata we would - 
examine the fundamental question whether 
defendant No. 1 was adopted by Pratap. 
The adoption is alleged to have taken 
place when defendant No. 1 was 1l years 
old. His age during trial was about 60 
years. So the adoption ‘is said to have 
taken place about 50 years ago. Clearly 
it will come within the category of an an- 
cient adoption. 


The onus is on defendant No. 1 to 
prove that he was duly adopted. D.Ws. 3 
and 4 are the only witnesses to the per- 
formance of the adoption ceremony. D.W. 
3 stated that there was a Puja; Sankar 
Bhuyan (the natural father of defendant 
No. 1) and his wife gave defendant No. L 
as son. He claims to be brother of Sukuti 
as being the son of Pahali Padhiari. Ac- 
cording to him, all witnesses to adoption 
him are dead. One Bhola 
Acharya was the Purohit and Mul was 


Barber in the adoption ceremony. In 
cross-examination nothing substantial hag 
been elicited to discredit his testimony. 


Doubtless there have been some discrepaa- 
ties in his statement regarding his age at 
different times as to when  Sukuti was 
married and the adoption took place. Tak- 
ing into consideration the fact that these 
villagers may confuse regarding age and 
years, we do not attach much importance 
to such discrepancies. Plaintiff (P.W. 8) 
admitted that Dai Padhiari was the «lder 
brother of Pahali Padhiari, her maternal 
grand-father. She admitted that D.W. 8 
is the son of Dai Padhiari. Thus even 
assuming -that D.W. 3 is not the son of 
Pahali Padhiari and not the own brother 
of P.W. 8, he is admittedly the first cousin 
of Sukuti. P.W. 8 also admitted that she 
had no dispute with DW. 3. Even on plain- 
tiffs case, D.W. 3 is Sukuti’s first cousin 
and has no axe to grind in favour of de- 
fendant No. 1 against the plaintif. We do 
not agree with the learned Subordinate 
Judge that D.W. 3’s evidence is to be dis- 
carded merely because he made some con- 
fusion regarding time of occurrence of dif. 
ferent incidents. We accept him as a re- 
liable witness and his story regarding 
adoption is believable. D.W. 4 (defend- 
ant No. 1) was 11 years old at the time 
of adoption. He is, therefore, a compe- 
tent witness to remember all facts associat- 
ed with the adoption. He describes how 
the giving and taking ceremonies took 
place and his natural father resorted to 
the physical act of giving and the udop- 
tive father to the act of taking. The only 
witness on the side of the plaintiff to deny 
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the adoption is P.W. 2 who is 68 years 
old and is a neighbour of Pratap. We do 
` not, however, attach importance to his 
evidence as on his own admission he and 
defendant No. 1 had Tenants Relief cases 
and counter cases against each other. On 
the evidence of D.Ws. 8 and 4 we have 
no doubt that the ceremonies of giving and 
ve have been established and adoption 
has been proved. 


The evidence of D.Ws. 8 and 4 gets 
strong corroboration from the statement 
of Sukuti in Ex. A which has been held 
to be genuine by us. 
her deceased husband adopted defendant 
No. 1 while he was 11 years old and that 
defendant No. 1 had been nourished in 


their house. She also admitted that de- 
fendant No. 1 performed the  obsequial 
ceremony and annual Sradha of Pratap. 


On account of dissension arising out of 
house-hold affairs she denied the adoption 
on account of which defendant No. 1 filed 
the suit. 

The first question for consideration 
is whether the statement is admissible in 
evidence. It was contended that it was 
admissible both under Section 32 (8) and 


(5) of the Evidence Act. These. sub-sec- 
tions may be quoted: 
“S. 32. Statements, written or verbal, 


of relevant facts made by a person who 
is dead, or who cannot be found, or who 
has become incapable of giving evidence, 
or whose attendance cannot. be procured 
without an amount of delay or expense 
which, under the circumstances of the 
case, appears to the Court unreasonable, 
are themselves relevant facts in the fol- 
lowing cases:—~ 


x x 
(3) When the statement is against the 
pecuniary or proprietary interest of the 
person making it, or when, if true, it 
would expose him or would have exposed 
him to a criminal prosecution or to a suit 
for damages. 
x 


x x 
(5) When the statement relates to the 
` existence of any relationship by blood, 
marriage or adoption between persons as 
to whose relationship by blood, marriage 
.or adoption the person making the state- 
ment had special means of knowledge, and 
when the statement was made before the 
question in dispute was raised.” 


Clearly the statement is admissibie under 
Section 32 (8) of the Evidence Act. Sukuti’s 
statement that Pratap adopted defendant 
No. 1 affects her pecuniary and proprie- 
tary interest inasmuch as she would be 
disinherited of: the properties 
‘become ‘only a maintenance-holder. It is 

relevant piece of evidence. The state- 


ment, however, is not admissible under 
Section 32 (5) though it relates to the 


existence of relationship by adoption, as 
to whose relationship Sukuti ha special 
means of knowledge, yet the statement 


- Savitri Dei v. Bhaskar (Misra C. J.) 


Therein she stated’ 


and would - 


A. I. R. 


was not made before the question in dis- 
pute was raised. Now it has been autho- 
ritatively pronounced that the expression 

efore the question in dispute was raised” 
would cover a statement not only before 
actual litigation in which the dispute is to 
be decided but before any controversy re- 
garding the subject-matter of that state- 
ment was raised. (See AIR 1968 SC 947, 
K. V. Subbaraju v. C. Subbaraju). Here 


‘the statement was made after Sukuti chal- 


lenged the adoption. 


Thus even if the compromise decree 
does not itself constitute res judicata, the 
compromise petition (Ex. A) is a relevant 
piece of evidence in support of the case 
o£ adoption. 


In 1946 defendant No. 1 applied for 
mutation of his name in respect of the 
properties of Pratap., His name was mu- 
tated. The order (Ex. E) dated 10-8- 
1946 of the Mutation Officer shows that 
defendant No. 1 applied for mutation of 
his name in place of his adoptive father 
Pratap. Proclamation was published and 
no objection was raised. He also referred 
to the fact that adoption had been recog- 
nised in civil suit No. 631/81-32. Under 


.S. 114 of the Evidence Act, the Court ma 


presume the existence of any fact whi 
it thinks likely to have happened, regard 
being had to the common course of natu- 
ral events, human conduct and public and 
rivate business, in their relation to the 
cts of the particular case. Illustration 
(e) says that the Court may presume that 
judicial and official acts have been regu- 
arly performed. Apart from the fact that 
the ordersheet clearly records issue of 
notice and proclamation, it is legitimate’ to 
resume that proclamation must have 
een issued in due discharge of official 
business. Sukuti died in 1957-58. that- is, 
about 25 years after the compromise peti- 
tion and 11/12 years after mutation of the 
mame of defendant No. 1. She did notl 
raise her little finger that this was all sur- 
reptitious. Mutation of defendant No. Ts 
name and want of challenge to the same 
for a pretty length of time are strong cir- 
cumstances in support of defendant No.. l's 
possession as an adopted son. l 


Admittedly defendant No. t is in pos- 
session of the disputed lands since after 
the death- of Pratap til the date of . the 
suit. The onus of prore entrustment of 
the lands to defendant No. 1 by Sukuti 
and after her death by the plaintiff has 
not been established by any acceptable 
evidence. We reject the theory of en- 
trustment. Thus defendant No. l is in 
possession in his own right, title and inte- 
rest and was paying rent all through. This . 
is consistent with the theory of his adop- 
tion. i - 

On the basis of the aroresaid essen-. . 
tial facts we are satisfied that defendan 
No. 1 was adopted by Pratap. 
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. In view of our ‘aforesaid concluson, it 
is not necessary-to examine the question of 


limitation. P 
8. There is no merit in ths ap- 
peal. It is accordingly dismissed; kut in 


the circumstances, parties to bear 'their 
own costs throughout. l 
§. ACHARYA, J. smm 9. Egrec. 


I 
Appeal disriissed. 
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S. K. RAY, J. | 


Chhinu Kare and another, APE ellants 
v. Kata Kare and another, Respond=nts. 


Second Appeal No. 180 of 1963; D/- 


90-10-1971, from judgment and decree of 
L. D. Mallik, Sub-J., Bargarh, ix' Title 
Appeal No. 86 of 1966. ' 

(A) Hindu Law Succession — 
Sons of the same mother but not sons of 
the same father — Not entitled to succeed 
as brothers. AIR 1922 Bom 27 (1), Relied 
on. (Para 5) 


Ciel 


(B) C. P. C. (1908), S. 100 — ‘Error 
of law — Matter in which both the courts 
below have concurred — Lower appellate 
court noticing all the evidence in tke mat- 
ter — Failure of the lower appellate | court 
to deal in detail any oral testimony which 
has been discussed thoroughly by the tial 
court would not affect the finding. | 

(Para 6) 
Cases Referred: Chronological ‘Paras 
(1922) AIR 1922 Bom 27 (1) (V 9) = 


24 Bom LR 229, Ekoba Parasb- | 
ram v. Kashiram Totaram . 2 
R. C. Patnaik, for Appellants: $. CG. 
Mohapatra, for Respondents. 
JUDGMENT:—tThis appeal is by the de- 
fendants who have lost in both the !courts 
below. It arises out of a suit for declara- 
tion of title and recovery of possession of 
‘Kha’ schedule propertv. This Khe sche- 
dule property which is in dispute is a part 
and parcel of the ‘Ka’ adtiednile lands given 
in the plaint. | 


| 
2. The plaintifPs case is that the 
entire ‘Ka’ schedule lands belong to Dasaru 
Kare, the father of the plaintiff No. '2 and 
grand-father of plaintiff No. 1, the : latter 
being the son of the former. Dasazu had 
two sons namely Fate Singh and plaintiff 


No. 2. Upon Dasaru’s death ‘Khe’ sche- 
dule land fell to the share of plaintif 


No. 2 who possessed the same along with 
his son plaintiff No. 1. The balance of 
‘Ka’ Schedule lands which fell to tke share 
of Fate Singh was assigned by him+sin fa- 
vour of his daughters. In the year; 1963, 
defendant No. 1 claimed an interest in 
schedule ‘Kha’ alleging himself to be the 
adopted son of Dasaru’s brother ; Mute 
Kare and thereby a dispute arose regarding 
the properties between him and the! plain- 


BP/BP/A665/72/MLD 


Chhinu i Kata (Ray J.) 


[Prs. 1-5] Ori. 158 


tiffs resulting in a proceeding under Sec- 
tion 145, Cr. P. C. This proceeding ter- 
minated in favour of defendants on 2-3-64. 
Hence the suit. 


; The case of the contesting de- 
fendants is that Dasaru and Mute were 
two brothers. ‘Ka’ schedule property is 
the property of the joint family comprising 
of these two brothers. These two bro- 
thers had separated long before by an 
amicable settlement, i.e before Hamid 
Settlement in 1925 in which ‘Kha’ sche- 
dule property fell to the share of Mute. 
It was, however, solely recorded in the 
name of Dasaru in R.O.R. of Hamid Settle- 
ment because he was the head of the fa- 
mily. Reliance is placed on an unregister- 
ed document (Ext. C) which is purported 
to have been executed by plaintiff No. 2 
in favour of defendants | and 2. This 
document appears to be a deed of relin- 
quishment and is said to substantiate the 
case of the defendants that Mute and 
Dasaru were two brothers. 


4, Both the courts below have con- 
currently come to conclusion that Dasaru 
and Mute are not brothers. While the 
trial Court excluded this Ext. C totally 
from consideration as inadmissible on the 
ground that it being a deed of relinquish- 
ment conveying title or interest in property 
and thus being a compulsorily registrable 
document, has not been registered, the 
lower appellate Court held that though 
such document is admissible for collateral 
purpose and yet on consideration of its re- 
citals it rejected the contention of the de- 
fendants that this document proved that 
Dasaru and Mute were two brothers born 
of the same father. Disagreeing with the 
trial Court, the lower appellate court has 
held that the ‘Kha’ schedule property is 
the self acquired property of Dasaru. 


5, The only point raised is that 
the finding of the lower appellate Court 
that Dasaru and Mute are not brothers 
born of the same father is vitiated on ac- 
count of the  misconstruction and mis- 
understanding of the recitals containing the 
admission of plaintiff No. 2 in Ext. C. 

_ _ I have perused this document and I 
find that there is a statement of plaintiff 


No. 2 admitting that Dasaru and Mute 
are uterine brothers (Sahodar Bhai). The 
expression ‘sahodar” as appears from 


Bhasakosh means ‘born of the same womb’. 
It has also given its English equivalent as 
uterine. In Hindu Law, in the matter of 
succession, a consanguine brother ıs en- 
titled to succeed in preference to an uter-' 
ine brother. Mulls Hindu Law (13th 
Edn.) at page 11l expressly states that 
brothers of the whole blood succeed before 
those of the half blood and that sons of; 
the same mother by different fathers are 
not entitled to succeed as brothers. In the 
ease of (Ekoba Parashram ov. Kashiram 
Totaram) reported in ATR 1922 Bom 27, 
(1), it has been said:— 


ake oa oot ..Under the Hindu Law a 
consanguine brother is entitled to succeed 
in preference to a uterine brother. The 
ord ‘Sodara’ used in the Mitakshara is 
not indicative of the brothers born of the 
same mother, though not of the same 


father. In the Mitakshara, Chapter TI, Sec- 
tion IV, paragraphs 5 and 6 (Stokes 
Hindu Law Books page 445) where the 


subject of the brother’s right to inheritance 
is dealt with, nothing beyond the differ- 
ence between brothers of the whole blood 
and brothers of the half blood is indicated. 
The brothers there referred to are all sons 
of the same father. For the purpose of 
inheritance sons of the same father are 
brothers, and there is a distinction made 
between sons by different mothers. But 
the. sons of the same mother by different 
fathers though born of the same womb be- 
long to a different family and as such .are 
entirely outside the category of the class 
of heirs under the heading of “brothers.” 


In view of this legal position, Dasaru and 
Mute being sons of the same mother, but 
not the sons of the same father cannot succee 
as brothers to the properties of Bhuti, the 
admitted father of Dasaru, assuming that 
the property in question is the ancestral 
roperty of Dasaru. But the lower appel- 
ite court has categorically found that the 
property is the self-acquired property of 
Dasaru and in that view also the sut must 
succeed irrespective of whether Dasaru and 
Mute are full blooded brothers or not. This 
point, therefore, fails. ' 
6.` Though at the outset, cnly one 
point was raised as indicated above, it was 
also contended that the lower appellate 
court has not dealt with all the oral evi- 
dence on record relating to Mute’s relation- 
ship to Bhuti or in other words, whether 
Mute is the full-blooded brother of 
Dasaru. Apart from Ext. C some oral evi- 
dence has been adduced in support of res- 
pective cases on both sides. I am not 
convinced that any error of law has been 
committed in this regard by the lower ap- 
ellate court. He has noticed all the evi- 
ence in the matter and has not been able 
to come to a conclusion contended for by 
the defendants on the basis of such oral 
evidence. This is a matter in which both 
the Courts below have concurred and even 
though the lower appellate court may have 
failed to deal in detail any’ particular oral 
lteshmony,.it would not affect such find- 
ing, because, the same evidence has -been 
thoroughly discussed by the trial court. In 
my view, this contention has no substance. 


‘In the result, therefore, this appeal 
fails and is dismissed with costs.. 


Appeal dismissed. 
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State of Orissa and others, Appellants 


v. Sarat Chandra Panigrahi, Respondent. 


Second Appeal No. 482 of 1967, D/- 
21-6-1971, from order of S. K. Mohanty, 
Dist. J., Bolangir, D/- 29-7-1967. 

(A) Civil P. C. (1908), S. 80 — Scope 
and object. 

_ Section 80 is mandatory and a failure 
to serve notice in strict compliance with 
its provisions entails dismissal of suit. The 
object of such notice is to give an oppor- 
tunity to the Government or the officer 
concerned to reconsider its legal position 
and to make amends or settle the claim. 
The notice has to be reasonably construed 
and if there is substantial compliance wi 
the statute unimportant error cannot be us- 
ed to defeat a just claim. AIR 1969 S@ 
1256, Ref. (Para 6) 

(B) Civil P. C. (1908), S. 80 — Ap- 
plicability — Suit under Section 42 of 
Orissa Act (1 of 1963). (X-Ref:— Bihar 
and Orissa Public Demands Recovery Act 
(4 of 1914) S. 48) — “(Orissa Public De- 
mands Recovery Act (1 of 1963) S. 42). 

Section 80 is attracted to a suit under 
Section 48 (8) of the Bihar and -Orissa 
Public Demands Recovery Act 1914 or 
under Section 42 of Orissa Public Demands 
Recovery Act 1968, for cancellation of cer- 
tificate- as being illegal and contrary to law 
and the suit is not maintainable for failure 
te serve notice of suit after commencement 
of certificate proceedings. AIR 1966 SC 
1068 and AIR 1969 Orissa 58, Foll.: (1965) 


‘81 Cut LT 1140 held no Jonger good Jaw 


in view of above decisions. (Para 10) 
(C) Specific Relief Act (1877), S. 42 
— Declaratory suit — Mere demand for 


Government dues whether gives rise to a 
cause of action for suit — (Civil P. C. 
(1908), S. 80 — Netice — Validity). 


A mere Government demand for the 


‘amount due from the plaintif does not 


furnish a cause of action for a suit for de- 
claration that the amount demanded is not 
due unless the demand is sought to be 
enforced by a coercive process, ai a 
mere Cemand for money does not amount 
to a denial of the ` legal character or right 
to property of the plaintiff within meaning 
Neces~ 
sarily a notice purporting to be under Sec- 
tion 80, C. P. C. when such a cause of ac- 
tion did not exist is not valid in law. AIR 
1955 Madh B 111 and AIR 1946 Nag 78 
and AIR 1955 NUC (Madh B) 3878 and 
AIR 1960 All 254, Rel. on. (Para 11) 
Cases Referred: Chronological Parag 
(1969) AIR 1969 SC 1256 (V 56) = 
(1969) 3 SCR 955, B. R. Sinha v. 
State of Madhya Pradesh 


(1969) ATR 1969 Orissa 58 (V 56) = 


ILR (1968) Cut 432, Director of 
KO/KO/F228/71/KSB/RSK — 


3972 
Industries, Orissa v. Janardan Nanda 


(1966) AIR 1966 SC 1088 (V 53) = 
(1966) 1 SCR 986, Sawai Singhai 


v. Union of India 10 

- 41965) 31 Cut LT 1140 = ILR 
(1965) Cut 457, State of Orissa v. 
Gouricharan Kanungo ' HO 

41963) ATR 1963 SC 424 (V 50) = 
(1968) 1 SCR 657, Amar Nath 
Dogra v. Union of India Il 

. (19609 AIR 1960 Al 254 (V 47) =. 
1959 All LJ 890, Mahabir Jute 


Mills v. Firm Kedar .Nath Ram | 


Bharose II 
(1955) AIR 1955 Madh B 111 (V 48) 

= Madh BLJ 1955 HCR 201, — 

Madanlal v. State of Madhya ` l 

Bharat Il 
{1955) AIR 1955 NUC hale B) l 

8878 (V 42), State v. Babulal 11 


(1949) AIR 1949 PC 78 (V 36) = 
75 Ind App 121, Mahomed Khalil 
Khan v. Mahbub Ali Mian l1 

(1946) AIR 1946 Nag 78 (V 33) = 
1945 Nag LJ 520, Akola Munici- — 
pality v. Shantarani Madhorao © H 


R- C. Ram, for Respondent. 


JUDGMENT:— Defendants are 
appellants against a reversing judgment. 


2. The plaintiff is a forest centrac- 
tor, while defendant No. 1 is the Etate of 
Orissa and defendants Nos. 2 and 3 are 
the Certificate Officer and Divisional Forest 
Officer of Bolangir. The plaintiffs cese, in 
brief, is that he being the highest bidder 
in the public auction of forest coudes in 
the year 1950-51 held on 15-10-50, Mat- 
- khai coupe No. 12, lot No. 4 was keocked 
down in his favour for Rs. 250€/- on 
which he deposited the security morey of 


the 


Rs. 250/- and signed a blank agreement. 


form. Under the relevant rules, the 'com- 
petent authority to accept the bids ex- 
ceeding Rs. 2,000/- was the Conservator 
of Forests. The agreement (Ex. B): after 
acceptance and signature by the Comserva- 
tor of Forests was receiv by him: long 
after the date of bid. In the meanwhile, 
he had intimated defendant No. 3 of his 
unwillingness to work the coupe and re- 
voked his offer. In site of it, he was 
called upon by defendant No. 8 to pay the 
first instalment by the notice (Ex. C) dated 
14-12-50, but he did not . pay as ke had 
already withdrawn his offer. Defendant 
No. 8 -made a report to the Conservator on 
23-12-50 to terminate the alleged agree- 
ment, but the Conservator purported to de- 
termine it on 28-5-51 and the plaintif was 
. intimated that his security had been for- 
feited and was called upon to pay the bid 
-amount of Rs. 2,500/-. Plaintiffs appeal 
against this order to Government was re- 
jected. Thereafter, defendant No. &' filed 
a certificate before ` defendant No. 2 for 
recovery of Rs. 2.5638.14.0 on which the 
latter started Certificate Case No. 10,38 of 


State v. Sarat Chandra (Misra J.) 


[Prs. 1-4] Ori. 155 


1952/53 dated 29-7-58. Plaintiffs objection 
under Section 9 of the B & O Public De- 
mands Recovery Act denying his liability 
was rejected though defendant No. 2 re- 
duced the claim by Rs. 500/- alleged to 
have been obtained by resale of the coupe. 
Plaintiff had issued a notice under Sec. 80, 
C. P. C. to defendant No. 1 on 24.7.52 
which was received by the Collector of 
Bolangir on 28-7-52. As no relief was 
granted, he filed the present suit praying 
for a decree that the sum of Rs. 2,048.12.0 
or any other amount is not due against 
him and for a declaration that the certifi- 
cate in question be cancelled on the ground - 
that no dues were outstanding against him 
and the order of defendant No. 2 in the 
certificate proceeding was not in conformity 
with law or Forest Contract Rules. = 


3. The defendants resisted the 
suit pleading inter alia that when the 
highest bid of the plaintiff was accepted 
and he signed Ex. B on 15-10-50 the con- 
tract was complete, and in any case, the 
contract became concluded on 6-11-50 when 
he was informed of the acceptance of the 
bid by the Conservator of Forests. Defen- 


: dant No. 8 even at the request of plaintiff 


was not competent to cancel a completed 
contract. Therefore, the plaintiff is liable 
to pay the bid-amount Jess the amount ob- 
tained by resale of the coupe in accordance 
with the terms and conditions of the con- 
tract and the Forest Contract Rules. In 
addition, it was also pleaded that the suit 
is not maintainable in the absence of a valid 
notice under section 80 C. P. C. subsequent 
to the institution of the certificate case and 
the previous notice before the cause of act- 


ion arose was not sufficient compliance 
with law. a 
4. The trial court dismissed the 


suit on the following findings: (1) The Con- 
servator of Forests executed Ex. B some- 
time in May, 1951; (2) before completion 
of the contract, it was open to the plaintif 
to revoke his offer, and as such, the sub- 
sequent execution of Ex. B by the Conser- 
vator of Forests cannot validáte a contract 
which was previously revoked by the 
plaintif before its acceptance; (8) there was 
no valid ‘and enforceable contract and 
consequently the plaintif is not guilty of 
breach of contract or liable to pay any 
damage on that score; (4) the notice under 
Section 80, C. P. .C. (Ex. K) is not a valid 
and legal one entitlin the plaintif to 
bring the present suit for cancellation of 
the certificate proceeding, and as such, 
the. suit is not maintainable. In appeal, 
the plaintif confined his challenge to the 
finding of the trial court about the invali- 
dity of Ex. K and non-maintainability of 
the suit on that ground. The defendants 
did not file any cross-appeal, and there- 
fore, the other findings were not agitated. 
The lower appellate court held that Ex. K 
amounts to substantial compliance with 
the requirements of law, and as such, 
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alid. On this oun it allowed the of learned counsel for appellants is that 
hte eal, held that iho E is maintainable by the date of issue of Ex. K, certificate 
ad decreed the plaintifs claim. pos No. 10/88 of 1952/53 had not 

arises Peen initiated, as admittedly, the same was 


5. The short question that 
in this appeal is whether the suit with the 
reliefs as claimed attracts the provision of 
Section 80, C.P.C., and if so, whether the 
‘requirements of that provision, have been 
complied with. 

6. The object of a notice wader 
Section 80, C.P.C. in suits instituted 
against Government or public officers in 
respect of acts purporting to have been 
done by them in their official capacity is 
to give Government or the public servants 
concerned, as the case may be, an oppor- 
tunity to reconsider its or their legal posi- 
tion, and if that course is justified to make 
amends or settle the claim out of court. 
The legal position is well settled that the 
section is imperative and failure to serve 
the notice complying with the require- 
ments of the Statute will entail dismissal 
of the suit. It is equally well settled that 
the notice has to be reasonably construed, 
and if in substance, there is compliance 
with the requirements any unimportant 
error or defect in it cannot be used to de- 
feat a just claim. In the decision report- 
ed in AIR 1969 SC 1256 (B. R. Sinha v. 
State of M. P.) their Lordships observed: 


“In ‘considering whether the provisions 
of the Statute are complied with, the 
court must take into account the following 
matters in each case; (1) whether the name, 
description and residence of the plaintiff 
are given so as to enable the authorities 
to identify the person serving the notice; 
(2) whether the cause of action and the 
relief which the plaintiff claims are set 
out with sufficient particularity; ©) whe- 
the a notice in writing has been delivered 
to or left at the office of the appropriate 
authority mentioned in the section and 
(4) whether the suit is instituted after ex- 
piration of two months next after notice 
' has been served and the plaint contains a 
statement that such a notice has been 
delivered or left.” 


T: Learned counsel for 
oints out that the two reliefs prayed for 
by the plaintiff in the plaint are as fol- 
lows: (1) The court ‘be pleased to pass a 
decree that the sum of Rs. 2,048.12.0 or 
any other amount is not due against the 
plaintiff and (2) for a declaration that the 
certificate in question be cancelled on the 
ground that defendants Nos. 1 and 2 have 
no dues on the plaintiff; that the certifi- 
cate was illegal and that proceeding and 
the order of defendant No. 2 in the -certi- 
ficate case were not in conformity with 
law or- the Forest Contract Rules. . 


8. Admittedly, Ex. K is the only 
notice under Section 80, C.P.C. issued by 
the plaintif to the State of Orissa on 
94.7-52, and served on the Collector of 
Bolangir on 28-7-52. The first contention 


appellants . 


started at the instance of defendant No. 3 
on 29-7-58. So also, the objection filed 
by the plaintiff under Section 9 of the B 
& O Public Demands Recovery Act had 
not. been considered or rejected by the 
date of issue of Ex. K. Therefore, the 
suit so far it relates to the relief for can- 
cellation of the certificate proceeding and 
the orders passed by defendant No. 2 there- 
on is not maintainable as the cause of 
action for such a relief had not arisen and 
notice of this cause of action was not an 
could not have been embodied by the 
plaintiff in his notice under Section 80, 
C.P.C. It is also contended that though 
Ex. K was issued against defendant No. 1, 
no such notice was: issued against defen- 
dants Nos. 2 and 3 who have been im- 
pee in respect of acts purported to. 
ave .been done by them in their official 
capacity. i 


9. So far as the other relief jis 
concerned it is argued that plaintiff had 
no cause of action to file the suit and for 
that purpose to issue a notice under Sec- 
tion 80, C.P.C. as no suit was maintain- 
able merely because defendant No. 8 
made a demand for payment of the bid 
amount. Such a demand by itself does 
not give a cause of action and a suit for 
a declaration as prayed for is not main- 
tainable in view of the provisions contain- 
ed in Section 42 of the old Specific Relief 
Act corresponding to Section 84 of the 
present Act. 


10. Mr. Ram, learned counsel for 
respondent relying ‘on the decision report- 
ed in (1965) 81 Cut LT 1140 (State of 
Orissa v. Gouri Charan Kanungo) contend- 
ed thet a suit under Section 48 of the 
B & O Public Demands Recovery Act or 
Section 42 of the Orissa Act being a con- 


tinuation of. the certificate proceeding, 
notice: under Section ‘80, C.P.C is not 
necessary. In that’ case, the question 


arose whether in a suit filed under Order 
21, Rule 63, C.P.C. arising out of a claim 
proceeding will attract the provisions of . 
Section 80, C.P.C. The Division Bench 

decision, no doubt, lends support to Mr. 
Ram’s contention, because on that analogy 
a suit under Section 42 of the Orissa Pub- 
lic Demands Recovery Act may, in essence, 
be considered in the nature of a review or 
appeal of an order passed in the certifi- 
cate proceeding. This decision is no long- 
er good law in view of the decision of 
the Supreme Court reported in AIR 1966 
SC 1068 (Sawai Singhai v. Union of India) _ 
and another Division Bench decision of 
this Court reported in AIR 1969 Orissa 58 
(Director of Industries, Orissa v. Janardan 
Nanda}. The Sunreme Court in the afore- 
mentioned decision held that the provisions 
of Section 80, C.P.C. are attracted to suits 
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filed under Order 21, Rule 68, C.P.C. cb- 
serving: 

“Therefore it would be impossible to 
hold that such a suit is outside the par- 
view of Section 80 of the Code.” 
In the decision reported in AIR 1669 
Orissa 58 a point similar to the one under 
consideration directly arose for decision. 
Relying on the decision reported in 
1866 SC 1068, it was held 

“A certificate-debtor can file a evil 
. suit under Section 43 (8) (B. & O. Putlic 
Demands Recovery Act) to cancel the cer- 
tificate or for other reliefs only after sery- 
ing a notice under Section 80 of Civil Fro- 
cedure Code on the Director of Industr es. 
Though the Act itself provides for a suit 
when the objection of a certificate-dettor 
is overruled in appeal, a notice under Sec- 
tion 80, Civil P. C. is mandatory and its 
application is not excludec by any provi- 
sion of the Act.” i 
These two decisions clearly negative the 
argument advanced on behalf of respon- 
dent, as admittedly, no notice under £ec- 
tion 80 had been served after commerce- 
ment of the certificate proceeding or pass- 
ing of the order by defendant No. 2. “he 
contention of appellants must be uptkeld 
and the suit so far as the prayer for can- 
cellation of the certificate and the orders 
passed in the certificate proceeding is con- 
cerned, is not maintainable for want ‘of 
notice under Section 80, C.P.C. - 

1l. The other ground of attack by 
appellants relates to the second prayer 
made by the plaintiff to pass a decree hat 
the sum of Rs. 2,048.12.) or any oher 
amount is not due against him. Mr. at- 
naik for appellants has urged that Ex IK 
issued on 24-7-52 is invalid as by ‘chat 
date no cause of action accrued to the 
plaintiff to file a suit against the State {or 
the public officers. Admittedly, except 
defendant No. 3 making a demand for Day- 
ment of Rs. 2,500/-, no other steps ‘had 
-been taken to recover the amount. The 

oint is whether mere making a demand 
or payment before taking any steps to ‘en- 
force it will give a cause of action to the 
plaintiff to file a suit. Section 42 of the 
Specific Relief Act provices for suits ‘for 
declaration of status or right. The essen- 
tial requisites for a declaratory action under 
that provision are that the plaintiff must 
at the time of the suit te entitled to any 
legal character or to any right to any pro- 
perty; that the defendant should have ‘de- 
nied or interested in denying the charac- 
ter or title of the plaintiff and that |the 
declaration asked for must be a dedara- 
tion that the plaintiff is entitled to a egal 
character or to a right t property. It is 
argued that by defendant No. 3 mekin 
the demand for payment, plaintiffs lega 
character or his right tc property cennot 
be said to have been disputed or denied. 
Therefore, the plaintiff had no cause ! of 
action to file a suit with a prayer like ‚the 
| 


State v. Sarat Chandra (Misra J.) 


[Prs. 10-11] Ori. 157 


resent one, On the other hand, Mr. 
am, learned counsel for respondent argu- 
ed that as it was reasonable to expect that 
the demand if not met would be followed 
by coercive action, the demand itself con- 
stituted the cause of action. He relied on 
the decisions’ reported in AIR 1949 PC 78 
and AIR 1968 SC 424. These decisions, 
in my opinion, are not relevant to the 
question under consideration. On the 
other hand, there are authorities in sup- 
port of the contention of appellants that 
to entitle the plaintiff to maintain a decla- 
ratory suit, he must show that he has a 
legal character or some right to property 
and that his opponent was denying or 
interested in denying the same. In the 
decision reported in AIR 1955 Madh B 
111 (Madanlal v. State of Madhya Bharat), 
a similar question arose for decision. 
that case, the plaintiffs case was that Gov- 
ernment had entrusted foodgrains for dis- 
tribution on certain terms to the Congress 
Committee, but subsequently a demand 
was made from the plaintiff personally for 
certain amount as due on account of the 
undertaking. Alleging that the demand 
was illegal and wrong, plaintiff filed the 
suit for a declaration that he would not 
be liable for the amount if the State start- 
ed proceedings against him for enforcing 
the demand. It was held that a mere de- 
mand did not give a cause of action and 
such a suit was not maintainable. In ano- 
ther decision reported in AIR 1946 Nag 
78 (Akola Municipality v.  Shantarani 
Madhorao), it was held that no suit can 
ie for a perpetual injunction restraining a 
municipal corporation or a private indi- 
vidual from sending in a bill and making 
a demand for moneys which they consi- 
der, rightly or wrongly to be due to them. 
In another case of the Madhya Bharat 
High Court reported in AIR 1955 NUC 
(Madh B) 8878 (Vol. 42), (State v. Babu- 
lal), it was held that a suit for a declara- 
tion that the State was not entitled to 
recover from the plaintiff certain amount 
as loss sustained by it at the resale of the 
right to extract forest products and for an 
injunction restraining it from realising the 
amount from him is not maintainable. So’ 
also, in a decision reported in AIR 1960 
All 254, (Mahabir Jute Mills v. Firm Ke- 
dar Nath Ram Bharose), it was held that 
a suit for declaration that a contract be- 
tween the parties does not subsist and the’ 
laintiff is on that account not liable for 
amages for breach of contract is not 
maintainable under Section 42 of the Spe- 
cific Relief Act. It is rightly contended 
for appellants that the mere demand of 
the money by defendant No. 8 did not 
amount to denial of the legal character or 
right to property of the plaintiff, and as 
such, he had no cause of action to insti- 
tute a declaratory suit. Necessarily, a 
notice purporting to be under Section 80, 


C.P.C. when such a cause of action did 
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not exist is not valid in law. Hence, the 
suit, so far as this relief claimed by the 
laintiff is concerned, is also not maintain- 
le. It is unnecessary to deal with the 
other contention of appellants of main- 
tainability of the suit against: defendants 
Nos. 2 and 3 in the absence of a notice 
served on them, in view of my above find- 
ings. The judgment of the lower appel- 
late court decreeing the suit on the ground 
that there has been substantial compliance 


with the requirements of Section 80, C. P.. 


C. is erroneous and cannot be maintained. 


12, In the result, the appeal is 
allowed with costs, the judgment and de- 
cree of the lower appellate court are set 
aside and the judgment and decree of the 
trial court restored. 

Appeal allowed. 


` 
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Kirtan Sahu, after him Uma Sahuani 
and others; Appellants v. Thakur Sahu 
and others, Respondents. 

First Appeal No. 109 of 1966, D/- 
24-12-1971. 


Evidence Act (1872), S. 81 — Public. 


document — Electoral roll — Presumption 

and proof. , ; 
Electoral roll prepared under the Re- 
presentation of the People Act is a public 
record within S. 85 and a Public docu- 
ment within S.. 74 a (iii) of the Act and 
is admissible in evidence as such and it 
is not necessary to call in evidence ~ the 
author thereof or a person supplying the 
information to prove the roll as its genu- 
ineness will be presumed under this sec- 
tion when it is produced before the Court. 
(X-Ref: Ss. 85. and 74 (1) (iii)). (1970) 36 
Cut LT 1211 and AIR 1971 Orissa 299 
and S. A. No. 574 of 1966, D/- 24-8-1970 
(Orissa) and $. A. No.. 636 of 1966, D/- 
1-9-1970 (Orissa) held not correct law. . 
' (Paras 5, 7) 
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Gurubari Rana 
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1966, D/- 24-8-1970 (Orissa), Nu- 
kuni Dibya v. Harekrishna Sat- 


pathy 
(1970) Second Appeal No. 636 of 
1966, D/- 1-9-1970 (Orissa), Musi 
= Bewa v. Raghunath Das > . 
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v. Shiv Charan Singh 6 
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ALR 
(1958) AIR 1958 Nag 146 40) = 
mae Nag LJ 294, Kewalchand `v. 
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(1879) 7 Ind App 68 = ILR 5 Cal. 

744 (PC), Rani Lekraj Kuar v.. i 

Babu Mahpal Singh i 7 


M. Mohanti and B. Mohanti, for Ap- 
pellants; B. K. Behura, M. Mohapatra and 
B. Harichandan, for Respondents. 


R. N. MISRA, J. :—- When this appeal 
came up for disposal before a Division 
Bench, the admissibility of the electoral 
rolls prepared under the Representation of 
the People Act arose for consideration. A 
Division Bench of this Court in (1970) 86 
Cut LT 1211 (Paramananda Sahu v. Babu - 
Sahu) had taken the view that such electo- 
ral rolls were not admissible in evidence 
under Section -85 of the Evidence Act. In 
three other cases the same view had also - 
been taken. As the Division Bench in 
seisin of this First Appeal was of the view 
that the earlier Bench decision of this 
Court did not correctly decide the ques- 
tion the peace point has been formu- 
lated and referred for the opinion of the 
Full Bench under Rule 8 of Chapter V of 
the Orissa High Court Rules, Volume I: 


“Whether the electoral roll prepared. 
under the Representation -of the People 
Act is inadmissible in evidence without the 


author thereof and the person supplying 
the information being examined in the 
case. 


2. Section 85 of the Evidence Act 
provides: 


“Any entry in any public or other 
official book, register or record, stating a 
fact in issue or relevant fact, and made 


by.a public servant in the discharge of -his 
official duty, or by any other person in 
erformance of a duty, specially enjoined 
y the law of the country in which such 
book, register or record is kept, is itself 
a relevant fact.” is 

To render a document admissible under. 
this section three conditions must be satis- 
fied: First of all the entry that is relied 
upor must be one in any publication or 
other official book, register or record; 
secondly it must be an entry stating a fact 
in issue or a relevant fact; and thirdly it 
must be made by a public servant in the 
discharge of his official duty, or by any 
other: person in’ performance of the duty 
specially enjoined by law. Such docu- 
ments have been admissible in evidence 
on account of their public nature, though 
their authenticity be. not confirmed by the 
usual tests of truth, namely, the swearing 


and the cross-examination of the persons 
who prepared them. They are entitled 
to the extraordinary degree of confidence 


partly .because they’ are required by law 
to be kept, partly because their contents 
are of public intérest and notoriety but 
principally because they are made under 
sanction of an oath of office, or at least 
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under that of official duty by accredited 
agents appointed for that purpose. 


3. It has, therefore, to be first 
examined as to whether the electoral rclls 
are prepared and maintained by pukiic 
officers in performance of duties speciaily 
enjoined by the law of the country. Tais 
leads to a detailed examination of the pro- 
visions of the Representation of the Peo- 
ple Act (43 of 1950) (hereinafter referred 
to as the Act) and the Rules made there- 
under. Part III of the Act provides or 
electoral rolls for assembly constituenctes. 
By Section 15 it is provided that for every 
constituency there shall be an _ electcral 
roll. Section 16 deals with  disqualifiza- 
tions, and a person to whom such disqua- 
lifications attach is not entitled to be re- 
gistered in the roll. Section 17 bars re- 
gistration of one person in more than one 
constituency and Section 18 bars registra- 
tion of one person more than once in ahy 
constituency. Section 19 provides positive 
qualifications for registration. Section 21 
deals with preparation and revision of the 
electoral rolls, while Section 22 deals with 
correction of entries in the electoral rcs. 
Section 23 authorises any person whose 
name has not been included in the roll :to 
apply for inclusion of his name. Section 
24 provides for an appecl against orcers 
under Sections 22 and 23 of the Act. | 


Part V of the Act deals with cer-ain 
general provisions. Section 28 (2) (aa) pro- 
vides that by rules the particulars to be 
entered into the electoral 
prescribed. Section 30 bars the jurisdic- 
tion of the civil court in regard to the 
right of a person to be registered in the 
electoral roll. The civil court’s jurisdic- 
tion is also ousted in regard to any action 
taken under the provisions of the Acz! in 
the matter of preparation ` or revisior ; of 
the roll. Section 31 makes false dechra- 
tions in the matter of preparation of the 
electoral roll punishable, while Section 82 
makes dereliction in performance of- official 
duty by those in charge əf preparation' of 
the roll punishable. 


The Registration ‘of Electors Rales, 
1960, made by exercise of powers uader 
“ Section 28 of the Act make elaborate pro- 
visions for preparation and maintenance 
of the roll. By Rule 8 duty is casi on 
occupants of dwelling houses to supply 'in- 
formation. Rule 12 allows 80 days’ time 
from the date of draft application of ‘the 
roll for lodging claims and objections. Rule 
18 prescribes the form of claims and ob- 
jections, and Rule 14 provides for the 
manner of lodging of cleims and objec- 
tions. Rules 15 and 16 provide the pro- 
cedure before the public authorities | in 
dealing with such claims and objections. 
Rule 18 authorises the registration. oficer 
to make corrections if he is satisfied ebout 
the mistake. Rule 19 provides for hearing 
of claims and objections when the regis- 


t 
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tration officer is not able to dispose of the 
claim without hearing. Rule 20 deals with 
inquiry into claims and objections, and 
Rule 21 provides for a machinery for giv- 
ing effect to the conclusion reached at suc 
enquiry under Rule 20. Ultimately Rule 
22 provides for final publication of the 
roll. Rule 23 evide for an appeal 
against orders decìding claims and objec- 
tions. Rule 25 deals with annual revision 
of the rolls. Rule 26 deals with correction 
of entries and inclusion of names, and 
Rule 27 provides for further appeal. 


4, Parliament has taken great care 

to see that the electoral roll is properly 
prepared and every citizen above the age 
of 21 years is included in the roll of the 
respective constituency so that he may not 
be deprived of his right of franchise.’ Sec- 
tion 33 of the Representation of the Peo- 
ple Act (48 of 1951) requires that a person 
whose name is not registered in the elec- 
toral roll would not be entitled to contest 
the election. The proviso to sub-section 
(4) and sub-section (5) of Section 38 sup- 
ort this conclusion. It is, therefore, mani- 
est that the electoral roll is a very im- 
P document in a democratic country 
ike India. Therefore, an elaborate statu- 
tory machinery has been provided both 
by the Act and the Rules made thereunder 
to make the electoral roll to conform to 
the actual state of affairs. Duty is cast 
on a set of public officers to prepare the 
roll in the manner provided and to main- 
tain it by a process of continuous annual 
revision in an up-to-date state. 


5. It would, therefore, follow that 
the electoral roll is a public record made 
in performance of duty specially enjoined 
by the law and an entry made thereunder . 
would directly come under Section 35 of 
the Evidence Act. The electoral roll is a 
public document as contemplated under 
Section 74 (1) (iii) of the Evidence Act, 
because it is a document forming the Act 
of public officers. To such a public docu- 
ment the presumption under Section 81 
of the Evidence Act has application. When 
a public document is produced before the 
court, it shall presume the genuineness of. 
such document. Therefore, when the elec-, 
toral roll which is a public document is 
produced before the court, the court is re- 
quired to presume its genuineness. Sec- 
tion 4 of the Evidence Act dealing with 
“shall presume” provides, 


“Whenever it is directed by this Act 
that the Court shal presume a 
fact, it shall regard such fact as proved, 
unless and until it is disproved;” 
Therefore, when the electoral roll is pro- 
duced before the court by virtue of Sec- 
tion 81 read with Section 4 of the Evi- 
dence Act, the court shall regard the fact 
entered in the electoral roll as proved un- 
less and until it is disproved. In (1970) 36 
Cut LT 1211 (Paramananda Sahu v. Babu 
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Sahu) a Division Bench of this Court deal- 
ing with the electoral roll stated, 


“In addition to the oral evidence, reli- 
ance is sought to be placed by the plain- 
tiff on the documents marked Exts. 1, J and 
K. Ext. 1 purports to be a printed invi- 
tation card alleged to have been issued by 
defendant No. 1 on the occasion of the 
marriage of defendant No. 3 describing 
him as his youngest son. Ext. K is the 
voter’s list prepared, in 1958 of the ward 
in which the parties reside wherein the 
_ father’s name of the plaintiff and defendant 
No. 8 is mentioned as Babu, i.e. defen- 
dant No. 1. No evidence has been adduc- 
ed to show that Ext. 1 was actually got 
printed by defendant No. 1 or on his in- 
structions defendant No. 8 was described 
as the youngest son. So also, there is no 
evidence to show on whose information 
the father’s name of plaintiff in Ext. K 
was mentioned as Babu. Neither the per- 
son who prepared Ext. K nor the persen 
who printed Ext. 1 has been examined in 
the suit. In these circumstances reliance 
cannot be placed on Exts. 1, J and K as 
affording proof of the relationship claimed 
by the plaintiff with defendant No. 1.” 


Soon after this judgment was pronounced 
I had occasion to deal with the question 
of admissibility of the electoral roll in the 
case of Nukuni Dibya v. Harekrishna Sat- 
pathy in Second Appeal No.. 574 of 1966 
disposed of on 24-8-1970 (Orissa) and in 
the case of.Musi Bewa v. Raghunath Das 
in Second Appeal No.’686 of 1966 dispos- 
ed of on 1-9-1970 (Orissa). Following the 
aforesaid Division Bench decision in regard 
to the admissibility of the electoral roll I 
also held that the electoral roll was not 
. admissible in evidence unless there was 
evidence to show the source of information 
leading to the preparation of the electoral 
roll or the person who prepared the elec- 
~toral roll was examined. In the case of 
Sulei Bewa v. Gurubari Rana, in AIR 1971 
Orissa 299 I also came to the same con- 
clusion. 


6, This question does not seem to 
have been directly decided in any other 
court. Two instances where reference was 
made to the electoral roll as a piece of evi- 
dence were placed. before us by Mr. Mo- 
hanti for the appellants. The first one is 
the case of AIR 1958 Nag 146 (Kewal- 
chand v. Samirmal). The Court was deal- 
ing with a dispute, under the C. P. and 
Berar Letting of Houses and Rent Control 
Order, 1949. A dispute was raised an the 
plea that the Rent Controller had ‘exercis- 
ed jurisdiction improperly in fixing the fair 
rent of the premises as the tenant was not 
in occupation thereof. The Court looked 
into the municipal assessment records to 
find out who was in occupation of the 
particular house. Reliance was placed on 
the voter’s list by one of the parties. Deal- 
ing with that matter it was said, 
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“This position is further fortified by 
the evidence of Kanhaiyalal recorded. by 
the Rent Controller and this is not displac- 
ed by the production of the voters list 
which shows the premises as No. 148/2, 
because the. Voter’s List has practically no 
evidentiary value.” 

Their Lordships did not hold that it was 
not admissible under Section 85 of the 
Evidence Act. Juxtaposed with other evi- 
dence their Lordships were not prepared 
to attach probative value to the contents ` 
of the document. This decision, therefore, 
has ‘really no light to throw on the point 
in issue. The other case is reported in 
AIR 1964 Raj 126 (Shiv Ram v. Shiv Cha- 
ran). The dispute was raised as to whe- 
ther- a candidate had the requisite age 
qualification which under Article 173 of 
the Constitution is provided to be 25. The 
electoral roll was relied upon to substanti- 
ate the evidence of age. For reasons indi- 
cated in paragraph 44 of the judgment 
their Lordchins were not inclined to attach 
finality to the entry and said, . 

“As we have already pointed out 

above, no finality can attach to these en- 
tries as regards the qualifying age of a 
candidate at an election and they are at 
best a piece of prima facie evidence which 
are liable to be rebutted. Having regard 
to the evidence led on the opposite side, 
we are definitely in agreement with the 
Election Tribunal that these entries have 
been successfully rebutted in the present 
case. 
Thus, the electoral roll was found admissi- 
ble under Section 85 of the Evidence Act 
and due regard was also given to Section 
81 of that Act. On the facts of the case 
the court came to hold that the fact con- 
tained in the document had been disprov- 
ed. This decision also is not material for 
the present purpose. 

T: The electorat roll being a pub- 
lic document is admissible in evidence and 
it is not necessary to prove the source of 
information on the basis whereof the facts 
stated in the roll were recorded, nor is it 
necessary that the person who. prepared 
the electoral roll has to be examined in 
court to prove the roll. As a public docu- 
ment it is admissible under the provisions 
of the Evidence Act. As was indicated 
by the Judicial Committee in (1879) 7 Ind 
App 68 (PC) (Rani Lekraj Kuar v. Babu 
Mahpal Singh). 

“The entry having stated that rele- 
vant fact, the entry itself becomes by force 
of the section a relevant fact; that is to 
say, it may be given in evidence as a rele- 
vant fact, because, being made by a pub- 
lic officer, it contains an entry of a fact 
which is relevant.” 

We would accordingly answer the question 
referred to us thus: < 

“The electoral roll prepared under the 
Sl earners of the People Act is admis- 
sible in evidence without the author there- 
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of and the person supplying the informa: 
tion being examined in the case.” 


It would, therefore; follow that the view 
expressed by the Division Bench in (197)) 
86 Cut LT 1211 and the tkree other cas3s 
already referred to by a single Judge in 
this Court with reference to the admissi- 
bility of the electoral roll was not correct. 


8. The First Appeal shall now be 
placed before a Division Bench together 
with our opinion on the question referrad 


to us, for disposal in accordance with law. 
G. K. MISRA, C. J.:— 9. I agree. 
PATRA, J: 10. I agree. 
: Reference answerzd 
z in affrmatirė, 
[roisam ; 
‘AIR 1972 ORISSA 161 (V 59 C 49). 
S. K. RAY, J. 


Kanungo Khagendranath Das — Moka- 
pa and others, Appellants v. Jadabendra 
arayan Patnaik, Respondent. 


Second Appeal No. 158 of 1968, D/- 
99-11-1971, from order of K. S. Misa, 
Sub-J., Balasore, D/- 10-1-1968. | 


Civil P. C. (1908), O. 22, R. 4 read 
with R. 11 — Suit for damages for jcint 
trespass by defendants on plaintifs lang 
Suit dismissed with costs against all -~ 
Appeal by plaintiff abating against one Je- 


fendant respondent — Whether appeal 
abates as a whole. 
Where a decree of dismissal of zhe 


plaintiffs suit for damages for joint três- 
pass committed by defendants proceeds on 
a ground common to all in that the suit 
land was held to be a ccmmunal land. lof 
the village and not the plaintiffs land, the 
effect of abatement of appeal of the plain- 
tiff as against one of the defendants -es~ 
ondents is that the whole appeal abates 
ecause if the appeal were allowed to pro- 
ceed it is likely to result in two inconzist- 
ent decrees as between the deceased res- 
pondent and the remaining respondents 
against whom the suit is allowed to pro- 
ceed. AIR 1962 SC 89 and AIR 1966 $C 
1427, Applied. (Paras 8, 8A) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 1427 (V 58) = 


1966-8 SCR 451, Srichand v. Jaga- 
_ dish Pershad Kishan Chand 
(1962) AIR 1962 SC 89 “V 49) = 
1962-2 SCR 686, State of Punjab 
v. Nathu Ram. 7,1 8 


R. Das, P. K. Das and J. Swain, ‘for 
Appellants; P. Roy, for Respondent. ` 


JUDGMENT :— This second appeal 
is by defendants 1, 2, 15 and 16 to |20 
from the reversing decision of the Sub- 
ordinate Judge of Balasore decreeing the 
plaintiffs suit for damages, but reducing 
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the amount of claim from Rs. 700/- to 
Rs. 200/~. . 
2. The suit was for recovery of 


damages amounting to Rs. 700/- for tres- 
pass committed by the defendants jointly 
ma his land described in Sch. Ka of the 
plaint. Plaintif set out his case of acqui- 
sition of title to the suit-land in the plaint, 
and alleged that the defendants who had 
no manner of right, title and interest over 
the suit-land trespassed in a body and 
caused damage thereby giving cause of 
action to the suit. 


8. Of the 20 defendants, 
dants 1, 8, 5 to 10 and 14 to 20 contested. 
They disputed the plaintifs claim of title 
to the suit-property and claimed that the 
said land is communal land belonging to 
the villagers. Their further defence also 
was that no such occurrence of trespass 
by the defendants in a body ever took 
plac 


defen- 


e in fact. 

4, The trial court dismissed the 
suit upon a finding that the plaintiff had 
neither title, nor possession over the suit- 


land and that the disputed land was com- 


. munal land. There was no damage caused 


in fact. 

5. The plaintiff appealed. He in- 
pleaded all the defendants as respondents 
in his appeal. During the pendency of 
the appeal defendant 15 died on 8-10-66. 
The plaintiff filed a petition dated 7-1-67 
expunging his name from record and ac- 
cordingly the name of defendant 15 was 
expunged by order dated 16-2-67. There- 
after the lower appellate court passed his 
decree on 10-1-68 reversing the decision 
of the trial court’ and decreeing the suit 
for damages of Rs. 200/-. It may be in- 
cidentally noted that while reversing the 
decision of the trial court he rendered no 
finding regarding the plaintiffs title to and 
possession over the suit-land or the defence 


case of denial of the allegation of tres- 
pass. 

6. A point has been taken by the 
appellant that the appeal in the lower ap- 


pe late court having abated against defen- 
ant 15, the consequence was the whole 
appeal abated. If this oint succeeds 
en the decision of the lower appellate 
court is bound to be set aside and it would 
be unnecessary to go into the other points 
regarding the merits of the case raised by 
the appellant. I, therefore, passed an 
order in this appeal recording that this 
point shall first of all be decided and if 
this point succeeds the whole appeal will 
be disposed of on that point. If _ this 
oint fails, then the matter shall be placed 
or further hearing on merits. 

: The trial court’s decree was in 
the following terms: 

“The suit is dismissed on contest 
against defendants 1, 8, 5 to 10 and 14 
to 20 with costs and without costs as 
against the other defendants set ex parte. 
Pleader’s fee at 644%. 


\ 
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Plaintiff do- pay to the defendants 1, 
8, 5 to 10 aad 1A to 20 a sum of Rs.'59.69 
as costs of this suit.” ' l 

This decree was a joint one. All these 
defendants in their defence took the com- 
mon ground that the land in dispute was 
communal and did not belong to the plain- 
tiff, nor was the plaintiff in possession of 


the same and this defence found favour 
with the trial. court resulting in the dis- 
missal of the suit as aforesaid. The plain- 


tiff was also liable to pay costs to all the 
contesting defendants including D-15 
under the decree of the trial court. ~ 

8. In the context of the aforesaid 
facts the limited question is. whether the 
appeal in lower appellate court abated as 


a whole. It is not disputed that the 
appeal abated against the defendant No. 
15 in the lower appellate court. It is also 


not in dispute nor can it bé conceivably 
disputed that the decree of the trial court 
proceeded on a ground common to all: the 
defendants and it made the plaintiff liable 
for costs, to all the contesting defendants. 
The decree was, therefore, a joint and 
several one. The general rule is that the 
Court in every suit and appeal will deal 
with matters in controversy so far as re- 
gards the rights and interests of the par- 
ties actually before it. The necessary co- 
tollary is that the appellate court has to 
deal with matters in controversy so far as 
regards the rights -and interest of the ap- 
pellant and respondents other than deceas- 
ed respondent if it is possible to so decide 
and when it is not possible to. deal with 
such matters it will refuse to proceed fur- 
ther with the appeal and therefore ' dis- 
miss it. 

The Supreme Court in the case of 
State of Punjab v. Nathu Ram, AIR 1962 
SC 89, after. noticing the aforesaid general 
rule and its corrollary has stated: 


“The question. whether a court can 
deal with such matters or not, will depend 
on the facts of each case, and therefore, 
no exhaustive statement can be made 
about the circumstances when this is pos- 
sible or not possible. It may, however, 
be stated that ordinarily the' considerations 
which weigh with the Court in decidin 
upon the question are whether the appe 
between the appellants and the respon- 
dents other than the deceased can be said 
to be-properly constituted or can be said 
to have all the necessary parties for -the 
decision of the controversy before the 
. Court. The test to determine this has 
been described in diverse forms. -Courts 
will not procéed with an appeal: 

(a) When the success of the appeal 
may lead to the Court’s coming to a deci- 
sion which would be in conflict with the deci- 
sion between the appellant and the deceas- 
ed respondent and therefore which would 
lead tothe Court’s passing a decree which 
will be contradictory to the decree which 
had become final with respect to the same 


N 


that the success of the 


`N 


A. I. R. 
subject-matter between the appellant and 
tke deceased respondent; W when the 
appellant could not have brought the -ae- 
tion for the necessary relief against those 
respondents alone who are still before the 
ccurt, and (c) when the. decree against the 
‘surviving respondents if the appeal suc- 
ceeds, be ineffective, that is to say, ił 
could not be successfully executed.” 
The tests set out- in this decision of the 
Supreme Court have also been accepted 
in a subsequent decision of the Supreme 
Court in AIR 1966 SC 1427. This latter 
Supreme Court decision further explains 
that the result of total abatement will flow 
even if one of the three tests is fulfilled, 
and it is not necessary, to bring about that 
result, that all the three tests must co- 
exist, 


8A. In my opinion, of the three 
tests laid down by the Supreme :Court in 
Nathu Ram’s case, AIR 1962 SC 89, the 
test (a) is applicable. The result of the 
abatement of the appeal against defendant 
No. 15 in the lower appellate court is that 
his legal representatives are entitled to 
recover costs from the plaintiff and can 
enjoy the suit-land as the communal land 
of the villagers, and can disclaim and 
ignore the title of the plaintiff, because, as 
already stated, the ground for dismissal of 
the suit is that he is not the owner of the 
suit-land and that the suit-land is com- 
munal land of the village and that he was 
also not in possession and that the defen- 
dants never trespassed upon this land in 
the manner alleged by the plaintiff. The 
reversal of the decision of the trial court 
would mean that the. suit-land is not the 
communal land, and that it belongs to the 
plaintiff and is in latter’s possession and 
that all the defendants trespassed upon the 
suit-land in a body and that the plaintiff 
is not to pay costs to any of the original 
defendants. It is ‘not difficult to see that 
with regard to certain common questions, 
viz., the character of the suit-land and title 
of the plaintif to it as decided by the 
lower appellate court would be in conflict 
with the decision with regard to the same 
matters by the trial court which have be- 
come final so far as defendant 15 is .con- 
cerned. The further conflict’ would be in 
the matter of awarding costs by one party 
to the other. I am, therefore, satisfied 
laintiff in the 
lower appellate court would lead to the 
aforesaid conflicts between the decision of 
the trial court and that of the lower ap- 
pellate court because of the finality that 
would attach to the decision of the trial 
court so far-as the deceased respondent 15] 
is concerned. The result is that the appeal 
in the lower appellate court must be taken 


to have abated in its entirety. 


9. For the: aforesaid reasons, I 
accept the contention of the appellant and 
hold that M. A. 6/66 in the Court of the 
Subordinate Judge, Balasore, could not 
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proceed as it abated in its entirety. it 
judgment and decree, therefore, of -he 
Subordinate Judge,’ Balasore,- :are set aside 
and those of the trial court are restored. 
The appellant will be entitled to his 
costs throughout, 
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Anupama Misra, Appellant v. Bhaga- 
ban Misra, Respondent. eI 
' First Appeal No. 59 of 1965 vith 
Misc. Appeal No, 103 of 1965, D/- 1-11. 
1971, from decision of B. R. Rao, lst Addl. 
Dist. J., Cuttack, D/- 6-8-1965. ` F 
(A) Hindu Marriage Act (1955), Sec- 
tion 23 — Scope and object — S. 23 lis 
mandatory — Ex parte decree for judicial 
separation — Court not keeping in view 
duties cast on it by S. 28 — Effect — Bes- 
cission of decree under S. 10 (2) — (X- 
Ref:— S. 10 (2)). | 


Section 28 is mandatory and imposes vital 
conditions on the power and duty of court 
in the matter of granting any relief w der 
the Act. The court must reach its setis- 
faction on each of the matters in els. {a} 
to (e) of S. 23 (1) before it can grant any 
relief including the relief of judicial sepa- 
ration, irrespective of whether the spcuse 

roceeded against is defended or aot. 
Further, S. 23 (2) confers a power coupled 
with an.express duty on court 
reasonable efforts to prevent disruption | of 
marriages and thereby to advance the rab- 
lic policy underlying the ` provisions. 
Though the court is given some discretion 
in the matter it is not relieved at all Eom 
exercising its power and discharging lits 
duty under S. 23 (2). _ (Paras 9, 10) 

On a husband’s petition under S. |10 
(1) (§ for judicial separation, the wife 
earnestly contested till ‘the date of ` “inal 
hearing for which she had already ` sum- 
moned her witnesses. On that date her 
counsel reported no instructions by fling 
a letter from the wife intimating that she 


did not wish to contest due to some 'lar- 
rangement between herself and her xus- 
band. The Court then proceeded ex parte 


and passed a decree tor judicial separa- 
tion. Subsequently, the wife applied for 
rescission of the decree under S. 10 (2) and 
the husband applied for a decree for ‘Idi- 
vorce. . Both petitions were disposed of:|by 
a common judgment and a decree for {di- 
vorce was ultimately passed. On appeal: 

Held that as the court had passed the 
decree for judicial separation without ap- 
plying its mind as to the matters spec fied 
in S. 23 (1), at least from the date of ire- 
ceipt of wife’s letter, it amounted to illegal 
exercise of jurisdiction. E 
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to make- 
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Further, the court -was not aware of 
its mandatory duty of reconciliation under 
S: 23 (2) and’ never proceeded to exercise 
that power. Hence, the decree of judicial 
Separation has-to be set aside for non- 
compliance with the mandatory provision. 
(Case remitted back for fresh disposal in 
accordance with law from the stage when ` 
ex parte proceedings were begun.) 

(Para 10) 

(B) Hindu Marriage Act (1955), Sec- 
tion 13 — Petition for divorce —~ Ground 
of adultery — Prior decree for judicial 
separation not necessary — Evidence and 
standard of proof, 

Any party to a marriage can straight- 
way ask for dissolution of the same by a 
decree for divorce on the sole ground of 
adultery. For such a petition a prior de- 
cree for judicial separation need not be 
passed. (Para 11) 

Where the ground of divorce in a 
husband’s petition is that the wife is living 
in adultery even after the passing of de- 
cree for judicial separation, the court must 
be satisfied beyond reasonable doubt that 
the charge has been established on a con- 
sideration of all the evidence tendered by 
the parties with the defence set up in reply. 
Where the court has not adhered to the 
strict standard of proof -by considering all 
the evidence on record and its finding of 
adultery subsequent to the passing of the 
decree of judicial separation, which has 
been set aside, is affected by finding of 
adultery in proceedings for judicial ` sepa- 
ration, the decree of divorce has to be set 
aside and the case has to be remitted back 
for fresh disposal in accordance with law. 

. (Para 11) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 864 (V 53) = 
(1964) 7 SCR 267, Mahendra v. 


ushila 
(1951) 1951 AC. 891 = 1951-1 All ` 

ER 124, Preston Jones v. Preston 
. Jones 


B. Rath, P. K. Misra and M. Y. A. 
Rahim, for Appellant; S. C. Sinha, for Res- 
pondent. _ 

JUDGMENT :— On 22-5-56 the ap- 
pellant in both these appeals was wedded 
to the respondent. They are Bramhins by 
caste, and their marriage was a sacramen- 

one. The marriage did not run smooth- 
ly for long, and entered into a troubled 
hase. At the time of this marriage, the 
usband was a student in the college. At 
his village home, where. he took his bride 

er ‘marriage, remained his mother, his 
younger brother, and a married sister. Ulti- 
mately, the appellant left the house of her 
husband on J0th of December, 1957, and 
went to reside with her parents. The 
parties differ as to the cause of such deser- 
tion. According to the appellant, she was 
compelled to flee on account of intense 
mental torture to which she was subject- 
ed by the inmates of her husband’s house, ` 
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as she had not brought sufficient sory 
along with her. According to the husband, 
she developed illicit intimacy with one 
Ram Narayan and committed adultery with 
him, and lastly left the house of her own 
accord in company with her paramour. 


2. On 20th of January, 1958, the 
respondent (husband) initiated proceedings 
under Section 10 (1) (f) of the Hindu Mar- 
riage Act, 1955, praying for a decree for 
judicial separation. ‘This proceeding _ was 
numbered as O. S. 3/58. The appellant 
appeared and contested and denied the 
allegations of adultery levelled against. her. 
During the course of this proceeding a 
daughter was born to the appellant. The 
husband amended his application for judi- 
cial separation by ceva the supplement- 
ary allegation that this daughter is an ille- 
gitimate issue born out of adulterous _ con- 
nection of the appellant with Rama Nara- 
yan. This amendment was allowed an 
‘the appellant filed her additional written 
statement denying these fresh allegations. 
The appellant contested the said proceed- 
ing andl as the order-sheet of at case 
would indicate, she took steps on 5-2-61 
for issuance of summons on her witnesses 
obviously to participate in the trial. The 
case was set down for final hearing on 
8-9-61. On that day the appellant did not 
appear'and her counsel Sri P. C. Misra 
entered no instructions and filed a letter, 
alleged to have been written by the appel- 
lant to him (proved in this case as Ext. 1), 
The case was heard ex parte that very 
day, and was posted to 9-9-61 for judg- 
ment. On that day an order was passe 
declaring that the husband is entitled to 
a acres for judicial separation from his 
wife. 


3. On 23rd/27th November, 1962, 
the appellant filed an application for res- 
cinding the decree for judicial separation 
purporting to be one under O. 9, R. 18, 
C. P. C., but it was treated as one under 
Section 10 (2) of the Hindu Marriage Act, 
and disposed of as such. On the basis 
of this application, Misc. Case No. 1/63 
was e This case has been dis- 
missed by the common judgment out of 
which both these aforesaid appeals arise. 
M. A. No. 108 of 1965 is from that part of 
the judgment by which the Mise. Case No, 
1/63 was dismissed. 


A, Subsequently on 19-10-63 the 
respondent filed an application under Sec- 
tion 18 (1) (i) and (viii) of the Hindu Mar- 
riage Act for divorce. This proceeding was 
numbered as O. S. 35 of 1963. This pro- 
ceeding was heard analogously with _ the 
aforesaid Mise. Case No. 1/63 and toth 
proceedings were disposed of by a common 
judgment by the Ist Additional District 
udge of Cuttack. The suit for divorce has 
een decreed. M. A. No. 59/65 is from 
this decree. 


5. The ex parte decree for judicial 
separation was passed in O. S. 3/58 on the 


ground that the appellant had, after ‘the 
solemnisation of her marriage with the res- 
ondent, sexual intercourse with, one Rama 
arayan. This ground is covered by Sec- 
tion 10 (1) (£) of Hindu Marriage 4 
1955. Evidence substantiating this groun 
was adduced ex parte, and was not sub- 
ject to cross-examination. 


6. The proceeding for divorce (O. 
S. 85/68) is based on two grounds, name- 
ly, (a) that the petitioner is living in adnl- 
tery, and (b) that there has been no re- 
sumption of cohabitation as between the 
parties to the marriage for a period of two 
years after passing of the decree for judi- 
cial separation. 

Ta It is clear from the narration of 
the facts given above that if the Misc. Case 
No. 1/68 succeeds and the decree for 
judicial separation is set aside, then the 
decree for divorce cannot be granted on 
the ground that there has been no resump- 
tion of cohabitation as between the parties 
for a period of two years or upwards after 
passing of the decree for judicial separa- 
tion in a proceeding to which they were 
parties, The proceedings for judicial sepa- 
ration must e restored to its pre-trial 
stage and the appellant must be given an 
opportunity to contest the same. I i, 
therefore, deal with Misc. Case No. 1/68 
which is the subject-matter of M. A. No. 
103/65. 


The petition which was filed in O. S. 
8/58 claimed the relief to rescind the de- 
cree for judicial separation. It was in fact 
one envisaged under Section 10 (2) of the 
Hindu Marriage Act, and also so treated 
by the lower court and the parties. The 
respondent also filed objections to this ap- 
plication praying for its dismissal. The 
main contentions of the petitioner in that 
application are contained in paragraphs 12 
to 17 which are quoted herein below: 


“(12) That the opposite party agreed 
to reconciliation and to live with the peti- 


tioner, but at the same time, wanted the 
petitioner to drop out of the proceeding so 
that the judici separation proceeding 


would terminate in his favour and chere- 
after both of them would live together. 
The aforesaid arrangement for getting the 
proceeding decreed ex parte was explained 
to the petitioner to be beneficial for her 


- interest which she believed in good faith. 


The opposite party also pave out that since 
such a pror eedag has been initiated and 
e so far, it will otherwise affect 
is career, in. case the same is withdrawn 
or dismissed. 


(18) That in view of the aforesaid 
arrangement and understanding as between 
her and the opposite party the petitioner 
did not like to contest the matter any fur- 
ther and accordingly wrote a letter to her 
advocate Sri P. C.- Misra. It is submitted 
that the petitioner had reliance on her hus- 
band all through and believed him in good 
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faith as a devoted Hindu wife in spite >f 


a series of injustice which had been done. 


to her. : | 

(14) That the opposite party had, 2c- 
cess to the petitioner during the pendenty 
of the proceeding for judicial separation 
and thereafter and the petitioner who Ee- 
lieved her husband and had faith in h-m 
and had to submit to his whims from tine 


to time under the circumstances narrated _ 


above, | 


(15) That in accordance with the 

arrangement and understanding as stated 
in paragraphs 12 and 18 above, the oppo- 
site party lived with the _ petitioner in 
their house at Rajnagar, P. S. Rajnagar, 
P. O. Kerara, District Cuttack where she 
has given birth to another baby on 16-7-52 
born out of the sexual ‘intercourse of the 
opposite party with the petitioner. It i 
submitted that after an ex parte decree <or 
judicial separation was obtained under ihe 
aforesaid circumstances, the opposite pay 
has cohabited with the petitioner and as 
such the said decree has become ineff2c- 
tive and infructuous. , 
; (16) That the petitioner submits tnat 
the rights of the respective parties which 
flowed from the marriage and supposed ‘to 
be under suspension after the decree for 
judicial separation were restored by the 
aforesaid conduct of the parties. 


(17) That the ex parte decree for 
pace separation was never intended lto 
e given effect to nor in fact the seme 
was acted upon by the parties inasmuch |as 
the decree was obtained under _ expzess 
arrangements between the parties.” 


The appellant’s letter to her lawyer 
Sri P. C. Misra requesting the latter nof |to 
proceed further in the case is dated 7-€-61 
and has been proved as Ext. 1. It recit- 
ed that her husband, the respondent, 
proached her on 29-8-61 an again lon 
2-9-61 and broached the subject of com- 
promising the proceeding regarding jud:cial 
separation. It was settled between them 
that the judicial separation  proceedin 
should be decreed and thereafter he wi 
live with her as her husband in amity | as 
before, and that she believed in this assur- 
ance of her husband and having complete 
faith in such assurance she did not cortest 
the proceeding for judicial separation any 
further. This letter, Ext. 1, was filed | by 
the appellant’s lawyer along with a memo. 
The contents of this letter (Ext. 1) ostensi- 
bly show that the eee did not zon- 
test due to some understanding or arrange- 
ment between her and the respondent. | 


8. I will now refer to the relevant 
provisions of Hindu Marriage Act, to dater- 
mine if the appellant is entitled to ask-|for 
rescission of the decree of judicial sepa- 


The material portions of Section 10] of 
the Hindu Marriage Act, germane to ithe 
point under consideration, may be quoted: 
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“S, 10 (1). Either party to a marriage, 
whether solemnized before or after ho 
commencement of this Act, may present a 
petition to the District Court praying for 
a decree for judicial separation on 
ground that the other party— 

a 


bao rmonaeeeanea, eee ee es or 
b evan wv., @ Fee, eures or 
C) wee. je tv o, ouno, ‘eae se OL 
d) ceis ques aaia wwe OF 


e raae â aave ēâē pabodo +» œ . or : 
f) has, after the solemnization of the 


petition 
rescind the decree if it considers it just an 
reasonable to do so” 


9. Section 23 of the Hindu Marri- 
age Act runs as follows:— 

“S. 28 (1). In any Peeing under 
this Act, whether defended or not, if the 
Court is satisfied that— 

(a) any of the grounds for granting 
telief exists and the petitioner is not in any 
way taking ih eas oe of his or her own 
wrong or disability tor the purpose of such 
relief, and 

(b) where the ground of the petition 
is the ground specified in clause (f) of sub- 
section (1) of Section 10, or in clause (i) 
of sub-section (1) of Section 18, the peti- 
tioner has not in any manner been acces- 
sory to or connived at or condoned the 
act or acts complained: of, or where the 
ground of the petition is cruelty the peti- 
tioner has not in any manner condoned the 
cruelty, and 

(c) the petition is not presented or 

rosecuted in collusion with the respon- 
ent, and 

(d) there has not been any wumnneces- 
sary or opro aS: delay’ in instituting the 
proceeding, an 

(e) there is no other legal ground why 
relief should not be eked then, and in 
such a case, but not otherwise, the Court 


shall decree such relief accordingly. 

(2) Before proceeding to grant any 
relief under this Act, it shall be the duty 
of the Court in the first instance, in every 
case where it is possible so to do consist- 
ently with the nature and circumstances 
of the case, to make every endeavour to 
bring about a reconciliation between the 

arties.” 


p . Ei 
This section imposes vital conditions on 
the power and duty of the Court in the 


matter of granting any relief under the 
Act. Before any relief including the relief 
of judicial separation is granted the Court 


must proceed to examine all the circum- 
stances in the light of all the clauses (a) 
to (e), even if the defendant is absent, be- 
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cause the absence of the defendant may 
be due to collusion. Clauses (a) to (e)- of 
sub-section (1) of this section are cumula- 
tive in operation, and the Court must pivot 
its mind on each matter contained in each 
_fof the clauses, and must be satisfied with 
regard to such matters in the manner con- 
templated in those clauses before it 
pass any decree for judicial separation or 
any other relief obtainable under any o 
the provisions of this Act. The language 
employed in sub-section (1) unequivocally 
indicates that the latter: part of clause (a) 
and clauses (b) to (e) impose an absolute 
bar to the grant of any relief under the 
Act. In evidence of his satisfaction which 
the section enjoins that the Court shall 
reach, the Court should indicate that he 
has considered the various bars provided 
in those clauses and that they do not exist. 


Sub-section: (2) provides that after the 


Court comes to its satisfaction that there 
is no absolute bar preventing grant of any 
relief under the Act; it has to proceed to 
do its further duty contemplated in that 
sub-section, viz., the duty to. make every 
endeavour to bring about reconciliation 
betwen the parties, - where it is possible so 


to do, consistent with the nature and cir- 


cumstances of the case. 


It has been judicially held that sub- 
section (1) of Section 28 of the Hindu 
Marriage Act is mandatory. That is also 
clear from the concluding words of sub- 
section (1), viz. “in such a case, but not 
otherwise”. It will be incompetent for a 
Court to grant any relief under the Act 
if the conditions under clauses. (a) to (e) 
of sub-section (1) of this section are ful- 
filled.- This is clear from the opening part 
of sub-section (1) of this section, “if the 
Court is satisfied’. The Court must reach 
its satisfaction about the matters specified 
in Section 28, irrespective of -whether a 





spouse proceeded against under this _ Act. 


The Supreme Court 
AIR 


is defended or not. 
in the case of Mahendra v.. Sushila, 
1965 SC 364 has said, 
_ “A court has to pass a decree in the 
proceeding (under the Hindu Marriage Act) 
only when it is satisfied about certain mat- 
ters specified in Section 23 (of the Act). 

As:to the nature and extent of such 
satisfaction of the Court I can do no bet- 
ter than to quote a passage from the judg- 
ment of Lord Macdermott delivering the 
judgment of the House of Lords in_ the 
case of Preston Jones v. Preston Jones, 
1951. AC 891:— : ‘ 

“The jurisdiction in divorce involves 
the status of the parties and the public 
interest requires that the marriage bond 
shall not be set aside lightly or without 
strict inquiry. The terms of the statute 
recognize this plainly, and I think it would 
be quite out of keeping with the anxious 
nature of its provisions to hold that the 
Court might be satisfied, in respect of a 
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ground for dissolution, with something less 
than proof beyond’ reasonable doubt.” 
To the same effect is the following passage 
from Halsbury’s Laws of Enclacd, 8rd 
Edn., Vol. 12, page 292, Art. 576:—- 

“A decree must be refused, even if 
the suit is not defended, where there is 
no jurisdiction to make it, or where the 
allegations put forward are not proved; 
for judgment by default, in matrimonial 
causes.” l i 
_. The doctrine embodied in the afore- 
said quotations has been followed by Indian 
authorities. The weight. of responsibility 
cast on .the Court -under Section 28 i8 
heavy. In this connection a passage from 
Mulla’s Hindu Law, 12th Edn., page 877 
may be quoted:— . i: 


“A decree in any matrimonial proceed- 
ing under the Act (Hindu Marriage Act) is 
to be made only upon strict proof of the 
ground «relied upon by the petitioner, and 
it makes no difference whether the pro- 
ceeding is defended or not. In an ex 
parte case it is not enough for one of the 
parties to come forward and say something 
exactly following the terms of the Act. 

er course for the court, in an 


_ The gre 
undefended proceeding, is to ask sufficient 


questions to make it reasonably clear what 
the precise facts are on which the peti- 
tionsr relies for the relief that is claimed. 
The court must watch vigilantly to see 
that the evidence on which it acts ‘is such 
only as it is entitled to receive. The fact 
that by allowing the proceeding to go un- 
defended both the parties appear to be 
equally anxious to see that the relief is 
granted is precisely a reason why the 
court should be strict as to proof......... 
The court must also satisfy itself that the 
safeguards provided in the section are duly 
observed and insist upon corroborative 
evidence in proof of a matrimonial 
offence,” . Tg 


10. . It appears from the ordersheet 
in O. S. 3/58 (suit for judicial separation) 
that the appellant was very much earnest 
in resisting this proceeding. She had three 
days before the ex parte decree prayed for 
issue of summons on her witnesses, one 
through court and two’ others as per list, 
under O. 16, R. 8 for which requisites 
were filed. In this background her. lawyer 
files a memo of no instruction on 8-9-61 
with a copy of her letter which is Ext. 1 
in -this case. The contents of this letter 
have been set out above. It alleges that 
she is not fighting this case because of an 
arrangement between her and her husband 
and that in pursuance of that arrangement 
she is suffering a decree for judicial sepa- 
ration to be -passed against her. This 
document was before the Court. It smacks 
of collusion and/or fraud on part of the 
respondent. The order dated 8-9-61 
shows that the Court was not cognizant of 
his own duty and responsibility under Sec- 
tion 28 of the Hindu Marriage Act, nor 
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does he appear to be aware of the abso- 
lute bar imposed by -clausas (a) to (e) ‘lof 
Section 23 (1) to the exercise o s juris- 
diction in passing a decree for judizial 
separation in certain contingencies. Ho 
was also oblivious of his duty under sb- 
section (2) thereof, Clause (c) of sub-rec- 
tion (1) provides that if the court is setis- 
fied that the petition is prosecuted in zol- 
lusion with the respondent then the Court 
shall not grant a decree -for judicial sepa- 
ration. Clause (e) of that -sub-section also 
provides that if there is any other legal 
ground against eee of relief of judicial 
separation, like fraud, or undue ) 
or coersion then the court. must not gant 
the relief. If collusion or fraud existed 
and if the Court was satsfied about tneiz 
existence, then it would lose jurisdictior.}to 
grant the relief sought for. Evidence was 
before him, at least prima facie, that the 
wife was not proceeding in the matter, þe- 
cause she had come to an arrangement, not 
to do so, with her husband. In face, of 
this Ext. 1, the court’s duty was to ibe, 
first of all, satisfied that the prosecution 
of the petition for judicial separation from 
and on 8-9-61 was not in collusion with 
the appellant (the respondent in that case) 
or not by defrauding her or that there did 
not exist any lega ground which dis- 
entitled the husband to the relief claimed. 
The ex parte decree for judicial separction 
was undoubtedly passed. by the Court 
without his being satisfiec about the nat- 
ters spécified in Section 23 as will appear 
from the order-sheet in O. S. 8/58 printed 
at pages 182 to 145 of the paper-boox! 


The petitioner wants to rescind the 
decree for judicial separation passed | in 
O. S. 3/58, on the ground inter alia, that 
it was not passed after consideration ožļall 
the matters provided in Section 28 of ithe 
Act. The lower court has refused to res- 
cind holding that the petitioner has failed 
to prove that there was a resumptior | of 


marital relations between her an 
ber husband subsequent to the 
passing of the decree for judi- 
cial separation, but she has not deen 


able to establish it. But the decree | for 
judicial separation having been passed ith- 
'Jout being satisfied as to the matters speci- 
fied. in S. 23, as already stated, amcunts 
to passing of the same in illegal exercise 
of his jurisdiction and’ is ineffective in law. 
It is, ‘therefore, just and reasonable that 
such a decree for judicial separation skould 
be rescinded. Nothing can be more -just 
and reasonable than to rescind a decree 
when it is quite clear that that decree | has 
been passed in violation of statutory man- 
ate, l j 


Sub-section (2) of Section 23 of {the 
Hindu Marriage Act provides that “b2fore 
‘proceeding to grant any relief under [this 
Act, it shall be the duty of the couri | in 
the first instance, in every case where it is 
possible so to do consistently with | the 
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nature and circumstances of the case, to 
to bring about a 
reconciliation between the parties.” . The 
order of judicial separation, which is in the 
paper-book, does not show that the Judge 
was aware of this provision of law and 
discharged the duty cast upon him. The 
provision to my mind is mandatory. The 
words “before proceeding to grant any 
decree it shall be the duty of the court 
in the first instance” confers a power coup- 
led with an express duty. It is in the inte- 
rest of the stability of the society that 
marriages are not to be easily broken and 
disrupted. It is in the interest ‘of public 
policy to maintain the continuance of 
matrimonial relations and to prevent, as 
far as possible, disruption of the same, at 
the instance of any of the parties to a mar- 
riage. The Court is given the power to 
make reasonable efforts to prevent disrup- 
tion of marriages and thereby advance the 
social objective and stability. This power 
is exercised not only for the benefit of thel- 
parties to the marriage, but also of ‘their 
off-springs, if any. In view of this, the 
power coupled with the duty are manda- 
tory. It is true that while conferring the 
ower the Statute has given a measure of 
iscretion to the Court. That discretion is 
indicated by the words “in every case where 
it is possible so to do, consistent with the 
nature and circumstances of the case”. 
The court, however, must proceed to dis- 
charge its duty under sub-section (2) and 
then if the nature and circumstances of the 
case so warrant, may desist from reconci- 
liation effort. Because of this discretion, 
conferred in a limited number of cases, 
the Court is not relieved at all from exer- 
cising its power and discharging its duty 
under the sub-section. In the instant case, 
the Court was not aware of its duty and 
power under sub-section (2) and never pro- 
ceeded to exercise that power. The order 
of judicial separation, therefore, is also 
vulnerable on account of the non-compli- 
ance with the mandatory provisions of sub- 
section (2) of Section 23. 


For the aforesaid reasons, it appears 
to me to be just and reasonable that the 
decree for judicial separation must be res- 
cinded and the Court must be asked to 
consider all the matters contained in Sec- 
tion 23 of the Hindu Marriage Act before 
passing the decree for judicial separation. 
The Court is to start from the stage where 
it was on 9-9-61, and proceed from that 
stage in accordance with law. 


Misc. Case No. 1/63, is, therefore, 
allowed, and the decree for judicial sepa- 
ration is rescinded, and the matter is re 
mitted’ to the court below for disposal in 
accordance with law, and in accordance 
with the observation made above. 

11. The present suit (O. S. 85/68) 
relates to an application for divorce, made 
under Section 18 (1), clauses (i) to, vi 
Clause (viii) has been deleted by amend- 
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ment and re-enacted as sub-section (l-A) 
of that section of the Hindu Marriage Act. 
The grounds for divorce, as already stat- 
ed, are (i) that the appellant is living in 


Anupama v. 


adultery, that is to say, has committed 
adultery even after passing of the decree 


for judicial separation, an (i) thet there 
has been’ no resumption of cohabitation as 
between the parties to the marriage for a 
period of two years or upwards atter the 
passing of the decree for judicial separa- 
tion in a proceeding to which they were 
parties. l 

The second ground must fail, because 
I have already set aside the decree for 
judicial separation and remitted the case 

ack for redisposal according to law. 

Any to a marriage can straight- 

ay ask Ge disolto of the same by a 
decree for divorce on the sole ground of 
adultery. For such a petition a prior de- 
cree for judicial separation need not be 
passed. Of the two grounds for divorce 
in the present case, the only ground now 
remains for serious consideration is the 

uestion of adultery. Even though on the 

st ground the husband may not be en- 
titled to a divorce, he is still entitled to it, 
if he can be held to have made out the 

ound for adultery. If I agree with the 
earned court below that the husband has 
been able to establish adultery, I would 
have to dismiss the present appeal of the 
wife even though 
sion of the decree for judicial separation 
' is allowed. The charges of adultery level- 
led against the wife relate to a period prior 
to the decree for judicial separation, and 
a period subsequent to it. Adultery _ be- 
fore judicial separation was made, related 
to the extra-marital relation of the wife 
with one Rama Narayan. The decree for 
judicial separation was made on the basis 
of the fading that the petitioner (wife) 
had sexual intercourse with Rama Narayan 
after her marriage and the daughter that 
was born on 28-12-58 was legitimate. 
The lower court in dealing with the appli- 
cation for divorce has accepted those find- 
ings of fact. He has said: 

“These findings of fact cannot now 
be controverted as long as that decree is 
not set aside by a competent court. As 
is rightly agreed by both the learned Ad- 
vocates, it is beyond the scope of the pre- 
sent inquiry to consider the events which 
took place prior to 9-9-61. It is, however, 
necessary to consider the evidence as to 
what had actually transpired shortly before 
the passing of the ex parte decree, as this 
has some effect in appreciating the evi- 
dence relating to the subsequent events.” 


It is clear from this 
judgment of the lower court that his find- 
ing of adultery subsequent to the passing 
of the decree for judicial separation has 
received strong corroboration from the 
_ finding of adultery reached in the proceed- 
' ing for judicial separation. He s fur- 
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ther come to the conclusion that the wife 
Jed an adulterous life before she came to 
Raj Nagar in March, 1962, and not there- 
after. Ninth of September, 1961, is the 
date when the decree for judicial separa- 
tion was passed. The wife gave birth to a 
daughter on 16-7-62 which means that she 
must have conceived sometime in 
October, 1961. The lower court has be- 
lieved that this conception took place 


- through some persons other than her hus- 


band. In coming to conclusion he 
has considered two documents, viz, Exts. 
Q and B and certain inferences. It is con- 
tended by learned counsel for the appel- 
lant that the lower court has chet his 
finding that the charge of adulte has 
been established without applying the test 
of standard of proof necessary in such 
matters, and that the evidence of P.Ws. 1 
to 4 has not been discussed at all, the 
evidence of P.W. 5 has not been consider- 
ed at all, and the evidence of P.W. 6 has 
not been scanned. It is further argued 
that. he has wrongly made the evidence of 
O.P.Ws. 1 to 10 as the sole basis for his 
conclusion, without corroboration, when 
he has disbelieved their testimony in one 
respect, viz., in regard to the matters under 
issue No. 2. These contentions are well- 


founded. 


With regard to the onus and the 
standard of proof, I may quote a passage 
from Mulla’s Hindu Law, 12th Edition, 
page 889. The passage runs as follows:— 


“Before granting relief on the ground 
of adultery the court must be satisfied be- 
yond reasonable doubt that the matrimo- 
nial offence complained of is established. 
There is always the presumption of inno- 
cence and it is for the petitioner to prove 
the allegations relied upon. The respon- 
dent, on the other hand, bears the burden 
of establishing affirmative defences set up 
in reply...... What is required is that 
the court must be satisfied beyond reason- 
able doubt that the charge is established.” 
Whether the evidence offered by the res- 
pondent in proof of adultery is upto the 
aforesaid standard is to be determined by 
considering all the evidence tendered by 
respective parties together with the defence 
set up in reply.. I do not think that the 
lower court has done that or adhered to 
the strict standard of proof required by 
Jaw for establishing matrimonial offences. 
I have also already indicated that the mind 


of the lower court has patently been affect- 


ed by finding of adultery in the proceeding 
for judicial separation. and has been in- 
clined to believe the woman to be adulter- 
ous by nature in the context of the findin 
of adultery committed by her in the fnal 
order in the proceeding for a decree for 
judicial separation. It must be remember- 
ed here that Ext. 1 contains averments, 
which if proved true, would amount to 
condonation of prior adultery, and if so, 
the further question for consideration 


would be if the fact of such prior adultery 
would be a relevant consideration. - This 
aspect has not been kept in mind by the 
court and the pertinent questions arising 
out of Ext. 1 have not been considered. 
The commission of adultery after 9-9-61 
has,.in my opinion, in view of the efore- 
said aspects- and circumstances, not heen 
appropriately disposed of in the light of 
the legal principles regarding the onus'jand 
standard of proof. f 

For the aforesaid reasons, I would 
also set aside the decree for divorce |and 
remit the same to the lower court fer a 
fresh disposal in accordance with law hav- 
ing. in mind the principles and doctrines 
indicated above. 

In the result, therefore, both the} ap- 
peals succeed and the decisions al the 
court below are set aside and bot! the 
matters are remitted back to the lower 
court for disposal in accordance with |law. 

No costs of this Court. Further costs 
shall be in the discretion of the lower 
court, 

A petition under Section 24 of | the 
Hindu Marriage Act has been filed imj this 
Court on 15-5-70 for pendente lite main- 
tenance and litigation expenses. This,| pe- 


tition shall be sent down to the lower court . 


along with records and the lower court 
shall dispose of it by passing apprcpriate 
orders thereon. l 
Case remanded. 





AIR 1972 ORISSA 159 (V 59 C SIJ 
A. MISRA, J. ) 
Subodh Kr. Beuria, Petitionar v. 

Bhairab Ch. Mohanty, Respondent. < 
Election Pen. No. 6 of 1971, D/- 1- 
11-1971. | 
Representation of the People|. Act 
(1951), S. 86 (5) (as amended in 1956) — 
Amendment of election petition — Propos- 
ed amendment seeking to furnish further 
particulars by citation of additional instan- 
ces and amplification of the ground already 
taken can be allowed, 
Where the allegations in the election 
petition amount to a camplete cause of ac- 


tion or ground, subsequent amendmsnt by 
way of furnishing further instances ar am- 
lification of e ground is poe 


ut if a petitioner has omitted to lallege 
a complete cause ‘of ac- 
tion he cannot be permitted to give | parti- 
culars of the same by way of’ subsequent 
amendment. 


Thus where the election petitim con- 
tains allegations of a complete czuse of 
action, i.e., a corrupt practice mertioning 
the date, time and place where the respon- 
dent is alleged to have promised) some 
gratification, if the electors voted for him 
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and in the proposed amendment also, the 
substance of the allegation is that the res- 


pondent committed the corrupt practice by 
making payment by cheque ough an 
agent and promising to the balance 


ay 
towards the price of the mike the proposed 
amendment can be allowed as it only 
seeks to furnish further particulars. by cita- 
tion of additional instances. and amplifica- 
tion of the ground already taken. 
(Para 12) 
aey where the petition contains 
a chrage of violation of the requirements 
of Section 77 by non-inclusion of the ex- 
penses of certain vehicles in the return of 
election expenses and the amendment pro- 
posed refers to addition of alleged user 
of certain vehicles, the expenses of which 
were not included in the return of election 
expenses, as required under Section 77 of 
the Act, there can be no legal bar to such 
an amendment. Case Law discussed. 


(Para 12) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 872 58) = 
(1972) 1 SCJ 91, Kashinath v. 
Kudsia Begum 
(1969) AIR 1969 SC 677 (V 56) = 
(1969) 1 SCR 680, Mohan Raj v. 
Suren Kumar , il 
(1969) AIR 1969 SC 1201 (V 56) = 
(1969) 8 SCR 608, S. N. Balakrishna 


v. Fernandez 9, 10 
(1958) AIR 1958 Madh Pra 175 i 
(V 45) = 14 Ele LR 72, Babulal 
= Sharma v. Brijnarain Brajesh 9 
(1957) AIR 1957 SC 444 (V 44) = 


1957 SCR 370,- Harish Chandra 
Bajpai v. Triloki Singh 5, 8, 10 


ORDER:— The petitioner filed the 
application for amendment of his election 
etition on 20-9-71. The respondent filed 
is counter on 7-10-71. When this matter 
came up for hearing on 8-10-71, petitioner 
filed another application for amendment of 
certain particulars in the amendment peti- 
tion on the ground of inadvertent omission 
and typogtap ical error. Both parties were 
heard on that day in the matter of the 
two amendment petitions filed and orders 
were reserved. On 22-10-71, respondent 
filed a petition for amendment of his 
counter to the first amendment petition on 
the ground that it is necessitated in view 
of the application filed on 8-10-71. 


2. The petitioner Subodh Kumar 
Beuria claiming to be an elector in the 
Cuttack City Assembly constituency filed 
the election petition challenging the elec- 
tion of the respondent. The result of the 
election was declared on 10-3-71 under Sec- 
tion 66 of the Representation of the 
People Act, 1951 (hereinafter to be refer- 
red to as the Act). The election petition 
was filed in this Court on 23-4-71 within 
the period as prescribed under S. 81 (1) 
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of the Act. The respondent: filed his 
written statement on 9-8-71, ‘Issues were 
settled on 23-8-71. 5 
3. By the ‘application - filed by ` the 
petitioner on 8-10-71, he seeks 
two amendments in the original -amend- 
ment petition. 
tion of the registration number of one of 
the: vehicles mentioned 
the amendment 
8183 in the place of ORC 3188. This 
is said to be a typographical error. The 
second relates to addition of the words “as 
well. as the expenses’ incurred in the use 
. of the vehicle- ORC 7646 after the -word 
“vehicle” in the first line at page 4 cf the 
amendment petition. By this, user of one 
more vehicle is sought to be added to 
those already. referred to in the amendment 
etition. If the amendment petition is to 

allowed addition of one - more vehicle 
would not make any difference and if the 
amendment is not to be allowed even by 
amending the petition, nothing material 
can be achieved. Therefore, in my opinion, 
there can be ‘no objection to allow the ap- 
plication dated 8-10-71 permitting au 
iia of the amendment petition as prayed 
or. : 


- &, The primary question for consi- 
deration is whether the amendments sought 
by the application dated 20-9-71 are to be 
allowed: From ‘the averments of the elec- 
‘tion petition, it appears that the election 
of the respondent has been assailed under 
Section 100 (1) (b), (d) (Gi) and (iv). 


5. It is not seriously disputed that 
the Code of Civil Procedure: applies and 
the Court has power to allow amendments. 
In two decisions of the Supreme .Court re- 
ported in AIR 1957 SC 444 and AIR 1969 


SC, 677, their Lordships. indicated that the | 


tribunal has power under Order 6, Rule 17, 
C. P. C. to allow amendments, but this 
is subject to the provisions of the Act and 
the rules made thereunder. In dealing with 
the question of exercise of powers by the 
Court under. Order 6,. Rule 17 or Orcerl, 
Rule 10, C. P. C. 
it is observed: - i 
“The Civil Procedure Code applies 
‘subject to the provisions of the Represen- 
tation of the People Act nd. any rules 
made thereunder.” a 
-" 6, It is urged on behalf of the 
etitioner that the proposed amendments 
o not amount to adding any fresh 


‘They are more in the nature of amplifica- 
tion of the grounds of corrupt ‘practice al- 


ready alleged’ and citation or furnishing of - 


additional particulars regarding the said 


grounds. . Besides traversing: the correctness. 


of the facts averred, Mr: Ray, learned 
Counsel for respondent, on-‘the other hand, 
contends that without the proposed amend- 
ments, the petition is a defective one en- 
tailing summary dismissal under Sec. 86 
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The first relates to correc-. 


at -page 3 cf the 
etition by making it ORC 


‘section of Section 100 
. grounds for declaring 


in the latter decision, - 


ounds. 
in assailing . the validity of . the election.. 


‘ds furnishin 
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(1), and therefore, - the proposed. amend- 
ments should not be Be beyond the 
eriad of limitation in respect of such a 
efective petition. It is also urged by hi 
that one of the amendments will have the 
effect of altering the nature of the grounds 


itself, 


_% To appreciate. the merits of the 
respective .contentions, it-is necessary to 
consider the -relevant- provisi6ns of the Act 
on which validity of an election can be 

uestioned.. Section 81 of the Act provides 
or challenging’ any election on one or 
more of the grounds specified in Ss. 100 
and 101. For the present. purpose, Sec- 
tion 101 is not’ relevant. The first sub- 
enumerates the - 
any election -to be 


void. These include corrupt practices com- 


mitted by the candidate, his election agent 


or.any person with the consent of the re- 
turned candidate’ or: his agent and non-com- 
pliance with the provisions of the Act or 
any rules or orders made under it. One 
of the proposed amendments relates to the 
grounds of corrupt practice and the other 
contravention of the provisions contained 
in Section 77 of the Act. There are many 
kinds of.corrupt practices which are defined 
In Section 123 of the ‘Act. Paragraph 10 
(iii) of the election petition alleges čom- 
mission of a particular’. kind of corrupt 
practice by the’ candidate. Section 83 of 
the Act which provides for the contents of 
an election petition lays down that it shall 
contain a concise statement of the material 
facts on which thé petitioner relies, and 
further, he must set forth full particulars of 
any corrupt practice that the petitioner al- 
leges including as. full a statement as pos- 
sible of the’ names of the parties alleged 
to have committed such corrupt practice 
and the date and place of commission of 


- each such corrupt practice. Section 86 (5) 


runs as follows: 

“86 (5). The High Court may, upon 
such terms as- to costs or otherwise .as it 
may deem fit, allow the particulars of any 
corrupt qon alleged in the petition to be 
amended or amplified in such. manner as 
may in its opinion be necessary for ensur- 
ing a fair and effective trial of the petition, 
but shall- not allow’ any amendment of the 
petition which will have the effect of in- 
troducing particulars of a corrupt practice 
not previously alleged in the petition.” ` 

8. - According- to learned: Counsel 
for petitioner, the grounds having already 
been alleged in the -election petition .-in 
paragraphs 10 (iii) and 21, what is. now 
sought to be added by way of amendment 
of further particulars or am- 
plification of the grounds already’ given 
and not addition .of a ground or change of 
the ground. in assailing the validity of ‘the 
election. In this connection, he refers to 
Section 83 (8) of the old Act which was 
replaced .as sub-section. (5) of Section 90 of 
the Amending Act of 1956 and: embodied 


1972 
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as Section 86 (5) of the 1966 Act are iden- 
tical in terms, except that in the plaee of 
the word ‘tribunal’ the words. ‘High Court’ 
have been substituted. The scope an’ in- 
terpretation of Section 83 (8) of the Origi- 
nal Act came up for consideration before 
their Lordships of the Supreme Court in 
the decision reported in AIR 1957 SC} 444 
(Harish Chandra.v. Triloki Singh), |. ` 
After examining the relevant prov-sions, 
their: Lordships in paragraph 23 cf the 
judgment observed as follows: a 


“The result 
sions may thus be summed up: (1) Jnder 
S. 88 (8), the tribunal has power to ‘allow 
particulars in respect of illégal or. corrupt 
practices to be amended provided the’/peti- 
tion itself specifies the grounds or cwarges 
and this power extends to permitting | new 
instances to be given. (2) The tribunal . has 
power under Order 6, Rule 17 to ‘order 
amendment of a petition but that power 
cannot be exercised so as to’ permif | new 
grounds or charges to be raised or to so 
alter its character as to make it ir} sub- 
stance a new petition, if a fresh pstition 
on those allegations will then be bated.” 


9. From the’ aforesaid pron3unce- 
ment, it is manifest that under Sectisn 83 
(8) of the original Act, new instances of 
corrupt practice in respect 
ground has already been taken in the} peti- 
tion could be furnished subsequently. | The 
next question is whether any change in the 
legal position was brought about by the 


amendment in 1956 in making a zorres- - 


ponding provision in sub-section (5) cf Sec- 
tion 90. In a decision of the Madhya 
Pradesh High Court reported in 14 Ele LR 
72 = (AIR 1958 Madh Pra 175) Babulal 
Sharma v. Brijnarain Brajesh, this ‘aspect 
came up for consideration and their ‘|Lord- 
ships observed: i 


“We are; therefore, satisfied that, | there 
is no. difference in the language cff sub- 
section (5) of Section 90 which militates 
against the application of the decision of 
their Lordships of the Supreme Couct.” 
Accordingly, it was held that no person 
who has not alleged corrupt practice, is 
entitled to give particulars or-instancss; but 
if he has alleged a corrupt practice Fhe is 
entitled, on showing good cause and jin ac- 


cordance with law of procedure, - 79 give 
instances of that corrupt practice.:}-In a 
subsequent decision reported in’ AJE} 1969 


SC 1201, (S. N. Balakrishna v. Ferrandez), 
while dealing with the question of aimend- 
ment, the Court explained the difference 
between the words. ‘material facts’ and 
‘particulars’ occurring in Section 83 (8) as 


ollows: 


“What is the difference ti tween 
material facts and particulars? Tha word 


‘material shows that the facts necessary to 
formulate a complete cause of action! must 
be statéd. Omission of a single material 
fact leads to an incomplete cause otijaction 
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of which a. 
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and the statement of claim becomes bad. 
The function of particulars is to present as 
full a picture of the cause of action with 
such further information in detail as to 
make the opposite party understand the 
case he will have to meet. There may be 
some overlapping een material facts 
and particulars but the two. are quite dis- 
finct......:. The material facts thus will 
show the . ground of corrupt. practice and 
the complete cause of action and the parti- 
culars will give the necessary ° information 
to present a full picture of the cause of 
action.” 

After explaining the difference between . 
the two, their Lordships examined the 
scope of sub-section (5) of Section 86 and 
observed: 


“The power of amendment is given in 
respect of particulars but there is a prohi- 
bition against an amendment “which will 
have the effect of introducing particulars of 
a corrupt practice not previously alleged in 
the petition.” One- alleges the corrupt 
practice in the material facts and they must 
show a ` complete cause of action, If a 
petitioner has omitted to allege a corrupt 
practice, he cannot be permitted to- give 
particulars of the corrupt practice.” 

the 


10. The two decisions of 
Supreme Court -— one reported in AIR 
1957 SC 444 which dealt with the old Sec- 
tion 83 (8) and the other reported in AIR 
1969 SC 1201, which deals with the present 
S. 86 (5)—-make the legal position clear 
that if the allegations in the election peti- 
tion relating to any corrupt practice amount 
to a complete cause of action or ground, 
subsequent amendment by way of furnish- 
ing further instances or amplification of the 
ground is permissible. If a petitioner has 
omitted to allege facts constituting a com- 
plete cause- of action of illegal or corrupt 
practice, he cannot be permitted to give 
particulars of the same by way of subse- 
quent amendment. In the decision report- 
ed in AIR 1969 SC 1201, this distinction is 
illustrated by the following observations: 

“If for example the charge is bribery 
of voters and the particulars give a few 
instances other instances can be added; if 
the charge is use of vehicles for free car- 
riage of voters, the particulars of the cars 
employed may be amplified. But if the 
charge is that an agent did something, it 
cannot be amplified by giving particulars 
of acts on the part of the candidate or vice 
versa, | 

Ii. Learned Counsel for respon- 
dent refers ‘to the decisions reported in 
AIR 1969 SC 677, (Mohan Raj v. Surendra 
Kumar) and AIR 1971 SC 872, (Kashinath 
v. Kudsia Begum), in support of' his con- 
tention that a defective petition cannot be 
allowed to be-amended. The facts in both 
these cases are entirely different and not 
relevant to the point involved here. In 
the- former case, the. election petition was 
dismissed for non-compliance with S. 82 (b) 


172 Ori, 


in not impleading one of the candidates 
who had withdrawn his nomination, but 
against whom allegation of corrupt practice 
had been made. By the amendment, an 
attempt was made to withdraw his name 
to save the petition. In those circum- 
stances, it was held that an amendment o 
. a defective petition cannot be allowed. In 
the latter decision, a similar defect occur- 
red and the proposed amendment was that 
the corrupt practice was committed by one 
Sanitary Inspector in the company of a 
candidate who had withdrawn e allega- 
tions in the original petition having attri- 
buted corrupt practice to such candidate 
who had not been impleaded as a party. 
These are cases where the petitions were 
defective and entailed peremptory dismis- 
sal and not cases where by the proposed 
amendment further particulars or amplifica- 
tion of a ground already alleged was 
sought to be made. 


12. The next eu 
in the circumstances of the present case, 
there is any legal bar to allowing the 
amendments. In paragraph 10 (iii) of the 
election petition, the egation is to the 
following effect:— 

“That the opposite party attended a 
meeting of the ‘Youth-club’ at Dewanbazar 
on 2-38-71 at 7.80 p. m. and exhorted the 
voters present to vote for him and to see 
that he is elected in which case he will 
try his best to help the club financially. He 
immediately promised a mike and paid 
money for it. 

Under Section 128 (1), ‘bribery’ has been 
defined as any gift, offer or promise by a 
candidate or his agent or any other person 
with the consent of a candidate or his 
election agent of any aie to any 
erson whomsoever with the object direct- 
y or indirectly of inducing, ete. The 
averments in paragraph 10 (iii) of the elec- 
tion petition contain allegations of a com- 
plete cause of action, i. e., a corrupt prac- 
tice mentioning the date, time and place 
where the respondent is alleged to have 
promised some gratification, if the electors 
voted for him. The point is whether 
the proposed amendment is intended to 
furnish further particulars or amplification 
of the ground or whether by allowing the 
amendment, there will be a change in or 
addition to the ground alleged in the elec- 
tion petition. In the proposed amendment 
also, the substance of the allegation is that 
the respondent committed the corrupt prac- 
tice by making payment by cheque through 
an agent and promising to pay the balance 
towards the price of the mike. The pro- 
posed amendment does not amount to mak- 
ing an allegation that the corrupt practice 
was committed by the apen The propos- 
ed amendment only seeks 

ther particulars by citation of additional 
instances and amplification of the ground 
already taken. The second amendment 
proposed refers to addition of alleged user 
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to furnish fur- ' 
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of certain vehicles, the expenses of which 
were not included in the return of election 
expenses, as required under Section 77 of 
the Act. Already in para seana 21, the al- 
legation contains a charge of violation of 
the requirements of Section 77 by non- 
inclusion of the expenses of certain vehi- 
cles. in the return of election expenses. By 
the amendment, a few more instances are 
sought to be added to it. Therefore, there 
can be no legal bar to such an amendment. 


13. - Respondent filed his written 
statement on 9-8-71 and the issues were 
settled on 23-8-71. The petitioner could 
have tiled this amendment petition much 
earlier. However, considering the fact that 
the particulars sought to be added by way 
of amendment are similar in nature to 
those already alleged in the petition, the 
respondent will not be seriously prejudiced, 
if the proposed amendments are allowed, 
mpgs I order that the amendments 
as prayed for in the petition dated 20-9-71 
be allowed together with the corrections as 
prayed for in the petition dated 8-10-71, 
subject to the petitioner paying Rs. 200/- 
(two hundred) as costs to the respondent 
within ten days, failing which, the amend- 
ment petition shall stand rejected. The 
counter of the respondent be also allowed 
to be amended as prayed for in his peti- 
tion dated 22-10-71. 

Order accordingly. 





AIR 1972 ORISSA 172 (V 59 C 52) 
A. MISRA, J. 

M/s. Kalinga Otto (P) Ltd., Petitioner 
v. M/s. Charanjit Kochhar, Opposite Party. 

Civil Revn. No. 217 of 1970, D/- 7- 
10-71, from order of S. K. Mohanty Sub- 
J, Sundergarh, D/- 6-4-1970. 

(A) Arbitration Act (1940), Sch. J, 
R. 4 — Reference to umpire — Unilateral 
reference by one of the arbitrators — Vali- 
dity. (X-Ref:— S. 5) 


Unilateral reference to umpire by one- 
of the arbitrators is not in keeping with the 
requirement of second clause of Rule 4 
even if intimation of reference is given to 
the co-arbitrator and does not entitle the 
umpire to enter on the reference. Delivery 
of the notice by the arbitrators necessarily 
means joint action on their’ part and not 
unilateral action by one of the arbitrators 
with intimation to the other. (Para 5) 

(B) Arbitration Act (1940), Sch. I, 

. 4 — “Entering on reference” ——- Inter- 
pretation of — When does arbitrator enter 
on the reference. 


An arbitrator does not enter upon a re 
ference the moment he accepts to work as 
an arbitrator, nor can it be said that he 
enters upon a reference only when he ac- 
tually hears the reference. An arbitrator 
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enters upon a reference when, after havin 
accepted the reference, he applies his min 
and does something in furtherance and 
execution of the work of arbitration, The 
exact date as to when an arbitrator erters 
on a reference in a particular case, Fow- 
ever, will have to e determined on the 
facts and circumstances of that case. , 
(Para! 7) 
‘Hence, it cannot be said that the arbi- 
trator has entered on the reference onlr| on 


the date when he held the first sitting. ` 
(Para 7) 


(C) Arbitration Act (1940), S. &|— 
Leave of. Court to revoke authority of um- 
pire — Order granting leave cannot] be 
corrected in revision on ground that it is 
ei (X-Ref:— Civil P. C. (1308), 

« 115). 


The Court had jurisdiction to deal with 
the application under Section 5 and crrive 
at its finding on an appreciation =| the 
materials before it. The legal position is 
well settled that the High Court in exer- 
cise of its revisional powers under Sec. |115, 
C. P. C. cannot correct errors of fact, how- 
ever gross, or even errors of law wnless 
the said errors have relation to the jurisdic- 
tion of the Court to try the dispute. . 

(Para 10) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 1036 (V 58) = | 
(1963) 2 SCR 9538, M/s. Amarchant 
Lalitkumar v. Ambica Jute Mills 


Ltd. 

(1963) AIR 1963 Madh Pra 148 £0) 
= 1962 Jab LJ 1099, Ramsahai ' 
Sheduram v. Harishchandra Duli-. 


chandji 
(1962) AIR 1962 SC 78 (V 49) = 
(1962) 2 SCR 720, Hari Shankar Lal 
v. Shambhu Nath 
(1957) AIR 1957 Pat 895 (V 44) 
1957 BLJR 456, Soneylal v. Lachhni A 


narain 16, 7 

(1956) AIR 1956 Bom 146 (V 48) = 
58 Bom LR 917, Dr. Babubhai 

Vanmalidas Mehta v. Prabodh 
Pranshankar Joshi . 1 6, 

(1955) AIR 1955 Punj 240 (V 49), 
Prince and Co. v. Governor Gener 

-~ in Council 

(1951) AIR 1951 Cal 78 (V 88) = 
55 Cal WN 147, Bajranglal Ladu 

ram v. Ganesh Commercial Co. — 7 


(1950) AIR 1950 Lah 174 V 87) = 
Pak Cas 1950 Lah 878, Abdul. 
Majid v. Bahawal Bakhsh 6, 7 
(1941) 1941-1 KB 396 = 110 LJKB 
54, Iossifoglu v. Coumantaros 6, 7 
(1922) AIR 1922 All 106 (V 9) = 
20 All LJ 272, Sardar Mal Hardct 
Rai v. Sheo Baksh Rai Sri Narain 7 
(1867) 1867-2 OB 523 = 86 LIOE. 
938, Baker v. Stephens ate 
S. Mohanty and K. N. Sinha, fer Peti- 
tioner; A. K. Mitra, P. Roy, A. C. 3Bhashra 
and R. Jhunjhunwala, for Opposite | Party. 


e 
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ORDER:—~ The facts givin 
this revision application, in brief, 
follows: 

The petitioner who entered into a con- 
tract with the Hindusthan Steel Ltd., Rour- 
kela, for mang 
connection wi the extension of the 
Jatter’s coke-oven plant engaged the opp. 
party as a sub-contractor to carry out cer- 
tain works concerning the contract. In or 
about April, 1966, the work was completed 
and the parties agreed by correspondence 
to refer their disputes to two arbitrators, 
one to be nominated by each. According- 
ly, Shri B. Das and Shri A. K. Sen were 
nominated as arbitrators by the petitioner 
and opposite party respectively. The two 
arbitrators by their letter dated 15-12-67 
informed the parties that they had appoint- 
ed Shri N. C. Deb as umpire and entered 
on the reference. At the first meeting of 
the arbitrators held on 23-2-68, it was de- 
cided that issues involved in the reference 
would be disposed of by them without par- 
ticipation of the umpire and the points on 
which they failed to agree would be re- 
ferred to the umpire. On 25-11-68, an 
application was filed before the learned 
Subordinate Judge, Sundergarh for extension 
of time to make the award who by his 
order dated 7-1-69 extended the time till 
6-8-69. On 1-2-69, Shri B. Das, arbitrator 
nominated by the petitioner wrote to the 
umpire requesting him to make an award 
as they, the arbitrators had failed to agree. 
He sent copies of this letter by way of in- 
formation to the parties as well as the joint 
arbitrator Shri A. K. Sen. On the basis of 
this letter, the umpire pares to assume 
jurisdiction and proceeded with the arbi- 
tration proceeding. The umpire by his 
letter dated 20-3-69 addressed to the par- 
ties requested them to obtain extension of 
four month’s time from the Court and in- 
formed them that only on receipt of such 
extension order action would be initiated 
by him. On 27-38-69, however, he gave 
notice to the parties fixing 11-4-69 at 
3.00 p. m. for hearing of the proceeding. 
The opposite party wrote a letter on 3-4-69 
to the umpire asking for an adjournment of 
the date of sitting pending receipt of opi- ` 
nion from his solicitors, but this was reject- 
ed by his letter dated 4-4-69. The repre- . 
sentative and solicitor of the opposite party 


rise to 
are aS 


-attended the sitting on 11-4-69 under pro- 


test. The umpire did not record their 
protest at the commencement of the 
minutes of the proceedings of that day and 
also arbitrarily purported to enhance his 
fee per sitting from Rs. 300/- to Rupees 
1,500/- in spite of objection by the repre- 
sentative of the opposite party, while the 
petitioners representative agreed to the 
same. The solicitors of the opposite party 
wrote a letter on 12-4-69 to the umpire 
questioning his right to assume jurisdiction 
and complaining about the manner in 
which the date for the sitting was fixed, 


certain constructions in - 
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the meeting was conducted and the minutes 
recorded. The umpire sent a reply to this 
letter on 26-4-69 wherein he denied the 
allegations and stated that the reply was 
without prejudice to further 
he might decide to take in view of the 
scurrilous mis-statements, grave distortion” of 
facts and highly defamatory allegations 
made. On these allegations, an application 
was filed by the opposite party anda Sec- 
tion 5 of the Arbitration Act for grant of 
leave to revoke the authority of the um- 
pire. The revocation was sought on the 
ground that the umpire had inherent lack 
of jurisdiction to enter on the reference and 
that he misconducted himself and the pro- 
ceedings in a manner which has created 
reasonable apprehension in the mind of the 
opposite party that the umpire will be 
biased. 

i 2. The learned Subordinate Judge 
allowed the application and granted leave 
as prayed for on the following. findings: (1) 
The umpire had inherent lack of jurisdiction 
to enter on the reference as both the arbi- 
trators had not referred the dispute to 
him; (2) the umpire assumed authority to 
enter on the reference before the arbitra- 
tors had allowed the statutory period to 
expire without making an award; (8) the 
. umpire misconducted himself by refusin 
to grant an adjournment of the date of 
sitting (4) by attending the. proceedings on 
11-4-69, the opposite party was not estop- 
ped or precluded from questioning the 
jurisdiction of the umpire and (5) there are 
reasonable grounds for apprehension in the 
mind of the opposite p that the umpire 
will be -biased in view of his conduct ex- 
hibited in fixing the date of sitting, refus- 
ing an adjournment, conduct of the meet- 
ing and the reply sent by him on 26-4-69. 
It is this order which is under challenge in 
the present revision. 


3. Learned Counsel for petitioner 
assails the impugned order on- the follow- 
ing grounds: (1) The Court ‘below was 
wrong in holding that there was ‘inherent 
lack of jurisdiction in the umpire. to enter 
on the reference; (2) the reference by Shri 
- B. Das, one of the arbitrators to the um- 
pire with a copy of the letter to the co- 
arbitrator is sufficient compliance with the 
requirements of Jaw in conferring jurisdic- 
tion on the umpire; (8) even if there was 
any irregularity in the umpire’s 
jurisdiction, the opposite party by his parti- 
cipation in the proceedings held on - 11-4- 
69 will be deemed to have submitted him- 
self to such jurisdiction and estopped from 
questioning it subsequently; (4) refusal to 
grant an adjournment applied for. by the 
opposite party and enhancément 
sitting fee are matters entirely within the 
competence of the umpire and cannot 
amount to misconduct or ‘as evidence of 
bias and (5) denial by the umpire in his 


reply dated 26-4-69 of the truth of the al- 


legations made against him cannot be con- 


action which. 


assuming ` 


of the. 
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sidered as affording reasonable grounds for 
apprehnsion of bias on his part. 

4, Points Nos. 1 to 8:— It is not 
disputed that the provisions set out in the 
First Schedule of the Arbitration Act are. 
applicable -to the arbitration proceedings in 
question by virtue of Section 8 of the Act. 
Rule 4 of the First Schedule provides that 
the umpire shall enter on the reference in 
lieu of the arbitrators on the occurring of 
any of the two following contingencies; (1) 
if the arbitrators. have allowed their time 
to expire without making an award and 
(2) if the arbitrators have delivered to any 
party to the arbitration agreement or to 
the umpire a notice in writing stating that 
they cannot agree. Rule 8 of the First 
Schedule prescribes that the arbitrators are 
to ‘make their award within one or other 
of the three alternative periods mentioned 
therein. Rule 5. préscribes the alternative 
periods within which the umpire is to 
make ‘his award. 


5. One of the points for considera- 
tion is whether any of the two contingen- - 
cies mentioned in Rule 4 had occurred to 
enable the umpire to assume jurisdiction to 
enter on the reference. ` Learned counsel 
for petitioner does not dispute that the- 
Court below had granted an extension of 
time to the arbitrators to make an award 
till 6-3-69, and therefore, before that date, 
the umpire could not have assumed juris- 
diction under the first clause mentioned 
above. One of his contentions is that 
where one of the arbitrators makes a refer- 
ence to the umpire with intimation to the 
co-arbitrator, it will be sufficient compli- 
ance with the requirements of the second 
clause. The second clause requires deli- 
very cf the notice in writing by the arbi- 
trators stating that they cannot agree, The 
letter dated 1-2-69 at Annexure A/1 was 
addressed to the umpire’ by Shri B. Das, 
one of the arbitrators and this cannot 
amount to delivery of notice in writing by 
the arbitrators. Delivery of the notice by 
the arbitrators necessarily means joint ac- 
tion on their part and not unilateral ‘action 
by one of the arbitrators with intimation to 
the other. The subsequent correspondence 
at Annexures A/2 and A/8 also makes the 
position clear that the letter at An- 
nexure A/l was not joint action of the ar- 
bitrators, but was only unilateral action by 
one of them. In the letter at Annexure 
A/2, Sri A. K. Sen took exception to his 
co-arbitrator having referred the matter to 
the umpire. Annexure A/S, the reply by 
Shri B. Das; to Shri Sen alsọ indicates that 
the reference made by the letter at An- 
nexure A/l was unilateral action and no 
joint action of the arbitrators. In this 
letter, it is stated: 


“As a last resort and to do justice to 
my appointment as Arbitrator I have refer- 
red the issue to the Umpire. In view of 
the above, I trust that you will agree to 
my steps already taken in the matter,” - 
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Therefore, the Court below .was right| in 
holding that this unilateral action of Shri 
B. Das is not in accordance with the'|te- 


quirements of the second clause to entitle 
the umpire to enter on the reference. 


6. The next contention of learned 
Counsel for the petitioner is that under jthe 
first clause of Rule 4 the umpire was com- 
petent to assume jurisdiction where the jar- 
bitrators allowed the time to expire witaout 
making an award. In this case, the time, 
extended by the Court below to make |the 
award, expired on 6-3-69. It is true that 
the letter by Shri B. Das to the umpire 
was addressed on 1-2-69 and some preli- 
minary correspondence might have ‘taken 
place, but the umpire must be deemed! to 
have entered on the reference only on‘j11- 
4-69, the date of the first sitting, and by 
then, the time allowed to the arbitrators 
had already expired. For opposite party, 
on the other hand, it is argued that though 
the first sitting was fixed by the umpir3 on 
11-4-69, he had already entered on: the! re- 
ference long before that date at a point o 
time before expiry of the period extended| by 
the court. Therefore, the assumption of ‘uris- 
diction by the umpire cannot be valid. Fer the 
purpose of appreciating the respective con- 
tentions, it is necessary to consider what 
the expression ‘entering on the referance 
means. Relying on the decisions reporte 
in AIR 1950 Lah 174 and AIR 1963 Madh 
Pra 148, itis contended that an arbitrator 
or umpire enters on the reference only, on 
the date on which he does the first appro- 
priate judicial dct in connection with | the 
controversy referred to him by way of exa- 
‘mining witnesses, hearing arguments |and 
the like. In the present _ case, therefore, 
the umpire will be deemed to have enter- 
ed on the reference only on 11-4-69 when 
in the presence of the parties for the |first 
time he applied his judicial mind to} the 
matters lend. On the other hand, it is 
argued by learned Counsel for opposite 
party that ‘entering on the reference’ takes 
place as soon as the arbitrators or umpire 
accept their appointments and communi- 
cate with eath other, and in any case, they 
will be deemed to have entered on the re- 
ference when they do something in further- 
ance and execution of the work of arbitra- 
tion. In support of this contention, reliance 
is placed on the decisions reported in 
1941-1 KB 896, AIR 1956 Bom 146; i| AIR 
1957 Pat 895 and AIR 1962 SC 78.. 


i T The facts of the case reported 
in AIR 1950 Lah 174, (Abdul Majid v. 
Bahawal Baksh), disclose that on a certain 
date the arbitrator decided’ that no further 
notice need be sent to one of the parties 
and on a subsequent date, the ex parte 
order was passed. Relying on the decision 
reported in AIR 1922 ÁN- 106, it was {held 
that “entering upon the reference means 








not when the arbitrator accepts the office: 


or takes upon himself the duty, but when 
he actually enters upon the matter cf the 
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reference, when the parties are before him, 
or under some beromptory order he is com- 
pelled to conclude the hearing ex parte. 
The Allahabad case which was followed 
had been decided relying on the decision 
Baker v. Stephens, (1867) 2 QB 528, where 
it was held that an arbitrator enters on the 
reference when he enters into the matter 
of reference either with both parties before 
him or under a peremptory appointment en- 


abling him to proceed ex parte. Learned 
Counsel for opposite party, however, refer- 
_ red to a later decision reported in 1941-1 


KB 396, oe v. Coumantaros) in 
which it was held that arbitrators enter 
upon a reference as soon as they have ac- 
cepted their appointments and have com- 
municated with each other about the refer- 
ence. This latter decision does not appear 
to have been brought to the notice of the 
Court, while deciding the case reported in 
AIR 1950 Lah 174. Following this latter 
decision of the English Court, a Division 
Bench of Calcutta High Court in the deci- 
sion reported in AIR 1951 Cal 78, (Baj- 
ranglal Laduram v. Ganesh Commercial 
Co.) held that the arbitrators must be held 
to have entered upon the reference when 
they take upon themselves the office of the 
arbitrators and exercise some function as 
arbitrators. In that case, it was held that 
the arbitrators entered upon -the reference 
when they accepted their appointment and 
instructed the Registrar to call for state- 
ments from the parties. In the decision re- 
ported in AIR 1956 Bom 146, (Dr. B. V. 
Mehta v. P. P. Joshi), it was held: 


“It may be going a bit too far to hold 

that the moment the arbitrator accepts an 
appointment he enters upon a reference. 
He must do some act which is referable to 
his position as an arbitrator and to nothin 
else before it can be said that he entere 
upon the reference.” 
A Dvision Bench of the Pama High Court 
in the decision reported in AIR 1957 Pat 
895, (Soneylal v. Lachhminarain), after a 
consideration of the various authorities~ on 
the point, held: 


“On a careful consideration ` ef the 
authorities discussed above, I have no hesi- 
tation in arriving at a conclusion that an ar- 
bitrator does not enter upon a reference 
the moment he accepts to work as an arbi- 
trator, nor can it. be said that he enters 
upon a reference only when he actuall 
hears the reference.’ In my opinion, as al 
ready observed, an arbitrator enters upon 
a reference when, after having accepted the 
reference, he applies his mind and does 
something in erance and execution of 
the work of arbitration. The exact date as 
to when an arbitrator enters on a reference 
in a particular case, however, will have to 
be determined on the’ facts and circum- 


The following observations in the decision 
reported in AIR 1962 SC 78, (Hari Shankar 


” 


Lal v. Shambhu Nath), clearly negative the 
view expressed in AIR 1950 Lah 174: | 


_ “J also do not consider it necessary to 
decide in this case as to when arbitrators 
can be said to enter on the reference or 
what is meant by ‘their being called upon 
to act’ by notice under Rule 8. of the First 
Schedule. I simply note that I agree with 
the view expressed in 1941-1 KB 896, 
that arbitrators enter upon a reference as 
soon as they have accepted their appoint- 
ment and have communicated with each 
other about the reference. This is a stage 
earlier than their starting the proceedings 
in the presence of the parties or under 
some peremptory order compelling them to 
conclude the hearing ex parte.” 


The above being the position of law as to 
the date when the umpire can be said to 
have entered on the reference or assumed 
jurisdiction, it follows that Mr. Mahanti’s 
contention that he assumed jurisdiction only 
on 11-4-69 when he held the first sitting 
cannot be sustained. It is, therefore, to 
be seen when he can be said to have en- 
tered on the reference. ' 


8. ‘From the correspondence, it ap- 
ears that on 1-2-69 Shri B. Das referred 
e dispute to: the umpire. 

dated 20-38-69 shows that on 12-83-69 the 
umpire had already received certain docu- 
ments and papers relating to the proceed- 
ing from Shri B. Das. Annexure D is a 
letter addressed by the umpire to both the 
arbitrators wherein he referred to the 
letter and Annexure A/1l and asked for 
forwarding to him certain documents and 
papers and intimated that his. sitting fee 


would be Rs. 300/- per day. The date of 
issue of this letter by the umpire to the 
arbitrators is not noted therein. This 


letter must have preceded 12-8-69, because 
on the later date, documents and papers 
were forwarded to him by one of the arbi- 
trators. This letter (Annexure D) undoubtedly 
was written in between the date of receipt 
of the letter dated 1-2-69 and 12-38-69. In 
this letter, firstly the umpire states that the 
reference was made to him by the letter at 
Annexure A/l. This shows that he assum- 
ed jurisdiction on the basis of the reference 
and not on account of the failure of the 
arbitrators to make an award within the 
statutory period. Secondly, he has intimat- 
ed that he.assumed jurisdiction from the 
date the letter of reference was sent to him. 
Thus, this letter establishes two things; that 
the umpire purported to enter on the re- 
ference before 6-8-69 and that he assumed 
jurisdiction on the basis of the reference 
and not on failure of the arbitrators to 
make an award. Such assumption of juris- 
diction was therefore illegal. | 

9. Next it is argued by Mr. Mo- 
hanti that even if there was any irregularity 
or illegality at the inception in the umpire 
assuming jurisdiction, opposite party having 
submitted to his jurisdiction on 11-4-69 is 
estopped from questioning it subsequently, 


k 


Annexure B` 
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In support of this contention, he placed 
reliance on a decision of the Punjab High 
Court reported in AIR 1955 Punj 240, 
(Prince & Co. v. G. G. in Council). The 
facts of that case are entirely diferent. That 
was a case where Government as a party 
to the reference were full E the 


l E aware o 
circumstances in which e umpire had 
een appointed, took part in the proceed- 


ings before without any objection as 
to any defect in his` appointment at the 
first Ppporuniiy and allowed the award to 
be made without any protest taking a 
chance of a favourable decision. In those 
circumstances, it was held that Government 
acquiesced in the appointment and waived 

eir objection. In the present case, such 
considerations do not arise. - Immediately 
on receipt of a copy of the letter at An- 
nexure A/l, Mr. Sen by his letter at An- 
nexure A/2 questioned the validity of the 
reference and even in the first proceedings 
held on 11-469, the representative of op- 
posits party attended under protest about 
the competency of the umpire to proceed 
with the reference. Thus, considered from 
any point of view, there was lack of juris- 
diction in the umpire to enter on the refer- 
ence and proceed with the matter. l 


10. Points Nos. 4 and 5:— Sec. 5 
of the Arbitration Act does not enumerate 
or indicate the grounds or circumstances 
on which the Court will grant leave for 
revoking the authority of an arbitrator or 
umpire. It is well-settled that the Court 
may grant leave if it is satisfied that there 
is reasonable ground for apprehension in 
the mind of the applicant that the arbitra- 
tor or umpire will be biased. In the deci- 
sion reported in AIR 1966 SC 1036, M/s. 
Amarchand Lalitkumar v. Ambica Jute 
Mills Ltd.), while dealing with the difer- 
ence between an application under Sec. 5 
of the Arbitration Act and one under Sec- 
tion 34, it was observed: 


“It is true that on an application under 
Section 5 it is not necessary to show that 
the arbitrator is in fact biased and it is 
enough to show that there is a reasonable 
ground for apprehension that the arbitra- 
for will be biased. But the — reasonable 
ground must be established to the satisfac- 
tion of the Court to which an application 
for leave to revoke the authority of an 
appointed arbitrator is made.” 


This -being the principle to be borne in 
mind while considering an application 
under Section 5, it is to be seen whether 
in the circumstances’ established in this 
case there are grounds for reasonable ap- 
prehension in the mind of the applicant 
that the umpire will be biased, and whe- 
ther this Court has jurisdiction under Sec- 
tion 115, C. P. C. to interfere with the 
conclusion of the Court below. According 
to Mr. Mahanti, the finding of the Court 
below that there are reasonable grounds for 
apprehension is erroneous. ïn short, the 


grounds for apprehension of bias put forth 


| 
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by the opposite party in his applica-ion 
tie Section are: (1) Assumption. | of 


jurisdiction by the bas Pe contrary to hw; 
(2) though in the [etter at Annexure] B 
ted 20-83-69 the umpire informed. the par- 
ties that action vli be initiated by aim 
only after receipt of order of extension iby 
the Court, by his subsequent letter at An- 
nexure C/1 dated 27-8-69 he fixed the 
date of sitting as 11-4-69 without any re- 
ference to his previous letter; (3) rejection 
of the prayer for an adiournment of the 
date of sitting, though opposite party pray- 
ed for an adjournment on the ground ‘hat 
he was awaiting his solicitors opinion about 
the competency of the umpire to proczed; 
(4) the arbitrary enhancement of the caily 
sitting fee by the umpire from Rs. 300/- 
to Rs. 1,500/- which was agreed to by the 
present petitioner and not accepted by the 
opposite party; (5) the manner of record- 
ing his protest in the minutes while parti- 
cipating at the sitting held on 11-469 and 
(6) tone of the letter of the umpire 
ated 26-4-69. The Court below was satis- 
fied by some of these circumstance: : as 
affording grounds for reasonable apprenen- 
sion in the mind of the opposite party that 
the umpire will be biased. What is contand- 
ed by Mr. Mohanti is that the Court below 
came to a wrong conclusion, and there‘ore, 
passed the impugned order. The point! is 
whether such an order is open to inte-fer- 
ence in revision on the ground that the 
conclusion is erroneous. It is not dispated 
that the Court below had jurisdiction! to 
deal with the application and arrive az| its 
finding on an appreciation of the materials 
before it. The legal position is well settl- 
ed that the High Court in exercise o! ' its 
revisional powers under Section 115, C! P. 
C cannot correct errors of fact, however 
gross or even errors of law unless the said 
errors have relation to the jurisdiction! of 
the court to try the dispute. In this ease, 
it is not and cannot be contended that the 
court below exercised a jurisdiction not 
vested in it or failed to exercise a jurisdic 
tion so vested. So also, it is not opes| to 
pea un to contend that in arriving | at 
e finding, the court below acted in exer- 
cise of its jurisdiction illegally or with 
material irregularity. Therefore, the ïm- 
pugned order is not open to interfersnce 
in revision on the ground that the finding 
of the court below is erroneous. Thus, I 

no merit in the contentions advanc 

on behalf of the petitioner. i 
Il. In the _ result, the rev-sion 
Fails and is accordingly dismissed with 

costs. | 
Revision dismi-sed. 
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AIR 1972 ORISSA 177 (V 59 C 53) 
R. N. MISRA, J. 


Dolagobinda Sahu, Appellant v. Nitya- 
nanda Sahu, Respondent. 


_ M. A. No. 68 of 1969, D/- 23-9-1971, 
from order of B. Mohapatra, Sub-J., Puri, 
D/ 6-2-1969. 


_ Civil P. C. (1908), O. 8, R. 18 — Set- 
ting aside decrees ex parte — Rule applies 
to ex parte final decree. 

Therefore where the Court is satisfied 
that there was sufficient cause for the ab- 
sence of the defendant due to his illness 
on the relevant date the ex parte decision 
should be set aside. AIR 1964 Orissa 55, 
Rel. on. (Para 8) 


Cases Referred: | Chronological Paras 
(1964) AIR 1964 Orissa 55 (V 51) = 

ILR (1964) Cut 45, Swarnamoyee 

v. Debendranath 9 
(1961) AIR 1961 Cal 584 (V 48) = 

65 Cal WN 585, Suresh Chandra 

v. United Bank of India Ltd. 2 
(1949) AIR 1949 Pat 68 (V 36), 

Surendra Kumar Singh v. Mukund 

Lal Sahu 9 


A. Mukherjee and A. K. Misra, for 
Arpe an S5. C. Mohapatra, U. S. Misra 
and J. K. Tripathy, for Respondent. 


JUDGMENT :— This appeal is direct- 
ed against an order passed under Order 9, 
Rule 18, C.P.C. by the learned Subordi- 
nate Judge of Puri refusing to set aside an 
ex parte final decree. 


2. On 29-10-68, the Commissioner 
submitted his report. The case was post- 
ed to 21-11-68 for objections. The appel- 
lant who was the defendant in the court 
below did not file his objection that day 
and the learned Trial Judge accepted the 
Commissioners report and directed the 
final decree to be prepared. When an 
application for reopening the matter was 
made by setting aside the order dated 
21-11-68 on the ground that ‘the appellant 
was ill at the material point of time the 


‘learned Trial Judge accepted the allegation 


of his illness, but refused to reopen the 
matter on the basis that to a final decree 
proceeding Order 9, Rule 18, C.P.C. had 
For his conclusion he 
relied upon a decision in AIR 1949 Pat 
68 (Surendra Kumar Singh v. Mukund Lal 
Sahu) and another reported in AIR 1961 
Cal 584 (Suresh Chandra v. United Bank 
of India Ltd.). The learned Subordinate 
Judge obviously lost sight of a decision of 
this Court directly dealing with the matter 
in ILR (1964) Cut 45 = (AIR 1964 Orissa 
55) (Swaranamoyee v. Debendranath). One 
of the questions posed in this case was, 
“Whether Order 9, Rule 18, C.P.C. is ap- 
pee to setting aside the ex parte final 
ecree?” In paragraph 6, his Lordship, the 
a aA ANN AR Al oR AEN 
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presant Chief Justice, answered the question 


“Tt cannot, however, be contended 
that due to non-service the : decree is 
null and void. But for setting aside such 
E decree the provisions of Order 9, Rule 

Civil Procedure Code are pace 
The learned Subordinate Judge should not 
have lost sight of such a direct decision 


_, On the point of this Court and should not 


have preferred to adopt a contrary view 
expressed in the decisions of some other 
courts which were specifically considered 
in the aforesaid decision and not relied 
upon. - 

3. In this view of the legal posi- 
tion and on the finding recorded by the 
learned Trial Judge that there was s 
cient cause for the absence of the ap el- 
lant on the relevant date I would allow 
the appeal, vacate the ex parte decision 
and deen that the matter shall be re- 
heard. But in view of the fact that the 
respondent is being called upon to contest 
the proceeding again there must be . 
order for costs. I would accordingly eall 
Epes the Seer to pay a sum of Rs. 32/- 

Mr. S. C. Mohapatra for the respon- 
eat within a month from today. Failin 
payment of the costs as directed this appe 
shall stand dismissed without further refer- 
ence to the Court. In case the amount 
is certified to have been paid within time 
the records shall be transmitted to the trial 
Court for giving effect to the decision. 


Appeal allowed. 





AIR 1972 ORISSA 178 (V 59 C 54) 
R. N. MISRA, J. 


Shanti Devi Agarwalla, Petitioner v. 
Kusum Kumari Sarkar and another, Oppo- 
site Parties. 


Civil Revn. No. 878 
16-9-1971, from order of J. : 
Dist. J., Cuttack, D/- 8-10-1970. 


Succession Act (1925), Ss. 283 (1) (ce) 
and 284 — Two wills — Probate proceed- 
ings in respect of first will —— Part of pro- 
perty purchased from one of the legatees 
relying on second will —~ Purchaser affect- 
ed if probate is granted — As vendor lega- 
tee is entitled to enter caveat, the pur- 
chaser having stepped into the shoes of 
the vendor is also entitled to enter caveat. 
(Paras 5, 6) 
Cases Referred: | Chronological Paras 
(1971) ATR 1971 Orissa 95 (V 58), 
Rao and Sons v. Chandramoni Dei 
(1971) AIR 1971 Orissa 103 (V 58) = 


86 Cut LT 854, Sakuntala Dasi v. 
Kusum Kumari Sarkar 


of 1970, D/- 
N. Patnaik, 


AP/BP/A154/72/MLD 


Shanti Devi v. Kusum Kumari (R. N. Misra J) 


‘within a 


A.I.R. 
oer AIR 1982 Cal 784 (V 19) = 
ger r fis , Nabin Chandra 
Chandra cme 
(1909) “10 Meal baen bes = 8 Ind 1 
ia tte an Shaha v. o , 
ar Shaha Paramanik 6 | 
(1901) ILR 28 roa 587, Lalit Mohan 
iti aa v. Navadip Chandra 


aed iL ILR 17 Mad 878, Rahamat- 
ullah Sahib v. mano Rau 

(1883) A Ind App = ILR 10 

9 (PC), ee ‘Nilmoni Singh 

DS < Umanath Mookerjee 

(1881) ILR 6 Cal 460, Kobes Chun- 
der Sil v. Bhobosoonduri Dabee 

(1879) ILR 4 Cal 360 = 4 Cal LR 


175, Komollochun Dutt v. Nil- 
ruttun Mundle 
(1876) ILR 2 Cal 208 = 25 Suth WR 


489, Baijnath Shahai v. Desputty 
Singh 5 


R. Mohanty, S. N. Kar and R. Sharma, 
for Petitioner; D. Mohanty, P. C. Moba- 
patra and A. Mukherji, for Opposite Par- 
ties. ` 

R. N. MISRA, J.:— In: a_ pending 
poe proerecng (0. S. No. 25 of 1966 

efore learned District Judge of Cut- 
tack an application was made by the peti- 
tioner purporting to be under Order 1 
Rule 10, C.P.C. read with Section 268 of 
the Indian Succession Act, 1925 to be add- 
ed as a party and enter caveat The learn- 
ed District Judge has refused leave to the 
petitioner. Hence this revision. . 


2. The historical background of 
the case may now be furnished in order to 
appreciate a lar required to be decid- 
edt One A - Chandra Sarkar owned 
Sh ala e eer in the town of Cuttack 
7 at L seat soe He died on ee ee 

usum Kumari ey posite party No. 1, 
admittedly was e wife. of Adhar, 
tala, opposite hs No. g 


the second wife. Her status as wife has, 
however, not been admitted by Kusum 
Kumari. 


Adhar is said to have left behind two 
wills — one executed on 5-4-62 which is 
registered document and the other is dated 
28-5-62 and it is not registered. Sakuntala 
applied for probate of the registered will. 


Her application was registered as O. S. No. 
16 of 1965. Kusum Kumari similarly ap- 
plied for probate of the unregistered will 


and her application was registered as O. 
No. 25. of 1966. The registered will has 
been marked as Ext. 2 and the unregister- 
ed will as Ext. C. 


The material difference between thé 
two wills both of which were executed 
eriod of about two months be- 
fore the death of the testator and with a 
gap of about seven weeks between the two 
inter se may now be noticed. Ext. 2 pro- 
vides that all the immovable and movable 
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roperties at Cuttack as also the pro 
Mt Sandargarh acquired by Adhar in ae 
name of the minor son through Sakurtala 
would go to her and ther son, and the rest 
of the immovable properties as also 
movables at Sundargarh would zo | to 
Kusum Kumari. Ext. C makes provision. 
that the residential house at J agannath 
Ballav in the town of Cuttack along with 
movables as also the homestead deser: bed 
in schedule Ka would go to Sakuntala 
and her son. They would be given main- 


tenance at the rate of Rs. 15/- per month ` 


out of the income of the other properties 
of the testator. All the remaining Dro- 
perties of Adhar are to go to Kusum 
Kumari. There is some difference in the 
description of Sakuntala in the two docu- 
ments. In the registered will she has 
been described as the wife while in Ext. 
C she seems to have been referred t3 as 

the keep. | 


On 27-10-64. Sakuntala sold the 
house at Cuttack to the petitioner for a 
sum of Rs. 20.000/-. Ext. C was disnited 
to be forged and it was sent out to an ex- 
pert for examination. The expert sent 
his report. but when he was to be əxa- 
mined he demanded a heavy fee. Ulti- 
mately by consent of the parties on /10- 
7-68 a fresh expert was required to 2xa~ 
Mine the document. On 10-9-68. Sakun- 
tala applied for withdrawal of her Dro- 
bate application. The ‘learned Trial Judge 
refused leave for withdrawal. That 

matter and a connected matter were sub- 
fiected to revisions before this Court in 
C. R. Nos. 140 and 141 of 1969. By 'de- 
cision dated 18-2-70 I vacated the crder 
of the learned District Judge and granted 
leave to Sakuntala to withdraw her seti- 
tion. My judgment is reported in AIR 
1971 Orissa 103. 


Soon after Sakuntala made an anplt- 
cation for withdrawal of her prcbate 
petition the petitioner made an anpli- 
cation on 16-9-68 to the court for leave 
to be added as a party and for permission 
to enter caveat. That application ‘has 
now been rejected and the order ire- 
jecting the application is impugned: in 
this revision. 


Be Mr. N. Mohanty for the ia, 
tioner contends that the petitioner has a 
substantial stake in the property anc ishe 
must be found entitled to resist grant of 
probate of the will (Ext. C). If Ext. C is 
accepted as a genuine will of Adhar 'and 
probate is granted to that document. /her 
vendor’s title to the property would stand 
negatived and her title to the pronmerty 
under the registered sale deed datec |27- 
10-64 would stand in jeopardy. Thur |she 
is entitled, according to Mr. R. Mohanty. 
to enter caveat and contest probate! of 
Ext. C. Answering the objection recard~ 
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ing delay he has contended that there is 
sumptuous evidence on record to show 
that Sakuntala. opposite party No. 2. was 
contesting the proceeding with the con- 
sideration money of the sale deed and as 
the vendor was litigating to support her 
own title thereby supporting the title of 
the vendee there had been no justifica- 
tion for the petitioner to directly appear 
in the case. It was only when the peti- 
tioner found that the opposite party No. 2 
was won over and was no more pressing 
her own title that she wanted to be 
brought on the record. Even if that is at 
a belated stage. in the circumstances she 
cannot be kept out of the proceeding on 
the basis of delay. 


4. Mr. D. Mohanty for the oppo- 
Site party No. 1 contends that the peti- 
tioner is not a person in respect of whom 
under provisions of the Indian Succes- 
sion Act general or special citation could 
have been made and. therefore. she must 
not be found to be competent to enter 
caveat. The ambit of enauirv in a pro- 
bate proceeding is limited and-the aues- 
tion of title of a third person cannot be 
allowed to be raised in a probate proceed- 
ing thereby enlarging the litigation. He 
next contends that the evidence in the 
case is already over and to allow the peti- 
fioner to get into the litigation at such a 
Stage would virtually amount to reopen- 
ing of the dispute and thereby preiudicing 
the opposite party No. 1. 

5. In view of these contentions 
Ne questions really arise for determina- 
ion:— 


(1) Is the petitioner entitled to enter 
caveat? and 


(2) Should caveat be permitted to be 

entered at the present stage of the pro- 
ceeding? 
Whether a creditor or heirs at law can 
enter caveat during probate proceedings 
in response to general citation came tobe 
dealt with by my Lord the Chief Justice 
in AIR 1971 Orissa 95 (Rao and Sons v. 
Chandramonj Dei). His Lordship quoted 
the dictum of the Privy Council in AIR 
1944 PC 11 (Sarala Sundari v. Dinabandhu 
Roy) where it had been said. 


“It is suggested that it is only those 
persons who could be cited before the 
grant of probate who are the persons who 
could apply to revoke the probate. In 
their Lordships’ view that is putting it on 
much too narrow a footing. One of the 
grounds for revoking probate is that the 
grant was obtained fraudulently by mak- 
ing a false suggestion which obviously 
covers-the case of putting forward a 
forged will just as (C) would cover the 
case of a person putting forward a forg~ 
ed will even if when he or she propound~ 
ed it. he or she did not know it was a 


- 


bad 


180 Ori,  [Pr. 5] Shanti Devi v. Kusum Kumari (R. N, Misra J.) 


forged will. In dealing with the first 
point that the grant was obtained fraud- 
ulently, it appears to their Lordships to 
follow as a matter of course that if a per- 


son is complaining that he. has in fact 


been defrauded. he is one of the persons 
who is injured by the fraud alleged and 
that person is entitled to have his redress 
by applying to revoke the probate and 
thereby cause the fraud to become in- 
operative. If he had not such a right as 
that. it is very difficult to know what 
right a creditor in those circumstances or 
a person injured by the fraud could have. 
Otherwise. the probate would stand: and 
he would be affected by the probate 
which had been obtained ex hvynothesi 
fraudulently. That is the view which 
was taken by their Lordships in 
(1882) 10 Ind. App 80 (PC) Raia Nilmon 
Singh Deo v. Umanath Mookherjee. It 
has been followed since in Calcutta and 
their Lordshins feel satisfied that in this 
case the applicants for revocation had 
every ground for applying and hada 
proper locus standi to come into Court 
ane ask that the probate should be re- 
voked.” 


On the basis laid in the decision of the 
Judicial Committee my Lord the 
Justice, proceeded to state. 


“The aforesaid Privy Council deci- 
sion is. therefore. a final authority in 
support of the proposition that the credi- 
tors of the heirs at law can ask for revo- 
cation of the probate on the ground that 
the will was forged. In principle it makes 
no difference whether they ask for revo- 
cation or they lodge caveat in response to 
a general citation.” 


That was a case of a creditor. The case 
in hand is one of a purchaser of a part of 
the property covered by the will of the 
testator. As far as facts are concerned. 
there is no dispute that if Ext. C is pro- 
bated the title of the petitioner by virtue 
of the sale obtained from the opposite 
party No. 2 would be in jeopardy. Under 
Ext. 2 the other registered will the oppo- 
site party No. 2 had right to the house. 
Probate of that will has no more been 
pressed and, therefore. the title of the op- 
posite party No. 2 by virtue of that will 
is not being considered. It has been 
alleged even by the present petitioner in 
her application before the probate Court 
that Ext. C is a forged will. Section 263 
of the Indian Succession Act provides the 
five grounds upon which revocation of 
probate can be asked for. As indicated in 
the decision of the Judicial Committee 
. the third ground is in relation to a forged 
will. The third illustration is also to the 
following effect:— 

"The will of which probate was 
obtained was forged or revoked.” 


`- bad 


Chief 


ALR 

The only point for examination is as 
fo whether a person like the petitioner 
can have locus standi to enter caveat. Mr. 
R. Mohanty has referred to a number of 
decisions to support his contention that 
the petitioner must be taken to have suffi- 
cient interest in contesting probate of 
Ext. C. In (1881) ILR 6 Cal. 460 (Nobeen 
Chunder Sil v. Bhobosoonduri Dabee) a 
Bench of that court was dealing with 
maintainability of the caveat by a decrees 
holder against the son of the testator who 
obtained attachment of some 
property which was the subiect matter 
of the will There were also two others 
who were seeking to enter caveat . be- 
cause under a mortgage executed by ‘two 
sons of the testator they had the interest 
of the mortgagees of a part of the im- 
movable properties left by the testator. 
Dealing with the maintainability of 
caveat by suéh persons it was said: 


“In the search which I have been 
able to make in the English reports and 
text-books, I can find no cases. and there- 
fore no decision, in which persons stand 
ing to the deceased’s estate in the relation 
in which the appellants respectively 
stand have entered caveat or applied to 
revoke grants. Probate and administra- 
tions in England only affect personal pro- 
perty. and no title to such property can 
be made without the act of the executor 
or administrator: It.is plain that morte 
gages by the next-of-kin of their shares 
in the deceased’s personal estate. before 
distribution of the assets by the executor 
or administrator if they ever occur there. 
must be of extreme rarity. It is almosf 
beyond the bounds of probability that a 
party would before probate take from 
the next-of-kin an assignment of their 
interest in the estate as upon an intestacv 
or that, if he did. he would not fortify his 
title by making the next-of-kin execute 
a power-of-attorney ‘authorising him to 
Oppose probate in their name. In this 
country. however. probate has effect over 
all the property of the deceased. both 
moveable and immoveable. and every~ 
thing that is capable of assignment is. ac- 
cording to the habits and practice of the 
people of this country. constantly being 
assigned, quite irrespective of whether 
the title is inchoate or imperfect. doubtful 
or bad. It cannot be disputed that the 
appellants have a direct interest in dis- 
puting the will. They allege that the will 
is a forgery and has been concocted for 


‘the purpose of overriding their mortgage 


and attachment.” 


In (1879) ILR 4 Cal. 360 (Komollochun 
Dutt v. Nilruttun Mundle) a Bench of 
that Court was dealing with the case of 
a purchaser from the next-of-kin of the 
pia as in the present case. It was 
held: 
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“The point is not directly before us$. 
but as at present advised. we think that 
the plaintiff could apply to revoke tae 
probate. He is interested by assignme-it 
in the estate of the deceased, and if thece 
be no will. he has a good title. at ary 
rate. as against Komollochun. as far as 
the will is concerned. Whether the see 
by the widow Bogolamove would Je 
good as against the reversioners. does rət 
appear to have been raisec and tried. Ve 
do not therefore see why he should rat 
apply to revoke the probate. T Je 
ground of the decision in Baijnath Shakai 
v. Desputty Singh ((1876) ILR 2 Cal 203) 
was. that the party there. a creditor Jİ 
one of the next of kin, had no interest in 
the estate of the deceased. (now not ies 
cepted in this Court as already indicated) 
A purchaser from the next of kin is in|a 
very different position from a creditor. i 
we thought that that decision went as far 
as to hold that a purchaser or an attaci= 
ing creditor could not apply for revoca- 
tion of a probate. we should. as at present 
advised, refer the point to be settled 3y 


a Full Bench, because we should disagime. 


from such a ruling.” 


On the aforesaid authoritv it would 
follow that a purchaser like the petitiorer 
has an interest. In (1894) ILR 17 Mad 
373 (Rahamatullah Sahib v. Rama Rau! lit 
was held that proof of a former will of 
the testator in which the defendant is D= 
terested is a sufficient intərest to contest 
the will set up. Although the oppos-te 
party No. 2 has not pressed Ext. 2 “Or 
probate. for the purposes of resisting she 
claim under Ext, C. Ext. 2 can now þe 
relied upon by the petitioner at least -OT 
sustaining her title following the will. In 
(1901) ILR 28° Cal 587 (Lalit Motan 
Bhattacharjee v. Navadip Chancra 
Kaparia. Maclean C. J. ard Banerjee. J. 
were dealing with a case of this type. oy 
testator left behind two sons as his h 
and from the date of the father’s decth 
upto the time the letters of administratn 
were granted the two sons had dealt wth 
the property as his heirs and at no time 
they had disclosed the will, They fad 
mortgaged and sold the property end 
dealt with it entirely as their own. Che 
of the purchasers asked for revocation of 
the letters of administration. The lorus 
standi to apply for revocation was |; 
issue, Maclean. C. J. stated: 

“Under these circumstances. the only 
question submitted for our decision is. 
whether the applicant had any lo-us 
standi to apply for revocation of these 
Letters of Administration. I think -he 
had. He stood virtually in the shoes of 
the two sons. who claimed to be the hes, 
and who had dealt with the property. as 
the sole owners of it. The applicant was 
the purchaser from the Leirs and. if “he 
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heirs could have applied for revocation of 
the Letters of Administration, I do nof. 
see why the purchaser could not do so. 
he being in the same position as they 
were. He was not in the position of an 
ordinary creditor. but was the purchaser 
from the heirs. I think. therefore. that. 
if the heirs were entitled to sue for re- 
vocation of the Letters of Administration. 
the purchaser from them had a locus 
standi to make a similar application.” 

In the present case the petitioner must be 
treated to have stepped into the shoes of 
the opposite party No. 2 and if the oppo- 
site party No. 2 was entitled to enter 
caveat certainly the petitioner would. 
She has in fact stepped into the shoes of 
the opposite party No. 2. In this case be- 
cause the purchaser has been wiven a 
higher right than the creditor and as the 
creditor is now being entitled to enter 
caveat. the purchaser would necessarily 
have that right. 


6. Sir Ashtosh Mookeriee. J. and 
Vincent, J. in (1909) 10 Cal LJ 263 


‘(Brindaban Chandra Saha v. Sureswar 


Saha Paramanik) have stated that any 


interest, however slight and even, if 
seems. the bare possibility of an interest. 


is sufficient to entitle a partv to oppose a 
testamentary paper or instrument. An- 
other Bench of the Calcutta High Court 
in 36 Cal WN 635 = (AIR 1932 Cal 734): 
(Nabin Chandra Guha v. Nibaran 
Chandra Biswas) after resorting to a 
reS of cases stated the legal position 
usi— 


“It is difficult to say that the Appel- 

lant (a purchaser) does not fulfil this re- 
quirement. The purchase that he had 
made stands the chance of being affected 
if the terms of-the Will were effective at 
the date of the suit; for then in certain 
events and circumstances that he pur- 
chased might be held to be only the right. 
title and interest of the tudgment-debtor 
and not the holding itself. A purchaser 
from an heir after the death of the testa~ 
tor has a locus standi and to have it, it 
is not necessary for the obiector to show 
that he had an interest in the estate at 
the time of the testator’s death. So also it 
has been held that an assignee from an 
heir of the testator after the latter’s death 
has locus standi to apply for revocation 
of a probate already granted.” 
In view of this state of authorities on the 
point in question I have no doubt in my 
mind that the petitioner is a person entitl- 
ed to enter caveat. The learned District 
Judge went wrong in holding that she was 
not so entitled. 


7. The next question for con- 
sideration is as to whether her application 
should fail because she came at a belated 
stage. Mr. R. Mohanty bas contended. as 
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{ have already indicated. that the peti- 
tioner’s interest was being properly look- 
ed after and guarded by the opposite 
party No. 2. It was only when she intimat- 
ed to the court of not pressing her pro- 
bate petition that the petitioner thought 
it necessary to come on the record to pro- 
tect her own interest. This really affords 
the true explanation as to why the peti- 
tioner had not come on the record at any 
earlier point of time. 


8. In view of what I have already 
said about locus standi of the petitioner, 
even if the probate is now granted by 
keeping out the petitioner from contest 
she would be competent to ask for revoca- 
tion of the probate. It would unneces- 
sarily give rise to a- fresh litigation. I 
think in the interests of justice and also 
advantage to the parties. and to avoid 
that future litigation it would be better 
to have the entire matter litigated in the 
present probate proceeding. Introduction 
of the petitioner into the arena of con- 
test at this stage might mean prolonga- 
tion of the proceeding at the trial stage. 
But it would certainly be less cumber- 
some than allowing an entirely fresh pro- 
ceeding on the basis of the praver for re- 
vocation of the will. The petitioner’s 
stake is large and she would certainly not 
remain content after probate of Ext. C 
is granted. I remember Mr. R. Mohanty 
to have reiterated at the Bar during hear- 
ing of this application: that even if she is 
kept out now it would only mean a fresh 
proceeding for revocation. In the cir- 
cumstances I think it appropriate to allow 
the petitioner to enter caveat by being 
brought on record on the basis of her 
application under Order 1. Rule 10 C. P. 
C. This, however. will have to be made 
on terms of costs and the learned District 
Judge. in case costs paid. must permit the 
parties to lead such further evidence as 
they seek to lead and in his opinion are 
relevant. I would allow this application. 
set aside the order of the learned District 
Judge and permit the petitioner to enter 
caveat on condition that she would pay a 
consolidated sum of Rs. 300/- to the op- 
posite party No. 1 within six weeks from 
today. If the payment is made in this 
Court and is duly certified. the record 
Shall go back to the learned District 
Judge for giving effect to the directions 
in the revision petition. On the other hand 
if there is default in pavment of the costs 
now ordered this revision application 
Shall be deemed to have been dismissed 
and no further action would be necessarv. 
The Deputy Registrar is called upon to 
take note of these directions. 


Petition allowed. 


j e => ~ + 
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A. I. E: 
AIR. 1972 ORISSA 182 (V 59 C 55) 

S. ACHARYA. J. 
Mahadey Ghose Appellant Vv: 


Antarjiyami Das and Others. Respondents. 


Second Appeal No, 87 of 1967. D/~ 5- 
7-1971. 


(A) Stamp Act (1899), Section 36 —« 
Admissibility of document in evidence 
not specifically challenged in trial court 
cannot be called in question in second ap- 
peal on the ground that document has not 
been duly stamped. AIR 1961 SC 1655, 
Foll. ( Para 6) 


(B) Civil P. C. (1908), Sections 100- 
101 — Finding of fact as to time when 
estate on abolition had vested in. State. 


Only because of the fact that official 
notification of vesting is not on record. it 
cannot be said that the court below was 
precluded from considering the fact on 
other evidence on record as to whether 
there was vesting of the estate by a parti- 
cular time. The finding of fact arrived af 
by the court below on a consideration of 


‘the various facts appearing on the evi- 


dence on record, is binding on the High 
Court in second appeal. (Paras 7. 8} 


Cases Referred: Chronological Paras 


(1961) ATR 1961 SC 1655 (V 48) = 
(1962) 2 SCR 333. Javer Chand v. 
Pukhrai 


= D. Mohanty. for Appellant R. C. 
Patnaik and Mrs. A. K., Padhi. for Res- 
pondent. 


JUDGMENT:—- Defendant No. T {fs 
the appellant in this Second Appeal. pre- 
ferred against the decision of the Sub- 
ordinate Judge. Berhampur in Title Ap- 
peal No. 203 of 1965-GDC reversing the 
decision of the Munsif. Berhampur in 
Title Suit No. 221 of 1963. dismissing the 
plaintiff's suit for declaration of their title 
to and recovery of-possession of the suit 
lands and for mesne profits and for an 
order to withdraw a sum of Rs. 400/- kept 
in deposit towards the price of the crop 
of the suit lands when the suit lands were 
involved in a proceeding under Section 
145. Cr. P. C. 


2. The plaintiffs suit is mostly on 
the following averments: 


The plaintiff No. 1 is the adopted son 
of Agadhu and the plaintiff No. 2 is the 
widow of the said Agadhu. The suit lands 
are Durmila Inam lands under Survey 
No. 202. The father of the plaintiff No. I 
purchased the suit lands from defendants 
1 to 3 the original owners by an 
unregistered sale deed (Ex. 1) dated 20-1- 
45. The said document (Ex. 1) was nof 
registered as the parties were verv close 
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relations of each other. After the 2x- 
ecution of Ext. 1. Agadhu. father of the 
plaintiff No. 1. possessed the suit lands for 
some time. and thereafter he got the same 
cultivated through one Natabar Das. jin 
that state of affair Agadhu died in [or 
about 1950. after which rlaintiffs 1 and 2 
continued to possess the sujt laids 
through the above named Natabar and 
thereafter through one Basu Das. and 
Sama Ghose (P. W. 3). the brother of the 
wife of the defendant No. 1. In 1961 trou~ 
ble started between the parties as the de- 
fendant No. 1 started cresting disturbaiice 
in the possession of the plaintiffs followed 
by a proceeding under Section 144. Cr.|P. 
C.. later converted into one under Sec- 
tion 145. Cr. P. C.. As the said proceeding 
terminated in favour of the defendant 
No. 1 the plaintiffs were forced to file this 
suit. 


It was further averred in the plaint 
that the suit lands were Durmila Service 
Inam lands and were given for rendering 
Paik service to the ex-intermediary |of 
Khallikote estate. which was abolishec.| in 
or about the year 1953. After vesting! of 
the estate, the plaintiff No. 1 filed peti- 
tions. Exts. 5 and 5/a. under Section 8 (3). 
Orissa Abolition Act. 1951 before the 
Estate Abolition Collector for settling’ the 
lands with him. and on those petitions. 
after due proclamation (Ext. 6) the lands 
were finally settled and rent assessec| in 
favour of plaintiff No. 1. as per order! of 
the Collector (Ext. 7) dated 7-1-60. This 
settlement as per Ext. 7 is one of the 
modes of acquisition of title to the suit 
property. and also proves the fact chat 
the plaintiffs acauired title suit lands| at 
that time. It is also urged in the plaint 
that the plaintiffs acquired title to the suit 
lands by adverse possession by long and 
continued possession of the suit pronertyv 
for over 12 years after execution of Ext. í 
on 20-1-45. 


3. The defendant No. I alone en~ 
tered contest in the suit. The averments 
in-his written statement are to the effect 
that the suit properties originally belong- 
ed to the three defendants. but the ‘de- 
fendants. 2 and 3 relinquished their 
interest in the suit lands ‘in favour 
of the defendant Nc. 1. and thus 
the defendant No. 1. had been in ex- 
clusive possession of the suit lands since 
then. The plaintiff's plea of possession 
and of acquiring title by adverse posses- 
sion is denied on the above facts. The 
above mentioned conveyance of the Dro- 
perty by Ext. 1 was denied as a fact ànd 
contested on legal grounds. It is avezred 
in the written statement that late Agedhu 
being a close relation of the defendant 
No. 1. was managing the affairs of ithe 
defendants. and in such state Agadhu 
might have taken the signatures of tiese 
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defendants on a piece of blank paper 
rae was subsequently converted into 


With regard to the plaintiffs aver- 
ment regarding the aforesaid proceeding 
under the Estates Abolition Act and the 
settlement as per Ext. 7 in favour of 
plaintiff No. 1, it is stated that the entire 
proceeding and the said settlement are all 
invalid in view of the fact that the estate 
actually vested in 1961 and not in 1933. 
as alleged by tthe plaintiffs. After the 
vesting of the estate in 1961 the defend- 
ant No. 1 got a notice (Ext. D) dated T- 
8-62 requiring him to submit the neces- 
sary papers relating to the suit lands and 
later the defendant No. 1 was rightly as- 


‘sessed to rent with respect to the suit 


lands. Accordingly. it is asserted that as 
this assessment was done at the proper 
time after the vesting of the estate the 
plaintiffs cannot question the title or 


.possession of this defendant in respect to 


the suit lands. It is also averred that the 
plaintiff No. 1 is not the adopted son of 
the above named late Agadhu and hence 
has no right to institute the suit. 

Defendant No. 3 more or less adopted 
the pleadings of defendant No. 1. Defend- 
ant No. 2 has been set ex parte. 


4, The trial court found that the 
plaintiff No. 1 was the adopted son of 
Agadhu and that Ext. 1 was a genuine 
document. It. however. arrived at the 
finding that Agadhu did not get posses- 
sion of the suit lands on or after the ex- 
ecution of Ext. 1. On that finding. the 
plaintiffs claim of adverse possession was 
negatived. It found that the suit was 
barred by limitation as the plaintiffs 
could not prove their title or possession 
within the statutory period prior to the 
institution of the sut. It also found that 
Ext. 7 did not create any interest or title 
in favour of the plaintiff No. 1. inasmuch 
as the Estates Abolition Collector im- 
properly exercised jurisdiction over the 
matter. as the estate comprising the suit 
land had not vested by the time of Ext. 7. 
On that finding. it concluded that Ext. 7 
would neither create any title. nor would 
it show or prove the fact of possession in 
favour of the plaintiffs. It further found 
from the final record of rights (Ext. B) of 
1952 that the defendant No. 1 had good 
title to the suit lands. 


5. The appellate court. on appre- 
ciation of the evidence on record and the 
admission of D. W. 3 in paragraph 4 of 
his examination-in-chief. to the effect 
that the plaintiff No. 1 is the adopted son 
of Agadhu. has agreed with the findings 
of the learned Munsif that the plaintiff 
No. 1 is the adopted son of Agadhu. It 
also rightly finds that the question as to 
whether the plaintiff No. i, is the adopted 
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son of Agadbu or not is not of much im- 
portance in this suit as Avadhu’s widow 
fs one of the plaintiffs in this suit. 


__ On an elaborate consideration. and 
discussion of the relevant evidence on 
record, both oral and documentary. it has 
inter alia arrived at the findings that the 
learned Munsif’s finding that Ext. I is a 
genuine document is correct: that the 
Plaintiffs and their predecessors~in-in- 
terest have been in possession of the suit 
lands ever since 1945 on the basis of Ext. 
i: that Ext. B of the vear 1952 cannot be 
conclusive evidence of possession in 
favour of defendant No. 1; that the settle- 
ment proceeding under the Estates Aboli- 
tion Act and the settlement made as per 
Ext. 7 in favour of plaintiff No. 1 show 
the conduct of plaintiff No. 1 as early as 
1959 that he was treating this pronertv to 
be his and was claiming possession of the 
same exclusively: that Ext. 8 dated 4-9-59. 
by which defendant No. 1 applied for the 
settlement of some lands without claim- 
ing therein the suit Survey No. 202, 
shows that he was not treating this pro- 
perty to be his own. which militates 
against defendant No. Ys assertion that 
he was in possession of the suit plot. No 
902: that the plaintiffs have title to the 
suit lands as seen from Ext. 7. and that 
the trial court was not tustified in hold- 
ling that the Estates Abolition Collector 
acted illegally and without jurisdiction in 
settling the lands in favour of the plain- 
- tiff No. 1. on the incorrect finding that the 
estate had not vested by 1959. — 


With regard to Ext. D dated 9-8-62, 
a notice in form ‘C’ under Section 5 (7) 
of the Estates Abolition Act. in the name 
of the defendants 1. 3 and others. issued 
by the Estates Abolition Collector. the 
appellate court finds that the said docu- 
ment has no connection with the vesting 
of the suit service inam lands as the same 
was only a notice for the production of 
the documents specified in the sckedule 
therein: and that there is nothing in Ext. 
D to show that the suit lands were settl- 
ed with the defendant No. 1. or that the 
estate was actually abolished after 1959 
as urged by defendant No. 1. It negatived 
the defendant’s contention to the effect 
that the plaintiffs suit is not maintainable 
in the Civil Court as it relates to a dispute 
relating to possession of the property 
which vested under the Estate Abolition 
Act. On the above findings. the appel- 
late court has allowed the plaintiffs ap- 
peal and set aside the judgment and de- 
cree of the trial court. Plaintiffs praver 
for mesne profit has been allowed. but 
there being no evidence on record on that 
matter, it has been ordered that the same 
would be examined under Order 20. Rule 
12. C. P. C. at a later stage. The plain- 
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tiffs prayer to get refund of a sum of 
Rs. 400/-. admittedly in deposit in a pro- 
ceeding under Section 145. Cr. P. C. has 
also been allowed. 


6. Mr. Mohanty. the learned 
counsel for the defendant-anpellant urged. 
on the basis of. the provisions of Sec- 
tion 35 of the Indian Stamp Act. that the 
court below acted illegally in ‘considering 
Ext. 1. which was not admissible for any 
purpose as the same was not duly stamp- 
ed. Mr. Mohanty has not been able to 
satisfy me from anything on record that 
the contesting defendant in the trial 
Court specifically obiected to the admissi- 
bility of Ext. 1 on the basis of the pro- 
visions of Section 35 of the Indian Stamp 


Act. The question that Ext. T is inadmis~ 


sible being insufficiently stamped was nof 
raised in the written statement filed by 
defendant No. 1. The trial Court’s judg- 
ment, dealing with issue No. 3 relating to 
the genuineness and validity etc. of Ext. 
1, does not anywhere deal with the ad- 
missibility of this document. nor is there 
any indication that its admissibility was 
opposed and/or challenged at the trial 
stage. On elaborate discussion on Ext. 1. 
the trial court found that Ext.1 was a 
genuine document. but being an unregi~ 
stered document it did not pass any title 
in favour of Agadhu. the vendee. At the 
appellate stage. however, it appears that 
the defendant. apart from contesting the 
genuineness of the document. also chal- 
lenged its acceptability in evidence on the 
ground that it was an unregistered docu- 
ment and insufficiently stamped as the 
amount of stamp used ‘therein was much 
less than what was required under the 
law. The appellate Court, however con- 
sidered that document. holding that such 


‘a document could be utilised in evi- 


dence for collateral purposes to show 
the date and nature of possession. It 
found that the plaintiffs relied upon 
Ext. 1 for the incidental purpose. 
namely to satisfy the Court. that ata 
particular time in 1945 they came to pos- 
sess the suit lands on the execution of 
Ext. 1. 


The learned counsel appearing for 
the respondents. on the basis of the pro- 
visions of Section 36 of the Indian Stamp 
Act. contends that Ext. I’ having been ad- 
mitted in evidence at the trial stage with- 
out any such obiection. its admissibility 
cannot be called in question at any stage 
of the suit, on the ground that the said 
document has not been duly stamped. 
The effect of the provisions of Sections 35 
and 36 of the Stamp Act has been well 
laid down by their Lordships of the Sup- 
reme Court in paragraph 4 of the deci- 
sion in Javer Chand v. Pukhrai Surana, 
(AIR 1961 SC 1655) which should be Dros 
fitably quoted below. 
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“That section is categorical in its 
ferms that when a document has once 
been admitted in evidence. such admission 
cannot be called in auestion at any stage 
of the suit or the proceeding on the 
ground that the instrument had not bæn 
duly stamped. The only exception re- 
cognised by the section. is the class of 
eases contemplated by Section 61. which 
is not material to the present controversy. 
Section 36 does not admit of other e- 
ceptions. Where a question as to the zd- 
missibility of a document is raised on the 
ground that it has not been stamped. or 

not been properly stamped. it has to 
be decided then and there where the co- 
cument is tendered in evidence. Once the 
Court rightly or wrongly. decides to ed- 
mit the document in evidence. so far as 
the parties are concerned. the’ matter is 
closed. Section 35 is in the nature oja 
penal provision and has far-reaching af- 
fects. Parties to a litigation. where stech 
a controversy is raised. have to be dr- 
cumspect and the party challenging the 
admissibility of the document has to “be 
alert to see that the document is not ed- 
mitted in evidence by the Court. The 
Court has to judicially determine “he 
matter as soon as the document is marked 
as an exhibit in the case, ss 


Once a document has been marked as an 
exhibit in the case and the trial has pro- 
ceeded all along on the footing that che 
document was an exhibit in the case end 
has been used by the parties in examina- 
tion and cross-examination of their wit- 
nesses. Section 36 of the Stamp Act 
comes into operation. Once a docum2nt 
has been admitted in evidence. as afore- 
said. it is not open either to the trial coirt 
itself or to a Court of Appeal or revision 
to go behind that order. Such an order lis 
not one of those judicial orders which are 
liable to be reviewed or revised by zhe 
same Court or a Court of superior iuris- 
diction.” 


= On the above authoritative view of 
the Supreme Court and fact that ihe 
admissibility of Ext. 1 was not specifi- 
cally challenged in the trial Court. if‘is 
not necessary for me to delve anv fir- 
ther into the above contention of Wir. 
Mohanty. and I reiect the same as being 
without any substance and/or weight. 


7. Mr. Mohanty next contended 
fhat the suit land being admittedly Dar- 
milla Inam land was itself an estate. end 
though the parent estate of Khallikote 
was abolished in the vear 1953. the estate 
comprising the suit lands vested only» in 
1961. and accordingly the aforesaid order 
of the Estates Abolition Collector as Der 
Ext. 7 dated 7-1-60 in favour of the plain- 
tiff No. 1 was passed at a time when the 
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said Collector had no jurisdiction over 
the matter. The above contention is 
based on the factual assumptions that the 
lands comprising the suit lands formed a 
Separate estate which vested only in 1961. 
The appellate court. on a very thorough. 
cogent and convincing consideration of 
the evidence on record, both oral and 
documentary. has in effect arrived at the 
finding that the estate in respect of the 
suit lands. had vested by 1959. In arriv- 
ing at the above finding. the appellate 
court. apart from other evidence, took 
into consideration the specific averments 
in Ext. 9 on which the defendant No. I 
himself asked for the cancellation of the 
settlement made under Ext. 7 in favour 
of the plaintiff No. 1. In Ext. 9 it is 
merely ‘tated that at the time when 
the plaintiff No. 1 filed his application for 
the settlement of the suit lands in the 
year 1959. and the said land was settled 
and assessed to rent in favour of the 
plaintiff as per Ext. 7. he (defendant No. 1) 
could not prefer his obiections as he was 
not in the village at that time. In that 
petition Ext. 9. the jurisdiction of the 
Collector to pass the aforesaid order in 
favour of the plaintiff was not challenged 
on any ground, much less on the ground 
that by the time the aforesaid order was 
passed in favour of the plaintiff. the 
estate had not vested in the State. The 
learned Collector. however. rejected the 
aforesaid application by his order con- 
tained in Ext. 10. 


The Court below. on a consideration 
of the various facts appearing on the evi- 
dence on record. has arrived at the find- 
ing of fact that the estate in respect of 
the suit lands had vested by 1959. That 

g of fact was not successfully as- 
sailed on any convincing ground. ‘That 
being so. the above contention of Mr. 
Mohanty becomes unacceptable for con- 
sideration. as the above finding of fact. 
which is binding on me in this second ap- 
peal, is contrary to the facts on which 
Mr. Mohanty based and/or founded his 
contention. The above contention accord- 
ingly fails. 

8. Mr. Mohanty. at the reply 
stage took up a new point to the effect 
that in the absence on record of the offi- 
cial notification of vesting the court below 
was not legally competent to consider 
and/or arrive at the finding that the 
estate vested in the State by 1959. Anart 
from the legality and/or the propriety of 
raising such a new plea for the first time 
in reply and that too in the second appeal. 
Mr. Mohanty could not support his above 
contention either on any specific legal 
provision and/or any case law to the 
above effect. As stated above. the court 
below. on a consideration of the evidence 
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on record both oral and documentary 
arrived at the conclusion that the estate 
vested in the State by 1959. The above 
finding of fact: was not assailed on any 
convincing legal ground. In my opinion 
only because of the fact that the official 
notification of vesting is not on record it 
cannot be said that the court was pre- 
cluded from considering the fact on other 
evidence on record, as to whether there 
was vesting of the estate by a particular 
time. J do not find any merit in this con- 
tention also. 

9. On the above considerations I 
do not find any merit in this second aw- 
peal which is hereby dismissed with costs. 

Appeal dismissed. 
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AIR 1972 ORISSA 186 (V 59 C 56) 
R. N. MISRA. J. 

Narayan Prusti, Appellant v. State 
and others. Respondents. 

M. A. No. 24 of 1971, D/- 10-9-1971. 
from B. C. Kanungo. Sub J.. Dhenkanal. 
D/- 24-4-1971. 

(A) Specifice Relief Act (1963). See- 
tion 41 (b) —- Certificate Officer — Court 
not subordinate to subordinate Judge — 
Bar of injunction under section applies. 


Certificate Officer appointed under 
Orissa Public Demands Recovery Act is a 
court for purposes of Specific Relief Act 
but the Court is not subordinate to the 
Subordinate Judge and hence an iniunc- 
tion cannot be granted by the Sub- 
ordinate Judge to restrain the Certificate 
Officer from proceeding with the certifi- 
cate case. 1971 Cri LJ 742 (Orissa). Rel. 
on. (Paras 5. 6) 


(B) Civil P. C. (1908), O. 39 E. 2 — 
Suit not covered by the rule — Interim 
injunction when can be granted. 


A suit to deny liability for Govern- 
ment dues imposed as penaltv for non- 
fulfilment of contract is not covered by 
the rule. In such a suit the rlaintiff 
claiming interim injunction must allege 
and establish that refusal to issue injunc- 
tion would necessarily result in irrepar- 
able injury. To be required to pay Gov- 
ernment dues was held not an irrepar- 
able injury in the instant case. 

(Para 7) 

Cases Referred: Chronological Paras 
(1971) 1971 Cri. LJ 742 = 36 Cuf 

LT. 1282. K. C. Nanda v. Certifi- z 

cate Officer Boudh 5 

S. C. Mohapatra and J. K. Tripathy. 
for Appellant. Addl. Govt. Advocate, for 
Respondents. 
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Naravan v. State (R. N. Misra JJ 


A. L.R 


JUDGMENT :— The plaintiff is in 
appeal. The Jearned Subordinate Judge 
rejected an application for interim in- 
junction pending disposal of the suit. The 
suit that is pending is for perpetual in- 
Junction restraining the defendants-re- 
spondents from proceeding with Certifi-~ 
cate Case No. 964~-C-IT-1962 before the 
Certificate Officer. Kamakshanagar. The 
plaintiff was a construction contractor 
and had undertaken to lay roads and 
raise buildings under the Sub-Divisional 
Officer of Kamakshanagar on behalf of 
the Tribal and Rural Welfare Department 
of the State Government. There were 
two registered instruments and one un-= 
registered instrument in respect of 5 of 
the items of work and in respect of the 
last item there was no document 
at all. The contracts were terminat- 
ed and extension of time was not allowed, 
but later on the contractor’s representa- 
tion the orders rescinding the contracts 
were withdrawn. Time was extended till 
30-5-61. but as the contractor did nof 
complete the works as per the contracts 
penalty was levied and costs of material 
were ordered to be recovered along with 
interest. The impugned certificate case 
for recovery of Rs. 1536.47 was initiated. 
The plaintiff filed the suit denving his 
liability and claimed interim injunction 
pending the suit. 

2. The learned Subordinate Judge 
has taken the view that Section 41 (b) of 
the Specific Relief Act of 1963 is a bar 
to grant of injunction and as ‘such in- 
junction against proceeding with the 
certificate case would not be issued to the 
certificate officer. Against this order of 
the learned Subordinate Judge the pre- 
sent appeal has been filed. 


3. Mr. S. C. Mohapatra for the 
plaintiff-contractor who is in appeal be« 
fore this Court contends that the certi- 
ficate officer is not a court and the learn- 
ed Subordinate Judge has taken an 
erroneous view of the law. Thus his con- 
clusion about non-maintainebilitv of the 
relief of the interim injunction is vitiated. 
According to Mr. Mohapatra. even if in- 
junction is not available by application of 
Order 39, Rule 1 C. P. C. such interim 
relief could be granted under Section 151 
C. P. C.. He next contends that keeping 
the background of the case in view the 
balance of convenience is in favour of 
not allowing the certificate case to pro- 
ceed till the disposal of the suit. The 
learned Subordinate Judge. according to 
Mr. Mohapatra. took an erroneous view 
of the law bv rejecting the petition for 
interim injunction. On the other hand. 
the learned Addl. Government advocate 
aprearing for the respondents contends 
that the certificate officer is a court and 
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as he is not subordinate to the learr. ed 
Subordinate Judge the bar of Section Al 


of the Specific Relief Act has full appliza- 
fion and no iniunction could be granted. 


4. It has. therefore. to be first ae 

mined whether the certificate officer is| a 
court and being a court whether he | jis 
subordinate to the learned Subordinate 
Judge. If the certificate officer is a coJrt 
and not subordinate to the learned Trial 
Judge. obviously Section 41 (b) of ihe 
Specific Relief Act woulé be a bar. to 
grant of injunction. 


| 
5. The question as fo whether the 
certificate officer under “he Public De- 
mands Recovery Act is a court came to be 
examined before a Divisicn Bench of ‘his 
Court in (1970) 36 Cut LT 1282 = (1371 
Cri LJ 742) (K. C. Nanda v. Certificate 
Officer. Boudh). In paragraph 10 of the 
fudement the various tests to constitute 

a court were indicated thus: | 


“(j In order to constitute a Court, 
în the strict sense of the term. it must 
exercise judicial power of the State. 
namely. the power which every sovereign 
authority must of necessity. have fo de- 
cide itself or its subjectis. whether ‘the 
rights relate to life. liberty or propectv: 
and as an essential condition thereof | it 
must have the power to give a decisior. jor 
definitive judgment which has finality 
and authoritativeness. | 


(ii) The court. in exercising -his 
fludicial power of the Stat2. must act iudi- 
cially. namely. its proceedings must jbe 
conducted with fairness and impartiality. 
normally characterising the proceedings 
în a Court of justice. | 


(iii) This judicial power must be in- 
vested with the Court by a statute. |in 
other words, it must exercise jurisdicvion 
by reason of the sanction of the law. and 
not merely by reason of voluntary sub- 
mission to such jurisdiction: and : 


(iv) The judicial decision which must 
thus be rendered presupposes existence 
of a lis. that is to say. controversies be- 
tween two or more parties involving: 

(a) presentation of respective cases 
of the parties to the dispute: 


. 

(b) determination of disputes on the 
question of facts and law by means!of 
evidence adduced bv the parties to the 
dispute and even with assistance of arsu- 
ment by or on behalf of the parties to the 
proceeding on the basis of the evidence 
recorded, and in the context of the law 
of the land.” 
Then it was held. 


“Thus. the ‘Court’ in addition fo noS- 
sessing the essential power to render a 
decision or definitive judgment having 
finality and authoritativeness and bincing 
upon the parties, must have the other 
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aforesaid attributes. The distinction be- 
tween a ‘Court’ and a ‘Tribunal’ which is 
not a Court rests solely upon the exist- 
ence or absence of the power to render a 
definitive or authoritative decision. 


It is next to be seen whether all the 
aforesaid requisites are to be found in the 
present case. It is. therefore. proper to 
consider the provisions of the Orissa 
Public Demands Recovery Act under 
which the impugned proceedings have 
been initiated against the petitioner and 
to determine whether the Certificate Offi- 
cer is a Court within the meaning of the 
Contempt of Courts Act. 


(Provisions of the Orissa Public De- 
mands Recovery Act were considered af 
length). 


Thus. it is clear that apart from all 
the trappings of a Judicial Tribunal. the 
essential condition. that is. existence of 
the power to give a decision or a defini- 
tive judgment which has finality and 
authoritativeness. is fully satisfied in the 
instant: case.” 


Therefore, in view of what has been laid 
down in the aforesaid Division Bench de- 
cision it must follow that the certificate 
officer under the Publie Demands Re- 
covery Act is a court. Mr. Mohapatra laid 
emphasis upon the fact that their Lord- 
ships were considering ‘court’ with re- 
ference to the provisions of the Con- 
tempt of Courts Act and. therefore. the 
conclusion that the certificate officer was 
a court for the purposes of the Contempt 
of Courts Act cannot be relied upon in 
the present setting. This contention of 
Mr. Mohapatra has to be repelled. The 
word ‘court’ is used in Section 3 (1) of 
the Contempt of Courts Act and with re- 
ference to the word ‘court’ as used in that 
sub-section the Division Bench was trv- 
ing to reach a conclusion as to whether a 
certificate officer is a court. The word 
‘court’ must be given precisely the same 
meaning —be it with reference fo the 
Contempt of Courts Act or the Specific 
Relief Act. The certificate officer. there- 
fore, must be held to be a court. 


6. The next question for examina- 
tion is as to whether such certificate offi- 
cer is subordinate to the learned Trial 
Judge in this case. Section 41 (b) of the 
Specific Relief Act provides. 


“An injunction cannot be granted — 
x x x x x x x 


(b) to restrain anv person from institut- 
ing or prosecuting any proceeding in a 
court not subordinate to that from which 
the injunction is sought. 


Mr. Mohapatra is not in a position to con- 
tend that the certificate officer is a court 
subordinate to the Subordinate Judge. 
Thus the bar under Section 41 (b) of the 
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Specific Relief Act squarely applies. The 
application in the trial Court was label- 
led as one under Order 39. Rule 2 CP.C. 
and not under Rule 1 thereof. The bar 
provided under S. 41 (b) of the Specific 
Relief Act was material for the purposes 
of the first proviso to Rule 1 as ver the 
amendment adopted bv this Court. So far 
as Rule 2 is concerned. there is no refere 
ence to the Specific Relief Act. The 
learned Trial Judge should have 
examined the case with reference 
to Rule 2 of Order 39 C. P. C. and not 
with reference to the bar under the pro- 
viso of Rule 1 of Order 39 C. P. C. Rule 2 
(1) of Order 39 C. P. C. provides: 


“In any suit for restraining the de- 
fendant from committing a breach of con~ 
tract or other injury of any kind. whe- 
ther compensation is claimed in the suit 
or not. the plaintiff may. at anv time 
after the commencement of the suit. and 
either before or after judgment. apply to 
the Court for a temporary injunction to 
restrain the defendant from committing 
the breach of contract or iniury complain~ 
ed of. or any breach of contract or iniurv 
ofa like kind arising out of the same con~ 
tract or relating to the same property or 
right” 

T. The suit In question is not of 
the type referred to it in Rule 2. Relief 
of injunction is both an eauitable as also 
a discretionary remedy. The amount 
claimed in the certificate case is Rs. 
1,536-47. If the certificate case is allow~ 
ed to be executed. the plaintiff would af 
the worst be called upon to pav the 
aforesaid amount. It has not been speci- 
fically pleaded as to what irreparable in~ 
jury would be caused by not restraining 
the certificate proceeding. Remedy of in- 
junction in the circumstances of this case 
cannot be made available for the mere 
asking for it. It was the duty of the 
plaintiff to clearly allege and establish. if 
the allegations were refuted. that he was 
entitled to protection. otherwise irrepar~ 
able injury would necessarily result. The 
plaintiff is a contractor of some standing 
and if he is made to pav a sum of Rs. 
1536.47 ‘no irreparable injury can be con 
ceived of. The parties 
amount are public officers of the State of 
Orissa and there is no apprehension of 
difficulty of reimbursement in the event 
of a decree in the suit. Taking all these 
aspects into consideration I am satisfied 
that it is not fit case where any injunc~ 
tion should be granted. 


The other contentions raised at the 
Bar for the appellant and the respond- 
ents need not be referred to in view of 
this finding. 

8. Thus. while vacating the rea- 
sons of the learned Trial Judge as irrele~ 
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A...R 
vant for the purpose I would hold tha® 
the plaintiff-appellant has not- been able 
to establish any justification for grantin 
Injunction pending suit. The appeal fails 
and is dismissed. There would be no 


order as to costs. . 
Appeal dismissed. 
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ceeding cannot be converted into a pure 
administrative proceeding disregarding 
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(B) Constitution of India, Art. 226 —s 
Administrative order — Interference. 
(Para 8) 
Order passed by a statutory body in 
excess of its jurisdiction is liable to be 
quashed though it is a purely admin= 
istrative order. (Para 8) 
(C) Constitution of India, Art. 226 —= 
Locus standi to file petition — Religious 
endowment — Appointment of trustee. 


(D) Orissa Hindu Religious Endow- 
ments Act (11 of 1952). Section 3 (x) — 
“Persons having interest” — Members of 
general public having right to offer wor- 
ship are interested persons. (Paras 12. 17). 


(C+D) The members of the general 
public who have a right to offer worship 
to the deities and offer their prayers are 
persons interested in the appointment of 
trustees to the property endowed to the 
deity. Hence they have locus standi to 
file writ petition challenging proceeding 
relating to appointment of trustees. 
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K. Misra and G. Rath. for Petitioners: R. 
Mohanty. M. Patra. B. 3. Dagara. S. 
Mohanty and S. C. Mohapetra. for Oppo- 
site Parties, 


RAY, J.:— This is an application a 
some of the villagers of Ampore for 
quashing the order dated 5-1-70 of the 
Endowments Commissioner appointing O. 
P. No. 1 as the interim trustee in respe ot 
of the religious institution known as 
Ampore Muth. This order of the Endow- 
ments Commissioner is appended to the 
application as Annexure 3. 


2. The Muth is a publie institu~ 
tion. It has four deities installed within 
its precincts. Vast landed properties hae 
been endowed for their seba-puia. and 
other purposes connected with the in- 
stitution. One Adhikari Rama Krushna 
Das is the recorded Marfatdar in respect 
of it. 


The said Marfatdar alłenated the ea- 
dowed properties by executing two Seka- 
Samarpan Patras. one in 1929 and the 
other in 1930. both in favour of one Para- 
meswar Das. The villagers challenged 
these alienations in T. S. No. 18 of 1942 
and succeeded in getting a judicial de- 
claration that those alienations were in- 
valid. He again executed two Seka- 
Samarpan Patras in favour of O. P. No. L 
one on 17-2-68 for a consideration of Bs. 
5,000/-. and the second on 12-11-68 for 
Rs. 8,000/-. These alienations were aggin 
challenged by the villagers in O. S. No. 45 
of 1968. and a permanent injunction 
against opposite party No. 1 was sought 
for. In this suit a receiver has been sp- 
pointed to manage the properties of the 
Muth. 


3. There is no controversy that the 
aforesaid Muth is a public Hindu Re- 
ligious institution which means that the 
dedication is for the use and benefit of the 
public. 


4. Some of the petitioners along 
with the other villagers apprised the En- 
dowments Commissioner of the gross mig- 


| 
Nabaghan v. Sadanarda (Ray J.} 


[Prs. 1-7] Ori. 189 


management and illegal alienations of the 
Marfatdar by an application dated 14-10- 
68 and requested him to take appropriate 
action under Section 7 of the Orissa 
Hindu Religious Endowments Act. by 
appointment of an interim trustee. Upon 
this, notice was issued to the Mahant as 
to why interim trustee shall not be ap- 
pointed and proceedings under Section 28 
shall not be instituted and an inauirv bv. 
the Assistant Endowments Commissioner 
into the management of the institution 
was ordered. The Asst. Endowments 
Commissioner upon inauiry found that 
there was mismanagement in the institu- 
tion and recommended. on the suggestion 
of the villagers, one Dhobei Das for am- 
pointment as interim trustee. The En- 
dowments Commissioner by his order 
dated 6-6-69 appointed Dhobei Das as in- 
terim trustee. This order is appended to 
the petition as annexure 1 


5. On 4-8-69. opposite party No. E 
made an application before the Endow- 
ments Commissioner (opp. party No. 2) for 
being recognised as hereditary trustee on 
the basis of documents of transfer of 
Marfatdari interest from the recorded 
Marfatdar, and. till determination of that 
question to be appointed as interim 
trustee in place of Dhobei Das. The op- 
posite party No. 2 that very dav recalled 
his previous order and appointed oppo- 
site party No. 1 as interim trustee. while 
directing to start a proceeding for deter- 
mining the validity of the claim of the 
opposite party No. 1. As soon as the peti- 
tioners became aware of this order dated 
4-8-69, contained in annexure 1. they fil~ 
ed an application on 26-11-69 for recall- 
ing the order dated 4-8-69. This matter 
was posted to 6-1-70 for hearing. by order 
of Sri D. P. Sharma. the then Endow- 
ments Commissioner. Thereafter when 
Sri B. K. Misra became the Endowments 
Commissioner, he suo motu disposed of 
the matter ex parte on 5-1-70 a dav 
earlier than the fixed date. 


6. The main opposition to this an~ 
plication is by opposite party No. 1 who 
has been appointed as interim trustee 
under the impugned order of the Endow- 
ments commissioner. The attitude of the 
Endowments Commissioner is ` lukewarm 
in this matter. He has filed a counter in 
this case, where he has stated that there 
would have been no difficulty to recon- 
sider the impugned order dated 5-1-70 on 
a subsequent date if the petitioners had 
moved him in the matter. and the learned 
counsel for the Endowments Commis- 
sinoer also has to obiection to give an on 
portunity to the petitioners now to be 
heard in the matter. 


Ts Two questions have been rais- 
ed by learned counsel for opposite party. 
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No. 1. First Section 7 of the Orissa Hindu 
Religious Endowments Act confers an 
absolute discretion on the Endowments 
Commissioner in the matter of passing in- 
terim orders as may be deemed necessarv 


for the proper maintenance of a religious . 


institution or proper administration of a 
religious endowment when a dispute con- 
cerning the same is pending and since the 
impugned order has been so passed in the 
exercise of his discretion it cannot be 
quashed. Secondly. the petitioners have 
no locus standi to invoke the jurisdiction 
under Article 226 of the Constitution of 
India as none of their existing and specific 
legal rights has been infringed and as 
such this application must fail in limine. 


8. The first question is now taken 
up. This involves examination of the 
ambit and scope of the power conferred 
under Section 7 of the Orissa Hindu Re- 
ligious Endowments Act. 1951 (Act No. 


11/52). Section 7 runs as follows:— 
“7, Powers and duties of Commis~ 
sioner:— 


(1) Subject to the provisions of this 
Act. the general superintendence of all 
religious institutions and endowments 
shali vest in the commissioner. 


(2) The Commissioner may do all 
things which are reasonable and neces- 
sary to ensure that the religious institu- 
tions and endowments are properly ad- 
ministered and that their income is dulv 
appropriated for the purposes for which 
they were founded exist. 

Explanation:— 


The Commissioner shall have power 
to pass such interim orders as he deems 
necessary for the proper maintenance of 
a Court.” 


It would be noticed that the 
religious institution or the proper ad- 
ministration of a religious endowments 
including the, power to pass such orders 
if and when necessary for the proper 
management of any institution when a 
dispute concerning the same is pending in 
section opens with the expression “sub- 
ject to the provisions of this Act.” To 
my mind this clause would govern sub- 
Section (2) and also the explanation. 
Thus, the powers which the Commission- 
er may exercise and the duties which he 
may perform under this section must be 
in regard to matters not otherwise pro- 
vided in this Act. and in areas not other- 
wise covered. Section 28 deals with 
Commissioner’s powers to suspend. re- 
move. or dismiss a trustee whether 
hereditary or non-hereditary of a religi- 
ous institution. Sections 35 and 36 deal 
with the subject-matter of declaring a 
hereditary trustee disqualified and fill- 
ing up vacancies. All these sections con- 
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on the Endowments 
Commissioner which is undoubtedly 
judicial. They also confer on him 
the powers to make interim orders. These 
sections clearly circumscribe the powers 
of the Commissioner to pass an interim 
order under Section 7. No such interim 
order can be passed until the Commis- 
sioner has, first of all. put the trustee 
under suspension under Section 28 of the 
Act and has declaréd him to be disaqualifi- 
ed and thereby causing a vacancy. There- 
fore. the Commissioner by an interim 
order passed under Section 7 cannot 
divest a hereditary trustee of his right 
of management. Any such order. passed 
in violation of Sections 28. 35 and 36 of 
Act 11/52 would be beyond his iurisdic- 
tion. Similar view was taken by a Divi- 
sion Bench of this Court in the case of 
Sarat Kumar Mohanty v. Gourhari Sama-~ 
ntaray. (1955) 21 Cut LT 93. In this case 
Section 11 of the Orissa Hindu Religious 
Endowments Act. 1939. was being con- 
strued. Section 11 runs as follows- 


fer a jurisdiction 


"11. Subject to the provisions of this 
Act and of any rules made under it and 
of any scheme settled or deemed to be a 
scheme settled under this Act. the general 
superintendence of all religious endow- 
ments shall vest in the Commissioner and 
he may do all things which are reasonable 
and necessary to ensure that maths and 
temples are properly maintained and that 
all religious endowments are properly ad- 
ministered. 


Explanation:— The general powers 
of superintendence of the commissioner 
shall include the power to pass such in- 
terim orders as he deems necessary in the 
interests of the proper maintenance of a 
math or temple or the administration of 
a religious endowment.” 


In 1951 Act Section 11 of 1939 Act has 
been substantially reproduced bv splitt- 
ing it up into two sub-sections. So the in- 
terpretation of Section 11 of 1939 Act 
given by a Division Bench of this Court 
will directly applv to this case in inter- 
preting Section 7. Their Lordshins in the 
afcresaid case held: 


“The power vested by Section 11 of 
the Hindu Religious Endowments Act. 
1939. should be read subiect to the other 
provisions of the Act and of any scheme 
settled or deemed to be settled under it.” 
and further said that it is an error to 
think that S. 11 is an over-riding section, 
and that all other provisions of the Act 
must be read as subordinate to it. Thus. 
the impugned order appointing opposite 
party No. 1 as an interim trustee under 
Section 7 of the Orissa Hindu Religious 
Endowments Act 1951 would be ultra 
vires and without jurisdiction. Any order 
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of a statutory body passed in excess of 
jurisdiction is liable to be auashed in 
exercise of powers under Art. 226. So. 
even though the order (annexure 3) ‘is 
construed as a pure administrative order 
it is, on the very ground of having been 
passed in excess of jurisdiction, liable to 
be quashed. | 


9. There is another approach fo 
this question. On the basis of the applica- 
tion of the villagers dated 14-10-68 an in- 
auiry was instituted by the Assistant 
Commissioner of Endowments. A notice 
had been issued to the hereditary trustee 
asking him to show cause why a proceed- 
ing under Section 28 of the Orissa Hindu 
Religious Endowments Ac: shall not. be 
started against him. The petition of the 
villagers contained allegations of the 
nature contemplated under Sections 28 
and 35 of the Orissa Hindu Religious En- 
dowments Act. After holding an inauiry 
the Assistant Commissioner recommend~ 
ed appointment of one Dhobei Das as an 
interim trustee. Sub-section (2) of Sec- 
tion 28 provides that when it is proposed 
to take action under sutk-section (1) of 
Section 28. the Commissioner or the AS- 
sistant Commissioner may frame charges 
and pending disposal of the charges may 
place the trustee under suspension and 
appoint a fit person to discharge the furnc- 
tions of the trustee. It will be seen from 
the notice served on the hereditary 
trustee that he was given a copy of the 
petition of the villagers dated 14-10- 1968 
which contained all the charges against 
him. In the context of these facts. though 
the order of appointment of interim 
trustee is purported to have been passed 
under Section 7 of the Act. it must be 
referable to one as passed under Seç- 
tion 28 of the Hindu Religious Endow- 
ments Act. because where an authority 
acting under a statute passes an orcer 
purporting to be one under a section 
which will make that order without iuris- 
diction but will be with jurisdiction ‘lif 
deemed to have been passed under an- 
other section. then such order must be 
referable to the appropriate section which 
will uphold its validity rather than make 
it void. As already stated. the hereditary 
trustee had been asked to show caube 
against the proposed action under Sec- 
tion 28 and to meet the allegations of 
malfeasance and misfeasance. . Therefore. 
such an order was passed in course ofja 
judicial proceeding. because there is no 
manner of doubt that a proceeding under 
Section 28 or Section 35 and Section 36 
is a judicial proceeding. The ist. order 
dated 6-6-69 of the Endawments Com- 
missioner appointing Dhobei Das as ih- 
terim trustee was passed after hearing 
the villagers, and after noticing the here- 
ditary trustee, That was recalled end 
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subsequently another appointment was 
made by order dated 4-8-69 which was 
passed ex parte. This order must be 
deemed to have been passed in the pro~ 
ceeding which commenced on the ap= 
plication of the villagers dated 14-10-68. 
It was, therefore. highly improper for the 
Endowments Commissioner to substitute 
a judicial order. by another order passed 
ex parte. Accordingly. the villagers again 
moved the Endowments Commissioner 
for recalling the order dated 4-8-69. 
After some adjournments the matter was 
finally posted for hearing to 6-1-70. A 
day prior to that he administratively dis- 
posed of the objection petition by an order 
which is impugned here. Thereby two 
things were done. A judicial order (or?) 
quasi-judical proceeding was converted 
into a pure administrative proceeding by 
overriding the decision of his predecessor- 
in-office to treat the matter in a judicial 
manner, and taking away from the peti- 
tioners their right of hearing which they 
had not only by reason of their being 
parties to the proceeding. but also by rea- 
son of the previous order by which they 
were directed to be heard on 6-1-70. This 
amounts to gross disregard of all the 
Principles of natural justice. and shows 
an utter arbitrariness which appears to 
have transgressed all bounds of reason- 
ableness in that the Endowments Com- 
missioner having decided to act. judicially 
overnight changes his mind and acts 
capriciously. 


10. The impugned order in the 
context of aforesaid facts gives a clear 
indication that the Endowments Commis~ 
sioner did not act in a fair and iust man- 
ner. Even in exercise of administrative 
power certain rules of natural justice 
have to be observed. In A. K. Kraipak’s 
case, AIR 1970 SC 150 the Supreme Court 
has said:— 


“The concent of rule of law would 
Tose its vitality if the Instrumentalities of 
the State are not charged with the duty 
of discharging their functions in a fair 
and just manner, The requirement of 
acting judicially in essence is nothing but 
a requirement to act justly and fairly and 
not arbitrarily. or capriciously.” 
mes another place. their Lordships have 
S$ — 


“With the increase of the powers of 


‘the administrative bodies it has become 


necessary to provide guidelines for the 
just exercise of their powers. To pre- 
vent the abuse of that power and to see 
that it does not become a new despotism, 
Courts are gradually evolving the princi- 
ples to be observed while exercising such 
powers. In matters like these public good 
is not advanced by a rigid adherence to 
precedents. New problems call for new 


"92 Ori, {Prs. 10-13] 


solutions, It is neither possible nor de- 
Sirable to fix the limits of quasi-judicial 
power.” 


Assuming, in the present case. that a pro- 
ceeding for reviewing the order dated 4- 
8-69 was administrative. the Endowments 
Commissioner having decided to proceed 
judicially in the matter cannot overnight 
change his original stand and in effect dis- 
miss the application prematurely. This is 
the sort of despotism and capriciousness 
which the Supreme Court conceived of in 
the aforesaid Krainak’s case. 


11. My aforesaid conclusions thus 
are: (a) The proceedings. in which the 
impugned order annexure 3. was passed. 
Were judicial notwithstanding that the 
Said order or its previous orders were 
purported to have been passed under 
Section 7 of the Orissa Hindu Religious 
Endowments Act. 

(b) Even if it is an administrative 
order the same has been passed caprici- 
ously and despotically in violation. of all 
principles of natural justice. 
| (c) The impugned order even if it be 





assumed to be one passed under Section 7 
would be in excess of jurisdiction. 


_ The impugned order is. for all the 
aforesaid reasons. liable to be auashed. 


12. The next point is whether.the 
villagers have a locus standi to maintain 
the writ application. The petitioners be- 
long to the Hindu community of village 
Ampore where the religious institution is 
situated. The institution is a public one 
end the petitioners claim to be interested 
in this endowment. They claim as members 
of general public a right to offer worship 
to the deities and offer their pravers. 
This claim is not denied by the Endow- 
ments Commissioner. In face of this 
claim. it is futile to contend that the peti- 
tioners are not persons interested in this 
endowment. Under general law of re- 
ligious endowments, such persons can file 
suits against the Mahant if he is himself 
guilty of misappropriation of the endowed 
property and against the alienee if the 
Mahant transfers such property without 
any legal necessity and the Mahant is 
unwilling and unable to act. In such 
eases, the plaintiff cannot claim to re- 
cover possession but he may sue to have 
the transfer set aside and for anv other 
consequential relief which may be adapted 
to the circumstances of a particular case. 
(See. The Hindu Law of Religious and 
Charitable Trusts by B. K. Mukheriee. 
1952 Edn. 369). Further. the expression 
"persons having interest” has also been 
defined in Section 3 (x). According to this 
definition a person having interest, in case 
of a math. means a person professing the 
Hindu religion, and in case of a temple. 
a person who visits or is entitled to visit 
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the temple for darsan of the deity or to 
attend at the performance of worship or 
service in the temple or who is in the 
habit of attending such performance or of 
partaking in the benefit of the distribu- 
tion of gifts thereat. The petitioners 
therefore. are all persons having interest. 
"A person having interest” as defined in 
this Act is given some status and some 
rights under provisions of this Act. A few 
instances may be cited. In scheme pro- 
ceedings under Section 42 persons having 
interest shall be consulted. In fixing 
standard scales of expenditure in respec? 
of religious institutions other than maths 
under Section 34 and in respect of maths 
under Section 37. a person having interest 
has a locus standi to make suggestions to 
the Endowments Commissioner. A person 
having interest has.a right of anneal 
under Section 44 from an order publish- 
ed under Section 43 (4). Thus. the neti- 
tioners are persons having sufficient inter- 
est in the endowments. recognized unde? 
the general law and also conferred ex- 
pressly by Statute and those interests 
would obviously be jeopardised if the 
properties of the religious institution are 
transferred. mismanaged or  unautho-~« 
risedly alienated. In this case the neti- 
tioners were being prejudiced by the im- 
Pugned order and their interests preiudi~ 
cially affected by placing the management 
of the institution in the hands of one who 
had illegally grabbed the properties of 
the institution under an illegal transfer. 
Further. as persons having interest. the 
petitioners had raised a matter of dispute 
before the Endowments Commissioner 
who had entertained it and had allowed 
the petitioners a locus standi to be heard 
in the matter and had posted the same to 
a date for hearing and thus they were 
prejudiced by the impugned order.’ 


13. In this connection. reliance 
was placed by the petitioners on some de= 
cisions. The first decision is of the Sup- 
reme Court in the case of Venkateswara 
Rao v. Govt. of Andhra Pradesh. AIR 
L966 SC, 828. It has been there held: 


“Art. 226 confers a very wide power 
on the High Court to issue directions and 
writs of the nature mentioned therein for 
the enforcement of any of the rights 
conferred by Part ITI or for anv other pur- 
poss. It is. therefore. clear that persons 
other than those claiming. fundamental 
Tight can also approach the Court seek- 
ing a relief thereunder. The Article in 
terms does not describe the classes of per- 
sons entitled to apply thereunder: but it 
is implicit in the exercise of the extra- 
ordinary jurisdiction that the relief asked 
for must be one to enforce a legal right. 
The right that can be enforced under Arti- 
cle 226 also shall o 
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sonal or individual right of the petitioner 
himself though in the case of some of the 
writs like habeas corpus or auo warranto 
e pis rule mav have to be relaxed or medi- 
ed 33 
Again it has been said. ! 
“A personal right need not be in res- 
pect of a proprietary interest: it can also 
relate to an interest of < trustee. That 
apart in exceptional cases as the exprés- 
sion “ordinarily” indicates a person who 
has been prejudicially affected by an act 
or omission of an authority can file a writ 
even though he has no proprietarv jor 
=- even fiduciary interest in the subiact~ 
matter thereof.” 


14. Next is the case of R. Lak ene 
minarayanan v. V. A. Maruthappa Nainar, 
AIR 1970 Mad. 136 (FB). In this case jan 
existing rice mill-owner who had ob- 
jected to the installation of a fresh rice- 
mill in the locality contended that he had 
been prejudicially affected by the grant 
of permit under the Rice Milling Industry 
(Regulation) Act for iastallation of a 
fresh rice-mill. had sufficient interes:j to 
give him locus standi to make an apnlica- 
tion for certiorari under Art. 226. Their 
Lordships have said that when a ter- 
tiorari is sought. the ‘Court generallv 
looks for some personal interest of the 
applicant in the matter and something 
more substantial and related to the arpli- 
cant than due observance of law by au-ho~ 
rities. But there may arise cases where 
other persons may be affected and 
Penuinely aggrieved by excessive abuse 
of powers. There, their Lordships thare- 
fore say: 


“The riaren as to the standing 
of an applicant for certiorari cannol ‘be 
circumscribed by any narrow limitafion. 
of necessity it would very according! to 
the law administered. the illegality alleg- 
ed, and the grievances suffered. The 
Tight to apply for relief deeming hir self 
aggrieved. if that is the zest. is one thing 
making out a case for the issue of a zer- 
tiorari.is a different thirg. That would 
depend on a judicial scrutiny of the record 
in relation to and his 2stablishing one 
or other of the recognized grounds for 
quashing. The necessity for. jud_cial 
scrutiny when a person comes to Court 
complaining against an azt of commission 
or omission of an administrative auzho- 
rity regulating trade. business or occupa- 
tion under law which preiudicially affects 
him, springs from the concept of susre- 
macy of the rule of law and the aużho- 
rity of the Court to determine the legality 
of the Act.” 


15. The third decision on wich 
Teliance was placed was the case in (1363) 
5 Orissa JD. 97. It was there held that 
it is an individual right of each member 
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of the resident-public within the Muni- 
cipality to insist on compliance with 
Municipal rules conducive to the general 
good of the community of which each 
such individual is a competent member. 


16. Reliance was placed by Mr. S. 
C. Mohapatra. learned counsel for oppo- 
site party No. 1 on three decisions for the 
proposition ‘that the petitioners have no 
locus standi to maintain their applica- 
tion under Article 226. They are (1) AIR 
1967 Andh Pra 151, In re: Abdul Khader 
Saheb; (2) AIR 1959 Andh Pra 318 
(Ramappa v. Secretary. Rev. Deptt): and 
(3) AIR 1971 Bom, 341: Himalayan Tile 
and Marble (Pvt.) Ltd. v. Francis V. 
Coutinho. These cases are all distin- 
gsuishable on facts. Two of the cases re- 
late to land acquisition proceedings. and 
it was held that the person for whom the 
land is being acquired is not a person in- 
terested either to compel the Government 
to acquire if it drops the acquisition pro- 
ceedings or to get a locus standi to claim 
to set aside the award under Section 18 
of the Land Acquisition Act. The second 
case relates to assignment of some Por- 
amboke lands (which is Government land) 
and it was held that the villagers can 
have no locus standi to challenge such 
assignment. 


17. _For the aforesaid reasons I 
am of opinion that the petitioners have 
a locus standi to maintain this petition. 


18. In the result. therefore. the 
impugned order dated 5-1-70 (annexure 3) 
is quashed and the Endowments Commis- 
sioner is directed to dispose of the ap- 
plication for review which had been 
posted to 6-1-70 for hearing on merits. 


In the circumstances. there would 
be no order for costs. 
PATRA, J. :— 19. I agree. 
Petition allowed. 


AIR 1972 ORISSA 193 (V 59 C 58) 
S. K. RAY. J. 
Bhagaban Sahu and Others. 
lants v. Collector. Balasore and 
Respondents. 


Second Appeal No. 166 of 1968. D/- 
29-11-1971 from order of P. K. Mohapatra. 
Sub. J: Bhadrak. D/- 27-1-1968. 


Land Acquisition Act (1894), S. 6 (1) 
Second Proviso — Contribution by State. 


Whether the nominal or token con- 
tribution by State is in compliance with 
the law or is merely a colourable exercise 
of power, depends on facts of each case 
and it is the dutv of the Courts of fact to 
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adjudicate on the question. AIR 1963 SC 


151. Rel. on. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1963 SC 151 = 1968-2 SCR 

774. Somawanti v. State of Puni 4 


AIR 1927 Mad 245 = 51 Mad LJ 849, 
K. Senga Naickr v. Secy. of State 4 


B. K. Pal, A. Mohanty and B. Pal, for 
Appellants; R. C. Patnaik and Advocate 
General, for Respondents, 


JUDGMENT :— This is a [plaintiff's 
second appeal from the confirming deci- 
sion of the Subordinate Judge of Bhadrak 
by which their suit has been dismissed. 


2, Plaintiffs filed the suit for a de- 
claration that the land acauisition pro- 
ceedings for acquiring their lands in Land 
Acquisition Case No. 4 of 1958-59 and No. 
8 of 1961-62 were invalid and to restrain 
the defendants which include the Col- 
lector and the Land Acquisition Officer 
of Balasore from proceeding with the 
said Land Acquisition Cases. 


Their case is that the villagers pre- 
viously tried to forcibly construct a road 
upon the suit-lands belonging to them. 
They had to file a Title Suit. No. 112 of 
1956 (1) against the villagers. Their suit 
was a representative suit and was decre- 
ed on 29-6-62,-and the defendants in that 
suit were directed to restore the status 
quo. Thereafter the plaintiffs filed some 
suits for damages against some of the de- 
fendants in the aforesaid representative 
suit and those suits were decreed and the 
decree was levied in execution for realisa- 
tion of the amount. The villagers. there- 
fore, moved the S. D. O.. Bhadrak. to as- 
sist them in getting the lands acquired. 
and agreed to deposit the cost of acauisi-~ 
tion when so required. Then Section 4 
notification was issued and the ordersheet 
of the Land Acauisition Case indicates 
that on 13-5-60 at the instance of the 
villagers the S. D. O. also gave a con- 
tribution of Rs. 5/- from the public re- 
venue. Objections against the acauisi- 
tion were preferred, heard and rejected. 
The entire compensation amount. it also 
appears. was deposited bv the villagers 
in the treasury. Thereupon Section 6 
notification was issued. 


3. The main contentions raised in 
this appeal on behalf of the appellants 
are: (i) The first proviso (sic) to S. 6 of 
the Land Acquisition Act provides that 
before a declaration can be made under 
Section 6 (1) of the Land Acauisition Act. 
it should be decided that the compensa- 
tion is to be paid either by the company 
or out of public revenue or out of the 
funds of a local authoritv. and where 
when the declaration is made no such de- 
cision has been arrived at and there was 
only the money a a by the villa- 
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gers for payment of compensation. the 
declaration is not a valid one. 


(ii) Public revenue are revenues con= 
sisting mostly of exactions which the 
State makes under a law from its citizens 
such as taxes. land revenues. duties. fees, 
cesses and so on, and constitute part of the 
consolidated fund of the State which can 
be appropriated only in accordance with 
law and in the manner provided bv the 
Constitution. In view of this conception 
of ‘public revenue’. the sum of Rs. 5/ 
contributed by the S. D. O. from out of 
the development fund is not public re« | 
venue within the meaning of Section 6 (1) 
proviso of the Land Acquisition Act. 


fiii) The contribution in question being 
only for the purpose of construction of a 
road, could not be considered as a fund 
controlled or managed by the local autho- 
rity. and in dealing with this auestion 
some important items of documentary 
evidence have been omitted from con 
sideration by the courts below. and the 
lower appellate court has also ignored 
some important evidence in this respect. 


(iv) The lower appellate court has 
not considered the effect of Exts. 1. I (a). 
Q. T..T/1, J. B. Q and Q/3 and Exts. T 
and T/1 in finding that the acquisition 
proceeding is not a colourable exercise 
of power. 


(v) There is no evidence, at any rate, 
there is no discussion of evidence by 
the lower appellate court that the amount 
deposited is a part of the Grama fund and 
was in the disposing power of Grama 
Sasan and that it was. sanctioned under 
the provisions of Sections 5 and 98 of 
the Gram Panchayat Act, 


(vi) Further, such fund cannot be 
said to be a fund managed and control- 
led by the local authority, and the letter 
from the S. D. O, to the Grama Pancha- 
vat requesting the latter to pass appro- 
priate resolutions, amounts to colourable 
exercise of power. 


4. The Supreme Court in the case . 
of Somawanti v. State of Punjab, AIR 
1963 SC 151 while upholding the deci- 
sion in AIR 1927 Mad 245 on the princi- 
ple of stare decisis observed: 


“We would, however, guard our- 
selves against being understood to say 
that a token contribution by the State 
towards the cost of acquisition will be 
sufficient compliance with the law in each 
and every case, Whether such contribu- 
tion meets the requirements of the law 
would depend upon the facts of every 
case, Indeed the fact that the State con- 
tribution is nominal may well indicate, 
in particular circumstances, that the 
action of the State was a colourable ex- 
ercise of power,” 


t 
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In view of this observation it is the duty 
of the courts-of-fact’ to judge the quss- 
tion of colourable exercise of power 
under Section 6 from the standpoint ofl a 

token contribution by the State from zut 
of the public revenue. This. it appears, 
has not been done. | 


5. Counsel for the appellant ‘as 
well as the counsel for the State both 
agreed that disposal of tha appeal by she 
lower appellate court has not been pro- 
per and has not been made from all legi- 
timate aspects of the correct legal pers- 
pective as indicated by the contentions 
raised as enumerated above. I also agree 
with those learned counsel that there as 
thot been a fair and prcper disposal of 
the appeal. I would, therefore, set aside 
the judgment and decree of the lower ap- 
pellate court and send the case back ito 
him for a fresh disposal in accordance 
with law. He will, whilə rehearing żhe 
appeal, keep in mind these specific argu- 
ments urged by learned Counsel for the 
appellant as recorded above. He will 
also consider the effect of Exts. Q to Q/5, 
V.T, T/l, J, R, and Ext. 2. the order- 
sheet and particularly the orders dated 
0-5-1958 along with Ext. P dated 2€-3- 
1958 along with the oral and other dozu- 
mentary evidence in the case while ad- 
fludicating upon the question as to w-le- 
ther acquisition of the property was mala 


fide and a colourable exercise of jurisdic- 


tion on the part of the authorities con- 
cerned, keeping in mind the principles 
enunciated in the decision of the Supreme 
Court quoted above. He shall also decide 
whether the money derosited by the 
S D. O. can be said to have been done 
wholly or partly out of the public reve- 
mue or some funds controlled by the 
local authority. It is needless to say 
that in considering this question he will 
tonsider the relevant questions under the 
Grama Panchayat Act. All these ques- 
tions have a bearing on the ultimate fid- 
ing on the question as to whether the re- 
quirements of the proviso to Section 6 (1) 
of the Land Acquisition Act have been 
satisfied in this case, whith he must 1én- 
der. Cost will abide the result. The ap- 
peal is, thus, allowed and remanded, | 
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State of Orissa. Appellant v. Bibi i 
Bhusan Singh and another, Respondents. 


First Appeal No. 9 of 1966, D/- 21r- 
1971, from order of J. N. Patnaik. DUL J.s 
Cuttack, D/- 23-9-1965. i 
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Land Acquisition Act (1894), S. 23 — 
Assessment of compensation — Method 
of valuation of land — Definite material 
not available — Market value to be fixed 
by capitalising net annual income at 20 
years’ purchase. 


In determining the amount of com- 
pensation to be awarded for land acquir- 
ed under the Act, the Court is to take 
into consideration the market value of 
land at the date of publication of the 
notification under Section 4, sub-sec, (1). 
The method of valuation of the land so 
acquired may be classified under three 
heads :—(1) The opinion of the valuers 
or experts; (2) The price paid within a 
reasonable time of the material date in 
bona fide transactions of purchase of 
lands in the neighbourhood and posses- 
sing similar advantages; and (3) By capi- 
talising the net annual income from the 
land. (Para 3) 


Where for the purpose of asceriain- 
ing the market value of the land at the 
date of notification under S. 4 (1) of the 
Act, definite material is not available, 
either in the shape of sales of the neigh- 
bouring land at or about the date of 
notification or otherwise, the Court would 
not be erring on the wrong side if it fixes 
the market value by capitalising the net 
annual income at twenty vears’ purchase. 
ILR (1958) Cut 704, Rel. on. (Para 6) 
Cases Referred: Chronological Paras 
(1958) ILR (1958) Cut 704, Surajmal 

Nagarmal v. Collector of Puri 6 

Advocate General, for Appellant; A. 
Mohanty, for Respondents. 

PATRA, J.:— For extension of the 
Cuttack-Kujang Road near Gopalpur, a 
notification was issued by Government 
on 26-4-1963 for acquiring 0.08 decimals 
of homestead land out of plot No. 608 ap- 
pertaining to khata No, 222 of village 
Gopalpur, belonging to the respondents. 
On the said plot of land stood a house 
The Land Acquisition Officer fixed Rupees 
400/- as value of the homestead land at 
the rate of Rs. 5000/- per acre and the 
value of the house at Rs. 15,306/-. Ta 
this amount of Rs. 15,706/- was added 
the statutory compensation calculated at 
15 per cent. payable under Section 23 (2) 
of the Land Acquisition Act. 1894 (here- 
inafter to be referred to as the Act). A 
sum of Rs. 18,827.20 p. in all was offered 
to the respondents which the latter ac- 
cepted under protest, and on their re- 
quest a reference was made by the Col- 
lector under Section 18 of the Act. The 
Subordinate Judge, Cuttack after neces- 
sary enquiry fixed the valuation of the 
land at Rs, 460/- and of the house at 
Rs. 30.000/- and together with the statu- 
tory compensation of fifteen per cent. 
payable thereon held that a total of 
Rs. 35,020-00 is payable to the respond- 
ents. Deducting the amount of Rupees 
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18,827-20 p. already received by them, he 
directed payment of the balance of 
Rs. 16,201-80.p. together with interest at 
the rate of 6 per cent, per annum there- 
on from the date of taking over posses- 
sion till: payment. Being aggrieved by 


this decision, the State of Orissa has filed 


this appeal. 


2 The learned Subordinate Judge 


held that the market value of the land 
would be Rs.. 400/- and to this amount 
he added fifteen per cent, thereof towards 
the potential value and thus arrived at 
the figure of Rs. 460/-. Similarly. in res- 
‘pect of the house, he fixed the market 
value. thereof together with its potential 
value at Rs. 30,000/-. The correctness of 
the value of the house as fixed by the 
learned subordinate Judge is now chal- 
lenged before us on behalf of the State. 


3. In determining the amount of 
compensation to be awarded for land 
acquired under the Act, the Court is to 
take into consideration the market value 
of the land at the date of publication of 
the notification under S. 4, sub-sec, (1). 
-IThe method of valuation of the land so 


lacquired may be classified under three. 


heads:— 
(1). The opinion of the valuers or ex- 


' [perts ; 


(2) The price paid within a reason- 
able time of the material date in bona 
fide transactions of purchase of lands in 
the neighbourhood and possessing similar 

advantages; and 


(3) By capitalising the net annual in- ` 


come from the land. 

Admittedly. in this case, there is no evi- 
dence of any sale transactions of similar 
buildings in the locality. There is the 
estimation by an engineer (Ext. A) .and 
his evidence as O. P, W. 1. There is also 
evidence’ about the annual net income 
from the house as can be gathered from 
the evidence of P. Ws. 2 and 3. Over 
“7 and above that, there is evidence regard- 
‘ing the amount alleged to have been 
spent on construction of the disputed 
house as given by P. Ws. 4 and 5 and the 
evidence of P. W 1 who himself has con- 
structed a house in the locality, P. W. 4 
who serves under the respondents stated 
that he was in charge of construction of 
the acquired house and that a sum of 
Rs. 54,600/- was spent for its construc- 
tion. In support of this, he has filed the 
account Ext, 2. P. W. 5, one of the res- 
pondents, stated that he verified the aç- 
count Ext. 2 and found it to be correct. 
This account had never been produced 
before the Land Acquisition Officer be- 
fore whom the respondents in their claim 
application Ext. B stated that the dis- 
puted building would cost Rs, 40,000/-. 
That apart. the account Ext, 2 shows that 
the expenditure on the building had been 
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-P. Ws. 4 and 5 


incurred from 16-5-1963 and the accoun 
was closéd on 26-12-1963. But the res- 
pondents themselves have let in evidence 
that in the year 1961, the Panchayat 
Samiti had passed resolution for taking 
this building on rent. 
stances, the learned Subordinate Judge 


“was justified in holding that Ext. 2 had 


been manufactured for the purpose of 
this case and that it is not a true account 
of the construction of the Building. On 
this ground he rejected the evidence of 
Similarly, the evidence 
of P. W. 1 that near about the disputed 
locality. he had constructed a one-roomed 
house at a cost of Rs, 15,000/- has not 
been corroborated either by oral or docu-« 
mentary evidence and consequently its re« 
jection by the: learned Judge also appears 
to be justified, 


4, We ‘then come to the evidence 


of P. Ws. 2 and 3. P. W. 2 is the Chair~. 


man of the Panchayat Samiti within the 
jurisdiction of “which lies the disputed 
house. He states that on 29-4-1961. there 


was a resolution of the Panchayat Samiti - 


that the disputed house might be taken 
on rent for the purpose of the office of 
the Samiti and that in pursuance of the 
said resolution he had a talk with ‘the 
respondents in January, 1963 when the 
respondents demanded Rs. 200/- per 
morth as rent for the house as against 
his offer of Rs, 150/-. P. W. 3 is the 
Goomastha of the firm ‘Keshabchand 
Geurchand which has a jute godown af 
Jagannathpur. It seems, the Firm want- 
ed to take the house on rent for the pur- 
pose of a godown and wrote the letter 
Ext. 1 to P. W. 3 in pursuance’ of which 
the latter had a talk with the respondents 


and offered to pay Rs. 200/- as rent per - 


month. Under Ext. 1. P. W. 3 had been 
asked by his master to- inform him ims 
mediately the result of his talk with the 
respondents. What reply P W 3 sent to 
his master has not been disclosed): and if 
Ihe had sent any written reply to his 
master, that document has not been pro 
duced. The learned Judge did not ace 
cept either the evidence of P. W. 2 or 
of P, W. 3 in toto, but, having regard to 
the same; thought that the monthly net 
income from the house would be Rupees 
125/-. By capitalising the net annual in~ 
come at 20 years’ purchase, he fixed the 
valuation at Rs. 30,000/-. 


5. The engineer O., P., W, 1 who, 
on the direction of Government, had 
valued the house, stated that the build- 
ing has three rooms and one verandah 
having R. C. C. roof and 15 inches thick 
brick mortar masonry walls, and that 
there is an incomplete block adjoining it 
which has got Ranigunij tile roof with- 
out cement flooring and without plaster~ 
ing. The two blocks are connected and 
enclosed by a ‘right angular compound 
wall. He has valued the building as per 
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the rates approved by the Chief Engir.eer 
and determined the value at Rs. 15, ii 
(Ext, A). The estimate given by O. P. Wil 

suffers from the infirmity that in mak: ing 
-the calculation he had not taken into con- 
sideration the fact that most of the mate- 
rials namely. cement, iron rod etc. are 
not available in the locality and hac to 
be carried from Cuttack which, we under- 
stand, is about 20 miles off. Ext. A can 
not. therefore, afford. a sure guide ito 
determine the valuation of the building. 


6. Where for the purpose of as- 
certaining the. market value of the Fand 
at the date of notification under S. 4 (1) 
of the Act, definite material is not avail- 
able, either in the shape of gales of the 
neighbouring land at or about the date 
of notification or otherwise, the Court 
would not be erring on the wrong side 
if it fixes the market value by capitalis- 
ing the net annual income at twenty 
year’s purchase, This method of va. ùa- 
tion has been accepted by this Cour- | in 
Suraimal Nagarmal v. Collector of Furi, 
(ILR (1958) Cut 704) and the learned Cub- 
ordinate Judge has alo followed the 
same. But. having regard to the siz ùa- 
tion and nature of the building and the 
accommodation it has, as revealed from 
Ext, A, we feel that, the finding of the 
learned Court below that it would fetch 
a monthly rent of Rs. 125/- appears.| to 
be high. It would, in our opinion, ibe 
reasonable to fix the monthly reital 
value at Rs, 100/- and ceducting Ru2ees 
200/- per annum towards repair and 
maintenance, we hold that its net annual 
value would be Rs. 1,000/-. Capitalised 
at 20 years’ purchase, we fix its ma-ket 
value at the date of notification at Ruvees 
20,000/-. Together with the cost of the 
land on which it stands, the market value 
of the acquired property would be Ruvees 
90,.460/- and 15 per cent. statutory com-~ 
pensation thereon would come to Rupees 
3,069/-. The total amount payable to the 
respondents, therefore, would be Ruvees 
93.529/-. Deducting therefrom the ameunt 
of Rs. 18,827.20 p. already paid to the 
respondents, the balance of Rs. 4,701.&0 p. 
is still payable by the Collector to the 
respondents with interest thereon at the 
rate of six per cent. per annum from the 
.date of taking over possession of the dis- 
puted property till the date of a of 
the amount in Court. 


7. We accordingly allow this ap- 
peal in part. to the extent indicated 
above. In the, circumstances, 
should bear their own costs in both the 
Courts, | 


G. K. MISRA, C. J.: 8 I agree. 
Appeal allowed in Part. 
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S. ACHARYA, J. 


Golak Chandra Bhadra and others, 
Appellants v. Chintamani Bhadra and 
others. Respondents, 

Second Appeal No, 511 of 1967. DA- 
16-7-1971. 

Index Note— 

(A) Civil P, C, (1908), Ss. 100-101 — 
Second appeal Finding of fact — Concur- 
rent findings of fact cannot be challenged 
and/or assailed in Second appeal without 
making out a ground of ‘substantial error 
or defect in the procedure’, (Para 6) 

Brief Note— 

Challenging the Finding of fact in 
the second appeal merely on the ground 
that the same is based on unconvincing 
and/or unreliable evidence is not such a 
fround within the meaning of the above 
mentioned phrase, (Para 6) 

Index Note— 

(B) Civil P. C. (1908), Ss. 100-101, — 
Second appeal — Findings of fact — 
Findings of fact arrived at by the courts 
of fact cannot be interfered with in se- 
cond appeal merely on the ground of non- 
consideration of certain evidence on re- 
cord unless it is shown that consideration 
of such evidence would have turned the 
decision of the court on that aspect of 
the matter. (Para 6) 

Index Note— l 

(C) Civil P. C. (1908), Ss. 100-101 — 
Second appeal — Finding of fact — Ques- 
tion whether lower court attached pro- 
per importance to the non-examination 
of plaintiff in a case is a pure question of 
appreciation and/or assessment of evi- 
dence on record and cannot be good and 
proper ground to impeach the findings of 


fact in second appeal. (Para 7) 
Index Note— 
(D) Civil P. C. (1908), Ss. 100-101 — 
Second appeal — New plea — Plea not 


taken in lower Courts nor in memoran- 
dum of appeal cannot be allowed to be 
raised in second appeal particularly, when 
such plea cannot be decided on materials 
available on record. (Para 8) 

D. Mohanty, for Appellants; Y. S. N. 
Murty, for Respondents. 

JUDGMENT:— Defendants 2, 3. 4, 
8 and 9 have preferred this appeal against 
the decision of the Subordinate Judge, 
Kendrapara affirming the decision of the 
trial court declaring the plaintiff’s title 
and possession over the suit land. 

2. The plaintiff’s case, bereft of 
the unnecessary details and relevant for 
the points raised in this second appeal, 
is as follows:— 

In the year 1924 Biswanath, Damo- 
dar, Jagabandhu and Radheshyam pur- 
chased the sikmi right in the suit land 
from one Chaitan Samal, and thereafter 


in the year 1928, they purchased the oc- 
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cupancy right in respect of the same 
land from one Khetrabasi Bhadra. The 
land remained vacant even after its pur- 
chase by the above named four persons, 
and as the plaintiff wanted the said land 
to build a cow-shed thereon, Biswanath 
Damodar, Jagabandhu and Radheshyam 
sole the suit land orally to him for:a 
consideration of Rs. 40/-, about 25-26 
years prior to the institution of the suit. 
As the vendors were rich and influential 
persons and were not willing to execute 
a sale deed in that respect. and as the 
said purchase was for Rs, 40/-. and deli- 
very of possession of. the suit land was 
given to the plaintiff in accordance with 
the said sale, the sale was not effected 
by a registered document. The plaintiff, 
after purchasing the suit land, built a 
cow-shed thereon towards its southern 
side and planted cocoanut trees on the 
rest of the land. In and from the year 
1958 the defendants created disturbance 
in the peaceful possession of the plaintiff 
due to which there were criminal cases 
between the parties. Being thus disturb- 
ed in his possession the plaintiff institut- 
ed. the suit for declaration of title, con- 
firmation of possession, and for recovery 
of Rs. 300/- towards damages caused to 
the plaintiff by demolishing the structure 
on the suit land and by removing the 
materials thereof. In the alternative the 
plaintiff also claimed right over the suit 
land by adverse possession, 


3. Defendants 3 and 4 contested 


the suit by filing a joint written state- 


ment, Defendant No, 2 subsequently ap- - 


peared in the suit and adopted the written 
statement filed by defendants 3 and 4. 
Other defendants did not appear and 
were set ex parte. The above mentioned 
contesting defendants admitted that the 
suit land was purchased in the year 1924 
by Biswanath. Damodar, Jagabandhu, the 
three brothers, along with Radheshyam. 
The above mentioned three brothers had 
half share and Radheshyam alone had 
half share in the said property, They 
denied the plaintiffs above mentioned 
case of purchasing the suit land by oral 


Sale and his claim to possess the same,’ 


They claimed to be in possession of the 
suit land by keeping their cattle in the 
shed standing thereon and by planting 
cocoanut trees on the vacant portion of 
.the same. They averred that their pre- 
decessors-in-interest were in possession of 


the suit land from 1924, and the defend- 


ants reconstructed the structure standing 
thereon in the year 1958. Other plaint 
allegations were also denied, . 


4, The learned Munsif, on an elam 
borate consideration of the evidence on 
record, both oral and documentary. found 
ihat the plaintiff purchased the suit land 
from the above named Biswanath, Damo- 
dar, Jagabandhu and Radheshyam by an 
sale for a consideration of Rs. 40/- 
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some time in the year.1937, and that the 
plaintiff had been in possession of the 
suit land since then. He, however, dis- 
missed the plaintiffs claim for a sum of 
Rs. 300/- towards damages. . 

5. The appellate Court also on 
cogent and elaborate consideration of the 
oral and documentary evidence on record, 
arrives at the finding that the plaintiff 
purchased the suit land from the above 
named persons, who were the predeces~ 
sors-in-Interest of the defendants 1 to 8, 
and he has been since.then in possession 
of the same. On the above and other 
ancillary findings the decision of the trial 
court has been confirmed. Some signi- 
ficant findings of fact in the impugned 
judgment are to the effect that it is an 


admitted fact that the parties are close 


relations; the Sikimi and the proprietary 
rights in the suit land were purchased by 
Biswanath, Damodar, Jagabandhu and 
Radheshyam under Exts. 24 and 16 res- 
pectively, and they were wealthy per- 
sons; the sale in favour of the plaintiff 
as alleged by him took place in the vear 
1937 and that the above named vendors, 
on Teceipt of the consideration money of 
Rs. 40/- delivered possession of the suit 
land to the plaintiff. The court below 
finds that as the sale was effected in the 
aforesaid manner and the plaintiff some- 
how was obliged to the defendants and 
the parties were close relations, and the 
defendants were of a higher financial 
status, and the relevant provisions of the 
Orissa Tenancy Act for effecting sale of 
occupancy holdings by registered instru- 
ments had not come into force- till the 
year 1938, the plaintiff could not insist 
on the execution of a registered deed for 
the aforesaid sale. 

. <- Mr. Mohanty, the learned coun- 
Sel for the appellant. on the basis of the 
provisions of Section 54 of the Transfer 
of Property Act, contended that the Court 
below illegally arrived at the finding that 
title to the suit land passed to the plain- 
tiff on the aforesaid oral sale. as the evi- 
dence of delivery of possession in favour 
of the plaintiff was not convincing and/or 
reliable, and the finding of delivery of 
possession was incorrect and illegal as 
the same was arrived at on a considera- 
tion of such unconvincing evidence and 
without taking into consideration all the 
documentary evidence on record on this 
aspect, E 

On the question of delivery of pos- 
session of the suit land in favour of the 
plair tiff the trial court, on a lengthy and 
convincing appreciation of the oral and 
documentary evidence on record, held that 
the plaintiff purchased the suit land in 
the vear 1937 and he had been since then 
in peaceful possession thereof in his own 
right and title, but in the year 1958 the 
defendants created some disturbance in 
his peaceful possession. The appellate 
court also on an elaborate and cogent con- 


| 


1972 3 


sideration of the televan~ oral and datu- 
mentary evidence on record, arrivec | at 
the finding of fact that the above named 
vendors, on receipt of the consideration 
money for the said sale in the year 1937, 
delivered possession of the suit lancj to 
the plaintiff who continued in possession 
thereof. These concurrent finding: | of 
fact cannot be challenged and/or assciled 
without making out a ground of substan- 


tial error or defect in the procedure.: as 


this phrase is understood in the Egal 
parlance. Challenging tke above finding 
of fact in this second appeal merely! on 
the ground that the same is basec | on 
unconvincing ‘and/or unreliable evidence 
is not such a ground within the meaning 
of the above mentioned phrase, j 


The contention, that the finding) of 
delivery of ` possession was arrived at 
without consideration of certain docu- 
ments on record, is a case of rejecticn of 
evidence and not a case of absenca, of 
evidence. Section 167. Evidence Act pro- 
vides that improper admission or rejec- 
tion of evidence shall nct be a grourd of 
itself for a new trial or reversal of any 
decision in any case, if it shall appear to 
the Court before which such objection is 
raised that. independent of the evicence 
objected to and admitted, there was suffi- 
cient evidence to justify the decisio: or 
that, if the rejected evidence had been| Te- 
ceived, it ought, not to have varied !the 
decision. Mr. Mohanty could not pointed- 
ly show that any particular document 
and/or any other item of evidence on' re- 
cord was left out of consideration by ;the 
Court below, proper considèra (oh. of 
which would have turned the decisicn of 
the court on this aspect.of the matter | So 
long that is not shown, on the provisions 
of Section 167, Evidence Act and as is 
well settled, the findings of fact arzived 
at by the courts of fact cannot be inter- 
fered with in a second appeal merely on 
the ground of non-consideration of CeT- 
tain evidence on record, 


On a perusal of the impugned dd: 
ment I am satisfied that the findings of 
delivery of possession hag been arrived at 
on an elaborate, cogent and convincing 
consideration of the relevant oral ‘and 
documentary evidence on record, ard no 
good and convincing ground is made| out 
requiring my interference with such a 
concurrent finding of fact in this second 
appeal. There is therefore no basis and/ 
or substance in the above contentian of 
Mr. Mohanty. 


T. Mr. Mohanty next urged ai 
the court below did not attach propez i im- 
portance to the non-examination o2, the 
plaintiff in this case. and accordingly: the 
finding of the court below cannot be justi- 
fied. This is a pure question of appzecia- 
tion and/or assessment of the evidenze on 
record, and is not a good and proper 
ground to impeach the findings of fact in 
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this second appeal. Apart from that, 
both the courts below have given con- 
vincing reasons for the non-examination 
of the plaintiff in this case. The appel- 
late court finds that there is no doubt 
about the fact that the plaintiff is a very 
old person. In this case the plaintifi’s 
son has been examined as P. W. 1. who 
stated that his father was an old man 
and was not having a sound mind, On 
the above finding and the evidence on. 
record the court below was justified in 
holding that no adverse inference should 
be drawn for the non-examination of the 
plaintiff, 

8. It was at last contended by Mr. 
Mohanty that the plaintiff was a party in 
a previous suit for partition between de- 
fendants 1 and 2, in which a portion of 
the suit land fell to the share of the de- 
fendant No, 2. That being so, the plain- 
tiff in this case could not on the principle 
of res judicata, claim any title to any 
portion of the suit land which fell to the 
defendant No. 2 in the previous suit. 


Mr, Murty, the learned counsel for 
the respondents, besides questioning the 
propriety and the legality of raising the- 
above plea for the first time in this sge- 
cond appellate stage. contended that the 
plea of res judicata, on the facts of the 
case, was also not tenable as the previous 
suit ended in a compromise, at the second 
appellate stage, between defendants 1 and 
2 in the present suit, who were respec- 
tively plaintiff and defendant No. 1 in 
the previous suit. and the plaintiff in this 
suit, respondent No, 1 herein, was not a 
party to the said compromise, and the 
second appeal was dismissed with cost 
against the present respondent No. 1. 


The above facts could not be contro- 
verted. It is seen from the decree passed 
by this court in the said second appeal, 
(part of Ext. G) that a compromise was 
arrived at in the second appellate stage 
only between the defendant No. 1 appel- 
lant and the plaintiff-respondent No. 1 
therein, who are respectively defendant 
Nos. 2 and 1 in the present suit. The 
plaintiff-respondent No. 1 herein was res- 
pondent No! 19 in the said second appeal. 
By the decree, drawn up in this court in 
accordance with the aforesaid compromise, 
the appeal was disposed of in terms of 
the compromise as against respondent 
No, 1 therein — defendant No, 1 herein 


—, and the appeal was dismissed with 
costs against all the other respondents in 
that appeal. as the same was not pressed 
against them. From the above it is quite 
evident that the plaintiff-respondent No, 1 
herein was not at all a party to the afore- 
said compromise, and the said compro- 
mise was arrived at in his absence. As 
the said compromise was arrived at speci- 
fically between the above mentioned two 
persons in the aforesaid circumstances, 
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and the decree of this court was drawn 
up on the aforesaid terms, it cannot be 
said, merely on these facts. and without 
anything else, that the plea of res judi- 
cata, now raised, is a formidable one. The 
correctness of the contention and/or the 
applicability plea cannot properly .be ad~- 
jJudicated on the meagre materials in 
Ext. G, on which alone Mr, Mohanty 
based his above contention, without giving 
the party affected an effective opportuni~ 
ty. to controvert the facts and to meet and 
counter act the various implications and 
the facets of this plea, On the facts con- 
sidered above, and with the meagre mate- 
rials on record, and the said plea having 
mot been raised in any of the courts of 
fact, not even in the Memorandum of this 
second appeal, I am unable to accept the 
oe contention in this second appellate 
stage. 


9. On the above considerations T 
do not find any merit in this second ap- 
peal which js accordingly dismissed with 
costs, 
Appeal dismissed, 
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Collector, Cuttack, Appellant v. Rajib 
Bhol, Respondent. 


First Appeal No. 70 of 1967. D/- 
16-7-1971, from order of A, K, Patra, Sub. 
J.. Cuttack. D/- 1-12-1966, 


(A) Evidence Act, S. 66 —- Notice to 
produce original documents — Objection 
as to — When can be raised. (Para 8) 

(B) Evidence Act, S. 65 (a) — Se- 
condary evidence — Even if improperly 
admitted cannot be ignored. (Para 8) 

(A+B) Once the certified copies of 
original documents are admitted as se- 
condary evidence without any objection 
and are marked as exhibits, no objection 
regarding admissibility of such evidence 
can be raised on the ground’ that proper 
service of notice to produce the originals 
was not made. AIR 1943 PC 83 & AIR 
1964 Andh Pra 53 & AIR 1965 Orissa 113, 
Rel. on. (Para 8) 

(C) Land Acquisition Act (1894), Sec-~ 
tion 23 (1) — Market value — Fixation 
after disregarding the evidence adduced 
is arbitrary. . (Para 9) 

While determining the market value 
of acquired land the Court is bound to 
take into consideration the evidence 
adduced as to the nature, situation, in- 
come and potential value- of the land. 

(Para 9) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 Orissa 113 (V 52)= 
31 Cut LT 889, Dula Devi v. Jati 
Bewa 
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(1964) AIR 1964 Andh Pra 53 
(V 51) = (1963) 2 Andh WR 307, 
eae Rao v. Venkata Rama . 
ao 

(1943) ATR 1943 PC 83 (V 30)== 
ILR (1948) Kar PC 69, Gopal 
Das v, Sri Thakurji 


Standing ‘Counsel, for Appellant: 
K, C., Mohanty, for Respondent. 


JUDGMENT:— The State is the ap- 
pellant against an award passed by the 
Special Judicial Officer at Cuttack per- 
forming the functions of a court on a 
reference under Section 18 of the Land 
Acquisition Act I of 1894 (hereinafter to 
be referred to as the Act), 


2. A 2.36-54 kadis of land situate 
în village Bhitargarh was acquired in pur- 
suance of a notification issued under See~ 
tion 4 (1) of the Act on 31-10-1961, though 
in the impugned order the date of acqui- 
sition has been erroneously mentioned as 
5-9-1963. The Land Acquisition Officer 
awarded a total compensation of Rupees 


816.10 fixing the value of the acquired 


land at Rs. 709.65 and additional compen~ 
sation by way of solatium at Rs. 106.45. 
The respondent claimed Rs, 5,000/- per’ 
acre towards the value of the acquired 


land. Rs. 3,000/~ towards the value of the 


hous2 and tank alleged to have existed 
thereon, Rs, 5,000/- towards the embank- 
ment of the land, Rs. 15,000/- as damages 
for the loss of fishing, besides some 
amount towards the loss of income from 
paddy dealers and loss of income from 
rent. On objection being filed to the 
adequacy of compensation awarded by the 
Lang Acquisition Officer. a reference was 
made under Section 18 of the Act in which 
the impugned order was passed. 


3. °3 witnesses were examined on 
behalf of the respondent and 3 witnesses . 
on behalf of the State. P. W. 1 is the 
objector who deposed that he was getting 
5 to 6 bharans of paddy per acre annually, 
besides fish worth Rs, 7,000/-. Rs. 600/- 
from grazing and Rs. 1 400/- from busi- 
ness men using the acquired land. Ac- 
cording to him, the value of the acquired 
land will be Rs, 5,000/- per acre, P. Ws, 
2 and 3, in substance, supported his state- 
ment, except that they assessed the in~ 
come from fish, grazing and from busi- 
ness men using the acquired land at lesser 
amounts, In addition to the oral evi- 
dence, respondent also relied on Ex 1, 
the award in another land acquisition case 
of the same village in which compensa- 
tion was awarded for 10.28.6 kadis of 
land at the rate of Rs, 2,000/- per acre. 


O. P. W. 1 is the Revenue Inspector of - 


Paradip Land Acquisition office and he 
says that he saw the acquired land only. 
in July and September, 1964, O. P. W, 2 
prepared the sales statistics (Ex, A) on 
the basis of information obtained from the 
Sub-Registrar’s office. O, P. W. 3 speaks 
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about service of summons on Hari Mota a- 
patra and Jairam Majhi for production 
of the originals of certain sale deeds. In 
addition, certified copies of three sale 
deeds marked Exts. D to D/2 were sought 
to be relied upon by the state to prove 
the prevailing price of lands in that loca- 
lity in or about the date of acquisition — 


4, The court below held that Bx. 
A and Exs. D to D/2 are inadmissible in 
evidence. It came to the conclusion that 
Ex, 1 cannot be a basis for determining 
the value of the acquired land and the 
evidence of the P. Ws. is exaggerated in 
respect of the value deposed to by them. 
At the same time, it fixed the value of 
the acquired land at Rs. 1,200/- per acre 
observing as follows:— 


“Considering the entire evidence on 
record, the nature, situation, extent, .n- 
come and potential value of the acquired 
land, I am inclined to be of.the opinion 
that the value of the acquired land was 
Rs. 1 ,200/~ per acre at the time of acaquiai- 
tion”. 


The other items of claim made by he 
respondent have been disallowed. The 
respondent not having preferred eny 
cross-appeal or cross-objection against -he 
order disallowing his claim in respect of 
other items, that finding has become con- 
clusive. Therefore. the only point [or 
determination in this appeal is whether 
ithe finding of the court below about zhe 
market value of the acquired land is 
correct and based on evidence, ! 


5, Learned counsel for appellant 
assails the impugned order on the follcw- 
ing grounds; (1) An initial error has been 
committed by the court below in assess- 
ing the value -of the land in quest.on 
under a mistaken impression that zhe 
acquisition was in September, 
though under law, the value that pre- 
valied at the date of nctification under 
Section 4 (1) should be the criterion; 
(2) the court below has committed an 
error in excluding Exs. D to D/2 from 
consideration on the ground that they are 
inadmissible and (3) Having held tnat 
Ex. 1 cannot be a basis for determining 
the value of the acquire land and ithe 
evidence of the P. Ws. regarding the 
value ‘is highly exaggerated, the fixation 
of the price at Rs. 1,200/- per acre lis 
arbitrary. 

t 

6. It is not disputed that in a re- 
ference under Section 18 of the Act, the 
position of the objector is something Ake 
that of a plaintiff in a regular civil suit 
and the onus rests on him to prove tiat 
compensation awarded by the Land 
Acauisition Officer is incorrect or inade- 
quate. The principles to determine the 
quantum of compensation are contained 
in Section 23 (1) of the Act. The court 


t 
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below in fixing the amount has to take 
into consideration the prevailing market 
value of the lands at the date of notifica- 
tion under Section 4 (1) and the said 
market value is to be determined by re- 
ference to the price which a willing seller 
might have reasonably expected for 
Similar property from a willing purchaser. 


7. Coming to the first ground of 
attack, it is not disputed that the notifi- 
cation under Section 4 (1) in this case 
was published on 31-10-1961, but in the 
impusned order, the date of acquisition 
is mentioned as 5-9-1963. Though such 
an error has crept in. the fact remains 
that neither in the court below nor in 
the memo of appeal. this aspect was em- 
phasised by either party. There is no 
evidence and not even a suggestion that 
in between October, 1961 and September, 
1963, there was any appreciable rise in 
the market price of lands in that locality. 
Therefore, even though there has been 
an error in this respect, in my opinion, 
this by itself is not sufficient to interfere 
with the order of the court below. 


8. The next contention on behalf 
of the appellant, however, has consider- 
able force. While conceding that the sales 
statistics (Ex. A) is inadmissible in evi- 
dence, learned Counsel for appellant con- 
tends that the court below committed an 
error in declining to take into considera- 
tion Exs. D to D/2 which are certified 
copies of sale deeds in respect of some 
lands in that locality. Ex. D is dated 
17-9-1962 and the land covered under it 
has been sold at Rs, 200/- per acre. Ex. 
D/1 is dated 21-7-1962 and the land cover- 
ed undef.it has been sold at Rs. -500/- 
per acre \xnd Ex, D/2 is dated 2-6-1962 
and the làad covered under it has been 
sold at Rs. 300/- per acre. Summonses 
were issued to witnesses to produce the 
original of these documents and Ex, C/1 
is the service report showing that they 
were refused. The record shows that 
these certified copies were admitted in 
evidence and marked as Exs. D to D/2 
without any objection. Though these 
admitted in evidence 
and marked as exhibits. the court below 
declined to take them into consideration 
on the ground that they are not admis- 
sible under Section 66 of the Evidence 
Act. Learned Counsel for appellant con- 
tends that once these certified copies were 
admitted in evidence without any objec- 
tion. it was not open to the court below 
to hold. that they are inadmissible under 
Section 66 of the Evidence Act on the 
ground that there has been no proper 
service of summons on the witnesses to 
produce the originals. In the decision 
reported in AIR 1943 PC 83, (Gopal Das 
v. Thakurji) it was held:— 


“Where the objection to be taken is 
not that the document is in itself inadmis- 
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sible but that the mode of proof put for- 
ward is irregular or insufficient, it is es- 
sential that the objection should be taken 
at the trial before the document is mark- 
ed as an exhibit and admitted to the 
record”, 


Similarly, in the decision reported in AIR 
1964 Andh Pra 53, (Subbarao v. Venkata 
Rama Rao), it was held:— 


“Where the objection to be taken is 
not that the document is in ‘itself inad- 
missible but that the mode of proof put 
forward is irregular or insufficient, it is 
essential that the objection should be 
taken at the trial before it is marked as 
an exhibit and admitted”, 


Our High Court has also expressed the 
same view in the decision reported in 
ATR 1965 Orissa 113, (Dula Dei v. Jati 
Bewa). The settled principle of law being 
that once secondary evidence by way of 
certified copies of registered documents 
jis admitted without objection and the 
documents are marked as exhibits, it is 
not open to the party against whom they 
are offered in evidence to raise any ob- 
jection that the proper procedure has not 
been followed or the proper foundation 
not laid for admission of such secondary 
evidence, Therefore, the court below 
clearly erred in refusing to consider these 
exhibits, 


9. The last ground urged by the 
appellant is that the value of the acquired 
land has been arbitrarily fixed at Rupees 
1,200/- per acre. The respondent sought 
to rely on oral evidence of the P, Ws., 
besides the document (Ex. 1) to prove 
that the market value of the land was 
much higher than that awarded by the 
Land Acquisition Officer. The Court be- 
low has held that Ext, 1 cannot be a 
basis for determining the value of the 
acquired land in the present case, Ex- 
cluding Ex, 1 the only other evidence 
that remains is the oral testimony’ of 
P. Ws. 1 to 3. It has been observed that 
their evidence is exaggerated in respect 
of the value of the acquired land. Having 
thus doubted their varacity, there was 
practically no other reliable evidence to 
enable the court below to fix the market 
value at Rs, 1,200/--per acre. While mak- 
ing the general observation above refer- 
red to, in order to fix the value at Rupees 
1,200/- per acre, the court below has not 
dealt with the nature or situation of the 
land, the income therefrom nor has it 
indicated anything about its potential 
value. In short. as has been urged for 
appellant, the value has been arbitrarily 
fixed at Rs. 1,200/~ per acre, because the 
respondent asserted it to be at Rupees 
5.000/- per acre, while the Land Acquisi- 
tion Officer assessed it at about Rs. 300/- 
per acre. Thus, in this case, the court 
below has erroneously excluded some evi-~ 
dence adduced on behalf of the State 
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from consideration and fixed the value 
of the land in question arbitrarily, Such 
a tinding cannot be maintained. 


10. In the result, the appeal îs- 
allowed, the judgment and decree of the 
court below are set aside and the case 
is remanded for fresh disposal according 
to law by recording its findings on a con-~ 
sideration of the evidence adduced be~- 
fore it, Both parties will be at liberty 
to adduce further evidence, if they so 
choose, regarding the market value of 
the acquired land on or about the date 
of publication of the notification under. 
Section 4 (1) of the Act. Costs of the 
appeal will abide the final result. The 
ease to be disposed of within three 
months from the date of receipt of the 
record, 

Appeal allowed, 
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G. K. MISRA, C. J. AND S. K., RAY. J. 


Anadi Charan Rout. Petitioner v, The 
Coilector of Cuttack and others, Opposite- 
Parties, 


O. J. C. No. 1064 of 1970. D/~ 15-7» 
T971. . l 


(A) Rice Milling Industry (Regula~- 
tion) Act (21 of 1958), S. 7 — Revocation 
Or suspension of Licence — ‘Otherwise’ 
— Word ‘otherwise’ covers reference by 
rival claimant, 


The word ‘otherwise’ would cover a 
reference made by a rival claimant and 
hence he will be treated as a “person 
aggrieved by a decision of a licensing 
officer” to file an appeal under S. 12. 
(X-Ref:—— Rice Milling Industry (Regula~ 
tion) Act (21 of 1958), S, 12). (Para 4) 


(B) Rice Milling Industry (Regulation) 


‘Act (21 of 1958), S. 12 — Appeal — The 


appellate authority cannot suo motu start 
proceeding for cancellation or revocation © 
of the licence — Only the licensing autho- 
rity can do it under S, 7 — (X-Ref:—~ 
Rice Milling Industry (Regulation) Act 
(21 of 1958), S. 7). (Para 5) 


B. B. Mohanty and P. K. Biswal, for 
Petitioner; J. Das. M. K. Mallick and 
Advocate-General. for Opposite Parties. 

G. K. MISRA, C. J.:— The peti- 
tioner’s case is that he purchased a rice 
huller on 30th of May, 1957, and the same 
stopped functioning. due to mechancial 
troubles, in August 1958. On 22nd April, 
1959, the Rice-Milling Industry (Regulam 
tion) Act. 1958 (21 of 1958), (hereinafter 
to be referred to as ‘the Act’) came into 
force. On 1st September. 1960. the licence 
in favour of the petitioner was renewed. 
On 23rd of January, 1970, renewal was 
granted for the year 1970. There was 
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some sumant made by opposite party 
No. 3 before the S5. D. O. Cuttack, that 
the petitioner had got the licence on ceț- 
tain false averments, and his also was 
not a defunct rice mill. Against the oréer 
dated 23-1-1970 renewing the licence of 
the petitioner, opposite party No. 3 filed 
an appeal before the Secretary to the 
Government, Supply Department, (O. P. 
No. 2), and in the appellate order the 


Secretary gave a direction that the licer. ce, 


issued by the Collector skould be revck- 
ed. In accordance with that direction, 
the Collector issued a notice (Annexure 7) 
on 7-10-1970. calling upon the petitioner 
to surrender the licence and to pay ‘the 
fine as imposed by the appellate autho- 
ity. 

It is against this order the present 
application has been filed under Arts. 226 
and 227 of the Constitution. | 


2. ` Mr. Mohanty. for the petitiorer, 
contended that against the order grant- 
ing licence no appeal lay -o the Secretary 
(O. P. No. 2), and as such the direct- on 
Liven by the appellate authority for can- 
celling the licence, and the imposition. of 
E made by him are without juriscic- 

on, ! 


3. To appreciate the aforesaid cmn- 
tention a reference may be made to ea 
tions 6. 7 and 12 of the Act, 


Under Section 6 licences are gran‘ed. 
Under sub-section (2) every application 
under sub-section (1) shall be made jin 
the prescribed form (form No. 3 under 
Rule 4 (2)) and shall contain the pacti- 
culars as prescribed therein. There lis 
no provision in Section 6 as to an inqLiry 
and inviting objections rom rival cai- 
mants or any outsider before granting the 
licence. 


Section 7 deals with conditions for 
revocation, suspension and amendmen: | of 
licences, and says that if the licensing 
officer is satisfied, either on a reference 
made to him in this behalf or otherwise 
that a licence granted under Section! 6 
has tes obtained by misrepresentazion 
as to an essential fact then, without pre- 
fudice to any other penalty to which the 
holder of the licence may be liable ur.der 
the Act. the licensing oficer may, after 
giving the holder of the licence an òp- 
portunity of showing cause, revoke'tor 
Suspend the licence, | 


4, It would appear from the afore- 
said provision that the licensing officer 
can be moved by outsiders for cancella- 
tion of a licence. .The word “othervise” 
would cover a case of reference made iby 
rival claimants, ] 

Once a rival claimant is recogrised 
within the ambit of Section 7 to brinz to 
the notice of the licensing officer that the 
licence should be revoked, necessarily; he 
should be treated as a “person aggrieved 

i 
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by a decision of a licensing officer” to 
n an appeal under Section 12 of the 
ct. 


5. The question for consideration, 
however, is whether the appellate autho- 
rity has got original jurisdiction to ex- 
ercise the powers under Section 7, In 
this case, admittedly, there was no pro- 
ceeding for revocation, suspension or am- 
endment of the licence. The licensing of- 
ficer is the Collector. There being no 
proceeding before the Collector for re- 
vocation, suspension or amendment, there 
could be no «appeal to opposite party 
No, 2, under Section 12. There is also 
no provision that in an appeal, the ap- 
pellate authority could start a suo motu 
proceeding for cancellation or revocation 
of the licence, 


6. On the admitted position that 
a licence was granted to the petitioner, . 
and the licensing officer not having passed 
an order for revocation or suspension of 
the licence, the order of the appellate 
authority giving direction for cancella- 
tion of the licence, and imposing a fine 
is contrary to law. and is without juris- 
diction. 

We would, accordingly, quash the 
letter of the Collector (Annexure 7), dated 
7th October, 1970. 


We need hardly mention that it is 
open to the licensing officer to start suo 
motu proceeding, if he deems necessary, 
on receipt of complaint. for revocation. 
or suspension of the licence. In ease such 
a proceeding is started, the petitioner 
shall- be entitled to an opportunity for 
showing cause against the proposed re- 
vocation, suspension or amendment of the 
licence. 


In the result, the writ application is 
allowed. The directions contained in An- 
nexure 7, the letter of the Collector, 
Cuttack, dated 7~10-1970, are quashed by 
issue of a writ of certiorari. There would 
be no order as to costs. 

RAY, J.:— 7. I agree. 

Application allowed. 





AIR 1972 ORISSA 203 (V 59 C 63) 
A. MISRA, J. 

Collector, Cuttack, Appellant v. 
Padma Charan Pani and others. Respond- 
ents, 

First Appeal No. 77 of 1967, D/- 12-7- 
1971. from order of Sub. J.. Cuttack, D/- 
8-12-1966. 

(A) Land Acquisition Act (1894), Sec- 
tion 23 — Determination of compensation 
— Market value principle. (Para 8) 

Market value ought not to be fixed 
ignoring adduced evidence regarding 
prior use (nature), neighbourhood. area 
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and actual/potential income-earning capa- 
city, (Para 8) 

(B) Evidence Act (1872). S. 65 — Se- 
condary Evidence — Admission of — Ef- 
fect. (Para 8) 


Secondary evidence once admitted in 
evidence without objection cannot be 
ignored by the Court- without giving any 
reason, AIR 1964 Andh Pra 53. Rel. on. 

(Para 8). 

Cases Referred: Chronological Paras 
(1964) ATR 1964 Andh Pra 53 

(V 51) = (1963) 2 Andh WR 307, 

Subbarao v. Venkata Rama Rao’ 8 
(1956) AIR 1956 Bom 196 (V 48), 

Bacharbhai v. Mohan Lal y 
(1925) AIR 1925 Mad 237 (V 12)= 

47 Mad LJ 871, Latchayya Subu- 

dhi v. Seetaramayya 


Standing Counsel (Transport). for Ap- 
pellant; G. N. Sengupta, for Respondents. 


JUDGMENT:— The State is the ap- 
pellant against an award dated 8-12-1966 
passed by the Special Officer at Cuttack 
performing the functions of a court on a 
` reference under Section 18 of the Land 
Acquisition Act 1 of 1894 (hereinafter to 
be referred to as the Act), . 


2: A 3.96- 6} kadis of land was 
acquired in village Bhitargarh, The Land 
Acquisition Officer awarded a total com-~ 
pensation of Rs, 1,452.39, though Tes- 
pondents claimed compensation at the rate 
of Rs. 5,000/- per acre towards the value 
of the acquired land. besides Rs, 15,000/- 
towards the loss of income from fishing 
and compensation for the house alleged 
to have existed:on the acquired land, As 
the respondents raised objection to the 
adequacy of compensation fixed by the 
Land, Acquisition Officer, a reference 
‘under Section 18 of the Act was made. 


3. The court below enhanced the 
amount of compensation to Rs, 5,933.42 
fixing the market value of the acquired 
land at Rs. 1,200/- per acre. the value of 
the house at Rs. 400/- and additional com- 
pensation by way of solatium at Rupees 
773.92. It disallowed the claim of the 
respondents for compensation regarding 
tank and embankment as well as income 


from alleged fishing as the first two items 
were not specifically claimed in the ob- 


jection petition and the last item was not 
accepted. There being no cross-appeal or 
cross-objection, so far as these three items 
are concerned, the order has become con- 
clusive and consideration in the present 
appeal is confined only to the value of the 
land and the house, Deducting the 
amount already received by the respond- 
ents. the court below held that they are 
entitled to the balance compensation of 
Rs, 4,481.08. 


å. The appellant challenges the 
- correctness of the impugned order on the 
following grounds: (1) The Court below 
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has committed an initial error in assum- 
ing the acquisition to be on 5-9-1963, 
though the notification under Section 4 (1) 
of the Act was published on 31-10-1961; 
(2} the court below has committed an 
error in excluding from: consideration the 
three sale deeds marked Exs, E. E/1 and 
E/2 filed by the State as evidencing con 
temporaneous transactions and (3) the 
court -below has arbitrarily proceeded to 
fix the value of the land at Rs, 1,200/- 
per acre, 


5 . It is a settled position of law’. 
that in a De Hd under Section 18 of 
the Act, an objector occupies the role of 
a plaintiff in a regular civil suit and 
necessarily the onus rests on him to esta< 
blish that the amount awarded by the 


g Land Acquisition Officer was incorrect or 


grossly inadequate. Under S, 23 (1) of 
the Act. in determining the quantum of 
compensation, the court has to take into 
consideration the prevailing market value 
of the land at the date of notification 
under Section 4 (1). Judicial pronounce« 
ments have laid down that such market 
value is to be determined by reference 
to the price which a willing vendor might 
reasonably expect to. obtain from a willing 
purchaser. 


6. The first ground of attack is 
that the court below has committed an 
initial error in assuming that the acqui« 
sition was on 5-9-1963, and therefore, has 
been influenced in fixing the market value 
of the acquired land on the basis of 
prevailing rates on. that date. It is not 
disputed that the notification under Sec- 
tion 4 (1) of the Act was published on 
31-10-1961 and the market rate prevail- 
ing on that date would be relevant for 
the purpose of determining the value of 
the acquired land. This contention. how- 
ever, does not appeal to me as neither in 
the court below nor in the memo of ap- 
peal any emphasis was laid on this aspect. 
Further, there is no evidence nor is there 
even a suggestion that in between Octo- 
ber, 1961 and. September, 1963. any ap- 
preciable increase in the price of lands 
in the locality had taken place. There- 
fore. I do not consider that this ground 
of attack is sufficient to interfere with the 
order of the court below, - 


T. The other points urged. how~ 
ever, seem to be substantial. Respond~ 
ents examined 2 witnesses and relied upon 
Exs, 1 and 2, awards in two other land 
acquisition cases appurtaining to the same 
village in support of their claim of higher 
compensation. The State examined 3 wit- 
nesses and filed certified copies of three 
sale deeds marked Exs. E, E/1 and E/2 to 


‘prove the adequacy of compensation fixed 


by :the Land Acquisition Officer. Further, 
Ex, A, entry in the field enquiry report 
and Ex, B, sales statistics on the basis of 
information obtained from the Sub- 
Registrar’s office were also produced by 
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the State. P. W, 1 deposed that the 
acquired land used to yield 5 bharars of 
paddy per acre per year and there was 
a thatched house containing two rcoms 
on a portion of the said land, besidas a 
tank valued at Rs. 500/- which used! to 
yield fish worth Rs. 500/- per year. ‘He 


also stated that there was an emb bank~ . 


ment worth Rs. 1,000/~ and the values of 
the acquired land would be Rs, 5,(00/~ 
per acre. P, W. 2 substantially supp ort~ 
ed the statements of P. W. 1. The court 
below has expressed no opinion about the 
value of this oral evidence and to what 
extent it is acceptable. This evidence is 
totally unacceptable as the statements lare 
highly exaggerated. If the acquired land 
was yielding 5 bharans cf paddy per acre 
per year, the total yield from the accuir- 
ad land would not have been less shan 
15 bharanas. In addition, they have stat- 
ed that the tank used ta yield an. income 
of Rs, 500/- per year. If the acarired 
land was yielding such a huge income ithe 
price per acre claimed at Bs, 5,00/- 
would be undoubtedly grossly me date. 
This itself shows the felsity of the evi- 
dence or at least that the statemen’s of 
the P. Ws. are highly exaggerated. Ob- 
viously, for this reason, the court b2low 
does not purport to rely on their evicence 
in coming to its finding. Exs. 1 and 2 
have not been accepted by the court below 
as affording a guide for determining ' the 
value of the acquired land. It has job- 
served:-— 


“Accordingly, I am of the opinion 
that the value under Exts, 1 and 2 can- 
not be a basis for determining the value 
of the acquired land in the present case”. 
The result is that the court below has! not 
accepted the documents or the oral evi- 
dence adduced by thə respondent ; for 
determining the value of the acquired 
land. It is true that Exs. A and E-are 
not admissible in the absence of examina- 
tion of authors of those documents and 
the oral evidence of the O. P. Ws. also 
does not provide any assistance in dater- 
mining the market value of the lard in 
question. On the other hand, on behalf 
of the State, Exs. E, E1 and E/2, cérti- 
fied copies of three sale deeds were filed 
showing certain sale trensactions in that 
locality during the months of June ‘and- 
July, 1962. Summonses were issued _ to! the 
vendors under those documents, bit in 
two cases. they were not served ard in 
one case. there was service. The court 
below has excluded these documents 
from consideration on the ground that 
they are inadmissible under Section 36 of 
the Evidence Act, | 


8. Learned Standing Counsel | for 
appellant has. urged tha: though thew) are 
in the nature of secondary evidence the 
documents having been admitted in levi- 
dence and marked as exhibits without] ob- 
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jection, it was not open to the court below 
to exclude them from consideration, This 
aspect has not been discussed by the court 
below. In a decision of the Andhra 
Pradesh High Court reported in AIR 1964 
Andh Pra 53, (Subbarao v., Venkata Rama 
Rao), a similar question arose for con- 
sideration and it was observed as follows: 


“The learned single Judge has, in 


-respect of the majority of the documents 


mentioned above, stated that they are 
inadmissible on account of the provisions 
of Section 65 of the Evidence Act. This 
view does not appear to us to be tenable. 
The rule in Section 65 excluding secon- 
dary evidence is not so rigid as to be 
enforced even if no objection was taken 
at the trial by the party against whom 
the secondary evidence was offered, When 
a party has waived proof of circum- 
stances justifying the giving of secondary 
evidence he cannot raise an objection in 
appeal, vide Bacharbhai v. Mohan Lal, 
AIR 1956 Bom 196. -A document can be 
treated as duly admitted where its admis- 
sion without being proved is not objected 
to by the party affected, vide Latchayya 
Subudhi v. Seetaramayya, AIR 1925 Mad 
237. Where the objection to be taken is 
not that the document is in itself inad- 
missible, but that the mode of proof put 
forward is irregular or insufficient, it is 
essential that the objections should be 
taken at the trial before it is marked as 
exhibit and admitted’, 


In the present case, these documents have 
been admitted in evidence and marked as 
exhibits without objection, Having ad- 
mitted them in evidence without objec- 
tion, the court below has not given any 
other ground for excluding them from 
consideration. If these documents are 
treated as part of the evidence. another 
pertinent question may arise as to whe~ 
ther they afford any evidence about the 
market value of the land on or about 
the date of its acquisition, This will 
again be dependent on the nature of the 
lands covered by these sale deeds, their 
situation and their possessing equal ad- 
vantages or being subject to similar dis- 
advantages as the acquired land. Instead 
of considering all these aspects, the 
court below has observed: 


“Considering the entire- evidence on 
record, the nature, situation, extent. in- 
come and potential value of the acquir-~ 
ed land, I am inclined to be of the opi- 
nion that the vlaue of the acquired land 
was Rs. 1,200/- per acre at the time of 
acquisition and the value of the house 
on the acquired land was Rs. 400/- only 
at the time of acquisition.” 


The above observation is not based on 
any evidence nor does the order of the 
court below show in what manner it has 
considered the nature, situation, extent, 
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income or potential value which purport 
to have influenced it in arriving at the 
above findings. In short, the judgment 
of the court below is not a reasoned one 
based on evidence adduced in the case. 
More or less it has proceeded to arbitra- 
rily fix the value of the acquired land 
and on that basis awarded compensation. 
Such a judgment not being in accordance 
with law cannot be. maintained, 


9. In the result. the appeal is al- 
lowed, the judgment and decree of the 
court below are set aside and it is re- 
manded for fresh disposal according to 
Jaw. Both parties will have the option 
to adduce further evidence, if they so 
thoose, regarding the value, of the ac- 
quired land and house at or about the 
date of notification under Section 4 (1) 
of the Act. Costs of the appeal will 
abide the final result 


Appeal allowed. 
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A, MISRA, J. 


Bhagirathi Rout. Appellant v. Gopal 
Charan Rout and others, Respondents. 


Second Appeal No. 227 of 1966, D/- 
15-1-1971, from order of K. C. Rath, 
Sub-J., Puri, D/- 14-3-1966, 


(A) Hindu Law — Unauthorised alie- 
nation by manager of joint family pro- 
perty — Effect, 


An unauthorised sale of joint family 
property by manager is invalid as against 
the members of the family from its in- 
ception and the possession of the pur- 
chaser is wrongful unless it is assented 
.to or ratified by them. The non-alienat- 
jng coparceners can sue for recovery of 
possession on the basis of their title with- 
out getting the sale set aside, (Para 4) 


(B) Limitation Act (1963), Art. 65 — 
Unauthorised sale of joint family pro- 
perty by manager — Suit for possession 
against purchaser by non-alienating co- 
parceners — Art. 65 applies and not Arti- 
ele 109. (X-Ref:— Art. 109), AIR 1952 
SC 225 and AIR 1956 Orissa 111 and AIR 
1942 Mad 622 and AIR 1963 Ker 249 and 
AIR, 1964 All 425, Rel. on, (Para 5) 


Cases Referred: Chronological Paras 
(1964) ATR 1964 All 425 (V 51), 
Kranti Chandra v. Chhotelal 5 


{1963) AIR 1963 Ker 249 (V 50) = 
1962 Ker LT 881, Konnan Sanku 
v. Kalyani Parvathi Amma 5 


(1956) AIR 1956 Orissa 111 (V 43) =! 





22 Cut LT 51, Patnala Bhim- 
ayya Subudhi V. Kundana Bibi 5 
KO/LO/F716/71/MNT/MBR 
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(1952) AIR 1952 SC 225 (V 39) = 
1952 SCR 869, Gur Narain Das 
v. Gur Tahal Das 5 
(1942) AIR 1942 Mad 622 (V 29) = 
(1942) 2 Mad LJ 321 (FB), Pala- 
nia Pillai v. Amjath Ibrahim 5 
R. C. Patnaik, for Appellant; N. 
Mukherjee, for Respondent No, 1. 


JUDGMENT :— Defendant No, 1 is 
the appellant against a reversing judg- 
ment. Plaintiff-respondent No, 1 filed 
the suit for declaration of title to and 
confirmation of possession of 24 decimals 
constituting the western half of plot No. 
666 after declaring that the sale deed ex- 
ecuted by defendant No. 3 in favour of 
defendant No. 1 is not valid and binding. 
The facts, in brief, are as follows:— 
Plot No. 666 containing an area of 48. 
decimals belonged to and was recorded 
in the names of deceased Hadu Behera 
and Banchha Behera (defendant No. 3). 
Defendant No. 2. son of Hadu succeeded 
to his father’s -share. In a partition, de- 
fendant No. 2 got the western half. while 
defendant No. 3 got the eastern half. 
Plaintiff purchased the suit land from de- 
fendant No, 2 by a sale deed on 6-9-1952 
and came into possession. As defendant 
No. 1 threatened tq dispossess him on 
the basis of a sale deed executed by de- 
fendant No. 3 in his favour in 1940, he 
instituted the suit. Defendant No. 1 re- 
sisted the plaintiff's suit on the ground 
that Hadu and defendant No. 3 constitut- 
ed a joint family possessing plot No. 666. 
On Hadu’s death, defendant No. 3 as 
Karta of the joint family sold the entire 
plot to him for consideration under a 
sale deed dated 24-10-1940 to meet cer- 
tain legal necessities of the family and 
since then he has been in possession of 
the same in assertion of his own right. 
Defendant No. 3 who entered appearance 
in the trial court pleaded that the sale 
deed in favour of defendant No. 1 on 
24-10-1940 was a benami document and 
no title passed thereunder. The trial 
cour: dismissed the plaintiff’s suit on the 
following findings; (1) The suit plot 
was the property of the joint family of 
Hadu and defendant No, 3; (2) on Hadu’s 
death, defendant No, 3 became the Karta 
of the family; (3) defendant No. 3 ex- 
ecuted the sale deed in favour of defen- 
dant No. 1 on 24-10-1940 for considera- 
tion to meet legal necessities of the family 
and delivered possession of the land to 
the purchaser (4) plaintiff, defendants Nos. 
2 and 3 are not in possession of the suit 
land at any time since the date of sale 
in favour of defendant No, 1 in 1940; (5) 
the sale deed (Ex. A/2) executed by de- 
fendant No, 3 in favour of defendant No. 1 
is genuine and not benami and (6) the 
suit is barred by limitation. On appeal 
by the plaintiff, the lower appellate 
court, while confirming the other find- 
ings of the trial court, held that the sale 
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by defendant No, 3 in favour of defen- 
dant No. 1 in 1940 was not for -egal 
necessity, and as such, not binding on lde- 
fendant No, 2, the plaintiff's vendor and 
though defendant No, 1 is in possession 
of the entire plot, as ouster has not neen 
pleaded, the claim of plaintiff to the 'ex- 
tent of his share is not barred by linita- 
tion. Accordingly, the appeal was alow- 
ed and the plaintiffs suit decreed in part 
to the extent of his share, | 


| 
2. The findings cf the courts be- 
low that Hadu and defendant No. 3 con- 
stituted a joint family possessing ithe 
sult plot as joint family property; that 
on Hadu’s death, defendant No. 3 lbe- 
came the Karta of the joint family and 
in that capacity made the alienation in 
favour of defendant No. 1 in 1940 under 
Ex. A/2; that since the date of pur- 
chase under Ex, A/2, defendant No. 1! re- 
mained in possession and that the dlie- 
nation under Ex. A/2 is not for legal 
necessity are findings of fact, andi as 

such, not assailable in second appeal, 


| 
3. Learned Counsel for appellant 
assails the judgment of the lower avpel- 
late court on the following grounds : 
Firstly, it is contended that an ak ena- 
tion by a father or manager of a joint 
family without legal necessity being 
voidable at the option of other crpar- 
ceners, the suit not having been filed 
within twelve years.from the date! of 
alienation jis barred. Secondly. though 
limitation for filing a suit to avoic | the 
alienation may not commence where: the 
alienee does not take possession, in ‘this 
case as defendant No. 1 has been in pos- 
session from the date of sale, the swit is 
barred, i.e., where the alienee has zome 
into possession. Art. 144 of the Limita- 
tion Act will apply and the suit has to 
be filed within twelve years from 'the 
date the alienee takes possession. Jast- 
ky, it is stated that the lower appellate 
court has committed an error in reject- 
ing the claim of adverse possession! on 


the ground that ouster has not been 
pleaded. For respondent No. 1. it is 
contended that an alienation of joint 


family property by the Karta wichout 
legal necessity being void ab initio, there 
is no necessity for filing a suit by ! the 
non-alienating coparcener to avoid the 
same. Necessarily, therefore. the  Jues- 
tion of limitation will not arise. Second- 


ły. it is urged that in such a case, the . 


‘alienee will be deemed to be a cosnarer 
with the non-alienating coparcener i and 
unless ouster is proved, the alienee can- 
not claim any title by adverse pesses- 
sion. In the present case, as the parti- 
tion between defendant Nos. 2 and 3 
took place only in 1952, the suit having 
been filed within twelve years from ‘that 
date is within time. 
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4, There is some conflict of opi- 
nion on the question whether an alienation 
by a Karta without legal necessity is ab 
initio void or is only voidable. Mayne 
in his book on Hindu Law and Usage, 
llth Edition, while dealing with this 
conflict of judicial opinion has summa- 
rised the position as follows :— 


“Such an alienation must on princi- 
ple be invalid as against the members 
of the family from its inception though 
they can elect to abide by it. The pos- 
session of a purchaser under an unautho- 
rised alienation by the manager will -bep 
wrongful unless it is assented to or rati- 
fied by the other coparceners, In 
provinces where the alienor’s own share 
is bound, it will be wrongful as to the 
share of the other coparceners. If all 
that is meant by the proposition that 
such an alienation is voidable, is that it 
is not so absolutely void as to be in- 
capable of being assented to or ratified 
by the other coparceners, it would be 
correct though the | terminology may not 
perhaps be happy.” 









This being the position, where such un- 
authorised alienation by the manager 
has taken place, it is not necessary for 
the non-participating coparceners in all 
cases to get the alienation set aside be- 
fore recovery of possession. In other 
words, as the title of the non-alienating 
coparceners in such cases is not bound 
by the sale, it will be open to him to 
recover possession on the basis of title 
subject of course to the question of 
limitation, 


5. Article 126 of the old Limita- 
tion Act corresponding to Article 109 of 
the 1963 Act is applicable only to suits 
to señ aside alienations of ancestral pro- 
perty by the father. This Article has 
no ap} ication to suits for recovery of 
possessi.n of property unauthorisedly 
alienated by the Manager. Such a suit 
will be governed by the residuary Arti- 
cle 144 of the old Act corresponding to 
Article 65 of the new Limitation Act. 
The contention of appellant is that in 
the present case, in view of the find-~ 
ings of the Courts that defendant No. 3 
alienated the entire property in favour 
of defendant No, 1 as Karta under Ex. 
A/2 in 1940 and that since then defen- 
dant No. 1 has been in possession of the 
same including the suit land as pur- 
chaser, the suit filed in 1962 is clear- 
ly barred and that defendant No. 1 has 
perfected a title by adverse possession 
irrespective of the invalidity of the sale 
at the inception, so far as defendant No. 
2s share is concerned. On the other 
hand, for respondent No. 1. it is argued 
that till the date of partition between 
defendant No. 2 and defendant No. 3 in 
1952, the cause of action for recovery 
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of the suit land did not arise and the 
possession of defendant No, 1 prior to 
that date cannot be adverse, as such pos- 
session must be deemed to be that of a 
cosharer. In support of his contention, 
learned Counsel for plaintiff-respondent 
No. 1 relies on the principle that mere 
possession by one co-sharer will not con- 
stitute ouster of the other and that a co- 
sharer’s possession will be deemed in the 
eye of law to be on behalf of all the co- 
Sharers. It is further argued that it 
makes no difference whether the posses- 
sion is by the original cosharer or by a 
transferee from him. In support of these 
contentions, he has relied on the deci- 
sions reported in AIR 1952 SC 225 and 
(1956) 22 Cut LT 51 = (AIR 1956 Orissa 
411). In the decision reported in AIR 
1952 SC 225 (Gur Narain Das v. Gur 
Tahal Das). it was held that where the 
plaintiff is undoubtedly a cosharer in the 
properties he can maintain a suit for 
partition even though he is not in ac- 
tual possession unless exclusion and ous- 
ter are pleaded and proved. In the deci- 
sion reported in (1956) 22 Cut LT 51 = 
(AIR 1956 Orissa 111) (Patnala Bhim- 
ayya Subudhi v. Kundana Bibi), it’ was 
held that as between cosharers mere pos~ 
session by one cosharer would not con- 


stitute ouster and that the principle of: 


ouster as amongst the. original cosharers 
applies with equal force as against the 
alienees from the cosharers. Learned 
Counsel for appellant does not dispute 
the broad proposition of law laid down 
fn the aforesaid decisions that mere pos- 
session of a cosharer will not constitute 
ouster of the’ others, but contends that 
on the findings in the present case, the 
points for determination are whether 
the suit to recover possession is barred 
and defendant No. 1 can be held to have 
prescribed a title in respect of the share 
of defendant No. 2. Admittedly, defen- 
dant No. 3 conveyed the entire plot 
under the sale deed (Ex, A/2) to defen- 
dant No. 1 in 1940 and it is found that 
on the basis of Ex. A/2, defendant No, 1 
has been in possession since 1940. De- 
fendant No. 1 in para. 7 of his written 
statement in addition to alleging that the 
alienation is. supported by legal neces~ 
sity categorically pleaded that he has 
been in possession of the entire plot 
openly and in assertion of his own right. 
Therefore, it is not correct to say that 
ouster was not pleaded, 


In the Full- Bench decision of Mad- 
ras High Court reported in AIR 1942 
Mad 622 (FB), (Palania Pillai v. Amijath 
Ibrahim), it was held: 


“Where some co-owners. usufructua~ 
rily mortgage specific items of property 
secsceeeeeeeee and the mortgagee enters into 
possession a suit to recover 
share therein by the other co-owner is 


sa Sst aene vez eenaae 
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. that date. 
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barred under Art. 144 of the Limitation 
Act at the end of twelve years of such 
possession.” 


The same view has been reiterated in 
a decision of Kerala High Court report- 
ed in AIR 1963 Ker 249, (Konnan Sanku 
v. Porvathi Amma), In the decision re- 
ported in AIR 1964 All 425 (Kranti Chan~ 
dra v. Chhotelal). it was observed - that 
while it is true that possession by one 
co-owner of the entire joint property 
will be possession on behalf of all the 
co-owners such possession may be re- 
ferable to his adverse possession, Second- 
ly. where after the transferee has per- 
fected his title by adverse possession, a 
cosharer transfers his share to another, 
a suit for partition by such transferee 
against the previous transferee from the 
co-owner who was in exclusive posses- 
sion is barred by limitation. In this suit, 
the cause of action for the non-transfer- 
ring cosharer arose when defendant No, 1 
came into possession on the strength of 
his purchase in 1940 and limitation must 
be deemed to have commenced from 
Therefore, even if there was 
any partition between defendant No, 2 
and defendant No. 3 in 1952; the said 
partition cannot give a fresh cause of 
action, so far as the property alienated 
in 1940 is concerned, and as such, the 
suit is barred by limitation. Possession 
to be adverse must be adequate in con- 


` tinuity. publicity and extent to show that 


it is adverse to the competitor. On the 
finding that defendant No.-1 was in con- 
tinuous possession of this property in as- 
sertion of his own right openly, the ele- 
ments required for prescribing a title 
are satisfied, These circumstances them- 
selves prove an implied ouster and when 
in the written statement a claim of ad- 
verse possession has been made, such a 
claim cannot be rejected on the ground 
that ouster has not been pleaded. There- 
fore, the suit is barred under Art, 144 
of the Limitation Act as the possession 
of defendant No, 1 has become adverse 
against defendant No, 2 and plaintiff can- 
not claim to have acquired any valid 
title to the share of defendant. No. 2 to 
entitle him to a partition and recovery 
of possession of that share. 


6. In the result. the appeal is 
allowed with costs, the judgment and 
decres of the lower appellate court are 
set aside and the judgment and decree 
of ths trial court restored. 

Appeal allowed in part. 
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A. MISRA, J, 

G. Simmanna' and another, Aprtel- 
fants v. Maddu Karianna and others, Res- 
pondents. | 

First Appeal No. 29 of 1966, decided 

ion 4th January, 1972, against order of N. 
Sarangi, Addl, Sub, J., Berhampur, 2/- 
{L1-11-1965, 
l Orissa Tenants Relief Act (1955), 
S. 11-A — Bar of jurisdiction — Suit 
against trespasser for possession of land 
~~ Trespasser starting proceedings unter 
the Tenancy Act subsequently — Suit 
not barred but only further proceedings 
in it are stayed. ; 


_ Section 11 of O. T. R. Act does soft 
bar the jurisdiction of Civil Courts ib- 
solutely. The expression “shall not be 
continued in any Civil Court” is clear. 
It means that Civil Court would not pto- 
ceed further in the suit after it ‘is 
brought to its notice that a dispute in the 
matter has been raised before the Col 
lector asserting that there was a relation- 
ship of landlord and tenant and not ‘of 
owner and trespasser as alleged in the 
suit. Dismissing the suit holding that 
the Civil Court has no jurisdiction to 
decree recovery of possession in the eir- 
cumstances is not legal. (1967) 33 Cuf 
LT 177. Fol; ATR 1966 Orissa 1, Wot 
Foll. Í (Pare :8) 
Cases Referred: Chronological Paras 
(1967) 33 Cut LT 177 = ILR (1967) 
Cut 94, Bhima Padhi v. Venkate- 
swara Swamy Varu 
AIR 1966 Orissa 1 = 31 Cut LT 996, 
Radha Charan Das v. Bhima Patra 8 
Y. S. N. Murty, for Appellants; R. C. 
Misra. for Respondents., ' 
JUDGMENT :— Plaintiffs are the ap- 
pellants. 
2. They filed the suit for decla- 
ration of their title to and recovery ‘of 
possession of the suit A Schedule prorer- 
ties or in the alternative for partition ‘of 
the suit B Schedule properties of which 
. Schedule A constitutes a part in two 
equal shares and allot one such share to 
them. In: addition. they'also prayed for 
recovery of Rs. 525/- realised from zhe 
suit A Schedule lands and kept in debo- 
sit during the proceeding under S. 145, 
Criminal P. C. between the parties end 
fg awarding past and future mesne po- 
6. 
3. _ According to the plaintiffs, -he 
B Schedule properties’ originally belomg- 
ed to defendant No. 7 anc his brother A. 
Gijianna. There was a partition between 
defendant No, 7 and the sons of his bro- 
ther seven or eight years back in wh.ch 
the A Schedule properties were allot:éd 
to the former. While being in poss2s- 
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sion, defendant No. 7 sold the said pro- 
perties under a registered sale deed dated 
3-4-1962 in favour of the plaintiffs for 
Rs. 4,500/- and put them in possession. 
As defendant Nos. 1 to 3 created dis- 
turbance in plaintiffs possession, there 
Was a proceeding under S. 145, Criminal 
P. C. which terminated in favour of the 
defendants, and therefore, the. plaintiffs 
filed the present suit, 

_ 4 Defendant Nos. 2 to 5 are sons 
of defendant No. 1. Defendant No. 6 is 
the daughter of defendant No. 7 and 
wife of defendant No. 2. Defendant No. 7 
in his written statement fully supported 
the plaintiffs case. Defendant Nos. 1 to 
6 resisted the suit pleading inter alia that 
there has never been a partition of the 
B Schedule properties and defendant 
No. 7 was not in possession of the A 
Schedule or any other part appertaining 
thereto. Defendant No, 1 has been in 
possession of the entire B Schedule pro- 
perties since the last twentyfive years as 
a tenant paying rajbhag to the landlords. 
The nephews of defendant No. 7 sold 
their half share in the B Schedule pro- 
perties fo defendant No. 1 by a register- 
ed sale deed marked Ex. A in the year 
1957. Defendant No. 7 gifted his half 
share to defendant No. 6, his daughter 
at the time of her marriage to defen- 
dant N o. 2. Since then. defendant No. 1 
Was giving the rajbhag appertaining to 
that share to defendant No. 7 till the 
second marriage of defdt. No. 6 and 
thereafter to defendant No. 6. Thus, ac- 
cording to defendants, defendant No. 7 
had no title or possession’ of the suit pro- 
perties to convey any valid rights to the 
plaintiffs under the sale deed in the year 
1962, and therefore, the plaintiffs can- 
not claim fo have acquired any rights 
in the suit A Schedule properties or to 
any portion of the B Schedule. They 
also plead that in any view of the 
matter. the plaintiffs will not be entitl- 
ed to recover possession, in view of the 
Provisions contained in the O. T. R. Act. 

5. The trial court recorded the 
following findings: (1) There was a parti- 
fion of the B Schedule properties be- 
tween defendant No. 7 and his nephews 
Appa Rao and Krishnamurty in which 
the A Schedule properties had been ex- 
clusively allotted to the share of defen- 
dant No. 7; (2) defendant No. 7 was in 
possession of the A Schedule properties 
as owner thereof till the date of the sale 
in favour of the plaintiffs under Ex. 1 
in the year 1962; (3) the plaintiffs ac- 
quired title to the suit properties by vir- 
tue of their purchase from defendant 
No. 7; (4) defendant No. 1’s_ claim of ` 
tenancy in the B Schedule lands is not 
proved and (5) in view of Section 11-A 
of the O. T. R. Act. the Civil Court has 
no jurisdiction to decree recovery of pos- 
Session or mesne profits, On the above 
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findings. it decreed the suit in part de- 
claring right, title and interest of the 
plaintiffs to the suit A Schedule proper- 
ties, while rejecting the relief for re- 

covery of possession and mesne profits. 


6. The defendants have not chal- 
lenged the findings or the partial decree 
passed against them, Thus, the decree 
to the extent declaring right, title and 
interest of the plaintiffs to the suit A 
Schedule has become final and conclu- 
sive. The plaintiffs in this appeal have 
challenged the correctness of the deci- 
Sion of the trial court holding that the 
suit, so far it related to recovery of pos- 


session and mesne profits. is not main-. 


tainable in view of the provisions con- 
tained in Section 11-A of the O., T. R. 
Act. At the time of hearing, learned 
Counsel for respondents reported no in- 
structions. e 


T. The two points urged on be-« 
half of appellants are firstly. in the ab- 
sence of pleading of pendency of the 
O. T. R. proceeding before the Collec- 
tor, the Civil Court should not have 
taken note of it and secondly. even if a 
proceeding before the O. T. R. Collector 
is pending, -the trial court erred in hold- 
_ ing that the suit relating to reliefs for 
recovery of possession and mesne profits 
is not maintainable. According to him, 
even if such a proceeding has been mi~ 
tiated and is pending, the trial court 
should have stayed further proceedings 
in the suit awaiting the result of the 
O. T. R. proceeding and then disposed of 
the suit. 


8. The first contention. in my opin« 
jon, is not a material one. The suit was 
instituted . on 30-6-1964. ‘The written 
statement by defendants Nos. 1 & 6 and a 
memo by defendants Nos. 2 to 5 adopting 
the same were filed on 17-11-1964. The 
proceeding under the O. T. R. Act was 
initiated by defdt. No. 1 before the 
O., T. R. Collector on 9-8-1965. As this 
dispute under the O., T. R. Act was rais- 
ed subsequent to the filing of the written 
statement by the defendants. absence of 
pleading of pendency of the ©. T. R. 
proceeding in the written statement is not 
a fatal defect nor can it be said that in 
the absence of such a specific pleading, 
the court could not have taken notice of 
such pendency when this fact is not dis~ 
puted. Mr. Murty, learned Counsel for 


appellants does not deny that a proceed- 


ing under the O. T. R. Act was initiated 
by defendant No. 1 on 9-8-1965 before 
the O. T. R. Collector and the same was 
pending by the date of disposal of the 
suit. This being so, the only question is 
whether in view of raising of the dis- 
pute during the pendency of the suit, the 
jurisdiction of the Civil Court was com- 

pletely, ousted under Section 11-A of the 
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A. I R. 
O. T. R. Act. Section 11-A runs as 
follows:— 

“11-A (1) Notwithstanding anything to 
the contrary in any of the other provi- 
sions of this Act, the Collector shall 
decide all disputes regarding the exis- 
tence of the relationship of landlord and 
tenant arising in course of any of the 
proceedings under this Act. 

(2) Where a dispute of the nature 
specified in sub-section (1) is raised or is 
pending before the Collector, no pro- 
ceedings relating to such dispute shall 
be maintainable or be continued in any 
Civil Court and the decision of the Col 
lector shall, subject to the provisions of 
suk-sections (4) and (5). be final”. - 
These provisions make it clear that under 
sub-section (1) the Collector is given the 
exclusive jurisdiction to decide all dis- 
putes regarding the existence of rela- 
tionship of landlord and tenant arising in 
course of any of the proceedings under 
the Act. The bar to the jurisdiction of 
the Civil Court under sub-section (1) is, 
however, restricted by the enactment of 
sub-section (2).. The learned Additional 
Subordinate Judge relying on certain ob- 
servations in a decision of this Court in 
(1965) 31 Cut LT 996 = (AIR 1966 Orissa 
1) has taken the view that no sooner a 
petition under Section 11-A of the 
O. T. R. Act is presented before the 
O. T. R. Collector, the jurisdiction of the 
Civil Court shall cease in respect of tha 
matter. Taking this view, he held that 
the present suit. so far as the reliefs for 
recovery of possession and mesne profits 
are concerned, is not maintainable, and 
accordingly, disallowed those reliefs 
claimed in the suit. In a subsequent deci- 
sion of this Court in (1967) 33 Cut LT 
177, (Bhima Padhi v. Venkateswara 
Swamy Varu) the effect of the provisions 
contained in Section 11-A of the O. T. R. 
Act when a dispute is raised during the 
pendency of a suit came up for considera- 
tion. After examining the various as- 
pects, the legal position has been explain- 
ed as follows :—— 

“The next question for consideration 
is aS to what would happen to the civil 
suit or appeal if a dispute is raised dur- 
ing their pendency and the matter is 
brought to the notice of the court. When 
a plaintiff sues a trespasser for eviction, 
the forum is the Civil Court. The plaint 
cannot be thrown out as not maintain~« 
able merely because the tenant-starts a 
proceeding in the revenue court under 
the Act raising a dispute that there is re- 
lationship of uae and tenant. Under 
sub-section (2) of 5. 11-A. the proceed 
ing relating to such dispute shall not be 
maintainable or continued in the civil 


“Court. The expression ‘shall not be con~ 


tinued’ in any Civil Court is clear and 
the Civil Court would not proceed fur 
ther in the suit after it is brought to its 
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notice that a dispute had been raised 
before the Collector asserting that there 
is a relationship of landlord and tenant 
ang not of owner and trespasser. Waat 
is the meaning to be ascribed to the ek- 
STA ‘not maintainable? It cannot be 
given a meaning that the suit would be 
dismissed or the plaint would be ze- 
turned. Here also, the word ‘or’ would 
carry the meaning ‘and’ and the entire 
expression would mean chat the plaint 
would lie over and the proceeding would 
be stayed from the stage when the mater 
was brought to the notice of the Civil 
Court that a dispute has been raised be- 
fore the Collector. Otherwise it would 
lead to fantastic results. When che 
owner brings a suit against a trespasser, 
no useful purpose would be served to ask 
him, to take back the plaint and file it 
before the revenue authorities for TẸ- 
covery of possession. If the trespasser is 
allowed to remain in possession of -he 
land for more than twelve years, he 
would acquire a title by prescription. In 
view of this difficulty, the Civil suit or 
appeal would be stayed, until determina- 
tion of the dispute by the Collector. If 
the Collector decides that there is rela- 
tionship of landlord and tenant, the dezi- 
sion would be binding on the Civil Coart 
and the suit would be dismissed. x x x 
x x x x. By Section 11-A. the juis- 
diction of the Civil Court is not abso_u- 
tely but conditionally ousted. the condi- 
tions being that the dispute has been 
raised and pending before the compe- 
tent revenue authorities. This will not 
however preclude an owner to file a suit 
before the Civil Court anc have it stayed 
to avoid the rights being barred by lini- 
tation resulting in acquisition of title by 
prescription by a trespassér’’. 


With respect I agree with the aforemen- 
tioned exposition of the principles of law 
regarding the effect of Section 11-A of 
the O. T .R. Act where disputes are rais- 
ed involving questions relating to det2r- 
mination of the relationship of landlc.rd 
and tenant during 
Civil suit. In the present case, therefcre, 
when it came to the notize of the coart 
during the pendency of tha suit that such 
a dispute had been raised, the coart 
should have stayed the proceeding urtil 
determination of the dispute under ihe 
O. T. R. Act by the collector instead of 
disallowing that part of the pialat e 
claim as not maintainable. 


9. In the result, the appeal fis 
allowed. The judgment and decree of 
the trial court declaring title to the suit 
A Schedule lands are confirmed, but the 
judgment and decree, so far they relate 
to disallowing the reliefs for recovery of 
possession and mesne profits, are set as ‘de 
and the suit is remanded for disposal of 

these issues in the light of the principles 
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indicated above. The appellants will be 
entitled to costs of this appeal. 
l Appeal allowed. 
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Balakrishna Sahu. Appellant v. Radha 
Gobind Das and others. Respondents. 

Second Appeal No. 170 of 1968, D/- 
19-11-1971, against order of B. R. Rao, 
Dist. J., Balasore, D/- 29-2-1968. 

Civil P. C. (1908), O. 6, R. 2 — Suit 
ae ejectment -- Pleas open to defen- 
ant, 


Where in a suit for ejectment the de~ 
fendant denies the title of the plaintiff 
he can under that plea, when the plain- 
tiff discloses his title, raise other defects 
of title, which might be disclosed. AIR 


1946 PC 59. Followed. (Para 7) 

Cases Referred: Chronological Paras 

AIR 1946 PC 59 = 50 Cal WN 477, 
Jagdish Narain v. Nawab Said 


Ahmed Kihan 7 


B. K. Pal. A, Mohanty and B. Pal, 
for Appellant; N. Mukherjee. for Res- 
pondents., 


JUDGMENT :— Defendant 1 is the 
appellant. The appeal arises out of a 
suit for declaration of plaintiffs’ title to 
the suit land containing a house, for re- 
covery of arrears of rent of Rs. 190/~ 
for a period of one year and seven 
months, at the rate of Rs. 10/- a month, 
and for eviction of defendant 1 from the 
Suit house. ` 


2. The’ disputed land relates to a 

of plot No. 159 appertaining to 
khata No. 66 and a part of plot No. 160 
appertaining to khata No. 59. Both these 
plots lie in mouza Suasunj in the district 
of Balasore. 


With regard to the plaintiffs’ title to 
part of plot No. 159, they trace it in the 
following manner. This plot originally 
belonged to Kandarpa Patra and Kartik 
Patra whose total area was four decimals. 
The original owners sold two decimals to 
one Ambika and two decimals to one 
Haradwar. Ambika in his turn gold one 
decimal to Iswar Chandra Pal and Iswar 
Chandra Pal sold that to the plaintiffs. 
Hardwar the second purchaser of two 
decimals from the original owner sold it 
to Raghubir and Raghubir sold his share 
to the plaintiffs. Thus the plaintiffs at- 
quired three decimals out of the total 
ales ae four decimals comprised in plot 

o. 15 


With regard to plot No. 160, it origi. 
nally belonged to Bihari Patra and others, 
The total area of this plot is six decimals, 
Bihari sold three decimals to Hardwar 
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and three decimals to Ambika. Hard- 
war sold his three decimals to Raghubir, 
amd the latter sold it to the plaintiffs 
under Ext. 6. Ambika sold 1.1/2 decimals 
to Iswar Chandra Pal under Ext, 5. and 
Iswar sold the same to the plaintiffs 
under Ext. 7. Thus, the plaintiffs ac~ 
quired 0.44 decimals in plot No. 160 out 
of its total area of six decimals 

3. The plaintiffs case is thaf the 
Tand purchased’ by them which apper~ 
tains to plot No. 160 contained a residen~ 
‘tial house. The defendant was inducted 
as a tenant in respect thereof by Iswar 
Chandra Pal. the plaintiffs’ vendor and 
after transfer of the land to the plain- 
tiffs the defendant continued as a tenant 
under the plaintiffs over 0.24 decimals 
of plot No. 160. Under the agreement 
of tenancy with Iswar Chandra Pal the 
defendant was to pay Rs. 10/- per month 
as rent for the house. This, in short, is 
oS plaintiffs’ case for the. aforesaid re 

efs. 


4, Defendant No. T’s case is that 
the suit-house stands on Blot No. 31 which 
lhe had obtained by an oral lease on pay~- 
ment of salami of Rs, 25/- from Purna 
Das, Nalini Das and Sarat Das. This 
plot No. 31 is to the east adjoining of 
plot No. 160. The plaintiffs, therefore, 
are not entitled to the decree for evic- 
tion or for arrears of rent. In other 
words, the case of the defendant is a de- 
nial of his tenancy and denial of plain- 
tiffs’ title to the house. In view of this 
-case the defendant can have no quarrel 
with the plaintiffs’ claim for relief for 
declaration of their title to the land they 
purchased from plot Nos, 159 and 160. 


5. Both the courts below have 
dismissed the suit for eviction on the 
ground that notice under Section 106 of 
the T. P. Act was defective; but they 
decreed the suit for declaration of title 
recovery of arrears of rent as claim~ 
ed, 


6. The crucial points arising for. 


adjudication are: (a) whether the suit- 
house and the house-site is part of plot 
No, 160 and whether the part of plot 
No. 160 on which the suit-house stands 
was purchased by the plaintiffs; and (b) 
whether the monthly rate of rent claim- 
ed was stipulated to be paid by the de- 
fendant. 


Ta Tt Is argued that the mere find- 
ing that the suit-house stands on a por- 
‘tion of plot No. 160 would not entitle 
the plaintiffs to the decree for eviction 
or rent until it is further established 
that part of plot No, 160 which consti- 
tutes the house-site was purchased by 
the plaintiffs. In reply the plaintiffs’ 
counsel contends that the defendant never 
raised the plea that the suit-house did 
not stand on that part of plot No. 160 
which was purchased by the oe 
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and since his only defence was that if 
appertains to his plot No. 31 he should 
mot be permitted to launch this addi- 
tional attack on plaintiffs title and thaf 
the plaintiffs’ suit must succeed as soon 
as it is found that the suit-house ap- 
pertains to plot No, 160. I think this 
contention of the plaintiffs cannot b 
countenanced. Where in a suit for eject- 
ment the defendant denies the title of 
the plaintiff he can under that plea, when 
the plaintiff discloses his title, raise other 
defacts of title. which might be disclosed. 
It has been laid down by the Privy 
Council in the case of Jagdish Narain v, 
BEE Said Ahmed Khan, AIR 1946 


“Where a plaintiff sues in ejectmen?, 
he can succeed on the strength of his 
own title. There is no obligation upon 
the defendant to plead possible defects 
in the plaintiffs title which might mani« 
fest themselves when the title is dis- 
closed. . It is sufficient that in the writ- 


‘ten statement the defendant denies the 


plaintiffs title, and under this plea he - 
can avail himself of any defect which 
such title discloses.” 

8. A Civil Courf Commissioner 
had been taken out to identify the suit- 
house and he has submitted a report 
Saying that the suit-house mainly stands 
on plot No. 160 and every little portion 
of it stands on plot No. 31. The Com- 
missioner does not appear to have stated 
that the portion of plot No. 160 on which 
the major part of the suit-house stands 
was the portion purchased by the plain~ 
tiffs. There is accordingly no finding ren= 
dered by the lower appellate court thag 
the suit-house stands on that portion of 
plot No. 160 which the plaintiffs had pur- 
chased from Iswar Chandra Pal. It will 
be remembered that the plaintiffs’ case 
is that the suit-house stands on that por- 
tion of plot No. 160 which they purchased 
from Iswar Chandra Pal and that the de- 
fendant was a tenant under that Iswar 
Chandra Pal. That being the positive 
case of the plaintiffs, it is the clear duty 
of the court-of-fact to find out if the 
suit-house stands on that part of plot 
No. 160 which: the plaintiffs purchased 
from Iswar Chandra Pal. 


If the Commissioner’s report is m=- 
adequate to prove or contains no suffi- 
cient materials to establish this fact alleg- 
ed by the plaintiffs and this deficiency in 
evidence prevented the lower appellate 
court to render this essential finding. if 
was open to it to direct another sur 
vey-knowing commissioner to identify the 
land purchased by the plaintiffs from 
Iswar Chandra Pal and then to pin-point 
the suit-house with reference to that area 
In absence of such finding as indicated 
above. it is impossible to decree the suit 
for declaration of title to the land on 
which the suit-house stands, 
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9. There is also no finding by ithe 


courts below of any tenancy agreerent 
between the plaintiffs and defendant Ls 
or between defendant 1 and the vendor 
of the plaintiffs stipulating for payment 
of monthly rent of Rs. 10/~. It aprears 
that the lower appellate court after find- 
ing plaintiffs’ title to: the land containing 
the suit-house assumed, that the rats: of 
rent payable was Rs. 10/- per month It 
was incumbent upon the final cour‘-of~ 
fact to reach a conclusion as to whether 
there was any tenancy subsisting be- 
tween defendant 1 and the plaintiffs, and 
that the former was liable to pay rent 
at the rate of Rs, 10/- per month and 
that there were arrears for the period 
indicated in the plaint. 

10. For the aforesaid reasors T 
must seft aside the judgment and decree 
of the lower appellate court and send the 
case back to him for a fresh disposal. 
He must find if the suit-house stands; on 
the land purchased by the plaintiffs trom 
Iswar Chandra Pal. Even if the house 
does not appertain to the land purchased 
from Iswar Chandra Pal, but appertains 
to the other portion of plot No. 160 our- 
chased by them then also the plain-iffs’ 
suit shall succeed. The plaintiffs have 
stated in the plaint that they purchased 


_ 0.44 decimals out of plot No. 160 and 


even though they have stated that the 
suit-house appertains to the land ur- 
chased from Iswar Chandra Pal, -bey 
must, nevertheless succeed if ultimetely 
it is found that the suit-house insteal of 
appertaining to the portion purchased 
under the sale-deed from ‘Iswar apver- 
tains to the other portion of the -and 
purchased under the other sale-deed., 
The lower appellate court must also 


‘record a finding as to the rate of rent. 


payable by defendant 1 in respect of the 


suit-house before he decrees the caim: 


for arrears of rent. | 
In the result, the judgment and 
decree of the lower appellate court are 
set aside. and the case is remanded} to 
the lower appellate court for a fresh dis- 
posal according to law. keeping in mind 

the observations made above. 
Costs will abide the result. | 
Order accordir.gly. 
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Mir Abdul Sovan and others, Peti- 

tioners v. Rafikan Bibi and others, Op- 
posite Parties, l 

Civil Revn. No. 332 of 1971, D/- 8-4- 

1972 from order of S. K. Mohanty. Sub. 
J. Balasore, D/- 9-9-1971, | 

(A) Civil P. C. (1908), O. 26, R. 3| — 

Examination of witness under Commis- 
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sion — Depositions tendered can be read 
as evidence by S also. AIR 1942 
Bom 266, R (Para 8) 

(B) Civil P "E. (1908). O. 26, R. 8 (a) 
and (b) — Case of non-compliance with 
clause (a) — Clause (b) vests ample dis~ 
cretion in court to allow such evidence 
to be read as evidence in the suit, 5) 

Ta 


(Pa 
(C) Evidence Act (1872), S. 145 — 
Evidence taken on Commission — Even 
if it is not read as evidence in suit it 
would be available as previous statement 
for purposes of S, 145 — (Civil P. C. 
(1908), O. 26,. R. 8). (Para 9) 


Cases Referred: Chronological Paras 
AIR 1942 Bom 266 = 44 Bom LR 
609, Vithaldas Damodar v. Lakhmi- 
_ das Harjiwan 8 
AIR 1937 Cal 163 ILR 63 Cal 
914, Mohitosh Ghose v, Molin 
Behari Dutt 9 


= K C. J. Ray and C. R. Dash, for 
Petitioners; S. N. Sinha. for Opposite Par- 
ties Nos. 1 and 2. 

ORDER:— Defendants 1. 2 and 3 -are 
before this Court in an application under 
Section 115 of the Code of Civil Pro- 
cedure, 

2. In Title Suit No. 85 of 1968 of 
the court of the learned Subordinate 
Judge, Balasore. an order was obtained 
on 31-8-1970 that plaintiff No. 1 may be 
examined before a commissioner on the 
ground that she was a very old lady un- 
able to attend court at the time of trial. 
Several: orders were passed by the court 
from time to time jin the matter of her 
examination on Commission. Ultimately 
op 19-4-1971 the commissioner submitted 
his report along with the deposition of 
plaintiff No. 1. By order No. 60 dated 
13-5-1971, the learned trial Judge direct- 


* 
mm 
+ 


asen 
—7 


“Heard. The suit has already been 
ready for hearing, This matter arises 
out of examination of witness on com- 
mission and hence it is desirable that the 
matter is to be disposed of along with 
main hearing of the suit............ 


On 9-9-1971. defendant No. 1 applied to 
the learned trial judge that orders may 
be passed in the matter of examination 
of the plaintiff on commission which had 
been deferred. After hearing parties. the 
learned trial judge gave the following 
direction. 

RA It îs well known that evi- 
dence taken on commission does not ipso 
facto become evidence in a case and it 
has to be offered by the party who has 
examined the witness. Plaintiff's lawyer 
submits that he does not tender the evi- 
dence in court. D. l’s lawyer thereupon 


‘submits that he tenders the evidence al~ 


ready recorded by the commissioner to 
be read as evidence in the suit. Whe- 
ther defendant No, i is entitled to do so 
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or not will be considered at the time of 
arguments in the suit to be heard after 
close of oral evidence to be adduced in 
court. For the present, however, plain- 
tiff No, 1 will be examined afresh in 
court. In case it is found that defend- 
ant No. 1 is entitled to tender the evi- 
dence recorded by the commissioner, 
then the same will be read as evidence 
in the suit. With these observations, I 
direct that trial do commence immediate- 
ly with fresh examination of plaintiff 
No. 1 in court’. ` 


This order of the trial judge is assailed 
in the present application. 


3. There is substantial force in the 
contention of Mr. Jagdeb Ray that such 
a question should not have been left to 
be decided at the time of argument. In 
case the plaintiffs evidence recorded be- 
fore the commissioner was to be receiv- 
ed as evidence in the suit. there was 
hardly scope to examine the plaintiff 
over again and thereby duplicate the 
work. If the evidence was not to be uti- 
lised. certainly the plaintiff was to have 
herself examined in court. Deferring the 
matter has also another disadvantage. The 
defendants should have been in a posi- 
tion to know as to what use they could 
put the previous statement of the plain- 
tiff before the commissioner during her 
further examination in court. As such 
these matters should not have been left 
to be decided at the stage of argument 
and evidence should not have been per- 
mitted to be recorded until the parties 
were told finally as to what was the 
position of the evidence recorded by the 
commissioner. ‘The jurisdiction. vested in 
the learned trial judge has not been pro- 
perly exercised and by deferring to dis- 
pose of the matter which arose for deci~ 
sion. the parties are likely to be pre- 
judiced. 

4. Since the learned trial judge 
‘ has not decided the matter on merits, I 
do not propose to reach a final decision 
on the question and must leave it to 
the learned trial judge, but I hold that 
that question must be decided right now 
before evidence is taken. 


5e There is no dispute that the 
evidence recorded by the commissioner 
of plaintiff No. 1 goes against her own 
interest. That is why plaintiff No. 1 has 
appeared in court and has volunteered to 
examine herself again. Her evidence be~ 
fore the commissioner was recorded on 
two dates. She has signed her own de- 
position at the end of the first-stage ex- 
amination, but the evidence recorded on 
the second date has not been signed by 
her. Her counsel Mr. Sinha states that 
the witness was deposing in Urdu and 
parties did not agree upon the English 
rendering of her statements, Therefore, 
she did not accept the recording of her 
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‘offered unless:— 


A. I. R: 


deposition by the commissioner to be 
true and accordingly she has not signed 
the second day’s deposition. 


$. There is no dispute that the 
evidence taken by the commissioner does 
not become evidence in the suit until the 
requirements of Rule 8 of Order 26 of 
the Code of Civil Procedure are compli- 
ed with. By operation of Rule 7 the evi- 
dence taken by the commissioner forms 
part of the record of the suit. But it is 
made subject to the compliance of R. 8 in 
order to become evidence in the suit R. 1 
of O. 26 provides that a court may issue a 
commission for the examination of any 
person resident within the local limits of 
ifs jurisdiction who is exempted under 
the Code from attending the court or 
who is from sickness or infirmity unable 
to attend the court. Rule 4 deals with 
three other situations when the court 
may issue a commission for examination 
of persons as witnesses, Those eventua- 
lities are:— 

(a) If the person to be examined as 
a witness resides beyond the local limits 
of its jurisdiction; : 

(b) If such person is about to leave 
the local limits of the court before the 
date on which he is required to be ex- 
amined in court; and 


(c) If such person happens to be a 


- Government servant who cannot. in the 


opinion of the court. attend without 
detriment to the public service ` 

Rule 8 reqtires that evidence taken 
under a commission shall not be read as 
evidence in ‘the suit without the consent 
of the party against whom the same is 


(a) the person who ,gave the evi- 
dence-is beyond the jurisdiction of the 
court, or dead or unable from sickness or 
infirmity to attend to be personally ex- 
amined, or exempted from personal ap- 
pearance in court, or is a person in the 
service of the Government who cannot, 
in the opinion of the court. attend with- 
out detriment to the public service. or 

(b) the court in its discretion dispen- 
ses with the proof of any of the circum- 
stances mentioned in clause (a), and 
authorises the evidence of any person 
being read ag evidence in the suit, not- 
withstanding proof that the cause for 
taking such evidence by commission has 
ceased at the time of reading the same. 


The circumstances indicated in Cl. (a) 
in fact cover the field indicated under 
Rules 1 and 4 of Order 26. The ordinary 
Rule is that the evidence shall be re- 
corded by the court which adjudicates 
the dispute. But under certain circum- 
stances, as a delegatee of the court. a 
commissioner is entitled to record eyi- 
dence. Therefore, the law seems to have 


been that the evidence recorded under 


a commission shall not be reed in eyi- 


1972 


dence until the party against whom 
such evidence is offered to be so 
read consents to such reading, or any of 
the eventualities contemplated in Cl. (a) 
exists in which case consent would no 
more be necessary. In the present case, 
Plaintiff No. 1 has offered to be examin- 
ed in court and it is. therefore, contended 
that clause (a) cannot apply and since 
plaintiff No. 1 does not offer to read her 
deposition under the ccmmission to be 
read as evidence, there is no scope for 
reading of such evidence as evidence in 
the suit. 


7. As I have already said, the final 
Gecision in this matter is being left to 
the learned trial judge. Therefore, nor- 
mally I would not have indicated any- 
thing further. But the learned trial judge 
has raised a lot of doubts in his own 
mind on the point and the law to be ap- 
plicable appears to be not in a certain 
state. Therefore, I have examined the 
EOR and would indicate the guide- 

e. a 


8. Learned counsel for the parties 
have agreed to the position that evi- 
dence can be read not only by the party 
who examined a witness under commis- 
sion, but also by the adversary. This 
Position seems to have been settled. 
Chagla, J. (as his Lordship then was) in 
the case of Vithaldas Damodar v. Lakhmi- 
das Harjiwan, AIR 1942 Bom 266, said:— 


Seen are Once the commission is re- 
turned and the depositions form part of 
the record, it is open to either party to 
tender those depositions as evidence. If 
the party examining the witness does not 
wish to tender the evidence, the opposite 
party can be allowed to tender the same”. 
In reaching this conclusion, his Lordship 
relied upon two Calcutta decisions, 


The next point of dispute which re- 
quires to be resolved is as to whether in 
a case where clause (a) of R. 8 is not 
complied with,. the adversary can ask 
the court to read the evidence of a wit- 
ness taken under commission. Mr, 
Sinha for the opposite parties contends 
that there is none. I em not prepared 
to accept such a contention. Sub-rule (b) 
of Rule 8 has been provided to meet such 
eventuality. There may be cases where 
evidence has been recorded under a com~ 
mission and the party who availed of 
the opportunity, fiinding such evidence 
against its own interest. may attempt to 
stand in the way of such evidence being 
received as evidence in the suit. Should 
that be permitted to be done? Lot of 
discretion vests in the court by sub- 
rule (b) and, therefore, it authorises that 
the court in its discretion may dispense 
with the proof of any of the circum~ 
stances mentioned in clause (a) and autho- 
rise the evidence of ary person being 
read as evidence in the suit notwithstand- 
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ing proof that the cause for taking such 
evidence by commission as ceased at 
the time of the reading of the same. In 
the present case, plaintiff No. 1 had been 
permitted to be examined under com- 
mission on account of sickness or infir- 
mity to attend the court personally. Now | 
She is offered to be examined in court, 
That is one of the eventualities under 
sub-rule (a). But sub-rule (b) in its own 
terms authorises the court in its discre- 
tion to allow such evidence to be read 
as evidence in the suit. Sub-rule (a) and 
sub-rule (b) cover different fields and in- 
disputably sub-rule (b) covers the field 
not covered by sub-rule (a). An analysis 
of Rule 8 may be made in the following 
manner:—— 


The Rule lays down that evidence 
taken under a commission shall not be 
read as evidence in the suit without the 
consent of the party against whom the 
same is offered unless (a) the person who 
gave the evidence is— 

(i) beyond the jurisdiction of the 
court; or 

(ii) dead; or 

(iii) unable from sickness or infirmity 
to attend to be personally examined or 

(iv) exempted from personal appea- 
rance in court; or 

(v) is a person in the service of Gov- 
ernment, who cannot, in the opinion of 
the court. attend without detriment to 
the public service; or 

(b) the court in its discretion— 

(i) dispenses with the proof of any 
of on circumstances mentioned in Cl. (a); 
an. 
(ii) authorises the evidence .of any 
person being read as evidence in the suit, 
notwithstanding proof that the cause for 
taking such evidence by commission has 
ceased at the time of reading the same. 


A party who wishes tc rely on evi- 
dence taken on commission must either— 
(a) obtain the consent of the party against 
whom he offers it. to its being read as 
evidence in the suit; or (b) have it read 
as evidence in the suit by complying 

with one of the conditions laid down in 
clause (a) of this rule: or (c) persuade 
the court in its discretion to dispense with 
any of the circumstances mentioned in 
clause (a) of the Rule and authorise the 
evidence being read as evidence in the 
suit notwithstanding the want of proof 
to the existence of such circumstances. 
Each of the alternatives involve a request 
to have the evidence read as evidence 
in the suit. 

9. Even if the evidence of the 
plaintiff on commission was not read as 
evidence in the suit, it becomes relevant 
to consider as to whether such evidence 
can be taken to be a previous statemenf 
of the witness for the purvoses of Serc- 
tion 145 of the Evidence Act. Mr. Sinha 
seriously disputes the availability of such 
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statement even for that purpose and 
places reliance on a Bench decision of the 
Calcutta High Court in the case of Mohi- 
tosh Ghose v, Molin Behari Dutt, AIR 
1937 Cal 163. I am not in a position to 
accept such a ‘contention. It certainly 


_fmust constitute previous statement of the. 


witness and would, therefore, be avail 
able for the purposes of Section 145 oñ 
the Evidence Act. 

10. As I have reached the con- 
clusion that the learned trial .judge in 
deferring the decision on the question 
omitted to exercise jurisdiction - vested in 
him in accordance with law, and the 
postponement of the decision is likely to 
prejudice the parties at the trial, I would 
allow the revision, vacate the order and 
call upon him to dispose of the matter 
before he starts recording evidence in 
the suit. I have not the slightest inten< 
tion to put fetters on the discretion of the 
learned trial Judge and the sole purpose 
fm entering into a discussion on the dis- 
pute was to provide material for his 
guidance in the matter of exercise of 
diseretion. 

il. Parties shall bear their own 
costs, 
Order accordingly, 
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State of Orissa. Petitioner v. Work- 
men of Hirakud Dam Project and an=- 
other, Opposite Parties, 


Original Jur. Case No. 838 of 1971, 


D/- 31-3-1972 to quash order of B. R.. 


Rao. Presiding Officer, pauses Tribu- 
nal. Orissa, D/- 6-7-1971. 


Constitution of India, Art. 226 - —— Cer- 
tiorari — In writ jurisdiction, operative 
part of judgment in earlier writ between 
same parties in same matter can be con- 
strued — (X-Ref:— Art. 227). AIR 1968 
Pat 282, Expl. (Para 3) 

While doing so the High Court can 
Iook into the entire judgment and the 
points of controversy. But it cannot go 
behind that judgment and replace it with 
a fresh one. (Para 3) 


When only two of the three points 
decided in an industrial award were chal- 
lenged in earlier writ petition and the 
High Court quashing the award had re- 


manded the case, the order must be con-. 


strued as quashing the award on those 
two points only. because the High Court 
in a writ proceeding though can examine 
the correctness of even a finding not chal- 
Jenged before it, its having jurisdiction 
and exercise thereof are different. 


(Para 5) 
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State v. Workmen of H. D. Project (Misra C. 3. 


ALR: 


Cases Referred: Chronological 

AIR 1968 Pat 282, Patna Electric 
Supply. Mazdoor Union vy HH 
Sahai 4 

Advocate General, for Petitionery 
S. B. Nanda, for Opposite Party No. L1- 

G. K. MISRA, C. J.:— It is unneces- 
sary to refer to the facts in detail. The 
following three points were referred to 
the Industrial Tribunal for adjudication 
under Sections 10 (1) and 12 (5) of the 
Industrial Disputes Act, 1947. 

1. Whether the retrenchment of the 
workmen by the authorities of the 
Hirakud Dam Project effected in pure 
suance of the decision taken by the Con- 
trol Board, Hirakud Dam Project on the 
9th December 1962, is valid and legal? 
If not. what relief the workmen are eņ= 
titled to? | 

2. Whether the workers who are pro» 
posed to be retrenched in pursuance of 
the decision of the -Control Board, 
Hirakud Dam Project and are still con- 
ftinuing in employment are entitled to 
their original conditions of service? 

3. Whether the workmen, who have 
completed three years of service or more 
should be confirmed in their respective 
posts? 

The Tribunal decided the first two 
points in favour of the workmen buf 
decided the third point in favour of the 
State of Orissa. The State of - Orissa 
(petitioner) filed O. J. C. No. 58 of 1965 
challenging the award on points 1 and 2. 
By a judgment of this Cour; (Annexure 
2) dated 5th April, 1968, the adverse view 
of the Tribunal against the petitioner on 
points 1 and 2 was quashed. The operas 
tive portion of the judgment runs thus: 

“In the result, the application is 
allowed. but in the circumstances with- 
out costs. The award dated 27-1-1965 
passed by the learned Tribunal is quash- 
ed and the Tribunal is directed to dis- 
pose of the reference in accordance with 
law taking into consideration the power 


Paras 


‘of termination reserved by the Manage- 


ment under 
W, D. Code”. 


Against this judgment the. workmen 
went up to the Supreme Court in Civil 
Appeal No. 1492 of 1968. The Supreme 
Court dismissed the appeal by its judg- 
ment (Annexure 3) dated 2-2-1971. The 
matter went back to the Industrial Tri- 
bunal who by its order (Annexure 4) 
dated 6-7-1971 held that there was an 
open remand and it could go into point 
No. The writ application has been 
filed for issue of a writ of certiorari for 
quashing the impugned order (An- 
nexure 4). 

2. The point in issue lies in a 
marrow compass. .The question is whe- 
ther by its order in Annexure 2 the High 
Court quashed the entire award or the 


paragraph 11 of the C. P. 
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award relating fo points 1 and 2. Mr, 
[Nanda for opposite party No, 1 very 
strenuously contended that the operazive 
portion of the High Court’s judgmeni is 
plain in its language that the entire 
award was quashed and the High Ceurf 
now cannot sit in appeal over that por- 
tion of the judgment even though it mgh 
have been wrong. The éontention though 
ingenious is wholly unsustainable. 

3. It is well-settled that the opera= 
tive portion of the order can be con- 
strued by us though we cannot go beLind 
that order and replace it by a fresh order, 
While construing the operative porion 
of the order it is open to this Cour- to 
look into the entire judgment and the 
points of controversy. As would be ap- 
parent from the history of the case, the 
workmen (opposite party No. 1) were 
satisfied with the decision of the Indus- 
trial Tribunal’ on point No. 3. No wrif 
application was filed to quash the same, 


The State of Orissa only assailed pcints . - 


I and 2. Even while the-judgmentf of 
the High Court was adverse to oppcsite 
party No. 1 they did not canvass beore 
the Supreme Court that point Nc. 3 
would .be reagitated before the Industrial 
Tribunal. Thus point No. 3 was not the 
subject-matter of decisicn either be7ore 
the High Court or before the Supreme 
Court. It assumed a character of fma- 
lity the moment the ord2r of the Incuse 
trial Tribunal was passed. 


Even before the Supreme Court the 
workmen could not have assailed point 
No. 3 as they had not assailed the same 
before the High Court. 


4. Mr. Nanda places strong Tœ 
Hance on a Bench decision of the Petna 
High Court in AIR 1968 Pat 282 (Petna 
Electric Supply Mazdoor Union v. H. 
Sahai). More or less cn similar facts 
their Lordships held tha: the remanc in 
that case was an open cne and whether 
right or wrong they could not go bekind 
the earlier order. That case appears, 
however, to be slightly distinguishable on 
facts. Out of the six charges in that case 
the Tribunal found only charge Nc. 3 
having been established. The High Ccurt 
was of opinion that charge No. 3 was not 
sustainable. If the correctness of the 
finding on charges 1 and 2, and 4 t 6 
would noi have been canvassed the Figh 
Court would have quashed the encire 
award. Without doing so the case was 
remanded and that must obviously be to 
examine the correctness and propriety 
of charges 1 and 2. and 4 to 6. This dis- 
tinguishing feature did weigh with their 
Lordships in arriving at the conclusion 
that the remand was an open one, 


5 . There cannot be any dispute 
that the High Court in exercise of its 
power under Articles 226 and 227 of the 


Constitution can look irto the correct: 


Sitaram v. Stafe (R. N. Misra J.} 
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ness of a finding in an award even though 
the parties might not have moved the 
Court. But the distinction between hav- 
ing jurisdiction and exercising the same 
cannot be lost sight of, In the facts and 
circumstances of this case conclusion is 


' irresistible that point No. 3 was never 


assailed at any stage either before the 
High Court or before the Supreme Court. 


- In such context the operative portion of 


the order in paragraph 15 of Annexure 2 
must be construed as meaning that the 
award was quashed with reference to 
points 1 and 2 as mentioned in para, 5 
of that judgment, 


6. In the result. the writ applica- 
fion is allowed. A writ of certiorari be 
issued quashing the impugned order (An~ 
nexure 4). The Tribunal would now pro- 
ceed with points 1 and 2 only. In the 
circumstances, parties will bear their own 
costs. 

PANDA, J.: 7, 


aaa 


T agree. 
Petition allowed. 
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Sitaram Singhania, Petitioner v. 
vii of Orissa and others. Opposite Par- 

es. 

Original Jur, Case No. 1089 of 1969. 
D/- 29-3-1972 to quash order of T. Misra. 
secretary to Govt. of Orissa. Law Deptt. 
D/- 24-11-1969. 


Index Note:— State Financial Cor- 
poration Act (1951), S. 10 (e) — “Direc- 
tor” — Meaning of — Director means an 
individual and not a. body corporate. 

(Paras 7 & 8) 


Brief N ote:— A company can be a 
share-holder in the corporation under 
S. 4 (3) (d) of the Act. Under S. 253 of the 
Companies: Act (1956) a body corporate 
is not entitled to be appointed as a direc- 
tor and only an:individual can be so ap- 
pointed. In absence of any inconsistency 
in terms of Section 618 (d) of the Com- 
panies Act the prohibition under S. 253 
of that Act would apply for the purposes 
of the corporation. The bar under S. 253 
of the Companies Act applies to the cor- 
poration by Section 46-B incorporated in 
the Act with effect from 1-10-1956. Thus 
in the Scheme under S. 10 (e) of the 
State Financial Corporation Act (1951). 
the reference to a director is to an in- 
dividual and not to a body corporate. 

(Paras 7 & 8) 


S. C. Roy. for Petitioner; R. Mohanty, 
B. Ray and R. N. Sinha, for Opposite 
Parties, 

R. N. MISRA. J. :— This application 
under Arts, 226 & 227 of the Constitution 


FP/GP/D398/72/SND 
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of India asks for a writ of certiorari to 
quash the order: made by opposite party 
No. 4, the referee under Regulation 37 (2) 
of the Orissa State Financial Corporation, 
General Regulations in an election 
dispute. l 


2. The material facts may be given 
in brief. The Orissa State Financial Cor- 
poration (opposite party No. 2) has been 
established under the State Financial 
Corporation Act (63 of 1951) {hereinafter 
referred to as the Act). Section 4 (3) of 
the Act provides that the shares -of the 
Corporation are to be distributed among: 

(a) the State Government; 

(b) the Reserve Bank; 

(c) Scheduled banks, Insurance Com- 
panies; investment trusts, co-operative 
banks or other financial institutions; and 

(d) parties other than those referred 
to in clauses (a). (b) and (ec) 
as the State Government with the ap- 
proval of the Central Government would 
direct. The petitioner who is an indivi- 
dual and opposite party No. 5 which is a 
company incorporated under the Com- 
panies Act are admittedly share-holders 
of the category under clause (d). The 
Corporation (opposite party. No. 2) has a 
Board of Directors as envisaged under 
Section 10 of the Act. It has a total 


. strength of ten members, The directors 


are of three categories. The Managing 
Director is appointed by the State Gov- 
ernment in consultation with the Reserve 
Bank. There are three classes of nomi- 
nated directors. (i) three to be nominat- 
ed by the State Government; (ii) one 
to be nominated by the Reserve Bank; 
and (iii) one by the Industrial Financial 
Corporation of India. The remaining 
four directors are of elected category. 
Of them three are elected in the pres- 
cribed manner by the parties referred 
to in clause (c) of sub-section (3) of S, 4 
.and one is elected in the prescribed man- 


mer from among themselves by the par- 


ties referred to in clause (d) of sub~sec- 
tion (3) of Section 4 of the Act. The 
last category is in terms of Section 10 (e) 
of the Act. 

3. When a vacancy arose In the 
Board of Directors for the category under 
Section 10 (e) of the Act election took 
place. Opposite Party No. 3 is admitted- 
ly not a share-holder in his personal 
capacity representing opposite party No, 5, 
the company, a shareholder, stood as a 
candidate and got elected. The peti- 
tioner disputed the eligibility of opposite 
party No. 3 to represent in the Board 
the category of share-holders within the 
meaning of Section 4 (3) (d) of the Act. 

Under the provisions of the Act a set 
of rules have been made by the State 
Government known as the Orissa State 
Financial Corporation (Voting Rights) 
Rules. 1956 incorporating exercise of 
powers vested under Section 47 of the 
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poration in exercise of powers vested 
under Section 48 of the Act have framed 
a set of Regulations. When the election 
dispute was raised, the State Govern- 
ment in terms of Regulation 37 appoint- 
ed as referee opposite party No. 4 and 
the said referee by his decision, now im-~ 
pugned by this’ petition, held that the 
election dispute was liable to be dismis- 
sed. The present writ petition chal- 
lenges the decision of the referee and 
asks us to quash it. We are also requir= 
oa to pass consequential directions and 
orders, 


4. Mr. Roy for the petitioner 
reiterates before us that opposite party. 
No. 3 not being a share-holder of the 
Corporation did not have the basic quali- 
fication to represent the body of share- 
holders contemplated under Section 4 (3} 
(d) of the Act and as a nominee of a 
share-holder-company opposite party No, 
3 was not entitled to be in the Board of 
Directors of the Corporation. 


5. Opposite parties 3 and 5 who 
mainly contest this proceeding challenge 
this stand of the petitioner and contend 
that the election has been rightly held 
and there is no merit in the writ petis 
tion. 


6. The real question which rē 
quires determination in this case is as to 
whether opposite party No, 3 who is ad=- 
mittedly not a share-holder of the Cora 
poration is entitled to represent the body 
of share~holders of the Corporation with~ 
in the meaning of Section 4 (3) (d) of the 
Act as representative of a share~holder - 
company. Section 10 (e) is to the fol- 
lowing effect: 


“10. The Board of directors 
consist of the following, namely- 
x x x x x x 

(e) one director elected in the pres- 
cribeqd manner from among themselves 
by the parties referred to in clause (d} 
Of sub-section (3) of Section 4 who are 
share-holders of the Financial Corpora» 
tion.” 

The true meaning of the aforesaid provi«- 
sion seems to be that from among the 
share~-holders of the Corporation coming 
within the category of Section 4 (3) (dj 
of the Act. one director shall be nominat- 
ed from among themselves. Mr. Roy 
contends that the use of the words ‘from 
among themselves’ leaves no room fon 
doubt that the person to be elected musf 
himself be a share~holder. Mr. Mohanty 
for the contesting opposite parties con-= 
tends that as the Company is a share- 
holder and the Company as such can- 
mot be in the Board of Directors, it can 
only be represented by a duly authoris~ 
ed nominee of the Company. Opposite 
Party No, 3 answers that requiremen? 
and. as such there can be no objection 


shall 
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against his election. This aspect of the 
matter requires closer examination as 
the fate of the petition depends uon 
the correct conclusion on this facet of 
_ the dispute. 

7. There is no dispute at the Sar 
that a company can be she share-holler 
in the Corporation under Section 4 (3) (d) 
of the Act. Mr. Roy. hcwever. contends 
that a director under Section 10 (e) of the 
Act must have been a share-holder him- 
self and according to him opposite perty 
No. 3 not being a share-holder was not 
eligible to be chosen as a director. Under 
Section 253 of the Companies Act (1 of 
11956) a body corporate is not entitlec to 
be appointed as a director and only an 
individual can be so ap ointed. S. 616 
of the Companies Act in clause (d) pro- 
vides— 

“The provisions of this Act shall 
apply :— 

x x x x x x 
_ (d) to any other company governed 
by any special Act for the time being in 
force, except in so far as the said previ- 
sions are inconsistent with the provisions 
of such Act.” 


There is no dispute that a Corpora7ion 
set up under the Act is essentially a cem- 
pany as defined under the Companies Act 
and in the absence of any inconsistency, 
in terms of Section 616 (d) of the act, 
the prohibition under Section 253 of the 
Companies Act would aply for the pur- 
poses of the Corporation. S. 46-B of the 
Act which was incorporated by an am- 
endment with effect from 1-10-1956 pro- 
vides : 

“The provisions of fhis Act and of 
any rules or orders made thereurder 
shall have effect notwitmstanding any- 
thing inconsistent therewith containec in 
any other law. for the time being in fcrce 
or in the memorandum cr articles of as- 
sociation of an, industrial concern or in 
any other instrument having effect by 
virtue of any law other than this Act, 
but save as aforesaid, the provisions of 
this Act shall be in addition to, and not 


in derogation of any other law for- 


the time being applicable to an industrial 
concern.” 

It thus appears clear that the bar under 
Section 253 of the Companies Act is saved 
and extended to the Corporation by £ec~ 
tion 46-B. 


8. If a Corporation is appoirted 
director it will certainly lead to a loi of 
inconvenience. Mr. Roy concedes that 
the provision tnder Section 253 of the 
Companies Act was new and seems to 
have been adopted out of experiemce, 
There is nothing in Section 10 (e) which 
compels us to take a different view. We 
are, therefore, inclined to accept the œn- 
tention of Mr. Mohanty that in the 
scheme under Section 10 (e) of the act, 
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the reference to a director is to an indi- 
vidual and not to a body corporate. 

9. The referee has found that the 
authorisation of opposite par ty No. 3 on 
behalf of opposite party No. 5 is in order. 


Mr. Roy does not challenge that find- 
ing. It would, therefore, follow that once 
it is found that the director under S. 10 (e) 
for the Corporation is necessarily an 
individual and‘ not a company, in view 
of absence of challenge in the method of 
authorisation, we must accept opposite 
party No. 3 as duly authorised on be- 
half of opposite party No. $. 


10. It is quite possible that the 
category of share-holders under S. 4 (3) 
(d) of the Act may be only companies. 
In that event, if we accept the conten- 
tion of Mr. Roy, there would be no scope 
for the companies to be represented 
under Section 10 (e) of the Act. We 
would accordingly not adopt such an in- 
terpretation which will render the scheme 
in the Act unworkable. 

ll. The only conclusion on the 
basis of the aforesaid discussion is that 
the decision reached by the referee is in 
accordance with law and is not open to 
challenge. We decline to interfere in 
the matter. The writ petition stands dis- 
missed. We would, however, direct both 
parties to bear their own costs. 

PANDA, J.:~ 12. I agree. 

Petition dismissed. 
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State of Orissa and another, Peti-, 
tioners v. M/s. Modern Construction Co., 
Opposite Party. 

Civil Revns. Nos. 17 to 22 of 1972, 
D/~ 27-3-1972, 

Civil P. C. (1908), S. 155 — Inherent 
power — It must be exercised against 
appointment as arbitrator in a dispute 
with State of a person who had been con- 
victed in a prosecution by the State with 
another such prosecution pending against 
him. (Arbitration Act (1940), S. 11.) 

(Para 5) 

Such an arbitrator is bound to have 
bias against the State. It is immaterial 
that State is not an individual and does 
not have feelings and reactions. The 
arbitrator is bound to react against his 
prosecutor. Actual bias shown through 
overt acts is not necessary for a Court 
to remove an arbitrator for bias and pos-- 
sibility of bias will be sufficient. 

- (Para 3) 

The arbitrator being a quasi judicial 
tribunal must act judicially. hear the 
parties and determine the dispute with- 
out bias. The principle applicable to 
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Courts viz, judge wae bias against one 
of the parties cannot hear the case, gov-~ 
erns arbitrator also. (Para 4} 
S. Arbitration ‘Act does not 
envisage such situations of possible bias 
but the Court must then exercise its 
inherent power against the. appointment 
of such. arbitrator. AIR 1962 SC 527, 
Followed: AIR 1925 Pat 720, Explained? 
- ATR 1952 Cal 294, Relied . on. (1858) T 
Giff. 258, Referred. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1962 SC 527 = 1962 Supp (1) z 
SCR 450, Manohar Lal v. Hiralal 5 
AIR 1952 Cal 294 = 87 Cal LJ 71, 


Bhuwalka Bros, v. Fatehchand E 


ATR 1933 Pat 566 = 146 Jnd Cas 
1081, Anand Das v. Rambhushan 


ATR 1925 Pat 720 = 6 Pat LT 488, 
Lachman Machhua v- Moghal Mian 
(1858) 1 Giff 258 = 114 RR 429, 
Kemp v. Rose g 
Advocate General and Addl. Govi 
Advocate, for Petitioners; S. Mohanty; 
and N. R: Mohanty, for Opposite Party. 
ORDER :— These are six applications 
under Section 115, Civil P. C. at the 
instance of the State of Orissa and one 
of its employee engineers for removal of 
an appointed arbitrator by quashing the 
order of the learned trial Judge. 


2. The short facts relevant for tha 
purposes of the revisions may be stated, 
The State Government of Orissa and the 
opposite party entered into contracts for 
execution of works. Such contracts had 
an arbitration clause in the event of dis- 
putes arising in relation to the contracts. 
Disputes arose and the opposite party 
contractor wanted an arbitrator to be 
appointed for resolving such disputes. As 
no steps were taken in spite of demands 
‘of the contractor, the matter ultimately 
came before the court and the learned 
Subordinate Judge appointed Sri N. K, 
Misra, a retired Superintending Engi- 
meer, as the sole arbitrator, The State 
came before this court challenging such 
appointment mainly on the ground that 


Sri Misra was a retired employee of the ` 


State and the arbitration clause contem- 
plated an engineer in the employment of 
the State. This Court did not entertain 
the objection of the State and Sri Misra’s 
appointment stood affirmed. 


Soon after an application was made 


in the trial Court for removal of Sr. 


Misra from acting as arbitrator on the 
ground that Sri Misra had been convict- 
ed for an offence under the Essential 
Commodities Act read with clause 15 (3) 
of the Iron and Steel Control Order, 1956 
wherein he wag sentenced to pay a fine 
‘of Rs. 2,000/- and in lieu thereof to 
undergo S. I. for six months.. The matter 
was in appeal before this Court and is 
said to be still pending. It was further 
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alleged that Sri Misra was also charged 
ffor an offence under the Prevention of 
Corruption Act and was undergoing trial 
before the Special Judge. Puri for hav« 
ing committed an offence punishable 
under Section 5 (2) read -with S. 5 (1) 
of that Act. l 


It was contended on the aloresaid 
footing that Sri Misra was bound to 
have bias against the State of Orissa. 
which was the real prosecutor in the 
two cases and as such it was not in the 
interests of justice and fair play thaf 
such a person should be allowed to acf 
as arbitrator, The learned trial Judga 
repelled the contention by saying thaf 
this was not one of the grounds available 
under Section 11 of the Arbitration Act. 
He also emphasised upon the fact thaf 
tthe conviction which is referred to above 
‘was prior to disposal of the revision 
which came before this Court — the con~ 
viction is dated 11-1-1971 and the civil 
revision was disposed of on 8-3-1971 —3 - 
the State of Orissa having not . raised 
objection on that score before this Court 


-was not entitled to use that again as a 


ground for removal of Sri Misra from 
functioning as the arbitrator. There are 
several contracts and as such there are 
several disputes. That situation has given 
tise to these six cases. 

3. There is no dispute that Sri 
Misra has been convicted in the manner 
alleged and that there is a- prosecution 
pending against him for the offence indi- 
cated above. There is also no dispute 
that the State of Orissa is the prosecutor. 
Where the arbitrator is litigating with 
one of the parties to the arbitration pro- 
ceeding, there would be no room for 
doubt that the itrate 
bias against his adversary whose dispute 

has to arbitrate upon. In 
situation the arbitrator cannot be allow- 
ed to function because he would have 
naturally some bias. 
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bound to react against his prosecutor and 
fg likely to have a bias against it. i 


actual bias already expressed in some 
overt act of the arbitrator. The possi- 
bility of bias must be taken as sufficient. 

There can be no doubt that disputes 
which are normally triable by courts are 
placed before arbitrators where by con 
sent of parties a private forum is chosen 
for such adjudication. The arbitrator is 
a quasi-judicial tribunal and is bound to 
a great extent by the procedure appli-. 
cable to the court. While it is true thaf 
many of the formalities prescribed for- 
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adjudication of disputes which apply to 
the court do not apply to the arbitrator, 
I have no doubts in my mind thai the 
arbitrator in discharging his functions is 
ta act judicially, is bound to hear par- 
ties and is to determine the dispute in 
an absolutely impartial way. 

One of the well settled dicta of judi- 
cial procedure is that not only justice 
must be done, but justice must appear 
to be done. It is this principle anj its 
corollary which has: become a dictum of 
natural justice —- no Judge should hear 
a case if he has bias against the litigating 
party before him — which is applied to 
proceedings before courts. I think the 
same standard is applicable also tc the 
arbitrator. The arbitrator must be a 
man having no prejudice against the par- 
tles and all parties must have conficence 
in the arbitrator and his proceeding and 
must look forward for a fair deal im his 
hands. If he is a person who is Lkely 
to begin with a bias certainly there would 
be no scope for confidence and the arbi- 
tration proceeding would really turr out 
to be a farce and ultimately no court is 
likely: to sustain an awerd from suena an 
arbitrator once it is indicated to the court 
that the arbitrator actually had or was 
very likely to have a biassed att:tude 
against one of the parties. Bias certain~ 
ly would vitiate the determination and it 
would be very difficult in many cas2s to 
have a concrete demonstration of the 
effect of bias on the conclusion reeched 
in the proceeding. Bias or prejadice 
would remain in the background ard in 
the hands of a clever arbftrator it would 
be difficult for the affected party to 
demonstrate the effect of: prejudice and 
often be more difficult for the couct to 
pick it up. l 

4. The next question for consi-~ 
deration is as to whether the court has 
any power to remove an arbitratcr in 
such circumstances before the proceeding 
has concluded. Mr. Mohanty appearing 
for the opposite party refers to the provi- 
sions of Section 11 of the Arbitratior Act 
and contends that the ertire power o7 the 
court in the matter of removing an 
arbitrator is contained in that section, 
and as the allegations of the petitieners 
do not come within the purview of “hose 
provisions the arbitrator cannot be re- 
moved. Section 11 provides, 

(1) The Court may, on the applica- 
tion of any party to a reference. remove 
an arbitrator or umpire who fails tc use 
all reasonable dispatch in entering or and 
proceeding with the reference and mzking 
an award, l 

(2) The Court may remove an arbi-~ 
trator or umpire who has miscondacted 
himself on the proceedings. 


x x x x 
It is stated that there is no allegaficn of 
any misconduct of the arbitrator cr of 
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the proceeding, nor is it a case to which 
sub-section (1) applies. Mr. Mohanty, 
therefore, contends that since Section 11 
provides for the entire power of the court 
for removal of an arbitrator. the court 
has no power to remove the arbitrator 
in this case until there is evidence of his 
misconducting himself or the proceeding. 
The learned Additional Government Ad- 
vocate relies upon the observations of a 
learned single Judge in AIR 1925 Pat 720, 
(Lachman Machhua v. Moghal Mian) 
wherein it has been said, 


_ “Iam of opinion that although there 
is no distinct provision in the chapter 
dealing with arbitration in the Civil P. Q 
Of 1882 as well as in the second Sche- 
dule of the present Civil P, C. still the 
inherent power of a Court to make pro~ 
per order for the ends of justice can 
always be invoked to prevent a miscare 
riage of justice”, : 
_ By 1924 when the aforesaid case was 
disposed of in the Patna High Court, the 
Arbitration Act of 1940 was not known 
to the statute book and as the learned 
Judge has said there was no clear pro- 
vision like the present Section 11 in the 
matter of removal of the arbitrator. To 
meet the exigencies of circumstances the 
learned Judge came to hold that power 
inhered in the Court to avoid miscarri= 
age of justice by exercising jurisdiction 
for removal of the arbitrator. The facts 
of the Patna case show that the arbitra~ 
tor had demanded money from one side 
so that the award may be made in his 
favour. That certainly was a situation 
to which the present Section 11 would 
apply. But as by then power for removal 
was not there the question arose as to 
whether the Court had power to exer- 
cise in such a situation. The dictum 
laid by Kulwant Sahay, J. in this case 
has been approved by a Division Bench 
of the Pazz High Court in AIR 1933 Pat 
566, (Anand Das v. Rambhushan Das). 
The learned Additional Governmen? 
Advocate also placed reliance on a Cal~ 
cutta decision in AIR 1952 Cal 294, 
(Bhuwalka Bros. v. Fatehchand). Baner- 
Jee, J. examined the question at a con= 
siderable length The learned J udge 
quoted Russell on Arbitration where the 
chief grounds upon which leave to revoke 
could be granted were classified as 
follows:— (a) error of law. or excess or 
refusal of jurisdiction by arbitrator; 
(b) misconduct of arbitrator; (c) disquali- 
fication pee arbitrator; (d) exceptional 
cases. paragraph 99 of the judgmen# 
the learned Judge observed, ER 
“It is not possible for me to say that 
the arbitrator will in fact be biassed and 
it is not necessary for me to say |that. 
Here lies the difference between an ape 
plication for leave to revoke the autho« 
rity of an arbitrator or to stay an action 
under Section 34 and an application for 
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setting aside an award on the ground of 
bias. In the first two applications, all 
that is necessary is to show that there 


is a probability of bias or a reasonable | 


prospect of bias or, as Sinha, J., has put 
it in a very recent case, there is a rea- 
sonable apprehension of bias. This dif- 
ference arises from the very nature of 
the applications: 


‘A perfectly even and unbiassed mind 
is essential to the validity of every judi- 
cial proceeding. Therefore, where it 
turns out that. unknown to one or both 
of the persons who submit to be bound 
by the decision of another, there was 
some circumstance in the situation of 
him to whom the decision was entrusted 
which tended. to produce a bias in his 
mind, the existence of that circumstance 
will justify the interference of the Court. 
Whether in fact the circumstance had 
any operation in the mind of the arbitra- 
tor must, for the most part. be incapable 
of evidence; and may remain unknown to 
every human being. perhaps even un- 
known to himself. It is enough that such 
a circumstance did exist,” 


The last portion of the aforesaid obser- 
vation seems to be based upon the re- 
marks of Sir John Stuart, V. C. in Kemp 
v. Rose, (1858) 1 Giff 258. 


5- I have already indicated that I- 


am not in a position to rule out the ap- 
prehension in the minds of the State of 
Orissa and its officer that Shri’ Misra may 
have prejudice against them and is, there- 
_ fore, likely not to conduct himself and 
the proceeding impartially. Once such a 
situation: is found, is it necessary that 
the same arbitrator must be permitted 
to handle the proceeding until the ag- 
grieved party is in a position to show 
_ traces of such bias in the proceeding it- 
self or in the conduct of the arbitrator? 
To my mind the answer seems to be clear 
and it is that the court must not plead 
helpless; on the other hand it must im- 
mediately meet the situation in exercise 
of its inherent powers which are vested 
for doing justice between litigants and 
to uphold fair play in judicial proceed- 
ings. Since Section 11 of the Arbitration 
Act does not meet the situation but the 
exigencies of the circumstances demand 
in the interests of justice exercise of 
powers, on the well settled principle in- 
dicated by their Lordships of the 
Supreme Court in several decisions in- 
cluding AIR 1962 SC 527. (Manohar Lal 
v; Hiralal) I must hold the court has in- 
herent powers to exercise in the present 
setting, Courts exist mainly to do jus- 
tice and in a situation like the present 
one, the court cannot abdicate its power 
and lie by as a silent spectator until the 
proceeding concludes, and when dispute 
is raised against the award, to embark 
upon an enquiry by digging into the past 
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to find traces of misconduct or prejudice, 
The legislature cannot be said to have 
intended that way and, therefore, I can- 
not uphold the contention of Mr. Mohanty 
for the opposite party that the applica 
tions of the petitioners before the learned 


‘Trial Judge were premature. 


6. On the basis of what I have 
said above, the only conclusion which I 
can reach in this proceeding is that Sri 
Misra is not the proper person to con- 
tinue as the arbitrator. The learned Trial 
Judge did not examine the matter from 
the proper perspective. The fact that there 
had been a conviction prior to the. dis- 
posal of the revision in this Court was 
given undue consideration. The learned 
Trial Judge overlooked the fact that the 
State on account of its impersonal chara~ 
cter, its shape and size has a natural 
disadvantage which an individual litigant. 
may not have and, therefore. it was quite 
possible that the fact that Sri Misra had 
already been convicted in one case and 
was undergoing trial in another was not 
known to the State’s Law Officers when 
the earlier revision before this Court was 
disposed of. The view adopted regarding 
the powers of the court to meet such a 
situation does not seem to be in the in- 
terests of justice and the conclusion 
reached thus was vitiated by erroneous 


‘approach to the matter and by improper 


exercise of the jurisdiction vested in the 
court. I think the learned Trial Judge 
disposed of the proceeding on the basis 
that he had no jurisdiction to interfere 
in the matter avhile in my view he had. 
Thus he also failed to exercise a juris~ 
diction vested in him by law. I would 
allow each of the revision petitions and 
revoke the appointment of Sri N. K. 
Misra, retired Superintending Engineer, to 
act as arbitrator, in these disputes be- 
tween the parties. As a consequence of 
my order, there arises a vacancy which 
the court must now fill up in accordance 
with law. l 
T The revision petitions succeed. 
But keeping the facts of the cases in 
view I direct both the parties to bear 
their own costs here. 
Petitions allowed, 
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Sarat Chandra Mohanty, Appellant v, 
Chandramani Bowa, Respondent. 

Second Appeal No. 241 of 1968, D/« 
14-3-1972 from order of 5. N. Misra, Addl, 
Dist. Magistrate (Judl.) and Addl. Sub. J., 
Sambalpur, D/- 5-3-1968. 

Evidence Act (1872), S. 68 — Proviso 
~- Specific denial as to execution — Time 


for raising objection, 
EP/EP/D5/72/LR/VBB 
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Where the execution of document is 
admitted but not valid attestation, the 
fact has to be clearly stated. The specific 
denial contemplated by the proviso to 
Section 68 should -be in sufficient time 
before the actual hearing to enable the 
opposite party to prove execution by pro- 
duction of the attesting witness: but to 
wait until the actual hearing and then 
to raise objection cannot be allowed. 

(Paza 7) 

Cases Referred: Chronological Paras 
AIR 1946 Bom 304 = 48 Bom LR 

83, Komalsing v. Krishna Bai 7 


R. Das, for Appellant; A. B. Misra 
and B. K. Behura, for Respondent, 

JUDGMENT:— The plaintiff is ir. ap- 
peal against the affirming decision oi the 
learned Addl. Subordinate Judge, Sambal- 
pur, in a suit for declaration of title, 
confirmation of possession and permanent 
injunction. The disputed property harpens 
to be 10 decimals of homestead land ap- 
pertaining to plot No. 444 under Khata 
No. 109 of village Kuchinda. 


2. Admittedly the property be- 
longed to one Narayan. lLaxmidher is 
said to have died without issues. The 
plaintiff happens to be Madhusudan’s son. 
Narayan had a son. It is alleged tha- the 
son pre-deceased Narayan and thereafter 
- Narayan died. According to the plaintiff 


the three brothers were joint and as 
Narayan and his son died the. en- 
tire property came ʻo the plaintiff 


by survivorship. The plaintiff applied for 
mutation. One Daitari Mohanty objected 
and subsequently managed to carve out 
the disputed portion of the property into 
a separate plot in his name. Daitari is 
said to have died leaving no heirs in 1964. 
The defendant claiming to be his w.dow 
raised a dispute regarding possession of 
the property. In a proceeding under 
Section 145 of the Code of Criminal Pro- 
cedure which was instituted the defsnd- 
ant’s possession was upheld. Therefore, 
the plaintiff came up with the suit. 


3. The defendant on the cther 
hand contended that Narayan was noi the 
brother of Madhusudan or Laxmidhar. 
They were of different branches. Narayan 
was adopted by one Radha Mohan and 
long after adoption Narayan acquired the 
property in dispute together with seve- 
ral other items of property while he was 
serving as Tahasildar in the ex Bamara 
State. Upon Narayan’s death without 
leaving any heirs, the property escheated 
to the State. The agriculttiral lands were 
settled with different tenants by the 
Ruler’s administration, but the homestead 
was settled with the plaintiff and Deitari 
on the basis of half and half. Sæami 
was separately deposited by the setilees 
and the property was also demarcated. 
The property in dispute represents 
Daitari’s portion whereupon Daitari rais- 
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ed further constructions. Upon Daitari’s 

death the defendant as widow succeeded 

to the property. Daitari also left behind 

a will in her favour. The defendant 

raned that the suit was barred by limi-~ 
lon. i i ! 


4, The learned trial judge came 
to find that the property was a ‘self- 
acquisition of Daitari. and upon his death 
the defendant as widow and legatee was 
in possession of the property. The plain- 
tiff had no claim thereto. He according~ 
ly dismissed the suit. 


5. The learned appellate judge 
found that there was no evidence on re~ 
cord to show that Radha Mohan had three 
sons ~~ Narayan, Laxmidhar and Madhu~ 
sudan. The evidence led on the plaintiff’s 
side to fix the genealogy in view of the 
dispute was found to be very meagre 
and undependable. The learned appel~ 
late judge found that Narayan was work~ 
ing as Tahasildar under ex-State of 
Bamara. Relying upon a note in Ext, 2, 
the lower appellate court, however, ‘held 
that it may be assumed that Narayan and 
Madhusudan were brothers. He found 
that in regard to the disputed property 
Narayan’s widow was in possession until 
her death. The lower appellate court 
discarded the plaintiff’s allegation that 
under Ext. 4 rent had been paid for the 
disputed property in 1944. Ex L sup- 
ported the defence claim of settlement on 
half and half basis of the homestead plot. 
Ext. C evidenced the deposit of‘ the 
Salami. On the basis of the oral evidence 
supported by these documents. the learn 
ed appellate judge came to hold that the 
land had been duly settled with Daitari. 
Accordingly he upheld the decree of the 
trial court and dismissed the appeal. This 
second appeal is directed against. the 
aforesaid affirming decree of the lower 
appellate court, 


| 

6. In paragraph 9 of the plaint it 
has been clearly stated that Daitari! was 
not a member of the family of the plain~ 
tiff. Once the settlement with Daitari is 
accepted as a valid one, in view of what 
has been stated in paragraph 9 of the 
plaint, the plaintiff could have no right 
to claim the property in dispute even if 
the defendant may have no right to it. 


Mr. Das for the appellant seriously 
contended that the defendant is not the 
widow of late Daitari as there was no 
valid marriage. He also contends that in 
the absence of due proof of attestation 
of the mortgage deed and the will, thése 
two documents should not have been 
received in evidence even for collateral 
purposes and the courts below are, not 
entitled to draw any support for the de- 
fence case from these two documents, 
Challenge is also offered against drawing 
evidentiary import from the mortgage 
deed on the question of possession. 
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7. As T have already said, the ex- 
amination of these aspecis is indeed not 
necessary for the purpose of this appeal 
particularly when Mr. Das has not chal- 
lenged the finding of Daitari having be- 
come the owner of the property. Sa 
As these aspects have, however, bee 
argued at great length I propose to deal 
with them in brief. First I shall take 
up the question of the mortgage deed and 
the will. The registered deed of mort- 
gage dated 19-1-1961 has been marked 
as Ext. A. Similarly the will dated 11-7- 
1963 has been marked with objection, Buf 
the nature of objection is indicated in a 
note of the trial court in: the. evidence 


of D. W. 3 which is to the following. 


effect:— 


ansessor Exts. A and B are objected 
‘fo by Advocate for the plaintiff on the 
ground of late filing”. 

Section 68 of the Evidence Acf pros 
wides:— 

“If a document is required by law 
fo be attested, it shall not be used as evi- 
dence until one attesting witness at least 
has been called for the purpose of prov- 
fng its execution, if there be an. attesting 
witness alive, and subject to the process 
of the Court and capable of giving evi- 

ence: 


Provided that it shall not be netes- 
sary to call an attesting witness in proof 
of the execution of any document, not 
being a will, which has been registered 
in accordance with the provisions of the 
Indian Registration Act. 1908, unless its 
execution by the person by whom it pur- 
ports to have been executed is specifical~ 
ly denied”. 


The proviso indicates that in the absence 
of specific denial it would be not neces- 
sary to call an attesting witness in proof 
of execution of the document. As was 
indicated in the case of Komal Sing v. 
Krishna Bai, AIR 1946 Bom 304 it is not 
necessary to call an attesting witness un- 
less it is expressly contended that the 
attesting witnesses had not witnessed the 
execution. It is true that the words 
‘specifically denied’ have been variously 
interpreted. But as has been indicated by 


some of the commentators, the real rule 


is if execution is admitted but not valid 
attestation the fact has to be clearly stated 
So that the person seeking to rely upon 
the document would prove attestation, It 
has been further observed that whether 
in the pleadings or in other documents 
at any stage of the trial the specific 
denial should. be in sufficient time before 
the actual hearing to enable the opposite 
party to prove execution by production 
of the attesting witnesses and to lie by 
until the actual hearing and to raise the 
objection then should not be allowed. 
In the present case there is no specific 
denial because the entire dispute with 
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‘ed about the 


AER. 


reference to’ the documents is their late 

filing. . oe 
8. Mr. Das’s next point is with 
regard fo the defendants marriage, If 
has been alleged by the defendant thaf 
the marriage was in bandhani form. If 
is true that there is no clear plea of such 
custom. The defendant seems to be a 
member of the scheduled tribe and has 
been found to have lived with the deceas- 
ed Daitari ag his wife. I do not propose 
to examine the point further in view of 
the position that even if the defendanf 
be not the widow of Daitari. the plain- 
tiff cannot succeed to the property be« 
cause he is not an heir of Daitari on his 
own showing. There is no merit in the 
second appeal. It is accordingly dismis- 
sed. The defendant shall have her costs. 
Appeal dismissed, 
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Constitution of India, Art. 226 — 
Educational - institutions — Enquiry by, 
into malpractice by examinee — Princi- 
ples of natural justice — Requirements of.. ` 

The proceeding against an examinee 
on a charge of malpractice though admi- 
nistrative, inasmuch as it affects the 
future career of the examinee is a quasi- 
Judicial proceeding. Where there are 
statutory or codified rules the quasi- 
judicial proceeding will be enquired into 
in conformity with those rules. Where 
thera are no such rules the principles of 
natural justice will be followed. 

Sa (Para 7) 

Principle of natural justice is not an 
embodied rule. Its requirements would 
vary according to the facts and circum- 
stances of each case. The minimum re- 
quirements of principle of natural jus- . 
tice which would be followed in every 
Case are:— l 


_@) that the person would be inform- 
e accusations made against 
him together with the statement of the 
allegations on which they were based; - 


_ (ii) that he should get a reasonable 
opportunity of stating his own case by 
way of explanation to the charges; 

(iii) that the Tribunal which would 
noe the enquiry would act in good faith: 
ee : 

(iv) that while hearing the matter 
the Tribunal would give full opportunity 


EP/EP/D14/72/HGP/VBB 
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to the adinguent +o make his comments 
and criticisms upon the materials used 
against him, i 


Unless statutorily or - otherwise prescrib~ 


ed by specific rules, there is no obligetion. 


on the prosecutor to examine oral evi- 
dence or to suo motu give opportunity 
-ffor cross-examination. If, however, the 
delinquent demands that the witnesses re- 
porting against him ere to be cross- 
examined by him, refusal thereof would 
amount to denial of reasonable op 2or- 
tunity, 


_ When the charge of malpractice was 
framed against the ‘examinee she was 
asked whether she wanted any personal 
hearing in the matter. It was also -nti- 
mated to her that if no reply was receiv- 
ed from her by the date fixed, it would 
be taken that she had no defence to zive 
and the matter would b2 disposed of ex 
parte. After receipt of her explanation 
all relevant documents were taken into 
account by the Disciplinary Sub-Com- 
mittee and on its reccmmendation the 
petitioner’s result was cancelled by the 
Examination Committee,’ 


Held that the examinee had been 
given every reasonable opportunity and 
after having failed to respond, she ceuld 
not make a grievance that she was not 
fairly listened to and that she had no 
notice of the report of the Disciplirary 
Sub-Committee. AIR 1971 Orissa 212, 
Overruled; ILR:(1971) Cut. 610, Approved; 
English and indian Case Law receievad. 

. (Paras 19, 20) 
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G. K. MISRA, C. J. :— The petitioner 
appeared in the Matriculation Examina- 
tion at the Banki Bidapitha Centre, Banki, 
held by the Secretary, Board of Secon- 
dary Education (opposite party) qn 16th 
to 20th of March, 1971. On 17-5-1971| the 
opposite party addressed the letter (An- 
nexure 1) to the petitioner. For [| ap- 
preciation of the points in issue the entire 
etter ig extracted hereunder:— 
"BOARD OF SECONDARY EDUCATION. 

ORISSA, CUTTACK-1 
No, Exam. (C)-1822/Dt. 17-5-71 | 

H.S./71. ) 


Shri P, C. Roy, M. A, (Com) | 
Secretary, Board of Secondary 
Education, | 
Orissa, Cuttack-1 


| 
Smt. Pramila Dei, Rol] No. M. 7619 
Daughter of Antaryami Rout, 
Vill./P. O. Banki Districs — Cuttack. 


It has been reported by the Centre 
Superintendent of B. Bidyapitha, 
Banki Centre, that you have adopted 'un- 
fair means at the Annual High School 
Certificate Examination, 1971 in respect- 
of Sanskrit — I paper on 17-3-1971./ In 
this connection, I am directed to say that 
the following charges have been made 
against you. 


(1) While the Annual High School 
Certificate Examination, 1971 was in pro- 
gress at the above Centre, you were found 
in possession of a small piece of manus- 
cript paper which you brought into |the 
Examination Hall with evident intention 
of copying from it/them. You were 
warned ‘before the commencement of ithe 


To 
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Examination not to bring any. paper other 
than your Admit Card into the Examina- 
tion Hall, 

(2) You were found copying from 
it/them. . 


(3) You have never followed the in~ 
structions printed on the back side of 
gur Admit Card in the Examination at 


(4) x x : x X 

(5) x x x x 

(6) You refused to give a written 
statement and your Admit Card to the 
Centre Superintendent when you were 
asked to do so. 


In case you want a personal hearing 
in the matter, you are required to inform 
about it along: with your explanation in 
writing so that the date and time of 
hearing will be communicated to you. 


If you have anything to say, you are 
required to do so before 25-5-1971 posi- 
tively as to why disciplinary action should 
not be taken against you, 

If no reply is received from you by 
the above date in the office of the under- 


signed, it will be taken for granted that. 


you have nothing to say in defence and 
the matter will be disposed of and orders 
passed ex parte, gi 


14-5-71 
i Secretary.” 

On 23-5-1971 the petitioner sent the 
reply (Annexure 2). The letter is ex- 
tracted as follows: p ETa 
To 

The secretary. 

Board of Secondary Education. 
Orissa. ‘Cuttack. 

Sub: Explanation called for in connec- 
tion with annual H. S5. C. Exami- 
nation held in ‘the month of 
March, 1971. 

Ref: Your office letter No. Exam (C)-1822 


'H. S./71 
dated 17-5-71. ; 
Sir, EREE 
In inviting a reference to your letter 
on the subject cited above I am to re- 
port that. I have never adopted unfair 
means at the Annual High School Certi- 
ficate Examination of 1971 in respect of 
Sanskrit paper — I held ‘on 17-3-1971, 
in the B. K. Bidyapitha’ Centre, Banki. 

That I have never brought a single 
piece of paper other than my ‘Admit Card 
into the Examination Hall. So the queés- 
tion of copying out from the manuscript 
does not arise at all, 


That I am astonished how the Centre 
Superintendent has reported against me 
that I am involved in malpractice, : I 
think, he has reported wrongly against 
me. In this connection. neither he has 
asked me to give statement nor my admit 
card. So the charges made by the Centre 


ALR 


Superintendent are baseless, mala fide 
and motivated. 

That in usual course, I have appeared 
all the papers till the date of examina~ 
tion ig over i e. 20-3-1971 without any; 
interruption. l 

Hence in view of the facts stated 
above the unauthenticated report sub- 
mitted by the Centre Superintendent may; 


be inadmitted. 
Yours faithfully, 
Sd. Pramila Dei 
Roll No, M-7610 23-5-1971 At Sisua 
(Balli Sahi) P. O. Banki, 
l District-Cuttack.” 

As the petitioner did not state in 
Annexure 2 whether she wanted to have 
a personal hearing as desired in An- 
nexure 1, the opposite party cancelled the 
results of the petitioner and debarred her 
from appearing at any examination prior 
to the supplementary H, S. C. Examina~ 
tion. 1972 by an order (Annexure 3) dated 
21-7-1971 which was communicated to 
her. Annexure 3 is extracted thus: 

(See Annexure-3 on Next page.) 


The petitioner’s case is that when she 
denied the charge of malpractice against 
her there should have been a regular 
inquiry in which oral and documentary 
evidence should have been taken and she 
should have been allowed to defend her 
case, 

In the counter affidavit filed by the 
opposite’ party the stand is that as the 
petitioner did not want a personal hear 
ing the-case was disposed of.on the basis 
of documentary evidence available with 
the opposite party; after taking all docu- 
ments into account the Disciplinary Sub- 
Committee recommended on 11-6-1971 
that the result of: the petitioner for the 
Annual High School Certificate Examina= 
tion of 1971 be cancelled and she be 


‘further debarred from appearing at any 


examination prior to the supplementary; 
High Schoo] Certificate Examination, 1972: 
the recommendation- -of the Disciplinary 
Sub-Committee was approved by the Ex- 


amination Committee at its meeting held ` 


on 17-6-1971 in pursuance of which the 
notification (Annexure 3) was issued; and 
that there was no violation of the prin~« 
ciples of natural justice. 


2. The only contention advance 
by Mr. Lingaraj Rath on behalf of the 
petitioner is that there was no inquiry, 
made by the opposite- party in presence 
of the petitioner when she denied the 
allegation of malpractice. Thus, the prin- 
ciples of natural justice were violated and 
the ultimate order (Annexure 3) is liable 
to be quashed. 

2 In course of argument before 
the Division Bench it appeared that there 
are several Bench decisions of this Cour# 
taking somewhat inconsistent views. The 
a was accordingly referred to a larger 

ench, 


W 
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BOARD OF SECONDARY EDUCATION, ORISSA, CUTTACK | 
NOTIFICATION No, I 
No. Exam. 0C).-2365/ Dated 21-7-71 | 
' ¥n accordance with Regulation 24 (a) & (2) of Chapter X of the Board’s Regulations the following 
candidates who adopted unfair means at the Annual High School Certificate Examination, 1971 are 


penalised as noted against them :— 








Serial Roll No. Name & address of: Name of Penalty imposed | 
No, : the candidates institution | 
1 2 3 4 5 | 
xx : xx xx xx | 
130 M.7619 Pramila Dei D/o. Anta- Govt. Girls’ High casi cancelled and de. 
i yami Reut, School, Banki barred from appearing at any 
l At/P. O. Sisua, P. D. examination prior to. the 
Banki, Dist. Cuttack Supplementary, H. - S. C. 
Examination, 1972. ; 
xx xx xx 


XX 
Sd. P, C. Roy Secretary. 





4. Before the Full Bench Messrs. 
L. Rath, G. Rath and R. K. Mohapetra, 
all the ‘learned Advocates appearing in 
the case, stated that ILR (1971) Cut 610, 
- (Sanjaya Rath v. Vice-Chancellor, Utkal 
University) more or less represents the 
correct law and all other Bench deci- 
sions have stated the law either incorrect- 
ly or too widely. We propose to examine 
the entire question afresh, formulate the 
correct legal principles and thereafter to 
examine the various Bench decisione of 
this Court to see if they have been zor- 
rectly decided, 

5. The following questions reed 
examination: 


(i) Is.the proceeding taken up by a` 


University or any other educational] in- 
stitution to impose penalty for malpzac- 
tice resorted to by an examinee a quasi- 
judicial proceeding? 

(ii) If so. is the principle of natural 
justice to be followed in making auch 
enquiry? 

(iii) What is the extent and content 
of the adequate opportunity to be given 
to the examinee at such enquiry? 

6. 1911 AC 179, (Board of Educa- 
fion v. Rice), a decision of the House of 
Lords, is the leading authority .on the 
point, Lord Chancellor, Lord Loreburn 
made the following observations at rage 
182 of the report: 


“Comparatively recent statutes have 
extended, if they have nct originated, the 
practice of imposing upon departments or 
officers of State the duty of deciding or 
determining questions of various kinds. 
In the present instance, as in many oth=rs, 
what comes for determination is some- 
times a matter to be settled by discre- 
tion, involving no law. It will, I sup- 
pose, usually be of an administrative kind: 
but sometimes it will involve matter of 
law as well as matter of fact. or even 
depend upon matter of law alone. In 


such cases the Board of Education will- 


have to ascertain the law and also to 
ascertain the facts. I need not add that 


in doing either they must act in good 
nie and fairly listen to both sides, for 
that is a duty lying upon every one who 
decides anything, But I do not think 
they are bound to treat such a question 
as though it were a trial. They have 
no power to administer an oath, and need 
not examine witnesses. They can | ob- 
tain information in any way they think 
best, always giving a fair opportunity to 
those who are parties in the controversy 
for correcting or contradicting any! re- 
levant statute prejudicial to their view”. 


This decision was followed by [the 
House of Lords in 1915 AC 120. (Local 
Government Board v. Arlidge). At page 
138 of the report Lord Shaw in inimi- 
table language recorded the P 
classical passage: 


“The words “natural justice” ne 
in arguments and sometimes in judicial 
pronouncements in such cases. My Lords, 
when a central administrative board deals 
with an appeal from a local authority 
it must do its best to act justly, and to 
reach just ends by just means. If a 
statute prescribes the means it must em- 
ploy them. If it is left without express 
guidance it must still act honestly land 
by honest means. In regard to these 
certain ways and methods of judicial 
procedure may very likely be imitated; 
and lawyer-like methods may find special 
favour from lawyers. But that the judi- 
ciary should presume to impose its own 
methods on administrative or executive 
officers is a usurpation. And the assump- 
tion that the methods of natural justice 
are ex necessitate those of Courts of jus- 
tice is wholly unfounded. This is lex- 
pressly applicable to steps of procedure 
or forms of pleading. In go fer as the 
term “natural justice” means that a/re- 
sult or process should be just, it is a 
harmless though it may be a high- 
Sounding expression; in so far as it|at- . 
tempts to reflect the old jus naturale it 
is a confused and unwarranted transfer 
into the ethical sphere of a term employ- 
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ed for other distinctions; and, in so far 
as it is resorted to for other purposes, 
it is vacuous”, 


In (1949) 1 All ER 109 (CA), (Russell 
Duke of Norfolk) at page 118 Tucker, 
L. J. observed thus: 


“The requirements of natural justice 
must depend on the circumstances of the 
case, the nature of the enquiry, the rules 
under which the tribunal is acting, the 
subject-matter that is being dealt with. 
and so forth. Accordingly, I do not derive 
much assistance from the definitions of 
natural justice which have been from 
time to time used, but, whatever stand 
is adopted, one essential is that the per- 
son concerned should have a reasonable 
opportunity of presenting his case”. — 

In (1958) 2 All ER 579, (Byrne Vy, 
Kinematograph Renters . Society, 
Harman, J. sitting in. ‘Chancery Division 
‘made ‘the following observation at 
page 599 ` 


“What then, are the BE EEE of 
natural- justice in a case of this kind? 
First. I think that the person accused 
should know the nature of the accusation 
made; secondly, that he should be given 
an opportunity ‘to state his case; and, 
thirdly, of course, that’ -the - Tribunal 
- should act in good faith; I do not think 
that there really is anything more”, 

In (1960) 1 All ER 631. University of 
Ceylon v. Fernando the Judicial Com- 


._ mittee of the Privy Council expressed | | 


their conclusion at page 641 thus: 


“Their Lordships are, therefore, satis- 
fied that the interviews, so far as they 
went, were fairly conducted and gave the 
plaintiff an adequate opportunity of stat- 
ing his case. But it remains to consider 
whether, in the course they. took, the 
interviews must be held: to have fallen 
short of the requirements of natural. jus- 
tice on the ground that the plaintiff was 
given no opportunity of questioning Miss 
Balasingham. She was the one essential 
witness against the plaintiff and the 
charge in the end resolved itself into.a 
matter of her word against his. In their 
Lordships’ view, this might have been 
a formidable objection if the plaintiff 
had asked to be allowed to question : Miss 
_..Balasingham and his request had been 
refused. But he never made any such 


request, although he had ample time to. 


consider his position in the period of ten 
days or sO between the two interviews. 
There is no ground for supposing that. 
if the plaintiff had made such a request. 
it would not have been granted”. ~ 
The aforesaid English decisions have 
been followed and approved as laying 
down good law in AIR 1962 SC 1110, 
(Board of High School and Intermediate 
Educa‘ion, U. P.. Allahabad v. Ghanshyam. 
Das Gupta); AIR 1963 SC 375, (State of 
Mysore v. Shivabasappa Shivappa Maka~ 


Pramila vy. Secy., Board of Secondary Education (FB) 


‘quasi-judicial: proceeding. 


Ltd.) , codified rules the quasi-judicial proceed- 


A. I. Ri 


pur); and AIR 1969 SC 198, (Suresh Koshy, 
George v. University of Kerala). The 
same view has been taken in AIR 1966 
SC 875, (Board of High School and Ins 
termediate Education U. P.. Allahabad v: 
Bagleswar Prasad) without reference to 
any of these English decisions, 

Ve The following principles can be 
culled from the aforesaid English and 
Supreme Court decisions, 

(i). The proceeding. against. an ex- 
aminee on a charge of malpractice ig a 
It affects his 
future and if any adverse view is taken). 
by the disciplinary authority it might) 
blast his career. Though the proceeding 
is administrative. it is quasi-judicia] in] - 
nature inasmuch as the career of the ex- 
amineée ig in issue, 

(ii) Where there are statutory or 
ing will be enquired into in conformity 
with those rules. 

(iii) Where there are no such rules 
the principles of natural justice will be 
followed” in m g the enquiry keeping 
in view the fact that it involves the 
determination. of a vital: question inte- 


grally connected with the “rights . o: (Ms 


examinee. 43 

(iv) In making such Saour the 
authority might bave to ascertain both 
facts and law, 

a (v) In doing so it must act in good 

itn, 

(vi) The authority mice fairly listen 
to both sides, ` 
i 8. Thus far there is no contro« 
versy. To implement these principles the 
examinee will be informed about the ac- 
cusations made against him together with 
the statement of the allegations on which 
they were based. He should also get a 
reasonable opportunity of stating his own 
case -by way of explanation to the 
charges, 

9, The next question for consideras 
tion is whether -the enquiring authority 
has any further duty. in. the matter of 
enquiry. after . charges are supplied, ex- 
planation is obtained and it listens to the 
parties in good faith. In other words, is” 
it bound to follow any other require- 
ments besides the aforesaid three ele- 
ments? Clearly the enquiry is not in the 
nature of oath unless there is a codified 
tule to that effect. It need not examine 
any witness. Jt can obtain information - 
in. any way it thinks best; but‘ if the 
information is so obtained the examinee 
must be given fair opportunity of cor- 
recting or contradicting any relevant 
statement prejudicial to his views, It 
follows as a necessary corollary that. if 
the examinee wants any material to be 
produced or to cross-examine any wit- 


- ness, then the authority must make those 


materials or witness available. The 
authority has, however, no duty to suo 
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motu examine oral evidence or give ep- 
portunity for cross-examination. If “he 
delinquent as a part of his defence de- 
mands that witnesses reporting against 
him are to be cross-examined by him, zte- 
fusal thereof would amount to denial of 
reasonable opportunity. 

It is also to be further remembered 
that in exercise of the writ jurisdiction 


under Arts. 226 and 227 of the Consti-u-- 


tion over the decision of the educational 
authority the High Court does not fumc- 
tion as a court“of appeal. It cannot Icok 
into the question of sufficiency or pzvo- 
priety of the evidence. It cannot inter- 
fere with the finding of that authority 


unless the same is based on no evidence. 


or is based on evidence on which a rea- 
sonable. person’ cannot hold the deln- 
quent guilty. 


10. Keeping ‘the atoreésaid. prinat 


ples in view we would proceed to eX~ 
amine the various Bench decisions of tais 
Court in chronological order. 


11. 1967 Cut LT 1136, (Gufran Ali 
Khan v. B. Misra) is a judgment of 
Barman, C.. J.. and A, Misra, .J. 
' case the result of the ‘first examination of 
1966 had been cancelled and the examiree 
had been debarred from appearing at the 
second examination of that year. ‘The 
contention on the basis of which the ex- 
aminee’s case was accepted was that the 
charges were vague and did not contzin 
necessary particulars and even thouch 
certain particulars of accusation were 
asked from the authorities the same were 
mot supplied to the delinquent. It ep- 
pears from paragraph 11 of the judgment 
that in the presence of the delinquent 
an enquiry was made by the Centre 
Superintendent and the celinquent ecn- 
fessed before him that he had committed 
the acts alleged. As the decision rested 
on the non-supply of relevant materials 
though called for by the delinquent >on 
the basis of which- adverse views were 
taken it must be held to have been ccr- 
rectly decided. | 


12. The next case is a judgment 
of Barman. C, J. and S. K. Ray, J. in 
1968-34 Cut LT 198, (Dilip Kumar 
Ganguli v. P. V, Raman Rao). The result 
of the three examinees had been cancal- 
led as their answers to certain questicns 


were held to be tallying not only among ` 


themselves but with the answer papers 
of some other examinees, The writ =p- 
plication was allowed on the ground that 
the principle of natural justice was not 
followed inasmuch as the answer papers 
of other examinees with whose answers 
the answers of these three examinees 
tallied were not brought to their notice. 
Their Lordships compared the ‘three 
answer papers and came to the conc_u~ 
sion that they did not tally and, therefore, 
the aca of the -disep-inary author.ty 


ao could not have been used against 


In that 


| 
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was based on no evidence. The ultimate 
conclusion of the judgment can be sup- 
ported on the second ground that it was 
based on no evidence, There are. however, 
certain observations in the judgment | ren 
garding the legal position which seem: to 
have been too widely stated. In para, LL 
their Lordships stated thus: | 
“It is well settled that it is the 
bounden duty of all quasi-judicial tribu~= 
nals to place all matters which swayed 
their judgment for the explanation of the 
delinquents before :they can be penalised”. 
On the analysis indicated by us this ob- 
servation is too widely stated. The pro- 
secutor -is not bound | to place all mate- 
rials in “the enquiry. If the delinquent 
does not call for any such material] lhe 
cannot subsequently complain that such 


A 


2 Similarly there is an observation, in 
paragraph 13 which runs thus: 

“The omission in the charge to specify. 

the other candidates from whom these 


‘petitioners are said to have copied or the 


proved facts-from which inference | of 
copying has ‘been drawn, has caused such 
vagueness in the charge thet the peti- 
tioners have suffered from serious pre- 
judice thereby as they have been driven 


‘to a roving defence visualising all manner - 


and possibilities of copying and to pre- 
sent their defence against every such nos- 
sibility’’. 

AS has already been indicated, charges 
of accusations along with the statement 
of particulars on which they. are based 
are to be furnished to the delinquent. | If 
the delinquent is of opinion that before 
furnishing explanation he is to look into 
some materials he must ask for the same. 
If he does not complain of the vagueness 
of the charge before submission of èx- 
planation, his subsequent plea that the 
charge was vague is not available when 
the accusations are said to have Dor 
established, . 

On the test laid down by Lord Shhw 

fo the effect “and the assumption that 
the methods of natural justice are Jex 
necessitate those of Courts of justice: is 
wholly. unfounded. This is expressly åp- 


. plicable to steps of procedure or forms, of 


pleading” the aforesaid observation of the 
Bench has not been precisely stated. 
13. 34 Cut LT 1201 = (AIR 1969 
Orissa 89). (Ramballay Bhramarbar Ray 
v, Utkal University) is a judgment of! A, 
Misra and Patra, JJ. This case was cor- 
rectly decided on its own facts. The 
delinquent was not furnished with mate- 
rials which werẹ relied upon in support 
of the charges though he asked for the 
same, 
AIR 1969 Orissa 206. (Babi n- 
dra Kumar Sahu v. Utkal University) is 
a decision of Barman., C. J. and Patra! al 
This case was correctly decided on lits 
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delinquent would be entitled to 


own facts though the law should have 
been more precisely stated. The only 
point worth noticing in this case is the 
observation of their Lordships that the 
denial of the petitioner’s prayer to sum- 
mon the Invigilator to cross-examine 

is not denial of reasonable opportunity 
and does not offend the principles of 
natural justice. In its bald form this 
observation is directly contrary to 
Fernando’s case already referred to. In 
this particular case, however, the refusal 
to allow cross-examination did not affect 
the merits of the decision as the peti- 
tioner had confessed the fact of his re~ 
sorting to malpractice before the Centre 
Superintendent. 


15. AIR 1970 Orissa 63, (Sada~ 
manda Patnaik v, Vice-Chancellor, 
Berhampur University) is a judgment of 
R. N. Misra, J. and myself. Though the 
ultimate conclusion taken in the decision 
is unassailable, still certain observations 
made in the judgment have been too 
widely stated. The relevant observation 
is in paragraph 6 which runs thus: 

“It was proper for University Autho- 

tities or the Committee to give an op-~ 
portunity to the petitioner to appear be~ 
fore them at the enquiry. If he had been 
given thet opportunity. it is quite pos- 
- sible that the petitioner might have im- 
pressed the members of the Committee 
about the justness of his defence, For 
instance. if the Invigilator had been ex~ 
amined by the Committee in the presence 
of the petitioner, the petitioner might 
have been in a position to put certain 
questions to the Invigilator and ultimate- 
Iy be successful in bringing on record to 
ery his allegations against the Invigi-« 
ator”. 
As has already been analysed, if the 
delinquent desired to cross-examine the 
Invigilator it was his duty to ask, for the 
same. It was no part of the principle of 
natural justice that the prosecutor would 
examine oral evidence. 


16. AIR, 1971 Orissa 212. (Ghana~ 
shyam Misra v. Orissa Association of 
Sanskrit Learning and Culture) is a judg- 
ment of S. K. Ray. J, and myself. In 
paragraph 5 of the judgment the follow 
ing observation was made: 


“There can hardly be any controversy 
that the principle of natural justice would 
vary according to the facts and circum- 
stances of each case. One thing is, how- 
ever, certain and that is that the charge 
must be framed indicating the allegations 
against the delinquent, the materials on 
which the allegations are based must be 
furnished, the delinquent must be given 
an opportunity to show cause against the 
charge. documents and oral evidence in 
support of the charge must be examined 
in presence of the delinquent who should 
also be given an opportunity to contest 
the same by cross-examination. The 


pavers in the 


A.1. Re 


give 
evidence in support of his defence and 
then the entire matter should be dispos- 
ed of after giving him a personal hear 
ing”, 

This passage does not represent the law 
correctly. It has placed an enquiry by 
an educational institution on the same 
footing as an enquiry under Art, 311 (2) 
of the Constitution. The ultimate con- 
clusion in that case can be supported on 7 
the ground that despite the request on 
the part of the delinquent to supply him 
certain documents and give him a per- 
sonal hearing he was not afforded a rea~ 
sonable opportunity on those counts. 


Similarly, the observation in paragraph 6 


to the effect “The petitioner was not even 
asked to cross-examine Shri Braja Padhi 
who admitted having introduced some 
answer books and sub- 
stituting some other papers” is also con- 
trary tothelawlaid downin Fernando’s 
ease. We have no doubt that this case 
does not lay down the law correctly. 


17. As has already been stated, if 
is conceded by all the learned Advocates 
that ILR (1971) Cut 610, a judgment of 
A, Misra, J. and myself, more or less re- 
presents the correct law. In paragraph 8 
of that judgment we summed up our con- 
clusions. All the learned Advocates sug- 
gest that paragraphs 8 (b) (i) and 8 (d) 
should be worded as follows: 


- 8 (b) (Gi): that the person accused 
would be informed about the accusations 
mede against him together with the state- 
ment of the allegations on which they 
were based. 


8 (d): If, however, the delinquent as 
a part of defence demands that the wit- 
nesses reporting against him are to be 
cross-examined by him, refusal thereof 
would amount to denial of reasonable op- 
portunity. 


In consonance with the analysis we have 
already made, we accept the suggestion 
of the learned Advocates, In our view 
ILR (1971) Cut 610 represents the cor- 
rect law subject to the modification as 
indicated above. After this modification 
our conclusions which represent the cor- 
rect law would stand thus: 


8 (a) Principle of natural justice is 
not an embodied rule. Its requirements 
would vary according to the facts and 
circumstances of each case. 

(b) The ‘minimum requirements of 
principle of natural justice which would 
be followed in every case are 

(i) that the person accused would be 
informed about the accusations made 
agcinst him together with the statement 
of the allegations on which they were 
based:. 

(ii) he should get a reasonable op- 
portunity of stating his own case by way 
of explanation to the charges; 
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(iii) the Tribunal which would hold 
the enquiry would act in good faith; and 


(iv) while hearing the matter the Tri- 
bunal would give full opportunity to the 
delinquent to make his comments end 
aaa upon the materials used against 


{c) Unless statutorily or otherwise 
prescribed by specific rules. there is no 
obligation on the prosecutor to examcne 
in the proceeding oral evidence or to suo 
oe give opportunity for cross-examina~ 

n, 


(d) If. however, the delinquent as a 

part of defence demands that the wit- 
nesses reporting against him are to be 
cross-examined by him, refusal ther2of 
would amount to denia} of reasonable ep~- 
portunity. 


18, The last case is an unrepor-ed 
decision in O. J. C. No, 130 of 1868 
(Orissa), (Rabindra Kumar Das v. Utxal 
University) delivered by S. K. Ray end 
Patra, JJ. The defence In that case was 
a total denial. It was conceded that no 
enquiry was at all held. The conclus_on 
in that case was correct on its own facts 
and. circumstances; but therein also he 
law was not very precisely stated. As 
that decision is based on concession it 1s 
not necessary to refer to it at length, 


19. In the present case when he 
charge was framed the petitioner was 
asked whether she wanted any personal 
hearing in the matter. It was also irti- 
mated to her that if no reply was rece_v- 
ed from her by the date fixed, it would 
be taken that she had no defence to g-ve 
and the matter would be disposed of ex 
parte. After receipt of her explanation 
all relevant documents were taken into 
account by the Disciplinary Sub-Com- 
mittee and on its recommendation the 
petitioner’s result was: cancelled by che 
Examination Committee, It is contenced 
by Mr. L. Rath that though the petitioner 
was asked regarding personal hearing che 
vas not told of any enquiry to be held 
by the Disciplinary Sub-Committee or the 
Examination Committee.. A personal 
hearing is a part of every enquiry thouwwmh 
the converse is not true. In this case 
after the explanation was obtained it was 
open to the disciplinary authority to go 
through the documents and come to its 
decision. If the petitioner would heve 
availed of the opportunity of personal 
hearing she could. have made comments 
on the proposed action and the materials 
that were used against her. After having 
failed to respond she cannot make a 
grievance that she was not fairly listered 
to. Mr. L: Rath further contends that 
the petitioner had no notice-of the report 
of the Disciplinary Sub-Committee. fhe 
would have known of the report prov-d~ 
ed she would have availed of the Gp- 
portunity. of personal hearing, 


Krushna Chandra v. Bali Sahu (R. N. Misra J.) 
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20. Thus in the quasi-judicial en- 
quiry held against the petitioner in res- 
pect of the malpractice committed by 
her every reasonable opportunity was 
given to her for defending herself. The 
writ application has no merit and is ac- 
cordingly dismissed; but in the circum- 
stances, without costs, 

R. N. MISRA, J.: 21, 

B. K. RAY, J.: 22. I agree.. 

Writ application dismissed. 


t 





‘AIR 1972 ORISSA 231 (V 59 C 73). 
R. N. MISRA, J. 


Krushna Chandra Pani. Appellant Va 
Bali Sahu, Respondents. 


Second Appeal No. 322 of 1968, bj- 
14-2-1972 from order of S. Mohapatra. 
Addl, Sub, J., Puri, D/~ 26-6-1968. 


(A) Orissa Tenancy Act (2 of 1913). 
a 236 (1) — Protection under — Nature 
of, 


Where an agriculturist obtains Tand 
from an occupancy tenant and constructs 
a house on the site so obtained and ordi- 
narily resides in that house, he becomes 
an under-raiyat and is entitled to pro- 
tection against eviction contemplated by 
Section 236 (1). The fact that he is not 
a settled raiyat of the village is immate~ 
rial. 15 CLT 111, Referred. (Para 8) 

(B) Civil P. C. (1908), Ss. 100-101 — 
Second appeal — Interference by High 
Court — Extent, 


Where the material facts attracting a 
provision have been pleaded and the 
lower Courts have dealt witk that provi- 
sion, the High Court, in second appeal, 
would not rule out the application of 
that provision merely on the ground that 
mo specific plea has been raised regarding 
such applicability in the pleading, 

(Para 9) 

‘ae Orissa Land Reforms Act (16 of 
1960), S. 9 — Construction of dwelling 
house by raiyat on land obtained from 
(tenant) -—- He cannot be evicted from 
land so obtained, 

Where a raiyat constructs a house! on 
the land obtained from a tenant, he be- 
comes a tenant and = acquires a right 


- against eviction from the land so obtained. 


(Para 110) 
: Chronological Paras ` 


Dina Bhoj 


Cases Referred: 
(1949) 15 Cut LT 111, 

v, Jagannath Patjoshi l 
_ B. Mohapatra and R. K, Mohapatra, 
for Appellant; R, C, Patnaik, for Rès- 
pondent. . 

JUDGMENT:— This appeal by the 
plaintiff is directed against the concur~ 
rent decision of the learned Additional 
Subordinate Judge, Puri. The plaintiff 
had sued for title and possession in Tese 
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pect of a house standing on the disputed 
property and had claimed for racovery 
of arrears of house rent and damages all 
amounting to Rs, 96-25. Originally the 
plaintiff sued for recovery of arrears of 
rent only and had filed the suit in the 
S. C. C. Court. The defendant denied 
the plaintiffs title. Therefore, the plaint 
‘in the 5, C. C. suit was returned and a 
comprehensive suit for title was instituted 
with a claim for the aforesaid reliefs, 


2. The plaintiff alleged that the 
disputed property which is 9 decimals 
was purchased by his mother. and his 
parents were in possession of the pro- 
perty. After them he has succeeded to 
it. The cefendant as a tenant is residing 
on plot No. 111 under Ananda Pani. As 
that accommodation was insufficient he 
asked the plaintiff to let out the house 
standing on the disputed property on 
monthly basis and the plaintiff accepted 
the defendant as a tenant with effect 
from 15-2-1962 at a rent of Rs, 250/~ per 
month. The defendant is said to have 
paid rent for three months after the com- 
mencement of the tenancy but with effect 
from 16-5-1962 he defaulted. The plain- 
tiff, therefore, ultimately came with the 
suit. 

3. The defendant denied the claim 
of tenancy and contended that the dis- 
puted property belonged to Shyamsundar 
Deb Thakur and the defendant had been 
in possession of the disputed property 
for more than 31 years prior to the suit 
by raising the construction upon the pro- 
perty. The defendant claimed that he 
was a Bhagchasi under the déity. Hari 
Pani, the marfatdar of the deity. is said 
to have inducted the defendant on per- 
manent basis in respect of the land and 
the defendant claimed that he had raised 
the construction.. He thus pleaded that 
he was the owner of the house and was 
@ permanent tenant not liable to evic- 
tion, He also claimed that the court had 
No jurisdiction to maintain the suit. 

4. The learned Trial Judge came 
to find that the plaintiff had failed to 
prove that the defendant was a monthly 
tenant inducted in 1962 on rental basis. 
He found that the defendant was on the 
property for more than 30 years and was 
entitled to protection under Section 236 
of the Orissa Tenancy Act. He nega- 
tived the claim for rent raised by the 
plaintiff. He also found that the plain- 
tiff was not the son of Hari and as the 
suit land originally belonged to: Hari 
Pani’s wife. the plaintiff was not entitled 
to the property. The suit was dismissed. 


5. On appeal by the plaintiff, the 
learned Appellate Judge came to find that 
the plaintiff had proprietary interest in 
the disputed property. He however. 
found that the defendant was entitled to 
Protection under Section 236 of the 
Orissa Tenancy Act. He accordingly up- 
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held the dismissal of the suit. This con~ 
current decision of the lower appellate 
court is assailed in Second Appeal. 

6. The plaintiff had sued for his 
title. The learned Appellate Judge re- 
versing the finding of the trial court 
found that the plaintiff had proprietary 
interest in the suit land. On his finding 
which is no more in challenge the plain- 
tiff was entitled to a decree for title. Mr. 
Patnaik appearing for the respondent 
concedes fo such position. Accordingly 
the plaintiff must be found entitled to 
the decree for title of the property. 

Ae The plaintiff claimed that the’ 
defendant was inducted as a tenant in 
February. 1962. The Courts below on as- 
sessment of the evidence have come to 
find that the plaintiff has failed to esta- 
blish the tenancy as set up and that the 
defendant was on the property for more. 
than 30 -years prior to the suit. Thus 
the claim for arrears of rent as raised 
on the basis of rental at Rs. 250/- per 
month cannot be decreed. : While reject- 
ing that claim of the plaintiff I am pre- 
pared to hold that the plaintiff is en- 
titled to collect reasonable rent from the 
defendant for the property in question. 
But the claim for the period in question 
cannot be decreed on account of the 
failure of the plaintiff to establish that 
part of his claim. 

8. The main question for conside- 
ration in this appeal is as to whether the 
defendant is entitled to protection under 
Section 236 of the Orissa Tenancy Act. 
That section provides, 

“(1) Notwithstanding anything in this 
Act. the incidents of tenancy of any 
tenant, including the holder of a service 
tenure, in respect of the homestead in 
which such tenant ordinarily resides, 
shall be regulated by the provisions of 
this Act applicable to land held by an 
occupancy raiyat: 


Provided that when a homestead is 
held as a service tenure or a part thereof 
and the holder of such tenure ceases to 
perform the service, he shall be - liable 
to pay such rent for the occupation of 
the homestead as may be determined by 
the Collector on an application filed 
either by the landlord or by the holder 
of such tenure, 

x x 9s 
Mr. Mohapatra for the plaintiff-appellant 
contends that the plea of protection 
under Section 236 of the Orissa Tenancy 
Act was not raised in the written state- 
ment and no issue was struck. As such 
the courts below were not entitled to 
extend protection of that provision to 
the defendant. The plaintiff has been 
prejudiced by grant of such protection 
in the absence of any definite plea lay- 
ing the foundation for such protection. 
Mr. Patnaik, on the other hand, contends 


‘that all the materials facts necessary for 


‘1972 


the purpose have been pleaded and 
though no reference was made to S, 236 
of the Orissa Tenancy Act specifically, it 
was open to the courts to grant such te=- 
liefs as in law were available to be given 
on the facts of the case. The Jlearred 
Appellate Judge has stated, 


“Tt appears that the defendant is 
living on the suit land by constructing a 
house thereon in between 1935 and 1£40 
under Hari Pani who was the husband 


of the purchaser of the suit land by 


Ext. 1. The suit land is an occuparcy 
holding. So the defendant acquired the 
right of under-raiyat and by virtue of 
the provisions of Section 236 of Orissa 
Tenancy Act he has acquired a right of 
occupancy thereon. This proposition is 
supported by the decision reported in 
(1949) 15 Cut LT 111. Further, as ccn- 
tended by the learned counsel for the 
respondent, the defendant is to be deem- 
ed to be a raiyat in respect of the suit 
land by virtue of Section 9 of the Orissa 
Land Reforms Act.” 

It has now been found that the construe- 
tion on the property had been raised sy 
the defendant. Only the site was taken. 
There is no dispute that the defendant 
ordinarily resides in the house. There 
is also no dispute that he is an agricul- 
turist. A Bench of this Court in the 
aforesaid case, (1949) 15 Cut LT 111, 
Dina Bhoi v. Jagannath Patjoshi held, 


“T+ was the admitted case of the 
plaintiffs themselves that from the year 
1939 the defendant was actually resi- 
ing in the hut on the land in dispuce. 
The status of the defendant as a tenant 
funder the O. T.. Act) is beyond ques- 
tion. Khatians have been proved to shcw 
that he is a settled raiyat of the villaze 
and as such he comes within the defiri- 
tion of -the expression ‘tenant’ as giv=n 
in Section 3 (23) of that Act. Therefore 
bis. claim to’ occupancy rights in respect 
of the homestead will succeed unless it 
can be shown that he does not ordinarily 
reside in the homestead.” . 


It is contended by Mr. Patnaik tkat . 













if is mot necessary that the tenant must 
have been a settled raiyat of the villaze 
in order to have the benefit of Sec, 236 
(1) of the Orissa Tenancy Act. 
hapter V such status could have be2n 
acquired if the tenant was already a set- 
tled raiyat of the village. 
amended provides an additional protec- 


conferment of benefit to homesteads onW. 
I think there is substantial force in this 
contention. There would have been no 
need for such a provision if the true in- 
tention was that the benefit would 3e 
available only in respect of settled rai- 
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title. 


Under ` 


Section 236 as 


tion by way of exception and limits tne ` 
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9. There is some force in Mr. 
Mohapatra’s contention that when a 
party wanted to set up a particular de-i 
fence Which would stand in the way of 
the plaintiff getting the relief claimed 
specific plea should be raised. In the 
instant case, however, the material facts 
seem to have been really pleaded and 
both the courts below have already dealt 
with such provision. I do not think in 
Second Appeal I; would rule out appli- 
cation of Section 236 of the ‘Orissa 
Tenancy Act merely on the ground that 
specific plea had not been raised in the 
pleading. 

10. There ïs also considerable 
force in the finding of the lower appellate 
court that by virtue of Section 9 of the 
Orissa Land Reforms Act the defendant 
would acquire a non-evictable right in 
respect of the disputed property. There 
has been a finding that the defendant 
raised the. structure. Even if the de- 
fendant was not a tenant for the pur- 
pose of the Orissa Tenancy Act he is 
certainly a tenant for the purpose of 
the Land Reforms Act. Therefore. if 
there was any defect in his claim of 
permanent interest it has now been vali- 
dated by the subsequent legislation. The 
plaintiff is thus not entitled to a decree 
for eviction of the defendant from the, 
premises, 

11. The net result of the afore- 
said discussion is that the plaintiff would 
be entitled to a decree for his superior 
i He would, -however, not be en- 
titled to any claim for recovery of pos- 
session or arrears of rent as sued for in 
this case. Since the plaintiff has his 
superior title and the defendant is a 
tenant under him, though protected 
against eviction, the plaintiff is entitled 
to arrears of rent to be claimed in atc- 
cordance With law for the land only. The 
Second appeal is partly allowed. As suc- 
cess is divided, costs of the litigation at 
all stages shall be -borne by the parties. 

; = ee Order accordingly. 





AIR 1972:ORISSA 233 (V 59 C 74) 
B. K. PATRA, J. 
Bhagaban Chuan and others, Appel- 
lants v. Bhagabat Charan Bhanj and 
others. Respondents. l 


Second Appeal No, 92 of 1968, D/- 


- 6-1-1972 from order of B. R. Rao, Addl. 


Dist, J. Balasore, D/- 11-12-1967. 

(A) Orissa Tenants Relief Act-(5 of 
1955), S. 9 (1) — Dispute as to relation- 
ship of landlord and tenant — Section 
does not apply. (X-Ref:— Orissa Tenants 
Protection Act (3 of 1948), S. 7 (1) ). 

A dispute regarding existence of 
relationship between landlord and tenant 
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cannot be.determined by Collector under 
this section. Such a dispute has to be 
decided by a Civil Court, (Para 4) 

(B) Orissa Tenants Relief Act (5 of 
1955), Section 11 — Dispute between two 
sets of tenants ~~ Section does not apply: 


The section does not apply to a dis- 
pute between two sets of tenants each 
set claiming to be tenant under the land- 
lord. A suit in respect of it is main- 


. tainable in civil Court, (Para 4) _ 
Cases Referred: Chronological Paras 
AIR 1962 SC 547 = (1962) 3 SCR 


673, Magiti Sasmal v. Pandab 


Bissoi 


Sovesh Chandra Roy. for Appellants; 
H. G. Panda (for No. 2) and S. Mohanti 
(for No. 5), for Respondents, : 

JUDGMENT :— This is an appeal 
against the judgment of the Additional 
District Judge, Balasore upholding a 
decision of the Munsif of Balasore de- 
creeing the plaintiff’s suit for a declara- 
tion that they and not defendants 8 to 19 
are the tenants under defendants 1 to 3 
in respect of the disputed lands. for con~ 
firmation of their possession therein and 
for restraining defendants 8. to 19 from 
interfering with their possession and for 
damages. Defendant No, 1 is a deity re- 
_ presented by the marfatdar defendant 
No. 2. Defendant No. 3 is the Endow-~ 
ment Commissioner and defendants 4 to 7 
are trustees appointed by the Commis- 
sioner in respect of the deity. The case 
of the plaintiffs is that: the ancestors of 
the defendants 8 to 19 had taken lease of 
the disputed lands from the marfatdar 
of the deity for a period of nine years 
commencing from 1327 Sal, that after 
expiry of the- lease, the marfatdar took 
khas possession of the lands and culti- 
vated the same till 1342 and . thereafter 
leased out the lands to the plaintiffs and 
that since then the plaintiffs are in pos- 
session of the same. It is alleged that 
on 30-11-1943, defendants 8 to 19 cut 
and carried away the crops. It is there- 
fore, that the plaintiffs filed this suit 
claiming the reliefs above-mentioned. 

2. Defendants 8 to 19 admitted 
having taken the lands on lease from 
marfatdar in 1327 Sal for a period of 
nine years but alleged that even after 
the expiry of the period of lease, they 
possessed the suit lands and acquired 
sthitiban right therein. According to 
them. the plaintiffs never possessed the 
lands. It was also contended by them 
that the Civil Court has no jurisdiction 
to try the suit. Defendants 1 to 7 sup- 
ported the plaintiff’s case. 

3. The trial court held that de- 
fendants 8 to'19 to whom the lands were 
leased out for a period of 9 years in 1327 
Sal gave up possession of the same after 
expiry of the period of lease, that the 
marfatdar thereafter remained in khas 
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possession of the lands on behalf of the 
deity till 1342 Sal when the plaintiffs 
were inducted as tenants therein and 
that the latter are still in possession of 
the lands. Holding further that the suit 
is maintainable in the Civil Court, he 
passed a decree in favour of the plain= 
tiffs. All the findings recorded by the 
trial court were affirmed in appeal by, 
the learned District Judge. Hence this 
appeal by defendants 8 to 19. 


4. The concurrent findings of the 
Courts below on the question of fact are 
not assailed before me, The only ground 
urged at the time of hearing of this ap- 
peal is that the Courts have gone wrong 
in holding that the Civil Court has 
jurisdiction to try the suit. In supporé 
of this contention. reliance is placed on 
Section 11 of the Orissa Tenants Relief 
Act. 1955 (hereinafter referred to as the 
Relief Act), That section runs thus: 


“If any dispute arises as to the iden» 

tity of the tenant in cultivation of any, 
land on the ist day of July 1954 or af 
any time thereafter, such question shall, 
after such enquiry as may be prescribed, 
be forthwith decided by the Collector on 
his own motion or on the application of 
the landlord or any person claiming to 
be in such cultivation; . and the Collec- 
tor shall also have power to pass such 
other order or orders as he may deem 
necessary,” 
The principle is well settled that ff a 
statute purports to exclude the ordinary 
jurisdiction of Civil Courts in regard to 
any particular matter, it must do so 
either by express térms or by the use of 
such terms as would necessarily lead to 
the inference of such exclusion and thai 
the exclusion of the jurisdiction of Civil 
Courts is not to be readily inferred, To 
understand the true import of 'S, 11, it Is 
necessary to refer to Section Y (1) of the 
Relief Act and Section 7 (1) of the Orissa 
Tenants Protection Act, 1948 (hereinafter 
referred to as the Protection Act). Seca 
tion 9(1) of the Relief Act runs thus: 

"9 (1) Any dispute between the tenant? 


» and the landlord as regards— 


(a) tenant’s possession of the land 
on the first-day of July 1954 or at any 
time thereafter and his right to the bene= 
fits under this Act; or- 

(b) failure of: the tenant to deliver 
to the landlord the rent accrued due 
within two months from the date on 
which it becomes payable; or; - 

(c) the quantity of the produce pay 
able to the landlord as rent; or 

(d) the right of landlord -to resume 
land for personal cultivation in pursuance 
of Section 4; or 

(e) failure of the tenant to cultivate . 
the land or use of the same by him for 
any non-agricultural purpose; 
shall be decided by the Collector on the 
application of either of the parties; 
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Provided that such application skall 
be filed before the Collector in the pres- 
eribed manner wi sixty days from 
the date on which the dispute arises or 
from the date of the passing of this Act, 
whichever is later”. 


Section 7 (1) of the Protection Act may — 


also be quoted, 
“7, (1) Any dispute between the 
enant and the landlord as regards— 
(a) tenant’s possession of the land on 
the lst day of September, 1947, and his 
right to the benefits under this Act: oc 
{b) misuse of the land by the tenent; 


or 
_(c) failure of the fenant to cultivate 
the land properly: or 
(d) failure of the tenant to deliver to 
the landlord the rent accrued due within 
two months from the date on which it 
becomes payable; or 


(e) the quantity of the produce pay~. 


able to the landlord as rent 

shall be decided by the Collector on he 
application of either of the parties.” 
Section 7 of the Protection Act came up 
for interpretation before the Supreme 
Court in Magiti Sasmal v, Pandab Bissoi, 
ATR 1962 SC 547 and it was held that 
Section 7 (1) postulates the relationship 
of tenant and landlord between the par- 
ties and proceeds to provide for the ex- 
clusive jurisdiction of the Collector to 
try the five categories of disputes that 
may arise between the landlord and fhe 
tenant, and mentioned in Section 7 (1). 
Their Lordships held in that case that. a 
dispute regarding the existence of re- 
lationship between the landlord and the 
tenant does not fall to be determined 
by the Collector under Section 7 (1) of 
the Protection Act and that such a ds- 
pute is a matter to be decided by the 
Civil Courts. That interpretation givən 
in respect of Section 7 of the Protection 
Act must, having regard to the languege 
of Section 9 (1) of the Relief Act aprly 
also to the five categories of disputes 
mentioned therein. I+ must also follcw 
that a dispute regarding the existence of 
relationship between the landlord and 
the tenant cannot be determined by the 
Collector: under Section 9 (1) of the Ra~ 
lief Act and that such a dispute has to 
be decided by the Civil Courts. It wes, 
however, pointed out that the Protection 
Act did not contain a provision corres- 
ponding to Section 11 of the Relief Act 
and that consequently the view expres- 
sed by the Supreme Court in Pandzeb 
Bissoi’s case that a dispute as to the exist- 
ence of relationship of landlord ard 
tenant between the parties is a matter <o 
be decided by the Civil Courts cannot 
hold good in the context of the Reliet 
Act, which contains a specific provisicn 
like Section 11. It is contended by Mr. 
Roy appearing for the appellants that a 
dispute regarding the identity of tte 
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tenant in cultivation of any land refer- 
red to in Section 11 of the Relief Aci 
means a dispute regarding the existence 
of relationship of landlord and tenant 
and that by the express terms of the sec- 
tion such a dispute has to be decided by 
the Collector and not by the Civil Court. 
Assuming that such an interpretation is 
correct. it postulates a dispute between 
the landlord on one side and the tenant 
on the other regarding the existence of 


the relationship and cannot in my opi- 


nion extend to a case where the dispute 
is between two sets of tenants each set 
claiming to be tenants under the land- 
lord. That apart in the present case, 
there is no dispute at all between the 
plaintiff-tenants and the landlord be- 
cause the  landlord-defendants support 
the claim of the plaintiffs that they 
are the tenants under the landlords in 
respect of the disputed lands, As al- 
ready stated, the dispute in this case is 
between the plaintiffs on one side who 
claim to ‘be tenants of the landlords and 
defendants 8 to 19 on the other who also 
lay a similar claim. To such a dispute 
as this the landlords are not even neces- 
sary parties although they may be pro- 
per parties. The Courts below were 
therefore right in the view that they 
have taken that the Civil Court has 
jurisdiction to decide the dispute, 
5. In the result, the appeal fails 
and is dismissed with costs. 
Appeal dismissed. 
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Satchidananda Mukherji and others, Res- 
pondents, 


Second Appeal No. 210 of 1968, D/- 
4-1-1972, from order of S. K. Mitra, Addl. 
Dist. J.. Puri, D/- 20-2-1968. 

(A) Specific Relief Act (1877), S. 27 

) — ‘Bona fide purchaser for value 
without notice’ —- Onus to prove rests on 
the purchaser. 


In a suit for specific performance 
where a subsequent transferee wants to 
retain the benefits of the transfer in his 
favour, the onus rests on him to estab- 
lish the circumstances mentioned in Sec- 
tion 27 (b). 

There can be no dispute about the 
legal position that in all such cases the 
initlal onus rests on the subsequent 
transferee to prove the circumstances 
which will permit him to retain the bene- 
fit obtained under the sale. l 

But when both parties entered into 
evidence and a finding thas been arrived at 
on a consideration of the entire evidence, 
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the question of onus becomes purely aca- 
demic. AIR 1934 PC 68 and AIR 1955 
My'ls 3 and AIR 1968 Mad 383 and ATR 
1961 Ori 129, Relied on. © (Para 7) 


(B) Specific Relief Act (1877), S. 27 
(b) — Bona fide purchaser — Require- 
ments. 

Under Section 27 (b) the cirium= 
stances which are required to be estab- 
lished by the subsequent transferee to 
successfully resist the claim of specific 
performance of a prior contract are- first- 
ly, the transfer jis for value: secondly, 
the money has been paid; thirdly, the 
purchase was bona fide and lastly. the 
purchase including payment “of money 
was without notice of the prior contract. 
The first two elements are positive, while 
the last two are negative’ and inferential. 

Where the Court fails to consider the 
evidence about the factum of actual pay~ 
ment of consideration. and record a find~ 
ing that the defendant was a bona fide 
purchaser for value without notice of pre- 
vious contract, the judgment cannot be 
sustained, (Para 8) 

(C) Civil Procedure Code (1908), Sec- 
tion 103 — Second appeal — Determina~ 
tion of issues of fact —— High Court may 
determine such issue necessary for dis- 
posal of appeal provided the evidence on 
record is sufficient to enable it to deter- 
mine such issues. (1967) 33 Cut LT 601, 
Followed, ‘(Para 8) 


(D) Registration Act (1916), S. 58 (1) 

(c) — Endorsement as to. payment of 

money made in his presence — Initial 

presumption as to payment of considera- 

tion of the document is raised therefrom. 
AIR 1948 Nag 110, Relied on. 

l {Para 8) 


Cases Referred: Chronological Paras 
AIR 1968 Mad 383 = (1968) I Mad 
LJ 437, Veeramalai v. Thadikara ti 
(1967) 33 Cut LT 601 = ILR (1967): . 
Cut 163, Banshidhar Mohapatra . 
v. Souri Samal 
AIR 1961 Orissa 129, Dhadi Dalai Ve 
Basudeb Satpathy 
AIR 1955 Mys 3 = 34 Mys LJ 7, 
'Venkataravanappa v. Dasappa 
AIR 1948 Nag 110 = ILR (1947) Nag 


= 


510, Nainsukhdas Sheonarayan v. 

Gowardhandas Bindrabandas ' . 8 
AIR 1934 PC 68 = 61 Ind App 115, © 

Bhup Narain v. Gokul Chand 7 


R. N. Sinha, for Appellant; A, 
Mohanty, for Respondents, 


JUDGMENT :— Plaintiff is’ the ap- 
pellant against a confirming judgment ‘in 
a suit for specific performance of con~ 
tract for sale. Originally, plaintiff pray~ 
ed for specific performance of contract 
in respect of the properties described in 
Schedules A and B of the plaint, both of 
which are situate in Puri town. In the 


trial court, the claim, so far it related to - 


e A schedule property, was given up, 
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- brief, is as follows: 
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and the plaintiff confirmed his claim to 
the B schedule. Necessarily, the sub- 
ject-matter of this appeal relates to the 
B. schedule property only.. 


2. The case of- the plaintiff, in 
The disputed pro- 
perties originally belonged to Umananda, 
Khagendranath and others. In a parti-« 
tion suit of 1923, the A schedule land 
fell to the share of Khagendranath and 
his two brothers: and the B schedule to 
Umananda. Thereafter, Umananda mort 
gaged the B schedule property to Nagen- 
dranath Mukherji, father of defendanf 
Nos. 1 to 3. On -11-1-1935, Umananda 
sold a portion of the said land to one 
Kamalabala Dasi who in her turn sold 
the same to the original defendant No. 4 
who died during the pendency of the 


appeal in the lower appellate court and 
Was substituted by his legal: representa- 


tives. : The mortgagee filed Mortgage 
Suit No. 8 of 1940 on-the file of the. Sub- 


. ordinate Judge, Burdwan and obtained a 


preliminary decree which was made final. 
In execution of the said decree in Ex. 
Case No. .27 of 1949. the property was 
sold and purchased: by the mortgagee- 
decree-holders: on 7-5-1951 and 8-5-1951. . 
Plaintiff-appellant, -t :is stated, was intera 

ested in bidding at.the auction ‘sale, but 
was dissuaded by defendant Nos. 1 to 3 
frem doing so on their assurance that they 
would sell. the property to him. Ac- 
cordingly, defendant Nos, 1 to 3 entered 
into an agreement with the plaintiff: to 
sell the property for a consideration of 
Rs. 1,000/~. - Out of the. consideration, 
they received am advance of Rs. 800/- and 
promised to execute the sale deed on pay~ 
ment of the balance. As defendant Nos. 
1 to 3 did not execute the sale deed even 
after tender of the balance considera- 


tion, the plaintiff filed T. S. No, 58 of 


1957 in the court of the -Munsif, Puri for 
obtaining specific performance of. the 
contract. On 10-3-1958, parties. agreed 
to compromise the suit and entered into ` 
the agreement marked Ex. 3 which was: 
executed by defendant No. 1 for self and 
as power-of-attorney holder of defendants: 
Nos, 2 and 3. Under the terms of the 
compromise, it was agreed that the de~ 
fendants will not proceed with the suif 
for partition of the properties which -they 
had purchased. in. Ex, Case No. 27 of 
1949 ‘and the plaintiff would not proceed 
with the suit for specific performance 
wich: was pending in the court of. the 


‘(Munsif, Puri. Defendants Nos. 1 to 3 fur= 


ther agreed to sell the suit property for 
a consideration of Rs. 1,500/- to the 
plaintiff, adjust the amount of Rs. 800/- 
which they had received on 11-3-1954 
and on plaintiff paving the balance of 
Rs. .700/- to defendant No, 1 or their 
advocate by © 2-1-1959, they would ex 
ecute and register the sale deed by com- 
ing to Puri at the plaintifi’s cost which 


ya 
E 
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was assessed at Rs. 30/-. After this ccm- 
promise containing the terms of the œn- 
tract, defendant Nos, 1 to 3 did not tarn 


up at Puri for recording the compromise 


till 8-1-1960, on which date. the compro- . 


mise was recorded and the suit for-specific 
performance was dismissed. It is alleged 
that both before and after 8-1-1£60, 
plaintiff tendered the balance amount of 
Rs, 700/- to defendant No. 1 and called 
upon the defendants to execute and regis- 
ter the sale deed. Defendant No. i on 
some pretext or other avoided to comoly 


and commenced negotiations with defen~ - 


dant No. 4 for sale of the B Schedule 
land, 
No. 4 was looking after the ligitation in 
T, S. No. 58 of 1957 and was fully aware 
of the contract. On these allegations, 
plaintiff sought - specific performamce 
against defendant Nos. 1- to 3 and asso 
against defendant No. 4, in case It 1s 


found that he bas taken a sale deed from 


the former, . O . 

3. Defendant Nos. 1 to 3 in their 
written statement admit execution of 
the agreement. (Ex, 3). In -accordar:ce 
with those terms, it is alleged that they 


. withdrew the partition suit that was 


pending at Burdwan and ultimately the 
suit for specific performance which was 
pending in the Munsif’s court was a.so 
dismissed. They. however, aver that fhe 
plaintiff never offered or tendered the 
balance consideration of Ks, 700/~ in =c- 
cordance with the terms of the contrect 
contained in Ex. 3 on or before 1-1-1959, 
and as such, he cannot claim specific per- 
formance or refund of Rs. 800/- whirh 
he had paid in 1954. According to then, 
defendant No.4 had purchased the B 
Schedule land from Kamalabala Dasi >n 
her representation that defendant. Nos. 1 
to 3 had no subsisting interest in tae 
land as she happened to be the lessee 
under the Puri Municipality. Neverthe- 
less. with a view to avoid any future 
trouble, defendant No.4 wanted to pur- 
chase whatever rights defendant Nos. 1 
to 3 possessed in the said property, and 
accordingly, they sold the B Schedule 
property to him under a registered sale 
deed dated 15-4-1960 for. a consideratien 
of Rs. 1,500/-. The plainziff is not ea- 
titled to enforce specific . performanzte 
against defendant No, 4 who was a Dora 
fide purchaser for value without ary 
notice or knowledge of the suit contract. 
Defendant No. 4 in his written statement 
states that he had previously purchased 
some properties. including the B Sch2- 
dule property from Kamalabala Dasi. To 
avoid any possible future - trouble, te 
purchased the said property from defen~ 
dant Nos. 1 to 3 for a consideration of 
Rs. 1,500/- on 14-5-1960. Hə being a bora 
fide purchaser for value without notice 
of any previous contract between tre 
plaintiff and defendant Nos. 1 to 3, relief 
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It is also stated that defendant 
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for specific performance cannot be grant 
ed against him, l 

4. The trial court disallowed the 
prayer for specific performance, but de~ 
creed the suit for Rs. 800/- against de- 
fendant Nos, 1 to 3 on the following find- 
ings. (1) The contract contained in Ex, 3 
is genuine and valid; (2) plaintiff failed 
to perform his part of the contract of 
tendering Rs. 730/- to defendant Nos, 12 
to 3 within the stipulated date, but he 
did not resile from the terms of the con- 
tract; (3) time for paymerit of the. bal- 
anze consideration was not the essence 
of the contract; (4) Ex: 3 does not 
amount to a novation of -the previous 
contract; (5) defdt. Nos. 1 to 3 had sub= 
sisting right to enter into the contract 
(6) defendant No, 4 is a bena fide pur- 
chaser without.notice.of the. previous 
contract and (7) plaintiff is entitled to 
refund of Rs, 800/-- from defendant Nos. 
1 to 3. The lower appellate court agreed 
with the aforementioned findings of the 
trial court and held that defendant No. 
4 ts a bona. fide purchaser for value 
without notice of the plaintiff’s contract. 
Accordingly, it confirmed the judgment 
and decree of the trial court. TE 


5. , Learned Counsel for appellant 


‘assails the judgment and decree of the 


courts below” on the following three 
grounds; (1) the Courts below erred in 
placing the onus on the plaintiff to prove 
that defendant No.4 ° was a subsequent 
purchaser with notice of the previous 
contract; ‘ (2) the courts below have not 
considered the evidence or recorded a 
finding that defendant No. 4 paid the con- 
sideration for-his purchase and (3) hav- 
ing held that time was. not the essence 
of the contract, the suit should have been 
decreed for specific performance, 


6. I will now proceed to deal with 
the merits of the aforementioned conten- 
tions in seriatim. ; 

1s The first contention urged on 
behalf of the appellant is that in a suit 
for specific performance, where a person 
claims to be a purchaser for value with- 
out notice of the previous contract, the 
onus rests on him to prove that he ful- 
fils that character. The trial court- in 
paragraph 10 of its judgment has observ 
ed as follows: l 

“Admittedly the property in suit no 
more belongs to defendant Nos. 1 to 3 
as it has been alienated by them in fav- 
our of defendant No. 4 by a registered 
deed of sale for Rs. 1,500/- on 14-5- 
1960 as per Ex. E subsequent to the con= 
tract in question. That being so, the 
plaintiff is not entitled to the relief as 
claimed and prayed for by him unless 
be proves that defendant No. 4 is a sub= 
sequent purchaser with notice of the 
previous contract, especially when defen- 
dant No, 4 denied having any knowledge 
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regarding the existence of any such con- 
tract. But he has not been able to sub- 
Stantiate the same.” 

These observations. no doubt, lend sup- 
port to the contention that the'trial court 
proceeded as if the burden lies on the 
plaintiff to prove that the subsequent 
purchaser had notice of the contract. 
The position of law is well settled that 
in a suit for specific performance where 
a subsequent transferee wants to retain 
the benefits of the transfer in his fav- 
our, the onus rests on him to establish 
the circumstances mentioned in Sec, 27 
(b) of the Specific Relief Act. In the 
decision reported in AIR 1934 PC 68, 
Bhup Narain v. Gokul Chand, while deal- 
ing with this question, the position of 
law was explained as follows: 


“Section 27 (Specific Relief Act) lays 

down a general rule that the original 
contract may be specifically enforced 
against a subsequent transferee, but al- 
lows an exception to that general rule 
not to the transferor, but to the trans- 
feree, and therefore it is for the trans~ 
feree to establish the circumstances 
which will allow him to retain the bene- 
fit of a transfer which prima facie he had 
no right to get,” 
In the decision reported in AIR 1955 Mys 
3 (Venkataravanappa v. Dasappa) while 
dealing with burden of proof, it was ob- 
served; 

“Where a person claims to be a pur- 
chaser for value without notice of the 
original contract, the burden lies on him 
to prove that he fulfils that character.” 
To the same effect are the observations 
in the decision reported in AIR 1968 Mad 
383, (Veeramalai v. Poadikata) where it 
was held: 

“The burden of proof is upon the 
subsequent purchaser to establish these 
conditions in order that his rights may 
prevail over the prior agreement of sale.” 
Our High Court in the decision reported 

in AIR 1961 Orissa 129. (Dhadi Dalai v. 
Basudeb Satpathy) also expressed the 
same view. Thus, there can be no dis- 
pute about the legal position that in all 
such cases the initial onus rests on the 
subsequent transferee to prove the cir- 
cumstances which will permit him to 
retain the benefit obtained under the 
sale. Though the trial court appa- 
rently has made an erroneous approach, 
the judgment of the lower appellate 
court while dealing with the evidence 
does not suffer from any such infirmity. 
In paragraph 11 of its judgment, the 
lower appellate court has discussed the 
evidence adduced on both sides and ar- 
rived at the finding that defendant No. 4 
is a purchaser for value without notice 
of the plaintiff’s contract. Therefore, it 
will not be correct to say that both the 
courts have wrongly thrown the onus on 
the plaintiff. Apart from it, when both 
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parties entered into evidence and a’ find~ 
ing has been arrived at on a considers- 
tion of the entire evidence, the question 
of onus becomes purely academic. In 
these circumstances, the finding of the 
lower appellate court about defendant 
No, 4 being a purchaser without notice 
is rog open to interference in second ap~ 
peal. 


8. Point No. 2 — It is next urged 
by learned Counsel for appellant that 
neither of the courts below has consider- 
ed the evidence nor recorded a finding 
that deft. No. 4 is a purchaser for value 
who actuaily paid consideration under 
Ext. E and without such a finding, the 
impugned judgments cannot be sustain- 
ed. There can -be no dispute that under 
Section 27 (b) of the Specific Relief Act, 
the circumstances which are required to 
be ‘established by the subsequent trans- 
feree to successfully resist the claim of 
specific performance of a prior contract 
are firstly, the transfer is for value: 
secondly, the money has been paid: 
thirdly, the purchase was bona fide and 
lastly, the purchase including payment of 
money was without notice of the prior 
contract. The first two elements. are 
positive, while the last two are nega- 
tive and inferential. In the present case, 
the trial court while dealing with this 
question in paragraph 10 of its judg- 
ment, did not consider the evidence about 
actual payment of the consideration nor 
record a finding to that effect. The lower 
appellate. court dealt with this aspect in 
paragraph 11 of its judgment. While 
recording a finding that defendant No, 4 
is a bona fide purchaser for value with- 
out notice: of the contract, it has not 
considered the evidence about the fac- 
tum of actual payment of consideration. 
In these circumstances, the attack level- 
led by learned Counsel for appellant 
cannot be considered’ totally unjustified. 
For respondents, on the other hand, it is 
contended that though such a lacuna does 
appear in the judgments of the courts 
below, as there is sufficient evidence on 
record to establish the actual payment 
of consideration. This Court in second 
appeal can decide the point without the 
necessity of remanding it for the pur- 
pose. Section 103, Civil P, C. as it stands 
empowers the High Court in second ap- 
peal to determine issues of fact firstly, 
where such issues have not been deter- 
mined by the lower appellate court and 
secondly, where they have been wrong- 
ly determined provided the evidence on 
record is sufficient to enable the High 
Court to determine such issues. In case, 
the evidence on record is not. sufficient, 
the proper course is to refer the issue 
for a finding under Order 41, Rule 25, 
Civil P. C. In a decision of our High 
Court reported in (1967) 33 Cut LT 601, 
(Banshidhar Mohapatra v, Souri Samal), 
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relying on Section 103, Civil P, C. it 
was held that the High Court in second 
appeal may determine any issue of fact 
necessary for disposal of the appeal not 
determined by the lower appellate court, 
if the evidence on record is sufficient. 
Now, it is to be consider2d whether the 
evidence on record is sufficient to hold 
that consideration was actually paid 
under Ex. E. There is an endorsement 
by the Sub-Registrar on Ex. E that the 
sum of Rs. 1,500/- towards the consider- 
ation was paid in his presence at the 
time of registration. Under Section 58 
(1) (c) of the Registration: Act, a sub- 
Registrar has to endorse on every docu- 
ment presented for registration the pay- 
ment of money made in his presence in 
reference to such document. Under Sec- 
tion 60 (2) of the Registration Act, there 
is a‘ presumption that the facts mention-~ 
ed in the endorsement referred in S. 59, 
i.e. all endorsements made under Ss, 52 
to 58, have occurred as therein mention- 
ed. ‘Thus, there is an initial presump- 
tion raised by this endorsement on the 
back of Ex. E about payment of Rupees 
1,500/- as consideration of the document 
(vide AIR 1948 Nag 110). In addition to 
it defendant Nos. 1 to 3 in their written 
statement admit receipt of Rs. 1,500/- as 
consideration of the sale from defendant 
No. 4 and defendant No. 1 in his evi- 
dence categorically says that he received 
Rs. 1,500/- before the Sub-Registrar, Puri. 
Defdt, No, 4 examined as D. W. 2 in his 
evidence stated that consideration was 
paid under Ex. E before the Sub-Regis- 
trar. This statement Eas not been 
challenged im his  cross-examination. 
As against this, 
has been adduced on behalf of the 
plaintiff, Thus, there is overwhelm~ 
ing material, both oral and ` docu- 
mentary, to come to a finding that Ex. E 
is for value and the entire consideration 
thereunder was paid by defendant No, 4 
to defendant No. 1 in the presence of the 
Sub-Registrar at the time of registration 
of the document. Hence, the purchase 
by defendant No. 4 was for value and 
full consideration was paid to the ven- 
dor. It has: been concurrently found that 
defendant No. 4 was a bona fide pur- 
chaser without notice of the previous 
contract. Therefore, as has been held 
by the courts below, he is entitled to 
the protection available under Section 27 
(b) of the Specific Relief Act. 


9, Point No, 3:— It is next con- 
tended that the lower appellate court at 
the end of paragraph 10 of its judgment 
was wrong in holding that the plaintiff 
failed to perform his part of the contract 
within the time stipulated by not tender~ 
ing the balance consideration before 2-1- 
1959, and as such, not entitled to get a 
decree for specific performance, in view 
of the other finding that time was not 
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the reg of the contract. Further, 
Ex. 2 has been referred tc as proving 
the readiness on the part of the plaintiff 
to perform his part of the contract. As 
it has been found that defendant No. 4 
is a bona fide purchaser for value who 
paid the entire consideration without 
notice of the prior contract, the question 
of plaintiff’s readiness and willingness to 
perform his part of the contract is not 
very material. Therefore, I do not con- 
ser it necessary to deal with this as- 
pec 
10. In the result, the appeal fails 
and is accordingly dismissed with costs, 
` Appeal dismissed. 





AIR 1972 ORISSA 239 (V 59 C 76) 
G. K. MISRA, C. J, AND K: B. 
PANDA, J 

Haji Ahmed Haji Ibrahim, Petitioner 
yi Panu Subudhi and another, Opposite 
arties, 


Original Jur. Case No, 1171 of 1970. 
dt/- 14-4-1972. 
Houses and Rents — Orissa Housa 


Rent Control Act (31 of 1958), S. 7 (2) — 
“If he requires the house in good faith” 
~~ Finding thereon arrived at in ignor- 
ance of the legal concept of the provision 
is liable to be quashed by certiorari — 
(X-Ref :— Constitution of India, Art. 226 
—- Certiorari). AIR 1969 NSC 186 and 
(1965) 31 Cut LT 331 and AIR 1968 SC 
113 and O. J. C. No, 1038 of 1969 (Orissa) 
and AIR 1964 SC 477, Foll. (Para 15) 


When the landlord’s requirement has 
been held not bona fide -on the ground 
that a show-room for him, a wholesale 
businessman, is not an absolute neces- 
sity it is a clear error of law apparent: 
on the face of the record as the Act does 
not insist the landlord’s need to be an 
absolute one. (Para 8) 


When his choice of the disputed: room 
for the show-room has been taken to be 
mot justified that also is wrong. The 
landlord knows his needs and he is free 
to choose a room, the Court cannot con= 
trol his needs through a direction. 

(Para 10) 

When increase in turnover has been 
considered to be no proof of requirement 
of more space it is also erroneous, ‘The 
jurisdiction of the Rent Controller and 
Appellate Authority is only to find out 
any ulterior motive for the eviction peti- 
tion. They cannot probe into the sufi- 
ciency of need. Jt is for the owner to 
exercise his option and get the house if 
he has a need therefor. (Para 111) 

Previous eviction proceeding. filed by 
the landlord against another tenant is an- 
irrelevant consideration. Merely because 
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it had failed the subsequent application 
cannot be said to be with an oblique 
motive. 
eviction from time to time. That earlier 
proceeding will not be res judicata. 
(Para 12) 
Thus that finding arrived at on such 
considerations is in disregard of the legal 
concept of the provision. It is also one 
on a mixed question of law and fact. As 
such the writ must issue. (X-Ref:— Con- 
stitution of India, Art. 226), 
(Paras 4 and 15) 
Cases Referred: Chronological Paras 
AIR 1969 NSC 186 = 1970 Ren CJ 
34, Smt. Kamla Soni v. Rup Lal 
Mehra 
(1969) O. J. C. No. 1038 of 1969 
(Orissa), Kasi Rout v, Mahammad 
Saleh 
AIR 1968 Orissa 113 = 34 Cut LT 
277, Manakarni Hazra v, Mohin- 


der Singh Jaggi 5 
(1965) 31 Cut LT 331, Jammula 
Narasimhulu v, Kotini Sitaram 5 


AIR 1964 SC 477 = (1964) 5 SCR 
64, Syed Yakoob v. K. S, Radha- 
krishnan 6 


G. Rath and A. K. Rao. for Peti- 
tioner, B. M. Patnaik, S. P. Raju and 
Advocate General. for Opposite Parties. 


G. K. MISRA, C. J. :— The petitioner 
is the landlord and the Opposite Party 
No, 1 is the tenant. The petitioner’s case 
as mentioned in the application for evic- 
‘tion may be stated in short. The dis- 
puted house consists of a room abutting 
the main road. Just adjacent to it there 
are two other rooms. The three rooms 


are in the front of the main business: 


premises of the petitioner. These three 
rooms located side by side had been 
rented out by the petitioner long back 
at a time when they were not consider- 
ed necessary for business purposes. The 
petitioner originally constituted a partner-~ 
ship firm. Recently it has been recon- 
stituted by separate ‘allocation of busi- 
mess. Haji Ahmed Ibrahim, one of the 
partners, got the business of the firm at 
Berhampur to his share. The volume 
and turnover of the business considerably 
increased in recent years with conse- 
quential expansion of the staff and the 
records. The petitioner has agencies of 
several standard commodities and articles, 
ome of them being the agency of cloths 
of Buckingham and Carnatic Mills. 


The said Mills insisted upon having 
a show-room where different varieties of 
stocks are to be exhibited for publicity. 
In the absence of a show-room the peti- 
tioner had apprehension that the agency 
with the Mills may be cancelled. The 
petitioner had also to provide space for 
accommodation of the increased staff and 
records. Out of the three rooms in the 
front, opposite party No. 1 is in occupa- 
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tion of thea western room and the eas- 
tern room is in possession of one Hari- 
mohan Sahu as a tenant to evict whom 
an application had been filed’ before the 
House-rent Controller out of which 
O. J. C. No. 828 of 1970 arises. The room 
is necessary for convenient management 
of business in its entirety. The peti- 
tioner wanted to remodel the room by 
amalgamating jit with other available 
space of the main portion so that the 
entire area may be available for busily 
ness. With this end in view the 
petitioner had filed H. R. C. Case No. 14 
of 1961 which was ultimately dismissed. 
The present application has been filed as 
the petitioner is in difficulty in improv- 
ing his business without obtaining pos- 
session of the room. ° 

In the written statement filed by op- 
posite parzy No. 1 the averments in the 
application for eviction were denied. 

By his order (Annexure 1) dated 13-3- 
1970 the House-rent Controller dismissed 
the application for eviction. The peti; 
tioner filed an appeal and the Additional 
District Magistrate (Judicial) by his order 
(Annexure 2) dated 14-5-1970 dismissed 
the same. The writ application has been 
filed under Arts, 226 and 227 of the Con- 
stitution for issuing a writ of certiorari 
to quash Annexure 2 

2. Dn behalf of the petitioner Mr. 
Rath contends that the concurrent finding 
of fact of both the authorities that the 
room was not required in good faith for 
the business of the petitioner is liable 
to be quashed on account of an error of 
law apparent on the face of the record. 
The error of law consists in the fact that 
tha conclusion of the A. D. M. (J) is in 
disregard of the correct construction of 
Section 7 (2) of the Orissa House Rent 
Control Act, 1958 (hereinafter to be re~- 
ferred to as the Act) and the said‘ con- 
clusion can be corrected by a writ of 
certiorari. 

Mr. Patnaik for opposite party No. 1, 
on the other hand, contends that the High 
Court has no jurisdiction to issue a writ 
of certiorari to quash a pure finding of 
fact which is based on evidence. 

Both the contentions require careful 
examination. 

3. The following questions arise 
for consideration, 

(i) Is the concurrent finding that the 
petitioner does not require the room in 
good faith for his occupation a pure find- 
ing of fact? 

(ii) Can the High Court in exercise 
of its jurisdiction under Arts, 226 and 
227 of the Constitution quash such a 
finding if it has been arrived at in dis- 
regard of the relevant statutory provi- 
sion? 

4. In 1970 Ren CJ 34 = ‘(AIR 1969 
NSC 186). (Smt. Kamla Soni v. Rup Lal 
Mehra) the Supreme Court held that the 
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question whether on the facts proved the 
requirement of the landlord is bona fide 
is a finding on a mixed question of law 
and fact. Thus the concurrent finding in 
this case is not a pure finding of iact 
but is a mixed question of law and fact. 

Be Section 7 (2) of the Act mins 
thus: 

*7(2) The landlord may, subject to 
the provisions of this Act. apply to the 
Controller for an order directing the ten- 
ant to put him in possession. of the house, 
if he requires the house in good faith for 
the occupation or use of himself, any 
member of his family or of any person 
or persons for whose benefit. the housa is 

by him”. 

This sub-section has received judi- 
ial construction in three important Beach 
decisions of this Court in (1965) 31 Zut 
LT 331, (Jammula Narasimhulu v, Kozini 
Sitaram), 34 Cut LT 277 = (AIR 1368 
Orissa 113), (Manakarani Hazra v. Motin- 
der Singh Jaggi) & O. J. C. No. 1038 of 
969 (Orissa), (Kasi Rout v. Mahammad 
Saleh) we may sum up our conclusions 
taken in the aforesaid decisions: 

(i) The word “require” involves some~ 
thing more than a mere wish and must 
at least involve some element of neec. 

(ii) The onus is on the landlord to 
show certain circumstances or facts prov- 
fing some need or necessity. 

(iii) The statute, however, does nof 
insist that a need must be an absolute 
one. It is not necessary for the lamd- 
lord to prove that he would be thrown 
fo the streets unless he gets the accom- 
modation. 


_ (iv) The need of the landlord mast 
te an honest one. It wculd not be the 
outcome of an oblique motive or false 
pretence. A requirement which is mot 
eapricious or unfair or absurd would be 
reasonable. The concept of ‘good faith’ 
takes within its sweep the absence of an 
idea to receive. 

_ (v) Whether the landlord requires 
the house in good faith is always a ques- 
tion of fact. The Court is entitled to look 
to every relevant fact or circumstarce 
affecting the landlords and their positian. 
The nature and character of the land- 
lords’ accommodation at the time wh2n 
they are asking for the relief of posses~ 
Sion and the scope, size and character 
of their requirement are all relevant 
factors that the Court might consider in 
that context. To the aforasaid summazry 
a further element may be added that 
the landlord is the best judge of his ovn 
requirement. If it is no> the outcome 
Of an oblique motive or false pretenze 
the same is not to be tested by a very 
rigorous standard requiring the landlord 
to establish the case beyond reasonatle 
doubt. The onus would be discharged by 
weighing the balance of probabilities, 
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6. We would now examine the 


_ Power and jurisdiction of this Court in 
‘Issuing a writ of certiorari. 


A number 
of decisions have been cited on either 
side. It is not necessary to refer to all 
of them as the principles enunciated in 
AIR 1964 SC 477, (Syed Yakoob v, K. S. 
Radhakrishnan) are all pervasive and 
have not been departed from in any sub- 
sequent decision. The principle on the 
basis of which the appellate judgment 
is assailed is to be found in paragraph 8 
of the judgment which runs thus: 


“It is, of course, not easy to define 
or adequately describe what an error of 
law apparent on the face cf the record 
means. What can be corrected by a writ 
has to be an error of law; but it must 
be such an error of law as can be re- 
garded as one which is apparent on the 
face of the record. Where it is manifest 
or clear that the conclusion of law re- 
corded by an inferior Court or Tribunal 
is based on an obvious misinterpretation 
of the relevant statutory provision, or 
sometimes in ignorance of it, or may be, 
€ven in disregard of it. or is expressly 
founded on reasons which are wrong in 
law, the said conclusion can be corrected 
by a writ of certiorari. In all these cases, 
the impugned conclusion should be so 
Plainly inconsistent with the relevant 
statutory provision that no difficulty is ex- 
perienced by the High Court in holding 
that the said error of law is apparent on 
the face of the record. x x x” 


Te It is necessary now to examine 
whether the judgment of the A. D. M. (J) 
was alive to the legal concept inhering 
in Section 7 (2) of the Act or whether he 
acted in ignorance of or in disregard of 
the same. With this object in view. some 
of the findings recorded by the learned 
A. D. M. (J) vitiating his ultimate con- 
clusion may be noticed. 


8. One of his findings is that a 
Showroom for a wholesaler is not an ab- 
solute necessity (see paragraph 6 of the 
judgment). Such a finding evinces an 
error of law apparent on the face of the 
record as has already been pointed out 
in paragraph 5 (iii) of this judgment. 


9. In paragraph 7 of his judgment 
the learned A. D. M. (J) formulated e 
proposition in the following words: 

“Apart from the fact that the peti- 
tioner has failed to prove that his Prin- 
cipal has insisted upon having a show 
room, the necessity of a show room by 
Whole-saler has not at all been establish- 
ed in this case”. 
The learned Judge appears to be of the 
view that a wholesaler does not require 
a show room. The proposition worded 
in broad terms is an absurdity. It is 
open to a wholesaler to have a show room 
to give an idea of the goods in which 
wholesale transaction is being carried on. 


He concludes paragraph 7 of his judg- 
ment by saying: 


“Further, 

that the advertisement or publicity part 
is generally carried on by the retailers 
rather than by the wholesalers”. 
Again, the proposition is too widely 
stated. Even accepting that such a view 
is correct, it does not exclude a parti- 
cular wholesaler to have a show room. 


10. While examining the needs of 
the petitioner for a show room, the learn- 
ed Judge said in paragraph 8 of his judg- 
ment that the petitioner has already evi- 
cted one Y. Surya Rao two years back 
from the middle room which As lying 
vacant. He observed: 


“In such circumstances. there appears 
to be no justification whatsoever for the 
petitioner to pick up the ‘disputed room 
for the purpose of opening a show room”. 


The house belongs to the petitioner. 
It is open to him to exercise option as 
to what room he would use as 2 show 
room. He knows his own needs and the 
same cannot be controlled by the courts 
in giving a direction as to in what manner 
he should have his needs, 
That apart, the petitioner’s case is 
that he would remodel all the three rooms 
in the front of which the middle room is 
already in his possession through an evic- 
tion proceeding and he wants to have 
both the western and eastern rooms by 


evicting opposite party No, 1 and Hari- 
mohan. 
11. In paragraph 9 of his judg- 


ment the learned Judge observed: 


‘But mere evidence of increase in the 
turnover will not prove the requirement 
of more space”, 


One can even go to the length of saying 
that more space may be required even 
without the turnover increasing. If the 
turnover has increased and the petitioner 
wants more space it is not for the court 
to reason out and say that more space is 
not necessary. The jurisdiction of the 
Controller and the appellate authority 
lies only in examining whether the evic- 
tion is resorted to with an ulterior motive 
and not for the real purpose of having 
more space. The court has no jurisdic- 
tion to go into the question of adequacy 
or sufficiency of the need. If some need 
exists it is for the owner to exercise his 
option and get possession of the house 
to fulfil the need, 

12. In paragraph 9 
A. D. M. (J) also observed: 

“The filing of the previous case is 
also an indication how the landlord is 
intent upon getting the tenant evicted 
somehow or other”. 
This reasoning is wholly irrelevant and 
should not have been taken into con- 


the learned 
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sideration, Merely because the previous 
proceeding of the landlord failed, any 
subsequent proceeding for eviction cannot 
be said to have been initiated with an 
oblique motive. The house belongs to 
the landlord and from time to time he 
can ask for eviction provided he satisfies 
the court that the requirement is in good 
faith, The previous proceeding does not 
constitute res judicata against a sub- 


` seguent proceeding, 


13. Some of the findings of the 
learned Judge have been examined by us 
to show that he recorded his conclusion 
in complete ignorance or disregard of the 
relevant statutory provision. In his judg- 
ment he did not refer to Section 7 (2) of 
the Act and did not sive an analysis as 
to how his mind was working in appre- 
ciating the various elements involved in 
the section, 


14, On the aforesaid analysis we 
are satisfied that the learned A. D., M. (J) 
committed an error of law apparent on 
the face of the record. His conclusion 
is plainly inconsistent with the relevant 
Statutory provision. 


15. We are alive to the fact thai 
in exercise of our jurisdiction under 
Arts. 226 end 227 of the Constitution the 
Nish Court does not function as an ap- 
pellate authority. If the finding of fact 
is based on some evidence keeping the 
correct legal approach in view. the same 
cannot. be disturbed by the High Court 
to reach a different conclusion. 


As has already been stated, the con- 
clusion of the learned A. D. M. (J) that 
the petitioner does not require the house 
bona fide is a mixed question of law and 
fact. Some of the findings recorded by 
him on different aspects of the matter 
evince that he acted in ignorance of the 
true legal concept inhering in S. 7 (2) of 
the Act explained in several decisions of 
this Court. „His judgment is liable to be 
quashed by a writ of certiorari. 


As verious pieces of evidence have 
to be examined in the light of the true 
legal concept explained by us, the case 
is to go back to the A, D. M. (J) for dis- 
posal in accordance with law. None of 
our observations incidentally made with 
a view to show that he did not properly 


appreciate the correct legal position 
should influence him in scanning the 
evidence. 


16. ‘In the result, the writ anplica~ 
tion is allowed. Annexure 2 is quashed 
and a writ of certiorari be accordingly, 
issued. The case would go back to the 
A. D. M. ‘(J) for disposal in aceordance 
with law and the observation made above, 
He would dispose of the case within three 
months from today with intimation to 
this Court. The records be sent back 


gn 


1972 
at once. There will be no order as. to 
costs. 

_, PANDA, J.:— 17. I agree. 
Ssi Petition allowed. 
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G. K. MISRA. C. J. AND 
K. B. PANDA, J. 

Dharmananda Harijan, Petitioner v. 
State of Orissa, Opposite Party. 

Original Jur, Case No. 671 of 1969, 
D/- 7-4-1972 to quash order of B. K. Roy, 
I. P. S., Dy. Inspector General of Podice, 
Sours Range, Berhampur, D/- 3-5- 

966. 

Orissa Civil Services (Classification, 
Control and Appeal) Rules (1952), Rs. 3 
(1) (c) and 32 — In terms of R. 3 (1} (c) 
there is a complete code in the Orissa 
Police Manual relating to the members of 
Police service regarding their appointment 
and disciplinary proceedings — Hence 
R. 32 has no application to them, taeir 
cases of review being governed by R. 853 
of the Police Manual — (X~Ref:— Orissa 
Police Manual, R. 853), (Paras 22, 23) 

Sk. Rahenoma and B, C. Das, for 
Petitioner; Advocate General, for Op- 
posite Party. 

MISRA, C. J.:— The petitioner was 
appointed as a constable on 17-9-1962. 
He was made permanent after undergo- 
ing training in the Police Training Col- 
lege, Angul. By Annexure A dated ¢©-5-« 
1964 the Superintendent of Police, Kala- 
handi, framed the following two charges 
against the petitioner. 


“L He absented from duty from 12-2 
1964 A. M. to 19-2-1964 A. M. without 
any leave or permission, 

2. That he proceedec on four days 
C. L. with effect from 21-2-1964 P. M. 
and though he was warned against over- 
stayal he overstayed C. L, by 3 days 
without leave or permission and returned 
to duty on 28-2-1964 P. M.”. 

2: After regular -enquiry ihe 
Superintendent of Police, Kalahandi, 
found the petitioner guilzy and imposed 
the following penalty by his order (An-= 
nexure B) dated 10-7-1964: 

“The period of absence from 12-2- 
1964 to 18-2-1964 and 26-2-1964 to 23-2 
4964 is treated as E., O. L, Since he has 
already suffered financial loss and mertal 
agony I award him a lenient sentence ie. 
a severe censure”, 


3. On 4-2-1966 the D. IL B, 
Southern Range, initiated a proceeding 
under Rule 853 of the Police. Manual to 
review Annexure B and issue a notice 
to the petitioner to show cause by 20-2- 
1966 as to why he would not be dismis- 
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sed from service. The petitioner did not 
show cause and the D. I. G ultimately 
passed an order of dismisal (Annexure C) 
on 8-5-1966. The petitioner made a re- 
presentation against Annexure C to the 
I. G. of Police the representation was re- 
flected by the I, G. of Police by his order 
(Annexure D) dated 17-12-1968. The writ 
application has been filed under Art. 226 
of the Constitution to quash Annexures C 
and D by issue of a writ of certiorari. 

4. Counter-affidavit has been filed 
on behalf of the opposite party justifying 
the order of dismissal. 

5. The only question raised by Mr. 
Rahenoma is that the review order (An- 


_nexure C) dated 8-5-1966 dismissing the 


petitioner was contrary to law as it was 
ra ier months after Annexure B dated 


6. That Annexure .C was passed 
long after six months of the expiry of 
Annexure B is not disputed. Reliance is 
placed by Mr. Rahenoma on R, 32 of the 
Orissa Civil Services (Classijication, Con- 
trol and Appeal) Rules, 1962 (hereinafter 
to be referred to as the 1962 Rules) in 
support of his contention that no review 
of orders in disciplinary cases lies after 
expiry of the period of six months. 

7 Rule 32 runs thus:— 

“32. Review of Orders in Disciplinary 
Cases. The authority to which an ap- 
peal against an order imposing any of 
the penalties specified in Rule 13 lies 
may, of its own motion or otherwise, call 
for the records of the case in a discipli- 
nary proceeding, review any order passed 
in such a case and, after consultation with 
the Commission, where such consultation 
is necessary, pass such orders as it deems 
fit as if the Government servant had 
preferred an appeal against such order: 

Provided that no action under this 
rule shall be initiated more than six 
months after the date of the order to be 
reviewed’’, 

8. If the power of review is ex- 
ercised by the appropriate authority under 
Rule 32, no action under the rule shall be 
initiated more than six months after the 
date of the order to be reviewed. 

9. If Rule 32 applies to this case, 
the review order (Annexure C) and the 
appellate order {Annexure D) are liable 
to be quashed. 

10. The sole question for consi- 
deration, therefore, is whether Rule 32 
has any application to police service, 

11. Rule 3 (1) (c) and (d) of the 
1962 Rules runs thus:— 

*3. Application— (1) These rules ap- 
ply to all Government servants except— 

x x x x x 

(c) persons for whose appointment 
and other matters covered by these rules 
special provision is made by or under any 
law for the time being in force, in 
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regard to the matters covered by such 
law; and 
(d) members of the All-India Ser- 


12. - It is contended by the learned 
Advocate-General that disciplinary pro~ 
ceedings against members of the Police 
Service are governed by the Indian Police 
Act. and the Orissa Police Manual con~ 
taining rules made by the State Govern- 
ment under the Police Act (Act VI) 1861. 
If the Police Manual is a self-contained 
code in respect of disciplinary proceed~ 
ings relating to the police service. R. 32 
of the 1962 Rules shall have no applica- 
tion to the police service. 

13. This contention requires cares 
ful examination. 

14. Chapter XXV of the Police 


Manual deals with departmental punish-. 


ments. The Chapter begins with an intro- 
duction that rules marked with an 
asterisk (*) have been sanctioned under 
Section 7, Act V of 1861. Rule 824 gives 
the description of departmental punish- 
ments. It runs thus:— l 

“824. Description of departmental 
punishments — The following punish- 
ments may be inflicted departmentally on 
a police officer below the rank of Deputy. 
Superintendent:— 

(a) Dismissal, 

(b) Removal, 

(c) Reduction in rank, 

(d) Reduction in time-scale, 

(e) Withholding of the next incre- 
ment for a specific offence, with or with- 
out corresponding postponement of sub- 
sequent Increments, 

(f) Black mark or marks, i 

(g) Removal from any office of dis- 
tinction or special. emolument. 

(h) Censure, 

(i) Warning, 

(i) Confinement to quarters for a 
period not exceeding 15 days. 

(k) Punishment drill, and 

(1) Extra guard or other duty, 

Provided that the punishment menm 
tioned in clauses (i) to (1) shall not be 
imposed on any officer of or above the 
rank of sub-inspector nor the punishment 
mentioned in (k) on any assistant sub- 
dmspector or havildar. 

Punishments mentioned in clauses (a) 
to (g) are classed as major and the rest 
is minor. All major punishments and 
censure shall be entered in the service 
book; other minor punishments may be 
so entered if the officer awarding the 
punishment so directs. 

Note 1— Superintendents may use 
the Orderly Room Register in P. M. Form 
No. 114 when dealing with cases of mis- 
conduct ang breaches of discipline in 
which the punishments mentioned in 
clauses (L) to (1) (sic) are imposed. 

Note 2— Forfeiture of pay for over- 
staying leave (Service Code Rule 144) and 
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deductions from pay on account of loss 
or damage to Government property shall 
not be treated as punishment. 

Note 3— When applied as a punishes 
ment for a specific offence, and not as 2 
means of preventing unmerited promo- 
tion, the withholding of promotion, or the 
next increment due should be used spar 
ingly and with due regard to the period 
that must elapse before it will take ef- 
fect, as its deterrent effect must vary with 
dhe length of the period. 

Note 4— For purposes of punishmen#, 
an officer, while officiating in a higher 
sears shall be treated as belonging to thaf 
it a 7 

15. Rule 825 enumerates the offie 
cers empowered to impose punishments, 

16. Rule 828 runs thus: 

"828 (a) Without prejudice to ‘the 
provisions of the Public Servants Inqui~ 
ries Act, 1850, no order of dismissal, ree 
moval or reduction shall be passed on 
any police officer (other than an order 
based on facts which have led to his 
conviction in a crimina] court) unless he 
has been ‘informed ‘in: writing of the 
grounds on which it is proposed to take 
action, and has been afforded an adequate 
opportunity of defending himself (See 
Aprendix 49). 

(b) In other cases, the punishments 
mentioned above may be inflicted after a 
Jess formal enquiry but every proceeding 
Shall state clearly: first, the charges 
against the defaulter; then his answers to 
each charge, one by one and lastly. the 
finding upon each charge of the officer 
inflicting the punishment, In such cases, 
the Superintendent need not hold the 
enquiry himself, nor shall the delinquent 
have the right to appear before him, but 
he has the right to appear before the 
officer deputed to record the evidence and 
to take his defence; and such officer, who 
shall not be below the rank of inspector, 
shall come to a clear finding on each 
charge and shall submit the record with 
ak recommendations to the Superintend« 
ent”. 

17. Thus Rule 828 read with Ap- 
pendix 49 in the Orissa Police Manual; 
Vol. If lays down the entire procedure 
for departmental proceeding which cor- 
responds to the procedure under Arti« 
cle 311 (2) of the Constitution. 


18. Rule 851 prescribes as ta 
ageinst what orders appeal lies and when 
the order of the appellate authority shall 
be final. That rule is as follows: 

“851 (a) General Rules — No appeal 
shall lie against an order imposing any 
one of the following punishments:—~ 
Forfeiture of leave, censure or reprimand, 
confinement to quarters, punishmen# 
drill, extraguard or other duty, 

(b) Against an order of dismissal, re» 
moval, reduction, withholding of promo- 
tion of (sic) or periodical increment, suse 


em 


<< 
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pension with Toss of pay, removal fram 
any office of distinction ər special em- 
olument or against an order awarding one 
or more black marks, there shall be one 
appeal in each case as follows:— 

Against an order passed by the 
Superintendent, to the Deputy Inspectcr~ 
General. 

Against an original order passed 3y 
the Deputy Inspector-General, to the In- 
spector-General. i 

Against an original order passed >y 
the Inspector-General, to the State Gov~ 
ernment, 


(© The order of the appellate autho- . 


rity on any such appeal snall be final. 

(d) An original order passed with tie 
concurrence of any superior authority 
shall be considered to te an origiral 
order of such superior authority”. 

19. Rule 853 confers the power on 
certain authorities to call for records, It 
says: The Governor, the Inspector-Gene- 
ral or the Deputy Inspector-General may 
call for the proceedings in any case, even 
where no appeal lies, and pass such orders 
as may seem fit. 

20. All the aforesaid rules are 
marked with an asterisk and are statutory 
rules framed under Section 7, Act V of 
1861. Those rules and many other statu- 
tory rules in the Orissa Police Manual 
not referred to in this judgment, con- 
stitute a complete code regarding clasg- 
fication, control and appeal corresponi- 
ing to the 1962 Rules prescribing the 
nature of penalties, the authorities to in- 
pose the penalties, the cases where a2- 
peal lies. the manner of disposal of tke 
appeals and the authorities who cen 
review an order and in what circum- 
stances, 

21. There is considerable differ- 
ence in the nature of penalties prescri3- 
ed in the Police Manual and the 1982 
Rules. For instance, in Rule 824 of tie 
Orissa Police Manual, Vol. I, there aze 
punishments like black mark or marsxs 
(824 (f)), removal from any office of dis 
tinction or special emolument (824 (g)), 
confinement to quarters for a period not 
exceeding 15 days (824 (j)), punishment 
dril] (824 (k)) and extra guard or other 
duty (824 (1)). There is no punishment 
corresponding to this in the 1962 Rules, 


22. The power of review provid- 
ed for in Rule 32 of tne 1962 Rules has 
no application to the police service. Revi- 
sional power has been conferred upm 
some authorities under Rule 853 of the 
Orissa Police Manual. The restrictim 
imposed regarding period of limitation of 
six months in Rule 32 has, therefore, ro 
application to proceedings of review n 
respect of police service, 

23. In terms of Rule 3 (1) (c) of 
the 1962 Rules there is a complete coce 
relating to the members of the Police 
Service in respect of their appointment 
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and disciplinary proceedings in the Orissa 
Police Manual. Rule 32 and the 1962 
Rules have no application to police ser- 


vice. Their cases of review would be 
governed by Rule 853 of the Police 
Manual. | 

24. On the aforesaid analysis, 


there is no merit in the peticioner’s case. 
The writ application is accordingly dis- 
missed but in the circumstances, without 


costs, 
PANDA, J. :-— 25. I agree. 
Application dismissed, 
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G. K. MISRA, C. J. AND 
S. ACHARYA, J. 

Kasi Rout, Petitioner v. Mahammad 
Saleh and others, Opposite Parties. 

Original Jur. Case No. 1938 of 1969, 
D/- 3-4-1972. 

(A) Houses and Rents — Orissa House 
Rent Control Act (31 of 1958), S. 7 (2) 
— Landlords urgent need to house his 
family in its only owned house not only 
for the purpose of education of some 
members but to escape the uncertainty 
in the continued occupation of rented 
house and to avoid shifting the family 
from place to place according to the trans- 
fer of the only earning member of the 
family was held to be bona fide. 


Though the word “requires” involved 
something more than a mere wish or 
desire and the landlord should prove facts 
showing’ some need for the accommoda-= 
tion, it need not be an absolute one, Ex- 
istence of good faith in a case, inter alia, 
depended on the nature and character of 
landlord’s accommodation at the time of 
petition, insecurity or otherwise of their 
then tenure and size of their require- 
ment. Tenants hardship was no con~ 
sideration. AIR 1950 Cal 249 & (1965) 3L 
Cut LT 331 & AIR 1968 Orissa 113, 
Followed. (Paras 5, 6 and 9) 

(B) Houses and Rents —- Orissa Rent 
Control Act (31 of 1958), S. 7 (2) — “Good 
faith”. — Illustration. 


An agreement disallowing eviction of 
tenant until landlord repays debt due to 
tenant in agreed monthly instalments 
tantamounted to a lease and if the period 
over which the debt could be paid up 
exceeded one year, the agreement would 
be compulsorily registrable. In the ab- 
sence of registration the agreement was 
mot allowed to be pleaded in defence to 
an eviction petition on ground of personal 
occupation by landlord, The tenant sought 
to plead that the landlord’s conduct in 
resiling from the agreement amounted to 


bad faith (X-Ref:— Registration Act 
(1908), S. 17 (1) (d)). (Paras 6 & 8) 
GP/GP/D642/72/TVN 
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(C) Houses and Rents — Orissa Rent 
Control Act (31 of 1958), S. 6 — Prohibi- 
tion of a contrary agreement does not 
extend to landlords — Therefore, a land- 
lord can agree to waive a ground en- 
titling him to evict the tenant. 

(Para 10) 


Cases Referred: Chronological Paras 
AIR 1968 Orissa 113 = 34 Cut LT 
277, Manakarani Hazra v. Mohin- 
der Singh Jaggi 
(1965) 31 Cut LT 331, Jammula 
Narasimhulu v, Kotini Sitaram zi 
AIR 1950 Cal 249 = 54 Cal WN 
20, Basant Lal Saha v. P. C, 
Chakravarty 6 

G. Rath, for Petitioner; R. Mohanty 
and S. N. Kar, for Opposite Parties, 

G. K. MISRA, C. J.:-~ Opposite Par- 
ties 1 and 2 are the landlords. Opposite 
Party No. 1 died during the pendency of 
the writ application and his legal re- 


presentatives have been substituted. Peti~ 


tioner and opposite party No. 3 are the 
tenants under the landlords in respect of 
a house situate in Bhapur in the town of 
Berhampur. 


“The case of the tenants is as follows. 
The house in question was let out to 
them in the year 1954 on a monthly rent 
of Rs. 20/- which was subsequently rais- 
ed to Rs. 60/-. The tenants with a view 
to start a hotel in the year in question 
made some alterations, additions and im- 
provements with the consent of the land- 
lords for which they had to incur ex- 
penses of Rs. 6,200/-. For the amounts 
so spent by them, deceased opposite party 
No, 1, executed a pronote for Rs. 1,200/- 
on 2-7-1954 in their favour and further 
agreed to deduct Rs. 10/- from the house 
rent every month towards the dues. The 
landlords had outstanding dues of Rupees 
7400/- payable to the tenants. They 
agreed that unless and until the dues 
were paid up they would not ask the 
tenants to vacate from the house in ques- 
tion. To avoid payment of the outstand- 
ing dues the landlords mala fide filed an 
application for eviction on 22-11-1965 
under Section 7 (2) of the Orissa House- 
Rent Control Act, 1958 (Orissa Act 31 of 
1958) (hereinafter referred to as the Act) 
alleging that they required the house in 
good faith for their own occupation, The 
application for eviction was allowed by 
the House Rent Controller by judgment 
(Annexure A) dated 6-1-1969. The appeal 
filed by the tenants was dismissed by 
the Additional District Magistrate (J), 
Berhampur., by his judgment (Annexure 
B) dated 31-10-1969. The writ applica- 
tion has been filed by one of the ten- 
ants. impleading the co-tenant as opposite 
party No. 3, asking for a writ of certiorari 
to quash the orders of eviction. The 
landlords contested the application alleg- 
ing that they required the house in good 
faith for their own occupation. 
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; The concurrent finding of the 
authorities below is that the landlords 
require the house in good faith for their 
own occupation, The landlords are father 
and son. The father was serving in Vizag 
in the year 1958 when the house was let 
out. He remained in Vizag till 1958 with 
his family. From 1958 to June, 1961 he 
served as a driver under the B. D. O., 
Polasara, and kept his family for con- 
venience at Chatrapur. While the father 
was at Polasara the son was appointed as 
a Junior Engineer in the Public Works 
Department of the State Government. 
Later he joined the railway service and 
was posted.at Waltair in April, 1962. The 
family, therefore, shifted to Waltair where 
the son was employed and by then he 
was the only member capable to main- 
tain the family, the father having become 
too old and incapacitated. The son stay- 
ed in Waltair till October 1962 when he 
was transferred to Anantha Giri in 


.Dandakaranya but the family continued 


to stay in Waltair. At the time of fil- 

g of the application for eviction the 
son was working at Baitarani Road in 
Orissa. To avoid all inconvenience and 
a separate establishment at Waltair where 
he had kept his family consisting of his 
father, mother. brother and sisters the 
landlords wanted to live in their own 
house at Berhampur where there is a 
Medical College and an Engineering 
College and the brother and sisters would 
have opportunity for study. 


3. Mr. Rath attacks the concur- 
rent finding by saying that the land- 
lords did not require the house in good 
faith and their act of eviction was mala 
fide to escape payment of the dues incur- 
red by the tenants for improving and ex- 
panding the house. He makes a com- 
plaint that the House Rent Controller did 
not allow the tenants to lead necessary 
documentary evidençe in support of their 
case that the landlords had taken large 
advances and had agreed not to evict the 
tenants until the outstanding dues were 
discharged. Factually Mr. Rath’s conten- 
tion is correct. In paragraph 5 of his 
judgment the House Rent Controller 
States thus:— : 

tty x xX x 
M Respondents of course wanted to ex- 
hibit all accounts and the pronotes: but 
in view of the admitted facts this was 
mot accepted. It is the clear case of the 
petitioners that. besides the suit house 
they have no other property at Berham-~ 
pur town”. l 

4, Mr. Rath does not dispute that 
the landlords haye no other house in 
Berhampur and that the father was dis- 
abled and had no earning capacity while 
the son who has the earning capacity had 
to serve outside Berhampur. On the face 
of the findings that the landlords have 
no other house at Berhampur, that the 
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son has got a transferable service where- 
by he moves from place to place, that he 
had to maintain a large family consising 
of his old father, mother, brother and 
sisters and that the brother and sis-ers 
were to prosecute their studies at 
Berhampur, conclusion is irresistible that 
the landlords require the house in good 
faith for their own occupation. 

5. Section 7 (2) of the Act runs 
thus:— 

"The landlord may, subject to the 
provisions of this Act. apply to the Con- 
troller for an order directing the tenant 
to put him in possession of the house, if 
he requires the house in good faith for 
the occupation or use of himself, any 
member of his family or of any person 
or persons for whose benefit, the house 
is held by him”, 

The meaning of this sub-section, so 
far as this Court is concerned, is no 
longer res integre. It has been held tnat 
the word “requires” involves something 
more than a mere wish and it involves 
an element of need to some extent at 
least. To “require” is not the same thing 
as to “desire”. The landlord must show 
certain circumstances or facts proving 
some need or necessity. The statute does 
not, however, insist that a need must be 
an absolute one in the sense that she 
landlord will not have any accommoia- 
tion of any description that he must 
actually be in the streets before he can 
demand his own house for his own 2c- 
ecupation. Even if the landlord is in c- 
cupation of a rented house he is not 
bound to continue his residence in zhe 
same. Rented premises carry certain 
amount of uncertainty of the tenure. 

6. “Good faith” has not been Je~ 
fined in the Act. Section 3 (17) of che 
Orissa General Clauses Act. 1937 defines 
“sood faith’ thus: 

“A thing shall be deemed to be dane 
in “good faith” where it is in fact done 
honestly, whether it is done negligently 
or not.” 


Whether the landlords require ~he 
house in good faith is always a quest.on 
of fact. The court is entitled to look to 
every relevant fact or circumstance af 
fecting the landlords and their position. 
The nature and character of the land- 
lord’s temporary accommodation at he 
time when they are asking for the decree 
for possession, the insecurity or other- 
wise of the tenure that they might be 
holding at the time, the fact that they 
themselves are under a notice to quit, 
the scope, size and character of their te- 
quirement are all relevant factors that 
the Court might consider in that context 
(see para 18 in AIR 1950 Cal 249, (Basan 
Lal Saha v. P. C. Chakravarty). 

It is also settled that hardship of 
the tenant is no consideration in det2r- 
mining whether the landlord acts in geod 
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faith or not or requires the house for his 
own occupation. 

A The aforesaid view has been 
taken in (1965) 31 Cut LT 331, (Jammula 
Narasimhulu v, Kotini Sitaram) and 34 
Cut LT 277 = (AIR 1968 Orissa 113), 
(Manakarani Hazra v. Mohinder Singh 
Jaggi). Though a large number of other 
decisions were cited the learned Advo- 
cates frankly conceded that the afore- 
said two Bench decisions of this Court 
lay down the law correctly. In this view 
of the matter it is unnecessary to examine 
other decisions cited before us. 

8. The main contention of Mr. 
Rath is that to escape payment of the 
outstanding dues the landlords have back- 
ed out from their agreement that they 
would not evict the tenants until the dues 
were paid, The authorities below have 
not accepted such an agreement but as- 
suming for the present that there was 
such an agreement the same is not ad- 
missible in evidence in the absence of a 
registered document incorporating the 
terms. According to the tenants the total 
outstanding dues against the landlords are 
to the tune of Rs. 7,400/-. Even if 
the entire rent of Rs. 60/~ per month is 
adjusted towards the discharge of ithe 
dues it will take not less than ten years 
for the extinction of the outstanding 
liability. The alleged agreement pleaded 
by the tenants in pith and substance 
amounts to a lease for more than one 
year and is compulsorily registrable under 
Section 17 (1) (d) of the Indian Registra- 
tion Act. This difficulty having been 
pointed out to Mr, Rath he frankly con- 
ceded that the agreement cannot be ad- 
vanced as an element to be taken into 
consideration for determining whether the 
landlords acted in good faith or not, This 
being the legel position it is unnecessary 
to examine whether the House Rent Con- 
troller and the appellate authority were 
justified in not allowing the tenants to 
prove the oustanding dues with the help 
of their account book and other doeu- 
ments, 

9. To sum up, the disputed house 
is the only house which the landlords 
have at Berhampur. They have urgent 
mecessity of housing their family mem- 
bers in the disputed house not only for 
the purpose of education of some of the 
members but to escape tha rigour of 
moving the family from place to place 
according to the transfer of the son. The 
authorities below acted within jurisdic-} 
tion and on evidence in recording the 
finding that the landlords require the 
house in good faith for their own oc- 
cupation, 

10. JE was contended by Mr. 
Mohanty on the strength of Section 6 
of the Act that the alleged agreement . 
set up by the tenant is contrary to law. 
Section 6 runs thus: 
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“6. Notwithstanding anything to the 
contrary contained in any agreement or 
law no tenant shall be liable to be eject- 
ed except as provided in S. 7.” 


Section 7 prescribed the conditions 
under which a tenant can be ejected. 
Section 6 puts an embargo on any agree- 
ment being entered into adverse to the 
interest of the tenant whereby he would 
be precluded from raising objections that 
the conditions prescribed in Section 7 
have not been fulfilled. It is contended 
that the prohibition of a contrary agree- 
ment not only extends to tenants but 
also covers the case of landlords. [In 
other words it is said that no agreement 
can be entered into between the tenant 
and the landlord prohibiting the landlord 
mot to evict the tenant even though the 
conditions for eviction under Section 7 
are fulfilled. The contention in the face 
of clear language of Section 6 is unten- 
able. It says that the tenant shall not 
be liable to be ejected unless the condi- 
tions of Section 7 are fulfilled even 
though there may be an agreement en- 
tered into by the tenant contrary to those 
conditions. The same restriction has not 
been imposed so far as the landlord is 
concerned. The landlord can therefore 
enter into an agreement with the tenant 
that he would allow the tenant to con- 
tinue in occupation of the tenement even 
though he has violated the conditions 
prescribed in Section 7. An illustration 
would make the position clear. Suppose 
a tenant is in arrears of rent and is a 
wilful defaulter. He is liable to be evict- 
ed under Section 7 (1) (i) proviso. It 
would be quite legal for the landlord to 
allow such a tenant to continue in oc- 
cupation by condoning the default. On 
the other hand, if the tenant enters into 
an agreement with the landlord that he 
will vacate the tenement when the land- 
lord desires even though he might not 
have fallen into arrears of rent, the 
agreement would be hit by Section 6 of 
the Act. Mr. Mohanty ultimately con- 
ceded that the contention raised by him 
is not tenable. 

11. On the aforesaid analysis, the 
writ application has no merit and is ac- 
cordingly dismissed with costs. Hearing 
Fee of Rs. 100/-. 

ACHARYA, J. :—~ 12. I agree. 

Petition dismissed, 
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Patta Mohapatrani and others. Appel- 
Tarts v. State of Orissa and another, Res- 
pondents. 

Second Appeal No. 518 of 1987. D/- 
28-3-1972 aran order of U. N. Misra, 
Addl. Disi. J.. Berhampur, D/- 29-8-1967. 
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A. I. R. 


(A) Madras Estates Land Act a of 
1908), S. 3 (16) — Section 3 (16) is not 
retrospective in operation. (Para 10) 

(B) Madras Estates Land Act (1 of 
1908), S. 3 (16) — Merely because tanks 
are dug on rayati land, the nature of land 
used as beds and bundhbs of tanks is not 
changed. (Para 10) 


(C) Orissa Estates Abolition Act (1 of 
1952), Ss. 5 and 2 (b) — Tanks, tank 
beds, Dandas and other paramboke lands 
located within a leasehold which has been 
segregated from the estate by creation 
of some interest other than an interme- 
diary interest in accordance with law 
cannot vest in the State by operation of 
the Act. AIR 1962 SC 1912, Rel. on. 

(Paras 8, 11) 
(D) Record of Rights — Settlement 
records neither confer nor extinguish 
title and if the plaintiff has title otherwise 
to the property the record of rights can- 
not affect such title. (Para 13) 
(E) Specific Relief Act (1963), S. 34 
p= Where the plaintiff alleges that he was 
in possession of the property and sues for 
declaration of his title and confirmation 
of his possession the suit is not bad under 
S. 34, (Para 17) 
(£) Orissa Estates Abolition Act (1 of 
1952), S. 5 — The Act has not adopted 
the wide definition of “estate” given in 
Art. 31-A (2) of the Constitution. ILR 
(1971) Cut 425, Rel. on. (Para 9) 
Cases Referred: Chronological Paras 
ILR (1971) Cut 425 = 36 Cut LT 
1108, A. Kameswaramma v. State 
of Orissa 

AIR 1962 SC 1912 = (1963) 2 SCR 
552, Bimal Chandra v. State of 
Orissa 

D. Mohanty and P. C. Mohapatra. for 
eae Govt. Advocate, for Respond- 
ents. 

R. N. MISRA, J.:— The plaintiffs 
are in appeal against the reversing deci- 
sion of the learned Additional District 
Judge of Berhampur. They had sued for 
their title and possession of the property 
which is 19.37 acres shown in the sche- 
dule of the plaint. The learned Trial 
Judge gave them a decree while the’ 
lower appellate court dismissed their suit 
by oe the decision of the trial 
coer 


2. When this Second Appeal was 
placed before our learned brother Patra, 
J.. he by order dated 23-9-1971 directed 
the case to be heard by a Division Bench. 

3: According to the case stated in 
the plaint there are three revenue vil- 
lages known as Kahekapur, Kaitha 
Binayakapalli and Khandadevuli. All 
these were initially one village known as 
Kahakapur which formed a part of the 
Biridi estate. The zamindar of Biridi by 
a zeraiti patta dated 1871 leased out the 
entire village of Kahakapur to one Balab~ 
hadra Tripathy. By then all the lands in 


ks 
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‘appended thereto. 


the village were covered by forest, jun- 
gle and bushes. The lease envisaged im- 
provement by the lessee. Balabhadra re- 
claimed a portion of the property and 
made it fit for cultivation. In terms of 
the lease he was to pay a Banjar cst of 
Rs, 120/~ per year to the estate. The 
yamindar of Biridi being in need of 
money had usufructuarily mortgagec this 
property with Balabhadra for a seven 
year period. In 1913, Balabhadra’s son 
Ballav and other members of Balabha- 
dra’s family transferred the village along 
with all the lands therein to Baishnab 
Mohapatra under a registered sale deed 
dated 5-1-1913 for a-’consideration of 
Rs. 13,000/-. Baishnab was the fatker of 
the plaintiff No. 1. Baishnab reclaimed 
some more lands after 1913. He dug up 
tanks for storing water for cultivation. 
He also allowed different persons ta con- 
struct their houses and remain in posses~ 
sion of portions of the property Iccated 
in the village. Tanks, their bundhs. Dan- 
das and the village site which were not 
fin occupation of the tenants are zeally 
the property in suit now. It was alleg- 
ed that the zamindar of Bobili purchas- 
ed the Biridi estate. and between the 
purchaser and the father of the lain- 
tiff No. 1 there was a suit on the question 
of title to the property. On 12-1-1916, 
there was a compromise in terms where~ 
of the plaintiff No. l’s father obiained 
recognition of his leasehold title tọ the 
half of the disputed property as specified 
in the compromise petition and the map 
The plaintiffs claim- 
ed that they were the exclusive owners 
im possession of the disputed property. 
In 1954. the record-of-rights were pub- 
lished wherein these properties were 
shown as Paramboke. With the vasting 
of the estate under the Orissa Estates 
Abolition Act (1 of 1952) the Stete of 
Orissa and its public officers started in- 
terfering with the plaintiff's enjoyment. 
The record of rights were erroneous and 
since they did not create any title and 
the plaintiffs’ interest was not immediate- 
ly in jeopardy, the plaintiffs had nof 
taken any action to rectify the jlefect 
until their possession was interfered with 
by the Orissa Panchayat, the defendant 
No. 2. to whom it was alleged thet the 
management of the tanks was transfer- 
red by the defendant No. 1. The lain- 
tiffs, therefore, filed the suit for tke re- 
liefs indicated above. 


4. The defendants I and 2 filed 
fwo separate written statements, but ad~ 
opted almost a similar stand. It was con- 
tended that since the lands in d:spute 
were Paramboke as per the record-of- 
rights and the estate vested on 1-6-1953, 
by operation of law as contained ir S, 5 
of the Orissa Estates Abolition Act the 
disputed property vested in the Stete of 
Orissa. The plaintiffs have no right title 
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or interest in the property and their suit 
is not maintainable. It was next con~ 
tended that the plaintiffs had acquiesc-~ 
ed in the title of the derndart No, 1 by 
various acts of theirs. It was said that 
trees on the disputed property were sold 
in public auction by the defendant No. I 
and no objection was raised against it, 
For making improvements to some of the 
tanks the plaintiff No. 2 had acted as a 
contractor under the defendant No. 2. 
When there was an encroachment pro~ 
ceeding and penalty was levied under 
Orissa Act 15 of 1954, plea of title was 
not raised and the plaintif No. 1 got 
evicted from the property. 


5. The learned trial Judge came 
to find that the plaintiffs had title to 
the property and were also in posses- 
sion, He accordingly decreed the suit. 


6. The defendants appealed and 
the learned Additional District Judge 
reversed the decree of the trial Court 
and dismissed the suit. He held that the 


plaintiffs had failed to establish that their 


ancestors had dug the tanks. He further 
found that the lands stood recorded as 
Paramboke and the Grama Panchayat had 
made improvements. He also found that 
the plaintiff had not applied to the Collec- 
tor for settlement of the lands with them 
after vesting. These findings were uti- 
lised for the reversal of the decree of the 
trial Court. 


7. Both the Courts below, though 
one of them found in favour of the plain- 
tiffs while the other decided in favour 
of the defendants, have failed to make a 
proper analysis of the case. Admittedly 
before the lease was granted in 1871. the 
property in suit along with the other 
lands of the village had formed part of 
the estate. The patta (Ext. 1) was on 
jeroiti basis. Reference to this docu- 
ment shows that the entire village was 
not made the subject-matter of lease. 
The inam portion was separated and the 
remaining part of the village was leased 
out. The annual cist was determined at 
a varying rate for the first five years and 
at a uniform rate in perpetuity there~- 
after. The lessee was entitled to dig 
tanks, reclaimed property by cutting 
down jungles, plant trees and be in pos- 
session as he desired. Thus in terms of 
the lease, the intermediary created a 
tenancy in favour of the lessee. By the 
sale deed of 1913 (Ext. 5) the leasehold 
interest was transferred to the plaintiff 
No. I’s father. On a reference to the 
sale deed it transpires that the leasehold 
interest as obtained by the permanent 
lease deed dated 13-3-1871 was being 
conveyed. There was no reference to 
tanks, Dandas, etc. in the sale deed. Ex~ 
hibit 6 is the title deed of the plaintiffs, 
‘Then came the dispute between the plain- 
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tiff No. 1’s father on one side and the 
transferee of the lessor’s interest on the 
other. The compromise dated 12-1-1916 
is Ext. 1. Ext. 7 is the survey map of the 
village Kahakapur which was made a 
part of the compromise of 1916. Allot- 
ments have been clearly indicated. In the 
map (Ext. 7) there is an endorsement. to 
the following effect :— 


“The lands mentioned above are to 
be divided into two equal parts assign- 
ing the northern part to the Biridi zamin~ 
dar and the southern to the appellant 
Baishnab Mohapatra. In marking the 
division the whole lands are to be treat- 
ed as one block. no notice being taken 
of wet, dry or paramboke. The result 
may be that the division may give one 
party more wet land than the other.” 
In Ext. 2 it has been clearly stated that 
out of the total area of 136.60 acres, 68.30 
acres stood allotted to the share of Baish- 
nab Mohapatra and a similar extent to 
the Raja of Bobili, the alienee from the 
original lessor. Under Ext. 7 the tanks 
have been given their names. The pro- 
perty in suit is correlatable with refer~ 
ence to such names. Mr. Mohanty, the 
learned counsel for the appellants, had 
also placed before us a comparative table 
of the survey numbers of the old and new 
settlements. With reference to them it 
is clear that the property now sued for 
stood allotted in terms of the compro-~ 
mise to the share of Baishnab. The 
learned Government Advocate for the 
respondents did not seriously dispute this 
conclusion which by analysis we had come 
to in Court during hearing of the appeal. 

8. The disputed property which 
was a part of the leasehold was no more 
a part of the estate. The lessor’s right 


was that of the intermediary, but pos~«- 


session vested in the lessee and the plain~ 
tiffs were thus not’the holders of the 
intermediary interest. It is well settled 
that Orissa Estates Abolition Act has ap- 
plication only -to estates as defined in 
the Act and in respect of the property 
which has been the subject-matter of a 
leasehold duly made under the .law the 
Act does not have application. The 
plaintiffs were in the status of tenants 
with a right to hold land and were not 
intermediaries within the meaning of the 
term under the Estates Abolition Act, It 
was indicated by their Lordships of the 
Supreme Court in AIR 1962 SC 1912 
(Bimal Chandra v. State of Orissa). 
"The Act was intended to abolish all 
proprietors, sub-proprietors, tenure-hol- 
ders and under-tenure-holders, with a 
variety of names, but did not touch the 
interest of the raiyat. The same person, 
by transfer or by operation of law. might 
at the same time occupy different status 
in relation to land. He may be in res- 
pect of a particular area, which is geogra- 
phically included in the estate, the pro~ 
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prietcr, That land may be held by a rai- 
yat not directly under a ‘proprietor buf 
under a tenure-holder, who holds directly. 
under the proprietor. The proprietor may; 
have acquired the interest of a raiyat, 
Thus the proprietor, in his capacity as 
the owner of the estate holds the entire 
estate, and he may have by purchase 
acquired the interest of a raiyat, paying 
rent for the raiyati interest to 
immediate landlord, the tenure-holder 
......2hne appellants held the Paikpara 
estate as proprietors. They also appear 
to have purchased the properties in ques 
tion comprising raiyati lands with certain 
buildings thereon from the raiyat. Hence 
the position in law is that though these 
lands with the buildings are situate geo- 
graphically within the ambit of the ap- 
pellant’s estate, they are not part of the 
estate”, ; 
Though the leasehold in question was 
located within the estate it had really 
ceased to be a part of an estate for the 
purpose of abolition and the plaintiffs 
were not intermediaries within the mean- 
ing of Section 2 (h) of the Estates Abolix 
tion Act. 


9. The learned Government Advo= 
cate wanted to say that there were other 
recorded tenants of the village and the 
interest of the plaintiffs would really be 
that of an intermediary. The definition 
of ‘estate’ given in the Constitution under 
Art, 31-A (2) is wide, but the Orissa 
Estates Abolition Act has not adopted 
such a wide definition. A Bench of this 
Court in ILR (1971) Cut 425, (A. Kames~ 
ee v. State of Orissa) has observ= 
ed, . 

“There is no longer any controversy 
that after the seventeenth Amendment of 
the Constitution, the expression ‘estate’ 
has got a very wide connotation. It would 
be applicable only to those estate aboli-~ 
tion laws of the States where a similarly. 
wide definition has been expressly given 
in the statutory definition. In order to 
see whether the disputed properties 
would constitute an estate or not. the 
definition given in the Constitution would 
be. of no assistance unless a similar de- 
finition has been given in the Act”, 
The learned Government Advocate in 
fact did not make any serious attempf 
to contend that the leasehold in question 
was liable to vest under the Estates Aboli- 
tion Act. 


10. He also contended that the 
plaintiffs could not have acquired the 
rayati right in these lands in view of the 
definition of ‘rayati land’ in S, 3 (16) of 
the Madras Estates Land Act. We do 
mot think there is any merit in this con 
tention. The operation of the provision 
is not retrospective. Again the plain- 
tiffs or their ancestors had dug the tanks 
on rayati land. Merely because tanks are 
dug on nayati lands, it is not the inten- 
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tion of the Act to change the nature of 
the land used as beds and bundhs of 
tanks, 

11. It is true that as a consequ- 
ence of vesting under the provisicn of 
Section 5 of the Estates Abolition Act, 
lands of the type in dispute, namely, 
tanks, tank-beds, Dandas and other 
Paramboke lands would vest in the State, 
but such vesting would take place as an 
incidence of vesting only when these 
lands form part of an estate. If such 
lands are located within a leasehold which 
has been segregated from the estate by 
creation of some interest other then an 
intermediary interest in accordance with 
law, there is no scope for vesting by 
operation of the Estates Abolition. Act. 
The learned Appellate Judge cearly 
went wrong in holding that by operation 
of Section 5 of the Estates Abolition Act 
the properties stood vested in the State 
of Orissa. 


12. The defendants had emphasised 
on the fact that subsequent to vesting 
the plaintiffs had accepted the title of 
the State. As instances of such ccnduct 
on the part of the plaintiffs, it has been 
shown that one of the plaintiffs acted as 
a contractor under the defendan:s for 
improvement of the property while an= 
other allowed himself to be evicted under 
the Prevention of Encroachment Act by 
even suffering penalty. It has alsa been 
pleaded and by evidence shown that the 
plaintiffs ‘lay by while the defendants 
improved the property. Such conduct, 
if it were estoppel, might stand in the 
way of relief being granted to the plain- 
tiffs, but the defendants have not so 
alleged and the courts below have not 
so found. Such conduct with reference 
to continuity of possession may kte re- 
levant, but there is no clear material to 
Show that by the aforesaid acts of pos- 
session the plaintiffs have been kept out 
of the property for more than 12 years 
before suit. It would, therefore, Zollow 
that merely because under some mis- 
taken impression one or the other 2f the 
plaintiffs had behaved in the mann2r in- 
dicated above, loss of title cannot be 
found therefrom. 


13. The next question for con 
sideration is the effect of the record-of- 
rights. These records were finally pub- 
blished sometime in 1954. The suf was 
instituted on 15-5-1964. It is well Enown 
that the settlement records neither zonfer 
nor extinguish title. If the plaintiff= have 
title otherwise to the property. the re- 
cord-of-rights which are assailed in 
this case cannot affect such title of cheirs. 


14. - On the basis of some ev-.dence 
on record it was contended that the lands 
in question were being used by others 
who have come to reside in the village. 
Mr. Mohanty, the learned counsel for the 
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plaintiffs, does not dispute that fact. Such 
persons are not parties to the litigation. 
It may be by long user certain rights in 
respect of use may have been prescribed 
by them in respect of the various items 
of the disputed properties. We would 
do well not to decide anything behind 
them affecting their right, if any, and 
would, therefore, leave that aspect of the 
matter here. by saying that such persons 
who may have any such right to the dis- 
puted property are not affected by the 
decree now passed and they are free to 
use and enjoy the property in any manner 
they have been enjoying and are entitl- 
ed to have their right determined with- 
out the least hindrance by our present 
determination, in the proper court as and 
when necessary. , 

15. It is, however, clear from the 
materials on record that the State of 
Orissa could not acquire title to the dis- 
puted property. The only manner in 
which such title is claimed to have been 
acquired is the process of abolition and 
we have already indicated at length that 
that process is not available for acquisi- 
tion. of the disputed property, The de- 
fendant No. 2, is a transferee of posses- 
sion only from the defendant No. 1. As 
the defendant No. 1 did not acquire title 
it was certainly not entitled to transfer 
possession or management of some of the 
properties in dispute in favour of the 
defendant No. 2. It must, therefore. be 
concluded* that neither of the defendants 
has any right, title or interest in the dis- 
puted property. 

„16. There has peen an allegation 
of improvements to the disputed proper- 
ty at considerable expenses from public 
funds at the stage of trial. But no plea 
ar. such score was raised in the two 
written statements of ihe defendants. 
During hearing of the appeal the learned 
Government Advocate had. however, 
stressed upon this aspect of the matter 
Saying that there was evidence of im- 
provement. We find that there was no 
Issue on the question and the matter had 
not been examined in the courts below. 
As we find that in the pleadings no 
foundation was laid for such claim, the 
oral evidence, if any. should not have 
been admitted into the record. The 
courts below are right in not framing 
any issue on the question. The defend- 
ants did not intend to get themselves 
compensated for the alleged improve- 
ments and had, therefore. not laid claim 
therefor. We negative the plea of the 
learned Government Advocate that the 
improvements must be assessed and the 
defendants need be compensated. 


17. An objection had been raised 
in the written statements regarding the 
maintainability of the suit. The bar 
under Section 34 of the Specific Relief 
Act was said to apply. The plaintiffs 
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alleged that they were in possession. 
They sued for declaration of title and 
confirmation of their possession. In the 
setting of the litigation the reliefs were 
adequate and in fact no other relief 
which the plaintiffs were entitled to was 
omitted to be asked for. We do not see 
any justification for the conclusion of 
the learned Appellate Judge that the suit 
was bad under Section 34 of the Specific 
Relief Act, 

18. On the analysis made above 
by us the only conclusion which we can 
reach is that the plaintiffs have title to 
the property and the defendants have 
none. We have also found that the plain-~ 
tiffs are in possession of the property. 
We would accordingly hold that the plain- 
tiffs were entitled to a decree as claimed. 
The decree of the lower appellate court 
has, therefore, to be reversed and that of 
the trial court restored. The appeal is 
allowed. The plaintiffs shall have their 
costs throughout. 

PANDA, J.: 19. I agree. 
Appeal cewek. 
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JUDGMENT:— This is an appeal by 
defendants 1 to 5 against a reversing 
judgment of the First Additional Subor- 
dinate Judge, Cuttack. The dispute re= 
lates to 0.27 acre of land covered 
by plot No. 2532 appertaining to Nijjot 
Khata No, 821 in village Sisthol and 
covered by Touzi No. 5605. One Susila 
Bewa was one of the co-proprietors of the 
touzi having a four annas share therein, 
As a co-sharer proprietor. she was in 
possession of plot No. 2532. Susila’s pre- 
decessor had mortgaged this plot of land 
to the plaintiff No.-1. It is the case of 
the plaintiffs that in satisfaction of the 
mortgage dues, Susila permanently leased 
out the land orally to plaintiff No. 1 on 
the first day of the agricultural year of 
11936 (13-4-1936). Subsequently, on 17-8- 
1936, Bimbadhar who is the brother of 
Susila and her power-of-attorney holder 
executed an unregistered deed of lease in 
favour of plaintiff No. 1. Plaintiff No. 2 
is the son of plaintiff No. 1." On 1-5- 
11954, the touzi was abolished under the 
provisions of the Orissa Estates Aboli= 
tion Act, 1951 (Act 1 of 1952) (herein« 
after referred to as the Act). It is alleg- 
ed that after vesting, Susila submitted 
Ekapadia in the name of plaintiff No. I 
to Anchal authorities and thereafter 
plaintiff No. 1 was paying rent to the 
Anchel. Subsequently, there was a pro-~ 
ceeding under Section 145, Criminal P. C. 
in respect of the disputed land between 
the plaintiffs and defendants 1 to 5 which 
terminated in favour of the latter. The 
plaintiffs, therefore, filed the suit giving 
rise to this appeal for a declaration of 
their title to and for recovery of posses- 
sion of the disputed property. During 
the p2ndency of the proceeding under 
Section 145, Criminal P. C., defendant 
No. 7 had been appointed as receiver of 
the. suit property. The plaintiffs also 
prayed for recovery of Rs, 60/- from dee 
fendant No, 7. Defendants 1 to 5 cons 
tested the suit. Their case is that de- 
fendant No. 6 who is the son of Susila 
and succeeded to her properties as her 
only heir, sold Susila’s four annas share 
in the touzi including this disputed land 
to defendant No. 5 under the registered 
sale deed dated 8-1-1954. Defendant 
No. 5 in his turn sold a three pies in« 
terest in the touzi along with the entire 
disputed land to defendant No. 4 under 
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the registered Kabala Ext, C dated 2-3- 
1954. After abolition of the touzi, de- 
fendant No. 4 claiming to be an imter- 
mediary to be in possession of the dis- 
puted land and contending that wumder 
sec. 7 of the Act the disputed land must 
be deemed to have been settled with him 
filed a claim under Section 8-A of the 
Act before the Collector for fixing fair 
rent for the land, Public notice of this 
claim was given by the Collector in pur- 
suance of: which the plaintiffs filed an 
objection. But as the oojection was filed 
beyond time, it was rejected. The claim 
preferred by defendant No. 4 was alow- 
ed. fair rent for the land was fixed and 
defendant No. 4 has since then been pay- 
ing the rent for the land. It is con- 
tended that as the order passed by the 
Collector under Section 8-A of the Act 
has not been appealed against and has 
thus become final. Section 39 of the Act 
is bar to the maintainability of the pre- 
sent suit. On the merits of the case it 
was contended by the defendants that 
the alleged lease of the disputed land 
in favour of plaintiff No. 1 is not true 
and that the plaintiffs were never in pos- 
session of the disputed property. 


2. The trial court dismissed the 
suit on the finding that the plaintiffs had 
failed to prove title to the disputed pro- 
perty by virtue of the alleged lease and 
that they were never in possession tiere- 
of. On appeal by the plaintiffs. the 
lower appellate Court allowed the avpeal 
on the finding that the oral lease set up 
by the plaintiffs is true. that on the basis 
thereof they have acquired the tite of 
a lessee in respect of the suit prorerty, 
that the plaintiffs are in possession of the 
land and consequently are entitled to a 
declaration of their title to the disputed 
property. It may be stated here that 
although the trial Court dismissed the 
plaintiff's suit in its entirety, in the ap- 
peal filed by the plaintiffs they dic not 
implead defendant No. 7 from whom they 
claimed recovery of Rs. 60/- which he is 
alleged to have received as receiver of 
the disputed land. The decree passed by 
the trial Court dismissing the plaintiffs 
claim against defendan- No, 7 has thus 
become final. Being aggrieved br the 
judgment of the lower appellate Court, 
defendants 1 to 5 have filed this appeal. 

3. The appellants assail the find- 
ings recorded by the lower appellate 
Court that the oral lease set up b7 the 
plaintiffs is true and that they are in 
possession of the property. It is pcinted 
out that the lease deed said to have been 
executed in favour of plaintiff No. 1 by 
Bimbadhar on behalf of Susila has not 
been produced, that it has not been shown 
that after the abolition, the propvietor 
submitted Ekapadia in respect of the dis- 
puted land in favour of the plaintiffs, 
that the plaintiffs have not produced the 
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rent receipts given either by Susila or 
by Anchal and that the rent receipts 
filed by the plaintiffs on which the lower 
appellate Court relied are those alleged 
to have been given by one Jagannath 
Badu on behalf of Susila and no reliance 
should have been placed on the same on 
the ground that it has not been proved 
that Jagannath had any authority from 
Susila and also on the ground that Jagan- 
path although alive had not been ex« 
amined. Besides asserting that the evi- 
dence on record fully justifies the find« 
ings recorded by the lower appellate 
Court it is urged on behalf of the res 
pondents that this finding recorded by 
the final Court of fact is not liable to 
be assailed in second appeal excepting 
under exceptional circumstances and that 
no such circumstances exist in this case. 
It is also contended that the suit is 
barred under Section 39 of the Act and 
is consequently liable to be dismissed 
without any investigation into the merits 
of the claim. 


4. Law is well settled that in 
hearing a second appeal, the High Court 
is entitled to interfere with the conclu- 
sion of the lower appellate Court only 
if it is satisfied that the decision is con- 
trary to law or some usage having the 
force of law, or that the decision has 
failed to determine some material issue 
of law, usage having the force of law 
or if there is a substantial error or defect 
in the procedure which may have pro- 
duced: error or defect in the decision. 
The error or defect referred to above 
must be one relating to procedure and 
not one in appreciation of evidence adduc- 
ed by parties on merits. That is why, 
the Supreme Court in AIR 1963 SC 302, 
(V. Ramachandra v. Ramalingam) has 
laid down that even if the appreciatio 
made by the lower appellate court is 
patently erroneous and the finding of fact 
recorded in consequence is grossly er- 
roneous, that cannot be said to introduce 
a substantial error or defect in proce- 
dure. On the other hand, where onus is 
wrongly placed on a party. where evi- 
dence is discarded on the ground that it 
is inadmissible, but the High Court is 
Satisfied that it was admissible are some 
of the instances of error or defect re- 
lating to the procedure. A finding which 
is not supported by evidence will also 
fall in this category. Having perused the 
records and the judgment of the lower 
appellate Court, I am satisfied that no 
such defect as would warrant interference 
with the findings of fact exists in this 
case. On merits, therefore. no case has 
been made out for interference with the 
findings of fact. 


5. There, however, appears to be 
considerable force in the appellant’s con- 
tention that the suit is barred under Sec~ 
tion 39 of the Act. It is necessary, theree 
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fore. to briefly notice the relevant pro- 
visions of the Act. Section 5 deals with 
“the consequences of vesting which is 
brought about by a notification issued 
under Section 3 or under Section 3-A of 
the Act. Clause fa) thereof states that 
subject’ to the subsequent provisions of 
the Chapter (Ch. IT), the entire estate 
shall vest in the State free from all 
encumbrances. Chapter II comprises of 
Sections 3 to 13. Section 7 provides inter 
alia that on and from the date of vesting, 
lands used for agricultural purposes which 
were in Khas possession of an Interme~ 
diary on the date of such vesting shall 
notwithstanding anything contained in 
the Act be deemed to be settled by the 
State Government with such Interme~ 
diary. Section 8 which deals with con~ 
tinuity of tenures provides that any per- 
son who immediately before the date of 
vesting of an estate in the State Gov- 
ernment was in possession of any hold- 
ing as a tenant under an intermediary 
shall, on and from the date of vesting, 
be deemed to be a tenant of the State 
Government. Section 8-A- requires an 
Intermediary to file his claim in the pre- 
scribed manner for settlement of fair and 
equitable rent in respect of lands which 
are deemed to be settled with him under 
Section 7, before the Collector within six 
months from the date of vesting. On 
the filing of such claim, the Collector is 
required to give public notice thereof by 
beat of drum in the appropriate locality 
and by placards posted at such conspi- 
cuous places as he deems fit, inviting ob- 
jections from persons interested. Sub- 
section (4) of Section 8-A of the Act 
reads thus:-— 

"8 (4) Any person disputing the 
claim as to the extent or possession of 
such lands or buildings or structures. as 
the case may be. may- file an objection 
before the Collector within six months 
from the date of the public notice under 
sub-sec. (2) of such claim and the Col- 
lector shall, prior to the determination 
of rent under Sections 6. 7 and 8. en- 
quire into the matter in the manner pre- 
scribed and pass such order as he deems 
just and proper”. 

Section 39 which bars the jurisdiction of 
Civil Court runs thus: 


“39. No suit shall be brought in any 
Civil Court in respect of any entry in or 
omission from a Compensation Assess- 
ment roll or in respect of any order pas- 
sed under Chapters II to VI or concern- 
ing any matter which is or has already 
been the subject of any application made 
ya proceeding taken under the said.Chap- 
ters”, 


6. As already indicated, defend- 
ant No. 4, preferred his claim under Sec- 


tion 8-A before the Collector contending ` 


that as an Intermediary he was in pos- 
session of the disputed land on the date 
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of vesting and consequently the land 
should be deemed to be settled with him 
and praying for fixation of fair rent for 
the land. Public notice as required 
under the Act was given and the plain- 
tiffs filed an objection to the claim made 
by defendant No, 4. But as the objec- 
tions were filed beyond the period of six 
months as provided in sub-section (4) of 
S. 8-A the objéction was rejected and 
the claim preferred by defendant No. 4 
was allowed. Admittedly, the plaintiffs 
did not prefer.any appeal against this 
order of the Collector with the result 
that it became final. The question for 
consideration is whether having regard 
to the provisions of Section 39 of the’ 
Act, the order of the Estates Abolition 
Collector deciding that defendant No. 4 
Should be deemed to be an occupancy 
raiyat in respect of the disputed land on 
payment of fair and equitable rent can 
be agitated in a Civil Court. It is argu- 
ed by Mr. B. Mohapatra appearing for 
the plaintiff-respondents that Sections 6, 
7 and 8-A deal only with properties 
which vest in the State as a result of the 
notification under Section 3 or 3-A and 
which by virtue of the provisions con- 
tained in Section 7 are deemed to be 
settled with the ex-intermediary and that 
Section 8-A has no application to oc- 
cupancy tenants under the Ex-Interme- 
diary whose cases are dealt with in sub- 
section (1) of S. 8 I am unable to ac- 
cept this contention. As soon as a claim 
is preferred under Section 8-A (1) of the 
Act, a public. notice is issued by the 
Collector inviting objections from per- 
sons concerned. Any person who dis- 
putes the claim of the ex-Intermediary 
regarding the possession of the disputed 
land, is under sub-section (4) of S. 8 re- 
quired to file an objection before the 
Collector within six months from the 
date of notice. It appears to me that 
the expression “any person” occurring in 
sub-section (4) of 5, 8-A includes also a 
person who claims to be the occupancy 
tenant in respect of the disputed land. 
In fact. in this case, the plaintiffs who 
are claiming themselves to be occupancy 
tenants did file such an _  obiection 
which however having been filed late 
had been rejected. The order which the 
Collector passed allowing the claim pre- 
ferred by defendant No. 4, is an order 
passed under Chapter II of the Act and 
in terms of Section 39, the jurisdiction 
of the Civil Court is barred to entertain 
any suit which virtually questions the 
correctness of this order passed in favour 
of defendant No. 4 .In Raghunath 
Panigrahi v. Udayanath Sahu. (IER: (1969) 


. Cut 214); this precise question’ came up 


for consideration but in a different form. 
The plaintiffs in that suit as interme- 


diaries were in khas possession of a land 
comprised in a whole Inam village, After 
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the abolition of the estates, the p-ain- 
tiffs preferred a claim under Section 8-A 
and. after due enquiry it was allowed. 
Subsequently there was a proceeding 
under Section 145, Criminal P. C., be- 
tween the plaintiffs and the defendant 
in that case which terminated in favour 
of the latter. The plaintiffs thereafter 
filed a suit for declaration of their title 
to and for recovery of possession of the 
lands from the defendant. The defend- 
ant contended that he was an occupancy 
raiyat of the land under the previous 
Inamdar and was continuing in posses- 
sion. The question that was considered 
was whether the order of the Eszates 
Abolition Collector that the plairtiffs 
therein ought to be deemed to be oc- 
cupancy raiyats of the disputed land on 
payment of fair and equitable rent can 
be agitated in a Civil Court. It was 
argued for the defendant that altheugh 
Section 39 bars a suit, it does not prevent 
him from putting up the defence that he 
is an occupancy tenant and that he is not 
affected by the order passed under Sec- 
tion 8-A of the Act. This contertion 
was rightly negatived on the ground that 
the word “suit” in Section 39 is used in 
a generic sense and ig wide enough to 
cover the bar of such a defence. It was 


then contended, as is being done in the 


present case, that the right of an oc- 
cupancy tenant under Section 8 is not 
created for the first time under the Act, 
that Section 8 merely recognises the ex- 
istence and continuance of that right and 
that such a right cannot be taken sway 
by a decision under Section 8-A of the 
Act. This contention was rejected. If 
such a contention is to prevail, the very 
purpose of attaching a finality to orders 
passed under sub-section (4) of S5. 8-A 
would be frustrated and it would be 
directly contrary to the specific provi- 
sions of Section 39 barring the jurisdic- 
tion of the Civil Court in matters decid- 
ed under Chapter JI. It should be re- 
membered that a decision under S, 8-A 
is reached after giving due notice of the 
claim made by an ex-intermediary claim- 
ing to be in possession of a certain land. 
If a person claims to be an occupancy 
raiyat in respect: thereof, he shoulc be 
sufficiently vigilant and file his okjec- 
tions within the time prescribed, I: he 
sleeps over his right and does not file 
any objection or if his objection is rẹ- 
jected and he does not choose to file an 
appeal against the order, he is to suffer 
the consequences. It follows therefore 
that the suit is barred under Sectiow 39 
of the Act and is not maintainable. 


y In the result, I would aow- 


this appeal, set aside the judgment and 
decree passed by the Additional Su>or- 
dinate Judge and dismiss the suit. In 
the peculiar circumstances of the case, 
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parties should bear their own costs 
throughout, 

Appeal allowed, - 


B 
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R. N. MISRA AND B. C. DAS, JJ. 


Madhabananda Ray and others, Peti- 
tioners v. State of Orissa and another, 
Opposite Parties, 


Original] Jur, Case No. 86 of 1972, 
D/- 17-3-1972, 

Motor Vehicles Act (1939), S. 74 — 
Notification issued by District Magistrate 
in exercise of powers delegated to him 
under S. 74 read with relevant Motor 
Vehicle Rules — Party aggrieved can 
move the Government for rescinding the 
notification. ` ATR 1971 SC 474 & AR 
1966 SC 1404, Rel, on — (K-Ref:— Con- 
stitution of India, Art, 245), 

(Paras 3, 4) 


Cases Referred: Chronological Paras 
ATR 1971 SC 474 = (1971) 2 SCJ 

497, C, Lingem v. Govt. of India 3 
AIR 1966 SC 1404 = 1966 Cri LJ 


1067, Godavari S. Parulekar v. 

State of Maharashtra 3 
(1945) 2 All ER 616 = 89 SJ 478, 

Gordon, Dadds & Co. v. Morris 3 


(1890) 25 QBD 391 = . 59 LJQB 550, 
Huth v. Clarke 3 
D. Mohanty for B. Patnaik. for Peti- 
tioners; Addl. Govt, Advocate, for Op- 
posite Parties, 


Rk. N. MISRA, J.:— The petitioner 
No. 1 is the proprietor of the Cuttack 
Roadways while the remaining nine peti-~ 
tioners happen to be the managers of 
the different public carrier concerns. All 
of them have come before this Court in 
this application under Art. 226 of the 
Constitution challenging the vires of Sec- 
tion 74 of the Motor Vehicles Act and 
the notification issued by the District 
Magistrate, opposite party No. 2. in pur- 
ported exercise of powers vested in him 
under Rule 177 of the Orissa Motor Vehi-~ 
cies Rules, 1940. The impugned notifica- 
tion dated 31-12-1971 is to the following 
ettect:— 

“No, 6019:— JI, Shri P. M. Saman-~ 
taray, J. A. S. District Magistrate, 
Cuttack, by virtue of powers conferred on 
me under Section 74 of the Motor Vehi- 
cles Act, 1939, read with Rule 177 of the 
Crissa Motor Vehicles Rules, 1940, do 
hereby make the following order which 
Shall be operative with effect from the ist 
February 1972 in the interest of public 
safety and convenience and in view of 
the nature of the roads within the Cuttack 
‘Municipal area, . 

1. No heavy goods vehicle with a 
registered laden weight, exceeding 11,000 
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Kgs, shall be allowed to ply on any road 
within the City of Cuttack except on the 
-following roads:— 

(i) National High Way. 

Gi) Link Road from National High 
Way Crossing upto Crossing of Dolmundai 
and Khannagar Roads, 

(iii) From the crossing of Dolamundal 
and Khannagar Roads upto National 
Highway via — Dolamundai Crossing, 
Chhatrabazar, Malgodown, Railway Level: 
Crossing. 

(iv) From the Crossing of Dolamundai 
and Khannagar Roads upto Collectorate 
via Kathijuri Embankment Road. - 


2. No goods truck will be allowed to 
ply within the City of Cuttack except 
during the hours between 11.30 a.m. and 
3.00 p.m. and between 9.30 p.m. and 
8.30 a.m. This time registration will 
mot apply to goods vehicles plying on the 
roads mentioned in para 1 above. 


3. The goods vehicles employed for 
essential services and for meeting any 
emergency, shall be excluded from the 
operation of the above order, only on 
obtaining a certificate from the District 
Magistrate, Cuttack to that effect.” 


The godowns and offices of the peti- 
tioners are alleged to have been located 
within the town of Cuttack and it is 
contended that by operation of the ban 
contained in the notification, they are not 
in a position to come to their respective 
godowns and Offices and their business 
Is in jeopardy. It is also contended that 
by prohibiting their vehicles from getting 
into the town their business is adversely 
affected. 


Challenge is offered on the footing 
that the provisions of Section 74 of the 
Motor Vehicles Act which is the ultimate 
basis of the order is liable to be struck 
down for having conferred naked, arbi- 
trary and unguided power on the Ex- 
ecutive Authority of the State. The noti- 
fication is branded as discriminatory, pur- 
poseless and mala fide. It is contended 
that in giving effect to the notification 
the fundamental rights of the petitioners 
as guaranteed under Art. 19 (1) (g) of 
the Constitution are curtailed and in- 
fterfered with. The restriction imposed 
by the notification is not reasonable, nor 
is it in the interests of the general public. 


2. During hearing of this writ ap- 
plication the learned Additional Govern- 
ment Advocate appearing for the opposite 
parties disputed the maintainablity of the 
petition and challenged the rights of the 
managers of the different transport organ- 
fsations who claim protection on the 
basis of fundamental right to carry on 
business which is available to citizens 
only. He further contended that in view 
of the Proclamation of Emergency under 
. Art. 352 of the Constitution which is still 
fx, operation the provision of Art. 19 of 
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those officers”, 


a A. IL R 
the Constitution stands suspended and ` 


the impugned action cannot be challeng- 
ed on such score. 


3. There is eéneiderahie iara in 
the contention of the learned Additional 
Government Advocate in regard to the 
non-availability of the protection of Arti- 
cle 19 (1) (g) of the Constitution during 
operation of the Proclamation of Em- 
ergency, 


in view of the handicap with which 
the petitioners are beset, Mr. Mohanty, 
the learned counsel for the petitioners, 
wanted an adjournment of the hearing 
of the writ application to enable him to 
take instructions. It has now been 
brought to our notice by Mr. Mohanty 


. that the petitioners have moved the State 


Government for rescinding the impugn- 
ed notification and he states that in view 
of the restriction imposed under Art. 358 
of the Constitution the petitioners would 
be in a better position to ask for relief 
from the State Government than from 
the Court. The learned Additional Gov- 
ernment Advocate challenges the main- 
tainability of such a petition before the 
State Government in view of the autho- 
risation made under Rule 177 of the 
Orissa Motor Vehicles Rules by which 
the District Magistrate is delegated” the 
powers under Section 74 of the Motor 


‘Vehicles Act to exercise within his juris- 


diction. 


We are not called upon to decide 
whether such a petition before the State 
Government is competent, but prima facie 
there is force in what Mr, Mohanty states. 
The learned Additional Government Ad-~. 
vocate had cited before us a decision,’. 
during hearing of this ease for some other 
purpose, reported in AIR 1971 SC 474, 
(C. Lingem v, Government of India) which 
supports the view that such a represen- 
tation lies. Their Lordships of the 
Supreme Court have- said: 

“But in the cases before us the per- 
mit is to be: granted either by the State 
Government or by responsible officers of 
the rank and the District Collector or 
the Deputy Commissioner of Civil Sup- 
pliee. Indeed, Mrs. Pappu quite properly 
agreed that if the State Government 
alona had the power to issue the permits 
the challenge on the ground of unrea~ 
sonableness of the restrictions would not 
be available, We consider that there is 
no bar to any of the aggrieved parties 
approaching the State Government by 
means of a representation for a final deci- 
sion even if the matter has been dealt 
with by the District Collector or the 
Deputy Commissioner of Civil Supplies 
in the first instance and the permit has 
been refused or wrongly withheld by 
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To the same effect are the observations 
of their Lordships of tke Supreme Court 
in AIR 1966 SC 1404, (Godavari S. 
Parulekar v. State of Maharashtra): The 
question posed there was as to whether 
the State Government having delegated 
its power conferred on it under Rule 30 
of the Defence of India Rules, 1961 to 
the District Magistrates within the limits 
of their jurisdiction, it was still com- 
petent for the State Government to pass 
an order in exercise of the power under 
Rule 30. In paragraph 6 of the judg- 
ment their Lordships answered the ques- 
tion by saying: 

“In our opinion, by issuing the afore- 
said notification the State Government 
has not demanded itself of the power to 
act under Rule 30”. 


In the latter case their Lordships anod 
with approval the dictum laid down by 
the Queen’s Bench Division in (1890) 25 
QBD 391, (Huth v. Clarke) where Wills, 
J. said: 
“Delegation. as the word is general- 
Iy used, does not imply a parting with 
powers by the person who grants the 
delegation, but points rather to the con- 
ferring of an authority to do things 
“which otherwise that gerson would have 
to do himself”, 

Lord Coleridge, C, J. in the same deci- 
Sion observed: 

“The word ‘delegation’ implies thaf 
powers are committed to another person 
or body which are as a rule always sub- 
fect to resumption by the power dele- 
gating, and many examples of this might 
- De given”, 
In (1945) "9 All ER 615. (Gordon, Dadds 
& Co. v. Morris) Lynskey, J. in the 
Chancery Division while approving the 
dictum in the aforesaid case took the 
Same view, 

4, In view of what has been said 
above, we are not in a position to accept 
the contention of the Learned Additional 
Government Advocate that the represen- 


tation against the action of the opposite: 


party No. 2 would not be maintainable 
before the opposite party No, 1 the State 
Government; but as we have already said 
We are not required to decide the com- 
petency of such a petition, 

5. Mr. Mohanty states that he 
would not press the writ petition since 
the petitioners have moved the State 
Government for adequate relief and wants 


' us to permit him to withdraw the writ 


petition. We accordingly allow the ap- 
plication to be withdrawn and would not 
make any orders in regard to the costs 
of the proceeding, 
DAS, J. :— 6. 
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I agree. 
Order accordingly, 
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l G. K. MISRA. C, J. AND S5. 
i ACHARYA, J. 

Ganeshchandra Banerjee, Petitioner 
y. Janardan Thakur and another, Opposite 
Parties. 

Original Jur. Case No. 746 of 1969, 
D/- 7-3-1972. against order of D. Hota, 
Addl. Dist, Magistrate (J), Balasore. D/- 
26-7-1969. 

(A) Orissa House Rent Control Act 
{4 of 1968), Section 7 (3) — Bar of de- 
fence — Non-payment of rent — Plea 
not raised in first court — Appellate 
Court cannot bar defence. 

The plea that the tenant has nof 
deposited admitted arrears of rent and 
hence he cannot. defend eviction proceed- 
ings should be raised in the trial court 
Itself so that the court can direct the 
tenant to deposit it. If it is not so raised 
and the first appellate court allows it and 
orders eviction striking out the defence 
under this sub-section the order is with- 
out jurisdiction. (Para 2) 

(B) Orissa House Rent Control Act 
(4 of 1968), Section 7 (3) — Applicability. 

The section applies only to cases 
where in the eviction proceedings itself 
the tenant admits that he was in arrears 
of rent. Even though in fact the tenant 
might be in arrears if he does not admit 
to have been in arrears he cannot be de= 
barred from defending eviction proceed- 
ings. AIR 1971 Orissa 235 and (1971) 37 
Cut LT 593 and ILR (1971) Cut 665, 
Relied on. (Para 2) 

(C) a Bag: Rent Control Act 
of 1968), S. 7 (3), Proviso —- Applicabi- 

ty. 

Where a monthly tenant paid renf 
only once in a year but could not prove 
conversion of his tenancy into yearly one 
as alleged by him and it was established 
that he was in arrears of rent for 24 
years it was held that in the case of 
monthly tenancy payment of rent at long 
interval of time of one year without an 
agreement to that effect itself establish- 
ed that the tenant was grossly negligent 
in payment of rent and such callous in- 
difference could not but be wilful and 
the tenant was not entitled to protec- 
tion under the proviso. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1971 Orissa 235 = (1971) 1 Cut 

WR 378, Ramchandra Sahu Vv. 

Sanvasi Behera 2 
(1971) 37 Cut LT 593 = 1971 Ren 

CJ 720, Bijoy Kumar Mohanty 

V. Saraswati Subudhi 2 
ILR (1971) Cut 665 = 37 Cut LT 

456, Smt. Dei v. Bidyadhar 

Pradhan 2 

H. G. Panda. for Petitioner; B. Hari- 
chandan, for Opposite Parties, , 
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G. K. MISRA, C. J. :— The petitioner 
is a tenant under opposite party-1 since 
1940 in respect of a house in Balasore 
town on a monthly rent of Rs. 7-50. Peti- 
tioner’s case is that from 1958 the 
tenancy was by agreement convert- 
ed into an annual one and the peti- 
tioner used to pay Rs. 90-00 at the end 
of the year and obtained receipt, He 
alleges that on 12-2-1967 he paid Rupees 
100-00 to the mother of opposite party 
No. 1 — Rs, 90-00 towards the rent for 
the year 1965 and Rs. 10-00 towards the 
rent for the 1966. On 14-8-1967 the peti- 
tioner remitted Rs. 80-00 towards rent 
for 1966 which was refused by opposite 
party No. 1. On 4-10-1967 opposite party 
No, 1 filed the petition for eviction under 
Section 7 (1) and (4) of the Orissa House 
Rent Control Act, 1967 (hereinafter to 
be referred to as the Act), on the grounds 
that the tenant was in arrears of rent 
and the landlord required the house in 
good faith for his own occupation. The 
landlord’s application for eviction was 
dismissed by the House Rent Controller. 
Both the grounds for eviction were not 
_ accepted as having ae rae wee In 
appeal, the learned A. (J) agreed 
with the Controller that ae two grounds 
for eviction were not established. He, 
however. directed eviction as the tenant 
had not deposited the admitted arrears 
of rent as required under. Sec. 7 (3) of 
the Act. The tenant has filed this writ 
application - for quashing the appellate 
order as having been passed illegally in 
exercise of jurisdiction. l 

On behalf of the landlord a counter 
has been filed stating that the tenant was 
a wilful defaulter and the application for 
eviction should be allowed on that 
ground, 


The concurrent finding of the 
authorities below that the house is not 
required in good faith for the occupation 
of the landlord is not disputed before us. 
Mr. Panda contends that the finding of 
the appellate authority that the tenant 
would be precluded from defending the 
proceeding under Section 7 (3) is with- 
out jurisdiction. The contention is sound 
on two grounds. Firstly. such a plea was 
mot taken before any of the authorities 
below. The point was not canvassed and 
it is for the first time in the appellate 
judgment an order was passed debarring 
the tenant from defending the proceed- 
ing as the admitted arrears of rent had 
not been paid. If this point had been 
taken before the House Rent Controller, 
it would have been within the jurisdic- 
tion of the Controller to direct the ten- 
ant to pay the rent and it is only in case 
of default that the tenant would have 
been precluded from defending the pro- 
ceeding. 


The e more formidable point, however, 
fis that it is concluded by a series of deci~ 
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sions of this Court that Section 7 (3) ap- 
plies only to cases where in the eviction 
proceeding itself the tenant admits that 
he was in arrear of rent. Even though 
in fact the tenant might be in arrear of 
rent, and-yet he does not admit to have 
been in arrears, he cannot be debarred 
from defending the proceeding. It is no 

necessary to re-examine the law on the 
point. See (1971) 1 Cut WR 378 = (ATR 
1971 Orissa 235), (Ramchandra Sahu v 
Sanyasi Behera); (1971) 37 Cut LT 583, 
(Bijoy Kumar Mohanty v. Saraswati 
Subudhi) and ILR (1971) Cut 665. (Smt, 
Dei v, Bidyadhar Pradhan). The view 
taken by the A. D. M. (J) on this point 
is clearly untenable and his order can- 
not be supported on that ground. 


3e Despite the aforesaid conclusion 
in fevour of the landlord Mr. Haris 
chandan, however, contends that the cons 
current finding of the authorities below 
that the petitioner is not a wilful de« 
faulter cannot be supported. Section 7(2}, 
Proviso lays down that— 


“in any case falling under clause (i) 
if the Controller is satisfied that the ten~ 
ant’s default to pay or tender rent was 
not wilful, he may give the tenant a 
reasonable time not exceeding fifteen days 
to pay or tender the rent due from him 
to the landlord upto the date of such 
payment or tender and on such paymen# 





-or tender the application Shall be ra 


jected”, 


The law on the point is no longer in 
doubt. The position, as it stands now, 
is that in consideration of the occupation 
of the house by the tenant, he must pay, 
rent regularly. If there is any agree» 
ment between the landlord and the tens 
ant regarding a particular date of pay- 
ment, then rent must be paid by thal 
date. If there is no such agreement, in 
case of a monthly tenancy. the tenant is 
to pay on the last day of the succeeding 
month the rent of the previous month. 
If he does not pay rent even for a month, 


‘he entails the consequence of eviction, 


The proviso quoted already can only 
come to the protection of the tenant if 
he can establish that the default that he 
made was not wilful, 


4.. Till 1958 the tenant was paying 
monthly. Subsequent thereto the pays 
ment appears to have been made about 
a year after. The tenant accordingly set 
up a plea that the monthly tenancy was 
converted into a yearly tenancy. 
theory was negatived by the appellate 
authority on the ground that the yearly 
tenancy could not be created except by, 
a registered instrument. Mr. Panda 
rightly did not assail this elementary legal 
concept. He, however, contended that if 
is open to the parties to enter into an 
agreement that the monthly rent would 
be paid on a particular date and somes 
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times more than a year after. In such 
a case the onus is on the tenant to plead 
. and prove when such an agreemeng was 
entered into. In this case the tenant has 
mot adduced any proof that there was 
such an agreement. If there was no such 
agreement, the fact that in respect of 
monthly tenancy. the tenant paid at long 
intervals of time, sometimes covering 
more than a year, by itself establishes 
that the tenant was grossly negligent in 
discharging his obligation to pay rent 
which is the consideration for occupa- 
tion of the house. ‘This callous indiffer- 
ence on the part of the tenant is nothing 
but wilful and such a tenant is not en- 
titled to any protection. The facts would 
Show that for the year 1963-64 the tenant 
paid rent of Rs. 120-00 on 18-3-1966 (ext. 
Afi). He advanced a case that on 12-2- 
1967 he paid Rs. 100-00 out of which 
Rs. 90-00 was towards rent for the year 
1965 and Rs, 10-00 towards rent for 1966. 
The lower appellate authority did not 
accept this as being established. On 5-7- 
1967 by Ex. 1 the landlord sent a notice 
- fo the petitioner to pay rent for 2 years 
and 7 months .amounting to Rs. 232.50 
and to vacate the house by the end of 
July. 1967. On 14-8-1967 Rs. 80-CO was 
remitted towards rent for 1966 which was 
refused by the landlord and the avplica- 
tion for eviction was filed on 4-19-1967. 
The aforesaid catalogue of facts establish 
beyond reasonable doubt that tha ten- 
ant deliberately avoided to pay rent and 
enjoyed the house without quid pro quo. 
Hence the tenant is Hable to eviction on 
this ground. Both the authorities below 
exercised their jurisdiction illegally in 
mot keeping the law and the relevant 
facts in view and thair- order therefore 
is liable to be quashed. by issu= of a 
writ of certiorari. 

5- Thus on the aforesaid analysts 
though we K not uphold the order cf 
the A. D. (J) on the construcion af 
the iy to Section 7 (2). we confirm 
bis order on an altogether d-fferent 
ground. 

6. In the result the writ applica- 
tion fails and is dismissed with costs. 
Hearing fee of rupees one hundred. 
Pata hee Jet— 7, I agree. 

Petition. dismissed, 
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R. N. MISRA AND B. C. DAS. JJ. 

Abhoya Charan Sahu, Petitioner vy. 
The Commissioner of Endowments. Orissa 
and others, Opposite Parties. 

Original Jur. Case No, 933 of 197). 
D/- 18-2-1972 against order of B. K. 
Misra. Commr. of Endowments. Orissa. 
Bhubaneswar, D/- 12-9-1970. 
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Orissa Hindu Paes aden Endowments 
Act (2 of 1952), S. 28 — Jurisdiction of 
Commissioner of a to transfer 
proceeding pending before the Assistant 
Commissioner to himself — Disposal of 
proceeding without recording evidence =» 
Improper, 

In a proceeding under Section 28 be- 
fore the Assistant Commissioner for re- 
moval of hereditary trustee on allegations 
of misdemeanour and misfeasance, when 
the charges were framed and the case 
was posted for hearing, the Commissioner 
of Endowment by his order, transferred 
the proceeding to his Court and directed 
a suo motu proceeding to be started. Pro- 
ceeding before the Commissioner were 
terminated without recording the evi» 
dence of persons making allegations who 
were ready with evidence to support such 
charges. In a writ of certiorari against 
orders of the Commissioner: 

Held that the Commissioner had no 
jurisdiction to obtain transfer of proceed- 
ing pending before the Assistant Com- 
missioner; all that he could do. was to 
start a suo motu proceeding as a fresh 
proceeding. - Disposal of proceeding by 
the Commissioner without giving reason- 
able opportunity of being heard to the 
persons in support of the allegations, was 
improper. (Para 6) 

S. Misra No. 2. S. K, Mohanty and 
B. Das, for Petitioner; M/s. S. Mohanty, 
B. Mohapatra and P, C. Misra. for Op- 
posite Parties, 


R. N. MISRA, J.:— This application 
under Aris. 226 and 227 of the Constitu- 
tion of India asks for a writ of certiorari 
to quash the orders of the Commissioner 
of Endowments (opposite party No. 1) 
dated 3-9-1970 and 12-9-1970 disposing of 
a proceeding . under Section 28 of the 
Orissa Hindu Religious Endowments Act 
(TI of 1952), 

2. ‘The short facts necessary for 
the disposal of this petition may now be 
stated. There are two public deities 
Gopinath Dev and Radhakanta Dev locat- 
ed within the Pipili police station of the 
District of Puri. The Commissioner of 
Endowments settled a scheme under Sec- 
tion 42 of the Act on 9-6-1965 in O. P. 
No. 255 of 1958-59. The management of 
the affairs of the deities vested in a board 
of trustees consisting of three members. 
The petitioner. opposite party No. 3 and 
one Sri Ramesh Chandra Tripathy were 
appointed as the first members of the said 
beard. Ramesh Chandra Tripathy resign- 
ed and the petitioner made an applica- 
tion under Section 28 of the Act before 
the Assistant Commissioner of Endow- 
ments for his removal for allegations of 
misdemeanour and misfeasance were made 
against him. O. P. No. 98 of 1969 was 
registered on the basis of such application 
and a set of charges were framed by the 
Assistant Commissioner against opposite 
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party No. 3-and he showed cause in due 
course. On. 3-9-1970 the Assistant Com- 
missioner posted the proceeding to 12-9- 
1970 for hearing. 

It was alleged in the writ petition 
and has not’ been denied that on 3-9-1970 
ae Commissioner passed the following 
order: 


“It was broüsht to my notice that the 
©. P. No. 98 of 1969 under Section 28 of 
the Orissa Hindu Religious Endowment 
Act is against the hereditary trustee: as 
such it was to be dealt with by me. 
record be called for to my file and re- 
gistered. A suo motu proceeding be 
started fixing 12-9-1970 for disposal”. 

-~ Order dated 7-9-1970 in O. P: No. 98 
of 1969 passed by the Assistant Commis- 
sioner is to the following effect, 


“In view of the order of the E, C. 
dated 3-9-1970. the case is transferred to 
the Court of Commissioner of Endow- 
ments”. 

On 12-9-1970 the petitioner was ready 
with witnesses and claims that he wanted 
evidence to be recorded in support of the 
various charges. The Commissioner of 
Endowments did not record any evidence 
and disposed -of the proceeding. In para- 
graph 9 of the impugned order he said: 


“So it is necessary to modify the 


scheme so as to make provisions for ap- 
pointment of. an executive Officer. In 
` the meantime, the new trust board will 
be functioning with the other trustees. 
With this observation, the proceeding is 
dropped”, f 

3. The . petitioner ` has been 
aggrieved on account of evidence having 
not been taken from his side in support 
of the charges. -In paragraphs 2 to 8 the 
Commissioner dealt with some of the 


allegations against the opposite party - 


No. 3, but those were on the basis of 
mo evidence. When pales charges had 
been framed and the person making the 
allegations was ready with evidence to 
support such charges. we are not in a 
Position to see how the purpose of the 


enquiry was served. by shutting out evi- 


dence. 

4. - It was next EE E before 
us that since the proceeding ‘was pend- 
ing before the’ Assistant Commissioner 
who had also jurisdiction to enquire into 


the matter. it was not competent for the . 


Commissioner to have the proceedings 
transferred to his own file. . There is no 
provision for transfer .of such a_proceed- 
ine under the statute or the Rules made 
thereunder. We have indeed not been 
shown any such power to vest in the 
Commissioner. 

5. Mr. Mohanty for the Commis- 
sioner, however, contended that the Com- 
missioner was right in his view that a 
proceeding under Section 28 against the 
hereditary trustee lay. only before the 


The 


‘out giving a reasonable opportunity to 


A.L 


Commissioner and as such, such a proe» 
ceeding before the Assistant Commissioner 
was not cognizable. Having examined the 
provisions of the Act we are not inclin- 

to accept the contention of learned 
counsel for the Commissioner. It is true 
that non-hereditary trustees are to be ap- 
pointed by the Assistant Commissioner as 
provided under Section 27. The legis- 
lature has, however. maintained no clear 
distinction between trustees — hereditary 
and/or non-hereditary in Section 28. Subs 
section (1) provides— 


“The Commissioner or the Assistant 
Commissioner as the case may be: may 
suspend, remove or dismiss the trustee, 
whether hereditary or non-hereditary, of 
such a religious institution.” 

In clauses (a) to (c) various grounds have 

provided for exercise of such power. 
Sub-section (2) provides for framing of 
charge and giving of a reasonable op- 
portunity to the delinquent trustee. Sub- 
section (3) authorises suspension pending 
disposal of the charges. Sub-section (4) 
provides right of appeal for the trustee 
who is suspended. removed or dismissed 
by the Assistant Commissioner and such 
appeal lies to the Commissioner. Subs 
section (5) provides right of appeal to 
this Court when a hereditary trustee is 
aggrieved by an order passed under sub- 
section (1) or under sub-section (4). If 
is on the basis of the provisions of this 
sub-section and the use of the words “as 
the case may be” in sub-section (1) that 
the contention of Mr. Mohanty is built 
up. It is true that when orders are pas- 
sed by the Assistant Commissioner right 
of appeal is given at two stages and when 
such order is by the Commissioner it is 


only ‘a Single right- to this Court. There 


is some amount of' ambiguity on account 
of the terms in which sub-section (5) has 
been worded; but merely for such ambi- 
guity we are not in a position to. accept 
the contention of Mr. Mohanty. That 
mattér, however. need not be finally dis< 
posed of for the present as for the effec 
tive disposal of this writ petition ‘a final 


-decision on such question is not material. 


6 . We are satisfied that the Com- 
missioner disposed of the proceeding with- 








on 3-9-1970 it should have been a fresh 
proceeding and the earlier proceeding 
could- not have terminated the way it, was 
made to by order dated 12-9-1970. 

* Te We would accordingly issue a 
writ of certiorari ne the order 


1972 
dated 12-9-1970 and. direct that the Com- 
missioner before whom the proceeding 


has come and who is not a- forum with- 
out jurisdiction would dispose of the 


same after giving reasonable opportunity- 


to both parties of being heard. The Com- 
missioner would see that the proceeding 
does not pend long. We make no order 
as to costs. 

4 + oo! 


I agree. 
Writ petition allowed, 


> hy 
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Rama Chandra Palo, Appellant v. 
Kala Palo and others, Respondents. 


‘Misc, Appeal No. 81 of 1970. DJ- 
14-1-1972 from order of B. K. Misra, 
Commr. of Endowments, D/- 21-2-1970. 

(A) Orissa Hindu Religious Endow- 
ments Act (2 of 1952), S. 79-A — Scheme 
under Madras Act of 1927 — Held con- 
tinued in force. 


By virtue of Section 5 of Orissa Act 
2 of 1952 the original scheme which was 
settled under Madras Hindu Religious 
Endowments Act of 1927, is to be deemed 
to be one under Sections 38 and 39 of the 
Orissa Act 4 of 1939 and by virtue of 
Section 79-A of the Orissa Act 2 of 1952, 
the same will be deemed to be settled 


under the new Act (2 of 1952) and when- 


mo appeal has bsen preferred against it 
the scheme will be held as continued in 
force. l (Para 5) 

(B) Orissa Hindu Religious Endow- 
ments Act (2 of 1952), S. 42 (6) — Modi- 
fication of scheme — Consultation ‘with 
trustee is mandatory. 

Modification or .cancellation of any 
scheme can- be made by the Endowment 
Commissioner only after consulting the 


trustee and the persons having interest. . 


This is mandatory and the order of modi- 
fication or cancellation without such con- 
sultation is. invalid. (Para 7) 

N. V. Ramdas and P. V. Ramdas. for 
Appellant; S. Mohanti, 5. K. Mohanty 
and K. N. Sinha, for Respondents. 

JUDGMENT:— This appeal has been 
preferred under Section 44 (2) of the 
Orissa Hindu Religious Endowments Act, 
1951 (hereinafter to be referred to as the 
Act) against an order of the Endowment 
Commissioner under Section 42 (6) of the 
Act, 

2. The facts, in brief, giving rise 
to this appeal are as follcws: The appel- 
lent and respondents are the hereditary 
trustees of the institution known as Sri 
Radhakanta Swamy temple. On 15-10- 
1928. a scheme was framed for the 
management of the said institution by the 


DP/EP/C571/72/HGP/VBB 


Rama Chandra v. Kala Palo (A. Misra A, C. J3 


[Prs. 1-2] Ori. 28% 


Board of Commissioners under the Madras 
Hindu Religious Endowments Act of 1927. 
As the hereditary trustees were excluded 
from the scheme, a suit was filed in the 
Court of the District Judge. Ganjam by 
the representatives of the three branches 
Madan Palo, Kalu Palo and Brundaban 
Palo. The District Judge disposed of the 
suit agreeing with the findings of the 
Board of Commissioners by his judgment 
dated 4-8-1931. The plaintiffs therein 
preferred as Appeal Case to the Madras 
High Court which was registered as Ape 
peal Case No. 61 of 1932. 


The Madras High Court held that the 
first appellant Madan Palo was entitled 
to be the trustee and that the family 
possessed the hereditary right of appoint- 
ment and directed that the scheme should 
provide for the same. Accordingly, the 
case was remanded to the District Judge 
for re-settlement of the scheme in the 
light of their observation. After remand, 
the District Judge. Ganjam by the decree 
dated 14-3-1938 modified the scheme 
framed by the Board of Commissioners 
directing constitution of a Board of three 
trustees, two of whom, were to be ap- 
pointed by the Ganjam Temple Committee 
and the third being Madan Palo, the first 
plaintiff as hereditary trustee. The actual 
management should be done by the first 
plaintiff in his capacity as managing 
trustee. The two other hereditary trus- 
tees Brundaban Palo and Kalu Palo thus 
being excluded from the Board of trus- 
tees preferred an appeal before the Patna 
High Court which was registered as 
F. A. No. 38 of 1938. The First Appeal 
was eget of by modifying the decree 
passed by the District Judge. so far as 
Brundaban Palo and Kalu Palo are con- 
cerned. The Court directed that the 
management should vest in five trustees 
instead of three, out of whom, three were 
to be outsiders appointed by the Ganjam 
Temple Committee. the fourth will be 
the first appellant Madan Palo. the fifth 
was to. be filled up by appellant Nos. 2 
and 3 Brundaban and Kalu by rotation 
of three years for each. Thus. the Patna 
High Court decree was confined to the 
claim of Brundaban and Kalu and the 
orders of the District Judge that the 
actual management of the institution was 
to be done by Madan Palo were not 
interfered with. 

Thereafter. the then Endowment 
Commissioner framed a scheme in ac- 
cordance with the decree of the Patna 
High Court by order No. C-50 dated 25-6- 
1942. Subsequently, however. with con- 
sent of parties, the scheme was modified 
by his order dated 23-6-1943 to this ex- 
tent that the three hereditary trusteeg 
were given the right of management by 
totation of three years each. The appel- 
lant, who is a descendant of Madan Palo. 
was a minor at that time. This latter 
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scheme 2s framed by Mr, Nair, the then 
Endowment Commissioner by Order No. 5 
dated 23-6-1943 was subsequently adhered 
to by successive Endowment Commis- 
sioners like P. C. Das, Mr. B, K. Patra 
and Mr. L, Panda. Stating that this 
scheme was in substantig] variance with 
the decree of the Patna High Court, the 
appellant filed an application om 29-1- 
1954 on attaining majority before the 
Endowment Commissioner to modify the 
scheme and bring it in accord with the 
decree of the Patna High Court, This ep- 
plication was disposed of on 10-3-1965 
by the Endowment Commissioner who 
held that the application was incompe- 
tent and the appellant was directed to 
meke a proper application under Bec- 
tion 42 (6) of the Act 

This order was challenged in O. dJ. C- 
INo. 217 of 1965 alleging that the Com- 
missioner was bound to implement the 
decree of the Patna High Court. but was 
subsequently withdrawn on 14-11-1969 as 
the matter could be agitated before the 
Commissioner. Accordingly the appellant 
filed a petition under Section 42 (6) of 
the Act before the Commissioner which 
was registered as O. P. No. 40 of 1969. 
The Commissioner of Endowments by the 
impugned order modified the scheme by 
providing seven trustees instead of five 
and the management was taken from the 
appellant and given to the Executive Offi- 
čer to be appointed by the Commissioner. 
The order of the Commissioner is chal- 
lenged on the ground that he had no 
furisdiction to modify the scheme in the 
manner it has been done and that it 
has been passed in clear contravention of 
the provisions contained in Section 42 of 
the Act 

3s The following contentions are 
arged by learned Counsel for appellant: 
{1} Under the scheme settled by the de- 
eree in O. S, No. 10 of 1929 after remand 
by the Madras High Court, the manage- 
ment of the institution was vested in 
Madan Palo alone. The decision of the 
Patna High Court in F. A. No. 38 of 1938 
was confined to the claim of Brundaban 
and Kalu. the other two branches who 
were allowed to serve in the Board of 
trustees by rotation of three years. The 
scheme thus settled could not have been 
modified in any manner by the Endow- 
ment Commissioner. Therefore, the order 
of Mr. Nair dated 23-6-1943 by vesting 
fhe actual manegement by rotation of 
three years in each of the three heredi- 
tary trustees was without jurisdiction and 
consequently the said unauthorised modi- 
fication should be rectified and the same 
Drought in accord with the one settled 
by the Court and (2) by the impugned 
order, the Commissioner purports to 
modify the scheme in materia) particulars 
in clear contravention of the require- 
Koents of the provisiong of the Act. Mr. 
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Mohanti, learned Counsel appearing for 
the Endowment Commissioner on the 
other hand, contends that the order of 
Mr. Nair dated 23~-6-43 does not amount 
to a modification of the scheme but is 
an arrangement in working out the 
scheme as settled by the Court. Even 
if it amounts to a modification in any 
manner, as the said modification was with 
consent of the parties and has been in 
operation since 1943 and it is not open to 
the appellant to question it. 


4. So far as the second contention 
is concerned, Mr. Mohanti concedes that 
the impugned order is not in conformity 
with the provisions contained in Section 
42 (6) of the Act. and therefore. Liable 
to be set aside, 


5. There is no dispute that the 
original scheme was framed under the 
Madras Act of 1927 and it became final 
as amended by the Patna High Court de- 
cre2 in F. A. No. 38 of 1938. Under that 
scheme, as it appears. the management 
was vested in Madan Palo alone and there 


‘is nothing to suggest that Brundaban 


and Kalu were to get management by 
rotation. The Orissa Hindu Religious 
Endowments Act, 1939 came into force 
on 8-9-1939. Section 5 of the said Act 
runs as follows: 


“5 (i) All actions taken end all things 
done, the notifications issued and orders 
made under and jn pursuance of the said 
Acts (Acts referred to in Section 4) shall 
be deemed to have been validly taken, 
done, issued or made.” 


Of course. the words “as if issued. made 
or framed under this Act” do not occur, 
but obviously the meaning is that orders, 
notifications, etc. which were existing by 
the date of coming into force of the 
Orissa Act were to be deemed as orders, 
notifications. etc. issued under the provi- 
siors of this Act. Sections 38 and 39 of 
the 1939 Act provide for framing of, 
schemes for Muths and expected temples.! 
Therefore, prima facie. the scheme which 
was settled under the Madras Act will 
be deemed to be one under Sections 38 
and 39 of the 1939 Orissa Act. Of course, 
these two sections have been subsequent- 
ly struck down as invalid. but that is not 
very material. in view of the provisions 
contained in Section 79-A of the 1951 
Act. Under this provision. notwithstand- 
ing anything contained in any judgment, 
decree or order, schemes under Sections 
38 and 39 of the 1939 Act are to be 
deemed to be settled under the provisions 
of the new Act and a period of sixty days 
was provided for preferring an appeal to 
the High Court. In this case, no appeal 
was preferred. That is how the scheme 
whith was settled under the Madras Act 
continues in force. - 


6. The next question is how far 
Mr. Nair’s order dated 23-6-1943 making 
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alteration In working out the scheme by 
allotting the actual management by rota- 
tion to the three different branches is 
valid. Admittedly, the scheme. as al- 
tered in respect of the actual manage- 
ment by Mr. Nair’s order has been in 
force since 1943 and this was never chal- 
lenged by filing any appeal or other ap- 
propriate proceeding. Further, as ap- 
pears from the order itself which is at 
pages 61-64 of the paper-book, this al- 
teration was made on the basis of econ- 
sent between ‘the parties and the terms 
were reduced to writing and filed before 
Mr. Nair. This being an agreed order, 
it is not open to the appellant now to say 
that Mr. Nair had no jurisdiction to make 
any alteration in respect of the 
actual management ag provided in the 
scheme settled by the Court, If this 
does not amount to an amendment of 
the scheme, no appeal lies under S. 44 
(2). = it amounts to an amendmeni: of 
the scheme, the order against which an 
- appeal would lie is the order of 1943 

and an appeal will be barred. Therefore, 
the Endowment Commissioner by his 
order dated 10-3-1965 rightly held -hat 
the petition for bringing the order passed 
by Mr. Nair in 1943 in accord with the 
scheme settled by the Patna High Court 
was not maintainable anc the appropriate 
course for the appellant was to apply for 
` amendment of the scheme as implement- 
ed by Mr. Nair with ccnsent of parties 
by . proper application under S. 42. 


7. The next contention relates to 
the validity of the impugned order. ~The 
appellant filed an application under £, 42 
(6) of the Act for modification of > the 
existing scheme, i.e, the scheme as was 
being worked out under the consent o-der 
passed by Mr Nair. Jn substance, the 
scheme provides for a Board of trustees 
consisting of five members, three of 
whom were to be outsiders, one was to 
be from the branch of Madan Palo and 
one more by rotation of three years from 
the branches of Brundaban and Ealu, 
the actual management being entrusted 
to each of these three branches by zota= 
tion. Section 42 (6) of the Act runs as 
follows s: 


“42 (6) The authority framing a scteme 


may, at any time, after consulting the 
trustee 


and the persons having interest, 
by order, m y or cance] any sekeme 
settled under sub-section (1) or under 
the Orissa Hindu Religious Endowments 
Act, IV of 1939.” 
The Endowment Commissioner by the 
impugned order has purported to modify 
the scheme by increasing the number of 
members of the Board from 5 to 7 in 
which 4 will be outsiders. In addition he 
directed appointment of a paid Exeecntive 
Officer by the Commissioner and also 
directed e of a scheme en a 
line of a schemed temple of that nature, 
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It. was observed that no consultation is 
necessary. Sub-section (6) quoted abova 
provides for modifying or cancelling any 
scheme after consulting the trustee and 
the persons having interest. In the pref 
sent case, the Endowment Commissioner’s 
order amounts to cancellation or substan- 
tal modification of the existing scheme 
without observing the mandatory require- 
ments of Section 42 (6). Thus. the ord 
in clear violation of law is invalid 
and must be set aside and the mattey 
remitted back to the Endowment Coms 
eee for fresh disposal according fo 
wW. ; 


8. In the result. the appeal is al= 
lowed, the order of Endowment Com= 
missioner is set aside and the matter rée 
mitted back to-him for fresh disposal 
according to law. He is to dispose of the 
matter after observing the requirements 
contained in Section 42 (6). In the cit= 


cumstances, there will be no order as fo 


costs, 
Appeal allowed. 
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M/s, Abdul Sakoor Umar Sahigara, 
S v. Harachand Dey, Opposite 


` Civil Revn. No. 377 of 1970, D/- 4-1» 
1972 from order of S. Das, 3rd Addl. Sub. 
J. Cuttack in T. M. S, No. 109 of 1966. 

Civil P. C. (1908), S. 11 — Interlo- 
cutory orders -— Several applications, 
calling upon plaintiff to produce account 
books, rejected by Court — Revision ap- 
plication against such ordérs dismissed by. 
High Court — Orders though interlocu- 
tory in nature would act as res judicata 
against er similar application, unless 
applicant can show that new grounds haye 
subsequently emerged. AIR 1964 SC 993 
& AIR 1951 Nag 212, Rel. on. (Para 5) 


Cases Referred: Chronological Paras 
ATR 1964 SC 993 = (1964) 5 SCR 
946, Arjun Singh v. Mohindra 
Kumar 
AIR 1951 Nag 212 = TLR (1950) 
Nag 690, Miss Rajul Raoji v. 
Provl Govt of C. P. and Berar Z 
_A, K. Rao, M. K. C. Rao and Miss G. 
akshamma, for Petitioner: U. N. Misra, 
for Opposite. Party. 
; ORDER:— The plaintiff is the peti 
tioner. 

2 Tbe facts giving rise to this re= 
vision are as follows.—— 

The plaintiff filed a suit for recovery, 
of Rs. 60.000/- odd on the basis of a pes 
curity bond alleged to have been executed 
by the defendant on 7-8-1963 for Rupees 
97,000/- odd on settlement of accounts 
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between the parties, The defence in short, 
is that the plaintiff had supplied articles 
worth only Rs. 60,000/- odd, but in collu- 
sion with the defendants agent manl- 
pulated the latter’s accounts to show sup- 
ply of articles worth Rs. 97.000/- odd. 
Before filing of the written statement. the 
defendant filed a petition for directing 
the plaintiff to produce his bills which 
was rejected. The written statement was 
filed in April. 1967. Thereafter, the de- 
fendant filed another petition on 9-1-1968 
before the trial Court for directing the 
plaintiff to produce his accounts relating 
to past transactions between the parties. 
On objection by the plaintiff, the said 
petition was rejected. On 29-1-1968. The 


defendant preferred C. R. No, 61 of 1968 g 


against the said order of rejection. but 
the same was withdrawn on 20-6-196% 
On 4-3-1968, the defendant filed another 
petition for’ directing the plaintiff to 
‘produce his accounts for the period 
from 1-1-1961 to 7-8-1963. ‘This was dis- 
missed for default on 28-3-1968. On 
29-3-1968. the. defendant filed another 
petition for restoration of the same and 
ultimately it was restored and by order 
dated 17-8-1968 the petition of the de- 
fendant was rejected on merits. Against 
this order. the defendant preferred C. R. 
No. 361 of 1968 and the same was dis- 
missed by the High Court on 12-8-1969. 
Hearing of the suit commenced on 3-9- 
1970 on which date, the P. Ws, and 
D. Ws. were examined and the suit was 
posted to 9-9-1970 and thereafter to 16-9- 
1970 for arguments. On 16-9-1970 and 
17-9-1970, arguments were heard and the 
suit was reposted to 19-9-1970. On 18-9~ 
1970, the defendant filed a petition for 
recalling P. W. 1 and directing him to 
produce his books of accounts for the 
period from 7-4-1960 to 7-8-1963. On 
19-9-1970. the suit was posted to 29-9-1970 
for judgment and for orders on the peti- 
tion dated 18-9-1970. After two or three 
edjournments, ultimately the learned 
Additional ‘Subordinate Judge passed an 
order directing the plaintiff to produce 
his books of accounts for three years from 
7-4-1960 to 7-8-1963 relating to his busi- 
mess transactions with the defendant. It 
is this order which is under challenge in 
this revision. a 

_ 3.. The main contention of learned 
Counsel for petitioner is that when suc- 
cessive petitions by the defendant for 
directing the plaintiff to produce his books 
of accounts had been rejected and the 
orders of rejection also confirmed by the 
High Court in revision. the trial Court 
committed a gross error in allowing a 
fresh petition on the same grounds with 
the same prayers without paying any re- 
gard to the finality of orders passed on 
the previous petitions. On the other 
hand. it is contended on behalf of op- 
posite party that orders on this petition 
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being interlocutory in nature. the previous 
orders .will not operate as res judicata, 
and therefore, the trial Court: had juris- 
diction to pass the impugned order if it 
felt that in the interests of justice the 
plaintiff should be directed to produce his 
accounts, 


4. It is, no doubt. true that the 
bar of res judicata under Section II, 
Civil P. C, may not be applicable to all 
types of interlocutory. orders. At the 
same time. it cannot be disputed that 
matters which have attained finality by 
orders at some stage of the suit of pro- 
ceeding cannot be reagitated at subsequené - 
stage on the same grounds. In the deci- 
sion reported in AIR 1964 SC 993. (Arjun 
ingh v. Mohindra Kumar). it is observed: 


“Tt is needless to point out that in= 
ferlocutory orders are of various kinds} 
some like orders of stay. injunction of 
receiver are designed to preserve the 
status quo pending the litigation and to | 
ensure that the parties might not be pre- 
judiced by the normal delay which the 
proceedings before the Court usually take. 
They do not, in that sense, decide in any 
manner the merits of the controversy in 
issue in the suit and do not, of course, 
put an end to it even in part. Such 
orders are certainly capable of being al- 
tered or varied by: subsequent applica- 


tions for the same relief, though normal« 


liy only on proof of new facts or new 
situations which subsequently emerge. As 
they do not impinge upon the legal 
litigation the 
principle of res judicata does not apply 
to the findings on which these orders are 
based, though if applications were made. 
for relief on the same basis after the . 
same has once been disposed of the Court 
would be justified in rejecting the same 
as an abuse of the process of Court”. 

A similar question came up for consi- 
deration before the Nagpur High Court in 
the decision reported in AIR 1951 Nag 
212, (Miss Rajul Raoji v. Provl Govt., 
C, PL & Berar). That was a case where 
plaintiff: filled an application for. directing 
the defendant. to produce certain docu- 
ments and the latter claimed privilege 
against their production. The claim of 
privilege was upheld and the application 
was rejected. That order remained unchal- 
lenged. A subsequent application for the 
same purpose was filed and was rejected. 
Against this latter order..a revision was 
It was held that it was not open 
+o the plaintiff to reagitate the matter 
ple had been concluded by the previous 
order. 


5. In the present case, admittedly, 
successive applications with the same 
prayer on the same grounds had ` been 
made in the past and rejected. and at 
least on two occasions revisions had been 
carried to the High Court with no better 
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result. No new ground has been alleged 
in the present petition nor has it been 
pointed out that such a prayer is sus- 
tainable on grounds that have subsequent~ 
„iy emerged. When the orders passed on 
the previous occasions for the same relief 
had become final and conclusive. allow- 
ing the subsequent petition and graning 
the same relief which had been pre- 
viously rejected amounts to abuse of the 
process of Court. Therefore. the order 
of the learned Additional Subordimate 
Judge is clearly erroneous and canno{ be 
sustained, - - 

6. In the result. I allow the rəvi- 
sion with costs and set aside the imptgn- 
ed order. After close of the evidence of 
both parties, the suit still remains un- 
disposed of since a long time. The trial 
Court should dispose of the suit at a very 
early date, 
Revision allowed. 
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, G. K, MISRA. C. J. AND.S, 
l | ACHARYA, J. 


Digambar Pradhan, Petitioner v. 
Arjuna Pradhan, Opposite Party. 


Original Jur. Case No. 147 of 1971, 
D/- 7-12-1971. 


Constitution of India, Arts. 226, 227 
= Alternative remedy available. 
(Para 3) 


‘Where the point canvassed before the 
High Court for quashing the impusned 
order could be adequately canvassed in 
an appeal against the order, the High 
Court will not exercise its jurisdiction 
ander Arts. 226. 227. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1970 SC 276 = (1970) 1 SCR 

852. Jitendra Bahadur Singh v, l 
- Krishna Behari 2 
AIR 1966 SC 773 = (1967) 1 SCJ 

762. Dr. Jagiit Singh v. Giani 

Kartar Singh 
ATR 1964 SC 1249 = (1964) 6 SCR 

238, Ram Sewak Yadav v. Hus- 

sain Kamil Kidwai 2 

B. Patnaik. for Petitioner: S. Misra 
{2} and B. Das. for Opposite Party. 

G. K. MISRA, C. J.:— The petitioner 
and the opposite party contested for the 
Sarpanchship of Tileswar Grama Pan~ 
chayat. The election took place on 2-6- 
1970. The petitioner’s case is that the 
results were published on 11-6-1970 and 
he was declared to be duly elected. The 
petitioner secured 1157 votes while the 
opposite party secured 1126 votes. Tnrere 
was thus a difference of 31 votes. The 
opposite party an application 
for inspection and ye-counting of the 
rejected ballot papers) The Munsif, 
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Boudh allowed the opposite party’, § ap= 
plication and directed inspection and ree 
counting of the rejected ballot papers. 
It is against this order dated 4-1-1971 
that this writ application has been filed 
under Articles 226 and 227 of the Cons 
stitution. 


2. Mr. Patnaik for the petitioner 
contends that the opposite party did noi 
plead the necessary material facts justi- 
fying the prayer for inspection and Te- 
counting, He refers to paragraph 10 of 
the election petition which runs thus:-~ 

“That about 100 valid votes cast in 
favour of the petitioner in the entire 
election have been illegally rejected. Al- 
though the petitioner’s symbol “Bird and 
its compartment” bore seal mark or marks 
yet the same were rejected on the ground 
that the sea] was not clear or double. 
About 300 votes of the petitioner were 
rejected and out of the same about 100 
votes of the petitioner have been Te- 
fected ‘as aforesaid: The petitioner 
would be able to prove the aforesaid al- 
legation when the petitioner’s rejected 
ballot papers are produced in court.” 

Mr, Patnaik contends that the afore- 
said paragraph not only does not contain 
a concise statement of material facts as 
required under Section 33 (1) (a) of the 
Orissa Grama Panchayat Act, 1964 (here- 
inafter to be referred to as the Act), but 
clearly states that material facts would 
be proved only after scrutiny of the bal- 
lot papers produced in court. He places 
reliance on AIR 1964 SC 1249 (Ram Se- 
wak Yadav v. Hussain Kamil Kidwai); 
AIR 1966 SC 773 (Dr. Jagiit Singh v. 
Giani Kartar Singh) and AIR 1970 SC 276 
(Jitendra Bahadur Singh v. Krishna Be- 
hari) in support of the contention that 
unless material facts are pleaded the 
Court cannot make a fishing and roving 
enguiry and allow inspection and. recount- 
ing of ballot papers. For reasons given 
hereunder we do not propose to express 


- any opinion on the argument on merits. 


"3. Under Section 38 (4) of the Act 
any ‘person aggrieved by an order of the 
Munsif may within thirty days from the 
date of the order prefer an appeal before 
the District J udge having jurisdiction who 
shall. after giving the parties. an oppor-~ 
tunity of being heard. confirm. reverse, 
alter or modify the order of the Munsif. 
The point urged by Mr. Patnaik can be 
fully canvassed in appeal. Law is now 
well settled that this Court can exercise 
jurisdiction under Articles 226 and 227 
of the Constitution even in relation to a 


case where there is an equally efficaci-|. 


ous alternative remedy. But the Court 
must always exercise discretion whether 
the jurisdiction should be: exercised or 
not. When we are satisfied that the afore- 
said point can be canvassed adequately 


in appeal we do not propose to exercises 


Ta 
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our jurisdiction in this case. In other 
words. in appeal it is open to Mr, Pat- 
maix to contend that the inspection and 
recounting that has been permitted by 
the Munsif is not justified by law. A 
direct case on the point is to be found in 
ATR 1966 SC 773. There the Tribunal 
directed imspection and on recounting it 
was found that the defeated candidate 
had obteined more votes than the suc- 
cessful candidate. In appeal the High 
Court took a different view. The Supreme 
Court examined the entire matter and 
came to the conclusion that the facts and 
circumstances of that case did not justify 
the order of the Tribunal allowing in- 
spection. Accordingly, their Lordships 
upheld the judgment of the High Court 
quashing that order and expressed the 
view that it was unnecessary to further 
examine whether on recounting the ap- 
pellant in that case had got more votes 
than the respondent, 

4. In this case the counting had 
not been made. On recounting it may 
be that the petitioner before us may suc- 
ceed before the Munsif. He had also 
taken a further point on the question of 
limitation. The net effect of the entire 
trial being gone into may result in the 
petitioner’s success not necessitating the 
examination of the aforesaid question to 
be raised by Mr. Patnaik a a later stage. 
We do not consider that this is a fit case 
in which we should exercise our juris- 


diction under Articles 226 and 227 of the- 


Constitution despite existence of an 
equally efficacious alternative remedy. 

5. It is only on this ground that 
we dismiss the writ application, but in 
the circumstances without costs. The 
stay order is vacated and the Mumsif is 
directed to take steps for expeditious 
disposal of the case. 

ACHARYA, J. 6. IT agree. 

Petition dismissed. 
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PATRA, J.:— This fs an appeal by: 
defendants i and 2. The suit giving rise 
to this appeal was instituted by the State 


of Orissa respondent No. 1 for recovery; 


of Rs, 12,999.53 P. with subsequent ins — 
terest at six per cent, per annum from 
all the defendants in the following cire 
cumstances: Defendants 1 to 3 are the 
sons of late Appanna Das and were living 
jointly with him with Appanna Das as 
the Karta of the family. The joint famis 
ly was carrying on business of buying 
and selling . foodgrains. Late Appanna 
Das applied to the Collector of Ganjam 
for being appointed as a Purchasing 
Agent of paddy under the paddy procur- 
ing scheme in operation in the year 1958+ 
59. His application was allowed and he 
was appointed as purchasing agent for the 
Parlakhemedi Zone. In accordance with 
the procedure prescribed, Appanna Das 
executed an agreement dated 31-1-1959 

and furnished security deposit of Rupees 
T 1.259/_ and also executed a personal Se~ 
curity bond for Rs. 10,000/- and furnish» 
ed two sureties, namely, defendants 4 and 
5 each of whom executed a surety bond 
for Rs. 5,000/- for due performance of 
the agreement by Appanna Das and for 
payment of any amount that the latter 
mignt owe to Government relating to 
the agreement. Subsequently on the ap» 
plication of Appanna Das, a total sum of 
Rs. 21,000/- was advanced to him by the 
Collector. Ganjam in three instalments 
Rs, 8,000/-, on "30-3-1959. Rs. 9,000/- on 
6-4-1959 and Rs. 4,000/- on 26-5-1959, 
While the said contract of purchasing 
agency was in operation, Appanna Das 
suddenly died on 4-6-1959. The stocks 
of paddy in the depots maintained by. 
him were seized by the orders of the 
Collector and a sum of Rs. 11,515.97 p, 
was realised by the sale thereof. The 
advances made to Appanna Das carried 
interest at six per cent, per annum and 
after adjustment of the proceeds-of the 


. sale of paddy towards the total amount 


due from Appanna Das it was found that 
a sum of Rs, 12,999.53 p. was still due 
from him. A notice of demand was issued 
on 28-10-1963 to defendants 1 to 3 and 


‘another notice to defendants 4 and 5 calls 


ing upon them to pay up the amount. 
But they failed to make the payment. Y 
was alleged that defendants 1 to 3 being 
fhe undivided sons and legal representa= 
tives of late Appanna Das and having 
succeeded to his property by way of sur 
vivorship are under a legal obligation to 
discharge his liabilities and that defende 
ants 4 and 5 as sureties are also liable 
to pay the amount. 


2. All the defendants contested the 
suit. It is the case of defendant No. T 
that in the year 1956, he had separated 
from “his father in mess, residence and 

roperty and consequently he was no? 
fiable to to discharge any liability which 


. result that 


1972 
Appanna Das might have incurred in the 
year 1958-59. 

3 Defendant No. 2 contended -hat 


long before 1959, he had been given away, 


in adoption by his natural father Appenna 


Das to his maternal grandfather. Radha-. 


krishna Sahu of Parlakhemedi and con- 
sequently he was not liable to discharge 
a debt which Appanna Das might have 
incurred in the year 1958-59. It was 
further averred by him that when 
Appanna Das died it was found tha- he 
had a liability of Rs. 18,000/- to the Co- 
operative Society. The latter threatened 
to proceed against the properties of Ap- 
panna Das. It was at that stage that de- 
fendant No. 3 and his mother approached 
this defendant to purchase some of fhe 
properties of Appanna Das and Jiquiklate 
his liabilities and accordingly on £2-6- 
- {1959 defendant No. 2 purchased under the 
sale deed Ext. M those properties fcr a 
sum of Rs. 18,000/- which was paid to 
the Co-operative Society in full satis- 
faction of its dues against Appanna Das. 
In view of the claim made by him that 
he had been adopted to another family, 
he disclaimed any liability to pay ur the 
dues of Appanna Das. 


4. Defendant No. 3 the minor son 
of Appanna Das appearing through the 
Court guardian contended that the busi- 
mess of purchasing agency being a hazard- 
ous and speculative business was Abyaba- 
harika in character and consequently he 
was not liable to pay up the suit dues. 
It was his case that the real persons who 
were carrying on the business were de- 
fendants 4 and 5 and Appanna Das was 
merely a -mame-lender and that his 
family was not in any way benefitel by 
the business. It was contended by him 
that he had not inherited any property 
from. his father and as such was not Hable 
to discharge his debts. It is also con- 
tended by him that the interest claimed. 
is excessive and the suit is barred by 
limitation. 

5. Defendants 4 and 5 Sentended 
that the surety bonds were not reac out 
and explained to them when their sig- 
natures were obtained thereon, that. the 
advances alleged to have been mace to 
Appanna Das by Government were with- 
out their knowledge and that after the 
death of Appanna Das. there was neglig- 
ence on the part of the Collector to seize 
the stocks of paddy immediately with the 
considerable quantities of 
paddy were removed from the dəpots 

maintained by Appanna Das. In the cir- 
cumstances stated above, they pleaded 
that they are not liable for the suit dues. 


6. The learned Subordinate Judge 
disbelieved the plea of separation set up 
by defendant No, 1 and held that he was 
living jointly.. with. his father Apranna 
Das at the time of the latter’s death . He 
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accepted the plea of adoption set up by 
defendant No. 2 but proceeded to consi- 
der the question whether alienation of 
properties in his favour under Ext. M 
was for consideration and held that Ext. M 
is a collusive document and conferred no 
title on defendant No. 2 in respect of the 
properties covered by the sale deed. The 
learned Subordinate Judge rejected the 
Plea of defendants 4 and 5 that they sign- 
ed the surety bond without being aware 
of the contents thereof and that conses 


quently they are not liable under the 
same. Regarding their Ilability, ‘the 


learned Judge came to the conclusion 
that defendants 4 and 5 are individual- 
ly Hable for ry suit amount subject to 
the maximum amount for which each of 
them stood surety. The issue of limita- 
tion Was answered in favour of the plain- 

In the result, he passed a decree 
for the amount imed together with 
future interest thereon at three per cent 
per annum against all the five defendants 
saddling defendants 1, 3. 4 and 5 with 
costs of the suit. Being aggrieved by the 
judgment and decree passed by the 
learned Subordinate Judge. defendants 1 
and 2 alone have filed this appeal. 


T. So far as defendant No. 1 is 
concerned, the only point for considera- 
tion is whether there is any truth in the 
defence set up by him that he bad sepa- 
rated from his father Appanna Das in 
1956. In support of his case on this point, 
he relies on hig evidence (D. W. 13) and 
the evidence of D. Ws. 1, 8, 9 and 12. 
D. W. 1 is the son-in-law of late Ap- 
panna Das. He says that about four ‘years 
before Appanna Das’s death. defendant 
No. I had separated from him in mess 
end residence and got certain properties 
towards his share. As the son-in-law of 
Appanna Das he is a competent witness 
to depose about- this fact and his evi- 
dence cannot be discarded merely on the 
ground. as appears to have been done by 
the. learned Subordinate Judge, that 
D. W. 1 was not aware if any registered 
partition deed was executed. D. W. 8. 
Haribandhu Biswasray is a resident of 
Parlakhemedi and says that he was once 
invited by Appanna Das to settle the dis- 
putes between him and his son defen- 
dant: No. 1 who was insisting to sepa- 
rate from his father. This was some- 
where about 1954 or 1955. Obviously he 
did not effect the partition between the 
father and the son at that time but he 
learnt later that Srihari Neik (D. W. 12) 
and one Kameswar Panda amicably ef- 


‘ fected the partition between the father 


and the son and that he had heard from 
defendant No. 1 that in the said parti- 
tion, he got about 9 acres of land and a 
house towards his share. D. W, 9 Brunda- 
ban Das is a nephew of Appanna Das He 
stated that defendant No. 1 had sepa- 
rated from his father long before the 
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latter’s death. Although he was not pre- 
sent at the time of the alleged partition 
nor has he seen any document evidenc- 
ing the partition vet he being closely 
related to the family. his statement that 
defendant No. 1 had separated from his 
father cannot be lightly brushed aside. 
D. W. 12 who is one of the two Bhad- 
ralogs who brought about the partition 
states that as defendant No. 1 was not 
obedient to his father and there was con- 
stant quarrel between the wife of defen- 
dant No. 1 and the wife of Appanna Das, 
partition took place. D. W: 13 is defen- 
dant No. 1 and he deposed that he sepa- 
rated from his father five years before 
the latters’ death and in that partition, 
he got 9 acres of land, a house and a 
cow-shed towards his share Subse- 
quently to the partition. he executed the 
document. Ext. K dated 2-6-1956 relin- 
quishing in favour of his father Appanna 
Das and his brother defendant No. 3 all 
his rights in the properties which fell to 
the share of Appanna Das and defendant 
No. 3 in the partition. <A little more than 
three months thereafter. Appanna Das on 
behalf of himself and his minor son de- 
fendant No, 3 executed the - document 
Ext. K-1 relinquishing in favour of de- 
fendant No. 1 their right in the proper~ 
- ties which fell to the share of the latter 


in the partition. Both Exts. K and K-1. 


are registered documents and their genui- 
meness cannot therefore be doubted. Al- 
though under notice Ext, 10 dated 28-10- 
— 91963, the Collector of Pam called upon 
defendants 1, 2 and 3 and their mother 
to pay up the suit dues and in reply 
thereto in Ext, 11 (b) dated 20-12-1963, 
defendant No. 1 disclaimed his liability 
on the ground that he had separated 
from his father before the latter’s death 
and reference is made in this reply to the 
deed of relinquishment Ext. K, the plain- 
_tiff has nowhere alleged in the plaint that 
` the deeds of relinquishment Exts. K an 
‘K-11 are sham and nominal ancients 
‘nd had been executed for some ulterior 
purposes. Reference is made in Exts, K 
and K-1 to the prior. partition and to the 
fact that in the said partition, properties 
in respect of which defendant No.l re- 
linquished his right under Ext. K had 
fallen to the share of Appanna Das and 
his son defendant No. 3 and the proper- 
ties in respect of which Appanna Das 
end his son defendant No. 3 relinquished 
their rights in the documents Ext. K-1 
had fallen to the share of defendant No. 1. 


8. The learned Subordinate Judge 
was of opinion that Exts. K and K-1 do 
mot afford any support to defendant No. 
R's plea of partition because- these two 
. documents neither purport to be nor in 
fact are deeds of partition. In expres- 
sing this opinion, the learned Judge ap- 
RP to have been completely oblivious 

of tbe circumstances under which a parti- 
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tion amongst the members of a joint 
Hindu family ean be brought about. 
Partition in a Hindu Mitakshara joint 
family is a severance of the joint status 
and consequently is a matter of indivi- 
dual volition... All that is necessary to 
constitute a partition is a definite and 
unequivocal indication of his intention by 
a member of a joint Hindu family to 
separate himself from his family and en- 
joy his share in severalty. This principle 


is so elementary and fundamental that 


mo authority is required to support it, 
Tt is. however, necessary that. such des 
claration of intention should be to the 
knowledge of the persons affected there- 
by and once a member of a joint Hindu 
family has. clearly and unequivocally 


‘intimated to the -other members his des 


sire to sever’ himself from the joint 
family, there is immediate severance of . 
the joint status. The intention to sepa» 
rate may be evinced in different ways 
either by explicit declaration or even by 
conduct, It is having regard to these 
principles that the true import of Exts. 
K and K-1 has to be construed. The 
joint family of Appanna Das consisted of 
himself and his three sons Defendants $, 
2 and 3. The case of defendant No. 2 
that while he was still a young boy he 
was given away in adoption to his mater- 
nal grandfather thas been accepted by 
the Subordinate Judge and the registered 
deed of adoption Ext, N dated 25-7-1950 
executed by his adoptive father shows 
that the adoption took place on 30-5- 
1949. At the time of the alleged parti- 
tion of defendant No. 1 from the joint 
family in 1956. the joint family consisted 
of Appanna Das and his two sons de- 
fendants 1 and 3. Ext. K was executed 
by defendant No, L and Ext, K-1 by 
Appanna Das and defendant No. 3. In 
each of these two documents. there fs a 
recital about -a previous partition by 
which -defendant No. 1 had separated 
from the family and was allotted some 
properties. Exts. K and K-L may not be 
deeds of partition. but the- recitals made 
therein cannot leave anybody in doubt 
that there was..a-prior partition in thel’ 
family, At any rate.’ the recitals in Exts 
K and K-1 would amount to expression 
of intention by defendant No. 1 to sepa- 
rate himself from the ‘joint family and 
to enjoy his share separately. ‘These 
documents the - genuineness of which is 
not open to any doubt completely sup- 


. port the oral evidence let in on the ‘side 


of defendant No, 1 regarding the alleged 
partition. Ext. P/2 which are entries in 
Panchayat Tax Demand Register of the 
Gerabandh Grama Panchayat show that 
Appanna Das and defendant No. 1 had 
been assessed separately to tax. thereby 
lending further credence to defendant 
No.. 1°s case of a prior partition. .. The: evi- 


dence on record both oral and documen= © 


(972 


tary establish beyond dowbt that defen- 
dant No. 1 had separated from his father 
Appanna Das in 1956, and consequently, 


‘the will not be liable for the suit liabi- 


f 


lity which Appanna Das admittedly in- 
curred in the year 1959. The appeal so 
far as it relates to defendant No. 1 must, 
therefore. be allowed. 

9. So far as deferdant No, 2 is 
concerned, it has already been stated that 
the learned Subordinate Judge has 
found that defendant No. 2 had been given 
away in adoption to his maternal grand- 


father long before Appanna Das had in~ . 


curred the suit liability. But it is sur- 
prising to find that the learned Judge had 
also passed a decree against defendant 
No. 2 for the suit amount This was ob- 
viously done because the learned Judge 
has found that after the death of Appanna 
Das. defendant No. 2 had obtained from 
defendant No. 3 and his mother a sale 
deed in respect of the prcperties left be- 
hind by Appanna Das and that the sale 
deed is collusive and not supported by 
consideration. Assuming that such a find~ 
ing is called for in the suit and is correct, 
still it is difficult to understand how on 
that account defendant No, 2 would be~ 
come liable to discharge the suit debt. 
If it is plaintiffs case that the sale deed 
Ext. M under which deferdant No. 2 had 
purchased the properties is collusive and 
without consideration it is open to the 
plaintiff to proceed against those proper- 
ities in execution of the decree obtained 
against defendant No. 3 and it is at that 
stage when defendant No. 2 would claim 
the properties on the besis of his sale 
deed Ext. M., that the Court would be 
called upon to decide about the validity 
of such a claim. An investigation regard~ 
ing the validity of Ext. M in the present 
proceeding is wholly unwarranted special- 
ly so because no issue regarding thereto 

been raised in the suit. We would 
accordingly set aside the finding of .the 
learned Subordinate Judge regarding the 
validity of the sale deed Ext. M and leave 
the question open to be decided as and 
when any claim is preferred thereunder 
by defendant No, 2. 

10. Defendants Nos, 3. 4 & 5 have 
mot filed any appeal against the decree 
and consequently the decree passed 
against them would stand. Under the 
surety bonds executed by defendants 4 
and 5 each of them had undertaken liabi-~ 
lity only to the extent of Rs. 5,000/- and 
this is also so found by tie learned Sub 
ordinate Judge in para. 14 of his judga 
ment. But in passing the decree he has 
not limited the liability of each of the 
defendants 4 and 5 to the extent of Rs. 
5,000/- which ought to have been done. 

11. In the result, we would allow 
the appeal and set aside the decree in so 
far as it is against defendants 1 and 2. 
The decree in so far as it relates to dew 
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fendants 3, 4 and 5 would stand subject 
to the modification that the liability of 
each of the defendants 4 and 5 is limited 
only to Rs. 5.000/-. The plaintiff (respon 
dent No. 1) shall pay to the appellants the 
costs incurred by them here and in the 
Courts below. Defendant No. 3 would 
mot be personally liable but his liability 
would be limited to the extent of the 
assets of his father late Appanna Das in 
his hands. 
S. K, RAY, J.: 12. I agree. 
Ordered accordingly. 
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Contract Act (1872), S. 45 — Payment 
of rent to one of the two co-lessors —~ 
Liability when discharged. 

In the absence of proof of agreement 
between two co-lessors that the rent paid 
should be held by them jointly or of a 
mutual grant of authority between them 
to receive the rent. the tenant by pay- 
ment of rent to one of the cc-lessors was 
not discharged from his liability to pay 
rent to the other and consequently the 
other was entitled to one half of the rent 
from lessee. AIR 1952 Mys 68 & ILR 
(1968) Cut 306. Followed AIR 1957 Madh 
Pra 5, Not followed. (Paras 4.5 & 6) 
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; ORDER:— This is a revision applica- 
tion by the plaintiffs against an appellate 
order of the Subordinate Judge. Baripada. 
One Kanakabala was the admitted owner 
of the disputed house. She had three 
sons Braja Gopal. Gosta Gopal and Nital 
Gopal. Braja Gopal died in 1965 and 
his widow is Manibala (plaintiff No. 3). 
Manibala’s sons and daughters are plain- 
tiffs 1, 2 and 4 to 8. Gosta Gopal is 
plaintiff No. 9. Nitai Gopal’s wife was 
Ashalata and her two daughters are 
Sobha and Krishna. Braijia Gopal died in 
the year 1965. Nitia in 1953 and Ashalata 
in 1962. The disputed house was let out 
to the defendant on a monthly rent of 
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Rs. 30/~ by Gosta Gopal and Ashalata. 

The registered deed of lease is Ext. B. 

The plaintiffs filed M. S. No. 27 of 1967 

against the defendant for recovery of ar- 

rears of rent alleged to be due from him 
from January 1965 to May 1967. 


_ 2 The defendant pleaded that as 
Gosta Gopal and Ashalata had jointly let 
out the disputed house to him. he was 
paying rent to them jointly, that after 
Asha’s death in 1962. he paid rent jointly 
to Gosta and Asha’s daughter Sobha till 
December, 1964 and that from January, 
1965 till the end of December. 1966 he 
paid the rent exclusively to Sobha. It 
may be stated here that before M. S. 27 
of 1967 was instituted, Braia Gopal’s heirs 
had filed a suit T. S. 63 of 1965 for parti- 
tion claiming a half share in the proper- 
ties belonging to Kanakabala. According 
to them. Gosta Gopal was entitled to the 
other half share and that Nitai Gopal’s 
branch was not entitled to any share We 
are not in this case concerned as to why 
Nitai Gopal’s. branch was denied any 
share in Kanakabala’s properties. The 
fact, however, is that in December, 1966 
that title suit was . disposed of and the 
prayer of the plaintiffs in that suit was 
allowed. Obviously because Nitai Gopal’s 
branch was not given any share in the 
suit house. the defendant with effect from 
January. 1967 did not pay rent due for 
the disputed house to anybody.’ 


3. After hearing the parties, the 
fearned Munsif who tried the suit arriv- 
ed at the conclusion that from January, 
1965 to December, 1966 the defendant in 
fact paid the rent due for the disputed 
house to Sobha alone but according to 
him payment of rent to one of the co- 
landlords is sufficient discharge of the 
defendant’s liability and that consequen- 
tly he cannot be called upon to pay the 
rent over again to Gosta Gopal. In view 
of the admitted fact that no rent was paid 
from January. 1967 and as in view of the 
decision in T. S. 63 of 1965 Nitai Gopal’s 
branch was not given a share in the dis- 
puted house, he passed a decree in favour 
of the plaintiffs only for Rs. 150/- being 
the arrears of rent due from: January. 
1967 to May. 1967. This decision was 
upheld in appeal by the learned Subor- 
dinate Judge. 


4. Mr. Panda appearing for the 
plaintifi-petitioners does not assail the 
finding of the Courts below regarding the 
factum of payment of rent for the period 
from January. 1965 to December, 1966 
fo Sobha. But according to him. such 
payment is not binding on the co-land- 
lord, namely. Gosta Gopal who is one of 
the plaintiffs in the suit and consequent- 
Iy his contention is that the plaintiffs are 
entitled to at best half of the rent due 
for the period from January, 1965 to 
December, 1966. It is the correctness of 
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this contention that arises for determina- 
tion in this revision application. The 


question, therefore, for consideration is 
this: When the tenant pays rent to one 


of the two co-landlords, whether such 
payment would give a full discharge to 
the tenents’ liability in the absence of 
proof that the landlord to whom the rent 
was paid had authority from his co-land- 
lord to receive the entire rent. Sec. 45 
of the Indian Contract Act which is re- 
levant may be quoted: 


_ “45: When a person has made a pros 
mise fo two or more persons jointly, 
then, unless a contrary intention appears 
from the contract. the right to claim per- 
formance rests, as between him and them, 
with them during their joint lives, and 
after the death of any of them. with the 
representative of such deceased person 
jointly with the survivor or survivors, 
and, after the death of the last survivor, 
with the representatives of all jointly”. 
This section makes it quite clear that it 
is only the joint promisees acting jointly 
who can give a valid discharge to the 
promisor. No provision has been brought 
to my notice whereunder the joint right 
of co-promisees can be exercised by only 
one of them in the absence of any agree- 
ment as between them. Reliance is plac- 
ed by Mr. Panda on a decision of the 
Mysore High Court in C. Venkatasetty 
v. Rangasetty, AIR 1952 Mys 68 which 
appears to be applicable on all fours to 
the facts of the present case. There it 
was held that in the absence of proof of 
agreement between two co-lessors that 
the rent paid shall be held by them joint- 
ly each being owner of the whole, or of 
a mutual grant of authority between them 
to receive the rent, the tenant, by pay- 
ment to one of the lessors is not discharg- 
ed from his liability to pay the rent to 
the other and consequently the other is 
entitled to one half of the rent. A similar 
view is expressed in a decision of this 
Court in Gosta Gopal Dey v. Bholanath 
Das, ILR (1968) Cut 306 where the learn- 
ed Judge held that one of the oe 
decree-holders cannot give a valid dis- 
charge of the entire decree without the 
concurrence of the other decree~holders 
and that payment of the entire decretal 
dues out-of Court to one of the several 


- decree-holders is valid only to the extent 


of the share of that decree-holder unless 
it is proved that the decree-holder. who 
granted the discharge, had the legal 
authority to bind the other decree-holders 
by his acts. As has already. been stated 
there is nothing on record to indicate that 
Sobha who received the rent for the 
period from January 1965 to December,| - 
1966 purported to do so also on behalf 
of the co-landlord Gosta Gopal or that 
Sobha had legal authority from -Gosta 
Gopal to receive rent on his behalf. In 
the circumstances, there appears to be 
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considerable force in Mr. Panda’s coa- 
tention that payment to Scbha would rot 
affect the right of Gosta Gopal to receive 
bis share of rent. 

5. Mr. Mukherjee for the opposte 
party relies on a decision of the Madhya 
Pradesh High Court in Hiralal Neksi v. 
Agarchand Gorelal, AIR 1957 Madh Fra 
5. The learned Judge appears to be of 
opinion in that case that where it is 
proved that the payment of rent by the 
tenants has been made to one of the co- 
owners it is neither just nor equitable 
that the tenant should be asked to ray 
over again to the other co-owner and 
that it is open to the other co-owner to 
bring a suit for recovery of his share 
from the co-owner who has received the 
payment. With great respect I am 1n- 
able to accept the reasoning adopted by 
his Lordship. In coming to the concu- 
sion the effect of Section 45 of the Indian 
Contract Act does not appear to heve 
been considered by the learned Judge. It 
appears to me that the view taken by 
this Court and the Mysore High Court 
referred to above is correct and is in con- 
sonance with the principle embodied in 
JSection 45 of the Contrazt Act. 

6. I would accordingly allow ‘this 
application in part and order that over 
and above what the Courts below have 
decreed in favour of the plaintiffs, the 
latter would also be entitled to recover 
from the defendant a sum of Rs, 360/- 
being half of the arrears of rent due on 
the disputed house for the period from 
January. 1965 to December, 1966. In the 
circumstances, the parties will bear their 
own costs in this Court. 

Application partly allowed. 
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G. K. MISRA, C, J. :— The petitioners 
filed an application under S. 15 (1) (c) of 
the Orissa Land Reforms Act (hereinafter 
to be referred to as the Act) for eviction 
of opposite parties 1 to 7 who are admit» 
tedly tenants under the petitioners. This 
application was dismissed for default ọn 
2-12-1968 by the order of the Revenue 
Officer (Annexure 1). The petitioners 
filed an appeal before the S. D, O., Parla- 
khemedi, under Section 58 of the Act; the 
appeal was allowed and the case was Te» 
manded to the Revenue Officer for disə 
posal on merits. Against the appellate 
order opposite parties 1 to 7 filed a revis 
sion application under Section 59 (1) of 
the Act. The A. D. (Executive). 
Ganjam, held that an appeal against the 
order of the Revenue Officer did not lie 
under S. 58 and so also a revision was not 
maintainable under 5. 59. In the penulti-+ 
mate paragraph of his judgment he, howe 
ever, examined the merits of the case 
and came to the conclusion that the 
order of dismissal passed by the Revenue 
Officer cannot be challenged under the 
provisions of the O, L. R. Act. It is 
against this order (Annexure 3) that the 
writ application has been filed under 
Arts, 226 and 227 of the Constitution. 

2. ' ‘The order of the A. D. M., EX- 
ecutive, (Annexure 3) is wholly confused 
and is the outcome of ignorance of law. 
An order of eviction passed under Sec 
tion 15 (1) (c) of the Act is appealable 
under Section 58 of the Act which runs 


thus:-—— 

“58, Appeal:-— (1) Any person ageri- 
eved by an order passed under any of 
the following sections may prefer an aps 
peal to the prescribed authority. namelys 

Sections 4, 9(4), 10, 12(2), 15. 16, 17, 
18, 19(1) fc), 20, 21, 2201), 23(2). 27, 28, 
34-A, 35, 42, 52 and 56-A. 


(2) x x x x x" 


_ Clearly Section 15 is one of the sec- 
tions which is appealable -The appeal 
before the S. D. O.. Parlakemedi, was 
competent. 
O B Section 59 prescribes the revi- 
sional authority and power. It runs thus: 
“09. Revision:— (1) The Collector 
may revise any order passed in appeal 
by any officer below the rank of a Col» 
lector under this Act and the Board of 
Revenue mav revise any order passed 
by the Collector under this Act, and the 
period of limitation for such revision 
shall be as may be prescribed. 


(2) For the purposes of sub-sec, (Tj 
the Collector or the Board of Revenue 
as the case may be may suo motu or on 
application of either party or any ine 
person call for and examine thg 
record of any matter in respect of any. 
proceedings under this Act as to the res 
gularity of such proceedings or the core 
reciness, legality or propriety of any decile 
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sion or order passed thereon and if in 
any case it appears that any such deci- 


sion or order shall be modified, annulled. 


reversed or remitted for reconsideration. 
the Collector or Board of Revenue as the 
case may be, may pass orders accordingly. 


(3) Disposal of matters under this 
section shall be as may be prescribed: 


Provided that no orders in revision 

under this section shall be passed with- 
out giving the parties a reasonable op- 
portunity of being heard”. 


Sub-section (2) makes If clear that 
the revisional jurisdiction is not restrict- 
ed as it is under Section 115 of the Civil 
P. _ It is not confined to the realm of 
exercise of jurisdiction, The power con- 
ferred is of wide amplitude and the re- 
visional authority would fully go into 
the merits of the matter. , 


_ The learned A, D. M. (Executive) ex« 
ercised jurisdiction illegally in holding 
that no revision was competen 


. 


4. His observation in the penulti~ 
mete’ paragraph of his order-is contrary 
to law. As. he rejected the revision ap- 
plication on the ground that no revision 
lies his further observation is obiter and 
is to be ignored, 


5. It is open to us to remand the 
case to the A. D. M. (Executive) to rex 
examine the matter on the footing that 
a revision is maintainable; but we do not 
propose to further protract this litigation 
as no injustice is caused to opposite parT- 
ties 1 to 7 when the matter would be 
heard on merits again by the Revenue 
Officer, __ 

"Ge We accordingly quash the order 
of the A. D, M. (Executive) (Annexure 3). 
and allow the writ application. A writ 
of certiorari be accordingly issued. In 
the circumstances parties will bear their 


own costs, 


B. K, RAY, J.:—~ 7. T agree. 
: Petition allowed, 


, 
1 
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not necessary. for recalling it 

4 (Sep) 340B 


- _ tion) Act (1954), S. 9 
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Arbitration Act (contd,) 

——S. 28 (1) — Enlarging time — Court 
extending time by one week for sub- 
mission of award — Refusal to exterd it 
further — High Court in revision, cannot 
interfere with the discretion exercised by 
the lower Court (Sep) 340C 
—~S, 89 —Supersession of arbitraticn — 
Order setting aside appointment of sole 
arbitrator — Appealable | (Jan) 29G 


——S,39—Appealable orders—An crder 
recalling the references is not an crder 
superseding an arbitration and hence it 
is not an appealable order (Sep) 340A 
——Sch. 1, R. 3 — See Ibid, 8. 23 
(Sep) 340B 

Bihar and Orissa Co.operative Societies 

Act (6 of 1935) 

See under Co-operative Societies. 


Bihar and Orissa General Clauses Act (1 of 
4917), S. 19—See Shri Kameshwar S_ngh 
Darbhanga Sanskrit Vishwavidyalaya Act 
(Bihar Act 21 of 1965), S. 10 (2) aud 
(10) ` (Oct) 393 
——-S, 27 — See Bihar Cinemas (Regula- 


Bihar and Orissa Municipal Act (1 of 1322) 
See Municipalities, 
Bihar Buildivgs (Lease, Rent and Eviction) 
Control Act (3 of 4947) . 
See under Houses and Rents. 


Bihar Cinemas (Regulation) Act (4F of 
4954), S. 5—State Government’s power of 
contro] under S. 5-(2)—Issue of direczion 
imposing condition therein as a coadi- 
tion precedent for renewal of licences — 
Legality (Oct) 4:2D 
~— S, 9 — Power to make rules — Riles 
framed under 1918 Act—Whether cam be 
deemed to be rules under the Act 

(Oct) 412C 
-—-S. 9 — Power to make rules — Rales 
can be made on subjects not covered by 
clauses (a) to (f) of S. 9 (2) (Oct) 412E 


Bihar Consolidation of Holdings and Pre- 
vention of Fragmentation Aot (22 of 
4986) . 

See under Tenancy Laws. 


Bihar Co-operative Societies Rules (19&9) 
See under Co-operative Societies, 


Bihar Foodgraing Licensing Order (4987). 

Cl. 7—District Supply Officer can give 

show cause notice and personal hearing 

to the dealer whose licence is propcsed 

to be cancelled (May) 198A 

——Cl. 7 — Licence give y a desler 
mY i 


(Oct) 412C 


Bihar Foodgrains Licensing Order {contd.) 
cannot be cancelled on a ground different 
from the one in respect of which the 
licensee has been asked to explain 

(May) 198B 
-——(C], 7—When it was not the condition 
of licence that the licensee must carry on 
wholesale business, the licence cannot 
be cancelled on the ground that the licen- 
see did not store more than 100 quintals 
of foodgrains at one time (May) 198C 


Bihar High Schools (Constitution, Powers 
and Functions of Managing Committee) 
Rules (1984) 

See under Education. 


Bihar High Schools (Control and Regula. 
tion of Administration) Act (43 of 1960) 
See under Education 


Bihar Land Reforms Act (30 of 1980) 
See under Tenancy Laws. 


Bihar Laud Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus) Land Act 


(42 of 1982) 
-See under Tenancy Laws: 


Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) 
Rules (1963) , 

’ See under Tenancy Laws. 


Bihar Laud Reforms Laws (Regulating 
Hines and Minerals} Validation Act (42 of 
4989), S. 2 — S: 2 makes it clear that by 
enacting the Act Parliament did not 


_simply validate the invalid laws passed 


by the Bihar Legislature but re-enacted 
them with retrospective effect by incor- 
porating them by reference and hence 
the Act is valid (Sep) 364A 


Bihar Minor Mineral (Concession) Rules 
(1964), R. 20— See also Constitution of 
India, Art. 226 (Sep) 364D 
——R, 20 — Levy of high rate of rent — 
Legality (Sep) 864C 
——R. 20 — Unless it is shown that any 
provision of law was violated by the 
order cancelling the minor mineral lease 
the order cannot be held invalid on the 
ground that the lease is no longer a con- 
tractual lease but a statutory lease 

(Sep) 364E 
Bihar Money-Lenders (Regulation of 
Transactions) Act (7 of 1939) 

See under Debt Laws, - 


Bihar Municipal Elections and Election 
Petitions Rules (1953) 


See nnder i a ‘a 
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Bihar Panchayat Election Rules (1959) 
See under Panchayats. 


Bihar Panchayat Raj Act (7 of 1948) 
See Panchayats. - 


Bihar Panchayat Raj Election Rules (4948) 
See Panchayats. 


Bihar Panchayat Samitis and Zilla Parl- 
shads Act (6 of 1262) 
See under Panchayats. 


Bihar Private Forests Act (9 of 1948), 
S, 27— Revision — Earlier mutation pro- 
ceedings and another case confirming 
cultivating possession of petitioners 
claiming as raiyats cannot be iguored 
‘while determining their claim (Dec) 508 


Bihar Public Land Encroachment Act (45 
of 1956), S. 6 — See also Constitution of 
India, Art, 14 (May) 195 


———S. 6 — Removal of encroachment ~- 
Section 6 being ultra vires the Consti- 
tution, orders for removal of encroach- 
ment passed under it are null and void 
, | (Apr) 187 
Bihar Rice and Paddy Procurement Order 
(1970), Cl. 2 (a) — See Essential Commo- 
dities Act (1955), S. 3 (8B) (July) 250C 
——Ci, 3 — Provision is violative of 
Art. 19(1)(g) of Constitution (July) 250D 
—— C]. 3 (4) — Provision is a very ‘un- 
reasonable restriction on fundamental 
right guaranteed under Art. 19 (1) (f) 
and (g) (July) 250H 
——C]. 3 (6)—Power under this clause to 
issue directions has to be exercised with- 
in ambit of Procurement Order—It is not 
uncontrolled or unbridled and violative 
of Art. 14 of Constitution (July) 250G 
~—-Cl. 4—It is violative of Art. 19 (1) (g) 
of the Constitution and is invalid 
(July) 250E 
D Shops and Establishments Act (8 of 
See under Shops and Establishments. 


Bihar Tenancy Act (8 of 1885) 
See under Tenancy Laws. 


: Civil Courts Rules (Patna), R. 445 — Suit 
Register — Inference from entries 

(Dec) 476A 
Civil Procedure Code (5 of 1908), S. 2 (17) 
—See Evidence Act (1872), S.74 (Jan) 18 
~——~-S.9-—-See also Land Acquisition Act 
(1894), S. 81 (2). third proviso (Dec) 482 
——S, 9 — Jurisdiction of Civil Court — 
Ouster of under S. 46 (a), Administration 
of Evacuee Property Act(1950) (Jul) 248B 


(1962), S. 16 (3) 


Civil P, O. (contd.) 
——S, 11—See also Land Acquisition Act 


(1894), S. 31 (2), Third Proviso (Dec) 482 


——S, 11 — Res judicata— Applicability 
(Jul) 248C 
——S. 11— Order in execution proceedings 
holding previous deposit made under 
decree for. specific performance was not 
good — No res judicata on subsequent 
objection by the judgment.debtor to exe- 
cution of decree from holding that the 
previous deposit was good and decree 
was executable (Aug) 322A 
——S,11— Constructive res judicata— 
Principles of—Execution proceedings 
(Nov) 429B 
S. 21 — See Tenancy Laws — Bihar 
Land Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) Act 
(Oct) 407B 
——S, 24 — Application for transfer of 
case to High Court on the ground that 
constitutionality of Section 80, Civil P. C. 
has to be decided — Constitutionality of 
S. 80 not challenged directly or indirectly 
in the case nor any issues framed on the 
pleadings of the case — Application 
cannot be granted (Apr) 158 
——S, 47—See also Specific Relief Act 
(1963), S. 28 (Aug) 322G 
——S, 47 — Suit for declaration of title 
and recovery of possession by plaintiff 
decreed in 1951—Application for execu- 
tion of decree dismissed in 1961—Second 
suit in 1963 cannot be treated as an 
application for execution (Apr) 159A 


—— S, 47 — Suit for declaration of title 
and recovery of possession by plaintiff 
decreed in 1951— Application for execu- 
tion of decree dismissed in 1961—Second 
suit in 1963 on the allegation that defen- 
dant gave up possession of the suit land 
and plaintiff came in possession and was 
again dispossessed by the defendant in 
1957, cannot be treated as an application 
for execution of 1951 decree (Apr) 159B 


S. 47— Decree for eviction based on 
compromise—Executability (Jun) 222A 
——§, 47 — Where in pursuance of a 
decree for specific performance the plain- 
tif deposited the amount and subse- 
quently the decree was set aside and on 
remand a second decree was passed, the 
first deposit would enure as a deposit 
after the second decree (Aug) 322B 
——S. 48 (now repealed) —See Limitation 
Act (1908). S. 15 (1) (Jun) 227A 
——S, 80 — See also Ibid, S. 24 

(Apr) 158 
——S. 80 — Provisions of section are 
mandatory and admit of no exception 








Civil P. O, (contd.) 
even where relief claimed is in nature of 
injunction (Mar) 128B 
—~5S, 96 —Suit — Prayer for alternative 
reliefs — Court granting one of them — 
“Person aggrieved’— Appeal for grant of 
other relief —Maintainability of 

l (Sep) 341A 
—-S. 96 (3) — Appeal against consent 
decree — Decree passed without. consent 
of all parties—~Verson not party can chal- 
lenge decree as invalid in appeal 

(Jan) I7C 
—-S, 96 (3) — Appeal against consent 
decree — Compromise decree against 
minor for- which leave of Court not 
obtained—Appeal by minor (Jan) 17D 


——+S, 100—Mixed question of law and 
fact —Finding as to question of acknow- 
ledgment of liability arrived at by 
wrongly construing provisions of S. 19, 
Limitation Act (Mar) 87C 
S. 100-—Second appeal — Finding of 
fact—Interference with by High Court 
(Sep) 353B 
S. 107 — Remand of cases — Admis- 
sible evidence not admitted — Not a 
ground of interference in appeal if fading 
is based on other evidence on record 
(Feb) 43B 
—~S. 107 — Appellate Court has power 
to interfere with finding of fact based on 
appreciation of evidence (May) 186E 








___.S. 107 — Powers of appellate Court . 


under — Exercise of — Validity 
(Sep) 841B 
——S, 118 and O. 46, R. 1 — Commis- 
sioner acting under Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisi- 
tion of Surplus Land) Act is not a Court 
which can make reference to the High 
Court under S. 113 (Feb) 49B (EB) 
——~S, 115 — See also 
(1) Ibid, O. 43, R. 1 (Aug) 813 
(2) Arbitration Act (1940), S. 28 (1) 
(Sep) 340C 
(8) Hindu Marriage Act (1955), S. 24 
: (Feb) 80B 
—~S, 115 — Error of finding as to fact— 
Finding of Executing Court with regard 
to possession—Binding nature in revision 


l (Jan) 22B 
—S, 115— Failure to exercise jurisdic- 
tion — Ex parte ad interim injunction 


_ granted without considering three impor- 


tant conditions — High Court has juris- 
diction to interfere in revision 

(Mar) 128A 
—~S. 115 — Right of appeal not availed 
of — Interference in revision .(June) 219 
—5, 115 — Order of Court below res- 
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Civil P. C. (contd,) 

cinding the contract under S. 28, Specific 
Relief Act (1963), based on two points — _ 
Res judicata and lack of jurisdiction both 
of which are erroneous — Order becomes 
an error of jurisdiction and can be set 
aside under S. 115 (Aug) 322F 


——S. 115 — Election Commissioner 
appointed under Bihar .Municipal Elec- 
tions and Election Petitions Rules isa 
Court subordinate to High Court 

(Sep) 377A 
— §. 115 — For interference in revision 
in addition to existence of an error in 
jurisdiction, the impugned order must be 
a ‘case decided’ (Dec) 499A 


——S. 115 — “Case decided” — Trial 
Court’s allowing plaintiff to adduce fur- 


_ther evidence after the defendant closed 


his case was not a ‘case decided’ so as 
could suffer interference in revision 
(Dec) 499B 
——S, 115 — ‘Case decided’ —‘Case’ must 
be construed in a wider sense as will in- 
clude also decisions at various stages of 
the suit, provided they are adjudications 
of right or obligations of parties for pur- 
pose of deciding suit or proceeding 
(Dec) 499C 
—§, 115, O. 39, R. 1, O. 26, O. 6. R. 17 
and O. 41, R. 5. — ‘Case decided’ or not— 


Illustrations (Dec) 499D 
——S. 141—See 
(1) Ibid, O. 9, R. 13 (Aug) 310A 


(2) Industrial Finance Corporation Act 
(1948), S. 30 (Mar) 88A 

—-§, 146 — See Ibid, O. 21, R. 16 
(May) 179; 


(June) 227B 
——S, 148 — See also Specific Relief Act 
(1963), S. 28 (Aug) 322D 


—- 5, 148 — Extension of time—Setting 
aside a sale under O. 21, R. 89— Failure to 
deposit amount within time prescribed 
by Article 127, Limitation Act (1968) — 
Time cannot be extended either under 
S. 148 or 8. 151 (Feb) 55 
——-S, 151 — See also Ibid, S. 148 
(Feb) 55 
—-S. 151 — Inherent jurisdiction 
(June) 217A 
——§, 151 — Inherent power to restore 
plaint rejected for non-payment of court- 
fee (Aug) 289C 


— 0. 1, R. 8 — Suit for declaration that 
a trust is not charitable and public within 
the meaning of Bibar Hindu Religious 
Trusts Act (1 of 1951) — Public being 
interested as beneficiaries must be neces. 


sary party (Dec) 511 - 
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Civil P, : (contd.) 
R. 9 — panied of legal 
a of deceased plaintiff — 
. When not necessary (Aug) 304 
——QO. 1, R. 10 (2)—Addition of parties 
(June) 218 
—O,1,R. 10 (5) — Addition of defen- 
dant by amendment of plaint — Limita- 
tion in relation to claim as against such 
defendant commences from the date of 
. service of summons on him — Order 
allowing amendment not making amend- 
ment subject to limitation is immaterial 
(June) 229A 
——O. 5, R. 20 — Recourse to substituted 
service — When open (Apr) 142D 
——O. 6, R. 2 — New plea — Plea as to 
waiver of forfeiture is not ordinarily 
allowed to be raised if it is not pleaded 
in written statement (May) 200C 


—O,. 6, R. 15 — See also Panchayats — 
Bihar Panchayat Election Rules (1959), 


R. 77 (May)'164B 
—— 0O. 6, R. 15 — Verification of plead- 
ings (July) 287B 
— o. 6, R. 17 — See also Ibid, S. 115 
(Dec) 499D 
— Q. 6, R. 17 — On such terms as may 
be just — (June) 3998 


——O. 7, R. 1 (e) — Statement of facts of 
cause of action — Sufficient compliance 
of the rule (Sep) 383D 


——O, 8, R. 1 — Written statement filed 
after considerable lapse of time from first 
hearing — Refusal to grant el 
to file, justified ar) 81A 
—O. 8, R. 5 — See Ibid, O. 8, A “10 


(Mar) 81B 


——O, 8, R. 10 — Failure to file written 
statement — Effect — Suit not placed for 
ex parte hearing — Defendant can take 
part in héaring and cross examine plain- 
tiff’s witnesses (Mar) 81B 
—O.9, R. 4 — Restoration of suit 
(June) 217B 


— 0O. 9, R. 4— Restoration of plaint 


rejected for non-payment of Court fee 
(Aug) 289B 
—O,. 9, R. 9 — Bar to second suit — 
Not applicable to redemption suit — As 
the cause of action in the redemption 
suit is recurring even if the fresh suit is 
_ dismissed under O. 9, R. 8 the second 
redemption suit is not barred under the 
provisions of the Rule (July) 242B 
——O. 9, R. 13 — Setting aside of ex 
parte decree — Summons not duly served 
— Motive — Value of (Apr) 142A 
——O. 9, R. 18; S. 141 — Applicability 
"to final decree in partition suit 
(Aug) 810A 


of thirty days 


Civil P, C. (contd.) 

. 2U, R. 12 — Mesne profits _where 
a suit is brought for declaration of: title 
as raiyats or in the alternative for re- 
covery of possession~ of lands besides 
mesne profits past and future and suit 
{or declaration of title fails but the plain- 
tiff succeeds on the ground of previous 
possession, it is just and proper that the 
plaintiff should be deprived of all claims 
for mesne profits (Apr) 138G 
———, 20, R. 18 — Partition suit — 
Plaintiff cannot ask for maintenance 
during pendency of suit (Sep) 376 


——Q, 21, R. 16 — Decree-holder pur- 
chasing property in execution sale — 
Transfer of property by him — Whether 
rule applies (May) 179 


~— O, 21, R. 16 — Transferee of property 
involved in decree— Whether can execute 
the decree (June) 2278 


——(, 21, R. 64 — See Debt Laws — 
Bihar Money Lenders (Regulation of 
Transactions) Act (1939), S, 11 (Sep) 363 
——~ O, 21, R. 66 (2) — Notice for drawing 
up the sale proclamation is not required 


to specify details mentioned under sub- 
rule (2) (Feb) 6} 


Retersewratonmnnntnnits 


l =O; 21, R. 89 — See also Ibid, S. 148 © 


(Feb) 55 
wis) 21, R. 89—The prayer by the judg- 
ment.debtor in his application to the 
executing Court that a challan for the 
deposit of balance of decretal amount 
may be passed involves a prayer for set- 
ting aside sale (Sep) 347A 


——Q, 21, R. 89 — From the period of 
thirty days for depositing the decretal 
amount to set aside the sale the period 
when the order passed by the High Court 
staying the confirmation of sale was in 
operation has to be excluded (Sep) 347B 


——QO, 21, R, 92— See Debt Laws—Bihar 
Money. Lenders (Regulation of Transac. ° 
tions) Act (1939), S. 11 ` (Sep) 368 


——QO, 21, R. 95— See Ibid, O. 21, R. 16 
(May) 179 
—— O, 21; R. 96—See ibid: O. a R.16° ` 
(May) 179 
——Q, 21. R.97 — Remedy available to 
decree- holder under O. 21, R. 97 cannot be 
taken away by erroneous dismissal of exe- 
cution case for default even before expiry 
{Jan) 22A 
——QO, 22, R. 4 — Abatement of suit — ` 
Death of pro forma -defendant — Legal 
representative not impleaded— Suit abates 
only against him (Feb) 35 
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Civil P. C. (contd.) 

—-— QO, 28, K, 3—See also 
(1) Ibid, S. 96 l 
(2) Ibid, S. 96 (3) 

—— O, 23, R. 3—Partition suit—-Comgro- 

mise between plaintiffs and some of the 


(Jan) 17G 


defendants—Suit cannot be disposed of- 


in terms of compromise even regarding 
parties to compromise (Jan) (7A 


——O. 26—See Ibid, S. 115 (Dec) 499D 


——Q, 32, R. 3 — Where in a suit against 
the minors for removal of encroachment 
the pleader appointed by the Court as 


their guardian.ad_ litem accepts to acr as - 


Commissioner to find out encroachments 
and actually submits his report, he dis- 
qualifies himself from acting for the 
minors and protecting their interests 

~ (Oct) 441A 
——Q, 32, R. 3—Where in a suit institut- 
ed against the minors under the guardian- 
ship of their father the father did not 
appear for the minors and the mivors 
were placed under a pleader guardian 
who was subsequently disqualified from 
acting for the minors, the father could 
not represent the minors as they were 
parties to the suit (Oct) 4.1B 


O, 32, R. 8—Prejudice to the minors 
due to non-representation need not be 
established affirmatively where tzial 





Court’s judgment was in favour of minors 


and no attempt was made to justify that 
decision in appeal with the result that 
the appellate decision went against trem 
prejudice must be taken to have ben 
caused to minors (Oct) 411C 
mee O, 32, R, 7—See Ibid, S. 96 (8) 
(Jan) I7D 
——0O. 82, R. 7— Compromise by fathe- as 
guardian—Sanction of Court necessary” 
(Jan) -7B 
——QO, 32, R. 7--Court referring the dis- 
pute to arbitration on an application by 
the guardian-ad-litem of the minor for 
permission of the Court—Reguirements 
of O. 32, R. 7 are complied with 
(Sep) 8E3A 
——QO, 33, R. 1, Explanation — Sufficient 
means — Applicant whether able to reise 
money—Aspect not considered —Error of 


jurisdiction (Aug) 318 
——OQ. 39, R. 1— See Ibid, S. 115 
(Dec) 499D 


——QO,. 39, R. 3—See Ibid, S. 115 

(Mar) 128A 
—~-O. 39, R, 4—Application by opposite 
party for discharging ad interim ex perte 
injunction—Duty of court (Mar) 188D 


(jan) I7D . 


Civil P. C, (contd.) : 
40, R. 1—See also Industriab 
Finance Corporation Act (1948), S. 30 
l (Mar) 83A, B 
—— O. 40, R. 1— Appointment of Receiver 
— Partnership suit—Suit for distribution 
or partition of assets of a dissolved firm 
— Court can appoint a receiver as & 
matter of course and in view of bitter re- 
lationship between the partners, Court 
can appoint even a stranger as a receiver 
(Feb) 75b 
—~—— O, 40, R. 1—Appointment of Receiver 
in mortgage suit (Mar) 838G 
——— 0O. 41, R. 5—See Ibid, S. 115 
(Dec) 499D 
——O. 41, R. 33— See Ibid, S, 107 
| (Sep) 341b 
——O, 48, R. 1— Appellate orders 
(June) 217C. 
O. 47, R. 1 (Patna)—Review of order 
rejecting plaint for non. payment of court- 
fee (Aug) 289A, 


CIVIL SERVICES 


—Indian Administrative Service (Pay} 
Rules (41984), R. 3 (2-A) — Selection om 
merit — Considerations of suitability 
| (Mar) 93F (EB} 
——R. 8 (2-A)—Selection on merit 

: (Mar) 98H (FB) 
-——R. 3 (2-A) —Selection on merit — Ap- 
pointment of Chief Secretary — Question 
of seniority — Duty of writ Court 

3 (Mar) 981 (EB) 
——R, 7—Power under, is executive 

(Mar) 93L (EB) 





ES I 


Constitution of India, Art. 14— See also 
(1) Ibid, Art. 226 (Oct) 401A, B 
(2) Bihar Rice and Paddy Procurement 
- Order (1970), C1. 8 (6) (July) 250G. 
(3) Essential Commodities Act (1955), 
S. 3 (8B (July) 2104A 
(4) Evacuee Interest (Separation) Act. 
(1951), S. 9 (2) (Feb) 38A 
(5) Tenancy Laws — Bihar Land Re- 
forms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) 
Act (1962), S. 16(3) (Feb) 49A (FB} 
——Arts. 14 and 16 — Promotions of 
teachers on principles of merit and length - 
of teaching experience — Arts. 14 and 16: 
not violated l l (Jan) 4D 
——Art. 14 — S. 6 of the Bibar Publie 
Land Encroachment Act is ultra vires 





Art. 14 (May) 195 
Art, 16— See also Ibid, Art, 14 
(Jan) 4I> 


AO 
Constitution of India (contd.) 
———Arts. 16, 163 (3)— Question of promo- 
‘tion— Claim of privilege under Art. 163 
(Mar) 930 (KB) 
Art. 19—See l 


(1) Evacuee Interest (Separation) Act 
(1951), S. 9 (2) (Feb) 38A 
(2) Tenancy Laws — Bihar Land Re- 
forms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) 
Act (1962). S. 16(3) (Feb) 49A (EB) 
Art. 19 (1) (f) --See 
(1) Bihar Rice and Paddy Procurement 
~ Order (1970), Cl. 3 (4) (July) 250H 
(2) Essential Commodities Act (1955), 
S. 3 (8-B) (July) 250A 
/ —— Art. 19 (1) (g)—See also Bihar Rice 
‘and Paddy Procurement Order (1970), Cl. 3 
(July) 250D 
—— Art. 19 (1) (g), (6)—Right to carry on 
ttrade or business is not absolute one — 
Reasonableness of restrictions — Burden 
of proof (Oct) 412G 
———Art. 31—See Evacuee Interest (Sepa. 
mation) Act (1951), S. 9 (2) (Feb) 38A 


.—— Art. 31 (1)—See Bihar Land Reforms 
{Regulating Mines and Minerals) Valida- 
tion Act (1969), S. 2 (Sep) 864A 


—-—Art. 31 (2) — See Essential Commo. 
dlities Act (1955), S. 3 (8B) (July) 250A 


Art. 154—See Civil Services—Indian 
Administrative Service (Cadre) Rules 
(1954), R. 7 
— Arts, 162 and 309 — Government can 
issue administrative instructions regard- 
ing principles to be followed in promo. 
tions of officers concerned to selection 
grade posts notwithstanding absence of a 
Rule under Art. 809 (Jan) 4E 
Art, 168—See also Ibid, Art. 166 
(Mar) 95P (FB) 
Arts. 163, 164— Question of appoint. 
dng Chief Secretary coming before Coun. 
‘cil of Ministers — Ultimate step taken in 
the matter by the Chief Minister must be 
held to be the result of decision of Council 
«of Ministers (Mar) 93D (EB) 
Art. 168 (8)—Advice by Ministers— 
‘There cannot be any such distinction as 
advice given by Ministers to Governor 
and advice given on behalf of Council of 
Ministers (Mar) 93A (FB) 


Art, 163 (3)— Advice by Ministers— 
File not entirely containing advice given 
‘by Ministers to Governor~ Only portion 
which. goes to indicate advice tendered 
‘by Ministers cannot be considered by 
‘Court (Mar) 93B (FB) 
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(Mar) 98L (EB) 


I. R. 1972 Patna 


Constitution of India (contd.) . 
——Àrt. 163 (3)—Advice by Ministers— 

Process of selecting Chief Secretary uader 
Rule 3 (2-A) of Indian Administrative 


Service (Pay) Rules (1954) — Not advice 


by Ministers (Mar) 93C (EB) 
——Art. 163 (8) — Advice by Ministers— 
Authority to Chief Minister 

(Mar) 93K (EB) 
——Art. 163 (8) —Bar under— Allegations 
of mala fides (Mar) 93N (FB) 


—— Art. 164 - See Ibid, Art. 163 

(Mar) 93D (FB) 
Arts. 166, 163 — Presumption of re- 
gularity of official acts to what extent 
can be stretched (Mar) 93P (KB) 


——— Art. 226 — See also 

(1) Ibid, Art. 320 (8) (b) (Jan) 4C 

(2) Civil Services—Indian Administra- 
tive Service (Pay) Rules (1954), 
R. 3 (2A) (Mar) 931 

(3) Education — Bihar High Schools 
(Control and Regulation of Ad- 
ministration) Act (1960), S. 4 (b) 





(Dec) 465A 
(4) Land Acquisition Act (1894), S. 30 
(Dec} 496 | 
——Art. 226 — Interference in discre- 


tionary matters — Question as to who is 
more suitable for the post (Jan) 4F 


~——Art. 226 — Mandamus to quash re- 
trenchment order (Jan) 28 


Art. 226—-Where on material on re- 
cord itis not possible to decide a con- 
troversial and disputed question of fact 
the writ petition is liable to be dismissed 





_ (Feb) 69 
——Art. 226 — Direction for restoration 
of possession (Feb) 72B 


——Art. 226 — Petition under — Main- 
tainability—Selection of Chief Secretary 
-—-Compliance with Rule 3 (2-A) of Indidn 
Administrative Service (Pay) Rules (1954) 
— Does not involve quasi-judicial proce- 
dure . (Mar) 93G (FB) 
-— Art, 226 — Other remedy open — No 
bar to fling of petition in view of 
allegations and prayers made by petitioners 
that their fundamental rights had been 
affected by non-compliance with Rule 
3 (2-A) of Pay Rules and by appointment 
of respondent as Chief Secretary in illegal 
and mala fide manner (Mar) 93] (FB) 


—— Art. 226 — Order of appointment — 
Quashing of— Calling of record of lower 
Court —Necessity (Mar) 98M (FB) 
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Constitution of India (contd,) 
——Art. 226— Mala fides — Proof 

(Mar) 98Q (FB) 
Art. 226 — Suppression of material 
facts _ The rule of the Court requiring 
uberrima fides on the part of an applicant 
for an-ex parte issue of rule nisi or other 








process (May) 164A 
Art. 226—Mandamus to State Govern- 
ment (May) 176 


— Art. 226— Power of High Court — A 
question of fact cannot be interfered with 
in writ petition _ (May) 177A 
Art. 226—New point whether can be 
raised in High Court (May) 177B 








Art. 226—Delay — Writ challenging 
‘the constitutionality of the Gram Paucha. 
yat constituted under 5.3 of the Bihar 
Panchayat Raj Act (1947) eleven years 
after its constitution (May) 197 


Art. 226—Procedure—Mere assertion 
of a fact withoat any material for investi- 
gation of such fact does not entitle the 
petitioner to a writ or direction under 
Art. 226 | 
—— Art. 226—Examinee having no right 
to appear at the examination—No manda. 
mus to publish their results can issue 
(June) 239 
— Art, 226— Election dispute — Laches 
and estoppel — Effect (July) 283 


Art. 226 — The questions as to what 
area is in actual possession of the peti- 
tioner for mining purposes and what is its 
actual liability to pay dead rent for the 
area in its possession being pure questions 
of fact, cannot be determined in a writ 
proceeding (Sep) 364B 
— Art. 226—The certificate proceedings 
for realisation of rent due in respect of 
the minor mineral lease under Bihar 
Minor Mineral Concession Rules, 1954 
cannot be held to be without jurisdiction 
simply because the liability of the demand 
is in dispute (Sep) 364D 
Art. 226—Other remedy open —Whe. 
ther writ can be granted (Oct) 387D 


Art. 226—Writ jurisdiction—Scope 
(Oct) 389C 
Art, 226—Candidate passing test for 
admission to Government Medical College 
refused admission—He can file writ peti- 
tion (Oct) 401A 
— Art. 226— Patna University Act 1961, 
S. 82 — Admission to Patna Government 
Medical College — Condition that candi. 
dates admitted to other Medical Colleges 
on basis of previous test will not be con- 

















(June) 212 . 


Constitation of India (contd.) 

sidered for admission — Only Syndicate 
or Government and not Principal can lay 
down condition ~ Condition being -not 
fair and just must be quashed (Oct) 401B 


—-~-Art, 226—Dismissal of petition chal- 
lenging imposition of certain conditions 
—Petition under Art, 82-also dismissed 
in limine — Subsequent petition by other 
persons challenging imposition of those 
conditions — Former petitioner not made 
party — Held, subsequent petition was 


mainteinable (Oct) 412A 
~——Art. 226—Futile or unnecessary writ 
(Oct) 412B 


———Art, 226 — Proceedings under — Are 
Civilin nature — Averments in petition 
if not traversed must be taken to be 
admitted (Oct) 412F 
——Art, 226— Disputed question of fact 
cannot be decided in a writ petition 
(Nov) 489B 
——Art. 226 — Interference by the mem- 
bers of Legislature with the day-to-day 
administration of the Government is not 
proper and hence the act of a member of 
Legislature advocating the cause of a 
particular Government servant for pro- 
motion in a letter addressed to the Minis- 
ter is improper (Nov) 441A 


-— Art, 226—Minister can disagree with 
recommendation of officials for promo- 
tion of Government servant and take his 
own decision — But he must not act 
arbitrarily or mala fide—Minister’s order 
upsetting recommendation of officials for 
petitioner’s promotion held was arbitrary 
and mala fide (Nov) 441B 


——Art. 226—-Disputed questions of fact 
~~ Determination of, necessary for disposal 
of petition— Power under Art. 226 refused 
to be exeraised (Nov) 455B 
Art, 226—When a complaint is made 
before the High Court under Art. 226 that 
principle of natural justice has been 
violated, the High Court must decide it 
even if it relates to administrative func- 
tionaries (Dec) 465B 


ome Art, 226 — In a case of violation of 
the principles of natural justice the plea 
of exhaustion of statutory remedies before 
seeking the remedy under Art. 226 is of 
no avail (Dec) 465C 
— Arts, 226 and 227—Writ of certiorari 
-Issuance — Test applicable —- Error of 
Jaw — Error must be one manifest on the 
face of the record (Dec) 492 
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Constitution of India (contd.) 

—- Art. 226 — Petitioner submitting 
H.S.E. Certificate to Union Public Service 
Commission. — Cursory look indicating 
that date of birth was tampered with — 
High Court will not interfere with Com- 
‘mMission’s order that document was fabri- 
cated (Dec) 505 
Art, 226 — Jurisdiction — An order 


passed in excess of jurisdiction is liable 
to be quashed l (Dec) 509 


—— Arts. 226 and 227 — Disputed ques- 
tions of title involved -— Aggrieved party 
having remedy by way of suit in- Civil 
Court — Not proper to interfere in exer- 








cise of writ jurisdiction (Dec) 512 
Art. 226 (I-A) — Cause of. action — 
' Meaning of (Aug) 332A 


—— Art, 227—See also Ibid, Art. 226 
(Dec) 492, 512 
———Art, 227 — New plea — Plea as to 
judicial bias cannot be raised first time 
in petition under Art, 227 (May) 2088 


——Art. 227 — Alternative remedy — 
When a Statute provides for an alterna- 


tive remedy, unless that remedy is ex. > 


hausted, petitioner cannot move High 
‘Court, under writ jurisdiction 


(May) 208C 
—— Art, 228 — See Civil P, C. (1908), 
S. 24 7 (Apr) 158 


——Art, 254 — Working journalist in 
Bihar — Service conditions— Central Act 
of 1955 prevails over Bihar State Act 8 of 


1954 ~~ (Oct) 397 
——-Art. 309 — See Ibid, Art. 162 
(Jan) 4E 


~— Art. 311 — Upgradation of posts — 
Right of incumbent to promotion 

(July) 247 
——-Art, 320 (8) (b) — Consultation with 
Public Service Commission in matter of 


promotions, etc.-— Directory (Jan) 4A 


—— Art. 320 (3) (b) — Expression “from 


one service to another’’ — Meaning 
(Jan).4B 
—— Art. 820 (3) (b) — Requirement as to 
consultation with Public Service Com- 
mission not to be violated (Jan) 4C 


Contempt of Courts Act (32 of 1952). S. 3 
—Unconditional apology — Accepted 


(Jan) 16 


——§. 3—When the party concerned was 
neither present when the stay order was 
passed by the High Court nor there is 
evidence aliunde to indicate knowledge 


Contempt of Courts Act eoni, ) 

of the order on its part, the party cannot 
be held guilty of contempt for breach of 
the order (Dec) 465D 


CO-OPERATIVE SOCIETIES 


—-Bihar and Orissa Co-operative Societies 
Act (6 of 1985), S. 2 (a)--See also Consti- 
tution of India, Art, 226 (Nov) 455B 


——S, 2 (a) and Postal . Co-operative 
House Construction Society Ltd. Bye- 
Law 4 — Bye.laws not being statutory 
rules, it is doubtful if the rule that there 
can be no estoppel against a statute is 
applicable to actions opposed to bye-laws 

(Nov) 455A 
——§, 2 (a) and Postal Co-operative . 
House Construction Society Ltd. Bye- 
Law 4 — Employee in Post Master Gene- 
ral’s Office—If a Postal Empleyee within 
meaning of Bye-Law — Cancellation of 
his membership of society (Nov) 455C 


Sag (2)—See Constitution of India, 


Art. 226 (Dec) 492 
——S. 48 — See Constitution of India, 
Art. 226 Pee) 492, 
—Bihar Co-operative Societies Roles 


(4953). R. 39—An order passed by Assis- 


tant Registrar- of Co-op. Societies direc- 
ting amalgamation of three Societies 
under: R, 39(2) during pendency of appeal 
under R., 39 (4) is contrary to law and 
void (July) 279 


. Court-fees Act (7 of 1870) 


See under Court-fees and Suits Valua- 
tlons,. 


COURT-FEES & SUITS VALUATIONS ` 


—Court-fess Act (7 of 1870), S.7 (iv) (c) 
—Test for determining whether relief 
sought is one for a declaration in true 
sense or one for declaration with conse- 
quential relief — True test is whether 
judicial setting aside of instrument or 
decree was necessary — If necessary, ad 
valorem court. fee under S.7 (iv) (c) has 
to be paid . (Dec) 487 


——S. 17— Suit for partition—Prayer for 

displacement of title of different sets of 

defendants— Whether different subjects 
(Jun) 221 
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Criminal Procedura Code (5 of 4898), 
' S. 107—See Evidence—Appreciation of 
(Aug) 297B 
——§, 110—See Evidence— Appreciation 
OF @ =. (Aug) 297B 
—— S. 489—Sentence—Interference with 
is discretionary with High Court 
(Feb) 50C (FB) 


DEBT LAWS 


—Bihar Money Lenders {Regulation of 
Transactions) Act (7 of 1939); S. 4 — Bar 
of suit by money lender for recovery of 
Joan—Suit for recovery of loan based on 
‘hand note of date on which plaintiff was 
registered as money lender — Suit not 
barred under S, 4 (Mar) 87A 


——§. 11 — Instalment petition under 
S.11 by J. D. to pay up decretal dues by 
instalment — Competent only. if filed 
before execution sale and not afterwards 
(Sep) 363 


Deed — Construction of partnership deed 
— Dissolution clause — Clause applying 
Partnership Act (1932) in absence of spe- 
cial provision - (Feb) 75A 


Easements Act (5 of 1882), S. 15 — Plead- 
ings and proof — Plaintiff setting up in 
the plaint customary right cannot be 
allowed to succeed on basis of prescrip- 
tive right | (Dec) 479 


——S, 33—See Specific Relief Act (1963), 
S. 38 (8) (D) (Dec) 490 


——S. 35 —See Specific Relief Act (19638). . 


S. 38 (3) (D) (Dec) 490 


EDUCATION 


— Bihar High Schools (Constitution, Powsrs 
and Functions of Managing Committee) 
Rules (1964), R. 40—Decision of the Pre. 
sident—I mplications of (Sep) 882 


———R, 40 — Scope — President has to ob- 
serve rules of natural justice (Nov) 487 


— Bihar High Schools (Control and Regu- 
lation of Administration) Act (18 of 1980), 
S. 4 (b) — Grant of partial recognition on 
provisional basis to a High School — 
Notice—Necessity (Sep) 344 


———S, 4 (b) — Where for the purpose of 
giving recognition to the School, the 
Board had recognised the managing ad 
hoc committee, the Board is bound to 
give it a hearing before derecognising it 


Education — Bihar High Schools etc. Act 
(contd.) 

and recognising in its stead subsequently 
formed rival managing committee 

(Dec) 465A 
——S. 6—See Ibid, S. 4 (b) (Sep) 344 
— Patna University Act (3 of 1962), S. 10 
(12)—See Ibid, S. 20 (1)(vi)(a) (Dec) 502 


——§, 20 (1) (vi) (a)—Statutes relating to 
syndicate Cls. 2, 3, 5—Election to fill up 
vacancies—Vice-Chancellor’s withdrawal 
of agenda item on election under S, 20 (1) 
(vi) (a) in respect of vacancies caused on 
25.3-72 is correct (Dec) 502 


——§, 32 — See Constitution of India, 
Art, 226 (Oct) 401B 


Emergency Risks (Factories) Insurance 
Act (63 of 1982), S. 1 (8)—See Emergency 
Risks (Goods) Insurance Act (1962),S. 1 (8) 

E (Aug) 814A 


Emergency Risks (Goods) Insurance Act 
(62 of 1962), S. 1 (3) — Expiry of Act — 
Proceedings for recovery of evaded pre- 
miums thereafter — Whether can be ini- 
tiated (Aug) 814A 


Essential Commodities Act (410 of 1955), 
S. 3 (2) (f)—Phrase ‘holding in stock’ in- 
cludes miller or the wholesale dealer when 
he is holding in stock any quantity of rice 
not on his own account but on account 
of a third person (Jul) 250F 


——S, 3 (8B)—Constitutional validity—It 
is not violative of either Arts. 14, 19 (1) 
(£), (g) or of Art. 31 (2) of Constitution 
(Jul) 250A ° 
——S. 3 (8B) — Expression “have regard. 
to”—Expression means that the provision 
should be taken for guidance only—Fac. 
tors other than those mentioned in sec- 
tion e, g., the consumers’ interest can be 
taken into consideration while fixing the 
price (Jul) 250B 
S. 3 (8B)—Bihar Rice and Paddy Pro- 
curement Order (1970), Cl. (2) (a) — H£ 
price fixed is not illusory or arbitrarily 
low it cannot be declared as violative of 
Article 31 (2) of the Constitution on 
ground that itis inadequate (Jul) 250C 


Evacuee Interest (Separation) Act (64 of | 
4951), S. 9 (2) — Constitutionality — Not 
violative of Articles 14, 19, 31 of the 
Constitution (Feb) 38A 
——~§, 27 — Revisional power of Custo- 
dian-General — Custodian.General can 
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Evacuee Interest (Separation) Act (contd.) 
either suo motu or on an application 
revise the orders of subordinate officers at 
any time (Feb) 38B 


Evidence—Appreciation of—Evidence of 
single witness— Value of (Apr) 142B 


Appreciation of—Credibility of wit- 
nesses —The testimony of a witness, who 
has been prosecuted under Sections 107 
and 110, Cr, P. C., just afew years ago 
and there were in all 36 cases against 
him, cannot be relied upon (Aug) 297B 


Evidence Act (4 of 1872), S. 32 (7) — State. 
ment of dead person relating to authority 
to adopt recorded in adoption deed—Ad.- 
missibility — Statement is admissible 
under S. 32 (7) and also under S., 82 (8) 
being statement against the interest of 
the dead person making it (Aug) 325B 


——S, 65 (c) — Secondary evidence — 
Where the original document (Sada 
hukumnama) is not proved to have been 
lost by theft as alleged, evidence of wit- 
nesses of its contents is inadmissible by 
way of secondary evidence (May) 186A 


———S, 74—Pariwarik register under Bihar 
Panchayat Rules. 1959 is a public docu- 
ment (Jan) 18 


S. 95— Latent ambiguity in document 
—When language is clear but statement 
does not refer to existing facts or circum- 
stances, question of latent ambiguity 
arises— Oral evidence and circumstances 
are admissible to clarify meaning of 
document (Mar) 87D 


S. 101 — Mala fide — Proof — Mere 
allegation in plaint is not enough to prove 
mala fides against Minister—Heavy onus 
lies on plaintiff to prove it (Mar) 128G 


——-§S, 101 — Presumption and onus — 
Finding arrived at by the Courts below 
based on evidence both oral and docu- 
mentary adduced by the parties — The 
consideration of question of onusin appeal 
is only academic (Dec) 472A 


___.5, 101 — Burden of proof — Suit for 
declaration of plaintiff’s rayati rights— 
Ownership of the plaintiff of the suit 
land admitted — Possession and cultiva. 
tion thereof by the plaintif proved — 
Onus is on the defendant to prove that he 
is bataidar of that land (Dec) 4728 


——Ss, 101 to 104—See also Constitution 
of India, Art. 19 (1) (g), (6) (Oct) 412G 











Evidence Act (contd.) 

— Ss. 101-104— Burden of proof to show 
whether a particular document was exe- 
cuted by pardanashin lady—Burden shifts 
on the plaintiff when defendant refutes 
the allegations of plaintiff by saying that 
the lady had fullest capacity to under- 


stand the transaction (Aug) 825A 
——S, 110—See Specific Relief Act (1877), 
S.9 : (May) 186B 


——S. 114 — Letters once posted — Pre- 
sumption from (Apr) 142C 
—- S5. 114, Illus. (g) — Documents and 
their non-production — That the decu- 
ments were with the plaintiff or within 
his control not proved— Court refused to 
raise an adverse inference against the 
plaintiff for their non-production in 


Court (May) 186D 
——S, 115—See also Constitution of India, 
Art. 226 (Jul) 283 


——§, 115—Estoppel—Election — Where 
person having knowledge. of illegality in 
election proceedings participates in it, he 
is precluded from challenging validity of 
the election (Nov) 439A 
——§, 123 — Affairs of State — Appoint- 
ment of Chief Secretary — Compliance 
with Indian Administrative Service (Pay) 
Rules (1954), Rule 3 (2-A) — Evidence 
showing steps taken for selection not 
affairs of State (May) 98E (EB) 
——~S, 167—See Civil P. C, (1908), S. 107 
(Feb) 43B 
Fatal Accidents Act (13 of 1855), S. 1A — 
See Motor Vehicles Act (1939), S. 110B 


(Jul) 259B 
_..-5, 2—See Motor Vehicles Act (1939), 
S, 110B (Jul) 259B 


General Clauses Act (10 of 1897). S. 6— 
See Emergency Risks (Goods) Insurance 
Act (1962), S. 1 (3) (Aug) 8144 


Hindu Marriage Act (25 of 4958), S. 10 — 
See also Ibid, 5. 28 (Oct) 892A 


=S. 10— Decree for judicial separation 
—It is valid even if no effort was made 
by Court for reconciliation between the 
parties (Oct) 892B 
—— S, 10 (a) — Desertion by wife — Her 
leaving husband’s home is not sufficient 
—Animus deserendi at the time of leav- 
ing also must be proved (Oct) 392D 


——S. 10 ({) — Unchastity of wife— Con- 
donation thereof by husband also must be 
ascertained (Oct) 392C 
——S§, 23 (2)—See Ibid, S. 10 (Oct) 392B 


Subject Indez, A. 


Hindu Marriage Act (contd.) 


____Section 24 — No monthly allowance | 


can be granted under S. 24 for the support 
of the children (Feb) MA 
——S, 24 — Fixing amount of main- 
tenance and amount of costs to meet 
expenses of litigation are matters wholly 
within the jurisdiction of the Court under 
S. 24—High Court will not interfere in 
revision (Feb) &0B 
—— S, 28—Appeal — Appeal is maintein- 
able against decree, under S. 10 even if 
the memorandum is not accompanied by 
the copy of decree, because orders under 
the Act though named decrees are appz2al- 
able as orders (Oct) 392A 


HOUSES AND RENTS 


-Bibar Buildings (Lease, Rent and Evic- 
tion) Control Act (3 of 1947). S. 2 (di — 
“Landlord”— A son of a landlord who has 
been realising rent on behalf of all other 
heirs after the death of his father. is 
“landlord” within S, 2 (d) ` (Apr) 155A 


~——§, 2 (F)— See T. P. Act (1882), S. 105 


(Jan: 7B 
S, 11—See 
(1) Civil P. C. (1908), S. 47 
(Jun) 222A 
(2) T. P. Act (1882). S..105 


(Jan) 7B 
——S, 11 (1) (c)—Reconstruction of house 


--No ground for eviction of tenant 
(Sep) €88A 
-— S, 11A—See Civil P, C. (1908), S. 115 


(Dec) 499D 
——S, 12—Applicability—Section 12 does 
not apply to a case where extensicn of 
lease is claimed under option for renawal 
of the lease (Apr) -55B 


TR yo aĖŘŘŮŮŮ 


Indian Administrative Service (Pay) E ules 
(1954) 


See under Civil Services. 


Industrial Finance Corporation Act (15 of 
1948), S. 80 — Claim proceedings uader, 
are in nature of suits — District Judge 
acting under Section has power te ap- 
point Receiver under O. 40, R. 1, Civil 
P, C. (Mar; 883A 
— S. 30—Corporation not filing suit for 
realisation of dues under Section 69 or 
getting Receiver appointed under Sec- 
tion 69A of T. P. Act— Right to get Fecei- 
ver appointed under O, 40, R. 1, Civil 
P. C. not Jost (Mar) 83B 
— S. 30 (7), (9) and (10)—Interpretation 
—The Court directing sale under 8. 30 (7) 
or (9) can without an application for 
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Industrial Finance. Corporation Act (contd.): 
execution in the same order or by a sepa- 
rate order give directions for carrying 
that order into effect in accordance with. 
the provisions of Civil P, C. as required 
by S. 30 (10) (Sep) 34& 


Interpretation of Statutes — Temporary 
Act — Expiry of — No proceedings can 
be taken under it thereafter in absence of 
special provision to the contrary 

(Aug) 314B 
Land Acquisition Act (4 of 1894). S. 9 — 
Notice under — Notice meant for father, 
served on son, father being dead Notice: 
not properly served and case not hit by’ 
S. 25 (2) (July) 244 
—— S, 23 (2) — Statutory compensation . 
under sub. section (2) — Whether part of 
compensation for court-fee payable in. 
appeal (Aug) 294 
——§, 25 (2)—See Ibid,S.9 (July) 244 


——§, 30 — Jurisdiction of the Civil 
Court — Scope of reference under S. 30 
cannot be enlarged to that under S. 18 for 
determining amount of compensation — 
Proceedings quashed under Art. 226 of 
the Constitution (Dec) 496 
——S, 31 (2), third proviso—Suit by per- 
son interested in compensation money to 
recover it from person receiving the same 
— Jurisdiction of Civil Court not ex- 
cluded (Dec) 482 


Limitation Act (9 of 1908), S. 15 (1) — 
Applicability to S. 48, Civil P. C. (now 
repealed) ; (June) 227A 
——S, 19 — Acknowledgment — Proof— 
Hand note though reciting cash consi- 
deration in fact executed in lieu of pre- 
vious hand noie in suit operates as 
acknowledgment (Mar) 87B 


— §, 22 — See Civil P. C. (1908), O. 1, 
R. 10 (5) (June) 2294 
—Art. 62—Money had and received — 
A suit for recovery of water-tax illegally 
recovered by the Municipality is a suit 
for money had and received by the defen. 
dant for the plaintiff’s use and as right to 
refund arises in such case immediately 
Article will apply (Sep) 357 


— Arts. 142 and 144 — Suit for decla- 
ration of title and possession by a de- 
feated party against the successful party 
in S. 145, Criminal P. C. proceedings — 
Principle that possession follows title — 
Applicability (May) 186C 
—— Art, 144 — See Ibid, Art. 142 

(May) 186C 
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Limitation Act (1908) (contd.) 
64 — Ex parte final decree in 
partition suit — Starting point 

(Aug) 810B 
Limitation Act (86 of 1963), Art. 64 — 
Possession of tenant — Possession of a 
tenant is the possession of the landlord 
even if the landlord is trespasser, The 
Jandlord would be regarded to be in ac- 
tual possession of the land (Apr) 138B 


Qe rt. 


—m—Art, 127 — See Civil P, C. (1908), 


‘S. 148 (Feb) 55 
~——Art, 186 — Execution of decree — 
Starting point of limitation — Date of 


decree is the date of judgment and not 
the date on which the final decree’ was 
actually drawn (Nov) 429A 


Mahonimedaa Law —Oral gift— Essentials 
- —Delivery of possession, what consti- 
tutes (July) 279 


Mineral Concession Rules, 1960, R. 58 (2) 
and R. 59—Since there is a specific refe. 
rence to R, 58 in R. 59, R. 58 (2) must bê 


looked into and invoked for giving `a- 


grant under R.59 also and in a special 
ease the Central Government can relax 
the provisions of R. 58 (1) in the case of a 
grant under R. 59 (Nov) 460A 


——R, 58 (2)—The exercise of the special 


power under R. 58 (2) without giving re- 


sons is invalid and the lease.cannot be 
held to be with legal authority 

l (Nov) 460B 
` wR. 59 — See Ibid, R. 58 (2) 

i _ (Nov). 460A 
Mines and Mineral (Regulation and Dewe- 
opment) Act (67 of 1957), S. 6 (1), Pro- 
wiso — The exercise of power under S. 6 
(1), Proviso by the Central Government 
without giving reasons is invalid 

(Nov) 460D 
S. 31 — Where no reasons have been 
given by the Central Government for the 
exercise of the very extraordinary powers 





ander S. 31 the grant is bad and cannot 


(Nov) 460C 


Mining Leases (Modification of Terms) 
Rules (1956), R, 6 —- Terms of statutory 
lease cannot be modified (Nov) 446 


Motor Vehicles Act (4 of 1939), S. 47 — 
Conditions for grant or refusal of permit 
not exhaustive— Matters to be considered 
for giving preference (Feb) 62A 


——-S. 48 (8) (iii) (as amended by Act 100 
of 1956), S. 64 (Prior to amendment in 1959) 
and S. 64-A (Bihar amendment) — Fixing 
of timings—Not a condition of permit — 


be sustained 


Motor Vehicles Act (contd.) 

Order allowing change in timing — No’ 

appeal lies — Revision competent 
ee (Sep) 361 

——5. 57 (8) —Grant of diversion of route 

— Section 57 (8) attracted (Apr) 186A 


——S5. -62 (1) —-Granting temporary diver- 
sion of a route under S, 62 (1) is illegal -~ 
(Apr) 186B 
——-—S, 64—Power of the Appellate Board 
-~Has power to remand case for disposal 
on merits especially when all the appli- 
cants are not before it (Feb) 66A 


=S, 64-A (Bihar) — Revisional powers 
of State Government are quasi-judicial— 
Summary dismissal of revision without 
notice to applicant (Feb) 62B 


——S. 68.D — An order approving or 
modifying a scheme prepared by the 
Corporation is a judicial order — Suc- 
cessor authority has no power to review 
such order or to reconsider the objections 
and pass another order in respect of the 
same scheme (May) 162B 


-——5, 68.D (3)—An order approving or 
modifying a scheme is not required to be 
communicated either to the objectors or 
to the Corporation (May) 162A 


———§. 95 — It is not mandatory upon the © 
Insurer to indemnify persons who are 
being carried in vehicles other than those 
which carry passengers for hire or re. 
ward (July) 276C 
=S, 96 (2) Defences open to insurers 
—Itis not open to the Insurance Com- 
pany to challenge the finding in respect 
of the accident having taken place asa 
result of rash and negligent driving 
(July) 259D 
——S, 110-A—See also Ibid, S. 116 
(July) 270A 
——-S. 110.A (3) (as stood before its am- 
endment in 1969)—Application for com. 
pensation—Limitation — Delay in filing 
application condoned — Application for 
amendment of the claim made on 30-4- 
1965 not allowed (July) 209G 


——S§,110.B — Compensation in case of 
death as a result of accident — The com. 
pensation which has to be awarded must 
be “just” (July) 259B 
——S, 110-B — Fatal accident — Com- | 
pensation—-No hard and fast rule can be 
laid down about the percentage of in- 
come that the deceased was spending on 
his family (July) 270B 


{ 
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Motor Vehicles Act (conid.) 
110.D—Appeals—Appellate Court 
‘would be slow to interfere with the quan- 
tum of damages assessed by the Tribunal 
(July) 259A 
——S, 116 — Negligent and reckless 
driving—The factors to be considered for 
determining (July) 270A 


Motor Vehicles (Sihar Amendment} Act 
(27 of 1950), S. 64.A — Revisional order 
by State Government — Need not specify 
reasons if those given by inferior autho- 
rity are acceptable (Feb) 66B 


MUNICIPALITIES 


—Bihar and Orissa Municipal Kot (7 of 
1922), S. 14 (1) (2) — See Constitution of 
India, Art. 226 (May) 176 


~——S, 107. (1)—Transfer of ownership of 
building—Liability to pay tax 

* (Sep) 877B 
—— 5S, 383 (3) - Power to set aside Orders 
of Commissioner of Municipality, eser- 
cise of (Feb) 72A 
——§, 388 (1) — Inclusion of additional 
area in Notified Area — Power of State 
Government (Aug) 307 


—~Bihar Municipal Elections and Election 
Petitions Rules (1983), R. 63 — See Civil 
P. C. (1908), $.115 > (Sep) 377A 


Natural Justice — Principles. of — See 
Education—Bihar Hign Schools (Control 
: and Regulation of Administration) Act 
(1960), S. 4 (b) (Sep) 344 


Negotiable Instruments Act (26 of 1881), 
S. 4—Suit on Promissory note — Burden 
of Proof (June) 216 
PANCHAY ATS 


--Bihar Panchayat Elections Rules (1959), 
Rr. 4 and 5 — Inclusion of unnotified 
'villagesintwo Wards of Panchayat — 
Not shown that it affected the result 
of election—Election was not void 


(Sep) 380B . 


——R. 5—See ibid, R. 4 (Sep) 380B 
R. 21 (as amended) read with Bihar 
Ordinance (8 of 1970), S.4— Levy of 
nomination fee was not illegal—Rejection 
of nomination paper for not being ac- 
companied by nomination fee — Election 
not vitiated 
——Rule 21 (3)—Candidate—Who is 

(Oct) 387B 

——-Ruile 21, sub-rule (8)—Candidate de- 

positing nomination fee — Elections not 
1979 (Pat.) Indexes 2/(1)-—8 urras 





‘ 


(Sep) 380A 


Mukhia 


mandatory 


-date can be declared elected 
_-—R. 87—Tribunal has power to order 
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Panchayats — Bihar Panchayat ‘Elections 
Rules (contd.) ° l 
held— Whether fresh deposit of nomina- 
tion fee necessary for fresh elections 
(Oct) 387A - 
——R. 23 (4)+Rejection of nomination 
paper at previous election — Whether a 
ground for rejecting nomination paper at 
subsequent election © (Oct) 387C 
——R. 31—See Panchayat — Bihar Paa- 
chayat Raj Act (1948) (Aug) 290C 
——R. 51 (2) (a)-—Ballot-paper meant for 
election of a Mukhia wrongly inserted in 
ballot. box kept for Panches—Vote cannot 
be rejected as invalid for election of 
(Feb) 48 


——R, 75— See Ibid R.77 (May) 164B 


. —— R. 75 (2) (a) — Election petition not 


complying with provisions of R. 75 (2) (a) 
is to be summarily dismissed under R. 77 
(Aug) 309 

——R. 77-—-See also Ibid, R. 75 (2) (a) 
. (Aug) 309 
-~—Rr. 77, 75 — Verification to :election 
petition — Provisions of the rules are 
(may) 164B 
——R,77 — Rule is not directory but 
mandatory and the provisions of the Civil- 
P. C., apply subject to the provisions of 
the Rules — Nonscompliance with the 
Rules is therefore fatal (July) 287A 


——R. 83 (1) — Election of successful 
candidate set aside-——-Whether next candi. 
(Oct) 886 


inspection and recounting of the ballot 
papers in an appropriate case: (May) 164C 
-—R, 87-—-Amendment in Election peti- 
tions: (July) 287C 
——R.90-—-See Panchayat — Bihar Pan. 
chayat Raj Act (7 of 1948} (Aug) 290A, B 


-- Bihar Panchayat Raj Act (7 of 1948)— 
Bihar Panchayat Election Rules, R., 90 — 
Election to Gram Panchayat postponed 
in middle, for more than one year — Cal. 
ling for fresh nomination papers envisages 
fresh election — Must be held according 
to Jist of voters on date of publication of 
fresh election programme (Aug) 290A ` 
~——Rulés under'— Bihar Panchayat Elec- 
tion Rules, 1959, R. 90-—Election to Gram 
Panchayat postponed in middle for more 
than one year—Fresh election not barred 
by the Act or Rules (Aug) 290B 
—— Rules under—Bihar-Panchayat Elec- 
tion Rules, 1959, R, 31 — List of booths 
changed by Election Officer with appre. 
val of District Magistrate and published 
before two weeks of actual poll — No . 
illegality (Aug) 290C. 


-. 18 
Panchayats — Bihar Panchayat Raj Act 
_  . (contd.). 

-_——§, 1 (2)— Applicability of Act — Act 
not applicable to area which is or may 
be constituted Municipality or Notified 
Area— Government not reQuired to ascer- 
tain views of the people in a Panchayat 
Samiti . (Aug) 807B 
mS, 3 (8)— Alteration in the local limits 
of Gram Panchayat without notification 
in Gazette is illegal (May) 196 
——-S,56 (As amended by Section 41 of 
Act 21]: of 1959) proviso — A Bench of 
Gram Cutcherry cannot be said to have 
committed irregularity introducing extra- 
judicial knowledge in the case by making 
local inspection and’examining some per- 
sons in the locality (May) 208D 


———-S, 56 (As amended by Section 41 of 
Act 21 of 1954)—Words “personally in- 
terested” in-S, 56 — Meaning of 

(May) 208E 


——-§, 73—Sub.Divisional Officer has no - 


power to call for a report from Gram 
Cutcherry Supervisor. He can call for 
such report from the Bench of Gram 
. Cutcherry (May) 208A 


—Bihar Panchayat Raj Elections Rules 
(4948), R. 91 — Changing the date of 
election — Except District Magistrate no 


other authority is entitled to change date . 


` —Date changed by Election Officer — 
Election held on such a changed date is 
non est (Nov)-488 


——Bihar Panchayat Samitis and Zilla Pari- 
shads Act (6 of 1962), S. 1 (2), Proviso — 
Applicability of Act — Area constituted 
- Notified: Area or Municipal Committee, 
Government is not required to consult 
only Panchayat Samiti, the area of which 


` is included'in such Notified Committee | 
(Aug) 807A: 


or Municipality 


Partnership Act (9 of 1982), S. 40 — See 
Deed— —Construction— Partnership deed 
(Feb) 75A 
——Ss, 58 and 59--All the requirements 
being satisfied, registration could not be 
refused on the ground that a firm of the 
same name had already been registered 


(Dec) 507 
—— 5S, 59—See ibid, S. 58 


(Dec) 507 
Patna University Act (3 of 4962) 
See under Education. 


Penal Code (45 of 1880), S. 304A—See also 


_ Motor Vehicles Act (1989), S. 116 
(July) 270A 


used for collateral purposes 
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Penal Code (contd.) 

——§, 325— Sentence — In cases not fal- 
ling under S. 335-but coming under S. 825 > 
a substantive sentence of imprisonment 
is sere (Feb) 50A 
——5S, 452 — Conviction under sentence 
of imprisonment is, obligatory’ whether 
fine is imposed or not (Feb) 50B 


Postal Co-operative House Construction l 
Society Ltd , Bye Law 4—See 
(1) Constitution of India, Art. 226 
(Nov) -455B 
(2) Co-operative Societies — Bihar and 
Orissa Co-operative Societies Act 
(1935), S, 2 (a) (Nóv) 455A, C 


. Registration Act (46 of 4908), S. 49, Pro- ` 


viso — Non-registration of documents 
required to be registered — Cannot be 
(Feb) 438A- 


Representation of the People Act (48 of — 

4950), S. 16 — See Representation of the 

People Act (1951), S. 99 (1) (a) (i) 

. (Aug) 3998 

Representation of the People Act (48 of 

4951). S. 8A— See also ibid, S. 99 (1) (a) (i) 

(Aug) 332B 

— Ss. 8A and LIA (b) Disqualification 

under—Starting point (Aug) 332C 
-—S. 11A (b)—See ibid, S, 99 (1) (a) G) 

(Aug) 8382B 

——§,83—Order of inspection and re- 

count of ballot papers — When can be 


passed (May) 178 
. ——§, 92—See ibid, S. 83 (May) 173 
—- S, 99— See ibid, S.8A (Aug) 382C 


——- S, 99 (1) (a) (i)— Allegation of corrupt 
practice in election petition— High Court . 
must decide the question (Aug) 882B 
——S, 100—See ibid, S. 99 (D (a) a) 

; (Aug) 8828 
——S§, 116-—See ibidS.8A (Aug) 882C 


SHOPS AND ESTABLISHMENTS 


—Bihar Shops and Establishments- Act 

(8 of 1954), S. 26 (as amended by Act 1959) 

—See Constitution of India, Art. 254 
(Oct)- 897 - 


aiena 


Shri Kameshwar Singh Darbhanga San- 
skrit Vishwavidyalaya Act (Bihar Act 
24 of 1965), S. 10 (2) & (10) — Power of 
Chancellor to order suspension of Vice- 
Chancellor (Oct) 393 


Specific Relief Act {4 of.1877), S. 8.— See 
ibid, (Apr) 188A 
—— S, 9— Where both the plaintif and 


i the defendant have no title to the suit 


Specific Relief Ast (contd.) > D 
land but the plaintif proves his prior 
possession he is entitled to decree of pos- 
session _ (Apr) 188A 
——S, 9—Scope— Section 9 does not con- 
trol the operation of Section 110, Evidence 
Act or a. suit based on possessory title 

| (May). 186B 
——S§, 9—In a suit for title and posses- 
sion, even if the plaintiff fails to prove 
his title but proves his prior ‘possession 
he will be given- a decree for possession 
if the defendant is a trespasser pure and 
simple - . (July) 241A 
— 5. 9 — Suit for possession can be 
brought beyond six months 
Specific Relist Act (47 of 1963), S. 28 — 
Even if the trial court’s order extending 
time after its expiry for making the 
deposit under the decree for specific per- 
formance was without jurisdiction the 
extension would be valid unless that 
' order was set aside’ and the validity of 
extension cannot be challenged in execu- 
tion proceedings under S: 28 (Aug) 322C 
S. 28 — Extending time for making 
deposit under a decree is not modification 
of the decree and hence even where the 
original decree has merged in the decree 
of the High Court, the court which passed 





the decree can extend the time even after. 


its expiry under S. 148, Civil P. C. or in 
an application under S. 28 of the Act 
Ki (Aug) 322D 


——5, 28 — The power under S. 28 is. 


discretionary and the Court cannot on 


flimsy grounds annul. the decree once 
passed by it and a clear case of default 


has to be found out for rescinding a con- 
tract.so as to nullify the decree of specific 
performance (Aug) 322E 


_ > =~. 87 — Injunction — Trees planted 


on the plot of defendant causing damage 
to the crops standing on the plot of plain- 
tiff — Grant of mandatory injunction for 
removal of the.trees.would be proper - 
ae _ (Sep) 888 
——S, 38 (3) (D) — Plaintiff establishing 
his legal right of easement and the fact 
of its disturbance — Plaintiff is entitled 
to a permanent injunction without proof 
of substantial damage to avoid multipli- 
city of proceedings . (Dec) 490 
Stamp Act (2 of 1899) 
See under Stamp Duty. 


STAMP DUTY | 

' Stamp Act (2 of 1899), Ss, 2 (10), 2 (14) 
— Deed: of dissolution of partnership or 
that of conveyance (July) 277 
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(July) 241B . 


13 


State Financial Corporations Act (63 of 

4954), S. 32 (5), (7), (8) — See Industrial 

Disputes Act (1947), S. 30 (7) (9) (10) 
(Sep) 348 


Succession Act (39 of 1825), S. 63 — Proof 
of will — It would be idle to expect proof 
with mathematical certainty — The test 
to be applied would be the usual test of 
satisfaction of the prudent mind in such 
matters | : (Apr) 146% 
~———-S, 68 (e) — Attestation. of will — 
What is . (June) 214 
— S. 79 — Construction of will — If 
there is a conflict between the head-note 
and the statement in the body of the deed 
regarding description of properties, it is 
the latter that prevails (Apr) 146C 


———§, 214 — Suits filed without succes- 
sion certificate — A suit by one of the 
joint creditors who are members of a joint 
family, is maintainable on the death of 
the other and cannot fail for non-produc- 
tion of a succession certificate 

_ (May) 200D 
——S, 214 (1) (b) — Applicability — 
Application by the widow of deceased 
awardee for permission to withdraw 


compensation money already in deposit 
'— Not an application for execution — 


Permission cannot be refused on ground 
of non-production of succession certi- 
ficate (Feb) 37A 
——S, 214 (1) (b) — Expression “order” 
~~ Means an order’ already passed in 
favour of a deceased person which is 
sought to be executed (Feb) 37B 
~S. 283 — Will executed under suspi- 
cious circumstances-—If the will is other- 
wise valid and if the propcunder is able 
to dispel the suspicious circumstances, a . 
probate or letters of. administration an- 
nexed to the will must be granted to him 

l o (Apr) 146A 
——S§, 283 — Will executed under suspi- 
cious circumstances — Mere presence of 
the propounder at the time of the execu- 
tion of.the will is not enough to show 
that he had taken prominent part in the 
execution of the will (Apr) 146B 


'———S. 283 — Will executed under suspi- 
cious circumstances — Difference in ink 
used by scribe and that used by testator 
is not a matter for serious suspicion 

; (Apr) 146D - 
-——-S, 283 — Burden of proof — If once. 
due execution and attestation is establish- 
ed by the propounder, the cnus to prove 
that the will was executed under undue 
influence shifts on the person who alleges - 
andue influence (Apr) 146F 
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TENANCY LAWS 


— Bihar Consolidation of Holding. and Pre- 
vention of Fragmentation Act (22 of 1956), 
S. 15 (2), S. 87 — Suit mainly for declara- 
tion of title to the property and also for 
declaration of settlement entry as in- 
correct is not barred by S, 37 of the Act 
in spite of the fact that certificate under 
S. 15 (2) was issued to the defendant 
(Dec) 472C 
———-S. 37—See Ibid, S. 15 (2) (Dec) 472C 


—Bihar Land Reforms Act (80 of 1950), 
S. 7-€ — Where-no portion of the land 
over which the Mela is held was saved to 
the ex-intermediary under Ss, 5, 6 or 7 
of the Act, he is not entitled to claim any 
preference in the matter of settlement of 
the Mela (Dec) 504A 
——S,7-C — If the Mela was held on 
land which was raiyati even before the 
date of vesting, neither the land nor the 
Mela vested and no question of settlement 
of sucha Mela by the Govt. or giving 
any preference to the ex-intermediary, 
would arise (Dec) 504B 
——S., 10 — See also Mining ` Leases 
{Modification of Terms) Rules (1956); R. 6 
(Nov) 446 
2-510 (as amended by Act 3 of 1965)— 
Lease of Coal and Coal mining rights — 
Suit for eviction and arrears of royalty. 
decreed — As a result of S, 10 the plaintiff 
himself became lessee under the State— His 
interest could not vest in the State ia such 
away asto disentitle him-to evict his 
sub-lessee and to realise royalty — Sec: 
tion 10-A did not apply to the case 
: (May) 200E 
——S, 10 (2) — See Bihar Minor Mineral 
Concession Rule (1964),R.20 (Sep) 364E 
~——§, 10A (as amended by Act 8 of 1965) 
— See Ibid, S. 10 - (May) 200E 


—Bihar Land Reforms (Fixation of Ceiling 
Äroa and Acquisition of Surplus Land) 
Act (12 of 4962). S. 6 — Public notice 
upon certain land holders to submit re- 
turns in the manner provided therein — 
Land-holders concerned will be deemed 
`- to have knowledge thereof (Feb) 50A 
S. 6 — Public notice upon certain 
land-holders to submit returns — Failure 
to submit returns — Procedure to be fol- 
lowed (Feb) 56C 
~——S. 6 (1), Proviso — Extension of time 
specified in notice for submission of re- 
turn — Extension can be asked for only 
before expiry of time specified in notice 


(Feb) 56B 
~——-§, 8 — See Ibid, S, 6 (Feb) 56C 


~S, 16 (8) — Jurisdiction of Revenue 
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Tenancy Laws — Bihar Reforms (Fixation 
of Coiling Area and Acquisition of Sur. 
plus Land) Act (contd.) . 

Authorities to go into question of benami 

transactions (jan) IA 

—-—-5, 16 (3)—Section is constitutionally 

valid (Feb) 49A 3) 

—~S. 16 (8) — The words “a co-sharcr 

or a raiyat of adjoining land” clearly in- 

dicate that both of them refer to land and 

not to khatas l (Oct) 38913 

——§, 16 (3) — Pre-emption applicatio: 

made before registration.of sale deed —-- 

Cognizance of such a proceeding is with- 

out jurisdiction and void (Oct) 407A 

——S, 16 (3)—Premature application. fee 

pre-emption — Objection can be raised 

at any time if facts are not in dispute — 

Section 21 of Civil P. C. (1908) is not 


attracted . (Oct) 407B 

————§, 16 (8) (i) — Claim for pre-emption 
‘by co-parcener — Proof - (Oct) 889A 
_——§. 88 — See Ibid, $. 6 > (Feb) 56C 


— Bihar Land Reforms (Fixation of Sailing 
Area and Acquisition of Surplus Land) 
Rules, 1963, R. 19 (4) —Revenue Authority 
has powers to decide question of benami 
(Jan) 1B 
——R. 49 — Disposal of appeal in the 
absence of appellant — Valid (Jan) 27 


— Bihar Tenancy Act (8 of 1885), S. 26 — 
Devolution of occupancy right on death - 
—The property of a Hindu Mahant dying 
intestate without leaving any kindred but 
leaving behind his -disciple will pass to 
his disciple and hence the operation of 
the section is not attracted i in such case 
(July) 2424 
——§. 48 — Amount of rent recoverable. 
from under-raiyat — Land held by under 
raiyat, only a portion of entire holdings 
— First proviso of the section would 


apply—Statutory limitation to the amount 


of rent recoverable prescribed by the 
section would prevail irrespective of any 
contract that may have been entered into 
between the parties (Oct) 385 
——§, 48-C — Acquisition of occupancy 
rights —- Onus—Suit against tenants for 
recovery of possession — Defence that 
tenants have acquired occupancy rights— 
Burden lies on them to prove their con- 
tinuous possession for more than 12 years 

` (Aug) 297A 
——S. 163 (3) (b) — Auction sale of occu- 
pancy holding —- No mention of encum- _ 
brances in sale proclamation — Effect 


(Dec) 476B 
——S, 167 — See Ibid, S. 163 (8) oo. 
(Dec) 476B 
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Torts — Negligence — See Motor Vzhi- 
cles Act (1939), S. 116 (July) 20A 


Transfer of Property Ket (4 of 4882), S. 8 
— See Specific Relief Act (1877). S. 9 
(Apr) 188A 
wm, 58——See also Ibid, S.68 (Aug} 295 
—Ss, 58, 67 — Anomalous mortgage — 
Decree for sale of mortgaged prorerty 
can be passed _ (Nov) 482 


——5,. 60 — Suit for redemption maw be 
brought without tendering or depositing 
mortgage money (May) -83A 
——S, 67-—See ane Ibid, 5.58 (Nov. 482 
——-§, 68——Execution of mortgage bound 
and lease back on same date -~ Unde> the 
former, mortgagee entitled to recover 
only mortgage dues in case of disposses- 
sion—Under the latter, mortgagee allow- 
ing mortgagor to remain in possession in 
lieu of rent— Failure to pay rent—Remedy 
of mortgagee (Aug) 295 
——S, 69—See Industrial Finance Carpo- 
ration Act (1948), S. 30 (Mar} 83B 
——5, 69A—See Industrial Finance Cor- 
poration Act (1948), S. 30 (Mar) 83B 
~—~—§, 72—-Mortgagee who had paid rent 
of mortgage land is entitled to be re- 
imbursed at the time of the redemption 

i (May) 188B 
—~-S, 76—See Ibid, S. 72 (May) 183B 
—-~5, 105— Unregistered lease—Rert not 
paid — Nature of possession of lessee — 
Ejectment suit—Notice under S, 11, Bihar 
Act 3 of 1947—Whether necensary 


(Jaa) 7B 

~S, 106—See also 
(3) Ibid, S. 105. (Jaa) 7B 
(2) Ibid, S. lil (May) 200A 
(3) Ibid, S,.111 (g) (May) 200F 


(4) Houses and Rents— Bihar Buildings 
(Lease, Rent and Eviction) Ccntrol 
Aot (1947), S. 2 (d) (Apr) 155A 
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T, P. Act (contd.) - 
—.._9. 106 -Notice under section = SET- 
vice by post—Proof (Aug) 292 


——S. 106—Notice to quit — Validity — 
Construction (Sep) 359 
—-—S, 107— Unregistered lease deed~—No 
rent-paid by lessee—Nature of his posses- 
sion—Rent paid subsequently—Effect 
(Jan) 7A 
——S§, 107— Unregistered lease by plain- 
tiff to defendant — Rent not fixed — Rent 
fixed subsequently without defendant’s 
consent — Plaintiff has no right to claim 
rent so fixed (Jan) 7C 
—-—§, 108 (0) — Use of house for a pur. 
pose for which it was let— What is net 7 
(Sep) 883C 
——§, 111 — Determination of lease — 
Notice under S., 106 when necessary 
(May) 200A 
——S, 111—Sub-letting— What is not 
(Sep) 883B 
——S, 111.(g) — Notice contemplated by 
S.111 (g) is not one contemplated by 


S, 106 (May) 200F 
——§, 112 — See also Civil P. C. (1908), 
O. 6, R, 2 (May) 200C 


——S, 112— Waiver of forfeiture—Inclu. 
sion of a claim for arrears of rent accrued . 
even after the date of forfeiture in a suit 
for ejectment does not amount to waiver 
of forfeiture (May) 200B 
Trusts Act (2 of 1882), 5. SO — Mortgage 
of occupancy holding — Obligation to 
pay rent on mortgagor only—Ettect 
(Dec) 476C 
Words and Phrases — Words ‘personally 
interested’—See Panchayats—Bihar Pan- 
chayat Raj Act (1948), S. 56 (May) 208E 


Working Journalists (Conditions of Ser. 
Vice) and i ee Provisions Act 
(45 of 1955), S.3 — See Constitution of 
India, Art, 254 (Oct) 397 


- CORRECTIONS 
A.J. R. 4972 Pstna 289 (Y 59) C 78 (August) 


‘Page 289 Brief Note Point (A! (B) (C) for AIR 1968 Pat 48, Impliedly overruled 
by MJ C No. 1089 of 1964, D/- 14-5-1965 (Pat) read A I R 1968 Pat 48, Not followed. 


CORRIGENDA 
In 1972 Pat 313 instead of C, P, C., O. 43, R., 1. Explanation, it should be 


O. 88, R. 1, Explanation, 


PATNA CASES OVERRULED, REVERSED AND DISSENTED FROM, ae 
‘IN A. I. R. 4972 


Diss. = Dissented From in; Not E. = Not Followed in; övas 


AIR 1916 Pat 268=1 Pat L J 92; Abu Mahomed v. 
Mukut Pertab Nardin — Diss. AIR 1972 Raj 
159 (Jun). 


AIR 1930 Pat 14—10 Pat L T a kar Lal 
Hardeo Das v. Commr, of I. T., & O, — 
Diss. AIR 1972 Punj 36A (FB) "(Feb), 


AIR 1981 Pat 241=12 Pat L T 423 (FB), Tribeni 
Prasad v. Ramasray Prasad—Diss. AIR 1972 
‘Ker 162 (Aug). 


AIR 1984 Pat 592, Jugal Kishore v Kapil Chandra 
-= Diss. AIR 1972 Gauhati 25 (July). 


AIR 1940 Pat 552—21 Pat L T 343, Dwarka 


Prasad v. Traders Co-op. Bank—Diss, AIR 
1972 Raj- 227, (Sep). . 


AIR 1953 Pat 385—1953 B L J R 303, Smt. Khemi ’ 
Mahatani v. Charan Napit— Diss. AIR 1972 


“e Pat 43A (Feb). 


AIR 1955 Pat 284, Kaviraj Bemvdevanad v. Raghu. 
a a ai Rastogi Diss. AIR 1972 Ker o4 
ar : 


AIR 1957 Pat 435—1957 B L J R93, Raghubir 
. Narain Sing v. Raj Rajeshwari Prasad Singh 
—Diss, AIR 1972 Ker 64 (Mar). 


AIR 1958 Pat 149—1957 B L J R 672, Parmeshwar 
. Mahaseth v. State of Bihar—Diss. AIR 1972 
Pat 285 (J uly). 


AIR 1961 Pat 228, Union of India: vs D, P, 
. Diss, AIR 1972 Punj 266 (Aug). 


AIR 1962 Pat 372—1962 B L J R. 480, Union of 


Singh 


India v, Gangadhar Mimraj — Held to be not - 


proper AIR 1972 Ker 170C (Aug). 


(1985) A. F. O. D. No. 208 of 1960, D/- 11- 9.1965 
(Pat)—Revers. AIR 1972 5 C 1274 (June).- 
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"Am 1972 PATNA I (V 59 C 1) > 
N. L. UNTWALIA AND S. SARWAR ALI, 
O eed JJ. ; 


Narendra Kumar Ghose and another, 
Petitioners v. Sheodeni Ram and others, Res- 
pondents, l ' 2 

- Civil Writ Jur. Case No. 656 of 1968, 
D/- 3-2-1971. . . a 


” 


(A) Tenancy Laws — Bihar Land Re- 


forms (Fixation of Ceiling Areas and Acqui- 


(12 of 1962), 


sition of Surplus Land) Act 
of Revenue 


Section 16 (8) — Jurisdiction 
Authorities to go into question of benami 
transactions. (Paras 5, 7) 

Since a delivery of possession ordere 


under the sub-section against an ostensible . 
transferee is binding on the real transferee 


who cannot reclaim the possession from the 
civil court because of the bar of Section 48 
of the Act as the question of benami trans- 
action raised before the Revenue ` authority 
is one by and under the Act, the Revenue 
authority cannot refuse to go into the ques- 
tion of benami while ordering _ delivery of 
possession to a pre-emptor -and direct the 
real owner: or benamidar to get the- question 
‘of benami transaction settled in civil court. 


(Paras 5, 7) 


(B) Tenancy Laws — Bihar Land- Re- 
forms (Fixation of Ceiling Area and Acquisi- 
tion of Surplus Land) Rules, 1963, Rule 19 
(4) — Revenue Authority has powers to de- 
cide a question of benami. (Para 9) 

` The procedure under the sub-rule for 
disposal of application filed under Sec. 16 
(8) of Bihar Act (12 of 1962) is comprehen- 
sive enough to decide a question of benami 
‘and hence it.cannot be contended that there 
was no procedure in the Act or rules fram- 


ed thereunder to decide the question of | 
benami. (Para 9 
Cases Referred: Chronological Paras’ 


(1918) AIR 1918 PC 140 (V 5) = 46 
Ind App 1,,Gur Narayan v. Sheolal . 
Singh l ', Je 


HO/IO/E18/71/YPP/G - 


) - opposite party. He, however, took 


Thakur Prasad and Rajani Kant Chou- 
dhary, for Petitioners; Tara Kant Jha, S. C. 
Ghose and H. R. Das, for Respondents, 

= UNTWALIA, J.:— Feeling aggrieved 
by the order dated 4-5-68 of the Additional 
Member, Board of Revenue, Bihar, passed 
in case No. 28 of 1968 in a case under the 
Bihar -Lánd Reforms (Fixation of Ceilin 
Areas and . Acquisition of- Surplus Land 
Act, - 1962, hereinafter called the Act, the 
petitioners have obtained a rule from this 
Court under Articles 226 and - 227 of the 
Constitution of India against the respon- 
dents to show cause why the order afore: 


said be not called up and quashed and.why `- 


an gop order’ be. not made. Cause 
has been shown by respondent No. 1 who 
alone is interested in the. matter. 


2. The petitioners’ case is that 
Narendra Kumar Ghose, petitioner No. 1, is 
a raiyat in village Phulwaria Tajpur,. police 
station Pipra in the District of Champarn: 
Parasnath Sinha, petitioner No. 2, is claim- 
ed to be a friend of petitioner No. 1. The 
latter’s case is that he purchased for a sum 
of Rs. 6,000/- 14 kathas, 5 dhurs ‘of land 


. comprised in plot No. 2261, khata No. 152 


in. village: Phulwaria Tajpur. He claims 
further that he is an adjacent raiyat of the 
Por urchased by him holding land on its 
oundary on three sides, i. e., North, East 
and West. In order to save the land .from - 
a claim of his brother, he purchased it .be- 
nami in the name of petitioner No. 2. 


3. ._On the 15th September, 1966 
respondent No. 1 filed an application under 
Section 16 (8) of the Act claiming pre-emp- 
tion as being the adjacent raiyat of the land 
transferred. In that application, petitioner 
No. 2 naturally was impleaded as the sole 
the plea 
-—and filed affidavit in support of. that plea 
— that he was the benamidar of Narendra 
Kumar Ghose in whose favour during the 


7. pane of that case he had executed a 


adabi deed also on the 5th of December, 
1966. Since Narendra Kumar Ghose ws 


2 Pat. 


also an adjacent raiyat of the land transfer- 
red, rather, according to his case, he was on 
three sides, it was asserted before the Sub- 
Divisional Officer who exercised the power 
of the Collector under the Act in the first 


instance that no order of pre-emption could’ 


bé made in favour of respondent No, 1 as 
in terms of the Statute such an order can- 
not be made against a transferee- who him- 
self is an adjacent raiyat of the land trans- 
ferred. The Sub-Divisional Officer, by his 
order dated 19-7-67, a copy -of which is 
Annexure 7 to the writ application, allowed 
the pre-emption. I am constrained to ob- 
serve that he did so by a cryptic order with- 
out deciding the necessary questions which 
he was enjoined to decide under the Act 
and the Rules framed thereunder; not only 
that, he committed a gross error of record 
in saying in his order that the plea of the 
opposite party (Parasnath) was that he was 
no longer in possession of the land since he 
had transferred it to one Narendra Kumar 
Ghose by registered sale deed dated 5-12- 
66. It was not so. a E 


On that date. only a ladabi deed had 
been executed, which’ means that Parasa- 
nath by that document had recognised that 
the real owner of the property was Naren- 
dra Kumar Ghose. Under that wrong im- 
pression that the subsequent sale deed exe- 
cuted by Parasnath cannot defeat the claim 
of pre-emption made by respondent No. I, 
he allowed the latter’s , application. Paras- 
nath went up in appeal and his appeal be- 
ing Revenue Appeal Case No. 121 of 1967- 
68 was allowed by the Additional Collector, 
Motihari, by his order dated’ 16-1-68 (An- 
nexure 8). In this order, he referred to the 
affidavits and petition filed by Jagdeo Ram, 
one of the vendors, the other vendor being 
Ramdeo Ram, respondent No. 8, his brother, 
showing that the land really had been trans- 
ferred to Narendra Kumar Ghose who had 
paid the consideration money. Relying 
upon these materials, the Additional Collec- 
tor held that Narendra Kumar Ghose was 
the real owner and set aside the order of 
the Sub-Divisional Officer, 
respondent No. 1, went up in revision be- 
fore the Board of Revenue. A copy of the 
Board’s order dated 4-5-68 is Annexure 9 to 
the writ application. In this order, the 
learned Additional Member, while allowing 
the. revision application, has stated that the 
case was filed on 17-9-66 and the ladabi 
deed came into existence in December, 
1966. He further observed that— 


“If Shri Narendra Kumar Ghosh has 
claim over the disputed land, it is for him 
to settle the matter in a competent civil 
Court. Reliance cannot be placed on the 
benami transaction and the ladavi deed. The 
petitioner got possession of the land from 
Paras Nath Sinha as a result of the orders 
passed by the learned Sub-Divisional Officer 
on 19-7-1967.” 


On the basis of the order of the Sub- 
Divisional Officer directing Parasnath Sinha 


[Prs. 3-5] Narendra Kumar v. Sheodeni Ram. (Untwalia J.) 


'held that the land was 


Sheodeni Ram, . 


À, I. R, 
to give possession of, and to convey, the 
land to Sheodeni Ram, he~seems to have 


.in possession of 
Parasnath and he could not give delivery of 
possession of the land to the petitioner be- 
fore him if actually it was not in his posses- 
sion. It seems to me, therefore, that at one 
place the learned member, Board of Re- 
venue, refused to go into the question of 
benami and at another he seems to have de- 
cided one ingredient of such a transaction, 
namely, the question of possession. Naren- 
dra Kumar Ghose and Parasnath Sinha have, 
as stated above, come to this Court. 

4, It seems to me that it is compe- 
tent for the revenue authorities under the 
Act to go into the question of benami if 


such a question is raised before them, Be- 


nami transactions are so well recognised and 
in vogue from time immemorial in India 
that it is difficult to infer from any provision 
of the Act that a benami transaction has 
been done away with by the Act in Bihar. 
Section 16 (1) says— 

“No person shall, after the commence- 
ment of this Act, either by himself or 
through any other person, acquire or pos- 
sess by transfer, exchange, lease, mortgage, 
agrement or settlement any land which to- 
gether with the land, if any, already held 
by him exceeds in the aggregate the ceiling 
area. . (underlining is mine). 

The base is, therefore, on a person who 
wants to acquire or possess land by transfer 





within the meaning of that section not. to 
acquire an excess area beyond the ceiling 
area even benami in the name of, or 


through, any person. Of.course, under sub- 


-section (2) there is an inhibition on the re- 


gistering authority not to register a docu- 
ment of transfer unless a declaration in 
writing duly verified is made and filed by 
the transferee before the registering autho- 
tity under the Indian Registration Act, 1908 
as to the total area of land held by him. ` 
Here, ona may think that the declaration 
is to be made by the ostensible transferee 
although while making such declaration he 
can include in it not only the land held by 
himself but also the land held’ by him 
through any other person anywhere in the 
State. If benami transactions are recognis- 
ed even after the passing of the Act, one 
may think that it will give a handle to the 
real transferee to circumvent the rigour of 
the law engrafted in sub-section (2) of Sec- 
tion 16 of the Act. But such a fraudulent 
act of the real transferee can be amply 
checked and controlled by taking recourse 
to the provision of law contained in Sec, 17 
of the Act. -If any person has acquired 
land in excess of the ceiling area benami in 
the name of some person, the land can be 
forfeited to the State under the provision 
of law contained in Section 17 

5. Coming to the provision of sub- 
section (3) of Section 16, it would be notic- 
ed that when any transfer of land is made 
after the commencement of this Act to any 
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person other than a co-sharer or a rayat of 
adjoining land, a co-sharer- or a tenani hold- 
ing land- adjoining the land transferred can 
claim pre-emption. . I see- no reason to in- 
terpret the word ‘transfer’ in sub-section (3) 
meaning transfer in favour of a person who 
has been shown as a transferee in the docu- 
ment of transfer. It is a well reccgnised 
principle of law in India that transferee 
would mean the real transferee whether he 
is shown in the document as a transferee or 
not, 


6. The question, ‘however, arses as- 


to whether it is incumbent upon the Collec- 
tor to decide such a question of benami if 
it is raised before him by a person. proceed- 
ed against under Section 16 8) of -the Act. 
Answer .to this question would necessarily 
depend upon ‘the correctness of the v-ew of 
the Board of Revenue as to whether a real 
owner can go to. the civil court for redress 
Si ie grievance in respect of the land trans- 
erred. 


7. I may here refer to the well- 
known proposition of law from a dacision 
of the Privy Council in Gur Narayen v. 
Sheolal Singh, (AIR 1918 PC Po wherein 
` it has been held at page-143 (Columa 1)— 

“The bulk of judicial opinion in India 
is in favour of the proposition that in a 
proceeding by or against the benamidar, the 

erson beneficially entitled is fully axected 
by the rules‘of res judicata. With this view. 
their Lordships concur: It is open :o the 
latter to apply to be jcined in the action; 
but whether he is made a party or not, a 
proceeding by or against his represeatative 
in its ultimate result is fully binding on 
him. In case of a contest between an alleg- 
ed benamidar and an alleged - real owner, 
other considerations arise with which their 
Lordships are not concerned in the present 
case.” . 
Applying the said principle for intezpreta- 
tion of Section 48 of the Act, it would be 
noticed that if an application under 'Sa2c. 16 
(3) of the Act is allowed under Clauss (iii), 
it would be binding on the real owner i 
the question of benami was not.-raised by 
the ostensible ‘owner, or. if raised; -t was 
decided against him or the. real owner Such 
a decision being binding on the real owner, 
it seems to me that if the question is raised 
‘Ithen it is a question which is, by or under 
the Act, -required to be settled, deciced or 
dealt with by the Board of Revenue, the ap- 
pellate authority or the Collector within the 
meaning of Section 48 of the Act, which 
bars the jurisdiction of the Civil Court in 
rena to a question which falls to ke de- 
cided by the revenue authorities. I co-not 
find any escape from’ the view I have ex- 
ressed above that an order under Sac. 16 
{3) of the Act made against an ostensible 
transferee would be binding on the. real 
transferee. That being so, if the question 
is raised by the ostensible transferee ‘that he 
is not the real owner of the property but 
the real owner is somebody else, it is in 


Narendra Kumar v.. Sheodeni Ram (Untwalia J.) 


. appeal. 
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the discretion of the Collector to add_ that 
person as party to the proceeding and de- 
cide the question in his presence or to de- 
cide it -even without adding him as a -party; 
in either event the decision will be bindin 

on the real owner, It is plain that the rea 

owner will be debarred. under Section 48° of 
the Act from going tothe civil court to 
claim recovery of possession: of a property 
which has been directed to be ee a to 
the pre-emptor under Section 16 (8) of the 
Act. The language of sub-section (2) of 
Section 17 would also indicate that the real 
owner in occupation of the land is also 
liable to be -ejected by the Collector if- 
action is taken under Section 17 of ths Act. 
I am, therefore, of the opinion that it was 
necessary for Board of Revenue to decide 
this question of benami within the ambit of 
its revisional powers when the point had 
been „decided by the Additional Collector in 
Its view that it was open to Naren- 
dra Kumar Ghose to lay his claim over the 
disputed land in a Civil Court is not correct. 
It is not open to him to do so, 


8.: The learned Additional Member, 
Board of Revenue, seems to- have held 
Parasnath to be in possession of the land 
transferred merely because on paper the order 
to deliver possession was passed against him 
which order was. Scie: against Parasnath 


‘as if he.were the transferee who had to de- 


liver possession to. Sheodeni Ram. I may 
indicate here that that by itself could not 
prove that Parasnath wasin actual, physical 
possession of the land. Even if he was not 
so, an order against the ostensible. owner be- 
ing binding on the- real owner can be exe- 
cuted and possession can be delivered to the 
person in whose favour the order to. deliver 
possession was made irrespective of the fact 
as to who actually was in physical posses- 
sion of the Jand. 


9. Mr. S. C. Ghose, leaned ‘Coun- 


sel for respondent No. 1, apart from the 


other points which have been - dealt with 
above,. also submitted that there is no pro- 
cedure. under. the Act or the. Rules, framed 
thereunder to decide a question of benami 
in a case filed under Section 16 (8) of the 
Act. I do not accept this contention as 
sound, Rule 19 of the Bihar Land Reforms 
(Fixation of vanne Area ard Acquisition of 
Surplus Land) Rules, 1963 provides for the 
procedure of filing and disposal of applica- 
tion filed under Section 16 (8), sub-rule (4) 
of which says— 

“The Collector shall issue a notice to 
the transferor, the transferee, and the appli- 
cant to appear. before him, on a date to be 
specified In the notice and after giving 
cause, if any, and of being heard shall, by 
an order in writing, either allow the. appli- 
cation in accordance with Clause (iji) of 
sub-section (3) of Section 16, or reject it.” 
If this procedure is comprehensive enough, 
as undoubtedly it is,.to go into disputed 
questions of fact as to who is the co-sharer 
and who is the adjacent raiyat, in my opi- 
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nion, it is wide enough to take within its 
sweep the question of benami if it is raised 
before the Collector. On such evidence as 
may be produced before him or as may be 
permitted: by him to be produced, he is com- 
petent to decide this question, 

oj For the reasons . stated above, 
in exercise of the powers of this Court uader 
Article 227 of the Constitution of India, I 


set aside the order dated 4-5-68 (An- 
nexure 9) of the Board of Revenue, Bihar 
and remit the case back to it for a 


fresh decision of Case No. 28 of 1968 in ac- 
cordance with law in the light of observa- 
tions made above. The application is, ac- 
cordingly, allowed but there i C no 
order as to costs. 
SARWAR ALI, J.— 11. I agree. 
Application allowed. 





AIR 1972 PATNA. 4 (V 59 C 2) 
' UNTWALIA AND S. SARWAR ALI, JJ. 
Dr. Hari Prasad, Petitioner v. The State 
of Bihar and others, Respondents, 
Civil Writ Jur. Case Nos. 908 of 1968, 
and 88 of 1969, D/- 6-1-1971. 

. (A) Constitution of India, Art. 320 (8) 
(b) — Requirement as to consultation with 
Public Service Commission in matter of pro- 
motions etc. —- Nature of — It is directory 
and not mandatory — Action taken in vio- 


lation of that requirement cannot be struck 
down. aa, (Para 8} 
(B) Constitution of India, Art. 320 (3 


(b) — Expression “from one service to 
another’ — It is used in relation to the 
word “transfer” and does not govern the 
word “promotion” so as to mean ‘promotion 
from one service to another”. (Para 8) 

(C) Constitution of India, Art. 320 (8) 
(b) — Requirement as to consultation with 
Public Service Commission although is 
directory and not mandatory it is meant to 
be obeyed and not to be violated — Gov- 
ernment restrained from acting upon princi- 
ples of promotions which were framed by it 
without consulting the Public Service Com- 
mission. (X-Ref:— Art. 226). (Para 8) 


(D) Constitution of India, Arts, 14 and 

16 — Promotion — Promotions on princi- 
ples of merit and length of teaching ex- 
perience — Principles are not arbitrary and 
do not violate Arts. 14 and 16. . . 
(Para 8) 


(E) Constitution of India, Arts. 162 
and 809 — Government can issue adminis- 
trative instructions regarding principles to 
be followed in promotions of officers con- 
cerned to selection grade posts notwith- 
standing absence of a Rule under Art. 809. 

The executive power of the State Gov- 
ernment is co-extensive with the legislative 
power of the State Legislature, and in ab- 
sence of any Act or Rule framed under Arti- 
cle 809 of the Constitution, they have al- 
ways the power to lay down principles or 
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-be followed by the 
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issue executive instructions in all matters 
relating to Service, of course subject to the 
requirement of Art. 320, wherever neces- 
sary. AIR 1967 SC 1910, Followed. | 
(Para 9) 

(F) Constitution of India, Art. 226 — 
Disputed questions of facts —— High Court 
will not go into contentious question as to 
who is more meritorious and suitable for 
the post. : (Paras 10 & 18) 


Cases Referred: Chronological Paras 

(1967) AIR 1967 SC 1910 (V 54) = 
1967-8 SCR 595, Sant Ram Sharma 
v. State of Rajasthan >- 


9 

J. N. P. Varma, for Petitioner, Lal 

Narayan Sinhá, Balabhadra Prasad Singh, 

Basudeva Prasad, Shreenath Singh, L. M. 

Sharma and Bhupendra Narain Sinha, for 
Respor:dents. 


UNTWALIA, J. :— These two writ ap- 
plications by the same petitioner Dr. Hari 
Prasad have been heard together and are 
being disposed of by a common judgment. 


2. In relation to doctors and medi- 
cal men there were in the State of Bihar 
two cadres of Services previously, known as 
the Bihar Medical Service and the Bihar 
Health Service. The two Services were 
combined and amalgamated in the year 
1967, and the combined Service is now call- 
ed the Bihar Health Service; it was so done 
by a resolution of the Finance Department 
of the Government of Bihar. The petitioner 
claims that he was senior to many of the 
respondents who were subsequently added 
in C. W. J. C. 908 of 1968 and surely” he 
was senior to Dr. Y. K. Sinha, respondent 
5 in C. W. J. C. 88. of 1969, in the ‘cadré 
of the Service even in the combined cadre. 
His grievance in the former case is that in 
view of certain resolutions of the Finance 
Department of the Government of Bihar the 
Health Department, all of a sudden, arbi- 
trarily decided to adopt certain principles to 
Government in the 
matter of promotion. of officers to the selec- 
tion grade post of Professors. A true copy 
of a letter written by the . Under-Secretary 
to the Government to the Accountant-Gene- 
ral on the. 28th of May, 1968 embodying 
those principles is Annexure 1 to both the 
writ applications. Although in C. W. J. C. 
908 of 1968 the fact to found the main 
ground of attack on Annexure 1 is not stat- 
ed, in the other case it is specifically made 
out ard not disputed by the State. The 
fact is that the said principles were issued 

y the Government without consulting the 
Bihar Public Service Commission. The 
petitioner’s further case is that on the basis 
of the said principles Professors of the Medi- 
cal Colleges were put in the selection grade 
of Professors in the scale of Rs. 1,700-50.- 
1,850; a copy of the relevant letter is An- 
nexure 2 to each of the writ applications, 
In this Annexure 2 the petitioners name 
does not find place. His grievance is that 
he had more teaching experience than many 
who were included in that list, and on the 
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basis of the arbitrary and illegal principles 
embodied in Annexure 1 their names were 
included while the name of the petitioner 
was not included. l 
908 of 1968 is to quash Annexures 1 anc 2 
and to restrain the State of Bihar, respon- 


dent No. 1, and their officers in the Health 


Department, Respondents 2 to 4, from inter- 
fering .with the relative seniority of the pəti- 


tioner on the basis of the impugned an- 
nexures, l 

8.. During the pendence of 
C. W. J.C. 908 of 1968, it appears. that Jr. 


Y. K.. Sinha was appointed Principal of he 
Darbhanga Medical College . and hence žhe 
petitioner filed C. W.'J. C. 88 of 1969 to 

allenge his appointment on the ground of 
violation of Article 16 of the Constitution 
by stating very. many facts, 

4. Counter-affidavits have been fil- 
ed by the State ia both the cases and by 
Dr. Y. K. Sinha in case No. 83. Affidavits 


in reply and further affidavits have b2en ` 


filed by the parties. 
5. . Learned Advocate: for the peti- 
tioner. has urged the following points in 


support of the two ‘writ applications— 


(i) That the principles laid down by 
the State Government in exercise of their 
executive power as embodied in Annexur3 1 
are invalid because they were laid down in 


infraction of the mandatory requirement of 
sub-clause (b) of Clause 3 of Article 820 of 
the Constitution. MOr : 

(ii) That the principles laid down are 


arbitrary and have no probative value or 
reasonable nexus with the object’ to be 
. achieved. oe a 


(iii) That the State Government had no 
power to lay down any such- principles in 
absence of a rule to-that effect framed by 
the Governor under Article 809 of the Cens- 
titution. i i i 

_ (iv) That the petitioners case was not 
considered when respondent No, 

. K. Sinha’ was appointed to the post of 
Principal of the Darbhanga Medical Col- 
lege, and he, too was appointed to hat 
post without consulting the Public Service 
Commission. Ae 

(v) That- Dr. Y. K. Sinha was not quali- 
fied to be a Professor and, therefore, cculd 
not be appointėd to the. post of Principai. 

(vi) That the petitioner was more mweri- 
torious - than respondent No: 5 and, thare- 
fore, be being- senior to him in the cadre of 
the Service ought to have been. appoimted 
Principal. . m a 

6. In case No, 83, as I have said 
above, the definite case of the petitioner is 
that. the State Government laid down the 
principles for promoting the Professors to 
the selection grade without consulting the 
Public Service Commission. The fact that 
Public - Service. Commission was: not 
consulted is not disputed by any of the res- 
pondents; rather, - tacitly, it is admitted. 
But what-is asserted on their behalf is that 
under the law it was not necessary to zon- 
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sult the Public Service Commission; I do 
not accept this assertion as correct. 

7 ` The marginal note of Art. 820 
of the Constitution is ‘Functicns of Public 
Service Commissions”, but the. Article also. 
deals with the duties and. obligations of the 
Government.concerned. In that connec- 
tion, it would be. useful to read the relevant 
words of Clause 8 of that Article. They are 
as follows— . = 
“The Union Public Service .Commis- 
sion or the State Public Service Commis- 
ae. as the case may be,- shall be consult- 
ed— .. i 


UCR es xX, x 

(b) On the principles to. be followed in 
making appointments to civil services and 
pose and in making promotions and trans- 
ers from one service to another and on the 
suitability of candidates for such appoint- 
ments, promotions or transfers;” - 
Annexure 1 in terms states— 

“that Government.have . been pleased 
to decide that merit and length of teaching 


experience as Professor should be the prin- 
ciples for’ promotion of Professors to the 
selection grade : post of ' Professor in the 


scale of Rs. 1700-50-1850.”. 
(underlining by me), , = 
The Government, therefore, were laying 
own the principles to be followed in 
making promotions and on the suitability of 
candidates for such promotions within the 
meaning of sub-clause (b) aforesaid. |The 
argument put forward on behalf -of the 
State by learned Standing Counsel No. 1 is 
that sub-clause (b) in the matter of promo- 
tion is attracted. only when it concerns pro- 
motion from one service to another. I think 
such an interpretation will. not carry. any 
meaning. The expression “from one service 
to another” is in relation to the word ‘trans- 
fers’ in the said- sub-clause; it has its mean- 
ing then. It does -not govern the word ‘pro- 
motions. and will not carry any meaning by 
saying “promotion from one ` service to 
another’, In my opinion, therefore, in re- 
gard to the principles as embodied. in An- 
nexuré' 1, Article 320 required the consul- 
tation with the State Public Service Com- 
mission before laying down the principles. 
Undisputedly this was not done. The prin- 
ciples were, therefore, laid down in viola- 
tion of the requirement of the constitutional 
law. But that by itself will neither invali- 
date Annexure 1 nor Annexure 2 or, as a 
matter of- that, the promie of Dr. Y. K. 
Sinha to the post of Principal, as, it is well 
settled by now that the requirement of 
Article 320 or in any event of the kind in 
question is not mandatory but is directory. 
That being so, action taken in violation of | 
e requirement cannot be nullified simply 
on that account, Nonetheless, it must be 
emphasised that the requirement is meant to 
e observed and not to be violated. The 
State Government, therefore should not act 
on the . principles -as embodied in An- 
nexure | henceforward until and unless 
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fresh principles are laid down by following 
the requirement of sub-clause (b) of Cl. 3 of 
Article 320 of the Constitution. 


8. The principles embodied in An- 
nexure 1 cannot be knocked down on the 
second ground urged on behalf of the peti- 
tioner. To my mind the principles are not 
arbitrary. It is for the authorities to de- 
cide what are the correct principles for pro- 
moting Professors to the selection grade. It 
is undoubtedly a matter of promotion from 
the rank of Professors to the rank of selec- 
tion grade post in that line. Authorities in 
their wisdom may not think it right and proper 
to take into account the entire teaching ex- 
perience for putting a Professor in the selec- 
tion grade; they may confine it to such an 
experience as a Professor, Moreover, the 
criterion laid down is not only the length of 
teaching experience as a Professor but also 
‘the merit. It is beyond any debate that 
merit counts foremost in the matter of ‘pro- 
motion to the selection grade posts. That 
being so, I do not think that the principles 
embodied in Annexure 1 can be struck down 
as being violative of Article 14 or 16 of the 
Constitution on the’ grounds urged on be- 
half of the petitioner. I, however, must 
hasten to add that this decision does not 
take away the effect of my earlier judgment 
in relation: to the requirement of Article 820 
of the Constitution. 


9. The third pon urged on behalf 
of the petitioner can better be answered by 
quoting a paragraph from the decision of 
the Supreme Court in Sant Ram Sharma v. 
State of Rajasthan, AIR-1967 SC 1910. The 
7th paragraph at column 2 on page 1914 
reads as follows:— - 


“We proceed to consider the next con- 
tention of Mr. N. C. Chatterjee that in the 
absence of any statutory rules governing 
promotions to selection grade posts the Gov- 
ernment cannot issue administrative instruc- 
tions and such administrative instructions can- 
not impose any restrictions notfoundin the 
Rules already framed. We are unable to accept 
this argument as correct, Jt is true that 
there is no specific provision in the Rules 
laying down the principle of promotion of 
junior or. senior grade officers to selection 
grade posts. But that does not mean that 
till statutory rules are framed in this be- 
-half the Government cannot issue adminis- 
trative instructions regarding the principle 
to be followed in promotions of the officers 
concerned to selection grade posts. It is 
true that Government cannot amend or 
supersede aey Rules by administrative 
instructions, but if the rules are silent on 
any particular point Government can fill 
up the gaps and supplement the rules and 
issue instructions not inconsistent with the 
rules already. framed.” - ” 


| I may also add that the’ executive 
‘power of the State Government is co-exten- 
sive with the legislative power of the State 
Legislature, and in absence of any Act or 
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Rule framed under: Article 309 of the Cons- 
titution, they have always the power to lay 
down principles or issue executive instruc- 
tions in all matters relating to Service, of 
course, subject to the requirement of Arti- 
cle 320, wherever necessary. 


10. Coming to the fourth point 
urged on behalf of the petitioner it is to be 
mentioned first that there is no rule or exe- 
cutive instruction brought to our notice, 
under which it can be said that it was neces- 
sarv for the State Government to consult the 
Bihar Public Service Commission in the 
matter of appointment of any person to the 
post of Principal of the Pahia Medical 
College. In that view of the matter, ap- 
pointment of respondent 5 cannot be said 
to be irregular or illegal on that account. 
Apropos the main grievance of the petitioner 
that his case was not considered when the 
appointment was made, in the counter it is 
asserted on behalf of the State in Para- 
graph 12 that the petitioners statement in 
the writ petition that his claim was ignored 
and never considered is incorrect and that 
“Tke petitioner was not appointed princi- 
pal because he was not considered suitable 
for the post”. Petitioner has stated very 
many facts to show that he was more meri- 
torious and suitable for the post, and these 
facts have been refuted on behalf of the 
State. Respondent ‘5 in his counter has 
stated facts to show that the petitioner was 
not at all suitable for the post; on the other 
hand, he (Respondent 5) was much more 
meritorious than the petitioner. It is not 
necessary for me to go into this contentious 
question as to who was more meritorious 
and suitable for the post. It is not for this 
Court to judge the comparative merit of the 
two contesting claimants, It was for the 
State Government to do so and they, in 
their wisdom, decided that Respondent 5, 
from the merit point of view as also from 
other points of view, was fit to be appoint- 
ed the Principal and not the petitioner. I 
may add one thing here that Respondent 5 
was appointed Professor in the year 1953 
while the petitioner was appointed to such 
a post in the year 1962. The former, there- 
fore; had more teaching experience as Pro- 
fessor. In accordance with the principles 
laid down in annexure 1, respondent-5 was 
promoted to the selection -grade of Profes- 
sors while the petitioner was not. If anné- 
xure 1 or 2 is not liable.to be quashed, it 
is plain that the appointment of respondent 
5 to the post of Principal chiefly made, as 
is the petitioners case, on the basis of 
annexures 1 and 2 cannot also be quashed. 


11. Parties have also endeavoured 
to state very many facts to show. as to what 
are the principles and criteria for appoint- 
ment to the post of Principal. Petitioner 
asserts that seniority has always -been the 
criterion while the respondents state that 
this is not so; Professors have been ap- 
pointed to the post of the Principal on the 
basis of merit and suitability. From the 
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various oe ven either in the’ peti- 
tion or in other affidavits, it is not possible 
for us to ` cull out any) principle. . 

principle is laid down either by any .. rule 
under Article 309- or by any other’ execu- 
tive instruction. Jt is,. however,, admitted 
that the post of the Principal is a’ selection 
post. It is the power of the State Govern- 


ment .to. appoint any professor to such post, - 


who, in their opinion, . is most suitable. 

I am not satisfied that while making . the 

appointment of respondent 5 to the post of 
e Principal of the Darbhanga Medical 

aes the petitioner's case was not consi- 
ered, 


12. We have not examined the 
correctness or incorreciness of the peti- 
tioner’s: stand in respect of the appointment 
of respondent 5 to the post of Professor as 
that event happened long ago—in the year 
1958. It is too late to attack the appoint- 
ment of respondent. 5 as Professor. Peti- 
tioner has come-to tais Court only when 
he has been promoted to the selection 
grade after respondent. 5 had served ‘as 
Professor for about 16 years. | 


13. Learned counsel for the peti- 
tioner urged that in clinical subjects , doctors 
get professorship late as there is a lon 
queue in which they have to wait and, 
therefore, the petitioner got chance .to be- 
come Professor late because he belonged 
to a clinical subject. on the other hand, 
respondent 5 became a Professor sdon as 
he belonged to a non-clinical: subject. In 
my opinion, this‘ argument is not at all 
relevant. Neither the appointment of res- 
pondent 5- to the post of Professor nor his 
promotion to the selection grade or’ his 
appointment to the post of Principal can 
be challenged. on this ground. I have al- 
ready. stated with reference -to. the last 
point urged on behalf of the petitioner that 


this Court cannot zo into the question of 


relative merit of the ‘contesting claimants. 


14. In the result, C.WJ.C, 908 
of 1968 is allowed only to this extent that 
respondents 1 to 4 are restrained from giv- 
ing effect to annexure 1 so that the peti- 
tioner’s claim to promotion to the selection 
grade of Professors on the basis of the 
ul embodied in annexure 1 may not 

ignored.’ If ths State Government want 
to lay down any similar or identical prin- 
ciples or any other principles; it is their 
duty as the law stands at present, to con- 
sult the Bihar Public Service Commission 
in accordance with Article 820 (8) (b). of 
the Constitution. C.W.J.C. 88 of 1969 -is 
dismissed. There will be no order as to 
cost in either. 


SARWAR ALI, J.:— 15. . I agree. 
- Order accordingly. 
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Ramayan Saran, Appellant v. The 
Patna Improvement ‘Trust, Respondent. ` 


F., O. D. Nos. 860 and 418 of 1964, 


A. 
- D/- 23-12-1970, from order of Siya -Kant 


Jha, Sub. -J., Patna, D/-’ 11-6-1964. 


(A) Transfer of.. Property Act (1882), 
— Unregistered lease deed — No 
rent paid by lessee — His possession be- 
comes wrongful from the time of his entry 
— If rent is paid subsequently and accept- 
ed by landlord a relationship of landlord 
and tenant come’ into existence. AIR 
1981 PC 79 and AIR™1960° Pat 344 (FB), 
Followed; ‘AIR 1952 SC 23, Distinguished. 

Yee (Para 9) 

` (B) Transfer of Property Act (1882), 
S.. 105. — Lessee under unregistered lease 
not ‘paying any rent — Lease’ cannot be 
created and his possession is merely per- 
missive — Being a trespasser no notice 
under Section 106-is necessary before a suit 


for ejectment under Bihar Buildings (Lease, 


Rent and Eviction) Control Act (8 ‘of 1947), 
Section, I1 ~~ (X-Ref.— Transfer of Pro- 
perty Act (1882), S. 106) — (X-Ref.— Bihar 
Buildings (Lease, Rent and: Eviction) Con- 
trol Act (3 of 1947),- Ss, 2 (f), 11). (1968) 
ILR 47 Pat 730, Followed; AIR .1964 Pat 
401, Distinguished. (Paras 11, 13) 


. (C) Transfer of Property Act (1882), 
Section 107 -—— Unregistered lease — De- 
fendant inducted into possession without 
fixing rent — Rent fixed subsequently by 
plaintiff behind defendant’s back and with- 
out his agreement — Plaintiff has no right 
to claim rent so fixed, ` (Para 16) 


Cases Referred: Chronological Paras 

(1968): Second . Appeal No. 6387 of 

_ 1968,- D/- 18-5-1968 = ILR 47 

’ Pat 730, Jiwan Ram Nai v. Maha- - 
bir Nai 


18 
(1964) AIR 1964 Pat 401 (V 51) = > 
. 1964 BLJR-588 (FB), Niranjan Pal” 
v. Chaitanyalal Ghosh © > ‘10, 18 
(1960) AIR 1960 Pat 344 (V 47) = 
1960 BLJR 245 (FB),  Bastacolla 
Colliery Co. Ltd. v. Bandhu 
Beldar i 9, 19 


(1952) AIR 1952 SC 28 (V 89) = 
(1952) SCR 269, Ram Kumar Das 
v. Jagadish Chandra Deo R 

(19831) AIR 1981 PC 79 (V 18) = 
58 Ind App 91, Arif v. Jadunath 

` Majumdar f 


K. K. Sinha, Bindeshwari Chaudhary ` 
and Thakur Pd. Sharma (in F. A. No. 860 
of 1964) and Ray Paras Nath and C. B. 
Sahay (in F. A. No. 418 of 1964), for Ap- 
pellant; Ray.: Paras. Nath and C. B. Sahay 
(in F. A. No. 360 of 1964) and K. K. Sinha, 
Bindeshwari Chaudhary ‘and Thakur Pd. 
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Sharma (in F. A. No. 418 of 1964), 
Respondent. 


B. D. SINGH, J.:— These two appeals 
are directed against the judgment and de- 
cree passed in Title Suit No. 62 of 1962. 
First Appeal No, 360 of 1964 is at the in- 
stance of Ramayan Saran, Principal 
Secretary, Patna Public School, who was 
defendant in the suit, being aggrieved by 
the order of the Court below directing 
eviction of the defendant from the ten stalls 
(Nos. 55 to 64) owned by the Patna Im- 
provement Trust and located in Block No. 
4 at Rajendra Nagar, in which the defen- 
dant was running the school. First Appeal 
No. 418 of 1964 is at the instance of the 
Patna Improvement Trust through its Chair- 
man, who was plaintiff in the suit since 
the Court below refused to grant a decrée 
for arrears of rent amounting to Rs. 17,580-89 
P. as claimed by the plaintiff against the 
defendant. Both these appeals have been 
heard together since they arise out of the 
same judgment and. decree and this com- 
mon judgment -will govern both of them. 

2. The plaintiff instituted the suit 
on the 3rd July, 1962, alleging, inter alia, 
that on the 29th December, 1960, the 
defendant approached the plaintiff for 
fifteen vacant rooms in the Central Mar- 


for 


ket No. 4 at Rajendra Nagar: for holding - 


classes of his school for one year, and the 
plaintiff agreed to allot ten stalls number- 
ing 55 to 64 along with the side rooms, 
meant for shop-cum-building, in Block No. 
4, described under Schedule HI of the 
plaint. On the 80th of December, 1960, 
the defendant was inducted into the said 
stalls at the rates of rents and taxes as per 
statement given in Schedule I of the plaint. 
In spite of demand, the defendant did not 
pay any rent or taxes amounting to Rupees 
17,580-89 P. as per details given in Schedule 
- II of the plaint. The defendant also refus- 
ed to vacate the stalls although the period 
of one year expired on the 31st December, 
1961. The plaintiff further alleged that 
the stalls were let out to the defendant for 
the purpose of holding classes of the 
school, but the defendant began to convert 
them into hostel and for messing arrange- 
ment which was clearly a breach of the 
terms and conditions of the tenancy and 
claimed, mainly, two reliefs: (1) a decree 
directing the defendant to deliver vacant 
possession of the stalls described in Sche- 
dule III, and (2) a decree for Rs. 17,580- 
89 P. as detailed under Schedule II. 


i The defendant contested the 
suit and also filed written statement alleg- 
ing, inter alia, therein that the suit as fram- 
ed was not maintainable and the plaintiff 
had no cause of action. He further alleg- 
ed that no rent whatsoever was fixed for 
the stalls in question at the timė of allot- 
ment and it was agreed that rent would be 
fixed later on in due course, He also stat- 
ed in the written statement that the defen- 
dapt wags syrprised to receive all of a sud- 
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den the letter of the plaintiff, dated. the 
Srd July, 1961, along with a copy of the 
resolution dated the 8lst May, 1961, show- 
ing that the rent of the stalls had been fix- 
ed at Rs. 1084-17 P. per month. He aleg- 
ed that the said rate of rent was fixed be- 
hind nis back and he had never agreed to 
pay rent at the said rate. 


. 4, On the pleadings of the parties, 
the following issues were framed by the 
Court below: 
_ 1. Has the plaintif got any valid cause 
of action for the suit? i 

2. Is the suit as framed maintainable? 

3. Was there any legal rent fixed for 
the stall in question? 

4, Is the defendant a defaulter within 
the meaning of the B.B.C. Act? a 

5. Is plaintiff entitled to evict the de- 
fendant from the stalls in question? 

6. To what relief or reliefs is the plain- 
tiff entitled? 
The parties adduced both oral and docu- 
mentary evidence. On a consideration of 
the evidence on record, the Court below 
held that the plaintiff had a valid cause of 
action fer eviction of the defendant on the 
ground of the expiration of the period of 
the lease, but it found that the plaintiff 
was not entitled to any arrear of rent. - 

: Mr. Kaushal Kishore Sinha, 
learned counsel appearing on behalf of 
Ramayan Saran, Principal of the School, 


supported the finding of the Court below 


holding that the plaintiff was not entitled 
to any decree for rent but he vehemently 
attacked its finding regarding eviction of 
the defendant from the suit Tand Mr. Ray 
Paras Nath, learned counsel appearing on 
behalf of the Patna Improvement, on the 
other hand, supported the order of eviction 
but contended that the Court below has 
poy erred in not granting any decree 
or rent as claimed by the plaintiff. 

6. On the various contentions ad- 
vanced on behalf of the parties, the follow- 
ing two main questions emerged for consi- 
deration in both the appeals: 


I. Whether any relationship of land- 
lord and tenant existed between the parties 
giving rise to a right of tenancy even in the 
absence of payment of any rent by the 
defendant to the plaintiff and/or in the 
absence of fixation of any rent for the stalls 
in question? 

IJ. Whether the plaintiff was entitled 
to a decree for rent? 


T It would be convenient to con- 
sider point I first. Mr. Sinha referred to 
the various correspondence between the 
parties in order to show that a right of 
tenancy had accrued to the defendant. On 
the 29th of December, 1960, Ramayan 
Saran filed an application to the Chairman 
of the Trust and on the same application 
the Chairman passed an order which was 
marked as exhibit 1. The relevant portion. 
of the application reads thus: l 
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“In continuation of my previous appli- 
cations to you for the accommodation of 
Patna Public School at Rajendra Nagar I 
request you ‘kindly to allow me to use the 
fifteen vacant rooms meent for shops along 
with the- side rooms in the central market 
No. 4 at Rajendra Nagar for holding classes 
for one year. I am prepared to pay reason- 
able . rent.” = es 
The order of the Chairman which is add- 
tessed to the Executive Officer. of the Trust 
reads as follows: 


“It was informally discussed -m the 


last meeting of the Board. 
The decision was that the schem3 sub; 


mitted by Prof. Ramayar Saran may he fur- 
ther examined and then brought befare the 
Board. In the meantime Shri Saran may 
be allowed a few rooms temporarily for a 
ag at the most, on a rent which might 
o. concessional, as 

I: the school will cease to function 
when the Trust starts its own schoo:s. 


If. The school will meet the genuine 
requirements of the area. Kindly take fur- 
ther necessary action.. Shri Saran should 
be given 10 shops. Some modifications 
will also be necessary for which proposals 
may be put up. Immediate action is neces- 
sary as the school reopens ‘on 3-1-61.” 
Learned counsel drew our attention © exhi- 
bit 2 which is a copy of the letter of allot- 
ment of the stalls to the Principal of the 
said Public. School, issusd by the Executive 
Officer of the Trust, dated the 80th Decem- 
ber, 1960. The relevant portion of th 


-letter is to the following effect: , 


“With reference to your application 
dated the .29th December, 1960; on the 
subject noted above, J am to say that the 
Chairman has been pleased to allot =ou ten 
stalls numbering 55 to 64 in Block No. 4 
of ABCD shop-cum-building at Fajendra 
(Nagar) Patna. on monthly rental bazis for 
Patna Public School temporarily for a’ year. 
Some modifications that may -be required 
in the existing stalls to suit the schoo! will 


be taken up only after the cost has been 


approved by the Chairman, 
xX 


c> XX. oo EK ok 
The terms and conditions . of lettng out 


‘these stalls and also the monthly rental to 


be fixed by the Trust will be intirated .to 


you in due course.” 

Learned counsel also referred to exhibit $, 
dated the 80th December,. 1960, which is 
the .occupancy report submitted by the Sec- 
tion Officer. In the said report the terms of 
occupation mentioned is ‘Rent’ and under 
the columns ‘Rent per month’ and ‘Security 
deposit? no amount has been ` mentioned. 
Learned counsel then 
exhibit 3 (Ka), dated the 19th Julv:' 1961, 
which is the revised occupancy report issu- 
ed by the Section Officer. In this revised 
report also the terms cf occupation is ‘Rent’ 
and under the columns ‘Rent per month’ 
and ‘Security deposit?’ no amount kas been 


Z meptioned. Learned counsel further refer- 


_ plained to the Principal 


placed before us. 


red to exhibit 6 which is a letter from the 

Executive Officer of the Trust to the Prin- 
cipal of the Public School, dated. 17/20th 
March, 1961. In this letter also it is re- 


iterated that the Chairman had been pleas- 


ed to allot to the Principal on his applica-~ 
tion dated the 29th Dec., 1960, stalls for 
holding classes of the said school. Further, - 
in this letter,:the Executive Officer has com- 
for having con- 
verted some of the rooms into a full-fledged 
hostel . and for providing the messing 
arrangement which was contrary to the 
rules of the Trust as the -stalls were never 
meant for hostel or. for messing purposes. 
Besides, it was contrary to the terms of 
allotment ‘and the stalls were allotted only 
for holding of classes. In this letter the 
Executive Officer mentioned - that he was 
directed by the Chairman to inform him 
(the Principal) that the running of the 
hostel and the..mess must be stopped at 
once. In reply to the above letter (exhibit 
6) the Principal wrote .a letter, dated: the 
2lst March, 1961, exhibit 6 (Ka), to the 
Executive Officer wherein he stated that 
due _to.ignordnce of the Trust Rules he uti- 
lised some of the rooms at the rear for 
hostel purposes and since the students were 
small children and they had .come from dis- 
tant places, it would take some time in 
sending them to their homes. Therefore, 
the Principal requested the Executive Of- 


- cer of the Trust to allow him two months’ 


more time to run the hostel and that he 
would stop running the same from the 2nd 
of May, 1961. ` 


8. On the basis of those letters, 
learned counsel urged that the Trust had 
always. treated the Principal of the. school 
as a tenant of the stalls allotted to him, 
even, in the plaint which was filed on be- 
half ‘of the Trust, Ramayan Saran, the Prin- 
cipal, had been treated as a tenant. Thus, 
a monthly tenancy was created between 
the parties and they. were. bound by the 
provisions of the Bihar Buildings (Lease, 
Rent and Eviction) Control Act, 1947 — 
hereinafter referred to as the Buildings 
Control Act. .He submitted that Exhibits 1 
and 2 being unregistered documents could 
not .constitute a valid lease for one year 
under Section 107 of the Transfer of Pro- 
perty Act. He, therefore. argued that the 
suit for eviction of the defendant’ was not 
maintainable in the absence of a notice as 
contemplated under Section 106 of the 
Transfer of Property Act— hereinafter re- 
ferred to as the ‘Act. In order to substanti- 


~ 


ate his contention that it should be presum- 


ed to be a monthly tenancy, learned coun- 


sel relied on the decision in Ram Kumar ` 


Das v. Jagdish Chandra Deo, AIR 1952 SC 
23. Im that case the defendant had exe- 
cuted a registered kabuliat, dated the 8th 
December. 1924, in favour of the Receiver 
who was in charge of the plaintiff's estate, 
by-which he purported ta take a settlement 


of the’ land ip suit for purposes 
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for a period of ten years at.an annual: rent. 
-The first payment of annual rent was made 
on 8-3-25 and the second payment was 
made on 16-3-26. Since then no further 
ayments were made. The . kabuliat not 
eing an operative document under Sec- 
tion 107 of the Transfer of Property Act, 
the question was whether the tenancy creat- 
ed by implication of law was. a monthly 
tenancy under Section 106 of the Act. 
Their Lordships held that the tenancy: 
created by implication of law in. favour of 
the defendant ‘should be- held to. be from 
month to month -since its inception in 1924. 
The. tenancy not being- for manufacturin 
or agricultural purposes, it could be regard- 
ed as a tenancy from. month.to month 
under Section 106, unless there was a con- 
tract to the contrary. The stipulation as to 
payment of annual rent would no doubt 
raise a presumption that the tenancy was 
from year to year but being contained in 
an - inoperative - document could not come 
in the way of raising a présumption -under 
Section 106. ° a 


. 9. In my fudgment,. the above ob- 
servation of their Lordships is not applica- 
ble to the facts of the instant case. It may 
be noted that their Lordships were consi- 
dering a case in which rent was paid and 
the relationship of landlord and tenant ex- 
isted. In the .present case 
paid at all by the defendant for the stalls 
in question. In Arif v. Jadunath Majum- 
dar, 58 Ind App 91 = (AIR 1981 PC 79) 
the appellant having verbally .agreed in 
1913 with the respondent to grant him a 
permanent lease of a plot of land at Rs. 80 


, per-month let him into possession. Short- 
ly afterwards, the. respondent with the 
_ knowledge and approval of the. appellant 


erected a structure on the land at a cost 
of over Rs. 10,000. In December, 1918, 
the appellant definitely refused to ‘grant 
the respondent the agreed lease and in 1928 
sued to eject him. It was held that there 
being no leasé. made by a registered docu- 
ment as required under Section 107 of the 
Transfer of Property Act, the’ appellant was 
entitled. to eject the respondent with liberty 
to him to apply to remove ‘the structures. 
In this connection reference may also be 
made to Bastacolla Colliery Co. Ltd? v. 
Bandhu Beldar, AIR 1960 Pat 844 (FB), 
where a Full Bench of ‘this Court had occa- 
sion to consider the effect of the possession 
_of a lessee under a void lease. Their Lord- 
ships (at page 348) held: 


“The possession of a lessee 
wrongful from the time of his entry on the 
basis of a void or invalid. lease, but if he 


pays rent which is accepted by. the lessor, . 


his possession ceases to be adverse to 
. ithe lessor and a relationship of landlord an 
tenant comes into existence, in other words, 
‘he no longer remains a trespasser but be- 
‘comes a tenant.” 


In the case which their Lordships were 
considering the lessee bad subsequently 


19. > 
if the. defendant’s 


‘under Section 11 of the Buildings 


no rent was, 


-becomes | 


A. I. R, 


paid rent and, therefore, he became a ten- 
ant. In the present case, as- mentioned 
earlier, the defendant never paid rent to 
e p-aintiff, Therefore, his possession was 
wrongful. : 


` Mr. Sinha contended that even 
ossession was unlawful, 
since the plaintiff framed its suit for evic- 
tion of the defendant’ under Section 11 `of 
the Buildings Control Act, it was not main- 
tainable in the absence of a notice as con- 
templated : under Section 106 of the Act. 
Learned counsel placed. reliance on a Full 
Bench decision of this Court in Niranjan 
Pal: v. Chaitanyalal Ghosh, AIR 1964 Pat 
401 where their: Lordships observed that 
in the case of contractual tenancy the lease 
must be determined before the landlord can 
maintain an action for-the tenant’s eviction 
Control 
Act.. It is’ for the plaintiff to mention in his 
plaint the. fact of. determination of the 
lease as one of the facts- constituting’ the 
cause of action which he is required to give 
under Rule 1 of O. 7 of the Code of 
Civil Procedure. He has also -to prove the 
fact. Where the plaintiff. did not .deter- 
mine. the tenancy by giving a notice under 
Section 106 of the Transfer of -Property 
Act, his action under Section 11 of the 


-Buildings Control Act is premature, 


IL In my view, the above obser- 
vation of their Lordships is of no avail on 
the facts of the present case. In the case 
which their Lordships- were “considering, 
rent was fixed. The two parts of the house 
in that case were separately let out to the 
defendant on a rental of Rs: 50/- per month 
for each part and since the defendant had ` 
defaulted, . the suit was. instituted but. with- 
out serving a notice as contemplated under 
Section 106 of the Act. Therefore, their 
Lordships observed that in the absence of 
the notice action under Section 11 of - the 
Buildings Control Act was premature.. In ` 
the instant case’ the parties had not agreed 
upon the rate of rent for the stalls in ques- 


tion nor the defendant. paid any rent to the 


plaintiff. In such ‘circumstances, in’ my 
opinion, it is difficult to conceive that the 
relationship of landlord: and ‘tenant existed 
between the parties. Although the defen- 
dant was permitted to occupy the stalls for 
a term of one year, yet no valid lease was 
constituted by a registered document. That 


‘apart, for creation of a lease for a building 


payment of rent is essential. Inthe absence 
of payment of rent, no valid right of ten- 
ancy accrued to the defendant. Reference 
may be made to Section 105 of. the Act 
which definés a lease: 


“105. A lease of immoveable property 
is a transfer of a right to enjoy such pro- 
perty, made for a certain time, express or 
implied, or in perpetuity, in consideration 
of a price paid or promised, or of money, 
a share of crops, service or any other thing 
of value. to be rendered periodically or on - 


f 
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. sepcified occasions to the transferor by the 
transferee, who accepts the transfer on such 
terms. ; 

The transferor is called the lessor, the 
transferee is called the lessee, the price is 
called the premium, and the money, share, 
service or other thing to beso rendered is 
called the rent.” ; 

From the above, it is apparent that without 
consideration of a price paid or promised 
etc., a lease cannot be created. 

- 12, Even the various provisions of 
the Buildings Control Act indicate that rent 
is an essential ingredient for creation of a 
tenancy. Section 2 (f) of the Buildings Con- 
trol Act defines ‘tenant’ to mean > any per- 
son by whom, or on whose account, rent is 
payable for a building. | However, it in- 
cludes a person continuing in possession 
after the termination of tenancy in his 
favour, The latter portion of the definition 
is not applicable to the present case, be- 
cause it is admitted casé of the parties that 
from the:'very beginning the defendant did 
not pay any rent to the plaintiff. Reference 
may be. made to Section 5 of the Buildings 
Control. Act: ` ; 


“5. Determination of fair rent of build- 


ings in occupation of tsnants— (¢ en; 
on application by the landlord -or by the 
tenant in possession of a building or other- 
wise, the Controller has reason to believe 
that the rent -of that building is low or ex- 
cessive, he shall. hold a summary inquiry 
and record ‘a finding: (2) If; on a considera- 
tion of all the circumstances of the case, in- 
cluding any amount pegeid by the tenant by 
way of premium or any other like sum in 
addition to the rent the Controller is satis- 
fied that the rent of the building is low or 
excessive, he shall determine the fair .rent 
for such building.” ce a 
The provision of the akove section is attract- 
ed only when some rent is paid, which may 
be either. excessive or low. It is not attract- 
ed when ‘no rent is paid at all. It may be 
useful to refer to Section 6 also 
Buildings Control Act’ which is to the fol- 
lowing effect: ` : 
“6. Determination of fair rent of build- 
ings not in occupation of tenants— The 
Controller may, on his own motion, and 


shall, on the application of the landlord or. 


a prospective tenant and ‘after making such 
inquiry as he thinks fit;: determine the fair 
rent for any building not in the occupation 
of a tenant.” l i: 

The above provision is applicable to those 
cases where the buildings are not in occu- 
pation of the tenants. Before occupying the 
stalls, the, defendant could have approached 
the Controller for fixation of fair rent, if he 
so desired. If he would have got a fair 
rent fixed and if he would have paid rent 
accordingly, the right of tenancy could have 
been created in his favour, but the defen- 
dant never utilised the provisions contained 
either under Section = or Section.6 of the 
Buildings Control Act. 


- that the: relationshi 


of the 


“ 
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13. In the instant case, no tenancy 
at- all was created, The defendant’s posses- 
sion over the stalls for a period of one year 
was merely permissive and thereafter he be- 
came a trespasser. erefore, in my opi- 
nion, ‘the suit for. eviction of defendant was: 
maintainable even in the absence of notices 
required under Section 106 of the Act. In 
Jiwan Ram Nai v. Mahabir Nai, Second 
Appeal No. 687 of 1963, D/- 13-5-1968 (Pat), 
a Bench of this Court had occasion to consi- 
der a case in which the plaintiff had brought 
a suit for eviction of the defendants from 
a portion of a house on the ground that the 
defendants had defaulted to pay two 
months’ rent, where as the case of the de- 
fendants was that they were’ not occupying 
the portion of the house as tenants, but they 
had occupied it in their own right and they 
had not ‘paid any rent. The trial Court 
found that. the suit was maintainable and 
the plaintiffs case was true that the house 
belonged to him: In spite of the said find- 
ing, the suit was dismissed on the ground 
of landlord and tenant 
was not established between the parties, 
and there was nothing to show that the de- 
fendants were inducted into the house as 
tenants or they stipulated to pay any month- 
ly rent. Jt was also held that no notice 
under Section’ 106 of the “Transfer of Pro- 
perty ‘Act was at all issued and as such the 
suit under -the Bihar Buildings (Lease, Rent 
and Eviction) Control Act would not be 
maintainable. On- appeal, the Additional 
District Judge affirmed the finding of the 
trial Court with “certain modifications. 
Thereafter the plaintiff brought the second 
appeal to this Court. Their Lordships after 
reviewing various decisions including that 
of Niranjan Pal, ‘AIR 1964 Pat 401 (FB) 
(supra), held that the suit was maintainable 
even in the absence of a notice under S. 106 
of the Transfer of Property Act as there was 
no relationship of landlord and tenant exist- 
ing between the parties and the: possession 
of the defendants over the portion of the 
house was a‘ permissive one. 

14. After considering the various 
decisions’ referred to above, and those evi- 
dence on the record which were. placed be- 
fore us by learned Counsel for the parties, 
I find no reason to interfere with the find- 


- ing of the Court below ordering eviction of 


the defendant from: the stalls in 
Thus, there is no merit in the appe 
has been filed by Ramayan Saran. 


15. .. Now I advert to consider point 
No. II which arises: out of the appeal at the 
instance of the Patna Improvement Trust. 
Mr. Ray Paras Nath appearing for the ap- 
pellant contended that the Court below 
ought to have decreed the arrears of rent as 
claimed by the plaintiff. He referred to 
Exhibit 1, the application filed by the de-. 
fendant, in which it has been mentioned 
that the defendant was prepared to pay 
reasonable rent. He then invited our atten- 
tion to Exhibit 2, the letter sent by the 


uestion. 
which 
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Executive Officer to the defendant, in which 
it was noted that the terms and conditions 
of letting out the stalls and also the month- 
- Jy rental to be fixed by the Trust would be 
intimated to the defendant in due course. 
He submitted that from the said letter it 
was clear that the defendant left the matter 
of fixation of rent entirely in the hands of 
the plaintif.. Accordingly, the plaintiff by 
Resolution No. 148/61, dated the 31st May, 
1961, fixed the rent including taxes of the 
stalls allotted to the defendant at the rate 
of Rs, 1034.17-P per month and the same 
was intimated to the defendant by letter 
(Exhibit 2 Ka) dated the 8rd July, 1961, 
which contained also a copy of the above 
resolution. By the said letter a demand of 
Rs. 5170.85-P was also made by the plain- 
tiff from the defendant as being the total 
amount of rent due up to the 81st May, 
1961, as per details mentioned. therein. 
Learned Counsel submitted that it was clear 
from Exhibit 2 (Ka) that the rent was fixed 
at 50% less than the standard rate, because 
the Chairman had passed orders on Exhi- 
bit 1 that rent may be fixed at the conces- 
sional rate. He also referred in this con- 
nection to the 
(P. W. 1) who was examined as the sole 
witness on behalf of the plaintiff. He is the 
head clerk of the Patna Improvement Trust. 
He stated that by the ei resolution the 
Trust fixed the rate of rent at 50% less 
than the standard rate. According to that 
resolution rent was calculated at the rate of 
1084.17-P per month, He further deposed 
that till the date of institution of the suit 
the defendant did not pay towards rent a 
single farthing. -He also referred: to the evi- 
dence of Ramayan Saran (D. W. 1), the 
sole defendant himself. D. W. 1 stated in 
cross-examination that the Trust by a reso- 
lution fixed the rent at the rate of 50% of 
the standard rate and gave him information 
to that effect and. he occupied the stalls on 
the 30th of December, 1960, and was in 
occupation of those stalls tll the date of his 
deposition. In the circumstances, . learned 
Counsel urged that there was no reason for 
the Court below in refusing to pass a de- 
cree for rent of the stalls which was occu- 
pied by the defendant, as per details given 
in Schedulé II of ‘the plaint. 


16. In my view, the contention of 
learned Counsel cannot. be accepted. 
P. W. 1 has stated in cross-examination: that 
the rent was not fixed in the presence of 
Ramayan Saran. In Para 5 of the written 
statement- filed by the defendant, it is clearly 
stated that the resolution of the Trust> dated 
the 83lst May, 1961, was passed without 
any reference to the defendant and behind 
his back. He had no opportunity of plac- 
ing his point of view in the matter and the 
rent was fixed ex parte. From the evidence 
of D.-W. 1, in examination in chief, also it 
appen that he had not agreed to the rate 
of rent which was fixed by the said resolu- 


tion. From exhibit Ka it appears that after 


evidence of Santjiv Jha- 


A.L R. 


the receipt of the letter Exhibit 2 (Ka) the 
Board of governors of the school held a 
meeting and it was unanimously decided to 
request the Patna Improvement Trust to re- 
consider its decision regarding the rent of 
the stalls allotted to the defendant. It is 
thus clear that at no stage the defendant 
had agreed to pay the rent so fixed by the 
resolution of the Board of the Trust. In 
the absence of agreement regarding the’ rate 
of rent, the plaintiff had no right to claim 
rent at the rate mentioned in Schedule I 
of the plaint. The plaintiff could have got 
the fair rent fixed under Sections 5 and 6 
of the Buildings Control Act, but it never 
did so. No doubt, the plaintiff could have 
claimed damages or compensation from ths 
defendant for being in unlawful occupation 
of the stalls, but it has not done so, instead 
it has claimed rent from the defendant. 
After considering all the evidence and the 
points urged on behalf of the appellant, in 
my judgment, the Court below has rightly 
refused to pass a decree for arrears of rent, 
I find no reason to hold otherwise. 


17. In the result, the judgment and 
decree of the Court below are upheld and 
both the appeals are dismissed. In the cir- 
cumstarces of the case, both parties will 
bear their own costs of this Court. 


B. N. JHA, J.:— 18. I agree that the 
two appeals should be dismissed but I like 
to add a few words. ‘Rent is an essential 
ingredient of a lease under the Transfer of 
Property Act. This is a consideration for 
allowing the lessee to enjoy the property for 
the period of the lease. The parties may ` 
contract for the payment of rent but the 
amount of rent so contracted must be fixed 
and certain, Rent of premises, if governed 
by the Bihar Buildings (Lease, Rent and 
Eviction) Control Act, can also be fixed 
under Section 5 or 6 of the said Act, as the 
case may be. If the tenant is in possession 
of the building, application may be filed .by 
the landlord or by the tenant before the 
controller for fixation of a fair rent for the 
building. The controller is also vested with 
the power under Section 6 of the Act to fix 
a fair rent for that building suo motu or on 
the application of the landlord or.a prospective 
tenant if the building is not in posses- 
sion of a tenant. In the present case; on 
the evidence adduced, it is not established 
that the parties themselves fixed any rent 
by contract for the premises in occupation 
of the defendant nor was any fair rent fix- 
ed by the controller under Sections 5 and 
6 of the Bihar Buildings (Lease, Rent and 
Eviction) Control Act, 1947. The defendant 
was allowed to take possession of the pre- 
mises subject to fixation of rent in future by 
mutual agreement. No such agreement was 
ever arrived at. In such circumstances, it 
cannot bs said that any rent as contemplat- 
ed under Section 105 of the Transfer of 
Property Act was ever fixed. Therefore, 
there could not be a lease of the premises 
in favour of the defendant. . 
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` I9. Apart from this, the metter 
could be considered from. another point of 
view as well. The lease. in the present case, 
purported to be’-granted, was for a period 
of one year. ‘No registered document was 
ever executed between the parties as.is pro- 
- vided under Section 107 af the Transfer of 
Property Act. It is true, as was held in AIR 
1960. Pat 844 (FB), that when a registered 
document is required for the creation of a 
valid lease for a ‘period of one . year and 
more than one year and no such document 
is registered, a lease from month to month 
may be presumed to have come into exis- 
tence, but it is subject to this that the les- 
see should have come in possession of the 
leasehold and paid rent for it. The defen- 
dant never paid any rent -and, as such, no 
valid lease, even for month to month, came 
into existence: . Therefore, in my opinion, 
no tenancy came into being and consequent- 
ly there was no relationship of landlord and 
tenant between the. parties. The possession 
of the defendant in respect of the suit pre- 
mises remained. only permissive. : 


20. The plaintiff has come with the 
story that the defendant was inducted. into 
the premises on a monthly rental of Rupees 
1034.17 . Paise inclusive R taxes. This case 
has failed. Hence the plaintiff is not entitl- 
ed to any decree for rent. Learned ccunsel 
for the plaintiff-appellant contended that 
the defendant was in possession of the pre- 
mises and, as such, he is liable to pay com- 
pensation for the use and occupation. No 
such alternative case has been made ‘out and 
no evidence as to the amount of compensa- 
tion: was ever adduced. Therefore, the 
plaintiff cannot be allowed to raise £ new 
plea which has no foundation to stand, As 
the possession of the defendant is onl” per- 
missive, no question of termination of the 
tenancy, as is contemplated under Sec: 106 
of the Transfer of esa : Act, arises ‘in 
the present case and the plaintiff is entitled 
to oust the defendant fromthe premises in 
-question. ‘Therefore, the judgment ard de- 
cree passed by the Court below have zot-to 


be upheld. ji 
_ Appeals dismissed, 


4 wh 





AIR 1972 PATNA 18 (V 59 C 2). 
B. N. JHA AND B. D. SINGH, Jj. — 
Toral Mahto, Appellant’ v.. . Caande- 
shwar Mahto and others,. Respondents. `. 
A. F. O. D. No. 458 of 1964, D/- 
23-12-1970, against order of . Sourendra 
Nath Ganguli, Sub. J., Bihar Sharif, - D/- 
81-7-1964. 
_ Evidence Act (1872), S. 74 — Public 
document — Pariwarik register prepared 
under Bihar Panchayat. Rules, 1959 in dis- 
charge of official duties by an Election Of- 
cer who is a public servant within Civil 
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Toral Mahto'v. Chandeshwar Mahto (B. N. Jha J.) 


_case,. which I shall presently discuss, 


+ 
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P. C., Section 2 (17) is a public document 
within the meaning of the section and its 
contents can be admitted in evidence with- 


out calling as a witness the Officer who 
prepared it. (X-Ref.—— Civil P. C. (1908) 
Section 2 (17)). (Para 6) 


© Sachchida Nand and Radha Mohan 
Prasad, for Appellant; Kamla. Pati Singh 
ape Keshari Kishore Saran, for. Respon- 
ents. 


B. N. JAA, J.:— The plaintiffs suit 
for partition for his aay share in the suit 
roperties was resisted by Toral Mahto, 
Ee No, 1, on the ground that the 
plaintif was a stranger to the family of 
Man Singh, father. of Toral Mahto, and 
Gopi Mahto father of the plaintiff was not 
his brother. The plaintiffs joint title and 
possession were also denied by defendant 
No. 1. The Court below overruled the 
contention of the defendant and came to 
the conclusion that Gopi Mahto, father of 
the plaintiff, was full brother of. Toral 
Mahto and the plaintiff. was in joint posses- 
sion of the suit properties. Hence, the 
plaintifs suit for pan of his half share 
was decreed. Defendant No. 1 has, there- 
fore, come up. to this Court. 


2. Learned counsel for the appel- 
lant challenged mainly the finding of the 
Court below that the plaintiffs father Gopi 
Mahto was son of Man Singh and, as such, 
"Toral Mahto, defendant No. 1, and 


Makto were brothers.. He, however, fairly 


Gopi. 


conceded that the question of possession is- 


immaterial for the purpose of this case. 
His main contention was that the oral evi- 
dence adduced in the case did not fulfil 
the requirements of Sections 50 and 60 of 
the Indian Evidence Act and, as such, it is 
of no evidentiary value for the determina- 
tion as to whether Gopi Mahto was son of 
Man’ Singh and father of defendant No. 1. 
The contention of learned counsel for the 
appellant may be correct in respect of the 
evidence of some of ‘the witnessés, but the 
finding of the Court below: is not simply 
based on the oral evidence adduced by the 
parties in the case. The Court below has 
taken into. consideration evidence both oral 
and documentary, facts and circumstances 
‘of the case in coming to the conclusion 
that Gopi Mahto, father’ of the plaintiff, 
was brother’ of Toral Mahto. The docu- 
mentary ‘evidence and circumstances in the 
con- 
clusively “establish that Gopi Mahto was the 
son of Man’ Singh. No case of ouster hav- 
ing been pleaded .or proved the plaintiff is 
entitled to a decree for partition as- claimed 
by him on this finding alone. 

8. . The land bearing plot No. 7222 
of khata No. 457 having an area of 51 deci- 


mals is one of the properties which are the 
subject-matter of partition. The entire 


suit properties including this plot are claim- 
ed by defendant. No. 1 as his exclusive 


‘ 


` 


l4 Pat. [Prs. 3-6] Toral Mahto v. Chandeshwar Mahto (B. N. Jha J.) l ALR 


properties. - This plot originally . belonged 
to one Ramzan Mian who gave it in Sud- 
bharna to’ defendant Toral Mahto bya 
registered deed (exhibit 8) dated Septem- 
ber 29, 1948, for Rs. 600/-. Later on, 
the heirs of Ramzan Mian sold this land 
to Bhattu Mahto defendant No. 2, son of 
Toral Mahto and plaintif - Chandeshwar 
Mahto son. of Gopi Mahto by a registered 
sale deed (exhibit 4) dated February 16, 
1954 for Rs. 900/-. It further appears that 
the name of Bhattu Mahto was mutated 
in the landlord’s Serista in respect .of this 
land and rent receipts (exhibits 1/c, 1/d 
and 1/f) were also obtained on payment of- 
rent, The aforesaid documents, namely, 
the rent receipts (exhibits 1/c, 1/d and 1/4), 
the sudbharna deed (exhibit 3) and the 
sale deed (exhibit 4) have been filed by the 
plaintif. In the sale deed it is. stated that 
the father of the executants had given the 
‘land in rehan with possession -to Toral 
Mahto, father of Bhattu Mahto, -claimant 
No. 1 and uncle of Chandeshwar - Mahto 
claimant No. 2. It is also stated. that 
Rs. 600/-. was set off towards the rehan 
dues in, favour of Toral Mahto,- that they 
had taken Rs. 100/- from the -vendees prior 
to the execution of the deed and that the 
balance amount of Rs, 200/- was to be 
paid at the time of the exchange. of equi- 
valents. If the plaintiff was not a member 
of the family of Toral Mahto it would not 
have been possible to set off the rehan- 
dues of Toral Mahto towards the. conside- 
ration of the sale deed executed in the 
.name of Bhattu Mahto son of Toral Mahto 
and Chandeshwar Mahto son of Gopi 
Mahto. The sale deed itself recites that 
Chandeshwar Mahto is the nephew _of 
-_Toral Mahto, defendant No. 1. Toral 
Mahto, defendant No. .1, has given expla- 
nation in his evidence regarding the cus- 
tody of the rent receipts and the -rehan 
deed (exhibit 8). He has stated that some 
of his papers had been stolen. He denied 
to have taken any sale deed of the rehan 
Jand. According to his. statement, his son 
Bhattu. Mahto, defendant No. 2, had taken 
the sale deed and he was in possession of 
the land. He further stated that- Bhattu 
Mahto was. separate from him. ‘No such 
case of separation between defendant No. 1 
and defendant No. 2 has been made out 
in. the written , statement, nor. is there any 
evidence to that effect. Therefore,. the 
story of separation between Bhattu. Mahto 
and his father. defendant No. 1 cannot be 
accepted. Assuming that Bhattu > Mahto 
was separate from Toral Mahto, there is 
no reason as to why the sale deed would 
have been taken in the name of the plain- 
tiff also along with. Bhattu Mahto, defen- 
dant No. 2, and the consideration of the 
Hara dues (exhibit 3) would be set off to- 
wards the -consideration of the sale deed if 
the plaintiff was a stranger to the- family 
of defendant No. 1: . The story of the 
documents having been stolen also cannot 


stated that he knew that 


that he raised -objection to 


be accepted. Some of the old documents 
have been filed by defendant No. 1. No 
saneha of the alleged’ theft was ever-lodg- 
ed.  erhaps on dccount of the’ sale. deed 
(exhikit 4) defendant No. 2 did not appear 
and file a written statement in Court, - 


4. The landlord had filed rent suit 
No. 108 of 1958 in respect of some of the 
suit properties against the plaintiff and 
defendants. 1. and 2. - Exhibit 5 series are 
the summonses issued to. Toral Mahto, 
Bhatte Mahto and Chandeshwar. Mahto. 
They have been filed by the plaintiff. Exhi- 
bit 6 is the certified copy of decree passed 
in thet rent suit. The suit of the land- 
lord wss decreed against the defendants’ of 
that snit. Defendant No. 1 in his evidence 
Chandeshwar 
Mahto had been made a defendant in that 
rent. suit and’ thereafter he objected- but 
his lasvyer told him that nothing could be 
done when .the landlord had- impleaded 
him. He admitted that he.had taken the 
matter in appeal before the High Court 
but did not implead Bhattu Mahto and 
Chandsshwar Mahto as appellants alon 
with himself. The trial Court has place 
very great reliance on this circumstance in 
holding that the plaintiff is a member of 
the family: of the defendants’ otherwise 
there was no reason as to why the landlord 
would have impleaded him in the rent 
suit. Moreover, if the plaintiff had.no con- 
cern. with the rent claimed holding and 
if he had been impleaded along with Toral 
Mahto and-his son, defendant No. 1 would 
have. certainly raised objection in the- suit 
and would have fought out: the matter. 
The evidence given by defendant No. 1 
Chandeshwar 
Mahto being .made a party in the rent: suit 
but his lawyer told .him that when the 
landlord: impleaded - Chandeshwar Mahto 


nothing could be done, cannot be accepted. 


5. There is yet : another . circum- 
stance in this case. From the aforesaid 
facts it is clear -that the plaintiff was 


‘known to Toral Mahto from before but in 
. the wr-tten statement he ‘simply said that 


the plaintiffs father Gopi Mahto was not 
the sor. of Man Singh. He never stated 
in his written statement about the parent- 
age of ‘Gopi Mahto.. In the: circumstances 
of the case, defendant No. 1 should have 
alleged that Gopi Mahto was the son of 
a particular person and was not the’ son of 
Man Singh. The Court ‘below, in my 
opinion, was right in drawing adverse in- 
ference from this omission on the part of 
defendant No, 1. 


6. .-The plaintiff called for the 
Pariwarik register of Bhui Gram Panchayat 
prepared under the provisions of the Bihar 
Panchayat , Election Rules, 1959, from the 
Mukhia. Shyam Bihari Prasad, the Mu- 

ia, was examined as P.W. 5 in the case, 
He produced the Pariwarik register. The 


1972 
entries in the -Pariwarik register relating to 
the family of Toral Mahto were. marked as 
exhibit 2 in the’ case. In  cross-examina- 
tion the Mukhia stated that every year the 
Pariwarik register was prepared. The 
Gram: Sewak ‘prepares the .register after 
making. enquiries trom: house to house. The 
register was prepared by the Gram .Sewak 
on June 15, 1960...The Sub-Divisional Off- 
cer concerned and the Gram . Panchayat 
Supervisor had put their signatures on this 
register. The entries in this Pariwarik 
register (exhibit 2) clearly show that 
Chandeshwar Mahto belonged to the family 
of Toral Mahto though their surname has 
been changed from Mahto to Singh, This 
document also shows that Toral Mahto be- 
longed to the family, the head of. which 
was defendant No. 1. Learned counsel for 
the appellant contended that. the contents 
of this document could not be admissible 
in evidence because the Gram Sewak who 
prepared the register was not examined in 
- this case. It is difficult for me to accept 
this contention. Learned counsel for the 
respondent submitted that exhibit 2 was 
a public document and it was not necessary 
for the plaintiff.to have examined the Gram 
Sewak in this case. He referred to R. 5 (1) 
of the Bihar Panchayat Election _ Rules, 
1959, which reads thus:-~— 

“On the -establishment of a Panchayat, 
the Elections Officer shall cause to be pre- 
pared in respect of that Panchayat a regis- 
ter of residents in form A.” 

Form- A is in the following form:— 


“Register of Residents 
(See Rule 5 (1) 
(The Register shall be prepared .familywise 
and each family shall be allotted a separate 


page). | 
Name of' Gram Panchayat ...... P86: ares 
Sub-division ........ NISHIGE: aana eg 
Name of the village or tola .........4.. 
Ward No. ....... Head of family ........ 
Religion ........... 

1. Serial No. ie. oe 

2. Name of the member of the family. 
8. Father’s/husband’s name. © 
4. Date of birth. 

5. Date of death. 

6. Age, 

7. Occupation. 

8. Literate or illiterate. . 

9. If a qualified member of the Pancha- 


yat. ; 
10. If not, reason for disqualification. 
11. Name added to or struck off with parti- 
culars. oa: 
12. Remarks.” 


Thus, form “A requires thé name of the 


head of the family and name of the. mem- 
bers of the family with father’s name, age, 
occupation, etc. Exhibit 2 is exactly in the 
form as is provided under the Rules. There- 
fore, this Pariwarik register is prepared by 


-absence of the evidence of 


t 
t 
E 
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the Elections Officer.. The Elections Off- 
cer is defined in Section 2 (g) as follows:— 

“Elections Officer” means the Sub- 
Divisional Magistrate, “exercising jurisdic- 
tion over the sub-division within the limits 
of which the Gram Panchayat in which the 
election or the bye-election is to be held 
is situated, and includes -any other officer 
who may be specially - -appointed . by the 
Elections: Officer „to discharge -any of his 
functions under these rules.” 


Therefore, this register’ is prepared by the 
Elections Officer in discharge of his official 
public duties. Section 74 of the Indian 
Evidence Act provides that the documents 
forming the acts, or records of the acts of 
public officers, legislative, judicial and exe- 
cutive of any part of India or of the Com- 
monwealth or of a ` foreign country are 
ublic documents. The Evidence Act, 
owever, does not define public officers. 
Therefore, the meaning of public officers 
has got to be taken in the ordinary sense. 
Public Officer is defined in Section 2 (17) 
of the Code of Civil Procedure. Under 
sub-clause (h) every officer in the service 
or pay of the Government, or remunerated 
by fees or commission for the performance 
of any public duty, is a public officer. This 
definition can be safely taken in the- òrdi- 
nary sense to be the definition of a public 
oficer. There is no doubt that the Elec- 
tions Officer who is ordinarily the Sub- 
Divisional’ Magistrate is an officer in the 
service or. pay of the Government and in 
discharge’-of his official duties he directs 
the preparation of the Pariwarik register 
and, as such, the Pariwarik register prepar- 
ed under the provisions of the Bihar Pan- 
chayat Election Rules, 1959, ‘is a public 
document within the meaning of Section 74 
of the Evidence Act.. The evidence of the 
Mukhia (P.W. 5) clearly shows: that the 
Pariwarik register had been prepared ac- 
cording to Rules. Therefore; even in the 
F the Gram 
Sewak, ‘the contents of this document (exhi: 
bit:.2) can be used in evidence in the case. 


7. Defendant No. 1 has also filed 
some documents in the case but they are 
of no assistance for the determination as 
to whether the plaintiffs father Gopi Mahto 
was full brother of defendant No. 1 or 
not. Exhibit A series are kobalas by which 
some family properties were acquired; ex- 
hibit B series are rent receipts in respect 
of some of the suit lands and exhibit C is 
a patta in: respect of the suit land. If it 
is held that the plaintiff is the nephew of 
defendant No. 1, he is entitled to half share 
in, the suit properties which are mostly 
ancestral and some acquired from the joint 
family funds, 


8. A number of witnesses have 
been examined in this casé on behalf of 
the plaintiff who supported his case that 
the plaintiff is the nephew of defendant 
No. 1. The parties are residents of village 


16 Pat. (Prs. 8-10)-[Pr. 1] ` Tapeshwar Misra, In the matter of — 


Pahitia and are Kurmis by caste. Admit- 
tedly, there are several families of Kurmis 
there, and some of them have come to sup- 
port the case of the plaintiff. It is, how- 
ever, significant to note that not a single 
person of that village has’ come to support 
the case of defendant No. l. P.W. l is 
Tetar Mahto. He is great grandson 
of Mangru Mahto, grandfather of Toral 
Mahto. His house is just by the side of 
the house of defendant No, 1. He gave 
the genealogy of the family of the common 
ancestor of Mangru Mahto. He has stated 
that Gopi Mahto, father of _ the plaintiff, 
was the brother of Toral Mahto. He 
also stated that the plaintiff and the defen- 
-dants were coming on in joint possession of 
their lands. Before the institution of the 
suit, there was good relationship with the 
plaintiff and the defendants and there was 
one kitchen then. There was no new 
house which was constructed by Toral 
Mahto. ‘This witness is really a very com- 

etent witness to say as to who were mem- 
bars of the same family and no valid reason 
could be alleged as to why he would give 
false evidence in the case. 
cal table as given by defendant No. 1 clear- 
ly shows that there are some other mem- 
bers in the family of Mangru Mahto _ but 
none of them came to support the defence 
case. P.W. 2 Bhaju Mahto is Kurmi by 
caste and he is a resident of village -Pahitia. 
He is a neighbour and he supported the 
case of the plaintiff that Gopi Mahto was 
full brother of Toral Mahto and the plain- 
tff was coming on in joint possession of the 
lands. Some of his lands are in the boun- 
dary of the land of the plaintiff and the 
defendants. Therefore, he is also a com- 
petent witness to speak about the posses- 
sion of the land. P.W. 8 Balak Singh also 


supported the case of the plaintiff that he - 


was living jointly with efendant No. 1 
and was in joint possession of the lands in 
suit. P.W. '4 who belongs to the same 
village also supported the case of the plain- 
tif regarding parentage and joint posses- 
sion. P.W. 9 is the son of the brother-in- 
law of the plaintiff. He. has stated that 
the plaintiff was married in his family and 
since the marriage of the plaintiff he knew 
that Toral Mahto is his full uncle. He 
acted as Samdhi in the said _ marriage. 
There is no doubt that the evidence of 
P.Ws. 1 and 9 are in conformity with Sec- 
tions 50 and 60 of the Indian Evidence 
Act and their evidence can be safely taken 
to have very great evidentiary value in 
this case. The other witnesses also have 
spoken about joint possession of. the plain- 
iff over the suit lands along with the 
defendants. This is also a circumstance to 
hold that the plaintiff belongs to the, family 
of the defendants. From the facts, cir- 
cumstances and evidence discussed above, 
it is fully established that the plaintiffs 
father Gopi Mahto was the full brother of 
Toral Mahto, defendant No. 1, and, as 


The genealogi-. 


A ILR. 


such, the plaintif is entitled to half share 
in the suit properties. 


9, For the reasons stated above, 
the appeal fails and. it is, accordingly, dis- 
missed with costs. The judgment and de- 
cree passed by the Court below are, here- 
by, affirmed. 


B. D. SINGH, J.:— 10. I agree. 
. Appeal dismissed. 


ete eae 


AIR 1972 PATNA 16 (V 59 C 3) 
U. N. SINHA, C. J. AND K. B. N. SINGH, 


In the matter of Tapeshwar Misra, 
Contemner. 


Misc. Judicial Case No. 53 of 1969, 
D/- 8-1-1971. 


Contempt of Courts Act (1952), S. 3— 
Contemner tendering unconditional apology 
for having addressed a letter to the Judges 
under some emotional strain — Apology ac- 
cepted. (Para 1) 


R. P. Katriar, for the State; G. S., Pra- 
sad, for Contemner. 


ORDER:— By order dated the 10th 
April 1969, passed in First Appeal No. 118 
of 1963, notice was issued to Tapeshwar 
Misra, respondent in the first appeal, to 
show cause why a proceeding should not 
be started against him for contempt of- court 
for addressing a letter to T. Nath and K. K. 
Dutta JJ. of this Court. The letter has 
been incorporated at Page 1 of the paper- 
book. Tapeshwar Misra, it is stated by his 
learned counsel, was present in this Court 
on many occasions and the last adjournment 
granted in this case was on 20th March 
1970, when the case was ordered to be put 
up on 10th April 1970. Thereafter this case 
has come for hearing today and it is stated 
that Tapeshwar Misra has not been able to 
be present in Court, as he has no notice of 
the hearing today. We have heard learned 
counsel for the contemner and Sri R. P. 
Katriar, who has appeared for the State of 
Bihar. Tapeshwar Misra has sent a letter 
of apology which is at Page 5 of the paper- 
book tendering unconditional apology and 
asking for pardon. It is clear to us, on a 
perusal of the letter on which notice was 
issued to Tapeshwar Misra, that he was 
under some emotional strain under which he 
had sent the letter in question and, in the 
circumstances of the case, we accept his 
unconditional apolo: and discharge the 
rule issued against him, 


. ; Order accordingly. 
HO/10/E23/71/RSK 


eet eres MONE 


ae 


ag 


1972 Mathura Singh v. Deodhari Singh (Jha J.) 


AIR 1972. PATNA 17 -(V 59 C:6) 
B. N. JHA AND B. D. SINGH, JJ. 


Mathura Ga and others, ` Appellants 
v. Deodhari Singh and others, Respondents. 


A. F. O. D: No. 553 of 1963, D/--23- 
12-1970, against order of Sachindra Nath 


. Basu, Sub J., 2nd Court, Monghyr, D/- 2-8- 
1968. ao ae 


(A) Civit P. C. (1908), O. 23, R. 3— 
Compromise of suit — A compromise dis- 
posing of a bulk of the properties in a.parti- 


ton suit is not binding on defendants who . 


were not parties to .the compromise. petition 
and never. consented. 
arrived. at between the . plaintiffs. on the 
one hand and some of the defendants on 
the other. The suit cannot be disposed of 
in terms of the compromise even. so far as 
the parties to the compromise are concern- 
ed, (1911) 9 Ind Cas 210 (Cal), Followed. 
ee E ~. (Paras 4, 5, 6 & 12) 
In a suit for partition of joint property 
a decree by consent amongst some only of 
the parties cannot be maintained. If the 
compromise is not binding against one of 
the co-sharers, it would..not be binding on 
those who gave their consent. 
| i Ca ‘(Para 12) 


` (B) Civil P. C. (1908), O. 82,.R. 7.— 
Compromise’ by Guardian — When, in a 
suit in which the miner is a party, the father 
is appointed as a guardian of the minor, the 
father cannot compromise ` on behalf of the 
minor, unless the Court expressly. accords 
sanction to compromise the suit on behalf 
of the minor. AIR 1946 PC 72: and 
(1913) 40 Ind App 182 (PC), Followed: ~. 

eG ; (Paras 7 and 8) 

When a matter is pending before a 
Court and the natural‘ guardian acts as 
guardian of a ‘minor, his power to compro- 
mise the suit on behalf of the minor is con- 
trolled by the provisions of Order 32, R. 7 
which are imperative. ‘If without the per- 
mission of the Court the guardian enters in- 


to a compromise, the minor can avoid it by - 


(Para 7) 


appropriate proceedings. . 
| never con- 


Further, where the father 


` sented to compromise petition filed before 


the Court in the parition suit ` for being 
recorded as a compromise petition and ‘for 
disposing of the suit in terms of compro- 
mise, the matter of comproniise so far as the 
father and his minor sons are 
has to be. accepted in accordance with the 
rovisions of law and it cannot be taken to 
e a family arrangement binding upon him 


and his sons independently of-the provisions - 


of Order 32, Rule 7. Para 9) 
(C) Civil P. C. (1908), S. 96 (3) — 
Appeal against consent decree . — Decree 


passed ..without the consent of all the parties 
cannot’ be regarded as a consent decree. A 
peron not a.party to compromise can chal- 
enge the decree as invalid in appeal. (X- 


' Ref: Order 23, Rule 3). (1911) 9 Ind Cas 
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to` the - compromise” 


concerned, - 
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210 (Cal). and AIR 1946 PC 72, Rel. ee 
” 5 ne ' iti : ara 

(D) Civil P. C. (1908), S. 96 (8).— 


Appeal agaifist consent decree — A decree 
passed upon a compromise against a minor 


. for which leave of Court was not obtained 


under Order 32, Rule 7, cannot be said to 
be a valid consent decree. Hence an appeal 


‘by minor against such a decree is not barred . 


under Section 96. (X-Ref: Order 23, R. 3 
and Order 32, Rule 7). AIR 1952 All 97, 
Followed;. ATR 193L Cal 211, held not good 
law in view of (1918) 40 Ind App 182, 
(PC). a : (Para 11) 
Cases Referred: Chronological Paras 
(1952) AIR 1952 All 97 (V 89) = _ 
.1951 All LJ 633, Sagwa v. Dalwa il 


=- Kallu Lal o 
(1931) AIR ` 1931 Cal 211 (V 18) = 
85 Cal WN 288, Smt. Golnur Bibi 


7, if 


y, Abdus Samad Il 
(1918) 40 Ind App 182 = ILR 86 
-Mad 295 (PC), Ganesha- ‘Row v. 
Tuljaram Row | j 
(1911)-9 Ind Cas 210 = 3 Cal LJ 16, 
_Nitayamoni Dasi v. Gokul Chandra 
- Sen 7 ee 11, 12 


| L. K. Choudhary and S. K. Choudhary, 
for Appellants; Ugra Singh, Birendra Mo- 
han Singh and Jitendra Prasad Shukla 
(D. R. Guardian Advocate), for Respondents. 
. . BON. JHA, J.:— In the partition’ suit 
filed by the- plaintiffs-respondents, the Court 
below has passed a decree in the following 
terms :— a 
“Tt is accordingly ordered that the suit 
be decreed on contest with costs against 
defendant No. 4 and ex parte ' with costs 
against the other defendants in terms of the 
compromise petition filed on 25-7-62. Plea- 
ders fee at the minimum contested scale. 
Let the compromise dated 25-7-62 be re- 
corded and the suit.be decreed in terms 
thereof. The final decree shall be drawn 
up-on the taking of the necessary steps by 
the parties. So far as the balance area of 
suit properties, that is 10.22% acres of land 
which is not covered by the compromise 
petition filed on 25-7-62. is concerned,. the 
suit is decreed preliminarily without costs, 
and a preliminary decree shall be drawn up 
for the same. The final decree for. the 
same shall be drawn up on the taking of 
the necessary steps by the parties. The 
cost of the final decree shall be borne by 
the parties according to their proportionate 
shares, ` 

Defendant No. 4 and his minor sons defen- 
dants 11 to 14 under the ` guardianship of 
their father Mathura Singh (appellant No. 1) 
have filed the appeal. ~ | 


e + &, Mr. L. K. Choudhary, 
counsel for the appellants, has contended 
that the decree. under appeal is not sustain- 
able in the eye of Jaw inasmuch as the ap- 
pellants were no parties to the compromise 
arrived at between the, parties. According 


learned 
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to him, appellant Mathura Singh (defen- 
dant No. N never consented to the compro- 
mise. arrived ‘at- between the plaintiffs on 
the one-hand and some of the defendants on 
the other and, as such, the same could not 
be recorded: as ‘against him. and his minor 
sons defendants! Nos. IT to 14° .and they 
could not be regarded as parties to the com- 
promise. . He, therefore, contended: that -the 
- suit for partition could. not ` be decreed in 
terms of the compromise. which made allot- 
ments of the joint properties . for, different 
co-sharers. On ‘the other hand; . Mr. Ugra 
Singh, learned counsel for the, plaintiffs- 
respondents contended -that Mathura Singh 
had also joined the compromise : and the 
compromise so ‘effected’ .was. binding on. all 
persons including the.“ minor defendants 
Nos. 11 to 14 as-a family ‘settlement, `“ 


3. It appears that the plaintiffs”had 
filed ‘a petition for appointment -of' a. recei- 
ver. January 25, 1960 was the date fixed 
in the-case. Defendants Nos.°1, 3, 4, (ap- 
pellant No. 1), 5, 6, 7, 15: and 20 appeared 
on. that date’ and filed petitions for time. for 
filing objections to the appointment of. ‘a. re- 
ceiver in the case. The case was adjourn- 
ed to February 9, 1960 for filing objections. 
In. the suit, there were several sets of de- 
fendants having separate and distinct in- 
terests and there: were séveral minor defen- 
dants „alsó. - As -their natural guardians did 
not appear..to represent the minor defen- 
dants, the natural guardians were removed 
by order No. 12 dated February 26, 1960. 
Mathura’ Singh, defendant No: 4 was dis- 
charged from guardianship of defendants 
`- Nos. 11 to 14. and in his place:Shri Anandi 
Prasad Sharma, . Pleader, was appointed as 
guardian of the said minor defendants.. He 
was also appointed guardian-ad-litem for 
minor defendants 16, .17,. 22,:28, 24, 25, 80, 
32, and 33.. Shri Shailesh Kumar Sanyal, 
Pleader, was appointed as guardian-ad-litem 
for minor defendants Nos. 38. and: 89. 


On July 25,' 1962 
mnise ‘between. the plaintiffs-on the one. hand 
and defendants 1, 5, 6, 7,19, 15, 20 and 40 
was filed. A separate petition was filed on 
behalf of the guardians-ad-litem of. minor 
defendants 2, 8,!11 to 14, 16 to 19, 22 to 
38, 38 and 39..for permission to compromise 
the suit on behalf of the minor defendants: 
The applications. were put’ up before the 
Court on the next date. ‘Defendant No. 4 
on his: own behalf and on behalf of his 
minor sons defendants .11 to. 14 filed a 
Vakalatnama. It: appears that defendant 
No. 4 also filed a po Hion for the removal 
of the pleader guardian and for permission 
to represent his minor sons defendants 11 to 
14. The Court cancelléd the appointment 
of Shri Anandi Prasad’ Sharma as pleader 
guardian-ad-litem: of minor defendants 11 to 
14 and allowed defendant No. 4: to répre- 
sent his minor sons as natural guardian and 
_ contest the suit on their behalf. ` Defendant 
No. 4 was-also allowed to file written state- 
ment on his own behalf and on behalf’ of 
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his minor sons. which was filed .on July 81, 
1962 and was accepted on. payment of cost 
of Rs. 50/-. So , Oo ais SG T 
From. a perusal of the compromise peti- 
tion it appears that. the properties mention- 
ed in schedule No.. 1 were allotted to the 
share o? the plaintiffs; properties mentioned 
in schedule No. 2 were allotted to the share 


“ of defendants 1 to 3, properties mentioned 


in Schedule No. 8 were allotted to the share 
of defendant- No. 4 and his minor sons. de- 
fendants-.11 to--14 (appellants); . properties 


mentioned in Schedule No.. 4were ‘given to 
. déféndant No. 5° and: his ‘sons défendants. 15 


“to 19, Schedule 5 properties.’ were allotted 
to the share of defendant Nao. 6 and his 
sons ‘defendants 20, ‘to -24,: properties in 
Schedule 6 were given~to’ defendant No, 7 
and -his-minor son defendant No. 25; proper- 
ties in Schedule No. -7' were given“to defen- 
dant No. 8' and his sons defendants 28 to 


30, defendant. No: 9 and his - sons Defen- © 


dants 31 and 82, and defendants Nos. 25, 27, 
86, 37 and’’388; and Schedule: 8 properties 
were given to defendant No. 40. -At the 
‘foot of the Schedules of properties it is 
stated as follows > © ` l 
-> “Defendant No. 84 Mossomat Ashrafo 
Kumari, will get allowance from . defendant 
No.'4 Mathura Singh and defendant No. 5 
DhanusEdhari Singh „and the person. and 
roperties of defendants Nos. 4- and, 5 will 


be bound for payment’ of maintenance. al- . 


‘Towance to her and her Shradh will also be 


_ performed. by defendants Nos: 4 and 5. 


- Defendant No. 35; Mossomat Rupa 
Kumari; the widow of Babu Matukdhari 
Singh,: will get. maintenance allowance from 
defendant No. 40 Bilayati Singh alias Binoy 
Mumar Singh and the’ person and proper- 
ties of defendant No. 40 will be. bound for 
payment of maintenance allowance 
and her Shradh will also. 
by defendant -No. 40. : l 
._. Be it noted that the property mention- 
ed below, situated in Mauza’ Khawaich, per- 
gana Gidhaur, thana Jo “present thana 
Khaira, details whereot are given below was 


purchased by plaintiff No. 1 Deodhari Singh . 


in-the name of Babu - Parmeshwari Singh, 
son of Babu Jagdip Singh, defendant No. 20 
in this suit. But Babu Parmeshwari Singh 
was only a farzidar. The real. purchaser o 


the said property is, plaintiff No. 1. This 


` property ‘has been coming and ‘will in future 
remain in’ possession and. ; occupation of 
Plaintif No.-l. > i f l 


. Khata No.— 1. -| 

Khasra No.— 2122. l 
| A. D.— 2.79 towards north out of 
7 A. 84 D. i = 


N..: Gopal’Singh, © = 0o 
.  §. : Nij at present Basudeo Singh and 
Srimati Kamla.. . ns i 
' E. : Padu Dusadh. | Di . 
W. : Pyne. : oe 
- .. Be :t noted that out of the 16 ann 
compensation money amounting: .. to 


to her ` 
be performed - 


- 


a 
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Rs. 1600/- one thousand and six hundred in 
cash in the shape of bond, which is to be 
paid, in respect of mauza Harla, twelve an- 
nas share will go to defandant No. 1 Kailash 
Singh and four annas share will go to the 
plaintiffs.” 
A prayer has also been made that a final 
decree may be passed in this. suit in terms 
of the stipulations of the petition cf com- 
romise between the plaintiffs and defen- 
ants 1 to 3, 5 to 7, 9, 11 to 20, 22 to 38, 
87 and 39 and final decree in terms of the 
petition of compromise may be passed ex 
parte as against defendant No. 4 Mathura 
Singh, defendant No. 8 Ambika Sinzh, de- 
fendant No. 10 Sarjug Singh, defendant 
No, 21 Nandkishore Singh, defendant No. 34 
Ashrafo Kumari, defendant No. 35 Mosso- 
mat Rupa Kumari, defendant No. 86 Srimati 
Ramkali Devi, defendant No. 38 tmistake 
for 87) Srimati Kunti Devi. The compro- 
mise petition is signed by plaintiff Ceodhari 
Singh for self and as pee A of his minor 


sons. The plaintiffs’ advocate tas also 
signed the compromise petition. 
A, From a perisal of the aforesaid 


facts as mentioned abcve, it is clear that 
the compromise disposes of a bulk of the 
properties in suit and without the comsent of 
some of the parties who are intereste1 in the 
properties in suit and different properties 
are given in the share of different defen- 
dants even though defendants 4, 8, 10, 21 
and 34 to 87 did not join and sign the com- 
promise petition. It is also manifest. that 
the appellants are no varties to this com- 
promise and, as such, they could not be 
bound by the terms of the compromise. 
Though defendant No. 4 is no party to the 
compromise but still the properties allotted 
to his share are charged with mairtenance 
allowance of Mossomat Ashrafo Kurrari, de- 
fendant No. 84, Thus, this compromise 
petition affects the interests in the joint pro- 
perties of those defendants who are no par- 
ties to this compromise. Still the Court be- 
low by its order No. 59 dated July 1, 1962 
recorded the compromise as betwzen the 
plaintifs and Defendants 1, 5, 6, 7 9, 15, 
20, 40 and minor defendants 2, & 16 to 


"19, 22 to 33 and 88 and directed the suit 


to proceed as against the remaining defen- 
dants who were not parties to the zompro- 
mise. Now the question arises whe her the 
Court below could dispose of the suit in 
terms of the compromise so recorded. 


5. The plaintifs filed the suit 
claiming certain shares in the- properties 
mentioned in the plaint. A number of de- 
fendants including defendant No. 4 filed 
their written statements and they set up- a 
ease of previous partition, They also claim- 
ed certain properties as their self-acquired 
roperties. Therefore, the controversy be- 
ae the Court was as to whether there had 
been a previous partition. or not. If the 
Court would have found that there was a 
revious partition, the Court would have 
Aierissed the suit, If, on the other hand, 
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the Court would have found that there was 
no” previous partition, a preliminary decree 
declaring the: share of different co-sharers 
would have been passed and then a final 
decree would have followed. The final de- 
cree making allotments. to different co- 
sharers could be passed only if all the par- 
ties.to the suit having interests in the suit 
propane ameg to the manner of allotment 
ut if all of them did not agree, the only 
alternative was to appoint a commissioner 
and then make allotments of the properties 
according to the interests of different co- 
sharers. Only some of the co-sharers have 
got no right to partition the properties and 
make allotment of those properties as they 
liked without the consent of others. Even in 
certain cases some co-sharers who are no party 
to this arrangement may accept the allot- 
ments and a final decree may follow on 
such allotments but if they do not accept 
the allotments the Court has got no juris- 
diction to thrust ‘those. allotments on the 
head of non-consenting parties to the 
arrangement as ex parte. The Court below 
in the present case has adopted a novel 
method and has decreed the suit in terms 
of the compromise as against the parties 
who joined the compromise, on  coatest 
against defendant No. 4 and ex parte as 
against the rest.. I fail to understand as 
to how the different allotments made ir the 
compromise could be thrust upon the head) 
of defendant No. 4 and others who did not 
join the compromise. 


6. Though defendant No. - 4 and 
some other defendants as stated above did 
not join the compromise, as the compromise 
petition itself shows, the plaintiffs came with 
the story at the trial that all defendants in- 
cluding defendant No. 4 entered into com- 
promise and had accepted it, No such peti- 
tion was ever filed for recording the com- 
promise as against defendants Nos. 4, 8, 10, 
21 and 84 to 87. ‘If in fact they had ac- 
cepted the, compromise but subsequently re- 
siled, an application should have been filed 
for recording the. compromise and a se- 
parate proceeding should have been started 
under Order 23, Rule 8 of the Code of Civil 
Procedure and opportunity should have 
been given to the parties to contest it. In 
the compromise petition a prayer is made 
that the suit be doed of in terms of the 
compromise ex parte as against those who 
had not signed the petition of compromise. 
The case made out ss the plaintiffs at the 
trial reveals that Mathura Singh defendant 
No. 4 also agreed to the compromise and to 
the schedules of properties allotted to differ- 
ent co-sharers but he did not sign the com- 
promise petition when it was faired out. 
The compromise petition mentions thet all 
parties have affixed their signatures on it 
after going through it. 

Plaintif No. 1 who was examined as 
P. W. 6 in the case stated that Shri Bishwa- 
nath Sahay, Pleader, represented Mathura 
Singh. ish Singh Permeghyo~ SEO 
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Dhanushdhari Singh, Ramrup Singh © and. 


the com- 


Ramasis Singh but he did not si 
Mathura 


promise: petition on — behalf to 


Singh. In the prayer portion of the com- - 


promise ‘petition ‘it is'mot stated that the 
comproinise .be recorded between the plain- 
tiffs and defendant No; 4 also, rather it 
stated that a final decree be passed in terms 
of the petition of «compromise ex parte 
against defendants Nos.-4, 8, 10, .21, 34,. 35, 
36 and 88. From these circumstances, it 
is clear that Mathura Singh was no party 
to the compromise and he never consented 
to. the compromise. arrived at between the 
parties as mentioned in ` the compromise 
petition. At the trial, evidence was adduc- 
ed that Mathura: Singh:. also consented to 
the compromise but at the time of ‘filing the 
compromise petition, he did not. sign it. 
This story cannot be accepted -in view of 
the recitals in the compromise © petition it- 
self, The Court below has been very much 
influenced by the statement of D. W. 3 
Harilal, who was aged 80. Of course, he 
stated that Mathura Singh. also took part in 
_the- talk of compromise which took place in 
his presence and the compromise was arriv- 
ed at with the consent of all the. brothers, 
but in view of the circumstances stated 
above, it is difficult to accept the evidence 
of this witness though he was: examined . on 
behalf of defendant No. 4. --He*was examin- 
ed as a formal witness to prove.certain docu- 
ments and he. never talked about any com- 


romise in examination-in-chief. -Kashi Ram 


P.. W. 1) stated that the compromise was 
arrived at in his presence. with the consent 
of Mathura Singh also... He stated that all 
the nine brothers of Mathura Singh were 
present. Kailash Singh ` and Bilai Singh 
were also present and that he was the -only 
outsider’ when the compromise. petition was 
executed: ~ `, 


According to’ Dwarika ‘Singh (P. W. 2); 
four outsiders 


when the compromise: was arrived at. Bhu- 


-= ‘neshwar’ Babu, according- to- P: W, 5, serib- 


ed the compromise petition but he has not 
been - examined in this’ case, Jadu Singh 
(P. W. 5) stated that he prepared: the, Sche- 
dules. He has ‘stated that Deodhari Singh 
i. e. plaintiff No. 1 and Mathura Singh, -de- 
fendant No. 4 had gone.to call “him for 


writing ‘out the said Schedules. “No ‘special - 


- reason has been suggested’ as to‘why P.W: 5 
would be called to prepare ` the Schedules 
~and Bhuneshwar would write the compro- 
mise petition. He ‘stated that the compro; 
mise petition wads written at’ the house of 
Bhuneshwar: - The Court- below: in- the ab- 


sence of any petition for recording the com? 


promise as against defendants Nos. 4, 8, 10; 
21 and 34 to 87 could not have permitted 
the -plaintiffs to’ come with the story that all 
parties including defendant No. 4 consented 
to the compromise and as. such the suit 
should be disposed of in terms of the com- 
-promise. Hence, in-my opinion, no reliance 
: wiii Ne “ee i the eviclanne adduced 


‘were resent at the time « ; s , ; 
ee parties other than the minor.” 


- suit on behalf of the minor, 


‚cation, -i.e without specifying whether 
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in the ease that all the parties consented to 
the compromise. The Court below took 
one circumstance into .consideration that 
only Mathura Singh ‘raised objections and - 
others did not, but’ there may be many 
reasons for it. They might have thought 
that Mathura .. Singh was ` contesting and 
there was no need for contest. by all. There- 
fore, in view of the circumstances and evi- 
dence stated above, I.am not prepared to 
accept that ‘defendant No. 4 also consented 
to ‘the compromise as is embodied in the 
petition of compromise filed in. the case. 


T. There is another difficulty- in the 
way. Assuming that defendant No. 4 con- 
sented to- the compromise but so far as, his 


‚minor sons defendants 11 to 14 are concern- 


ed, the compromise cannot be recorded as 
against them’ ex parte, Learned counsel for 
the plaintiffs-respondents tried ‘to support 
the compromise on the ground that as de- 
fendant No. 4 who was the natural. guar- 
dian of the minor defendants 11 to 14 -en- 
tered into. compromise, he would be deem- 
ed to have acted in the matter of compro- 


mise as guardian of his minor sons as well, 


being the karta of the family. But this 
argument is met with another: difficulty. _ 
When'a matter is pending before a Court 
and the natural guardian -acts as guardian 
of a minor, either plaintiff or EE A has 
power to'compromise the’ suit on behalf -of 
the minor is controlled by the provisions of 
Order 32, Rule 7 of the Code of Civil Pro- 


“ 


cedure which reads as follows:— 
_- “(1} No next friend or guardian for 
the suit,. shall, without the leave. of the 


‘Court expressly recorded. in the proceedings, 


enter into any. agreement or. compromise. .on 


behalf cf a. minor with reference to the suit 


in which he acts as next friend or’ guardian, 


(2) Any agreement or compromise en- 
tered into. without the leave of the Court 
so recorded shall be voidable : against- all 


The provisions of. this rule -is impera- 


tive and. unless the Court ‘expressly accords 


sanction-.to the guardian to’ compromise the 
E e guardian}. 
cannot compromise on‘ behalf of the minor. 
If without the permission of the Court the 
guardian enters into . a compromise, the 
minor can avoid it by. appropriate ‘proceed- 
ing. In similar circumstances the ` Privy): 
Council in the case of Chhabba Lal v. Kallu 
Lal, AIR. 1946 PC 72, set aside the refer- 
‘ence to arbitration because no permission 
had been accorded to the natural guardian 
who acted as the guardian-ad-litem while re- 
ferring the case to arbitration. In that case 
one’ Sohan Lal signed'thé agreement to re-, 
fer the matter to arbitration without. ae 
he 
was acting in own capacity or. as guar- 
dian-ad-titem of the minor. The Privy Coun- 
cil took: the view that when a person. had 
two capacities‘and signs e. agreement 
withoyt specifying in what capacity he was 


r 
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gs he must be. deemed to have acted 
in his capacities, Their-. Lordships o 
the. Privy Council. set aside the reference to 
‘arbitration on.the ground that the provis ons 
of -Order 82, Rule 7 of the. Code of Civil 
Procedure .were. not complied with. There 
was no formal application by the guardian- 
ad-litem for the leave of the Court for en- 
tering into agreement for reference to exbi- 
tration nor was any such formal leave g-ven 
or expressly recorded in the 
the present case also no application on be- 
half of defendant No. 4 was ever filed for 
pon to compromise as it was for the 
enefit of the mimors, ‘rather an a. aap 
was filed by defendant No. 4 that the’ com- 
promise was not in the interest of his manor 
sons defendants 11 to 14. The Court also 
while granting - permission to other guard- 
ian-ad-litem did not accord’ such permission 
so far as minor defendants 11 to 14 were 
concerned, 


8.-. Learned counsel for the respon- 
dents further urged that as father was the 
guardian of- defendants 11 to 14 he could 
enter into family settlement without the 
leave of the. court. The -decision of heir 
Lordships of the Judicial Committee in 
Ganesha Row v., Tuljaram Row, (19138 40 
Ind App 182 (PC) is a complete answer to 
his argument where similar argument was 
negatived in the following words:— 


“It seems to their Lordships that there 


is a fallacy underlying the reasoning on which 
the Courts below - have proceeded. No 
doubt a father or managing member of ` a 
joint Hindu. family may, under certain cir- 
cumstances and subject to` certain condi- 
tions, enter- into agreement which ma” be 
binding on the- minor members 
family. » But where a minor is party b> a 
suit and a next friend or guardian has been 
appointed to look after the rights and inte- 
rests of the:-infant in: and. concerning. the 
suit, the- acts of such next. friend or giard- 


ian, are subject to the control of the Court. 


Section 462 of the Code of Civil Proce- 
dure, 1882, expressl provides that “No 
next friend or guardian for the suit shall, 
without the leave of the Court, enter into 
any agreement or compromise on behalf of 
a minor, with reference to the suit in which 
he acts as next friend or guardian.” _ 


The Courts in India seem to think that 
because Rajaram was a party to the suit 
of 1886 and was also guardian ad litem 
for his minor son, who was a member of 
the joint family whom Rajaram was repre- 


senting, it was open ‘to him to enter into. 


the compromise in his personal capacity, 
and as it was a bona fide settlement of a 
disputed claim, it became - binding or the 
minor by virtue of his having acted as the 
managing member. of the family. How 
far the acts of a father. or managing- mem- 
ber may affect a minor, who is a party. to 
the suit represented by another. person as 
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l . friend or guardian without 
roceedings In. 


of the hi 
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tion which.does not arise in the case, and 
their Lordships are not:called upon to ex- 
press an--opinion: on it.. But they considez 
it to be clear that when he himself is the 
next friend -or guardian of' the minor. his 
powers are. controlled .by the provisions of 
the law; and he. cannot do any act in his 
capacity of father or.:-managing member 
which: he is debarred from doing as next 
leave of the 
Court. -To hold .otherwise . would -be to 
defeat the object of the enactment.” . 

Therefore, if the father was the guardian 
of the minor defendants, -he could. not be 
deemed to ‘have compromised the suit -on 
their behalf... - eg e 





9,“ Learned counsel for the respon- 
dents further tried. to support the decres 
of the Court below on the ground that 
it was a family arrangement and the par- 
ties consented to it and the Court should 
not throw out such an arrangement lightly. 
But family arrangement ` always’ contem- 
plates amw arrangement by -all parties con- 
cerned. . In the. present case, Toroi it 
has been. found as‘a fact that defendant 
No. 4 at least never consented ‘to the 
arrangement and, therefore, the compro- 
mise petition could not be treated as a 
family arrangement binding on defendant 
No. 4 and his‘ sons. “Moreover, it is ‘a peti- 
tion of compromise filed before the Court 
or being recorded as a compromise peti- 
tion and for disposing. of the suit in terms 
thereof. The. matter of | compromise, so 
far defendant _No. 4.and his minor sons 
are concerned; has to be accepted in az- 
cordance with the provisions of law ard 
it cannot -be taken to ‘be a family arrange- 
ment,’ binding upon defendant No. 4 and 
is sons independently of the provisions of 
Order 82, Rule 7 of the Code of Civil Pro- 
cedure; ~. i 


= 10. Learned. counsel for the: res- 
ondents then contended -that defendant 
o. 4 was the guardian of the minor defen- 
dants I1 to 14 in the suit and ‘iif defendant 
No, 4°entered into compromise on behalf 
of. the minor defendants-even. without the 
leave of the Court, defendants Nos. 11 to 
14 could not be allowed to challenge the 


decree through the same guardian. In the 
present case, the guardian himself- never 


compromised: the matter, much less on be- 
half of his minor sons and, therefore; the 
queen of challenging the decree  throuzh 

e-same guardian ad litem does not arise 
to be considered in this case. | 


“Jt,  . Learned counsel urged that as 
the decree which has been passed. in: this 
case is a consent decree, Section 96 of the 
Code .of Civil Procedure is a bar to ` the 
maintainability of the appeal. It -is diff- 
cult for me to accept this contention. -Con- 
sent decree always meansi:a decree: arrived 
at between the parties. with the consent of 


all persons concerned. In the. present case, 
dafarsiant Ne 4 never ranvented nor. eng 
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any consent. be .presumed on behalf “of .the 
minor defendants in. 
the -case. -Moreover;::the decree’ is not ~a 
consent. decree pure. and ‘simple. It is` a 
decree passed’, mny on compromise, ‘partly 
on -consent and- partly. ‘ex parte. - There- 
fore;- the decree , passed in the ‘present’ case 
is. not a consent decree. -In Chhaba- Lals 
case, AIR 1946;PC 72 referred to -above, 
while - dealing with an. a 


tration Act which bars an. 
‘a decree passed in terms.of ‘the award, 

' „their Lordships:-took the view that as the 
‘reference itself oe invalid not: having poon 
legally made arties concerned, : 
was not a een re od 

so the appeal was maintainable. 


In the present case ‘also, as the decree. 
Wa not a consent decree based on consent 

f all the parties concerned, the decree, 
ie in this case could not be regarded 
as a consent: decree. -The principles - of -this 
case are fully applicable to the case of“ a 
consent ‘decree under Section 96 of the 
Code of Civil. Procedure. 
the case was applied by the. Allahabad 
High Court in Sagwa v. Dalwa, -AIR 1952 
All 97 in case of a:decree passed upon’. -a 
jeompromise against 4-minor: for which 
‘eave of the: Court was not* obtained under 
the provisions of Order 32, -Rule -7 of the 
ae of Civil Procedure as it could not be 

aid to be a valid-.consent .decrée and,. as 
ach, the minor can challenge it by way 
Jof appeal. and Section 96 does ‘not, ‘bar - it. 
I respectfully agree with the view taken 
by the Allahabad High Court in. that case. 
In view of the decision - of the- Judicial 
Committee, referred to above, the decision 
to the contrary in Smt.. 
Sheikh Abdus Samad, AIR 1981 Cal 211 
could not be regarded as a good law. In 
Nityamoni Dasi v. Gokul Chandra Sen, 
(1911) 9 Ind Cas 210 (Caly ‘the Calcutta 
High Court held: that 4. person, not a Party 
to the compromise, can “successfully - 
lenge the ‘decree as -invalid in appeal. 
. Therefore, this. contention of learned coun- 
sel for the respondents is without any sub- 
stance and must -be overruled. , 


12. Lastly, Mr. Ugra Singh con- 
tended that - the compromise petition could 
not be thrown out in its entirety and at 
Heast it could be binding on the. persons who 
are’ parties to: the. compromise. As pointed 
out above, the compromise affects the inte- 
rests of even. those who are. no parties’ to 


it. It is a partition suit and.if it is not ` 


binding against one. of .the ‘co-sharers, it 
would not be : binding «on those who | gave 
their consent: Facts: ’of the’ aforesaid case 
of Nityamoni ‘Dasi, (1911) 9 Ind Cas 210 
(Cal) are on all fours with the facts of the 
present ` case. ‘In ‘that case, ` the partition 
suit “was -disposed - ‘of in terms. of- compro- 
Mise as. against those’ who. were parties to 
the compromise and ex z parte’ against 3 non- 
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the circumstances . of 


peal — under~ the . 
provisions of. Section. 16 o the Indian Arbi- .j 
adem againgt 


on the. award d , 


The principle of ` 


Golnur Bibi v.. 


A. I. R. 


set aside the entire decree with: the follow- 
ing- observation:-—: 


: ““The decree’ of the Subordinate Judge 


‘must be set aside -and the. whole case re- 


tried, because as this’ is a suit for partition 
of joint property, a decree: by ` consent 
amongst some only of the parties, “cannot 
possibly be maintained.” 


I “respectfully agreé with the aforésaid ob- 
servatién which ‘correctly’ lays ‘down’ the 
aw on the point. Therefore, the suit can- 
not be disposed of in terms of. the compro- 
mise even so far as the parties to the com- 
promise. are concerned. 


(18. ` The judgment in this case has 
been. very much . influenced - by the fact 
that a compromise petition has been. filed 
and a bulk of the properties were disposed 
of by the compromise petition, which. could 
not be sustained in. law. In ‘such circum- 
stances, the parties had no opportunity to 
bring enough materials on record to enable 
us to decide. the “case and, hence, the’ case 
has got to be sent back to the Court below 
for a fresh hearing and decisions ‘according 
to law’ after givin g full opportunities to the 
parties to adduce ‘such evidence as. they 
may be advised, in- support of ‘their’ cases; 
and ‘on the evidence | "already recorded in 
the ‘case. i 


l4: ` IE appears ‘that | Dhanushdhari 
Singh (defendant: ‘No.’ 5) along with ° 
sons and grandsons. (defendants 15 to 10 
after service of notice of this appeal- 
them, filed a ` cross-objection - challenging 
the judgment . and- decree padded: in the 
case, on various grounds. ` Since. the judg- 
ment and -decree--under appeal -are bee 
set aside, it is not necessary to deal with 
the .points. raised. in | the. _cross-objection 
separately.. Moreover, the cross-objection 
was not pressed at ‘the time of. the hearing 
of the appeal. 


7 AS. For. the - reasons Seiad abora i 
the appeal is allowed, the judgment and 
‘decree of the Court below are set aside 
and the case is remanded’ back ` ‘to ‘it - for 
fresh hearing and disposal according ‘to law 
in the light of the’ observations: made above. 
The cross-objection, “is dismissed as not 
pressed. . In the circumstances of the ‘case, 
there willbe no order :as to costs. ` 


Bi. D. S, Js i— 16. ` I agree, 
. Appeal Kia 
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Bhakti Sudha Pattadar and ‘others, Peti- 
tioners v, Manorama Devi ene others, Op- 
posite Parties. 
~ Civil ` Revn. Nos. 482, 485 a 669 of 
1970, D/-' 23-12-1970,, “from order’ of Ajit 
Nath. Sarkar, Special Sub J » Ranchi, ` Dh 


81-1- 1970. 


un IE SQA PTA rem - > 
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(A) Civil P. C. (1908), O. 21, R. 97 — 
en after confirmation of sale and grant 
of sale certificate an application of a decree 


holder. auction-purchaser for delivery of 
possession of properties sold is rendered 


infructuous by reason of obstruction . and 
such obstruction is reported to the Court, 
the remedy available to decree-holder to 
file an application under O. 21, R. 97 can- 
not be taken away by. erroneous dismissal 
of- the execution case for default even be- 
fore the expiry of thirty days as prescribed 
by Art. 129 of Limitation Act. AIR 1931 
Pat 241 (FB), Followed. . (Paras 12, 14) 
(B) Civil P. C. (1908); S. 115 — Error 
of finding as-to fact — The finding of Exe- 
cuting Court with ` regard’ to possession 
being a finding of fact is binding in revi- 
sion, when no error of jurisdiction is point- 
ed out with. such a finding and when com- 
plicated questions as to ‘act can be gone 
into in alternative remedy -of suit under 
O. 21, R. 103. as available to persons resist- 
ing: and obstructing delivery of possession. 
l (Paras 18, 19) 
Cases Referred : Chronological Paras 
(1962) AIR 1962 SC 1885 (V 49) = 
(1968) 2 SCR 499, D. Bhushayya 
v. K. Ramakrishnayya 
(1931) AIR 1981 Pat 241 (V 18) = 
12 Pat LT 423 (FB), Tribeni Pra- 
sad Singh v. Ramasray Prasad 
Chauchari 18, 15 
(1919) ATR 1919 Pat 425 (2) (V 6) = 
4 Pat LJ 94 (FB), Raghunandan 
Prosad Misra v. Rem Charan 


8, 15 


Manda 
> L. M. Sharma, Baidvanath Prasad and 
S. Zeyauddin Ashraf, Balbhadra Prasad 


Singh and Brishketu Sharan Sinha, Shiva- 
nandan Prasad Sinha and  Krishanandan 
Prasad Singh, for Petitioners; A. K. Chatter- 
jee and R. S. Chatterjee, for Opposite 
Parties. 


ORDER :— These three revision peti- 
tions arise out of an order dated the 81st 
January, 1970, allowing Miscellaneous Case 
No. 21 of 1965 under Order XXI, Rule 97 
of the Code of Civil Prccedure (hereinafter 
referred to as ‘the Code’: filed by opposite 
party No. 1 Smt. Manorama Devi, an 
irecting her to be put in possession of the 
properties sold. The obiectors in the said 
Miscellaneous case are petitioners in the 
three civil revision applications.’ As the 
three petitions arise out of the same order, 
they have been heard together and this 
order will govern all of them. 

2. Objector No. 11 in the aforesaid 
Miscellaneous case, Bhakti Sudha Pattadar, 
is the sole petitioner in Civil Revision No. 
482 of 1970, while opposite party No. 10 
in the Miscellaneous case, Gopal Das Mun- 
jal, is the sole petitioner in Civil Revision 


No. 669 of 1970. Opposite Parties Nos. 1 


to 9 in the Miscellaneous case are petition- 
ers in: Civil Revision No. 485 of 1970..- 

3. Srimati Manorama Devi, oppo- 
site party No. 1, obtained a mortgage de- 
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[Prs. 1-5] Pat. 23 


cree in Mortgage Suit No. 50/33 of 1959 
against Kamini Kanta Pattadar -on '25-2- 
1961 and executed the decree in Execution 
Case No. 56 of 1962, in the Court of the 
Special Subordinate Judge, Ranchi, and 
herself purchased: the disputed. lands, . des- 
cribed -in Schedules ‘A’ and ‘B’ of the sale 
certificate, in auction sale in the said exe- 
cution case’ on 28-4-1964 and after obtain- 
ing a sale certificate in respect thereof, got 
a writ- of delivery. of possession issued from 
the Court. On the 2list February, 1965, 


the Nazir of the Court went with the writ 


of delivery of possession to effect delivery 
of possession. The Nazir 
possession in respect of plot-No. 1122A 
and resistance to the delivery of possession 
was offered byetwelve persons including the 
eleven petitioners in the three Civil Revi- 
sion Petitions. The Nazir submitted a re- 
port dated 21-2-1965 to the Court regard- 
ing the resistance offered to the delivery 


of possession. Thereafter, on the lith 
March, 1965, the decree-holder auction- 
purchaser, opposite party No. 1, filed a 


petition under Order XXI, Rule 97 of the 
Code complaining of resistance to delivery 
of possession by the aforesaid - objectors 
and for investigation into the matter. 


4, The further case of the decree- 
holder was that on the 8th May, 1946, 
Kamini Kant -Pattadar mortgaged some of 
his properties to. Chotanagpur Catholic Mis- 
sion Co-operative Credit Society and five 
months later on the 28th September, 1946, 
he mortgaged the aforesaid property and 
some other a a to Model Bank of 
India Limited. The Model Bank of India 
assigned the mortgage bond. in favour of 
Manorama Devi, ecree-holder opposite 
party No. 1 (vide Ext. 15/7), on the basis 
of which the assignee (opposite party) filed 
a mortgage suit (No. 50/83 of 1959) and 
obtained preliminary decree on the 18th 
June, 1960 and final decree on the 25th 
February, 1961, for Rs. 73,876 and odd. 
against Kamini Kant Pattadar in which she 
impleaded the United Motcr Works and 
the Chotanagpur Catholic Mission Co-ope- 
rative Credit Society (Exts. 8 and 18), and 
in execution of the mortgage decree pur- 
chased the aforesaid plot on the 28th April, 
1964 in execution case No. 56 of 1963, 
and thereafter applied for delivery of pos- 
session. - According to the  decree-holder, 
the objectors were the creatures of the 
judgment-debtor and were resisting posses- 
sion on his behalf and his collusion. 


5. Out of the twelve objectors > 
named in the miscellaneous case under 
Order. XXI, Rule 97 of the Code, objectors 
Nos. 10, 11 and 12 claimed different par- 
cels of Schedule B land of the sale certifi- 
cate of the decree-holder, opposite party 
No. 1, while the remaining objectors claim- 
ed different parcels of Schedule A land of 
the same sale certificate. Out of the 
twelve objectors in. the miscellaneous case 
the objector referred to as opposite party 


could deliver . 


"in possession. 


24 Pat, | [Prs. 5-10] 


No. 12 in the miscellaneous case did not 
contest the miscellaneous case. The other 
eléven objectors, who. are petitioners ` in 
thesa petitions, filed separate objections’: ‘to 
the miscellaneous-.case. The obj ections fil- 
ed by. objectors 1 to 9 (petitioners in’ Civil 
Revision No. 485. of. 1970} were common 
and they claimed different parts.and parce 

of Schedule. A lands,. which has been men- 
tioned in the order under section (sic) and 
it..is not. necessary „to mention. - separately. 
Their case is that:-after taking settlement 
- from -the landlord of thé disputed land o 


Schedule A,‘Kamini Kanta Pattadar default-. 


ed-in payment of Chhaparbandi rent. and 

the landlord filed rent seit No. 211 -of 1952 

(Ex ees ai decree for arrears ‘of: rent 
xt, . ’ í h le 


-The ; ‘landlord * decree holder 
Narkadeshwar Prasad: Singh, - auction pur- 
chased the said property in Execution 
Case No. 11.of 1956 on the 
1956, and obtained. delivery. “of -possession 
thereof on the 30th Mays. 1958, and came 
Thereafter, `- the landlord 
sold the disputed land ‘to the different mem- 
bers of the opposite -party (Petitioners, in 
Civil Revision .No. 485 of 1970) by a 
registered sale deeds between 18th Ju uly, 
1961 and Ist November, 1962, for valuab 6 
considerations ,and they came™in possession 
of those lands ‘thereafter. They have been 
mutated. in the Government’ records after 
vesting “of the estate’ and” they’ are paying 
rent thereafter and getting rent receipts. 
Some of them also claimed - to have’ got 
their lands. demarcated by ead boundary 
pillars and boundary walls some of 
them also claimed to have ut some’ struc- 
tures thereon.’ They have thus claimed’ to 
have acquired good title and are in bona 
fide possession and they denied the claim 
made on behalf of the decree-holder, of 
there being any ‘collusion between ‘them 
and the jadenentede neo Kamini ’ Kanta 
Pattadar. 


6. The petitioner in Civil Revision 
No. 669 of 1970 Gopal Das.Munjal has 
claimed adverse possession .~ over Plot No. 
989/4 which contains a house, since Janu- 
ary, 1948, and alleged that he has thus 
acquired indefeasible. title. His case was 
that the house in question was, partly con- 
structed by Mohammad Sakoor who. fled 
away to Pakistan and thereafter .he took 
possession and completed it. 


7. The petitioner in the other Civil 
- Revision (No. 482 of 1970) who was objec- 
tor ope party No. il,.is Bhakti. Sudha 
Pattadar, widow of Kamini Kanta Pattadar. 
She claimed possession ‘over some of the 
plots of Schedule B. It may be pointed 
out that she also claimed Plot No. 989A, 
claimed by Gopal Das Munjal, the peti- 
tioner in Civil Revision No. 669 of 1970, 
to the extent of 0.67 acre, out of 0.75 acre. 
Her case is that the landlord filed two suits 
for arrears: of ~ Chhaparbandi rent, being 
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: been -adopted by . ‘learned counsel for 


Rae : 


18th. July,, 


therefore he returned 


1965 . directed the decree-holder to 


A.L R. 


money suit No, 280 of 1960 and . money 
suit No.-219 of. 1960 and “obtained decrees 
against the Raiyats, in, execution of which 
the: lands mentioned in Schedule B were 
sold to the landlord, and the landlord ob- 
tained delivery of possession and remained 
in .possession till he sold the same to this 
petitioner on the 10th April, 1968, by a 
registered sale deed: ` She got. her name 
mutated and obtained rent receipts.” She 
has accordingly claimed to be in- re 
in ay own ` right.. . 


It has beei urged by Mr. -Sinha . 
‘on halt of the petitioner in Civil:-Revi- 
sion 669 of 1970; which “argument pie 
ithe 
petitioners in the other two- revision -peti- 
tions, that Execution Case No. 56 of- 1962 
was dismissed. for default on the 10th of 
March,.. 1965,..and .the application Toe 


Order XXI, Rule 97 of the Code havin 
been filed on the 1lth of March,. 1965, 
after the dismissal of the execution case, 


was not maintainable,.-as-the execution case 
itself was- dismissed. Reliance was placed 
in this connection-on a decision of the 


` Supreme Court’ in the case of D. Bhushayya 


v. K. Ramakrishnayya, AIR 1962 SG 1886 
in support. of the submission, 


9. - Mr. Chatterji; on behalf of the 


‘decree-holder opposite’ party, however, has 


urged that the trial Court by: its earlier 
order dated the 24th March, 1969 has de- 
cided in favour of. maintainability of ‘the 
miscellaneous case in spite of dismissal of 
the execution case.as a preliminary -point 
against ‘which no -revision application’ > was 
preferred and, therefore, it: was submitted 
that the .order ‘becanie final and could not 


be tas in this revision.. 


It a that in pursuance of 
the ae for ee of - possession the 
Nazir of the Civil Courts went for effecting 
delivery of possession on the 2lst Febru- 
ary, 1965, and delivered possession of one 
of the plots, while resistance was offered 
on behalf of the. objectors: in respect of the 
other plots, in respect of which delivery 
of possession was: sought to be effected and 
euicenoe: were filed before him by objec- 
tors. appears from the: report of the 
Nazir di the 2łst. February, 1965 that 
written obj ee i hide are before 
objecting to the d 


him, 
e aye of Haag and 

e writ of delivery 
of possession unexecuted. to the executing 
Court with objections: filed before him. 
The ‘Court by order dated the: 8rd Marty 
take 
steps by the 10th March, 1965. On the 
10th of -March, 1965, the“ decree-holder 


having taken no steps, the ` execution . - case 
was dismissed for default. 
Thereafter the petition -under Order 


-XXI, Rule:97 of the Code was filed-on the 


11th of March, 1965, which .was registered 
as miscellaneous Judicial Case No. 21 of | 
1965. It.will thus appear: that resistance 
to the delivery of possession was offered 


Ay 
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on the 21st. February, 1965, and within 

j ays, ‘as required under. Article 1 of 
the Limitation. Act ‘of 1363, an appleation 
under Order 'XXI, Rule 97 of the Code was 


- filed, which was well within the perod of 


limitation prescribed. The decree-holder 
was entitled under the Jaw to file an appli- 
cation under. Order XXI, Rule 97 within 
a period of. thirty days from the date of 


resistance. and the Court -below shoud not. 


have dismissed the execution case for dẹ- 
fault before -the expiry of that period. 


Il. Be that as it may, a question - 


arises, whether in view of the dismissal ‘of 


the -execution ‘case, the: miscellaneous -case’ 


was maintainable. Jt is well settled ` that 
where an application of a decree-hoHer or 
an auction-purchaser, for delivery of posses- 
sion is rendered infructuous by reason -of 
obstruction or -otherwise, the decree-holder 
or the auction-purchaser is entitled tc : make 
another application for issue of a fresh writ 
of delivery of possession without filng an 
application under Order XXI, Rule 37.. of 
the Code even beyond thirty days and -he 
is under no obligation to file an app-ication 
under Order XXI.. Rule 97 of the Code 
within the period of limitation as laic down 
in a special Bench decision of this Court 
in the case of Raghunandan Prosad ‘Misra 
v. Ram Charan Manda. 4 Pat LJ 94 = 
(AIR 1919 Pat 425 (2) (FB)). E 
12. ° In the instant: ` case, the sale 
was knocked in favour of the decree-holder, 
the highest bidder, on the 28th Aprif, 1964, 
and the sale was confirmed on the 2nd 
June, 1964, as no objection: to its confirma- 
tion was raised. The sale certificate was 
sealed and signed on the . 27th oz June, 
1964. ~ As already pointed out, the Nazir 
had ‘reported about obstruction offered in 
delivery of possession and he also forward- 
ed to the Court written’ objections fled” by 
the petitioners.’ The fact-of _obs-ruction 
was thus brought to the notice of the Court 
by the report of the Nazir dated ‘the. 21st 
February, 1965. The obstruction having 
been reported to the Court, the remedy 
available to the decres-holder ‘to. fle an 
application under Order XXI, Rule 97 of 
the. Code, could’ not be ` taken away by 


‘jerroneous dismissal of the executior - case 


for default even before the expiry cf thirty 
days, the period prescribed by Artisle 129 
of the Limitation Act, for, filing am appli- 
cation under, Order XXI, Rule 97 >of the 
Code. The summary. remedy provided 
under Rules 95 and 96 onwards, is for the 
convenience of the austion-purchasez, | 

18. The view I have -taken gains 
support from the Full Bench decision of 


this Court in the case of Tribeni Prasad 


Singh v. Ramasray Prasad Chaudhari, AIR 
1931 Pat 241. In that case the question 
which arose for consideration before the 
Full Bench was as to whether th2 - only 
remedy available to tke decree-holcer: auc- 
tion-purchaser was to take delivery of pos- 
session under Order XXI, Rule 95 of: the 


session. _ The 


[Prs, 10-14] Pat. 25 


Code of Civil. Procedure. within three years 
under Art, 181 of the Limitation Act and. 
a separate suit for possession- was -barred 
under: Section 47 of. the Code of Civil Pro- 


‘cedure,. and’ it was ‘held that. the suit was 
not barred as. the question of possession of 


property ‘purchased at an execution sale 
oes not raise any question relating to exe- 
cution, discharge or satisfaction of the 
decree, rather the suit -for possession pro- 
ceeds on the basis of the validity of the 
execution and sale for satisfaction of the 
decree. It was also held by the. Full Bench 
that in case of execution of ‘a decree for 


sale under-a ‘mortgage or a siriple money 
` decree’ on sale of the prope 


and its con- 


firmation and satisfaction. of the decree, 


‘the execution case: is finally -disposed of 


and thus execution: of ‘the: decree ‘comes to 
an end with sale and satisfaction of the 
decree. It was also pointed out by their 
Lordships that Rules 95 and 96. of Order 

provide only a summary remedy _ to 


‘ purchasers to obtain possession frdm ‘the 


Court and subsequent Rules 97 to 103 deal 
with resistance offered to delivery of pos- 
foll6wing “Sbservations of 
bes Prasad J. in that case may usefully 
Ə, referred’ tö: - 7, ee, aN 

~ ..“Now Rules 95 and 96, Order XXI, 
provide a summary remedy for the pur- 


a ’ 


- chaser to obtain -possession from the Court 


that sold the property to kim,’ and the sub-: 
sequent Rules .97. to 108 deal with resist- 
ance offered to the delivery .of possession 
to him. -A private vendor is bound to give 


-possession after the transaction of the sale 


is completed... Recognising this. principle 
the rules give to the Court, that seized the 
property and sold it, power-to deliver pos- 
session of the property to the purchaser 
after the sale is completed- and confirmed 
and a.sale certificate is granted: Conse- 
quently, these rules have been placed in 
the chapter relating to ‘execution of decrees 
and. orders’ for the sake of convenience 


and .it by no means shows that delivery of 
possession should 


regarded as raising a 
question relating to.the execution, discharge 
or satisfaction of the decree under Sec- 
tion 47 of the Codé, so as to bar a sepa- 
rate suit for possession. It is noticeable 
that in order to obtain possession by means 
of à summary procedure under the afore- 
said rules, an application has to be made 


‘and an order obtained for delivery of pos- 


session. It is in pursuance of this fresh 
order that possession’ is delivered and not 
in the course or continuation of the execu- 
tion of the decree which terminated with 
the sale of the: property;, whereas, under 
Rule 35: possession is delivered in the 
course of execution of the decree which 
directs the delivery of a specific property.” 


- , I4. . In the instant case, as already 
mentioned, undisputedly, there was a resist- 
ance to delivery of possession by .the Nazir 
before whom objections were filed by ob- 
jectors. .The order of the executing Coyrt 


-` 96 Pat. 
dated the Srd- March, 1965, also recites. the 


‘fact that the ‘service report of- delivery’ of . 


possession issued under Order .XXI; Rule 95 
was received with objections filed by per- 
sons concerned,. and the Court fixed 10th 
of March, 1985, for’ the decree-holder to 
take necessary. steps ‘on. which: date. the 
decree-holder . took no step .and the case 
was dismissed’: for default.. The. question 
‘with regard to the maintainability: of. the 
application under.'Order - XXI, -Rule 97 -of 

e Code of Civil Procedure -filed on the 
lith March, 1965, was - considered as a 
preliminary -issue.. by- the Court: below on 


the 24th March, 1969 and it.was decided’ 
in favour.of the decree-holder: that“the . mis- 
cellaneous case was maintainable and. < no 


revision -; application. having ‘been 
against that order, it became- final. :: 

. 15. | The Supreme” Court decision, 
reported in AIR 1962 SC 1886 (supra), 
relied upon’ on behalf of the :, petitioners, 
has no application. In .that case it “was 
held .that an ‘application. for- ‘setting aside 
sale was a. proceeding “in ‘execution. The 
question whether delivery -'of.. possession 
after sale was a proceeding in executiou or 
not did not fall for consideration. before the 
Supreme ‘Court, with which `’ we are ‘con- 
cerned in the instant case: -For obtaining 
- delivery of 


filed 


` Order’ XXI, Rule 95, of the’ Code- of Civil 
. Procedure and, as laid down by’ the Full 
Bench « decision ~of this” Court (AIR 1931 
Pat 241), the ‘execution case -terminates 
with the confirmation of sale; andit is -for 
the- convenience of the purchaser’ that ‘a 
‘summary: remedy has been provided for ob- 
‘taining possession under Rule 95 of Order 

of the Code. It may be mentioned 
that this point -has not been’ specifically 
raised either in- the grounds of Civil Revi- 


sion’ No. -669 of 1970 or in the -grounds of 
. the ‘other two; civil revision” applications. 
Thus, there is 'no substance in the submis. . 
sion of learned: counsel for the ‘petitioners - 
that the execution “case ` Having been dis- ` 


missed for défault; the application under 
Order XXI, Rule 97 of. the Code; was not 
- maintainable... = |. 

16.; So far as Civil Revision .No. 
669 .of 1970. is concerned,. no. other point 
has been urged by learned counsel for: the 
. petitioner in: support of the revision.. The 
trial Court has found in Paragraph 38 of 
the judgment that the petitioner in -this 
' revision has failed to substantiate that. he 
was in possession of this property on his 
own account in good faith or ọn- account 
of some person other than the judgment- 
debtor. It has’ also-found that this peti- 
-tioner has failed to establish that: he , was 
ever: in possession ‘of this. property or that 
the: three persóns, namely, | ape Singh, 
Mahendra Singh or'' Sardarji, who were “in 
“possession of the property, were éver in 
possession on his account or on his behalf. 
That heing a fi “of fact. is binding on 


[Pis. 1419] Bhakti Sudha v. Manorama (Singh J): ` 


~ said’ sale certificate . including’ 


“claimed ‘by -tbe petitioner -of Civ 


z ossession after sale, an inde- 
_ pendent application has to be ‘filed ‘under ° 


. with the finding. recorded 


A. IL. R. 


this -Court in civil. revision and‘ no error of 


jurisdiction’ has been . pointed out to inter- 
fere with -that finding in -the- order in thig 
regard. Thus,: there is: no merit in Civil 
Revision No. 669 of 1970 and it has to be 
‘dismissed. © 0) | be ene a 
- IZ. -Coming to ‘Civil. : Revision No. 
482 of 1970, as .already pointed out; the 
petitioner Bhakti Sudha Pattadar is- the 


“widow of Kamini Kant ` Pattadar, the’ ori- 


“ginal judgment-debtor. She claims 
of the 


, some 
lots of -Schédule-B land under’ the 
pict No. . 
.939.- A, 75 decimals of which : Ri ot’ were 

il”. Revision 
No. 669; of 1970. ..She claims an area of 
67 decimals in this plot. Her case is` that 
the ‘landlord Jamadar Narbadeshwar' ‘Prasad 


- Singh ‘instituted Money’ Suits: Nos: -218,:219 . 


and: 22] of 1980 for arrears > of chhapar- 
bandhi rent and in execution of the decrees. 
obtained in the said’ money suits, he pur- 
chased Schedule B land including these 


‘plots and -obtained . delivery . - of. possession 


over them ‘on 13-7-1962. Thereafter this ` 
petitioner purchased these lands by” regis- 
‘tered -sale deeds. dated 10-4-68 . for. Rupees 
17,000/-. “Her. case ‘has. been” ‘considered’ 
by: the ‘trial. Court in Paragraphs 33 to 44- 
‘of the judgment: and the Court-:has’ found - 
that- this fraudulent transfer’ was' brought 
out at the instance . of judgment-debtor 
.Kamini Kant- Pattadar in -the nanie. of. his 
wife: ‘It also found that neither the land- 
lord auction-purchaser,-nor opposite party 
No. 11 was ever in possession of any por- 
tion of the lands. claimed by this -petitioner. | 
18." -Mi. L. M. Sharma, appearing 
on behalf of .the ‘petitioner;. has urged’ that 
the . fact. that this petitioner purchased by 
a` registered’ sale déed is sufficient to show 


that «the . finding recorded by. the 
trial . Court is -; erroneous.’ The find- 
ing. with regard to possession at 
any , rate being .the. finding. of fact 


is binding in revision. No érror of juris- 
diction has been pointed out. to interfere 
by the ` trial 
‘Court. It appears that these properties 
were -atction sold. in execution of earlier 
decrees in favour of the’ ‘United’ Motor . 
Works. commonly known as Lal -Co. and 
the effect of all thése combating claims 
and title can adequately be. gone into ‘in 
the alternative remedy available to the peti- 
tioner in an application under Order XXL 
Rule 103 of the Code where questions of 
fact and law as also the question’ of „the 
effect of; previous litigation can fully be 
‘gone into and rasked m T 

©- I9. -In Civil - Revision No. 485 of 
(1970, Mr. Balbhadra Prasad Singh appear- 
ing>on behalf :of the petitioners; has urge 
‘that the finding of the trial Court is specu- 
lative and based on error of record that all 
the nine petitioners who are purchasers of 
different parcels of the lands of Schedule 
A’ are co-workers with Krishna Kant Patta- 


* 
« 
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dar son of Kamini Kant Pattadar, judg- 
ment-debtor, in the Naticnal: Coal Develop- 
ment Corporation eae referred to 
as ‘N.C.D.C.’ for the sake of- brevity). and 
the trial Court has- also committed eror of 
record in holding that the lands were ‘sold 
on the same day. It is no doubt true that 
all these purchasers are not N.C.D.C. em- 
ployees but only petitioners . Manoranjan 
Rai, Rajni Kumar, J. P. Chatterji, B., K. 
Ambastha and Agil Ahmad are N.C.D.C. 
employees. In other ‘words, four of these 
purchasers are not N.C.D.C.  emplayees. 
But one Nalini Kant Naik, a N.C.D.C em- 
ployee has been examined as a ‘witness on 
ehalf of the petitioners K. K. Lal ard A. 
Sahay, who has proved rent receipts for 
other petitioners also.. The Court below 
has drawn adverse inference against the 
petitioners in so far as the petitioners work- 
ing in the N.C.D.C. or their witnesses have 
tried to show their aloofness from Krishna 
Kant Pattadar. The Cotcrt below has also 
found that petitioners Manoranjan Ra: and 
J. P. Chatterji have erected compound wall 
and ‘pillars without any sanction from the 
municipality and the house claimed to have 
been constructed by petitioners B. K. Am- 
bastha and Aqil Ahmad are not on the dis- 
puted plot No.. 288 but on the  adjcining 
plot No. 246. . 


The Court has also come to the con- 
clusion that these purchasers - were not 
bona fide purchasers, ani has relied. on a 
number of circumstanc2s, evidence and 
grounds for coming to that finding; and 
has also.found in Paragraph 75 
judgment that these petitioners in colusion 
with Kamini, Kant  Pattadar, Krishna 
Pattadar, the landlord and other N.C_D.C. 
employees had brought these sale ieeds 
into existence in the year 1961-62, 9 years 
after these properties were sold in execu- 
tion of decree of Uniced . Motors over 
which it obtained delivery of possessien in 
1955. The resistance in question was ‘of- 
fered in collusion and conspiracy with the 
judgment-debtor. This again :is.a finding 
of fact which is binding on me in revision. 
Mr. Singh has urged that under the 
Chhaparbandhi lease granted by the land- 
lord to Kamini Kant Pattadar rent was 


the first charge on the holding and the. 


landlord has first charge and,  ther=2fore, 
the decree obtained by United Moto:s or 
the Model Bank could nct have precedence 
over the purchase made by the landlord. 
This position has béen disputed by Mr. R. 
S. Chatterji who has urged that the. suit 
filed by the landlord. was money suit and 
not rent suit and the prcperty having been 
sold earlier the landlord purchased beg of 
wind and so did these petitioners. “hese 
plots have been the subject-matter of dis- 
pute in a number of litigations at the hands 
of Chotanagpur Catholic Mission, United 
Motor Works and opposite pay No. I, de- 
ctee-holder as assignee o Model 3ank. 


TEs nalki ar ame Ņ ee ¥ 


of the. 
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remedy, all these complicated ‘questions can 
very well be gone into in the alternative 
remedy available to the petitioners in a 
suit filed under Order. XXI, Rule 108 of 
the Code of Civil Procedure. 


I have purposely avoided expressing 
any opinion with regard to thesé varying 
claims of the effect of the earlier litigation, 
lest it may a tt one party or the other 
in subsequent litigations wherein none o 
the findings recorded by the trial Court in 
the summary proceeding under Order XXI, 
Rule 97 of the Code will stand in their 
way in getting the matter fully thrashed. 


:. 20. After carefully going through 
the judgment I do not find any error of 
jurisdiction so as to interfere with the order 
of the trial Court in exercise of the revi- 
sional jurisdiction of this Court. The peti- 
tioners, also having alternative remedy I 
do not think that this is a fit case to inter- 
fere with the order in exercise of the revi- 
sional ‘jurisdiction of this Court. There 
being no merit in these three revision peti- 
tions they are dismissed, but in. the circum- 
stances of the case each party will bear its 
own costs of this Court. 

Petitions dismissed. 
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Asharfi Sah, Petitioner v. Ramnarain 
Sah and others, Opposite Parties. 

Civil Writ Jurisdiction Case No. 92 of 
1968, Dt/- 8-1-1971, — 
. Tenancy Laws — Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisition of 
Surplus. Land) Rules (1963), Rule 49 — 
Disposal of appeal in the absence of appel- 
lant. The rule makes Order 41, Civil P., C, 
applicable to appeals only “so far as may be 
practicable, Hence an order allowing an 
appeal even in the absence of the appellant 
is valid. o (Para 1) 

Md. Khaleel, for Petitioner; Indu She- 
kbar Pd. Sinha, for Opposite: Parties. 


| ORDER:— This application has been 
filed by the petitioner under Articles 226 
and 227 of Constitution of India ‘praying 
that the orders incorporated in Annexures B 
and C dated the 10th June 1967 and 20th 
January 1968, respectively be quashed. The 


‘order dated the 10th June 1967 had been 


passed. py the Additional Collector in an 
appeal filed by the respondent 

party, allowing his appeal and permitting 
pre-emption of certain land under the Bihar 
Land Reforms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Act, 1961. It 
was held that the respondent opposite party 
was an adjoining raiyat of certain land vend- 
ed in favour of the present petitioner and 
pre-emption was allowed on that footing. 


nee: 


ws et at 
TT ON ITI ITAY r i t~ -> 3 


opposite 


28 Pat. (Pr.'1)-[Pr: 1] . A. V. Karma v: À.. P. Officer, -J.- O. Corpn. 


The. petitioner had thereafter. moved -the 
Board of Revenue and the order dated the 
20th January, :1968 was the’ order of the 
- Board olin this revision petition. 
Learned counsel: for the petitioner has argu- 
ed. that the order ‘Gated 18th May 1967 
passed by the, Additional Collector indicates 
that no party had appeared on that day and 
the case was adjourned to “10th June :1967 
for order. It:is stated that“ on 10th June 
1967 also no: party ‘had appeared and for 
non-appearance of the appellant. before the 
Additional. ‘Collector, namely, : 
respondent opposite party, his appeal should 
have ‘been. enid under ‘the procedure 
laid down by: Rule 49. of . the Bihar Land. 


Reforms (Fixation of Ceiling Area and Ac-< 


quisition. of Surplus Land) Rules, 1968, read 
with Order 4], Rule 17 (1)-of the Code ʻof 
Civil Procedure. It is argued that the Addi- 
tional Collector should not have considered 
the appeal on the 10th June in the absence 
of the appellant before: him. and, therefore, 
the. order passed on appeal was erroneous 
and ought not to have been passed. It is 
difficult to accede to this contention in view 
of the provisions of. law mentioned above. 
Even under Order 41, Rule 17 (1) of the 
Code of Civil Procedure, in the absence of 
the appellant, a Court -may order that the 
appeal be dismissed and Rule 49 states that 
so far-as it may be practicable.:Order 41. of 
the Code of. Civil ‘Procedure should be fol- 
lowed.: In any case, even the present peti- 
tioner had not appeared before . the Addi- 
tional Collector and he was also a person to 
blame in this case and, ‘in:any eyent, the 
petitioner had full opportunity. of ventilat- 
ing all his grievances before.” the Board: of 
Revenue where he was heard through his 
counsel. All the points that he had raised 
before the Board of Revenue were consider- 
ed and the revision failed. © = em o> 


‘Then it is argued by the learned coun- 
sel for the petitioner at his . client was 
also’ an -adjoining- raiyat and, therefore, no: 
‘pre-emption could have been allowed, even 
on the footing that the pre-emptor was an 
adjoining raiyat. ` But, it does not appear 
that this case was made out by the peti- 
tioner at any stage, The writ application. is 
not based on the footing that the petitioner 


was also an adjoining raiyat of the vended. 


land, nor does this question appear to have 
been mooted out before any of the authori- 


ties, as there is no mention of such matter. 


‘in any of the orders filed with the ‘writ. ap- 
plication. Therefore, «thé contentions 
raised by the learned counsel ‘must fail and 


the. writ application is. dismissed with, costs, 


which is assessed at Rs: 100, payable to op-’ 


osite party’ No..1.. The order of stay ‘is 
Sicchavaed: ee a e a 
ae "- > Petition’ dismissed. 


——_— — 


the present., 


. must’ fail “for: the same reason 


A. I. R. 


 - AIR.1972 PATNA 28 (V. 59 C9) | 
U. N. SINHA, C. J.;.AND K. B. N. SINGH, 


-* Arjun Vishwa Karma and others, Peti- 
tiònėřs v. Assistant Personnel Officer, Indian 
Oil'-Còrporation, Barauni. and others, Op- 
posite ‘Parties: :. z Soo oh, a 
© Civil Writ Jur. Case No. 1667 of 1969; 
D/-°7-1-1971, - et es i ee 
‘Constitution. of India, Art. 226 —:Man<« 
damus -—~.Once the Court’ finds that a re- 
trenchment ‘order passed “against the peti- 
tioner cannot.be quashed it cannot grant de- 
claration that the order is illegal. 
a ee : (Para I) 


Cases ` . Referred? Chronological Paras 
(1970) 1970 Lab IC 629 = 1969 Pat _.. 
LJR:-444, Somu Kumar Chatter- 
jee. v. District Signal Tele-Com- 


munication Engineer _ ne T 
Ranen Roy and Ashok Kumar Sinha, 

for .Petitioners; Lalnarain Sinha, Ramesh 
Chandra: Sinha and Tara Kant Jha, for 


Opposite Parties.. : i 
<. _ORDER:— This application has been 
filed by the petitioners under ~ Articles 226, 
and 227 of the Constitution, praying that ‘an 
order of retrenchment based ‘on the 28th 
October 1969,- be quashed. A~ further 
prayer has been made to the effect that 
opposite parties Nos, 8 and 4 be directed to. 
refer the dispute regarding retrenchnient of 
the’ petitioners under ‘Section 10- read ‘with 
Section 12 of the Industrial Disputes Act, 
1947, A copy of the order of retrenchment 
has: been given as Annexure 1 to this peti. 
tion. By Annexuré 1 a large number of per- 
‘sons were: retrenched,-’:one of ‘whom ‘was 
Borhan Kumar, who had filed Civil Writ 
Jurisdiction Case No. 1510 of 1969° in- this 
Court ‘which case “was dismissed ` by’ 


. Judgment and order passed on the 6th’ May 


1970.’ Borhan Kumar had:'also prayed in 
his- writ -application that his retrenchment 
on the 28th October 1969 maybe quashed. 


-There is no- différence between the cases of 


the present 


mt petitioners. and that ‘of Borhan 
Kumar and, 


therefore; „this writ application 
) or which 
Borhan Kumars writ’ application had failed. 
Learned counsel for ` the ‘petitioners 
has, however, raised two points speci- . 
fically -in ` this ` case as - follows, It is 
contended that the order of retrench- 
ment passed against the- petitioners should 
be quashed ;for the reasons given in the 
‘case of Somu Kumar Chatterjee v. The Dis- 
trict Signal ‘Tele-Communication. Engineer 
by this Court decided. on the 23-5-1969, 
which case has been reported in'1970 Lab 
IC 629 (Pat) fo ; owe 
..But, this decision’ had also been cited 


' in Borhan Kumars case by Mr. Ranen Roy 
' who had. appeared for-that petitioner in the 


earlier- writ case and Somu Kumar. Chatter- 
(Reported in AIR’ 1971 Pat 174). 


EON IFAN TENNO HOT ILANTT 


mS, 


‘ Charan Chaudhary; Sub. J., 


- in -writing to- make the appointment. 
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jee’s case, 1970 Lab IC 629 (Pat) was dis- 
tinguished there.for the ‘reasons given in 
Paragraph 5. Therefore, it is not possible 
to hold at this stage that the petitioners are 
entitled to- any of. the reliefs- claimed in 
view of the decision of Somu Kumar 
Chatterjee’s casé, 1970 Lak IC 629 (Pat). 
Learned counsel for the petitioners has also 
urged that a retrenchment order can 

assed only .after fulfilling the conditions 
faid down by Section. 25-F of the. Industrial 
Disputes Act, 1947, and as that was not 
done, the petitioners are entitled, ..at least, 
to a declaration that. the crder of retrerch- 
ment was void, It is difficult to accede ‘to 
this contention also. on the facts and cir- 
cumstances of the. case. 
tioners have asked for a writ of mandamus, 
because if the order of retrenchment is de- 
clared to be void, they must be ordered to 
be reinstated.. It is not possible to grant 
only a declaratory relief: in this case, -£ it 
be held that for the reasons given in the 
earlier writ. case, the petitioners are not en- 
titled to a writ of mandamus „resulting in 
their reinstatement, If .this Court merely 
declares the“ order of retrenchment tc be 
void in this case, as argued, the result will 
be- that their reinstatement must follow and 
the effect of the judgmen= of the eerlier 
writ case is that the ‘petitioners cannot also 


contend that. the retrenchment order. was 
illegal. pes ae. ah. | 
2. ~ For:the reascns given akove, 


this: writ application must be dismissed, but 
without ‘costs. l har l 
i ; .- Petition dismsed. 
ey fn l - | A 
AIR 1972 PATNA 2% (V 59 C 10} 

B. N. JHA AND B. D. SINGH, fi. 
Satya Narayan Agarwall,..Appellamt vy; 
Baidyanath Mandal and others, Re:zpon- 

dents. Lio l 
A.-F. O. O. Nos. 48 and: 49 of 1970, 
D/- 23-12-1970, against order’ of - Herjhar 
Und Court, 
Dhanbad, D/- 8-12-1969. 3 


' nea + 


`" (A) Arbitration Act (1940), S..9 (b) — 


Power to party to appoint sole arbitrator =— 


Appointment of sole arbitrator’ within 
fifteen clear days after service of notice, is 
bad and award by him is invalid. > 

_ The. power to a. party to appoint’ a 
sole arbitrator has been. conferred by Sec- 
tion 9 (b) and the pre-requisite condition 
for exercise of that power is that the other 
arty fails to appoint an arbitrator for 
ifteen .clear days.after the service of “gees 
The 
appointment of a sole arbitrator before that 
time is bad and an award made by kim is 


invalid. . So oiea (Pera 
(B) Arbitration Act (1940), Sec. 9 (b) 
~ ‘Fifteen clear days’ — Two terminal 


days must be excluded. 
HO/IO/E80/71/DGB/P .. 


S; N; Agarwall v. Baidyanath Mandal `.. 


In effect the peti-` 


[Prs. 1-2] <= Pat 29 


The rule of law is that when words 
such as so many clear days. or so many days 
at least are used or not less than so many 
days are to.intervene the two terminal days 
must be excluded from the computation. 
AIR 1955 Nag 85, Fol. ` Para 6) 

(C) Arbitration Act (1940), S. 9 (b), 
Proviso — Court has wide discretion to set 
aside appointment of sole arbitrator. | 

S..9 (b) is in effect a penalty on the 
defaulting party for his failure to make the 
appointment of an arbitrator on getting 
notice and caution from the other — 
and: if such failure, is due ‘to obstruction, 
evasion or gross negligence he deserves the 
nalty. But very wide discretion has 
een given to the Court to set aside the 
ee of .sole arbitrator if satisfied 

at the defaulting party had not been 
obstructive or evasive and had acted with 
due diligence. AIR 1964 Madh Pra 268, 
Fol. an (Para 8) 


(D) ‘Arbitration’ Act (1940), S. 9 (b), 
Proviso — Appointment.. of arbitrators — 
Appointment ‘of. sole arbitrator by- party 
within fifteen clear days — Opposite party 
nominating his arbitrator: a day late — 
Court should: : not set aside entire :.arbi- 
tration proceedings but should condone the 
delay of one day. | (Para 11) 

(E) Arbitration Act (1940), S. 9 (b), - 
Proviso — -Discretion of court to revoke 
appointment of sole arbitrator —- Discretion 
must be “a judicial .oné. ' 

The discretion to revoke the. authority 
of the sole -arbitrator should be exercised 
after appreciation - and ‘consideration of i; 
the facts which are material for.the purpose 
of enabling a judge to exercise a’ judicial 
discretion and after application of ‘the right 
pets pedi remembering .that the parties for 

etter or: worse agreed to’ make the arbi- 
trator the final judge.-.-of their dispute. 
AIR 1952 Cal 294 and ATR 1966 SC -1086, 
Dist..  ~ a (Para 11) 

_ (Œ) Arbitration Act- (1940), S. 2 (c) — 
Court — ‘Court includes appellate court. ` 

. Court in Section 2 (c) includes appel: 
late Court and the order of reference under 


Section 21 can be -passed by appellate 
Court ‘also. The word “suit” ‘in Section 21 
does not ‘exclude appeal. AIR 1954 Pat 


106--and AIR .1955 Mad 693, Foll. 
a TORERE (Para 192) 

= (G): Arbitration Act (1940) S. 39 — 
Appealable orders — Order ‘setting aside 
appointment of sole arbitrator amounts. to 
supersession -of arbitration — Hence appeal 
against the order is maintainable. ; 
; (Para 18) 


Cases Referred: Chronological 

(1966) -AIR 1966 SC_ 1086 (V. 58)- = 
1968-2 SCR 953, Amarchand Lalit- 

. kumar v. Shree Ambica Jute Mills 


Ltd, =+. E 

(1964). AIR 1964 Madh Pra 268 
(V 51) = 1964 Jab LF TOI, M/s. 
Kamani -Engineering Corpn. ` Ltd, 


aE 


aras . 


4 2 
w 


80 Paf; = [Prs. 1:3] 
Sy; Madhya: Pradesh Electricity. : 


. ° Board; ‘Jabalpur > 56 oun. oG. 
(1960) ATR" 1960 Pat .201 (V 40) = : 

” 1959 BLJR 723, Deep:Narain Singh ~.. 
-© v.~ Mt. Dhaneshwari > = -2° ° 10 
(1955) AIR :1955 All 353 (V-42) =: 

‘1955 Al. LJ -96 (FB), Moradhwaj: 

v.. Bhudar. Das - -. a722 HBP 
(1955) AIR 1955 Mad 698.-(V.42) = .- 
- 1955-2 Mad. LJ 625, Subramannayya ` 
. Bhatta v., Devdas Nayak . = >. 12 
(1955) AIR 1955 Nag. 35 (V42) = ~. 

1955 Nag LJ 124, Rambharoselal ` . 

Gohoi: v. State of M. P. : | a, 6 
(1954) AIR 1954 Pat 106 (V.41) =`... 

ILR 32 Pat 417, Thakur Prasad v. 0 
.Baleshwar Ahir s» ' a, ieee 
(1952) ATR 1952 Cal’ 294.(V 39} °..: 
- Bhuwalka Bros. Ltd. v., Fatehchand ..°:. 
'.,Murlidhar;  : o. a a E | 


.. Ram Nandan. ‘Sahay : Sinha and- Lala 
Sachindra Kumar, for 
terjee and .H. R; Das, for Respondents. 


B. D. SINGH; J: :— These -two mis- 


cellaneous appeals wnder Section’ 39 of the- 


Arbitration Act,- 1940 - (hereinafter referred 
to as the Act) have been.:filed. by .Satya 
Narayan Agarwalla, being . aggrieved with 
the order -of the ` Subordinate . Judge II, 
Dhanbad, dated the 8th December, 1969, 
passed in Miscellaneous Cases Nos. 55 and 
118 of 1969, whereby. the learned Subordi- 


nate Judge,: in Miscellaneous: Case No. 55, 


set aside the appointment .of M. L. Rathor 
(respondent No.7 in-M. A. 48) as the sole 
arbitrator, made by the appellant, and: dis- 
missed Miscellaneous Case No.’..118, which 
was filed by: the appellant, for making the 
award given-by M. L. Rathor as the decree 
of the Court. > .. z ee a 


. Miscellaneous Appeal ` No:-- 48 
arises out of ':Misc. Case No. 55 which 
was filed by‘ the respondents _ challenging 
‘the appointment of’ Rathor as the sole arbi- 
trator at the, instance of the appellant, 
‘whereas: Miscellaneous -Appeal No: 
- atises out of Miscellaneous’ Case. No. 118 
which was filed. by the. appellant: for mak- 
ing the award given by Rathor as the de- 
‘eree of -the Court. : Both the miscellaneous 
cases were heard. together..by the-.- Court 
‘below who, after examining. : the evidence 


on record and hearing the: parties, came 
to; the conclusion referred to above. The 
two miscellaneous appeals. have also been 


heard together in this Court and- they will 
be governed by this common judgment: — 

8. -In order-to appreciate the points 
urged on behalf of the parties in these two 
- appeals, it will be necessary to state some 
- relevant facts: Baidyanath ` Mandal (res- 

ondent No. 1) and ‘the other respondents 
Nos. 2 to. 6) in both the appeals 


ers and proprietors. of: Mandals  Bilbera 
Colliery situated in village Bilbera. Res- 


pondent No. 6 Sudhir Chandra Mandal’ is 
a constituted -agent of respondents Nos. I 


to 5.. On the 8th August, -1967, respon- 


S. N. Agarwall:v. Baidyanath Mandal -(Singh J.) 


Appelen: R. S. Chat- - 


‘ nominated Manilal B. 


are OWD- ` 


A. I. R. 
dent No. 6-fòr-self'and also. om behalf -of 
respondents. Nos. 1 to 5 executed an ‘agree- 
ment .of lease im favour: of the appellant 
for letting out sixty hard-coke ovens of the 
said: colliery on certain terms.and conditions 


. incorporated: in the lease..; The ‘‘appellant 


was, however; put in possession of the lease . 


hold ‘properties from the: Ist August, . 1967. 
The .lease was for-a period of thrée yearg 
either of the . 


with option of its renewal by 
parties. ‘One of the terms af the lease was 
that the appellant would pay -a sum of 
three. thousand -rupees per month to those 
respondents in-'the manner stipulated in the 
lease. According’ to the ‘respondents, the 
appellant did not pay the. stipulated- sum 
‘from thé month of July, 1968 to November, 
1968 and he also did ‘not pay the price of 
the coal supplied to him. Therefore, the 
respondents ‘sent a notice dated: the -2nd . 
December, .1968, through .their advocate to 
the ' appellant demanding -payment of the 
arrear amount and. by the: said -notice also 
terminated..the ‘leasé on the expiry of one 
month from the date of notice according 
to one of. the terms of the lease. On: the 
other hand, the: appellant- sent a: notice 
dated the 17th December, 1968, . through 
his. advocate intimating . the respondents 
that the. Ale between the parties would 
be decided by arbitrators: according to ‘one 
of the terms of the lease, and that the ap- 
pellant had nominated M. L. Rathor as his 
arbitrator, and requested the- respondents 
to appoint their arbitrator -within the time 
prescribed under Section 9 of the Act. 
According to the appellant, the respondents 
received the notice on the -18th December, 
1968 whereas according to’ the respondents 
they received it on the 19th December, 
1968. Since the respondents failed to 
appoint their arbitrator’ for fifteen clear 
days: after receipt of: the notice, the appel- 
lant. appointed: - Rathor. on the 8rd. January, 


1969 as the sole arbitrator -as provided 
under Section 9 (b) of the Act. The res- 


49. pondents, however, posted ,a. letter- (Ext. 


D/1): on „the 4th January, 1969, in reply ` 
to the letter of the-appellant ‘dated the. 17th 
December, 1968, intimating that they: had 
Sanghavi ` as their - 
arbitrator. “On the 9th January, 1969, the ` 
appellant sent a reply ‘to that letter alleg- 

ing therein that he if d already appointed 
Rathor as the sole arbitrator under Section 
9 (b) of the Act. Rathor (respondent No. 7 
in M. A. 48) also sent a‘ letter dated the 
17th . January, 1969; -intimating the respon- 
dents that he had been appointed as the 
sole arbitrator to -determine the dispute be- 
-tween the parties.- The said arbitrator ‘also 
called upon the respondents: to` submit ` 
statement of their case to him ` within 
fifteen days from-- the’ receipt of his. letter. 
On the 14th January, 1969, the respon- 
dents sent a letter to the arbitrator as well 
as -to, the appellant and his: advocate re- 
questing the, arbitrator to grant one month’s. 
time, as they were intending to move’ thé 
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Court to set aside the appointment of 
Rathor as the sole arbitratcr. The respon- 
dents also requested. the arbitrator to stay 
the arbitration proceedings. On the 2&th 
January, 1969, the respondents filed an ap- 
plication in the court below in. Miscellane- 
ous Case No. 55- for setting aside -he 
appointment of Rathor as zhe sole arbitra- 
tor and for staying the proceedings in he 
arbitration matter. The court below, hew- 
ever, did not stay the arbitration proce2d- 
ings. Consequently, on the 12th March, 
1969 the award was made by Rathor on 
the 2lst March, 1969, the appellant filed 
an application in the Court for direction to 
the arbitrator to file the award. On thè 
24th April, 1969, the said arbitrator filed 
the award in Court. On the. 29th July, 
1969, the respondents filed a rejoinder in 
Miscellaneous Case No. 1138 alleging, ixter 
alia, that since the appointment of the sole 
arbitrator was not valid, kis award shauld 
not be made decree of the Court. FEoth 
the Miscellaneous Cases Nos. 55 and i138 
were heard. Both parties led evidence 
and the Court’ below ` by the pa 
order, as mentioned above, set aside the 
appointment -of Rathor as the sole arbitra- 
tor in Miscellaneous Case No. 55 and dis- 
missed Miscellaneous Case No. 118, bold- 
ing that no decree can be passed on the 
basis of the award given by Rathor. Hence 
these two appeals by the appellant. 


4. Mr. Ram Nandan’ Sahay Siaha, 
learned counsel appearing on behalf of the 
appellant, has assailed the findings of the 


court below and urged that it commëted 
an error in’ supersecding the- arbitrator and 
in not, making his award as a decree of the 
Court. On the other hand Mr. Rachey 
Shyam Chatterjee appearing on behal of 
the respondents Nos. 1 to 6 in both the 
appeals supported the impugned order. 


5. On the. various contentions ad- 
vanced by the learned counsel of the par- 
tes three main- questions arise for contide- 
ration in both the appeals taken toge her; 
namely, (i) whether the appointment of 
Rathor as a sole arbitrator was valid; (ii) 
_whether the award given by him ougkt to 
have been made a decree of the court; and 
(iii) whether in the circumstances of the 
case the setting aside of the entire arbitra- 
tion procéeding was justified? Answer to 
question No. iit) depends upon answer to 
question No. (i). If Rathor’s appointment 
was as a sole arbitrator nct valid, the award 
given by him cannot be sustained as the 
‘very foundation of the award would vanish. 
In that view of the. matter, it will be con- 
venient to decide first as to whether the 
appointment of Rathor as the sole arbitra- 
tor was valid or not. Ssction 9 of the 
Act reads as:— 


“Where an arbitration agreement pro- 
vides that a reference shell be to two arbi- 
trators, one to be appointed by each party, 
then, unless a different intention is express- 
ed in the ‘agreement,— 
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(a) if either of- the appointed arbitra- 
tors neglects or refuses to, act, or is incap- 
able of acting, or dies, the party who ap- 
pointed him may appoint:.a new arbitrator 


-in his place; 


(b) If one party fails to appoint an 
arbitrator, either originally or by way of 
substitution as aforesaid, for fifteen clear 
days after the service by the other party 
of a notice in writing to make. the appoint- 
ment, such other party having appointed 
his: arbitrator before giving the notice, the 
party who has appointed an arbitrator may 
appoint that arbitrator to act as sole arbi- 
trator -in the reference, and his award shall 
be binding on both parties ‘as if he had 
been appointed by consent: 

Provided that the Court may set aside 
any appointment: as sole arbitrator made 
under clause (b) and either, on sufficient, 
cause being shown, allow further time to 
the defaulting party to appoint an arbitrator 
or pass such other order as-it thinks fit. 

' —Explanation:— The fact that an arbi- 


trator or umpire, after a request by either 


party to enter on and ‘proceed with the 
reference, does not within one month com- 
py with the request may constitute a neg- 
ect or refusal to act within the meaning 
of Section 8 and this section.” 


It may be pertinent to notice oat a 
power to a party to appoint a sole arbitra- 
tor has been oaar b Section 9 (b): 


and the pre-requisite condition for exercise! 
of that power is that the other party- fails| 
to’ appoint an arbitrator for fifteen clear, 
days after the service of a notice in writ- 
ing to make the appointment. The ap- 
pointment of a sole arbitrator before that 
time is bad, and an award by him is invalid. 
In other words, the appointment of an 
arbitrator as the sole arbitrator within 
fifteen days of the service of notice on the 
other party, is illegal: Therefore, in the 
instant case, it has to be seen whether the 
appointment of Rathor as the sole arbitra- 
tor was made by the appellant on the 
failure of the respondents to appoint their 
arbitrator for fifteen clear days after the 
service of notice on them. 


6. According to the respondents, 
the notice dated the 17th December, 1968 
(Ext. 1/a) given by the appellant was serv- 
ed on the respondents on the 19th Decem- 
ber, 1968,. whereas according to the appel- 
lant it was served on the respondents on 
the 18th December,. 1968. A. W. 1 Punit 
Bihari Mandal, who was examined as a wit- 
ness on behalf of the respondents in Mis- 
cellaneous Case No. 55, stated that the 
said notice was received by him on the 
19th December, 1968 in an envelope, and. 
he signed the acknowledgement on the - 
same date. He also stated that he used to 
receive letters on: behalf of Mandals Bilbera 
Colliery. He further stated that the stam 
on- the envelope (Ext. 4/b) was also dat 
the 19th December, 1968. We have also 
perused it. The date on the stamp is not 
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clear; from that it cannot be said- whether 
it was received .on the 18th or the 19th. 
On behalf of the appellant three acknow- 
ledgement receipts -(Exts. B, B/1 and B/2) 


were produced to establish his -case of: ser- 


vice of notice on’ respondents Nos. 1 to 6. 
The appellant, however, did not file the 
agra le al showing receipt of notice 
6) and Shaktipada Mandal (respondent: No. 
5). Respondent No. 6 being the constituted 
agent of the other respondents, it. was neces- 
sary for the appellant to have filed the 
acknowledgement showing ‘receipt. of notice 
by. him, buthe did. notdo so. . Neither: ‘he 
- examined” any witness ón*'his behalf, nor 
‘ he placed anything’on record: to show that 
the said acknowledgment was lost from his 
custody. Therefore, the evidence of A. W. 
_l regarding. the date of receipt of .‘the 
“notice (Ext..1/a).is ex. parte. Thus, ad- 


verse inference has got to be drawn against- 


the appellant due . to. non-production of 
acknowledgment receipt of respondent No. 
6. In that. view of the . matter, in my 
Opinion, the Court below has. rightly held 
that the notice (Ext..-1/a). dated the 17th 
December, 1968 was served on the respon- 
dents.on the 19th December, -1968. In 
Rambharoselal Gohoi v:- State of Madhya 
Pradesh, AIR 1955 -Nag 85,. -Sinha, C. | 
and Hidayatullah, J.. (as they then were), 
while dealing with the provisions containe 
in Sections 21 and 18A of the. C. F. and 
Berar Municipalities Act (2¥ of 
the occasion of. interpreting - the: .words 
O days”. Their. Lordships: (at page .87) 
eld: EA 


“The rule of law is that when words 
such as so maiiy “clear ‘days’ or so many 
days ‘at least? are used, thé two terminal 
days must be excluded. This rule’is sum- 
marised by Maxwell on the Interpretation 
of Statutes, 10th- Edn, at “page-851, “in 
these words: a N 

“Again, when so many ‘clear. days’, or 
so many days ‘at least’, are .given to do an 
act or ‘not less than’ so. many days are to 
intervene, both the terminal - days. are - ex- 
-|cluded from the computation...... gA 
Under Section 9 (b) of the Act. the, expres- 
sion used is “fifteen ċlear days”. There- 
fore, 19th . December,” 1968, which was the 
date of receipt: of notice, and 8rd January, 
1969, the date of appointment,*being two 
terminal days, have got to be excluded in 
_order -to provide “fifteen clear days” to 
attract the provision of Section 9 (b) of the 
Act. In ‘the instant case, the appellant 
sent a notice (Ext. C/8), dated the Srd 
fanuary, 1969, to Rathor appointing him 
as, the’ sole arbitrator. The said appoint- 
ment was, therefore, not in accordance with 
law. He could have appointed ;him only 
on the 4th January, 1969... i 


. 


“7 © Learned counsel for the appel 


lant, however, contended that even assum- 
ing that the appellant had appointed 


Sudhir -Chandra Mandal (respondent. No. . 


when ` Rathor . got ‘the information 


' . viso, Krishnan, J. (at page 271) 


1922), had ° 


-confidence and ‘any 


A. I, R. 


-Rathor within fifteen days of the service of 


notice, the appointment became effective 
only when Rathor’ received the communica- 
tion of his appointment on the 4th of Janu- 
ary, 1969. l 


.. 8. In my opinion, this contention 
of the learned counsel cannot be. accepted. 
So far appellant is. concerned, he had al- 
ready appointed Rathor as sole arbitrator 
on-the 3rd January, 1969. In order to cir- 
cumscribe: the provision of Section 9 (b) 
the .appellant cannot be. permitted’ now to 
say that the appointment of Rathor was 
effective only on. the 4th January, pee 
20 s 


appointment. -If ‘the contention of. learned 


ae 


counsel is to be accepted it would. amount . 


to allowing the appellant taking advantage 
of his. own wrong. Besides, there ‘is no- 
thing in Section 9 (b) to. indicate that a 
notice is necessary to be -given to the. arbi- 
trator in order to -effectuate -his appointment 


- asa sole arbitrator. Moreover, the. proviso 


to. Section 9 (b). gives wide discretion to 
allow further time to the defaulting party 
in. the: appropriate cases. In-M/s. Kamani 
Sa ag | Corporation. Ltd. - v.. . Madhya 
Pradesh Electricity. Board, Jabalpur, AIR 


1964 Madh Pfa 268, while dealing with the 
provisions contained in Section-9 (b) pro- 


that another. point to note was that the 
proviso is worded as if it involved no idea 
of limitation as such. On the other hand, 


something like that principle was indirectly - 


involved, because an order under the pro- 
viso really ‘enabled the, defaulting party to 
remedy his failure to make the appointment 
within 15 days which the Legislature had 
allowed him for appointing . ‘his -arbitrator 


after the receipt of the.- notice. Looking 


. from: that end, therefore, the proviso really 


enabled the Court to condone the delay. 


`That way there was.‘a broad analogy be- 


tween the proviso and’' Section 5 of the 
Limitation Act under which a Court is 
competent to-condone limitation properly 
so-called.‘ His- Lordship further observed 
that the essence ‘of arbitration was confid- 
ence of each of the parties: In fact, an 
arbitrator derived ‘his authority ‘from this 
step calculating tö 
reduce: it was against the’ spirit of arbitra- 
tion... Section 9 (b) was an exceptional 
arian and was in effect a penalty on the 
efaulting party for his failure to make the 
appointment on getting notice and caution 
from the other side: If by obstruction, eva- 
sion-or gross negligence he deserved that, 
he must be visited with the’ penalty. But 
all the same, it was a serious matter. This 
was why very wide discretion has _ been 
given to the Court to set aside the appoint- 
ment. The .moment the defaulting party 
satisfied the court that he had-not been 
obstructive ‘or. evasive and had acted” with 
due diligence, the appointment of sole arbi- 
trator should--be set aside. Thus, the Court 
has ample power to set asidé the appoint- 


‘observed _ 


k 
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ment of Rathor as the sole arbitrator. In 
my opinion, on the facts and in the citum- 
stances of the case, and in view of the 
above .discussions, the appointment of 
Rathor as the sole arbitrator, made or the 
8rd January, 1969, cannot - be sustained. 
Therefore, if his appointment as the’ sole 
arbitrator was invalid, the award also which 
he gave cannot be held to be legally ralid. 


9.. Learned counsel, however, urg- 
ed that since in this case the arbitration 
proceeding was not ‘stayed, . Rathor had 
made the award, which could have been 
challenged by the respondents only wunder 
the provisions contained in Section 30 of 
the Act within thirty. days as provided 
under Article 158 of the Limitation: Act, 
1908, corresponding to . Article 119 (b) of 
the Limitation Act, 1963.. Therefore, ac- 
cording to learned counsel, the court kelow 
has erred -in not accepting the award given 
by Rathor and in not making it a decree 
of the court. As I: have heldabove, since 
the very ‘appointment ‘of Rathor waz in- 
valid, the contention of learned counsel has 
no substance, and the award of Rathor in 
the capacity of-a sole arbitrator camnct be 


maintained. 


10. | ‘Section 88 of the Act in such 


cases empowers the Court to set:aside the 
award. Section 33 provides as follows: 
“Any party to an arbitration agreement 
or any person claiming under him desiring 
to challenge the existence or validity cf an 
arbitration agreement or an award or to 


have the effect of either determined shall 

apply to the court'and the Court shall 

decide the question on affidavits: p 
Provided . that where the court 


deems it just and expedient, it may set 
down the application for hearing on other 
evidence also, and it may pass such orders 
for discovery and particulars as it may do 
in a suit.” ae 

In Deep Narain Singh v. Mt. Dhaneshsvari, 
AIR 1960 Pat 201, Ramaswami, C. J. and 
Kanhaiya Singh, J., while dealing with. the 
provisions contained in Section 17 of the 
Arbitration Act was an objection w«nder 
Section 30 (sic). An application under Sec. 
tion 30 was not maintainable on the ground 
that there was no valid reférence at al, 
and, consequently, the arbitrators had no 
jurisdiction to make the award. The vali- 
dity of a reference does not come within 


-the scope of that section. When the objec- 
tion does not fall under Section 30, Arti- ` 


cle 138 of the.Limitation Act (1908)- had 
no application. The award was illegal and 
invalid on thè- ground of invalidity of the 
reference and could be treated and Jealt 
with as-one coming under S. 83, and as 
such it could be. entertained, as no psriod 
of limitation was prescribed for the mcking 
of. an application under that . section. In 
that view of the matter, in my opinion the 
Court below has rightly dismisse 
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neous Case No. 118, which was filed by the 
appellant for making the award given by 
Rathor a rule of the Court. Thus, there is 
no merit in Miscellaneous Appeal No. 49, 
which has arisen out of Miscellaneous Case 
No. 118, ‘and it has: got to be dismissed. 


1l.: Mr. Ram Nandan Sinha pursu-. 
ing Miscellaneous Appeal No. 48 contended 
that the Court below had, at any rate, erred | 
in setting aside altogether the appointment 
of Rathor as the arbitrator fad thereby 
setting aside the entire arbitration proceed- 
ing. He submitted that the appellant -had~ 
selected him as an arbitrator and the other 
party could easily nominate their arbitrator 
according to the provisions contained in 
Section 9 of the. Act. But the respondents 
have nominated. Shri Manilal Sanghvi not 
within 15 days from the service of notice 
(Ext. 1/a) and the court below accordingly 
held that -the nomination of Shri Sanghvi 
was bad ‘and not in accordance with the 
provision. of Section 9. In my opinion, the| 
Court below has erred in setting aside the 
entire arbitration proceedings on the facts 
and circumstances of the case under pro- 
viso to Section 9 (b). A delay of one day 
made by the respondents in nominating 
Shri Sanghvi ought to be condoned. Mr. 
Sparing ie learned counsel for the respon- . 
dents, however, urged that the Court below 
has rightly set aside the entire arbitration 
proceedi ags, and during the course of hear- 
ing he filed an application under Section 5 
of the Act on behalf of the respondents 
praying that the reference to the arbitration 
may be recalled. On the basis of the said 
application he submitted that ‘Rathor, who 
was appointed as a sole arbitrator on behalf 
of ‘the apperat under Section 9 (b) since 
he had already given award and thereby 
he has expressed his opinion and it would 
be difficult to place reliance on him. Be- ._ 


sides after giving award learned counsel 
contended that he had become functus 
officio. He should not be permitted to 


participate further in the arbitration pro- 
ceeding. In order to find support to his 
contention of bias, he relied on a judgment 
in the case of Bhuwalka Bros. Ltd. v. 
Fatehchand Murlidhar, AIR 1952 Cal 294, 
where Bannerjee, J. was considering the 
provision contained under Section 5 of the 
Act and where his Lordship observed that, 
“It is the most fundamental principle of 
justice that a Judge or a Tribunal should 
not decide a dispute if there is a probability 
that he would be biassed in the case. The 
Court. will not. refuse an application 
to revoke a- submission or to stay 
an arbitration on the ground that’ 
a party knew or ought’ to have 
known that the arbitrator by reason of his 
relation towards any party to the agreement 
or his connection with -the subject-matter 
referred, might not be capable of impartial- 
ity. In applications under Section 5 or 
Section 34 all that is necessary is to show 
that there is a probability of bias or a rea- 


~ 


we 
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sonable prospect of bias or there is a reason- 
able apprehension of bias. Whether in 
fact the arbitrator was so biassed is imma- 
terial. In my opinion, his Lordship `.. has 
not laidi down a general principle of law. 
It’ depends upon facts in a particular case. 


_ It may be noticed that his Lordship’ has 


also observed that no hard and fast rule 
can be laid down as to the circumstances 
in which the court should éxercise its dis- 
cretion in grantin leave to revoke the 
authority of an arbitrator. The discretion 
is to be exercised after ‘appreciation and 
consideration: of all the facts which are 
material -for the purpose of ‘enabling a Judge 
to exercise a judicial: discretion and after 
application of the right principles remem- 
bering that the‘ parties have for better’ or 
worse agreed to‘.make the arbitrator. the 
final Judge in their dispute. ] 
of M/s. Amarchand Lalit Kumar v. Shree 
Ambica Jute Mills, AIR 1966 ‘SC 1086 
„which was also referred, their Lordships 


~ while dealing ‘with the Séction 5 of the Act, 


observed that before the Court exercised 
its -discretion- to give leave to revoke arbi- 
‘trator’s authority, it should be’ satisfied that 
a’ substantial miscarriage of justice will 
take place in the’ event of its refusal.: In 


`~ considering the exercise by the Court of the 


power of revocation it must: not be forgot- 


_ ten that ‘arbitration is a particular - method | 
for the settlement of ‘disputes. 


Parties not 
wishing the laws delays know, or ought to 
know; that in referring a dispute to arbi- 


tration, they take arbitrator for better or- 


‘worse, and that his decision would be final 
both as to’ fact and law. In many. cases the 
parties prefer arbitration for these reasons. 
In exercising its- discretion cautiously . and 
sparingly, the Court has no doubt these 
circumstances in view, and considers that 
the parties should not be relieved from a 
tribunal they have chosen because they 


fear that the ‘arbitrator's decision’ may go 


against: them: It may further . be noticed 
that their Lordships in- those two cases, re- 
ferred to above, were not ‘considering the 
case of nomination of arbitrators © by the 


parties under Section 9 of the Act which 


provides that a reference shall be by two 
arbitrators one to be appointed by each 
party. Clause (a) of the said section pro- 
vides that if either of the appointed arbi- 


- trators -neglects or refuses to-act, or is in- 
capable Ra oe or. dies, the party Riad 
_ appointed. him may appoint’a new arbitra- 4 seat 
a . Court” in Section 2 (c) includes appellate 
“Court; and, they held that the ` order off 


tor in his place. Therefore, according to 


- -the said provision both the appellant as well 


„às the respondent have right to choose 
“their own arbitrator. I have already held 
by dealing with Miscellaneous Appeal No. 
.49 _ of 1970 . that appointment of Rathor 
as a sole arbitrator under clause (b) of Sec- 
tion 9 was invalid. Although Rathor’s ap- 

intment as a sole arbitrator is set aside 
still the appellant may have confidence in 
Rathor -and may retain. him as his nominee 
under Section 9, clause (a) referred to 
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above. . Besides in this case no question of 
bias arises. The award which Rathor had 
given on his appointment as a sole arbitra- 
tor under Section 9 (b) was.ex parte and 
that has already been set aside. The res- 
pondents have right to appoint their own 
nominee under Section- 9 read with. clause 
(a) and both together will now give the 
award and if there will be any- difference 
between them, there is also a provision of 
pomen of an umpire. Learned coun- 
sel pointed out on the.:basis of his applica- 
tion under Section 5 that the- respondents 
have lost faith -in . Manilal Sanghvi whom 
they-had: previously made ‘their arbitrator. 
In that circumstance, in my opinion, ends 
of justice will be met if respondents are 
allowed. to appoint a new arbitrator. in place 
of Manilal Sanghvi -under Section 9 (a): ‘of 
the Act if they have’ now no confidence in 
him. The court below ought to have con- 
doned the delay and the irregularities -eom- 
mitted -by the parties in nominating their ` 
respective nominees under proviso to See- 
tion 9 (b) of the Act, and it ought not te 
have quashed the entire arbitration pro- 
ceedings.. ae the appointment of Rathor 
as the ole arbitrator and- the award given 
by him. ought to have been set aside where- 
as the nomination of the arbitrators by the 
respective- parties “ought to have been re- 
tained and the arbitration’ ought to have 
Hass allowed to proceed afresh from ‘that 
ge. i a i Í ° 


12.. Mr. Chatterjee, learned counsel 
for the. respondents, however; contended 
that the appellate Court has no power. te 
give direction under Section 9 of the Aet. 
According to -him, the Court mentioned 


. therein, refers only to the trial Court. He 


ew our attention to Section 2,.clause (e) 
of the Act which lays down:— ` 


_. “Court? means. a_ Civil Court having 
jurisdiction to decide the questions forming 
the subject-matter of the reference -if the 
same had been the subject-matter’ of a suit: 
but does: not, except” for the. purpose oh 


arbitration _ proceedings under Section 21, 
include a Small Cause Court.” l 
In my opinion, ‘this contention of learned 


counsel cannot be accepted.. Reference may . 
be made to’ the case of Thakur Prasad v. 


` Baleshwar Ahir, AIR 1954 Pat 106 where 


Ramaswami and Jamuar, JJ. (as they them 
were), while dealing with Sections 2. (c) and 
21 of the Act their‘ Lordships observed 


reference under S. 21 can: be passed by 
appellate Court also, The word “suit” in 
S. 21 does not exclude appeal. Similar view ` 
the ‘case -of Subramannaya 
Bhatta v. Devadas Nayak, AIR 1955 Mad 
693 where Ramaswami, J. while consider- 
ing the Poen contained under Sections 
2 (c) and 21 of the Act, his Lordship held 


‘that “The definition of “Court” in Section 


2-(c), Arbitration Act includes an appellate 
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Court and so under Sec. 21 an T 
Court can refer disputes between lit:gants 
for the decision of arbiration. The word 
‘Suit’ in that section presents no difficulty, 
because an appeal has always been held to 
be a continuation of tke- suit. - The pro- 
visions as to arbitration prisinally enwodi- 

in Sch. 2, -Civi . were repealéd and 
re-enacted into a separate Code by- Arbi- 
tration Act 10 of 1940, still by reason « of 
Section “8, General ‘Clauses’ Act and: srovi- 


„sions of Section 107° (2), Civil P. C., vould 


empower an appellate Sei to refer 
the disputes to arbitration. Loz dship 
for the above propositicn valid: on ` AIR 
(FB) Pat 106 as well as AIR 1955° A‘ 353 


13.. Mr: Chattertea then contested. 


the. impugned ` order. He drew . our 
attention to Section 89 of ‘the “Act 
gives- a, list of the order.. against -which 
appeal may lie. That section provides that 


an appeal shall lie. from those -orders as.. 


given therein and from no others: The 
first in the list of an order is superzedin 
an arbitration. In my .view, the- impugne 
order amounts ,to-supersession of an arbitra- 
tion. Therefore, the appeal was mantain- 
able. Even if Iwas to hold that the appeal 
was not maintainable, this Court has ample 
power to entertain the application under 
revisional- jurisdiction. Thus, there is . no 
point in this contention of the. learned coun- 
sel either. |. -e TE 


. 14.. For. the reasons stated above. 
the: order of the’ court bélow to the extent 
that it ‘has set aside tke. entire igen 
Eroccedinigs is modified . and . raspon- 

ents are directed ‘to eppoint their own 


. arbitrator whomsoever they like within one 


month from the date of the judgment of 
this. Court and: to proceed with the arbitra- 
tion proceeding along with arbitrator al- 
ready nominated ‘by ` the ` appellant and 
thereafter the arbitration proceeding shall 


roceed in ‘accordance’ with law. - Ic. de- ` 


ult the appellant will have a’ right to 


. appoint his own nominee as a, sole’ arbitra- 
tor, who will conduct the ` arbitration pro- . 
eeeding afresh. me 
- 15.: In the teu the impu ed 


order is " fnodified to the extent noted above 
and Miscellaneous “A peal’: No. 48 of 1970 
is allowed in part whereas the order of the 
Court below refusing to ‘make award given 
by Rathor :a rule of the Court is -1pheld 
and Miscellaneous Appeal No. :49 of 1970 
is “dismissed. In the circumstances; 
ever, there- willbe no order as to costs of 
this Court. ` . T 
B. N. JHA, J. :— 16. I agree, | 
Order - accordingly. 


Uppers tte eis 
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T P. K. BANERJ E, J. 
Nisada Bah Devi, Appellant v. The 
State of Bihar.and others. Respondents. 
A. F. A. D.-No. 20 of 1966, D/-18-12 
1970, from décision of M. AL Sattar, . Sub 
udge, Second - Court, Dhanbad, D/-1-9- 
~ Civil Procedure ‘Code (1908), Order 
22, Rule 4 — Abatement of suit —. 
Where some of the defendants who are 
only pro. forma’ defendants ‘against whom 


no relief-is claimed and in whose ab- 


sence . plaintiffs right -tọ sue is not 
affected, die during. the pendency of the 
suit, the. suit under the rule does not 
abate as a whole but. abates only against 


. those deceased defendants if their legal 


representatives are not, brought on re- 
cord within the prescribed period. 
(Para 4) 
A.’ B. Jha, for Appellant; R: P, 
Banerji, for Respondents. | 
JUDGMENT :— This appeal is dir- 
ected against the judgment .and decree, 
dated the Ist September. 1965, passed ` 
by Sri M. A. Sattar, Subordinate Judge 
at Dhanbad, in Title Appeal No. 56/23 
and by which the lower appellate Court 
set’ aside the judgment and decree of 
the “trial ‘court and dismissed ‘the plain- 
tiffs suit with the following observa- 


tion: 


“Thus though I find myself in agree- 
ment” with the -view on facts as taken 
by. ‘the learned Munsif the appeal’ is 
found’ ‘to be ` infructuous and 
untenable on account of ` the 
want of ‘substitution of the heirs of 
Indrajit, Bipin and Harsha within the 
period of limitation.” 

The court.of appeal below did not 
allow any costs on the ground that the 
appeal -succeeded mainly on technical 


l grounds. 


k ae ‘The facts of the case’ are that 
the plaintiff along: with her co-sharer- 
defendants 3 to 34 owned and held one- 
fourth’ share in : plot’ No. .701 measuring 
9.80 acres and its ‘aal’: bearing plot No. 
700 and measuring -0.99 acres situate in 
mouza Kalidabar Police-station -Chas in 
the -district of Dhanbad.: The subject- 


matter of- dispute aforesaid is a . tank 


and the plaintiff prayed for ‘declaration 
of her title in the said tank and ‘aal’. 
The interest. of the plaintiff and her ‘co- 
sharers had been recorded: under . Khe- . 
wat: Nos. 4/1 to 4/8 and in ‘the ‘joint 
Khewat No. 4/9: According ‘to. the 
plaintiff, her -ancestors were agnates of 
the Jandlords of . the village’ and they 
took reclamatory - ‘lease from the land- 
lords in respect of-large areas. of parti 
and jungle lands in Kaliadabar ‘and they 
excavated ~ the disputed tank among 
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others and -the plaintiff's. ancestors con- 
structed a house by the side of the tank, 
which was thus practically a ‘Khirkhi- 
bandh’.. The’ plaintiff’s case further was 
that when’ the family of the plaintiffs 
ancestors ‘became large, they’ shifted to 
a house on a high danga in the extreme 
-end of the ‘village. Subsequently, the 
plaintiff’s ancestors took lease of the en- 
tire village from the landlords by a 
deed, dated the 5th Asarh, 1264 B. S. 
and by another registered deed, dated 
the 2nd Asarh, 1288, and ‘although “the 
plaintiffs ` ancestors 
tary interest in this mouza, they kept 
their agricultural tenancy distinct and 
separate from their superior interest in 
the village and the disputed tank being 


a part of the agricultural tenancy was: 


protected against the vesting in the 
State. 


3. The learned Munsif ERE, the 


suit on the findings that the disputed . 


tank being a part of the agricultural 
land of the plaintiff and her co-sharers 
because saved from the vesting’ under 
the provision of Section 6 of the. Bihar 
Land Reforms Act. Defendant No. 35 
in the suit is the State of Bihar, which 
preferred an appeal against. thé: deci- 
sion of the trial court and the lower 
appellate court, as has been noticed 
above, did not ‘disturb the findings `of 


the trial Court,. but on the technical: 


ground of abatement of the appeal. on 
account of non-substitution of. the heirs 
of three of the defendants in the suit 
within the period of limitation, set aside 
the judgment and decree of the °§ trial 


court and dismissed the suit with costs. i 


4. Mr. A. B. Jha,-Iearned coun- 


~ gel, appearing for the appellant in this. 


Court, urged that the only necessary de- 
_fendants in the suit were.-the State - of 


Bihar (defendant No. 35), the settlor :of 4 
the 


disputed property and - Mahabir 
Singh Choudhury: (defendant No. 1), the 
settlee. The other defendants were.. in 


` fact, pro forma defendants and the- suit 


could ‘be maintained and the relief ask- 
ed for could. be ‘granted even if- those 
co-sharer-defendants of the plaintiff had 
not been inipleaded-in the suit as. such. 
It .appears that respondent No. 4 (Ins 
rajit Choudhury). died after 25-5-1964, 
the. date on which the decree of- the 
trial court was signed. -Respondent No; 
12’ (Harsha) died. on 12-11-1964. 
. also submitted by 
‘of the death of detada No. 10 (Bipin 
Singh), the surviving defendants. could 
be sued legally in absence of the. deceas~ 
ed defendants. Learned counsel refer- 
red me, in this connection, KO the peti- 
tion filed by. the plaintiff in the suit 
before the trial court on 24- 5-1962 by 


which the co-sharer-defendants - includ- - 


ing the three. deceased defendants were 


‘Nisada Bah Devi v. State of Bihar (Banerji J.) 


acquired proprie- - 


.Reforms Act. 


.recorded along with ` many others, 


It: was. 
Mr. Jha that in spite 


A.L R. 


impleaded as co-defendants in the sufi, 
It was stated in this petition’ as follows: 


“That. the plaintiff has filed this 
suit on behalf of all the co-sharers who. 
are numerous but no permission was 
taken, .so.it is prayed that the plaintiff 
may be permitted to sue on behalf of 
all the co-sharers whose names. are 
mentioned .below and notice may be 
ordered to be served on them and they, 
may -be added as defendants.” .. 


. The trial. court after hearing ‘the pare 
ties ordered them to be added as parties 
to the suit -(vide-ordersheet of the trial 
court, dt. 28-5-1962) and these newly add- 
ed defendants 3 to 34 filed -their joint 


‘written statement supporting the claim of 
the plaintiff and stating inter alia there- 


in that the plaintiff has her homestead 
land adjacent to the tank and: her right 
is protected under. Section 5 of the Land 
‘It: was. further stated 
that the: ‘plaintiff isin charge- and in 
possession of the entire tank in suif 
while these defendants are in-charge of 
other’ tanks: below which ‘they: have a 
large area of paddy. lands and so the 
plaintiff. can maintain the suit- on be- 
half of all the co-sharers of the Khe-. 
wat in which. the tank in suit has been: 
recorded and these defendants ‘have no 
objection to her continuing the suit: ra- 
ther these’ defendants agreed to that 
and the defendants wanted the plaintiff’s 
suit to be decreed. The court of appeal 
below missed the -averments in this 
written statement, which was filed un~ 
der the signatures. of the defendants, on 
12-12-1962; at a time when Indrajit 
Singh ‘Choudhary, Harsha and defen- 


. dant No. 10 (Bipin Choudhary) were all 


alive and had. joined in the written 
statement. It appears that although the 
plaintiffs interest in the tank had been 

evi- 
_arrangement 


dently’ there . was some 


amongst the co-sharers by which the 


tank in -question came, „to be.in the ex- ` 


“clusive use and possession of the. plain- 


tiff and, as such, on the admission ` of 
her - co-sharers in the written statement, 
there could be no difficulty in decreeing 
the suit even if some of the. defendants 
had died in course of the. litigation and 
there was no substitution in their pla- 
ces, : The lower appellate court has 
taken. a wrong view that the whole 


suit abated. Order XXII, Rule 4 of the 


Civil Procedure Code provides: 


“(1) Where one of two or more 
defendants dies and the right to sue 
does ‘not survive against the surviving 
defendants alone, or a sole defendant or 


‘sole surviving defendant dies and the 


right to sue survives, the Court on an 
application made in -that behalf, shall 
cause the legal representatives of the 
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deceased defendant to be: made a party 
and shall proceed Bda the suit. 
xX: 


(2) Where within the. time limited 
by law no application.:is made under 
sub-rule 
against . the deceased ‘defendant. ae 


The rule does not: provide . ir the 
abatement of a suit. as'a whole against 
all the defendants: and if the sui. or 
appeal abated to any extent at all,.. it 
abated against . the deceased defendants 
only. In: this case, the suit or appeal 
could freely proceed in the absence of 
the legal representatives of those deceas- 
ed defendants, particularly, in view of 
the fact that no relief was claimed by 


the plaintiff against any of those Cefen- . 


dants 3. to :34 addéd subsequent?” as 
pro forma defendants though not record- 
ed as such. Consequently, there could 
be no difficulty in the way of the >lain- 
tiff to claim the benefit ofthe cecree 
in absence of any of those deferdants 
3 to 34 and the plaintiffs right t sue 
was not, in any way, affected by the 
death of -some of the defendants and. by 
the non-substitution of their heirs parti- 


cularly when. all the defendants 3- to- 
34 including the deceased defendants 


had earlier, :in their joint written state- 
ment, admitted the exclusive rigkt -of 
the plaintiff and had disclaimed their 
own interest in the tank. -There can be 
no abatement: for failure to bring any 
legal representative of the dezeased 
defendants, who were for all inten-s and 
purposes pro , forma defendants ` hav- 
‘ling a community of cause along with 
the plaintiff and against: whom no relief 
was claimed in the suit and, in fact, 
the only necessary defendants ir the 


suit were the State of Bihar ‘(defendant ` 


No. -35), settlor of .the tank in ques- 
tion and Mahabir Singh Choudhary (de- 
fendant No. 1), ‘the’ settlee, 


5. The ‘appeal is ‘allowed 2xcept 


against Respondent Mo. -11 (d) against. 


whom it stood. dismissed on 24-1-1969 
for. non-compliance of this Court’s order 
No. 14, ‘dated the’ 14th January 1969. 
The whole’ appeal, however, does ` not 
become. incompetent on that account, 
The judgment and decree of the lower 
appellate court are set aside and those 
of the trial court-.are restored anc- con- 
firmed, The plaintiff will be entitled 
to costs throughout against the contest- 
ing Sore only. 


Appeal allowed. 





- (1). the suit shall abate “= 


Lakhan Mahto v, State o? Bihar (S. P. Singh J.) (Prs. 4-5)-[Pr. 1] Pat. 37 


AIR 1972 PATNA 37 (V 59 C 12) 
SHAMBHU PRASAD SINGH J. 


Lakhan Mahto . and another, - Peti- 


. fioners v. State of Bihar, Opposite’ Party. 


Civil Revn.. No. 550 of 1970 D/-17- 
12- 1970, from order of R. K. Saran, 
Special Land Acquisition J aise Patna, 


’ D/-25-4-1970. 


(A) Succession Act (1925), Section 
214 (1) (b) — Applicability — An ap- 
plication by the widow of a deceased 
awardee for permission to withdraw 
compensation money already in deposit 
cannot be treated as an application for 
execution of award which amounts to a 
decree within Section 214 (1) (b). Hence 
permission cannot be refused on the 
ground ‘of non-production of succession 
certificate. (Para 3) 


(B) Succession Act. (1925), Section 
214 (1) (b) — Expression “order” — 
Meaning — The expression “order” in 
Section 214 (1) (b) means an order al- 
ready .passed in favour of a deceased 
person which is sought to be executed. 
AIR .1957 Pat 435, Followed. 

- (Para 3) 
Cases Referred: Chronological Paras 
(1957) AIR 1957 Pat 435 (V 44) = 
1957 BLJR 93, Raghubir Narain 
‘Singh v., Raj: Rajeshwari Prasad . 
Singh : 3 


Mundrika. Prasad Sinha. for Peti- 
tioners; R. P. Katriar. Govt. Pleader II, 
for Opposite Party. 


ORDER :— In land Acquisition: Case 
No. 64 of 1966, an award was passed by 
the land Acquisition Judge in favour of 
two persons, Somar Mahto“ and Lakhan 
Mahto.” The State Government deposit- 
ed the compensation money. Somar 
Mahto, one of the awardees, died: and 
his widow made an application for be- 
ing substituted in place of Somar Mahto 
and for ‘permission to withdraw the 
compensation money in deposit. A 
joint application by Lakhan Mahto and 
the widow of Somar Mahto: for payment 
was also filed’ in proper form. By the 
impugned order, the -court :below has 
disallowed the prayer of the widow 
of Somar Mahto to be -substituted in. 
his place on the ground that the award 
amounts to a decree; and, -after an 
award had been- `-passed there- was no 
question of any substitution. Her pra- 
yer for. the withdrawal of the compensa- 
tion money in deposit has been refused 
on the ground that she did not produce 
a Succession. Certificate as required by 
Section 214 of the Indian ` - Succession 
Act (hereinafter referred to as ‘the 
Act), Being -aggrieved by the said 
order, Lakhan Mahto and the widow of 
Somar Mahto have preferred this appli- 


HO/IO/D998/71/YPB . 


38 Pat. [Prs. 1-4] Ram Kripal v. A. C. G: Evacuee Property.“ Lucknow 


cation under Section 115 of the Code of 
-Civil Procedure, : 


2. Mr. Mundrika "Prasad Sinha, 
appearing ..for the petitioners. has 
challenged that part of. the order of the 
Court below by which it has refused 
the prayer of the widow of Somar 
Mahto for substitution in place of ‘her 
deceased husband; but he has contended 
that Section 214 of the Act was not 
applicable to this case and the prayer for 
‘ withdrawal of the compensation money 
in deposit should not have been. refused 
on ‘that ground, - 

.3. Section 214 (J) © 
runs--as follows: Ka 

“No .Court shall— ` f 

(a) Passa decree ait a: debtor of 


of the Act 


a- deceased person for” payment. of -his a 


debt to a person -claiming on succes- 
sion to be. entitled to the effects of the 
deceased person - -Or to any part thereof, 

(b) Proceed, upon: an- application: : ‘of 
a person claiming to be so- entitled, - to 
execute against such a debtor a decree 
or order for the: payment of his ` debt, 


except on the production, by the per- ; 


son so claiming- of 
(I) a probate“ or’ letters: of ‘ admiinis- 


tration ‘evidencing the grant to him ..of ° 


administration to the estate of the de- 
ceased, or 

(II) a certificate granted under Sec- 
tion 31 or: Section 32 of the Administra- 
tor Generals Act, 1913, and having the 
debt mentioned therein, or 

(IID) a succession certificate granted 


under part X and having the debt spe- 


cified therein, or - 
(IV) a certificate granted under the 
Succession Certificate Act, 1889. or ` 
(V) a certificate granted under Bom: 
bay Regulation. No. VII of. 1827, . and, 


if granted after the. first. day. of" May, 


1889, having the debt ‘specified therein.” 


It is not disputed by Mr. Katriar, 
who appeared for the State of Bihar, 














already been passed-in this case ' 
|there , is no ‘question of: the court pass- 
ing any. further decree, -He has, how- 


section - -applies - to this case, _ because, 
according to--him,: the - ‘application -for 
payment of the money should be treat- 
ed as an application for execution. On 
deposit of the compensation. money by 
the State of Bihar.. the award (Decree) 
stood satisfied. -and there was ‘no ques- 
tion of executing it. The application for 


no ‘substance in this contention of Mr. Kat: 


ar. He has next contended that clause 


not . 


ever, contended that.-clause (b) of .the ` 


ALR 


(b) also debars a court. from passing. .an 
order for the payment of: the debt of 
the deceased. He has placed reliance in 
support of this contention on the words 
“or order for the payment of his debt” 
in clause (b). The :clause read as a whole 
does not support this contention either. It 


merely debars the Court to entertain an 


application for execution: of a ` decree 
or order against.a .debtor of deceased 
person. The ‘expression “order”: means an 
order’.already passed in favotir of a 
deceased. which .is sought to be execut- 
ed. This “interpretation” also: finds sup- 
port from. a Bench decision of this court 


in Raghubir’ Narain Singh v.: . Raj 
Rajeshwari: Prasad Singh; (AIR -1957 
Pat 435), where it.has been held that 


Section 214 (1) (b): of the -Act only bars 
the institution of execution - proceédings 
by a person’ claiming on' succession and 
does not bar the. continuance of the pro- 
ceedings’. which had beem instituted 
by: the ‘original ‘decree-holder.. and that 
execution proceedings’ having once’ been 
instituted by -the original decree-holder 
his heirs: can continue them without 
the ‘production of the succession. certi- 
ficate: irrespective of whether they are: 


’ heirs: by ‘the principle of inheritance’ or 


by survivorship. In the’ circumstances, 
it is manifest that the court. below was 
wrong in insisting upon the production 
of a Succession ‘Certificate: before pass- 
ing a decree for withdrawal of the: 


' amount in favour: of the petitioners. 


-4 . .In the result, the application’ 
is allowed. and that part of the order by 
which the- court below has refused the 


prayer. of withdrawal of the compensation 


money.in deposit is "set aside. In the: 
circumstances of the’ case, there will be 


“no order ‘as to costs. 


Revision . partly allowed. . 





-AXIR 1972 PATNA 38 (V 59 C 13) 
S. N. P. SINGH AND KANHATYAJI, IJe 

Ram. Kripal Singh and others, Peti- ` 
tioners v., The Assistant’ Custodian 
General.,. Evacuee Property,” Lucknow 
and others, Respondents. : 


Civil.. Writ J furisdiction ~ Case No, 
1203 of .1968, D/- 16-12-1970. .. . 

a ah Evacuee “Interest - (Separation) 

(1951), Section: 9 (2) — Constitu- 

ial — There ‘being no want of 


reasonable ` classification nor acquisition 
of property in the scheme of extinction 
of mortgagees of evacuee property con- 
templated by the section, it cannot be 
said to be violative of Articles 14, 19, 
31. (X-Ref:—-. Constitution of India, 
Articles 14, 19, 31). AIR 1955 Pepsu 
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148, Rel. on. (Case law discussed]. - 


: * (Para. 13) 
(B) Evacuee™ Intesi (Separation) 
Act (1951), Section 27 —— Revisional 
power of Custodian-General — Custo- 
dian-General can either suo motu >r on 
an application can révise the orders. of 

subordinate. officers at any time. 
(Para 20) 


Cases Referred : Chronological -~ Paras 


(1969) AIR 1969 SC 378 (V 56) =. 
(1969) 1 SCR 645, State ož 
Kerala-v. Haji K. Kutty Naha . 18 

(1967) AIR 1967 SC 691 (V 54) = ~ 
(1967) 1 SCR 15, M/s. Jalan Trad- 
ing Co. Private Ltd. v. oe 
Mazdoor Sabha 17 

(1967) AIR 1967 SC 1801. (V. 54) = 
(1967) 2 SCR 679, New Manek | 
Chowk Spg. and Wvg. Mills Co. 
Ltd. v- Municipal Corporation of 
the City. of Ahmedabad 

(1955) AIR 1955 Pepsu 148 (V 42, 
-Sampuran Singh . v.. ` Competent 
Officer ca 4 

(1953) ‘AIR 1953 SC 204 (V 40). = 
1953 Cri. LJ, 1621, -Kedar. Nata, 

v. State. of West Bengal - ¥2 

(1953) AIR 1953 Pat 112 (V 40) = 


1953 BLJR 185, S. M. Zaki v. | 
State of Bihar 10, 11 
Lal ‘Narain Sinha, S. Akbar Hus- 


sain, Imam H. Asharaf and Muzaffar 
Hussain, for Petitioners; Basudes Pra- 
sad, Nawal Kishore Prasad Sinhe and 
H. A. Muzaffar, for Respondents, 


KANHATYASL J.:— The -question, 
which falls for determination in this 
writ application, is whether the provi- 
sions of Section 9 (2) of the Evacuee 
Interest (Separation) *Act, 1951 (Act 
LXIV of 1951), (hereinafter referred to 
as ‘the Separation Act’), in so far as 
they extinguish the mortgagee’s right of 
the petitioners are wie vires af the 
Constitution. | ; 


2. The facts of the case arè sim- 
ple. Most. Bibi Shakila, resident of 
village Karaipersarai in the svb-divi- 
sion of Bibarsharif was declared eva- 
cuee on the 5th March, 1952 by the 
Assistant Custodian, Biharsharif, in Eva- 
cuee Case No. 315 B/7 of 1949-50. Lands 
of plot Nos. 5364, 5399, 5306 and 5307 
originally belonged to the above named 
evacuee. The plots are ‘situated in yil- 
lage Fazal Chak ‘Musna in Mahal, 
Yahyapur, Police Station Poonpocn, dis- 
trict Patna. Bibi Shakila had mort- 
gaged 8 bighas of bakasht land com- 
prised in plots 5399, 5306, 5307 amd 5270 
for Rs. 8,000/- by. a registerec deed 
dated the 7th January, 1945 and 5.79 
acres by another deed of the same date 
in respect of plot No.. 5364 for Rupees 
9,000/- to one Bhagwandas. On-the -25th 
June, 1951 and 21st January, 1950, the 
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above named ‘mortgagee transferred his 
mortgage right :in portion of the lands 
mortgaged to him for Rs. 8,000/- to the 
petitioners 3 and 4 and by means of two 

registered deeds for sums of Rs. 3,000/- ` 
and Rs. 9:000/- to petitioners 1 and 2 
and the petitioners came in’ possession 
as mortgagees. The properties belong- 
ing to Bibi. Shakila were declared. eva- 
cuee properties on the 18th May, 1952, 
The petitionefs on the 18th September, 
1952, filed a petition before the Deputy 


Custodian for confirmation of the mort- 


gage of 1.89 and 5.79 acres of land taken 
in mortgage for Rs..3,000/- and Rupees 
9,000/- respectively. The Assistant Cus- 
todian by his order dated the 25th 
August, 1956 rejected the ~~ application 
for confirmation. The Assistant Custo- 
dian took the view that the mortgage 
was created in the year 1945 and, as 
such, it did not -require confirmation, 
as the mortgage right ‘appeared to have 
been extinguished in accordance with 
Section 9 (2) of the Separation Act. 


3. ` The petitioners filed an ap~ 
peal against the order passed by the 
Assistant Custodian. The Custodian of 
the Evacuee Property, Bihar, in Revi- 
sion Cases Nos. 210 and 211 of 1954. de- 
clared the lands as evacuee properties 
subject to the subsisting mortgages. He 
further ordered that the mortgages 
should be referred to the competent 
officer according to the provisions for 
decision whether ~the mortgage right 
had actually been extinguished or not 
and whether the lands could be taken 
possession of without paying the mort- 
gage debts. It appears that the mort- 
gaged properties were included.in the 
auction without . waiting for the deci- 
sion by the competent cfficer. The As- 


sistant Custodian, Patna, acting as the ` 


Managing Officer. of the. acquired eva- 
cuee properties by -his order dated the - 
4th March, 1966 rejected the bid on 
the ground that the properties had not 
been declared evacuee properties, and, 
therefore, the sale was not maintain- 
able. A copy of the order is Annexure 
2 to this writ application. The peti- 
tioners then filed an application before. 
the Assistant Settlement Commissioner 
for transfer. of plots Nos. 5364, 5399, 5306, 
and 5307 at reserved Jama fixed by the 
Department and payment of rent for 
the period after the expiry of the term 
of. the mortgage deed executed by the 
evacuee in favour of Shri Bhagwandas 
in the year.1945. The Asstt. Settlement 
Commr, recommended to the Managing- 
Officer for transfer of the plots to the 
petitioners. A copy of the letter is -An- 
nexure 3 to the writ application. At the 
same time in Appeal No. RI-82 of 1966 filed 
by one Pahalwan Singh, he directed the 
Department’s Counsel to file suo motu 


40 Pat. (Prs: 


revision against the order dated the 
4th March, 1966, Sei by the Assis- 
tant Custodian, Pat na.- > 


4. The sora moved the 
Assistant Custodian General for suo 
motu revision of the order _passed ‘by 
the Assistant Custodian, Patna on the_ 
4th’ March, 1966, concerning 10.61 acres” 
of land of plots Nos. 5364, 5399, 5306 and 
5307. The Assistant Custodian General 
in suo motu Revision No; 150 of 1967 
held that the Assistant Custodian had 
no jurisdiction to release the property 
from sale’ holding that. it was compo- 
site. He further held that in view of 
the fact that the mortgage was created 
in' the year 1945. Jt elapsed in the year 
1965 when the mortgagees had been in 
possession for over twenty years. On 
the expiry of twenty years, the mort- 
gage right was extinguished ‘and the 
property vested in ‘the Custodian.. The 
Assistant Custodian General set aside 
the order passed by the Assistant Cus- 
todian and directed him to ‘resume pos- 
session of the properties and consider 
whether the sale already effected should 
be maintained. The present writ. ap- 
plication. has been filed under ‘Articles 
226 and 227 of the Constitution to quash 
the order 
General. l l , 

5. Cause has been shown on be- 
half of the respondents- who have. ap- 
peared after service of notice. In the 
show cause pétition, it is stated that the 
mortgage deed executed by. Bibi Shakila 
‘was a usufructuary mortgage, and, in 
1965 it was extinguished and the pro- 
perty vested in the custodian free of 
encumbrance, and the, order passed by 
the Assistant Custodian General. was 
legal and with jurisdiction. 


6. The learned Advocate General, 
appearing on behalf of the petitioners, 
raised two contentions; - firstly, that the 
provisions of Section.9 (2) of the Sepa- 
ration Act contravene Articles 14; 19 (1) 
(f) and 31 (1) and 31 (2) of the Con- 
stitution and, therefore,. they are void, 
and, secondly, that the Assistant Custo- 
dian General had no 
exercise his ‘suo moto revisional powers. 


7; - For the decision of ‘this case, 
we haye to take into consideration that in 
1947 due to the partition of India, a ter- 
rible communal frenzy flared up in the 
wake of that: partition, and, many Mus- 
lims left for Pakistan or. other places 
outside the territories -now forming 
India. For the proper management of 
the properties’ left behind by the eva- 
cuees, Administration of Evacuee Pro- 
perty Ordinance was, promulgated. 


`- Thereafter, the Administration öf Eva- 


cuee Property Act, 1950 (Act 31 of 1950), 
(hereinafter referred to as ‘the Evacuée 
Property Act’), was passed by the Par- 
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of the Assistant Custodian ` 


jurisdiction - to . 


A.L R. 
liament. In the administration of the 
evacuee properties, some of them were 
found to be intermixed with non-eva- 
cueé’ interest. Therefore, it’ became 
difficult to determine -the exact pro- 
perty or value thereof which vested in 
the Custodian. In order to remove this 
difficulty, the Parliament passed an- 
other legislation, namely, the Separation 
Act,.to enable separation of such pro- 
perties or settlement of claims of non- 
evacuees. In 1954, the Displaced Per- 
sons (Compensation and Rehabilitation) 
Act, 1954 (Act XLIV of 1954), herein- 
after referred to as ‘the’ Displaced Per- 
sons Act’, was passed: with the object: 
to facilitate the rehabilitation of. dis- 
placed persons. The Act’ provides for 
the appointment of a Chief Settlement 
Commissioner, Settlement Commissioners 
and Settlement Officers to determine 


‘and pay amount’ of compensatidn and 


rehabilitation grant to persons having 
verified claims. The Act further pro- 
vides for management’ of the evacuée 
properties by Managing -Officers and 
Managing Corporations and: for- setting 
up a Displaced Persons’ Welfare Corpo- 
ration. Similar other enactments were 
also made by the ‘Parliament, but in 
ae case we are not concerned _ with 
em. 


8. Section 9 of the Separation 
Act deals . with usufructuary mortgages 
in possession’ irrespective of whether 
the mortgagee is an original mortgagee 


or a transferee from him. It may be 
useful ‘for appreciation of the point ` 
raised to reproduce Section 9 (2) of the 


Separation Act tometer oe the margi- 
nal heading : : 


“9. Certain ` reliefs in respect of 
mortgaged property of evacuees. 

(2) Where a mortgagee has .taken 
possession on any terms whatsoever of 
any agricultural land and is entitled to 
receive profits accruing from the: land 
and to appropriate the same, every such 
mortgage shall be deemed to have taken 
effect as a complete usufructuary mort- 
gage and shall be deemed to have been 


‘extinguished on the expiry of the period 


mentioned in the mortgage deed ‘or 
twenty years, whichever is less, from 
the date of the execution of the mort- 
gage deed; and if the aforesaid period 
has’ not expired and the mortgage debt 
has not been extinguished, the compe- 
tent officer shall determine the mort- 
gage debt due having regard to the 
proportion which the unexpired portion 
of that period bears to the total of . 
that period.” - 


9. The . Sapaat Act as- such 
has not beeri challenged as ultra vires 
of the Constitution by the petitioners. 
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The attack is confined to. the vires’ of 
Section 9 (2) æf the Act alone. > 


10. After declaration of the eva- 
cuee property, ‘the equity of redemp- 
tion vests in the custodian by v:rtue 
of the operation of Section 8 of the 
Evacuee Property Act. The interest 
of the .mortgagee In possession is evl- 
dently ` immovable property. Because 
of the admixture of the interest of the 
evacuee mortgagors and ‘the rights of 
the non-evacuee mortgagees in one and 
the same. property, the mortgaged lands 
constitute - ‘composite. property’, as the 
term is.defined in clause (d) of Section 
2 of the aforesaid Act. Composite pro- 
perties presented complex problems not 
easy of solution with the help of the pro- 
visions of the Evacuee Property Act be- 
cause of the intervening of evacuee 
and non-evacuee interests, In order to 
solve that problem, it was deemed ex- 
pedient by the Parliament to make spe- 
cial provisions for the separation: of the 
interests of evacuees from those of 
other persons in composite properties 
and for matters connected therewith. 
The object of the Act, epparently, there- 
fore, was that not only the separation 
of the interest of the evacuee rom 
those of the non-evacuzes but alsc to 
deal’ with . other matters that were 
closely connected with the separation of 
those interests.. 

Section 9.of the Separation Act for- 
mulates a practical method of separat- 
Ing and assessing the two. interests in 
composite property by doing which it 
becomes possible to make evacuee inte- 
rest available for a pool, which might 
be used for the implementation of an 
appropriate compensation scheme for 
the benefit of the displaced persons, and 
similar other legislations. - The question 
whether the. Administration of Evazuee 
Property Act violated the provisions of 
Articles 14, 19. (1) (f) and 31 (1) and 
(2) of the Constitution came up before 
this High Court for consideration in 
S. M. Zaki v. State of Bihar, (ATR 1953 
Pat 112). 
though in certain cases it may work some 
hardship, cannot be said to be an un- 
reasonable legislation placing undue. fet- 
ters upon the right to manage and hold 
property. Some of tne other High 
Courts and the Supreme Court also have 
held that the Act does not do so, 


AL. The ground on which S. M:. 


Zaki’s case, AIR 1953 Fat 112 has been 
decided applies equally to the impugn- 
ed provisions of Section 9 (2) of the 
Separation Act. Section 9 of the Sepa- 
ration Act only provides the manner in 
‘which the unencumbered extent of the 
evacuee interest can be precisely known 
and thus taken out of the conception of 
composite property. The provisions of 


_ Article 


It was held that the Act al-. 
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this section are in accord with the inten- 
tion of the Act. 

12.. It has been esas on. behalf 
of the petitioners that Section 9 (2) of 
the Separation Act is repugnant to the 
provisions. 'of Article 14 of the Consti- 
tution, because it does not address it- 
self to the question of interest earned 
by individual mortgagees.. It ‘wipes out 
every mortgagee. who had been in pos- 
session of the mortgaged property for 
twenty years or over without consider- 
‘ing whether an individual mortgagee 
had earned within. that period the 
amount sufficient to cover the prin- 
cipal amount and the interest thereon. 
The learned Advocate General em- 


.phatically suggested that the provisions 
of Section 9 (2) must be related to dif- 


ferent circumstances. He urged that 
Section 9 (2) was based on no reason- 
able classification and so it violated 
14 of the Constitution. The 
contention of the learned Advocate 
General seems to be attractive; but, on 
analysis, it becomes apparent that it has 
no merit. Article 14 of the Constitution 
ensures “equality before the law” or 
“equal protection of laws”, but it can- 
not be pushed to the extent that they 
prescribe complete prohibition of legis- 
lation which is not general in character 
or universal in application, or to include 
an unqualified: forbidding direction that 
the State will in no ease have the 
power to classify persons or things even 
though the necessity of making law for 
a section of the subjects or things may 
in their interest be imperative. .The 
fundamental guarantee of Article 14 of 
the Constitution should not be constru- 
ed in.such a manner as to make legis- 
lation impossible for all practical pur- 
poses. Section 9 (2) of- the Separation 
Act wipes out all the mortgagees in pos- 
session after twenty years. The classi- 
fication cannot. be said to be arbitrary, 
rather it is based on an intelligible prin- 
ciple having a reasonable relation to 
the object which the legislature seeks 
to attain. If the classification on which 
the legislation is founded fulfils this 
requirement, then the differentiation 
which the legislation makes between. 
the class of persons or things to which 
it applies and other persons or things 
left outside the purview of the legisla- 
tion cannot be regarded as a denial of 
the equal protection. of the law, for, if 
the legislation were all embracing in its 


‘ scope, no question could arise of. classi- 


fication being based on intelligible dif- 
ferentia having a reasonable relation ~ 
to the legislative classification which 
should be scientifically perfect or logical- 
ly complete. The view which I have 
taken is based on the pronouncement 
on the subject in Kedar Nath v. State 
of West Bengal, (ATR 1953 SC 404), 


consideration is that 
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13. Now, sub-section (2) of Sec- 
tion 9 of the Separation Act only pres- 
cribes a uniform method of extinction 
of a mortgagee who has taken posses- 
sion on any terms whatsoever of any 
agricultural land and is entitled to re- 
ceive profits accruing from the lands 
and to appropriate the same on the ex- 
piry of the period mentioned in the 
mortgage deed or twenty years whicb- 
ever is less from the date of the execu- 
tion of the mortgage deed. 
on the assumption that the mortgagee 
had fully realised his principal amount 
with interest from the mortgage . pro- 
perty over which he had possession <or 
a period of twenty years. In my opi- 
nion. there is no want of reasonable 
classification, nor it is the acquisition of 
the property which can be said to be 
hit by Article 14 or Article 31 of the 
Constitution. 


14. In ‘Sampuran Singh v. Com- 
petent Officer, (AIR 1955 Pepsu 148) it 
has been held that the Separation Act 
does not create any distinction amang 
members of the group of evacuee mort- 
gagors or discrimination among mem- 
bers of the group of non-evacuee mort- 
gagees; and, that read as a whole. Sec- 
tion -9 exhibits the relation of the ob- 
ject of the Act with the classification 
made; and, further that classification 
of evacuee mortgagors or non-evacuee 
mortgagees into distinct groups has. re- 
gard being had to the object of the 
Legislature, to be held to have a reason- 
able basis, 


15. The Displaced Persons Act 
makes some incidental provisions re- 
garding revision of orders already pas- 
sed or which may be passed 
under the Act. This Act was passed 
on the expiry of the Displaced Per- 
sons (Claims) Act. 1950. The main 
6bject of the Displaced Persons Act 
was to complete the work started under 
the above Act. The result of the above 
on partition in 
1947 several Acts were passed by the 
Parliament to meet the exigencies of 
the situation. They are special legisla- 
tions dealing with taking possession of 
the evacuee properties and their manage- 
ment including all ancillary questions 
of taking possession of such evacuee 
properties. 


16. Section 9 (2) of the Separa- 
tion Act cannot be said to be violative 
of Article 19. The provisions of the 
section make no discrimination between 
one person and another in the group, 
and each one of them is treated alike 
under similar circumstances and condi- 
tions. All properties are subject to 
reasonable regulation by the State. The 
restrictions, therefore. imposed by the 


It is based 


ad Cadi 


A. 1. R. 


legislature, as I have shown above, are 
reasonable and in the interest of public, ` 


17. Reliance was placed by . the 
ee Advocate General on three deci- 
sions of the Supreme Court. In M/s. 
Jalan Trading Co. Private Ltd. v. Mill 
Mazdoor Sabha, (AIR 1967 SC 691) the 
validity of the provisions of the Pay- 
ment of Bonus Act, 1965, were challeng- 
ed. According to the Supreme Court, 
Section 34 imposes a special liability to 
pay bonus determined on the gross vro- 
fits of the base year on an assumption 
that the ratio. which determines the 
allocable surplus, is the normal ratio 
not affected by any special circumstances 
and perpetuates for the duration of the 
Act that ratio for determining the mini- 
mum allocable surplus each year. The 
Supreme Court held that the determi- 
nation of bonus derived from the work- 
ing of the base year without taking 
into consideration the special circum-. 
stances. governing that determination is 
ex facie arbitrary and unreasonable, 
Therefore, Section 34 (2) was declared 
invalid on the ground that it infringes 
Article 14 of the Constitution. The facts 
of this case are entirely different. In 
New Manek Chowk Spg. and Wvg. Mills 
Co. Ltd. v. Municipal Corporation of 
the City of Ahmedabad, (AIR 1967 SC 
1801), the Municipal Corporation of the 
City of Ahmedabad imposed property 
tax on the petitioner on the basis of a 
flat rate per 100 sq. ft. of the floor 
area of the petitioner’s property as also 
of all other textile mills, factories. uni- 
versity buildings, etc. under Rule 8 of 
the Taxation Rules. It was held that 
the flat rate method according to the 
floor area could only be applied where 
the majority of properties are so near- 
ly alike in character as to be regarded 
identical for rating purposes. There 
was nothing to show the conditions pre- 
requisite for determination of annual 
value of textile factories in Ahmedabad 
on the basis of rental value per foot 
super of floor area existed at the rele- 
vant time, nor, had it been shown that 
the so-called contractor’s basis was ad- 
opted by the municipal authorities of 
Ahmedabad. Further, there did not 
seem to be any basis for dividing the 
factories and the building thereof under 
two general classes as buildings used 
for processing and building for non- 
processing purposes. According to the 
Supreme Court, it was sure to give rise 
to inequalities as ‘there had been no 


classification of the factories on any 
rational basis. 
18. In State of Kerala v. Haji 


K. Kutty Naha, (AIR 1969 SC 378) some ` 
provisions of the Kerala Buildings Act, 
1961, were considered by the Supreme 
Court. In the Act for determining 


. petent officer shall 
inquiry. into’.the claim”, 


' and the .claim in such property, 


- rejected - ‘the bid and ordered 
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the quantum of tax, the sole test- was 
the area of the floor of. the’ building. 
Reliance. was placed on the case in ear 
1967 SC 1801. The Supreme Court, 

view of the fact that no attempt had 
been’ made - for any. rational. classiica- 
tion-by the legislature,: held that- the 
charging section of the Act :was v-ola- 
tive of the. equality clause of the Con- 
stitution. The Supreme. Court was zon- 
vinced -on the facts of this 
they were sure to lead to ‘inequalities 
as there had been no reasonable classi- 
fication. The. instant: 
different. The classification made in 
Section 9 (2) of ‘the Separation “Act. . 1s 
not only reasonable, but -it is also .:in 
support of the object of the Act. 


19. It was contended by learned 
Advocate General that the effect of Sec- 
tion 9° (2) of ..the . Separation Act can 
be given only after the decision Ly a 
Competent officer under Section 8. Sec- 
tion 8 mainly provides that “the com: 
ESEE ATEOA hole an 
of- persóns in 
a composite property and pass. crder 
determining. the interest of the bbe ee 
ec- 
tion 9 (2) of. the Separation Act is a” 
redeeming caluse’ extinguishing the mort- 
gagee’s interest on the expiry of the 
period mentioned in the mortgage deed 
or twenty years whichever is- less. rom 
the date of the execution of the mort- 
gage deed..--Therefore, if it.is found on 
the fact of. the--record that.a period of 
twenty years has elapsed, the mo-tga- 
gee’s right as à .mattéer of law is ex- 
tinguished - -without. the:- order of the 
competent officer.- The - Assistant Cus- 
todian ‘General. -correctly decided that 
the mortgage right certainly: lapsed in 
the year' 1965 when the mortgagees had 
been ‘irn possession for / over: twenty 
years. The mortgage .debt was.: ppa- 


rently extinguished, and the questicn of ~ 


sending or referring the čase to: the 


competent officer did not arise 


20. In my opinion, there. is no 
force also in the second contention 
raised by learned~ Advocate General. 
The’ order dated- the 4th March,- 1966 
(Annexure ‘2’) had- been passed by the 
Assistant ‘Custodian, “Paina, by which' he 
trans- 
fer of the land to.the mortgagee.’ The 
Custodian. General possessed under .Sec- 
tion 24 of the ` Evacuee Property Act 
full power and jurisdiction to determine 
the ‘soundness of decisions of -the in- 
ferior authority | and pass such orders 
as the exigencies of. a given ‘case de- 
mand: “Section 27 of the said Act em- 
powers the Custodian-General to . exer- 
cise his revisional power either suo motu 
or on application made in that kLehalf 
at any. time. The power of.the custo- 
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case that. 


ease is entirely 


. tion .49 Proviso — 
documents ‘required ‘to be registered -— 


[Prs. . 18-22]. “Pat, 43 
dian General ‘is untontrfolled by ` anv 


‘time factor, but. only by.the scope of 


the Act within. which he functions. The 
power of revision given -to` the custa- 
dian’ General as- contemplated: by Sec- 
tion -27 of the said Act are more exten- 
sive than the ordinary appellate powers, 
The Assistant Custodian, Patna, is sub- 
ordinate to the Assistant Custodian 
General, Evacuee Property’ Uttar. Pra- 
desh and Bihar, at Lucknow. There- 
fore, exercising the powers under Sec- 
tion 27 of the Evacuee Property ` Act, 
the Assistant Custodian General was 
competent to set-aside the order passed 
by the Assistant Custodian, Patna, ex- 
ercising suo motu revisional jurisdiction 
under Section 27 of the said Act, There 
is thus no illegality or: want of jurisdic- 
Hon involved in the impugned order. 


. 21: For the ‘reasons stated above, 
I find no merit in the- „application and, 
accordingly, it is dismissed, þbut,, in the 


circumstances of the case, there will be 

no order for costs. | 

i = N. BE. SINGH, J. :— 22. I agree. 
.Petition dismissed. 


% 
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© B.D. SINGH J. 

` Habibur. Rahman and another, Ap- 
pellants-: V- Mt. Tetri and another. Res- 
pondents. ; ' 

A F- "A. D. No. 873 of 1966  D/-8- 
12-1970 -against order’ of B. N. Pradhan, 
Sub Judge’ II, ‘Gaya D/-23-7-1966. ` 


(A) Registration .. Act (1908), : See: 
“No n-registration of 


Under the’ proviso. only those transac- 
tions “could be used for- collateral pur- 
poses which do not require to be effect- 
ed’ by.'a registered: instrument. AIR 1953 
Pat 365, Dissented. (Para 12) 


Thus an “unregistered: sale-deed ` of 


| immovable property which -is valued at 


Rs. -100/- being compulsorily registrable 
cannot be used for collateral purpose 
of. showing possession of the property. 

(Para 12) 
5 (B) Civil Procedare Code (1903), 
Séction 107 — Remand of cases. Even 
if evidence. admissible in evidence is 


not admitted by the: court below it will 


not be á ground of: interference in. ap- 


peal if the finding is based on __ other - 
evidence -on record — (X-Ref:— Evi- 
dence Act (1872), - Section - 167.) 

(Para 13) 


Cases : Referred: ‘Chronological Paras 

(1968) AIR 1968 Pat -302 .(V 55). 
“ = 1968 BLJR 93 (FB), Mt. Ugni- 
v. Chowa Mahto 


HO/IO/E3/71/MVJ 


9. 6 


44 Pat. [Prs. :1-5] - 


(1953) AIR 1953: Pat 365 (Vv -40) 
cs’ 1953 BLJR. 303, Smt.: Khemi 
Mahatani .v. Charan Napit . 12 

(1951) AIR `.1951 Pat 277 (V 38) 
= [LR 29 Pat 628, Girija Nandan =. 
- Singh: v. Giridhari. Singh ; 11, 12 

(1939) AIR 1939 Pat 488 (V 26). ~: 
.= 20 Pat LT 399, Baldeo Singh’ 

v. Sk. Muhammad Aktar 9. 12 

(1936) -AIR 1936 -Cal 130 (V 23): 
=6§1. Cal LJ 590, Abdul Alim : 


Pay 
+ » 
` 
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.v. Abdul Sattar 
(1921)-ATIR 1921 Mad- 82 (V 8)’ 

. =40 Mad LEJ: 105, Karnam - 
Kandaswamy ` Pillay v, eorna o i 
-bha © 8 
(1919) AIR 1919: PC- 44 w. DE i 
=53 Ind Cas 901, N. Varda > | 
Pillai : v., - Jeevarathnammal 9 

B. P. Rajgarhia, for- Appellanits:: 
Sudhir Chandra Ghose. Kalyan Kumar. 
Ghose -and Nawal come Singh, for. 


Respondents. 


JUDGMENT:— This appeal - by the 
plaintiffs is ey against . the judg- 
ment and -decree of the: lower appellate 
Court affirming those of the trial Court.. 

2 In order to appreciate the 
points of law urged in this appeal, it 
is necessary to state, ‘briefly, the facts. 
‘The plaintiffs-appellants had- instituted. a 
suit for declaration. of their title and 
for confirmation of possession over ` the 
tenancy lands detailed under Schedule 
1 of the plaint..as also for a perman- 
ent injunction against the respondents 


B restraining them from interfering with 


or disturbing -the -possession of .the 
plaintiffs. The case of the plaintiff was 
that the’ lands originally’ belonged to 
Skh. Wahid Ali, deceased, who was fa-. 
ther of Mt. Tetri -(defendant No, 1 
l respondent No. 1). Wahid Ali’ remain- 
_ ed in possession of those lands till his 

death: After his death, defendant No;-1 
along with Shamsuddin’ and other suc: 
ceeded’ to his properties in accordance 
with their legal shares.:- On partition - 
between the heirs of Wahid,- the... suit 
land along with the. other lands , were 


allotted to the share of defendant No. t` 


~ who: came in exclusive :possession over 
the same... Subsequently defendant No. 
} verbally sold the- suit land to plain- 
tiff No. 1. for a sum of Rs. 100/- and put 
him in possession and in proof thereof 
executed an unregistered -sale deed, 
‘dated the 14th August, 1947. Since 
then the plaintiffs were coming in cul- 
tivating ‘possession of the lands in suit. 
-which being more’ than-.12:years. they 
had acquired good title and occupancy 
right over the same. As defendant No. 
1, on: the instigation of others, was 
interfering with the peaceful’ possession 
of the plaintiffs over the suit land, they 
instituted the suit seeking the declara- 
tion as mentioned above, -: ns 
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A.I. R, 
3 A ‘written statement was fil- 


ed by : defendant No, 1 who contested ` 


the suit. Her defence was that she 
had sold the suit land to Abdul Barkat 
Khan by a registered sale deed dated 
the 17th March, 1962, for a considera- 
tion of Rs. 500/- and he being in pos- 
session. was a necessary party to the 
sult. Her further’ case. was that. she 
never sold the suit land to the plain- 
tiffs nor she executed any unregistered 
sale deed dated: the 14th August, 1947, 
She. is an illiterate pardanashin lady -and 
if’: her: signature is found on-any docu- 
ment, it is forged and fabricated. ‘The 
plaintiffs were -never in possession of 
the suit land. for 12 years or more and 
they have not acquired any title by 
adverse possession, Barkat Khan also 


- intervened in the suit and was number- 


ed as defendant No. 2. He also filed 
a written statement supporting. -the 
assertions made by- defendant No. 1. 
On‘ behalf of the plaintiffs: the unregis- 
tered sale deed, dated the 14th August, 
1947 [Exhibit 2 (a)] rent receipts (Exhi- 
bit 1 series), among: other © documents, 
were filed arid some. witnesses “were 
also examined to support their. ` cases 
whereas on Behalf of the defendants the 
registered sale- deed dated, the 17th. 
March. 1962 (Exhibit F). in favour of 
Barkat Khan, along with other «. docu? 
ments, was. filed and witnesses were also 
examiried. 


4. After the onddo of the 
evidence’ on record as: adduced by. both: 
parties, the trial court held that the 
plaintiffs failed to'-establish their title 
to. the’ disputed lands ‘by virtue of an 
oral’ sale’ and-the: unregistered sale deed 
[Exhibit 2.(a)] which. was inadmissible 
in’ evidence, did. not confer any title on 
them.. It further found that the plain- 
tiffs were not ‘able to. prove that they 
were.in possession of the disputed lands 
“for a continuous period of 12 years or 
more’ openly, as of .right and to the 
knowledge of all. Thus, the plaintiffs. 
could not perfect their title over the 
disputed lands .by “adverse possession. 
On ,the other hand,-it found that the 
defendants Had. ‘established that deéfen- 
dant .No 1. was in’ possession over. . the 
suit land and she ‘sold the same. ‘to de- 
fendant No. 2 by virtue of the régister- 
ed sale ‘deed (Exhibit F) and since the 
date of the sale, defendant No. 2) was 
in possession of the -disputed lands. On 
appeal by the plaintiffs, ‘the appellate 


. Court ‘also confirmed those findings of 


the trial Court as mentioned above, 
ag this second ‘appeal by the plain- 
tiffs, 


. 5. ` Mr. Rajgarhia, learned Coun- 


sel appearing on- behalf of the appel- 


that - both the Courts 
committed an error. of 


lants, contended ` 
below have 


* 


‘of “Exhibit 
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law in holding that the unregistered 
sale deed {Exhibit 2 (a)l was inačmis- 
sible in evidence for all“purposes. Ac- 
cording to learned Counsel, on the 
facts and in the circumstances of this 
case, the same was admissible for col- 
lateral purposes; -e. g. for showing pos- 
session of the’ plaintiffs over the dis- 
puted lands.from the date of the exe- 
cution of the .said. sale deed: He urg- 
ed that the Courts below have filed 


to notice the recent Full Bench decision 


of this Court in Mt. Ugni:v.. Chowa 
Mahto, AIR 1968. Pat 302 and as such, 
he submitted that, the case should ‘be 
remitted’. back to the court below for 
piranha of the evidence in view 
. (a) which is admissible 
for solar purposes.’ He emphasised 
that since the Courts below have Exhi- 
bit 2 (a) as inadmissible. document. the 
other findings are also affected thereby. 


6. In my opinion, the principles 
Taid aa in, AIR 196€ Pat 302 (supra) 
are not applicable to the instant case, 
because their Lordships in that case 
were considering the question of an 
agricultural lease,. which was evidenced 
by an - unregistered Hukumnama. The 
provisions of Chapter V of the Tans- 
fer of Property Act, their Lordships 
held, could not in terms apply- in view 
of the bar imposed by Section 117 of 
that Act, and the circumstances tnder 
which the raiyati interest could be 
created in favour of a tenant hac ‘to’ 
be -ascertained from the provisions of 
the Bihar Tenancy Act subject to such 
restrictions as might be imposed by the 
Indian Registration Act, 1908. The de- 
finition of a ‘raiyat: given in Section 5 
(2) of the Bihar Tenancy~Act and the 
provisions of Sections 20 and 21 of that 
Act -showed clearly that if a person 
was in cultivating poss2ssion of. a: plece 
of land under a propriztor ‘neither with 
his express nor implied consent ‘and that 
proprietor accepted him as a tenant by 
granting receipts ‘on acceptance of rent, 
he became a raiyat, and, if he was in 
possession for 12 years as a raiyaz, he 
acquired occupancy rights. If he was 
a settled raiyat, he would get occupancy 
rights in all ‘the lands held by him~as 
a Raiyat. The Bihar Tenancy Acf did 
not say that a raiyat could be created 
only. on exécution of a lease by the 
landlord. Those provisions would show 
that actual possession for ` the puc7pose 
of cultivation . coupled with recogrition 
of the tenancy by the landlord (which 
might be by mere acceptance of rent 
on granting rent receipts) might. confer 
raiyati interest. It might be that at 
the time of entering into possessicn of 
the land, the tenant -had not taker the 
express consent of the landlord; but, if 
the landlord did not object to. his pos- 


(B. D. Singh J.) 


' Such transfer, in the’ 


.which is one hundred rupees or. 


| Section 49 
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session dnd subsequently accepted renf 
from him, his implied consent would 
be inferred and tenancy would be creat- 
ed, . Their Lordships further observed 
that there was no bar to the proprie- 
tor conferring raiyati right on a tenant 
by executing- a document, but such a 
document would require’ registration 
under Section 17 (1) (b) of that Act, 
if it created a lease” from year to year, 
or for any term exceeding ‘one year, 


or reserving a yearly rent, and, if that 


was not registered, it could not be used 
as evidence of title, in view of Section 
49 of the Indian Registration Act. But 
the proviso. to Section 49 indicated. that 
it could ~be used for collateral purpo- 
ses. In those circumstances, 
always be open to the tenant concern- 
ed to show that he obtained raiyati 
interest on the strength of actual posses- 
sion and acceptance of rent by the 
landlord. There was. also no legal bar 
for a persén claiming raiyati interest on 
two alternative pleas. He might claim 
such a right on the basis of. a written 
lease. If, however,.such claim failed 
on. the -ground that the document being 
compulsorily. registrable, was not re 
gistered, ` nevertheless his alternative 
claim based on actual possession coupled 
with the acceptance of rent by the land- 
lord, might succeed. In that case- the 
unregistered lease would be admissible 
for the. collateral... : purpose of proving 
the nature of possession, 


: 7 In the instant case, by Exhi- 
bit 2 (a),-a sale has been purported to 
have been effected in favour of the 
plaintiffs. Section 54 of the Transfer 
of Property Act provides how a sale of 
immoveable property .is effected. The 
relevant portion of the’ section reads as: 


“54. ‘Sale’ is a trarisfer of ownership 
in exchange for a ‘price-paid or promis- 
ed or part paid and part-promised. 
case -of tangible 
immoveable property - of the” value of 
one hundred rupees and upwards, or in 
the case of a reversion or other tangi- 
ble thing, -can be madè only by a regis- 
tered instrument. 

XX o 

XX FXX 
“a In the reseni case, it fs admitted 
by the parties that: the subject-matter 
of the. sale was valued at Rs. 100/- and, 
therefore, the sale could have been 
made.only by a registered document, as 
required also under the provisions of 
Section -17 of the Registration Act. It 
may be noted that an agricultural lease 
could. be created orally, but the sale of 
an immoveable -property the -value of 
“up 
wards, could not be. effected orally, 
Keeping that distinction. if we refer to 
of the Registration Act, 


' XX 


, 


it would. 


Cad 
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particularly the proviso to. that section 
which has-been added 
Act. XXI of 1929; it will -be apparent 
that in the -present- case the transaction 
which required compulsory: registration 
could not have been: used for. a. cola- 
_ teral purpose.. It may be: useful . to 
quote Section 49 in extenso; - 

-"49. No document required by Sec. 
tion 17 or by any: ‘provision of the 
Transfer of Property Act;.:1882, to. be 
registered shali— 
.. (a) affect any immovable: 
comprised therein, or“ 

(b). confer any power 0 adoni, or’ 

(c)-be received as evidence of any 
transaction affecting such Property or 
conferring such power.. - Als 
unless- it has been registered: 


property 


Provided that an unregistered doz: 


cument affecting immoveable - “property 

and required by this Act or the Trans- 
fer of Property Act, 1882, to be rėgis- 
tered may be received as evidence 


of a- contract ` in a suit for ‘specific per- 


formance’ under ‘Chapter Yl of the Sne- 
~ cific Relief Act, 1877, or as ‘evidence: of 
part performance of a contract for the 


purposes of Section’ ‘53-A of the Trans-. 


fer of Property Act, '1882,-'or as _ evi- 


dence of any: collaterál trá: transaction ‘not . 


required: to. be effected by -registered 


instrument.” - 

-= -The andevtined: potion ‘of the aboy 
proviso: to Section 49 clearly brings out 
' that, the Legislature intended- that if a 
transaction, which required .compulsory 
registration, is not registered. it: would 


not be an evenoe of any “colateral 
. transaction. Bs 
8. Mr. Hajaashia, hoc aen reler 


red to the case of Karma ` Kandaswamy 
Pillay v. Chinnabha, AIR- 1921. Mad. 82 
where their Lordships observed. that an 
unregistered sale -could not, be. set up 


as a transaction having - effect. of itself 


to- transfer. any, interest in ,the. pro- 
perty; but it- was permissible to. consi- 
der . 


when the sale :was of. mortgaged -pro- 


perty to the mortgagee that it was not. 
as a mortgagee, but as full owner. It“ 


` may be- noticed-.that. their: ..Lordships 
were considering the ‘case before - the 
proviso. to Section 49 was added by ` Act 
XXI of 1929: Hence that case- is: of 
no avail to’ the. contention advanced. - by 
learned Counsel.. l i 


9. Learned‘ Counsel ‘then refer- 


ed to the case:of Abdul Alim v. Abdul 


Sattar, - AIR. 1936 Cal 130. Obvicusly, 
in that case, his Lordship was dealing 
with an immoveable »~roperty’ the value 
of which was less than: one hundred 
rupees,: In that view of the . matter, 
that case is not applicable to the inst- 


Habibur Rahman v: Tetri. (B. D. Singh JJ © 


‘ant case. 
by Section 10 of. 


‘deed admitted in evidence, 


jit. as ‘showing the. nature of- the. 
transferee’ s subsequent possession €.. g.. 


' yerse 


~ 


x 


ALR, 


‘^ Learned -Counsel also referr- 
ed to N. Varda Pillai v. Jeevarathnam- 
mal, 53.Ind. Cas. 901 = (AIR. 1919 PC 
44). That case related. to'a gift of im- 
moveable property.. in the. year - 1895, 
apparently,. .much before: the -. amend- 
ment of Section 49 referred to. above. 
Hence this decision also is of no -assist- 
ance in. the present case Mr. -‘Rajgarhia 
then invited my: attention to a° Bench 
decision of this ‘Court in Baldeo Singh 
v. Sheikh Muhammad Akhtar, AIR 1939 
Pat. 488. In this-~ case. their Lordships 
while dealing with. the. provisions. con- 


` tained’ -in. Section . 53-A. of. the: Trans- 


fer of Property Act: and Section 49 of 
the Registration Act as well-as Section - 
157 of.the Evidence Act; observed. that 
where’ apart from the unregistered. sale 
there were 
other circumstances. and . facts on > the 
basis. of which the. Court came ‘to the 
conclusion that the party in whose 
favour . the-+:sale deed: was effected had 
matured. his title by adverse .possession 
but did not take -the date of the sale 


deed as the starting point of the adverse 
possession, the finding of the Court- be- 
low ‘on: the question of adverse posses- 
sion was quite in accordance with law 
and -was. not vitiated by reason of the 
Court taking into evidence the unregis- 
tered sale deed. Learned Counsel ‘has 
placed mich reliance on the above: obser 
vation. of ‘their Lordships. 


10.: „In. my opinion, even, the 


above observation of, their Lordships do 


not held . the contention advanced by 
learned Counsel as the. facts ~ and cir- 
cumstances in which they . ‘were . made 
were differerit -to` those in the present. 
case, In. that case, according to the-terms 
of the sudbharna bond which was admit- 
tedly executed in -fayour of defendant No. 
1. before the. commutation of rent, the 
sudbharnadar was. to divide the produce 
with the landlord,. and after--commuta- 
tion, of- the. rent into nagdi the mortga-. 


‘gor was to pay.the rent and the sudbhar- 


nadar, was to divide the produce. _ with 
him. but it was clear from the state- 
ments made by the plaintiffs themselves ` 


(P. W. 2) and of. Munshi Paut. (P. W. 6) 


that - Bhairo . or Munshi never paid rent 
after the rent was commuted. ` Those 
were, the. circumstances and some other. 
facts on the. basis “of. which the Court 
below ‘had. come to--the conclusion - that 
the- defendant. first party_had . matured 


title: by adverse possession. Their Lord- 


ships further observed ‘that ‘had the `` 
Court below’ taken the date” of ‘the un- 
registered ‘sale -deed as the’ starting 


point of adverse’ possession; there might 
have been something: to be said -on 
behalf of the plaintiffs. ‘The: finding of 
the court below on the question of ad- 
possession: of defendant No. iN 


D 
f 


"were 


.by adverse possession. 


‘ could be so. 
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therefore, was held to be quite-in accord- 
ance with law. In the instant case both 
the Courts below ‘have on facts found 


against the appellants holding that the 
plaintiffs were not able to prove that they 
in. possession over . the disputed 
land and they, therefore, could not per- 
fect their title over the disputed land 
In those circum- 
stances. there was no question of using 
exhibit 2 (a) for a collateral purpos2. 


1l. Another Bench decision of 
this Court in Girija Nandan Singh v. 
Girdhari Singh, AIR 1951 Pat. 277 was 
also referred. to by learned: counsel. 
In that case their Lordships were con- 
sidering whether an unregistered deed 
of partition could’ be admitted for a 
collateral purpose.: It was held that it 
In my view that obser- 
vation is quite consistent with the pro- 
visions contained in Section 49 of the 
Registration Act, which I have quoted 
in extenso earlier. It is well settled 
that there can be an ora! partition of pro- 
perties even the value of which is more 
than one hundred rupees. Therefore, 
the above observation is of no: -avadl ‘to 
the argument advancéd by Mr. ‘Rajgar- 
hia. Their Lordships.in that case were 
also dealing with the ‘provisions con- 
tained in Section 53-A of the Transfer 
of Property Act. It may be soted 
that the very proviso to Section 43, as 
it stands after the amendment, clearly 
shows that: even if the documen: is 
unregistered it can be -received in evi- 
dence for the purposes of Section 53-A 
of the Transfer of Property Act. There- 
fore, the observations made in that case 
do not apply. to the instant case. 


12. Learned Counsel has strongly 
relied upon the decision in Smt. Khemi 
Mahatani v. Charan Napit, AIR 1953 
Pat. 365 where Narayan,- J. ‘observed 
that although an unregistered sale deed 
is not admissible in evidence to prove 
title nevertheless it. can be referred to 
as explaining the nature and character 
_of possession thenceforth held by the 
“party. His Lordship relied on the deci- 
sions reported in, AIR 1951 Pat. 277 and 
AIR 1939 Pat. 488 (supra). « In my 
view, in that case, his Lordship was 
mainly concerned with a partition suit. 
The appeal before his Lordship was 


one which arose out of a suit for parti- | 


tion. The- plaintiff claimed to be the 


‘purchaser of one-half snare in’ 31 bighas 
land which was the subject-matter of 


the suit. The plaintiff's allegation was 
that she had purchased the one-half 
share bélonging to the sons of : Arjun 
and grandsons of Hirday. The defen- 
dant contested. the suit on the plea that 


Shashi and Moti, the two sons of ‘Arjun. 


Habibur Rahman v. Tetri (B. D. Singh J.) - 


ship made 


are affirmed 


= 


” r t 


[Prs. 10-14] Pat. 47 


had no’ intetest in the property and 
were never in possession thereof and 
that Arjun had. during his own lifetime 
sold his one-half share in the Khata: to 
Nagar through an unregistered docu- 
ment dated the 17th Jaistha 1321 B. S. 
which would correspond to May 1914, 
and- had left the village for good. It 
was in that circumstance that his Lord- 
the above observation in 
my judgment, his Lordship had not 
noticed the proviso to Section 49 which 
had been added by Act XXI of 1929, 


referred. to above. ‘According to me, 
the proviso, clearly mentions that oniy 


those transactions could be used-for col- 


lateral purposes. which -do not require 


to be effected by a registered instru- 
ment. Since in the instant case the sub- 
ject-matter under exhibit 2 (a) was valu- 
ed at Rs. 100/- obviously, it was a trans- 
action which could only have been 
effected by a registered instrument. In 
that view of the matter, I beg to differ 
from iad observation made by N ara- 
yan, J. 


' 13. Even if I were to ‘hold that 
Exhibit 2 (a) was admissible for collate- 
ral purposes and the: Courts below 







ing of -the Court: below which are bas- 
ed .on- the other’ evidence -on: record 
am fortified in this conclusion by the 
provisions of Section 167. of the Evi- 
dence Act which is. to the effect that 
the Improper admission. or rejection of 
evidence shall not be ground of itself 


is raised that, independently of the 
evidence objected to and admitted, 
there. was sufficient evidence 9 
justify the — decision or l 
if the rejected evidence had been receiv- 
ed, it. ought not to have varied the de- 
cision. . In “my judgment, the Courts 
below have not committed any error of 
law and I find no reason to accede to 
the prayer made on behalf of the ap- 
pellant for remanding the case to the 
Court below. The findings of the Court 
below. have got to be, upheld. 


14. In the result, the judgment 
and decree passed by the Court below 
and the appeal is dismiss- 


+ 


ed. with costs. 


Aoa dismissed.’ 
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_ AUR 1972 PATNA 48 (V 59°C 15) 
G. N. PRASAD, J. 


-Nand Deo Prasad, Pétitioner v. The 
State of Bihar and others, Respondents, 


Civil Writ Jurisdiction Case No. 1934 
of 1970, D/-4-12-1970.. . . 

Panchayats -—- Bihar ` Panchayats 
Election. Rules (1959), Rule 51 (2) (a) — 
Where a ballot-paper meant for the 
election of a Mukhia was wrongly in- 
serted by the voter in the ballot-box 
kept for the election of:-Panches, such 
ballot-paper. could not be said to. be 
spurious and could not be rejected on 
that ground for counting the vote’ in 
favour of. the Mukhia. . AIR 1959 Madh 


Pra 58 Disting. (Paras 3, 5) 
Cases ` Referred: Chronological Paras 
(1959) AIR 1959 Madh. Pra 58 

46) = 1958 MPLJ 786, - 


: TInayatullah Khan `v. Diwan- l 
chand Mahajan — D 
R. N. Bhagat, for Petitioner. 
ORDER :— Heard Mr. R. N. Bha- 
gat for the petitioner, 


Qe This application is directed 


against the order of the Election Trikbu-- 


nal, Gram Panchayat,- Khagaria, dated 
the 22nd September, 1970, whereby the 
` election of the petitioner as Mukhiya 
of Malia Gram Panchayat has been set 


aside and the | election-petitioner Sri- 
Deo Narain Prasad Yadav (respondent 
No. the 


3) has been declared: to be 
successful candidate. 


3. The controversy centres round 
seven ballot-papers, the votes recorded 
whereunder in favour of the election- 
petitioner were not counted by the Pre- 
siding Officer in. his favour on the ground 
that those seven. ballot papers’. were 
found in the ballot box meant for cast- 
‘ing votes in favour of the Panches:in- 
stead of having been inserted into the 
ballot box meant for casting votes for 
the office of the Mukhiya. It is not. in 
dispute that except for the fact that 
these seven ballot papers were not in- 
serted into the ballot box meant for the 
Mukhiya, there were no other’ defects 
therein. These seven ballot papers, 
therefore, contained: what has been re- 
ferred to in the -present case- ‘as “other- 
wise valid votes’. cast in favour of the 
election petitioner, The Election Tri- 
bunal has’ held and, in my opinion, 
rightly that these seven ballot papers 
containing valid votes in favour of the 
_election-petitioner should have been 
‘counted in his favour and not rejected 
as was done by the Presiding Officer. 
. Before the Election Tribunal it was 
urged that these seven ballot papers 
were rightly rejected by the Presiding 
Officer on the ground of being spurious 


_HO/10/E33/71/HGP/P 


N. D. Prasad v. State (G. N. Prasad J.) — 


A.I. R. 


ballot papers within the meaning of. 
Rule 51 (2) (e) of the Bihar Panchayat 
Election. Rules, 1959. But the Election 
Tribunal, in my opinion, has rightly 
held that the seven ballot papers in 
question could not be treated as spurious 
on the mere ground that they were 
found inserted into the ballot box not 
meant for the Mukhia. A ballot ‘paper 
would-be spurious, if itis not the au- 
thenticated ballot paper meant for use 
at the election or bears: faked distinc- 
tive marks or serial number as requir- 
ed under the rules or if it is shown 
to have been utilised by some person 
impersonating for the real elector. 


4. ‘Mr. Bhagat, however, argued 
that . the votes evidenced by these seven 
ballot papers ought to have been deem- 
ed to have been thrown: away on the 
ground that they were not inserted in the 
correct ballot- box. as required by 
Rule 40 (1). (e) of the Rules. 
But in. my opinion, - however, Rule 
ol does not contemplate that a ballot 
paper can be rejected on any such 
ground, The expression in clause (e) 
of Rule: 40 (1) is “the ballot box and 
the voter is `enjoined ‘to inserti the fold- 
ed ballot paper therein. -Clause (e) does 
not contemplate that the ballot paper 
must be inserted into “the ballot box 
concerned” -or if this is not done .then 


_it will not be deemed to.have been used 


at all. In my. opinion; it is the inten- 
tion of the elector concerned which is 
material in such tases. Where after 
obtaining a ballot paper a voter changes 

mind and does -not want to exercise 
his right of vote, there is provision in 
Rule 42 to deal ‘with such ‘a situation. 
Where a voter takes all steps indicated 
in Rule 40 except that he puts the fold- 
ed ballot. paper into a wrong ballot box, 
it would not be right, in my opinion, 
to hold that the voter did. not intend 
is exercise his right of vote in the elec- 
on. 


5. . Mr. Bhagat - relied upon a 
Bench decision of the Madhya Pradesh 
High Court in Inayatullah Khan v. Di- 
wanchand Mahajan, (AIR 1959 Madh 
Pra, 58) where the question which their 
Lordships had to deal with was as to 
the consequence of the ballot papers 
having not at all been inserted into 
the ballot box, not even partially,. but 
left lying at the top of the boxes ‘and 
thereafter picked’ up and inserted into 
the slits of the boxes by the Presiding 
Officer. Hidayatullah: C. J., `as he ‘then 
was, pointed out that this was wholly 
insufficient to ascertain the intention of 
the voter. Observed his Lordship at 
page 69‘of the report: 

“If a voting paper is left on top of a 
box, it cannot be said that the voter in- 
tended to insert it in that box. The inten- 
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tion of the voter can only be taken 
from the fact of his having startel to 
insert the paper but not effective_y.”. 
In the present case, the voter did 
insert the folded ballot paper ino a 
ballot -box though not in the correc: bal- 
lot box indicating thereby tha: he 
did intend to exercise his franchise in 
_jthe election of-the Mukhiya having used 
the correct ballot paper meant for use 
-łat such election, and from the mers fact 
that through ignorance or by mastake 
he put the ballot paper into a wrong 
ballot box, I am unable to hold that 
the voters concerned had no intention to 
exercise their right of vote. The deci- 
sion cited by Mr. Bhagat was ore of 


total non-insertion of the ballot aper, 


which- is not the ‘position’ in the pre- 
sent case, 
6.° In my. opinion, the decison of 
the Election Tribunal is correct and no 
interference is called for. The 'applica- 
tion is dismissed, 
. Application dismissed. 





AIR 1972 PATNA 49 (V 59 C 16) 
FULL BENCH 


L, N. UNTWALIA, 8. N. P. SINGH AND 
KANHAIYAJI, ‘JJ. 


Banarsi Yadav, Appellant v. Krishna 
Chandra Dass and others, Respondents. 


Civil Reference No.-1 of 1967, D/- 
30-8-1971 made by Y. P. Kashyap, Com- 
missioner, Bhagalpur, D/-25-8-1966 - 


(A) Tenancy Laws — Bihar Land 
Reforms (Fixation of Ceiling Area .and 
Acquisition of Surplus Land) Act (12 of 
1962), Section 16 (3) — Section is con- 
stitutionally valid. (X-Ref:— Constitution 
of India, Articles 14, 19). , 

The Act is a protected legislation 
introduced in the 9th Schedule o€ the 
Constitution by the 17th Ameniment. 
That being so. no part of the Act can 
be challenged on the ground of viola- 
tion of Articles 14 and 19 of the Con- 
stitution. (Para 5) 

(B) Civil Procedure Code (1908), 
Section 113 and Order 46, Rule 1 — 
Commissioner acting -under Bihar Land 
Reforms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Act is not 
a court which can make reference to 
the High Court under Section 113. 


A Court, in order to clothe itself 
with the power of making a reierence 
even in regard to any of the matters 
given in the proviso to Section 113 of 
the Code, which includes the mazter of 
testing the constitutional validity of any 
-Act, Ordinance or Regulation, has got 
to satisfy and fulfil the conditions men- 
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Banarsi Yadav v. K..C. Dass (FB) 


(Prs. 5-6)-[Prs. 1-3] Pat. 49 


tioned in Rule 1. A reference on any 
of the questions mentioned in Rule 1 
of. Order 46 can be made by a court 
hearing a suit or an. appeal or where 
in execution of any decree any such 
question arises — not otherwise. The said 
provision is exhaustive and does not 
cover a case where the matter does not 
crop up in a suit or an appeal in the 
suit or In an execution proceeding. 


(Para 3) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC -1643 (V 54) 
= 1967-2 SCR 762, L. C. Golak-: 

nath v. State of Punjab 6 
(1959) ATR 1959 All 513 (V 46) 
= 1959 All LJ 133, Satendra 


Kumar Gupta v. Banaras Im- 
provement Trust - 4 

(1913) ILR 36 Mad 16 = 21 Mad 

LJ :613, K. Damodara Menon vV. 
Kittappa Menon 3 
“J. C. Sinha and Indra -Bhanu Singh, 
for the reference (Appellant); Shree- 
nath Singh, Ram Madan Singh, Madan 
Mohan Prasad Singh and S. K. 


Jha (Government Pleader II) Against 
the reference (Respondents). 


ORDER:—- In an appeal filed before 
the Commissioner of Bhagalpur Divi- 
sion under Section 30 of the Bihar Land 
Reforms (Fixation of Celling Area and 
Acquisition of Surplus Land) Act, 1961 
(Bihar Act 12 of 1962) hereinafter call- 
ed the Act, to challenge an order made 
by the Additional ‘Collector under Sec- 
tion 16 (3) of the Act, the constitutional 
validity of the latter provision was chal- 
lenged. Some decisions of the Supreme 
Court with reference to the customary 
law of pre-emption were cited before 
him, Learned Commissioner thereupon 
directed a reference to be.made to this 
Court, without expressing under what 
provision of law it was being made; but 
presumably it was under Sec. 113 read 
with Order 46 of the Code of Civil Pro- 
cedure. hereinafter called the Code. 
When this reference came up for’ hear- 
ing before a-‘Division Bench of this 
Court, feeling that there are some con- 
flicting decisions on the point the case 
was referred to a larger Bench. That’s 
how it has come before us for answer- 
Ing the reference. 

2 . Mr. J. C. Sinha, appen in 
support of the reference and submitted 
that the reference is competent and 


Section 16 (3) of the Act is constitu- 


tionally invalid as being violative of 


‘Articles 14 and 19 of the Constitution. 


Mr. S K. Jha, learned Government 
pleader II, appeared on behalf of the 
State and Mr. Shreenath Singh for the 
party against the reference. 

3. Having heard- learned Counsel 
for the parties, we are of the opinion 
that the reference is incompetent. The 


* 
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Commissioner is not a Court which can 
make a reference to this Court under 
Section 113 read with Order 46 of. the 
Code. Section 113 reads as follows— 


“Subject to such conditions ard 
limitations as may be prescribed, any 
Court may state a case and refer the 
same for the opinion of the High Court, 
and the High ‘Court may make such 
order thereon as it thinks fit: 


-~ Provided that where the Court {fs 
satisfied that a case pending before it 
involves a question as to the validity of 
any Act. Ordinance or Regulation or of 
any provision contained in an Act, 
Ordinance or Regulation, the determina- 
tion of which is necessary for the dis- 
posal of the case, and is of opinion thet 
such Act, Ordinance,. Regulation or 
provision is invalid or inoperative, but 
has not been so declared by the High 
Court to which that Court is subordi- 
nate or -by the. Supreme Court, the 
Court shall state a case setting out its 
opinion and the reasons therefor and 
refer the same for the opinion of the 
High Court”. 

But the conditions and limitations whica 
have been prescribed under Order 46 
are that a reference on any of the 
questions mentioned in Rule 1 of that 
Order can be made by a court hear- 
ing a suit or an appeal 
execution of any decree any such 
question arises — not otherwise. In our 
opinion, the said provision is exhaustive 
and does not cover a case where the 
matter does not crop up in a suit or an 
appeal in the suit or in an execution 
proceeding. In support of this view 
reference may be made to a Bench deci- 
tion of the Madras High Court in K. 
Damodara Menon v. Kittappa Menon, 


(1913) ILR 36 Mad 16, Rule 4-A says.. 


“The provisions of Rules 2, 3 and 4 
shall apply to any reference by the 
Court under the proviso to Section 


113 as they apply to a reference under - 


Rule ‘1.’ 


It is, therefore, manifest that-a court, 
in order to clothe itself with the power 
of ‘making a reference even in regard 
to any of the matters’ given in the 
proviso to Section 113 of the Code, 
which includes the matter of testing 
the constitutional validity of any Act, 
Ordinance or Regulation, has got to 
satisfy and fulfil the conditions men- 
tioned in Rule 1. This question we 
have answered on the assumption that 
the Commissioner is a court within the 
meaning of Section 113 of the Code, 
We do not propose to decide whether 
Commissioner is a court or not. 


4, Mr. J. C. Sinha placed reli- 


ance on a Bench decision of the Allaha- 
bad High Court in Satendra: Kumar 


Rajeshwar Prasad v. State (FB) ) 


or where in 


A.L KR. 


Gupta v. Banaras Improvement Trust, 
AIR 1959 All 513. The difference be- 
tween the Allahabad - case and the in- 
stant case is that under Section 33 of 


. the Act certain provisions of the Code 


applicable to a pro- 
ceeding under the Act. while in the 
Allahabad case the Tribunal was de- 
clared to be a court under Section 63 of 
the U. P. Town Improvement Act, 1919 
which was under consideration . there 
and the provisions of the Code were 
made applicable to the proceedings be- 
fore the Tribunal being a court. In 
that view of the matter, the Tribunal 
was functioning like a court of refer- 
ence. under the . Land Acquisition Act 
and, therefore, the reference by such a 
Tribunal which was a court was held to 
be competent. 

5. . The reference being .incompe- 
tent, no other- question arises. But 
Since the question of constitutional vali- 
dity of Section 16 (3) of the Act was 
argued before us, we may briefly indi- 
cate that the Act is a’ protected legisla- 
tion introduced in the 9th Schedule of 
the Constitution by the 17th Amend- 
ment. That being so, no part of the 
Act can be challenged on the ground of 
alleged: violation of Articles 14 and 19 
of the Constitution. 

6. Mr. J. C. ‘Sinha siete reliance 
on some observations of Hidayatullah, J. 
as he then was, in L, C: Golak Nath v. 


have been made 


State of Punjab, AIR 1967 SC 1643 in. 
support 


of his argument that if the 
constitutional validity of Section 16 (3) 
of the Act cannot be protected: with 
reference to Article 31-A, Article 31-B 
of the Constitution cannot save it from 
the attack. We do not feel persuaded 
to discuss this point in any detail. as in 
the majority decision of Subba Rao, C. J, 
the 17th Amendment Article 31-B or 
any of the Acts of the 9th Schedule of 
the Constitution was not declared ultra 
vires. 

T. For the reasons- stated above, 
we hold that the reference is incompe- 
tent and even assuming that it is com- 


petent, Section 16 (3) of the Act cen- 


not be held to be constitutionally in- 
valid. There would be no order as to 


eost, 


Answer accordingly. 





AIR 1972 PATNA 50 (V-59 C 17). 
FULL BENCH 


K. B. N. SINGH, KANHAIYAJI AND S. 
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(A) Penal Code (1860), ‘Section 325 

— In cases not falling under Section 335 
but coming’ under Section 325 a subkstan- 
tive sentence of imprisonment is meces- 
sary. (Pawa 5) 
(B) Penal Code (1860), ‘Section 452 

— For convictions under Section 452 
there must be a- -sentence of imprison- 
ment whether fine is imposed ve mot, i 

era 

' (C) Criminal P. C. (1898), PoE 
439 — Power of interference in exercise 
of revisional jurisdiction of the High 
Court in matter of sentence is discre- 
tionary one. AIR 1959 SC 144, Fellow- 
ed;- AIR 1960 Ker 147. pany ‘dissented 
from. l (Para 17) 


Where the facts of ine case ` reveal- 
ed that in a ‘scuffle: both sides received 
injuries and -the occurrence which took 
place over a trifling matter was seven 
years old the High Court declined to 
enhance the sentence of fine imposed for 
conviction under Section 325, Penal 
Code and to award a sentence of impri- 
sonment. - ‘(Para 20) 
Cases. Referred: Chronological. Paras 
(1965) 1965 (2) Cri LJ 832 (1) (Pat). 


Alakh Singh v. State of Bihar i Ps a 
(1960). AIR 1960 Ker 147 (V 47) = ` 
ate Cri LJ 592, State v They- i 


(1959). AIR: 1959 SC 144 V 46) = 
1959 Cri LJ 256, Pranab Kumar 
Mitra v. State of West Bengal - 17 
(1953) AIR 1953 Punj 201 (V 40) = f 
1953 Cri LJ 1288, State v. Rans 
gan Suba Gujjar 18 
(1949) AIR 1949 All 213 (V 36) = l 
50 Cri LJ 322, Bisheshar v. Rex 18 
(1933) AIR 1933 Pat 179 (D (V 20) = 
34 Cri LJ 407, Ramchandra iy 
v. Ram Belash Tewari 3,7, 9,12 


Rana Pratap Singh, for Petitioners: 
K. P. Varma (Govt. Advocate) and C. K.. 
Sinha, for the State; Q. A. Rahman and 
S. N oorul Waris, for Complainant. 


K. B. N. SINGH, J. :— Petitioner 
No. 1, Rajeshwar Prasad, has beer. con- 
victed of the offences under Ss 147, 
323, 325, 426. and 452 .of the [Indian 
Penal Code (hereinafter referred to as 
the Code) and has been sentenced to 
pay a fine of Rs. 50/-, in default to 
undergo rigorous. imprisonment for one 
month, under Section 147 of .the Code, 
his conviction under -Section 323 of the 


Code. having been set aside ty the. 


lower appellate: court. The remaining 
three petitioners: have been convicted of 
the offences under Sections 147, 323, 426 
and 452 of the Code and each of them 


has been sentenced to pay a fine of Rs. 
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50/-, in default to undergo rigorous im- 
prisonment for one month, for, the of- 
fence under Section 147 of the “Code. 
No separation sentence has been impos- 
ed under the other counts on any of 
the four petitioners. 


2. “Being aggrieved by their con~ 
victions,- ‘the petitioners have preferred 
Criminal. - Revision No. 2425 of 1968. 
When this revision application was place- 
ed for final hearing before a learned 
single Judge of this Court, a rule of 
enhancement was issued, as no sentence 
was awarded to the petitioner under 
Sections 325 and 452 of the Code. That 
rule of enhancement gave rise to Crimi- 
nal Revision No. 2097 of 1969. 


3. - Both these cases were placed 
for hearing before a Division. Bench of 
this Court.. - Challenging the rule of en- 
hancement before the Division Bench, ` 
the. learned counsel for the petitioners 
urged. that no. illegality was committed 
in. not awarding any sentence under 
Sections -325 and 452 of the. Code, for 
which the petitioners were- convicted, 
and, at any rate, this amounted only to 
an irregularity, not calling for any. in- 
terference by issue of a rule of enhance- 
ment. Learned counsel. referred to a 
Bench decision of this Court in the case 
of Ramchandra Rai-v. Ram Belash 
Tewari, (AIR 1933 Pat 179 (1).), in sup- 
port of his submission. Their Lord- 
ships also noticed another Bench deci- 
sion of this Court in the case of Alakh 
Singh v. State of Bihar. reported in 


1965 (2) Cri LJ 832 (1) (Pat), according `- 


to which imposition ‘of sentence of im-’ 
prisonment under Section 452 was ‘com~- 
pulsory’ , and pointed’ out that the pro- 
vision of Section 325, in relation to 
sentence, was in similar terms as that 
of Section 452 of the Code. Their 
Lordships were of the view that there 
was conflict between the above two 
Bench decisions of the Court and, there- 
fore, referred the matter to a larger 
Bench: Thereafter these cases have 
been placed before us. 


4. :The first question that arises 
for consideration before this Bench is 
whether the award of substantive sen- 
tence of imprisonment for convictions 
under Sections 325 and -452 of the Code 
is mandatory or not. It is not disputed 
that for the offences under the other 
counts under which the petitioners have 
been convicted it is not obligatory to 
the court to impose substantive sentehce 
of imprisonment. ` 


5. Section 325 of. the Code pro- 
vides that-except in the case provided 
for by Section 335, whoever voluntarily 
causes grievious hurt, “shall be punish- 
ed with imprisonment of either descrip- 
tion for a. term which may extend to 
seven years, and shall also be liable to 
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fine.” Section 335, which is an excep- 
tion to this provision, reads thus :— 
“Whoever voluntarily causes grievy- 
ous hurt on grave and sudden provoca- 
tion, if he neither intends nor knows 
himself to be likely to cause grievous 
hurt to any person other than ‘the per- 
son who gave the provocation shall be 
punished with imprisonment of either 
description for a term which may ex- 
tend to four years, or with fine, which 
may extend to two thousand rupees, or 
with both, 
Section 335 provides . that if grievous 
hurt is caused on grave and sudden 
provocation, the punishment can be im- 
prisonment or fine or both. Reading 
these two provisions, it is apparent that 
the sentence provided for an offence 
under Section 325 of the Code is a sen- 
tence of imprisonment and it is optional 
for the court to impose a fine or not, 
over and above the sentence of impri- 
sonment. Thus, there cannot be’ anv 
manner of doubt that in cases not fall- 
ing under- Section 335 and coming 
under Section 325 of the Code, a sen- 
tence of imprisonment, varying. from 
one day to seven years, aS may be war-. 


ranted under the exigencies of the case, 


is called for. 


6. Section 452, the other Section, 
with which we are concerned, reads 
thus :— 


“Whoever domimtis house trespass, 

having made preparation for causing 
hurt to any -person or for assaulting any 
person, or for wrongfully restraining 
any person, or for putting any person 
in fear of hurt, or of assault, or oč 
wrongful restraint, shall be punished 
with imprisonment of either descrip- 
tion for a term which may extend to 
seven years, and shall also be liable to 
fine.” 
As in a case under Sec. 325, so also in 
a case under this Section, the sentence 
that has to be imposed is to be one of 
imprisonment and it is optional for the 
court to impose a fine or not. The 
wordings of the provisions of these two 
sections make it clear that there must 
be a sentence of imprisonment, whether 
a fine is imposed or not. This is with- 
out prejudice to the powers of the 
court, in appropriate: cases, to deai 
under the provisions of Sections 4 and 
6 of the Probation of Offenders Act. 


my f Mr. Rana Pratap Singh, learned 
Counsel appearing on behalf of the peti- 
tioners, has urged that not awarding a 
sentence of imprisonment is a mere ir- 
regularity, not justifying a rule of en- 
hancement. He has also urged that on 
the facts and in the circumstances of 
this case, no interference is called for 
in exercise of the . revisional jurisdic- 
tion of this Court, inasmuch as some 
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of the accused-petitioners were also as- 
saulted in the occurrence and received 
more severe injuries than the com- 
Plainant, and the trial court also con- 
victed the informant of this case in- the 
counter case. In support of his submis- 
sion, learned Counsel relied on the deci- 
sion in the case of Ramchandra Rai, 
(AIR 1933 Pat 179 (1)). 


8. In the case of Ramchandra 
Rai and others, the accused were charg- 
ed for theft of crop under Section 379 
of the Code. They were, however, ac- 
quitted by the trial court of this charge 
and convicted under Section 325 of the 
Code, for which they were sentenced to 
pay a fine of Rs. 50/-. On appeal, the 
learned Sessions Judge made a refer- 
ence to the High Court, as in his- opi- 
nion, non-imposition of a substantive 
sentence of imprisonment under Sec- 
tion 325 of the Code was illegal. Their 
Lordships rejected the reference with 
regard to the acquittal under Section 
379, and, while rejecting the reference 
with regard to the other question also, 
observed as follows :-— 


“As regards the erroneous sentence 
under Section 325, Penal Code, it is per- . 
fectly true that a mistake has been made 
by the Magistrate and that the convic- 
tion ought to have involved a sentence, 
however short, of imprisonment; but it 
is perfectly clear from an examination 
of the circumstances and the judgment 
of the Magistrate that the matter was 
of a petty character and the sentence of 
fine actually imposed by the Magistrate 
is, in the circumstances, adequate punish- 
ment. Notwithstanding that the sen- 
tence was irregular, we shall not inter- 
fere under our revisional powers which 
are intended for the redress of genuine 
grievances and not of mere formal de- 
fects. The reference is rejected.” 


Mr. Singh has emphasised that nof 
awarding the sentence of imprisonment 
has been held to be ‘irregular’ in the 
above decision. 


9, Learned counsel has also urg- 
ed that this Bench decision (AIR 1933 
Pat 179 (1)) has not been noticed in 
the latter Bench decision in the case of 
Alakh Singh 1965 (2) Cri LJ 832 (1) (Pat) 
while holding that not awarding a sen~ 
tence of imprisonment for an offence 
under Section 452 (there being no dis- 
pute that the provision with regard to 
sentence in this section as well as in 
Section 325 of the Code is similar) as 
‘illegal’, and therefore, the earlier Bench 
decision should prevail. The question 
as to whether the earlier Bench decision 
should prevail or not does not fall for 
consideration, where the matter is be- 
fore still a larger Bench for deciding the 
question in issue, 
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10. ‘In the latter Bench décision 
in the ‘case of Alakh ‘Singh, 1965 (9 Cri 
LJ 832 (1) (Pat) four: of the accused 
were convicted of- the ‘offence under 
Section 452 of the ‘Code and sentenced 
to’ undergo’ rigorous imprisonment for 
six months and to pay a fine -of Rupees 
100/-.- On appeal, the lower appz=llate 
court affirmed their conviction but alter- 
ed the senehce awarded by the trial 
court ‘and ordered that each of the con- 


victed’ persons should pay a fine af Rs. l 


500/-, in default to uncergo rigorous im- 
prisonment for six months, in place cf the 
substantive sentence of imprisonment, 
maintaining the imposition of a fine of Rs. 
100/- by the trial court. The criminal re- 
vision application of those petitioners was 
admitted by this court on the question 
of sentence only. The informant alsc filed 
a criminal revision application for en- 


hancement of the sentence, in whick rule 


of enhancement was issued, and thet ap- 
plication was placed for hearing along 
with -the other revision: application. It 
was contended on behalf of the infor- 
mant in this:Court that for the convic- 
tion under Section. 452 of the Code, the 
sentence of imprisonm2nt was compul- 
sory and the lower appellate cour; ‘was 


in error in altering the sentence to one 


of a fine only. Allowing the informant’s 
application for enhancement of the sen- 
tence, their Lordehins observed as fol- 
lows i 


- “Having. heard ’ learned | counsel for 
the parties in these two cases, we are of 
the opinion that the learned Judg2 on 
appeal had committed an error of law in 
imposing only sentenzes of. fine after 
upholding the. convictions of the four ac- 
cused persons under Section 452 cf -the 
Indian Penal Code. Ve, therefore pro- 
pose to alter the sentences passed cn the 
four convicted persons thus:. AIL the 
four convicted persons must’ be- award- 


ed sentence -of imprisonment for their. 
under Seztion 452 of. the 


convictions ` 
Indian Penal Code, and it appears that 
all of them were ‘in jail for sometime at 
least for their convictions. recorded - by 
the trial court on the 18th September, 
1961.. Therefore the period of impri- 
sonment undergone by the ` four con- 


victed persons will be taken to be suffi-. 


cient sentence for their convictions 
under Section 452 of the Indian Penal 
Code. ” 


11. ` Mr. K. P. „Nerima, iaeei 
Government Advocate, appearing in the 
other criminal revision, has ‘urged that 
the legal position has „been correctly 
enunciated in the case of Alakh Singh 
and others .that the non-award -of sen- 
tence of imprisonment under’ Section 
452 (or for the matter of that under 
S. 325) of the Code, however shor:, .was 
an error of law and an “illegality -and 


not mere MeeR UBNT: as. urged by Mr. 
Singh.. 

E ae There cannot be any doubt on 
the express wordings of Sections 325 and 
452 of the Code that the sentence to be 
imposed under these counts is-one of im- 
prisonment, The liability as to the fine 
is optional. . In the decision relied: upon 


by Mr. Singh (AIR 1933 Pat 179 (1) ), no 


doubt, it is mentioned that it is ‘irregu- 
lar’, but that decision does not specifi- 
cally lays down that it is` not illegal. 
In ‘that case -the reference was on 
the ground that the sentence of fine 
under Section 325 of the Code was. illegal. 
Their Lordships, while declining to in- 
terfere in exercise of revisional jurisdic- 
tion in the matter of sentence, on the 
facts of that case, have, no doubt, used 
the--expression that the sentence of fine 
was ‘irregular’. -Nothing is said in that 
case that the view of the learned Ses- 
sions Judge that such a sentence was ‘il- 
legal’ was not a correct one. The view 
taken in the case of Alakh Singh, 1965 
(2) Cri LJ 832 (1) (Pat) (the latter Bench 
decision of this Court) is in consonance 


‘with the views of the other High Courts 


also, which “I will have occasion to re- 
fer in other context hereinatfer and, in 
my opinion, correctly lays .down the 
aw. c: 


13. Mr. Singh, on behalf of the 
petitioners, has fairly not challenged 
the conviction recorded by the courts 
below against the petiticners. It may 
be stated that it was not even chal- 
lenged before the Division Bench. He 


has, however, urged that - the instant 


case is not a fit one for interference in 
exercise of reviSional jurisdiction of 
this Court, and, therefore, the ‘rule of 
enhancement should be discharged. This 


‘brings in the question of consideration 


of the respective cases of the parties. 


14.. On the 17th September, 1964, 
at about noon, the informant Fasahat 
Hussain (P. W. 6) was .giving Pusta to- 
wards, the east and south of his house 
in plot No. 261, in village Cherki in 
the District of Gaya. Two masons and 
three or four labourers were also engag- 
ed in this work. According to the pro- 
secution, the accused persons came at 
the place where the: ‘Pusta was being 
constructed, and removed the bricks of 
the Pusta and it is alleged that peti- 
tioner Rajeshwar Prasad hurled a Lathi 
on the informant, which injured the 
middie finger of his right hand, which 
is alleged to have been fractured. The 
accused . persons also chesed the infor- 
mant to his verandah and. assaulted him. 
The informant went--to Gaya and was 
admitted in the Pilgrim Hospital. there 
as an indoor patient, the same day. On 
the 18th September, 1964, at 7.30 P. M. 
an. Assistant Sub Inspector of Police 
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went to the Hospital and recorded the 
Fardbeyan of the informant, on the 
basis of which the formal information 
report was drawn up, 


15. The defence of the petitioner 
was that the -prosecution case was a 
counter-blast -to the case lodged by 
Petitioner No. 1 against the informant 


of this case and his son, who had as- 


saulted him when Petitioner No. 1. pro- 
tested against blocking of the lane near 
plot No. 263, which belonged to him, 
and was an encroachment on his land 
by making a new wall therein: They 
also examined a defence -witness in 
support -of their. case. 


‘46. Learned counsel -for the peti- 
tioners has referred to the evidence cf 
Dr. Ambika Prasad Singh (P. W. 9), 
Civil Assistant Surgeon of the Pilgrim 
Hospital Gaya, who examined.the in- 
juries of the informant on the date cf 
the occurrence itself at 8-25 P. M., and 
found swelling and tenderness over the 
right middle finger with fracture of the 
first falange and a few bruises. Learn- 
ed Counsel has pointed out that the 
same doctor, three hours earlier, ex- 
amined petitioner No. 1 and found six 
injuries, including injuries on parietal 
region and on the right side face be- 
low the lower eye-lid. Both the prosecu- 
tion case and the counter-case were tried 
by the same Honarary Magistrate, who 
convicted the informant under. Section 
323 and Section 447 of the Code and 
sentenced to pay a fine of Rs. 30/-, in 
default to. undergo rigorous imprison- 
ment for three weeks. 
urged that the learned Honorary Magis- 
trate considered the sentence imposed on 
the petitioners under Section 147 of the 
Code to be ‘enough’, on the facts and 
in the circumstances of the case, and 
` awarded no separate sentence under the 
other counts. 


17. It has been conceded, and, in 
my opinion, rightly, by learned Govern- 
ment Advocate that the power of inter- 
ference in exercise of the revisional 
jurisdiction of this Court.in matter of 
sentence is a discretionary one. He 
has also drawn our attention to, the ob- 
servations of the Supreme Court in the 
case of Pranab Kumar Mitra v. State of 
West Bengal, (AIR 1959 SC .144), as to 
the true scope of the.revisional juris- 
diction of the High Court. Their Lord- 
ships observed as follows:—~ ` 


“Indeed, it is a discretionary power 


which has to:.be exercised in aid of jus-. 


tice. Whether or not the High Court 
will exercise its revisional jurisdiction 
in a given case, must depend upon the 
facts and circumstances of that case. 
The revisional powers of the High Court 
vested in it by Section 439 of the Code, 
read with Section 435, do not create any 
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right in the litigant, but only conserve 
the power of the High Court to see that 
justice is done in accordance with the 
recognised rules of criminal jurispru- 
dence, and that subordinate criminal 
courts do not exceed their jurisdiction, ` 
or. abuse their powers vested in them by 
the Code. On the other hand, as al- 
ready indicated, a right of appeal is a 
statutory right which has got to be re- 
cognised by the Courts, and the right of 
appeal, where. one exists, cannot: be 
denied in exercise of the discretionary 
power even of the High Court.” 

It. is, therefore, manifest that the discre- 
tion lies in the Court, in exercise of the 
revisional jurisdiction, to interfere or not 
to interfere, even if an illegality has 
been committed, depending on the facts 
and circumstances of each case, in con- 
sonance with the principles of justice 
between the parties and exigencies of 
the situation. 


18. | The view I have taken gains 


support from the decisions of the other 


High Courts also and-reference may be 
made to only. a few of them. Some of 
the decisions of the Lahore High Court 
have been noticed. and followed in the 
case of The State v. Kangan: Suba Gujjar, 
(AIR 1953 Punj 201).. In that case, on 
a. reference by the Sessions Judge, a 
rule of enhancement was issued as to 
why the sentence of fine alone under 
Section 325 of the Code be not enhanc- 
ed to that of imprisonment. Discharging 
the rule of enhancement, it was observ- 
ed in that case as follows :— 


“Coming to the present case, we find 
that the incidents of this. nature. are of 
common occurrence and in the present 
case substantial punishment was given 
to- the accused by Bachni’s son Kartar 
Singh who . gave him sufficient beating. 
This beating was taken ‘into account by 
the Magistrate when he sentenced the 
accused to a fine only. The occurrence 
took place, as I have said before, - on 
1-8-1951 and on, 25-11-1952 I am not pre~ 
pared.to sentence the accused to under- 
go imprisonment in: the circumstances of 


the- present. case. I, ‘therefore, reject 
the reference.” 
In the case of Bisheshar v. Rex, (AIR 


1949 All 213), a Bench of the Allahabad 
High Court observed as follows :— 


“Usually when a Court finds that 
although the. - offence committed falls’ 
under Section 325, Penal Code, yet it 


does not call for a sentence of imprison- 


ment, it seeks to conform to the letter: 


-of the law by awarding a sentence of 


imprisonment till: the rising of the 
Court. In this case, even this was not 
done. A Court sitting in revision is not 
bound to interfere even though an il” 
legality has been committed by ` the 
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lower court, if it. finds that substantial 
justice has been done.” 


19. A. somewhat different view 


has been taken in a Bench decision of - 


the Kerala High Court in the case .of 
The State v. Theyyan. (AIR 1960 Ker 


147). In that case, their Lordships óf 
the Kerala -High Cour a as 
follows :-~ 5“ 


"No doubt, interference In ` revision 
under Section 439 is a matter . of dis- 
cretion vested in the High Court. It is 
obvious that the discretion contemplated 
by the section is a judicial discretion. 


‘Where the High Court is satisfied that 


the Subordinate Court has committed an 
illegality, the proper course to b= ad- 
opted by the High Court is to intrfere 
and set right the illegality. ‘To decline 
to interfere by the exercise of revisional 
jurisdiction in respect of such a matter 
will be to condone the illegality znd to 
perpetuate the’ same. -Where the com- 
mission of an illegality of the kind men- 
tioned above, is brought to the notice of 
the High Court within a reassnable 
time, we think the. High. Court is sound 
to interfere. and to rectify the mistake 
committed by- the Subordinate Court 
and to award the proper sentence sanc- 
tioned. by law.” 


The above decision, although accepted 
the position that interference in exercise 
of revisional jurisdiction is discret-onary 
with the Court, has come to the con- 


' clusion that the ‘High Court is bound to 


interfere if the illegality has been point- 
ed out within a reasonable time and the 
Court has no -discretion in the matter. 
With due respect to the learned cudges 
I think, in appropriate cases, the High 
Court has discretion to interfere er not 
to interfere with an order. It 
be doubted that the power of revision is 
a discretionary power, in view of ‘the 
above mentioned pronouncemert of 
their Lordships of the Supreme Court. 
As a matter’ of fact, such a discretion lies 


. with the Court is also accepted by the 


above decision of the Kerala High Court 
that if an illegallity is brought <o be 
notice of the High Court. within a rea- 
sonable time. then alone’ the High Court 
is bound to ‘interfere, otherwise rot. 


20. In the instant case, as elready 
pointed out above, we | find tha. both 
sides received injuries and the occur- 
rence is seven years old. Both sides 
are close neighbours and the occtrrence 
took place over a trifling matter. In my 
opinion, it will not be-just and proper, 
in the exercise of revisional jurisdiction 
of this Court, to enhance the sentence 
and to impose a sentence of imprison- 
ment and send the petitioners to :ail. I 
would accordingly «discharge the rule 
of enhancement, - 
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21. -In the: result, the revision 
application filed by the petitioners is 
dismissed and the rule of enhancement 
is discharged, 

KANHAIYAJI, J.:— 22. I agree. 

SARWAR ALL, J; :— 23. I agree. 


. Revision dismissed and ‘rule 
ba pe of enhancement discharged, 
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Smt. Matrani Devi and others, Peti- 
tioners v. Chhathu Prasad and others, 
Opposite .Party. ` 


Civil Revn. No. 607 of 1969, D/-30~ 
4-1971, against order of Radhubans Pra- 
sad, Second Additional Sub J., Motihari, 
D/-19- 5-1969. 


Civil Procedure Code (1908). Sec- 
tion 148 — Extension of time —— Where 
a judgment-debtor applying for setting 
aside a sale under Order 21,. Rule 89 has 
failed to deposit the amount within 
time prescribed by Article 127 Limita- 
tion Act (1963), the Court has no power 
to extend the time either under Sec- 
tion 148 or Section 151: of the Code. (X- 
Ref:— Section 151 and Order 21, Rule 
89) — (X-Ref:— Limitation: Act (1963), 
Article 127): (Para 1) 


Gupteshwar Prasad, for Petitioners; 
N. P. Agrawala -and- Shashidhar Pd. 
Yadav, for Opposite Party. 


ORDER:— This application has been 
filed by the decree-holders auction-pur- 
chasers and it:is directed against an 
order passed on the 19th May, 1969, as 
a result of which a sale, in effect, held 
on the 11th April,°1969° is set aside. al- 
though: no formal order has yet been 
passed. The last part of the order is 
rather vague, which states that the 
decree-holders.s may go to the High 
Court if they desire to have the order 
for setting’ aside the sale to be stayed. 


. "The relevant facts are as follows. 
A sale had been held on the lith April, 
1969, and 12th May was fixed for con- 
firmation, 11th May being a Sunday. On 
the 12th May a judgment-debtor or the 
judgmént-debtors filed a petition, pray- 
ing that challan for depositing the dues 
with costs be..passed, but a copy of 
the petition had not been served on the 
other side and the challans were blank. 
The order of the Court was that the 
amount must be deposited at once 
and the challans produced on 16th May, 
otherwise the sale will be confirmed, 
On the 16th May the judgment-debtor 
or judgment-debtors did not appear. 
The matter was postponed till the 17th. 
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On the 17th the judgment-debtor or 
judgment-debtors filed a petition along 
with challan requesting that a fresh 
challan may be passed. The order of 
the court was that the challan may be 
issued and the amount will have to be 
deposited to the Naar by the 19th May 
positively. 


On the 19th May the decree-holders 
filed an objection petition stating that 
the judgment-debtors had no right to 
deposit the decretal amount etc., in 
view of Order 21 Rule 89 of the Code 
of Civil Procedure.and praying that the 
' challan may not be issued and the sale 
may be confirmed. Upon this the im- 
pugned order was passed, on the ground 
that the provisions of Section 148 of 
the Code of Civil Procedure applied to 
the case, or that the Court would pass 
an order favourable to the judgment- 
debtors under Section 151 of the Code. 


I have heard learned counsel for 
the parties and I am of the opinion 
that the order of the Court below is 
wholly without jurisdiction. It is clear 
that the judgment-debtors had not com- 
plied with the provisions of Order 21, 
Rule 89 of the Code, within time, and 
no question of application of Section 148 
of the Code of Civil Procedure arose. 
The provision of law in this case was 
Order 21 of the Code of Civil Proce- 
dure read with ‘Article 166 of the old 


Limitation Act and Article 127 of the 
new Limitation Act, which are to the 
same effect with regard to the time 


limit. It is clear that the judgment-deb- 
tors had to deposit the amount required 
under Order 21, Rule 89 of the Code 
of Civil Procedure within the time en- 
visaged by the Limitation Act and the 
Court below. had no: jurisdiction to en- 
large the time. In such circumstances, 
the impugned order must be and is set 
aside. The formal order of confirming 
the sale must now be passed. In the 
circumstances of the case, there will 
be no order for costs of this Court. 


Order set aside, 
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Bipin Bihari Das and others, Peti- 
tioners v. The State of Bihar and ano- 
ther, Respondents, 

Civil Writ Jurisdiction Case Nos. 
2019, 2026 and 2027 of 1970, D/-27-4- 
1971. 


(A) Tenancy Laws -~ Bihar Land 


Reforms (Fixation of Ceiling Area and. 


Acquisition of Surplus. Land) Act (12 
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of 1962), Section 6 — Public notice upon 
certain land-holders to submit returns 
— If a notice is published under Sec- 
tion 6 in the manner provided therein 
then in the eye of law the land-holders 


concerned will be deemed to have 
knowledge thereof. . (Para 6) 
(B) Tenancy Laws — Bihar Land 


Reforms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Act (12 
of 1962), Section 6 (1) Proviso — Ex- 
tension of time specified in notice for 
submission of return — Extension of 
time for submitting return can be ask- 
ed for only before the expiry of the 
time specified in the notice for submis- 
sion of return. (Para 7, 10) 


(C) Tenancy Laws — Bihar Land 
Reforms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Act. (12 
of 1962), Section 6 — Public notice upon 
certain land~holders to submit returns — 
Failure to submit returns — Procedure 
a be followed. (X-Ref: — Sections 8 and 


_ If the land-holders’ possessing lands 
in excess of ceiling area fail to submit 
returns within time as required by 
notice issued under Section 6, the Col- 
lector: cannot proceed straightway un- 
der Section 38. He has got to exhaust 
the procedure prescribed in Section 8. 
He has no discretion to proceed against 
some of them . under Section 8 and 
against others under Sec. 38. 
(Paras 11, 14) 


Where even after availing of that 
procedure he finds that-he cannot catch 
a person who was in possession of any 
of land in excess of the ceiling 
area, he can proceed under Section 38 
against such a person. (Para 14) 


J. C. Sinha, Amala Kant Choudhary 
and Anish Chandra Sinha, (in C. W. J. 
C. No. 2019 of 1970; and Amla Kant 
Choudhary (in C. W, J. C. Nos. 2026 and 
2027 of 1970), for Petitioners: Lal Nara- 
yan Sinha; Advocate-General and K. P. 
Verma, Government Advocate, for Res- 
pondents. 


UNTWALIA, J.:— In all these 
three cases are involved important ques- 
tions of law as to the interpretation 
of certain provisions of the Bihar Land 
Reforms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Act, 1961 
(Bihar Act 12 of 1962) hereinafter call- 
ed the Act, The facts of the three 
cases are also identical. They have. been 
heard together and are being disposed 
of by this common judgment. 


2. I shall state the necessary 
facts from the file of C W. J. C. 2019 
of 1970. The petitioner’s case is that 
a public notice as contemplated under 
Section 6 of the Act seems to have been 


-A 
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published calling upon land-holders `in 
the district- of Monghyr to submit. o 
turns. But the petitioner was not aware 
of any such: publication of the mnozice 
under Section 6. On the 22nd .of :No- 
vember 1970 he ‘received a notice sizn- 


ed by the Sub-divisional Officer, Begtsa-. 


rai, acting as Collector under the act, 
calling upon him to show: cause why 
the :excess land in his possession shculd 
not be acquired under Section 38 of the 
Act. A copy of this notice is annexure 
1. to the writ application. The pəti- 
tioner filed a petition om 27-11-1970 be- 
fore respondent No. 2 challenging the 
validity of certain provisions of the 
Act and the proposed action to be tazen 
under Section 38 of the Act. A copy 
of this petition is annexure 2. Respon- 
dent No. 2 rejected this petition by his 
order dt. 30-11-1970 (annexure 3). The 
petitioner challenges the legality and 
validity of the notice (annexure 1) and 
the order (annexure 3) on several 
grounds to be discussed hereinafter. 


l 3.. After admissior of this appli- 
cation, the petitioner filed a petition 
before respondent No. 2 on 7-1-1971 for 
extension of time for filing return an- 
der Section’6 of the Act. .A copy of 


this petition is annexure 5 and the order l 


refusing to extend time made by res- 
pondent No. 2 is dated 7-1-1971 (anrex- 
ure 4). Later on, the petitioner has 
filed a supplementary afidavit on 22-3- 
1971 attaching: with it an order of the 
Collector as also of ressondent No. 2 
acting as the Collector under the Act 


made on 28-10-1970 (annexure 7) on the 


basis of the Government letter deted 
the ist/3rd August, 1970 (annexure 8). 
and the stand on the basis of these wo 
documents is that impugned action and 
the order was taken and made by res- 
pondent No. 2 not in exercise of his 
own judicial discretion but under ccer- 
cion of. the Government direction con- 
tained in annexure 8. 


4, Respondent No. 1 is the State 
of Bihar. A show cause petition was 


filed on behalf of the respondents on 


24-3-1971 and: they refute the attack 
made in the. writ application on -the 
steps taken by respondent No. -2 under 
the Act. 


5. The. facts of the other -wo 
eases are identical in all respects except 
that the date of annexure 1 in the other 
two cases is probably not 22-11-70 but 
is 11-11-1970. It is not necessary to rereat 
those facts. 


6. In none of the 3 cases issu- 
ance and publication of the notice un- 
der Section 6 of the Act seem to be 
in any serious dispute. What is alleg- 
ed, however, is that the petitioners nad 
no knowledge of this notice. I may 
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“deemed to 
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' dispose of this -point at the outset. If the 


notice was published under Section 6 in 
the manner provided therein then ` in 
the eye of law the petitioner will be 
deemed to have knowledge of this no- 
tice, fòr- such general notice is contem- 
Plated: under Section 6 of the Act 


7 I may also dispose of ‘one 
more point before I- come to deal with 
the main. points in the cases and that 
is this. The filing of the petition by 
the petitioners on 7-1-1971 for exten- 
sion of time under Section ' 6 of the 
Act ‘was of no avail to them. In these 


writ applications it cannot be held that 


the order ‘dated 7-1-1971 refusing to 
extend time: was illegal or fit to be 
quashed. THe application for extension 
of ‘time was filed by the petitioners 
after the expiry of the period men- 
tioned in. the notice under Section 6. 
Firstly,.I am of the opinion that such 
an extension can be asked for before 
the expiry of the time. Secondly, even 
assuming that an application can be 
filed after the expiry’ of time, surely in 
all these cases ‘the application was fil- 
ed’ after undue delay — only when some 
observations are said to have been 
made by the Bench at the time of ‘the 
admission. 

8. All these cases, therefore, 
proceed on the assumption and on the 
footing that notice under Section 6 of 
the Act had been validly issued and 
published;- all the petitioners must be 
have knowledge of that, 
notice. All the petitioners undisputed- 
ly did not submit any return in res- 
ponse to that notice. 


9. The question which falls for 
our consideration is; what is to happen 
on the failure of a land-holder to sub- 
mit a return under ‘Section 6? Is it 
open to the Collector to proceed un- 
der Section 8 of the Act in some’ cases 
and not to proceed in some under 
the said provision. Does this matter de- 
pend ‘upon the sweetwill of the Col- 
lector. as seems to be the advice ten-. 
dered to the Government as evidenced 
by their letter (annexure 8)? Is it cor- 
rect to say, as stated in that letter, 
that where action under Section 8 has 
been taken, the provisions of Section 38 
are. not attracted, and where action un- 
der Sec. 8 has not been taken, straight- 
way the summary procedure of ac- 
quisition of excess area, as provided un- 
der Section 38, can be adopted? These 
are the questions which have got to 
be answered in these cases, 


10.. The term ‘landholder’ is 
defined in clause (g) of Section 2 of the 
Act to mean “a person who holds land as 
a raiyat or as an under-raiyat and in- 
cludes a mortgagee of land with posses- 
sion.” There are some explanations 
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necessary to refer to them. What 

want to emphasise with reference to 
the definition of the term ‘land-holder’ 
is that ‘land-holder’ means all persons 
who hold: land and not necessarily one 
- who holds land in excess of the area 
fixed in Section 4 of the Act. The no- 
tice directed to be issued under Sec- 
tion 6 does- not cast any. obligation upon 


a land-holder .who does not hold. land ` 


in excess of the- ceiling area, but the 
notice merely calls upon all the land- 
holders of the district—in these cases the 
district of Monghyr—who hold land in 
excess of the ceiling area anywhere in 
the State, to submit to -the 
within 90 days of the date specified in 
the notice a return containing the parti- 
culars enumerated in the various clauses 
of sub-section (1) of Section 6... The 
proviso to .sub-section (1) empowers the 
Collector, on an application made by 
the land-holder, to extend the period 
specified in such, notice for submission 
of the return. -The land-holder may 
feel difficulty in - complying. with the 
direction and furnishing of all the de- 
tails’ within a period of 90 days. . - He, 
therefore, as I have said. above in pass~ 
ing, may apply for extension of time 


before the expiry of the period of 90. 


days. 
vides : aes 

“Where the Jand-holder. or the 
guardian mentioned in - sub-section (2), 
-as the case-may be, fails to submit ~ the 
return required under sub-section (2) 
without sufficient cause, the Collector 
may, after giving him a reasonable :op- 
portunity of being heard and adducing 
evidence, impose a fine which may ex- 
tend to one hundred rupees,” 


It would. thus’ be seen that for. mere 
failure of a landlord of the kind who 
has been noticed to submit a return. a 
penalty has been directed to be impos- 
ed under sub-section (4) of, Section 6 
and that will.be in-the shape of fine 
which may extend to Rs. 100/- only. 


11. Section 7 of- the Act --em- 
powers the Collector to obtain the- ne- 
cessary information through the Execu- 
tive Cornmittee of the Gram “Panchayat 
of the area’ concerned or through such 
agency as he thinks proper, if any per- 
son holding land in excess of the ceil- 
ing area fails to submit: return: under 
Section 6. Either upon information. so 
received or gathered or information of 
any other kind, whenever it comes ‘to 
the notice of -the Collector that’ -any 
land-holder holds land.in excess of the 
ceiling area or has not submitted >the 
return within the period specified ` in 
the notice or the extended period, un- 
der Section 6,-or has submitted a return 
containing incorrect particulars, the Col- 


Sub-section (4) of Section 6 pro- 
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` the 
particulars [vide sub-section (1) of Sec- 


Collector 
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lector ‘shall cause a notice to be serv- 
ed on the land-holder or his guardian, 
if he is minor or person‘of unsound 
mind, directing him to submit within’ 
sixty days of the service of such notice 
return with necessary or correct 


tion 8-of the Act |, If any person fails 
without sufficient cause to ‘submit the . 
return in -compliance with the notice 
served under. sub-section (1) within the- 
period specified: in the notice or within 
such extended period, as may be allow- 
ed by the Collector in this behalf, the 
Collector, under sub-section (2), hasbeen 
empowered to impose fine which may ` 
extended to Rs: 20/- for every day 
after the -expiry of the said period or 
the..extended period until. the return is 
submitted. Certain restriction in the 
exercise of that power has. been pro- 
vided in sub-section (2): .On a reason- 
able interpretation of.Section 8 of the 
Act, it would be noticed that whenever 
it comes to the: notice. of the Collector 
that any land-holder holds land in ex- 
cess of the ceiling area and (the first 
‘or’ has got to be read as ‘and’) has not 
submitted “the return or ` submitted a 
return containing ‘incorrect parti- 
culars then § an obligatory duty 
is enjoined on him to cause a’ personal 
notice to. be served under’ sub-section (1) 
of Section 8.. If a land-holder did not 
hold land in excess of the’ ceiling area, 


‘he was not under an ‘obligation to sub- 


mit a return in compliance with the 
notice’ under Section 6. The Collector 
is also not. called. upon to. issue a notice 
under sub-section (1) of Section 8 un- 
less -it' comes to his notice that 
any land-holder holds land in ex- 
cess of the ceiling area and has ‘not 
submitted the return. That is the rea- 
son -that I have said that the First ‘or’ 
occurring in sub-section (1) has got to 
be interpreted ‘to mean ‘and’, but then 
the subsequent use Of the word ‘or’ 
means ‘or’, because in cases where a 
land=holder -holding. land in -excess of 
the ceiling-:area: has. not submitted a 
return - within the specified period or 
has submitted a return containing . incor- 
rect particulars, the Collector is under 
an obligation “to cause a. notice to: be 
served on. such land-holder. In com- 
pliance with this notice, a return. has 
to be filed either for. the first time, if 
no: return was previously .filed,.or a 
revised return, if the previous ‘return 
contained incorrect particulars. It would 
thus be seen that no distinction has 
been made for the purpose of Section 
8 .(1) between land-holders who, accord- 
ing to the information of- the Collector, 
hold land in excess of the ceiling area 
and ©- could: be subjected to personal 
notice under Section 8 (1). In all such 
cases, the: procedure prescribed therein 
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has got to be followed Ey the Collecéor. 
It does not depend upor his. sweetwill 
to make a distinction between the simi- 
lar and identical cases. He cannot: say. 
“in one case I shall proceed under Eec- 
tion 8 (1) and in another I will take ac- 
tion under Section 38.” That is not the 
meaning and: the purport of the Act. 


12. -` Once- a personal. notice is 
given ‘under Section -8, it follows 
that if the return or tie revised re- 
turn is filed in compliance with that 
notice, the procedure prescribed under 
Sections 9. 10 and .11 of the, Act has 
got to be-followed. Section 9 telks 
about option of land-holder to ‘se ‘ect 
his ceiling area, Section 10 deals with 
the’ preparation of draft statement and 
the final publication’ of the draft .state- 
ment is made by the following the 
procedure prescribed in Section 11: 
Thereafter the ordinary and usual 
mode -of acquisition of surplus lanc is 
to- be found in the 15th Section which 
is the only section. in Chapter IV. The 
procedure for determination of the. com- 
pensation for the land acquired by the 
State Government under Section 15 is 


_ provided in Section 23. ' 


\ 


13. Apart from the power of _im- 
posing penalty: in sub-section -(4) of Sec- 
tion 6, and sub-section (2) of Sectior 8, 
it would be pertinent to refer to Sec- 
tion 36 of, the Act providing for puni- 
shment for “wilful contravention of any 
provision of the Act or of the rules 
made thereunder or for failure to com- 
ply with any’ lawful order made there- 
under, Over and above the penal tro- 
visions -already alluded to; it would ‘be 
found, :a further penal provision . has 
been: made in sub-section: (2) of Section 
88 of the Act. Section 38 (1) provides 
for summary. acquisition of the land and 
whenever: any such Iland. is acquired 
under Section 38, the-‘compensation is 
to be paid at half the rate admiss-ble 
under sub-section (1) of Section 23. for 
such land. It would thus be seen that 
this provision is highly penal, and’ ilu- 
sory ‘or inadequate compensation pro- 
vided in Section 23 (this Act is one of 


the Acts mentioned in Schedule € of 
the Constitution: of India) has been 
further cut down by half. if the land 


is summarily acquired under Section 38 
(1). It is, therefore, . necessary to Ind 
out as to what is the .content and scope 
of Section 38 (1) which reads as. fol~ 
lows:-—— 
*/i) If any person is found by the 
Collector, at any time after the expiry 
of the period: prescribed under Seczion 
6 or Section 18, to be in possession of 
any area of land in excess of the erea 
he..may hold under Section 5, the €ol- 
lector .shall give the person concerned 
a reasonable opportunity to show ceuse 
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and adduce evidence, if any, why- the 
said excess area should not be acquired 
by the State Government. 


(ii) If the Collector holds- that there 
is any excess area which should be ac- 
quired, he ‘shall give the- person con- 
cerned a reasonable time to select any 
land: of his equivalent to such excess 
area, . 


(iii) Tf no “selection is made by the 
said person within the time allowed by 
the Collector or if. the selection made 
is not accepted by the Collector on -the 
ground that the land is encumbered, ‘the 
Collector shall. determine which parti- 
cular land should be declared as the 
eae land for the purpose of this sec- 

on 


(iv) The Collector shall ane make 
an order declaring that the excess land 
is acquired by.the State Government 
and on-such declaration being made, the 
said land shall be deemed to. have vest- 
ed in the State with effect from the date 
ý such declaration.” 


“We are not concerned with Section 
18 in any of these cases, but in passing 
I may just say that that is a restriction 
on a future acquisition by inheritance, 
bequest, gift or on alluvial action and 
enjoins upon the land-holder to submit 
a return in respect of such future ac- 
quisition. But the main provision of 
sub-section (1) is that if the Collector 
finds that any person at any time after 
the expiry. of the - ‘period prescribed in 
Section - 6 is. in possession of any land 
in excess of the area he maj y. hold under 


Section 5 then after giving such 
person, a reasonable opportunity of 
hearing he has to hold whether there 


is any excess area which shouldbe ac- 
quired. If he comes to such a- finding 
then he has to give the person concern- 
ed a reasonable time to selact any land 
of his equivalent to such excess area. If 
no selection is made within the ` time 
allowed by the Collector or if the selec- 
tion is not acceptable to him'on the 
ground that the land is encumbered, the 
Collector shall determine which particu- 
lar land should be declared as the ex- 
cess land for the purpose of this section. 
Then he declares under clause (iv) of 
sub-section (1). that the excess land is 
acquired by the State Government and 
on such declaration the said land shall 
be deemed to have vested in the State 
with effect from the date of such de- 
claration. i 


14. It may. be mentioned here 
that the interpretation which I have 
given to Section 8 of the Act was also 
the argument of the learned Advocate- 
General appearing for the State. Find- 
ing that argument sound and correct, I 
have accepted it by giving ‘the reasons 
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earlier in my judgment. If that inter- 


pretation of Section 8 be correct, as in, 
my opinion, undoubtedly it is, it would 
follow that merely after the expiry of 
the period prescribed under Section 6 
of the Act the Collector: finding that 
any person is In possession of anv area 
of land in excess of the ceiling area can- 
not straightway proceed under Section 
38 of the Act; he has got to exhaust 
the procedure prescribed in Section 8. 
And, only in circumstances, where 
even after availing of that procedure he 
finds that he could not catch a person 
who was in possession of any area of 
land in excess of the ceiling area, he 
can proceed under Section 38 of the Act 
against such a dishonest person. I shall 
illustrate my point of view by giving 
two examples. Suppose in a case where 
a person filed a return under Section 6 
of the Act but with incorrect particu-~ 
lars, stuck to those particulars - even 
after service of notice under Section 8 
of the Act and the Collector comes to 
find that the particulars given by him 
were incorrect and he was in possession 
of an area in excess of the ceiling area, 
undoubtedly against such a person he 
would be entitled to follow the proce- 
dure of summary acquisition engrafted 
in the 38th Section of the Act. Take 
‘another instance. A person failing to 
file return under Section 6 and in spite 
of imposition of fine under sub-section 
-(2) of Section 8 or even without the 
imposition of fine fails to file a return 
in response to the notice under sub-sec- 
tion (1) of Section 8 and if in such a 
ease also the Collector finds that the 
person was in possession of land in ex- 
cess of the ceiling area, he may pro- 
ceed against such a person under Sec- 
tion 38. In both these examples, it 
would be noticed that dishonest inten- 
tion of the person would be apparent, 
and only in such cases the legislature 
seems to have provided this future pe- 
nalty under sub-section (2) of Section 
38 to give him half the rate of compen- 
sation admissible under sub-section (1) 
of Section 23 in respect of the land ac- 
quired by the process of summary ac- 
quisition. _I am not prepared to accept 
the argument put forward by the learn- 
ed. Advocate-General that for mere fail- 
ure of a person to file return under 
Section 6 and if the person is found 
to possess any area of land in excess 
of the ceiling area, the Collector has 
the power to proceed under sub-section 
(1) of Section 38 of the Act.. He con- 
ceded and, in my opinion, rightly that 
if action is taken under Section 8 (1) 
and thereafter there is an honest com- 
pliance or compliance bona fide by the 
land-holder with the requirement of 
sub-section (1) of Section 8 then the 
Collector has no power to take recourse 
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to Section 38. And, if in all cases 
where a land~holder has not submitted 
return under Section 6 the Collector has 
to cause a notice to be served on him 
under sub-section (1) of Section 8; he 
cannot straightway take action under 
section 38 without following that proce- 
dure. That being so, the power of the 
Collector to take action under Section 
38 must be circumscribed within the 
limits stated by me earlier in this judg- 
ment. The opinion tendered to thel 
State Government as evidenced by their 
letter (annexure 8) making a distinc- 
tion between a land-holder against 
whom action has been taken under Sec- 
tion 8 and one against whom no such 
action has been taken is not correct 
and must be overruled. It would bear 
repetition to say that for mere failure 
to file a return under Section 8 a severe 
penalty over. and above the penalties 
provided in Section 6 (4) and Section 36 
was not intended to be imposed under! - 
sub-section (2) of Section 38 of the Act, 


15. For the reasons stated above, 
I hold that annexure 1 in all the three 
cases’ is ultra vires and illegal and must 
be quashed. The order of the Collector 
contained in annexure 3 taking the view 
that Section 38 empowers him under 
the Act to take action after the expiry 
of the period prescribed in Section 6 
in -all and sundry cases is not correct. 
The said order also must be quashed. 


16. In the view I have taken 
above, I do not propose to decide in 
this case that the action taken by the 
Collector as evidenced by annexure 7 
being based merely upon the Govern- 
ment letter (annexure 8) is fit to be 
quashed because it was not an indepen- 
dent action taken by the authority but 
was under coercion of the Government. 
In passing, however, I may observe that 
the Government letter had merely 
drawn the attention of the Collector to 
the position of law on the basis of the 
advice tendered to them. Only on that 
account. the action of the Collector 
could not be held to be illegal. Be 
that as it may, for the cogent reasons 
which have been given earlier in this 
judgment, annexures.1 and 3 have got to 
be quashed. 


17. All these three cases, are, 
therefore, - allowed. The notice issued 
by the Collector (annexure 1) in ‘all the 
cases and his order dated 30-11-1970 
contained in annexure 3 are quashed as 
being ultra vires and void. It would 
be open to the Collector to proceed 
against the petitioners under Section 8 
of the Act and thereafter if necessary 
and if he can take action under Section 
38 of the Act as interpreted in this judg- 
ment, he may proceed to do so. I shall 


1972 

make no order as to cost in any o- the 
cases. í 

SARWAR ALI, J.:— . 18.. I agree. 

H Order accordingly. 
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Nath Chakravarty v. Sachindra 
Kumar Chakravarty z 
(1945) AIR 1945 PC 67 (V 32). .- 
=. 72 Ind App 104, Marudanaya-: 
gam Pillai v.. Manickavasakam ~ 
Chettiar i . E 
(1945) AIR 1945 Pat 76 (V 32) 
. = JLR 23 Pat 854, Rampal 
Singh v. Udit Narain Pande | 


Janeshwar Singh, Uma Shankar Singh 
and Surendra Kumar Singh, for Peti- 
tioners; Lalnarain Sinha, Baidyanath Pra- 
sad No. 1, B. M. Bahacur and 5, N. Jha 
No. 2, for Opposite Party. 


ORDER:— This application has been 
filed by the judgment-debtors and it 
arises out of an application filed . by 
them under Order 21,- Rule 90, Section 
47 and Section 151 of the Code of Civil 
Procedure for setting aside an atction 
sale held on the. 16th September 1965 
in Execution Case No. 134/18 of: 1963. 
The Special Execution Munsif had adlow- 
ed the application and the sale was set 
aside. On appeal, the learned Addi- 
tional Subordinate Judge has allbwed 
it and the miscellaneous case filel by 
the judgment-debtors stands < dismissed. 


It appears that a decree had been pass- - 


ed on 2ist February 1963 which was 
under execution. A compromise was 
entered into in that case on 28th July 
1965 on certain terms one of which will 
be referred to later on. , On the alega- 
tion that these terms were not adhered 
to; the disputed properties: were put, on 
sale and were sold on 16th September 
a a ae 


10/JO/E769/71/RSK. 


Kishunjee Rai v.. J. P. Thakar (U. N. Sinha C. J.) (Prs. 17-18){Pr. 1] Pat, 61 
. 1965, as stated above. 


The present ap- 
plication was filed: on 10th February 
1966, on the- allegation. that the judg- 
ment-debtors had obtained knowledge of 
the sale. on 8th February 1966. The 


- learned counsel for the petitioners’ has 


contended that the. valuation given by 
the decree-holders in the original- sale 
proclamation was grossly inadequate and 
in the notice given to the judgment- 
debtors under Order 21, Rule 66 (2) 
of the Code of Civil Procedure, the en- 
cumbrances .were not mentioned, Hence 
it is contended that the sale was bad 
for non-compliance of that provision of 
the Code of Civil Procedure. Accord- 
ing to the learned’ counsel, the sale was 
for an inadequate price and, therefore, 
an inference of fraud by the decree- 
holders must follow as a matter of law. 
In my’ opinion, these contentions are 
not at all valid. Apparently, the only 
point which had been urged in the 
court of appeal below is that, accord- 
ing to the - terms of the compromise, 
there was an agreement between the 
parties that the decree-holders would in- 
form the judgment-debtors of the pro- 
posed auction sale. The judgment- 
debtors made out a case that as they 
were not informed by the decree-holders, 
the sale was not a valid one. The court 
of appeal below has gone into this mat- 
ter in great detail and has concluded ` 
that on the terms ‘of the compromise 
petition theré was no obligation on the 
decree-holders to inform the judgment- 
debtors that the decree-holders were 
going to take steps for the auction sale 
of the properties, for non-compliance of 
the. terms of the compromise. The 
learned counsel for the petitioners has 
referred to Order 21, Rule 66 (2) of the 
Code of Civil Procedure and has argued 
that the notice to the judgment-debtors 
had to include all the necessary infor- 
mations required under Order 21, Rule 
66 (2) of the Code of Civil Procedure, 
including the encumbrances on the pro- 
perty. For this purpose learned counsel 
has relied upon the case of Marudana- 
yagam Pillai v. Manickavasakam Chet- 
tiar, AIR 1945 PC 67. I do not think 
that this contention is valid at all. Ac- 
cording to Order 21, Rule 66 (2), the 
sale proclamation had to ‘contain cer- 
tain informations required under the 
law. This rule cannot be interpreted to 
mean that the notice given to the judg- 
ment-debtors for drawing up the sale 
proclamation must contain the details 
mentioned under Rule 66 (2) of Order 21. 
The learned counsel for the petitioners 
has not been able to show how the 
valuation given in the sale proclamation 
was grossly inadequate :from which an 
inference of fraud would follow. As a 
matter of. fact, these points were aban- 
doned in the court of appeal below. In - 


62 Pat. 


paragraph 8 of the judgment it is men- 
tioned that the learned Munsif was 
wrong in holding. that the sale was irre- 
gular or illegal for not showing the en- 
cumbrances in the -:writ of attachment, 
or. that it was necessary for. the appel- 
lant to have obtained the permission of 
the Court’to auction purchase the pro- 
perty and that these points ` were 
not agitated by the respondents in that 
court. The court of appeal below has 
also mentioned an important term in the 
compromise between the. parties to ` the 
effect that on an auction sale the judg- 
ment-debtors would not challenge the 
sale on the ground of inadequacy of the 
sale amount. This is -also a relevant 
point on the facts of the case and, there- 
fore, the other decisions relied upon by 


the learned counsel for the- petitioners, 


namely, AIR 1945 Pat. 76; AIR 1956 Cal 
59 and AIR 1966 Mad 84 also are or 
relevant. 

2. In the result, the civil revision 
must fail and it-is dismissed with costs. 
Order of interim stay, if any, is vacated. 

Revision ` dismissed, 





AIR 1972 PATNA 62 (V 59 C 21) 
S. N. P. SINGH AND KANHATYAJI, JJ. 

Smt. Sarju Bala Kushiary, Peti- 
tioner v.;The Under Secretary to. Govt, 
of Bihar and others, Respondents. 

Civil Writ Jur. Case No, 1095 of 
1969, D/~ 19-2-1971. 
~ (A) Motor Vehicles Act (1939), Sec- 
tion 47 — Conditions mentioned in Sec- 
tion 47 for grant or refusal of permit 
are not exhaustive. Previous experience 
of the operators, his offering later models 
of buses and his displacement from lon- 
ger routes are matters for giving pre- 
ference. AIR 1961 Pat 484 and AIR 
1967 All 128, Disting. `- (Para 4) 


(B) Motor Vehicles Act (1939), See- 


tion 64-A (Bihar) — Revisional powers 


of State Government under Section 64-A. 


as inserted by Bihar State are guasi- 
judicial. However, the Minister while 
refusing to interfere with the order of 
subordinate authority is not bound to 
issue notice to the applicant and can re- 
ject the revision summarily. AIR 1966 
Pat 96 and AIR 1970 All 467 (FB), Rel. 
on; AIR 1967 SC 1606, Disting & Expl. 

(Para 19) 


Cases Referred : Chronological Paras 


(1970) AIR 1970 All 467 (V 57) = 
1968 All LJ 809 (FB), Haji Man-~ , 
zoor Ahmad v. State of U.-P. £0 

{1967) AIR 1967 SC 1606 (V 54) = 

_ 1967-3 SCR 302, ‘Bhagat orale Vv. 
Union of India - 10 


`- JO/JO/E748/71/HGP/BNP 


(Prs. 1-2)-[Prs, 1-3} Sarju Bala v. State of Bihar (Kanhaiyaji J.) 


A.L RB. 


(1967) AIR 1967 All 128 (V 54); 
Masi Ullah v. State Tribunal 
Appellate. U. P. 4 


(1966) AIR 1966 Pat 96 V- 53) = 
1965 BLJR 394, Bikramiit Singh 
v, State of Bihar 10 
(1965) AIR 1965 SC 107 (V 52) = 
1964-5 SCR 869, Sri Rama Vilas. 
Service (P) Lid. v, C. Chandra- 


sekharan . 6 
(1964) 1964 AC 40 = 1963-2 All 


ER 66, Ridge v. Baldwin 40 

(1961) AIR 1961 Pat 484 (V 48) =. | 
1961 BLJR 387, Anil Krishna 
Ghosh v. Appeal Board, State 
Transport. Authority. © 4 

(1959) AIR 1959 Mys 72 (V. 46), 


Hanuman ‘Transport Co. Ltd., 
Udipi v, State of Madras 
Amlakant Choudhary, for ` Peti- 


tioner; Lakshman Sharan Sinha, Sap- 
tami J ha, Shreenath - Singh and Ram. 
Kumar Sharma, for Respondents. 


KANHAIYAJSI, J.:— Srimati Sarju 
Bala Kushiary has filed this application 
challenging the validity of the orders 
of the Appeal Board dated the 5th June. 
1969 contained in Annexure “3” and 
that of the Government dated the 24th 
July, 1969 (Annexure ‘5’) under Arti- 
oe 226 and 227 of-the -Constitution of 
ndia. 


oe The Chota Nagpur’. Regional 
Transport Authority (hereinafter called 
as ‘R. T. A.’) advertised for a vacancy for 
the route Hazaribagh-Itkhori via .Padma 
covering a distance of thirty miles (partly 


'fair-weather route) and invited applica- 


tions for the grant of a stage carriage 
permit for the same. Three persons in- 
cluding the petitioner and Leyakat Hus- 
sain Ansari (respondent No, 4) applied 
for the grant of the permit in ques- 
tion, and their applications were duly 
published ‘in the Bihar Gazette inviting 
objections, if any. The Bihar State Road 
Transport Corporation (respondent No. 
5) hereinafter referred to as ‘the Cor- 
poration’, filed an’ objection on the 
ground that 18 miles of the route from 
Hazaribagh to Padma is notified. The 
petitioner claimed the permit on the 
ground that she had a permit on this 
route which she had plied, but she was 
displaced due to nationalisation since 
the 27th August, 1960. She further of- 
fered a 1961 model bus, of which. she 
was in possession. Respondent No. 4 
claimed the permit on the-ground that 
he. was displaced by 705 miles and of 
a a 1969 model bus. 


The R. T. A. af its meeting 
held” on the 27th January 1969, over- 
ruled the objection of the Corporation 
and resolved that the permit for the 
route be granted to -the petitioner for a 
period of three years on condition that 


` 
t: 
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. she would. produce valid papers ef a 


within four months 
from the date of.the crder. The peti- 
tioners’ claim was found superior to 
that of ‘respondent No. 4 whose parmit 
for the route Hazaribagh-Katkamssandi 
was cancelled by the R. T. A. at its meet- 
ing dated :the 4/5th January 1969 - for 
non-plying. of the service. ‘A copr of 
the order of the R. T. A. is Annexme ‘I’: 
Against the orders of the R. T, A. two 
appeals were preferred before the Ap- 
peal Board —— one by the Corporation 
and the other by respcndent No. 4. The 
petitioner ‘filed a‘ petition before the 
Appeal Board by way of objection to 
the appeal of Respondent No. 4. A copy 
of the said petition is Annexure ‘2’ The 
Appeal Board disposed of the aopeal 
filed by the’ Corporation by oraGering 
that the permit holder would not te al- 
lowed to pick up or drop : dowr any 
passenger so long he plied taxi on noti- 
fied portion’ of the route from Hazari- 
bagh to Padma. We have been in“orm- 
ed that the Corporation has filed a revi- 
sion against the .order: of the Appeal 
Board, Coming tó the rival claimants, 
ese Appeal. Board passed the following 
order ;— 


“Both claim. to be ‘displaced. Al- 
though it was urged, that Smt. Sariu 
Bala Kusiyari was fully compensated, 


1961 model bus 


- there is no such finding by the €. N. 


R. T. A. .although it was not disputed. 


Jt is also true that the cancellation of- 


the permit: of Sri Leyakat Husain was 
modified by the appellate court and- it 
should not, therefore, be urged ac an 
argument against ° 


Having. regard to the reasons. avei 
above, I consider that the C. N; R. T. A. 
should have preferred Sri Leyakat Hus- 
ain who has been displaced to the 
éxtent of 705 miles and was also will- 
ing to offer a 1969 model ‘and ‘this offer 
compares very favourably to what was 
offered by Smt.’ Sarju Bala Kusiyari.” 
In view of the above reasons, the prder 
of the R. T. A. granting permit to the 
petitioner was set aside, and the Appeal 
Board directed to give permit to res- 
pondent No. 4. A: copy of the ‘order of 
the Appeal -Board is- Annexure “3”. 
Therefore. the petitioner filed an’ appli- 
cation under Section 64-A of the Motor 
Vehicles (Bihar Amendment) Act, 1949 


(Bihar Act XXVII of: 1950), hereinafter - 


referred to’ as ‘the Bihar Act. A copy 


of the petition is Annexure “4”, It ‘is. 


stated that the petitioner was not given 
personal hearing and was informed by 
Memo No. 6641, dated the 25th July, 
1969, signed by the Under-Secretary ‘to 
the Government that ner’ represencation 
has been rejected by the State Gov- 
ernment. <A copy of the letter is An- 
nexure ‘5’; oo 
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stage . carriage 


shall, 


1961 Pat 484. 


[Prs. 3-4]. Pat. 63 


4, Mr. Amlakant’ Choudhary, 
learned Counsel appearing for the peti- 
tioner, contended that it was beyond 
the- competence of the appellate autho- 
rity to set aside the order of :the R. T. A. 
on the ground’ that some other appli- 


cant had offered a` later -model bus. In 
‘support ‘of his contention,, he drew our 


attention to Section 47 - of .the Motor 
Vehicles .Act, hereinafter called ‘the 
Act. It was argued that the R. T.:A. 
could not have regard to any such mat- 
ter in. considering an application for a 
permit. Section 45 of 
the Act ‘contains general provision 
as to applications for permits. The 
particulars to be. given in an ap- 


plication, for a permit in respect of a 


service of stage carriage are given in 
Section.46 of the Act. Section 47 con- 
tains the procedure of Kegional Trans- 
port Authority in considering an appli- 
cation. for stage carriage permit. The 
material portions of this section are 
reproduced below :— 


*(1) Regional Transport Authority 
in considering an application for 
a stage carriage” permit, have regard to 
the following matters, namely :— 

(a) the interest of the public gene- 
rally; 


be ee ak *e 
a *% *x kee 


(c) 

(d) the benefit to any particular 
locality or localities likely to be afford- 
ed by the service; l 

a bt *% 

(f) the condition of‘ the .roads in- 

cluded in the proposed route or area; 
Su ee meek ERK, 


Section 48 of the ‘Act provides that: 


“Subject to the provisions of Sec- 
tion 47, a Regional Transport Authority 
may, on an application made to it under 
Section 46. grant a stage carriage per- 
mit in-.accordance with the application 
or with such modifications as it deems 
fit or refuse to grant such a permit.” 


Reliance was placed on a decision of this 
Court in Anil Krishna Ghosh v, Appeal 
Board, State Transport Authority, AIR 
In this case, the order 
of the’ Regional Transport Authority was 
that permit would ‘be granted to the 
petitioner: for the rents in question if 


the petitioner produced registration cer- ' 


tificate of a 1959 model Vehicle with a 


‘valid certificate of fitness and tax -token 


within .three months of the date of the 
order. . The Appeal Board set aside this 
order on the ground that in the course 
of the proceedings of the meeting the 


petitioner offered only a 1958 Model 
Vehicle, whereas the others were -` pre- 
pared to offer: a- 1959 Model. It was - 


observed by this court that the reason 
given by the Appeal Board, namely, 
that in the course of the proceedings of 


64 Pat, [Prs. 4-8] 


the meeting the petitioner offered only 
a 1958 Model Vehicle, whereas the 
others were prepared to offer a 1959 
Model, was not relevant for decision of 
the question. The petitioner had actual- 
ly purchased a 1959 model bus and pro- 
duced the registration certificate and the 
other necessary documents within the 
time given by the East Bihar Regional 
Transport Authority. Therefore, the 
order of the Appeal: Board was set 
aside, ae 


In Masi Ullah v. State Tribunal 
Appellate U. P., AIR 1967 All 128, it was 
held that the order of the transport au- 
thorities was bad in attaching a condi- 
tion to the type of the vehicle in the 
permit granted by the authorities. In 
my opinion, the facts of the above two 
cases are entirely different. I will, fur- 
ther, deal with this ground along 
with the other grounds urged by learn- 
ed Counsel for the petitioner. 


5. Learned Counsel contended 
that in arriving at the said decision, the 
Appeal Board should have taken into 
consideration that the . applicant was 
operating on the route for which per- 
mit was to be granted. The petitioner 
had sector qualification, and therefore, 
she should have been given preference 
over respondent No. 4. In support of 
this contention, learned Counsel for the 
petitioner relied. on a decision of the 
Mysore High Court in the Hamitiman 
Transport Co. Ltd., Udipi v. The State 
of Madras, AIR 1959 Mys 72. In that 
case, it has been held that the sector 
qualification is a relevant consideration 
E to the interest of the public general- 
y. 


6. .Gajendragadkar, J.. as he 
then was, while delivering the judgment 
of the Court in Sri Rama Vilas Service 
(P) Ltd. v. C. Chandrasekaran, AIR 
1965 SC 107, observed : 


“In dealing with applications for 
writs of certiorari under Article 226 in 
cases of this kind, it is necessary to bear 
in mind that the High Court is not exer- 
cising the jurisdiction of an Appellate 
Court in the matter. There is no doubt 
that in granting or refusing permits to ap- 
plicants, the appropriate authorities are 
discharging a very important and a very 
onerous quasi-judicial function. - Large 
stakes are generally involved in these 
applications, and so, it is of utmost im- 
portance that the approriate authority 
should consider all the relevant facts 
carefully and in its order should set out 
concisely and clearly the reasons in 
support of its conclusions. It is hardly 
necessary to emphasise that applications 
for permits whose applications are re- 
jected should be satisfied that all points 
urged by them in support of their res- 
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‘the other. It is 


A.LR. 


pective. claims have been duly consi- . 
dered before the matter was decided. 
Even so, it would, we think, be inap- 
propriate for the High Court to issue 
a writ of certiorari mainly or solely on 


the ground that all reasons have not 
been set out in the judgment of the 
appropriate authority. In entertaining 


writ petitions, the High Court must 
not lose sight of the fact that the 
decisions of questions of fact under 
the Motor. Vehicles Act have been left 
to : the appropriate authorities - which 
have been constituted into quasi-judi- 
cial Tribunals in that behalf, and so, 
decisions rendered by them on all ques- 
tions of fact should not be interfered 
with under the special jurisdiction con- 
ferred on the High Courts under Arti- 
cle 226, unless the well-recognised tasts 
in that behalf are satisfied”, l 


7. Section 47 lays down the 
conditions to which regard will be paid 
in granting or-refusing a stage carriage 
permit. These .conditions are not neces- 
sarily exhaustive in detail in deciding 
between one applicant and another and 
the authorities may well consider other 
allied matters, for example, if there 
are two applicants and one of them has 
a better. bus than the other, the Trans- 
port authority may well take that cir- 
cumstance also into consideration in 
granting the permit, or, the fact that 
one applicant had more experience than 
common knowledge 
that in a later: model bus, there will be 
less breakage, and its running will be 
more efficient. Section 47 (1) (a) of the 
Act covers both men and machinery, 
and, in my opinion, the consideration of 
such allied matters is well within the 
scope of this section. 


8. In the counter-affidavit ` filed 
by respondent No. 4, it is stated that 
though the petitioner had been displac- 
ed by 24 miles, the loss was compen- 
sated by grant of 28 miles’ route via 
Hazaribagh-Tendwa. On the other hand, 
it appears from the order passed by 
the Appeal Board that respondent No. 4, 
was displaced to the extent of 705 miles. 


In my opinion, the Appeal Board was, 


therefore, fully justified in giving pre- 
ference to respondent No. 4 for the rea- 
sons given in its order. It may further 
be noted that the cancellation of the 
permit to respondent No. 4 had been 
modified by the appellate court. There- 
fore, whatever disqualification was there 
on this account against respondent No. 
4, it had been removed. As such, ` the 


reasons given by the Appeal Board in 


giving preference to respondent No. 4 
over the petitioner are relevant consi- 
derations in deciding the question of 
prant of permit for stage carriage and 
I-am not inclined to accept the argu- 
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ment that the Appeal Board has œm- 
mitted any error of law in deciding to 
give the permit to respondent No. 4 who 
had previous experience, had offered a 
later model bus and had been displaced 
irom a longer route. 


. 9. In the counter-affidavit, res- 
pondent No, 4 has denied the allega- 
tion made by the petitioner that he had 
no sector qualification. Both of them 
are displaced operators of the same sec- 
tor. Therefore. it cannot be said that 
only the -petitioner has sector qualifi- 
cation, whereas respondent has no such 
qualification. 

10. Learned Counsel for the 
petitioner next argued that the crder 
passed by the Government is unjust 
and unreasonable, and, therefore it is 
illegal and should be quashed. Section 
64-A was inserted in the Act after -Sec- 
tion 64 of the said Act by the Eihar 


Act; and, it reads as under :—— 
“The State Government may, on 
application made to it in this behalf, 


within thirty days of the passing of the 
order in the course of any proceecings 
taken under this Chapter-by any autho- 
rity or officer subordinate to it, cal! for 
the records of ‘such proceedings, and 
after examining such records pass such 
order as it thinks fit”. 


.In the writ application. nowhere it has 
been mentioned that the Minister did 
not consider the application on merit. 
The grievance of the petitioner is that 
he was not given personal hearing, and 
the grounds for rejecting his revision 
application are noț -mentioned in the 
order. The power given to the State 
Government under Section 64-A is € re- 
visional power which has to be exercis- 
ed for the purpose of satisfying itself.as 
to the legality, irregularity and pro- 
priety of the orders passed by any au- 
‘Ithority or’ officer subordinate tc it. 
These considerations lead me to the con- 
clusion that though Section 64-A says 
that the State Government may pass such 
orders as it thinks fit, the power is real- 
ly of a quasi-judicial nature. In its 
very nature, the power is regulated by 
well known judicial considerations. This 
aspect of the case was considered sy a 
Bench of this Court in Bikramjit Singh 
v. State of Bihar, 1965 BLJR 34 = 
(AIR 1966 Pat 96). It was held that 


“there is no provision for the Mirister: 


to issue a notice to the petitioner n a 
revision application 
make an oral submission. A _ different 
consideration may arise when the Minis- 
ter is going to reverse an order oi the 
subordinate ‘authority and thus pass an 
adverse order against a person in whose 
favour the subordinate authority had 
passed an order. That principle, ir my 
opinion, will not apply where the 
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(Kanhaiyaji J.) | [Prs. 8-10] Pat. 65 
Minister, on perusal of the record, is 


proceeding to reject a revision applica- 
tion summarily and thus affirming the 
order of the subordinate authority,” 
Learned Counsel appearing for the ‘peti- 
tioner says that the principle laid down 
in this case has weakened because . of 
Bhagat Raja’s case decided by the Sup- 
reme Court vide Bhagat Raja v. Union of 
India, AIR 1967 SC 1606. This was a case 
of grant of mining lease under the pro- 
visions of Mines and Minerals (Regula- 
tion and Development) Act, 1957. A 
revision application was to be consider- 
ed by the Central Government under 
Rule 55 of the Mineral Corcession Rules, 
1960. In exercising its powers of revi- 
sion under Rule 55, the Central Gov- 
ernment must take into consideration 
not only the material which was before 


the State Government but comments 
and counter-comments, if any. which 
the parties may make regarding the 
order of the State Government. In 


other words, it is open to the parties to 
show how and where -the State Gov- 
ernment had gone wrong or why the 
order of the State Government should 
be confirmed. The provision of Sec- 
tion 64-A of the Act is wholly dissimi- 
lar to that of Rule 55 aforesaid. A re- 
cent Full Bench decision of the Allaha- 
bad High Court in Haji Manzoor Ahmad 


w 


v. State of U. P., AIR 1970 All 467 (FB), 


while considering a similar provision for 
revision embodied in Section 7-F of the 
U. P. (Temporary) Control of Rent and 
Eviction Act, considered various pro- 
nouncements of the Supreme Court on 
the point as also some important 
English decisions ` including the deci- 
sion of the House of Lords in Ridge v. 
Baldwin, 1964 AC 40 and laid down 
the following rules :— 


“Where an order of an inferior au- 
thority is carried in appeal or revision 
before a superior authority, and in dis- 
posing of the appeal or revision the 
superior authority makes an order in 
the exercise of quasi judicial jurisdiz- 
tion : l 

(1) In all cases where the superior 
authority interferes with the order of 
the inferior authority, the order of the 
superior authority must set out its 
reasons. 

(2) In cases where the superior au- 
thority merely affirms the order of: the 
inferior authority and, 


(a) where the order of the inferior 
authority does not set out its reasons, 
the superior authority must disclose its 
reasons in its order; 

(b) Where the order of the inferior 
authority, sets out the reasons; 

(i) Where the superior authority 
finds the reasons of the inferior autho- 
rity acceptable to it, it need not specify 


` the 


2 
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the reasons in its order but may merely 
refer to the reasons given by the infe- 
rior authority or give an outline of the 
process of reasoning by which it finds 


itself in agreement with the inferior 
authority; 

` (1) Where the superior authority 
does not find the reasons of the 


inferior authority acceptable to it the 
superior authority must ‘set out its own 
reasons in its order”, 
I respectfully agree with the majority 
view of the Full Bench, as stated above. 
il. For the reasons stated above. 
I do not think that the petitioner has 
made out a case for granting writ of 
certiorari for quashing the orders of 
the Appeal Board and the State Gev- 
ernment, 
12. The result, therefore, is that 
application fails and is dismissed 
with costs; hearing fee is assessed at 
Rs. 150/- (One hundred and fifty) only. 
Cost payable to respondent No. 4 oniy. 
S. N. P. SINGH, J.:-—- 13. I agree. 


Application dismissed. 


AIR 1972 PATNA 66 (V 59 C 22) 
S. N. P. SINGH & KANHAIYAJI, JJ. 


l M/s. Ganga Motor Service, Peti- 
tioner v. The Under Secy. to Govt. of 


Bibar, Political (General and Transport). 


Department, Patna and others, Respon- 
dents. 


Civil Writ Jur. Case No. 1195 
1969, D/- 7-4-1971. 


(A) Motor Vehicles Act (1939), S. 64 
-—- Power of the Appellate Board — The 
Appellate Board has power to set aside 
the order of the inferior authority and to 
remand the case for disposal on merits 
especially when all the applicants are not 
before it. AIR 1963 Pat 81, Rel. on. AIR 
1966 SC 1366, Dist. (Para 4) 
The power of remand is ancillary to 
the power of the disposal of appeal. 
(Para 4) 
(B) Motor Vehicles (Bihar Amend- 
ment) Act (27 of 1950), Section 64-A — 
Revisional order by State Government 
~~ Where the State Government in revi- 
sion finds the reasons given by the in- 
ferior authority acceptable and affirms 
the order of that authority it need not 
specify the reasons for its order. AIR 
1966 Pat 96 and AIR 1972 Pat 62 Rel, cn. 
(Para 7) 
Cases Referred: Chronological Paras 
(1972) AIR 1972 Pat 62 (V 59) = 
Civil Writ Jur. Case No. 1095 of 
1969, D/- 19-2-1971. Sarju Bala 
Kushiary v. The Under Secy. to 
Govt. of Bihar `i 7 


JO/JO/F157/71/MNT/AKI 


of 





G. M. Service v. State (Kanhaiyaji J.) 


Annexure ‘I’ to the application. 
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(1966) AIR 1966 SC 1366 (V 53) =. 
1966-3 SCR 7, Cumbum Roadways 
(Pvt.) Ltd. Madurai wv. Soru 
Transport (Pvt.) Ltd. 5 

(1966) AIR 1966 Pat 96 (V 53) = 
1965 BLJR 394, Bikramajit Singh - : 
v. State of Bihar 7 

(1963) AIR 1963 Pat 81 (V 50) 
1962 BLJR 839, Lakshmi . Narain 
Sahu v. State Transport: Appel- 
late, Authority 4 


Basudeo Prasad, Amla Kant Chou- 
dhary, R. N. Sahay, Radha Mohan Pra- 
sad and Mrs. Sudha Rani Jaiswal, for 
oe Tara Kant Jha, for Respon- 
ents. 


KANHAIYAJI, J.:— Messrs Ganga 
Motor Service has filed this application. 
under Articles 226 and 227 of the Con- 
stitution of India challenging the vali- 
dity of the order dated the 4th/5th 
January, 1969 (Annexure ‘1’) passed by 
the Chota Nagpur Regional Transport 
Authority, hereinafter called ‘the R. T. AY, 
the order of the Appeal Board 
dated the 4th April, 1969 (Annexure ‘2’) 
and the order of the State Government 
dated the 9th-August,. 1969 (Annexure, 
4’) and for direction to the Transport 
authorities to consider only the case of 
the petitioner for granting permit for 
stage carriage, 


2, The R. T. A. (respondent No. 
2) advertised one vacancy for the route 
Chatra Hatia via Chandva and Ranchi 
(96 miles) and: invited applications for 
the grant of a stage carriage permit. 
The petitioner along with 23 other per- 
sons applied for the grant of the permit. 
The applications were duly published, 
and objections and representations, if any, 
were . invited. .The R. T. A., before 
hearing the applications, for grant of a 
stage carriage permit on the aforesaid 
route, considered the desirability of 
granting a stage carriage permit and 
came to the conclusion that there were 
adequate services on the route which 
fully catered to the existing need. It also 
held that routes should be created on 
some set principle keeping always in 
view the interest of the travelling 
public, It laid down certain principles 
as guide-line for creation of service. In 
the light of the above decision, the 
hearing of the applications for the said 
route was dropped. The extract of the 
proceeding of the meeting of R. T. A. is 
Against 
the aforesaid order of the .R. T. A., the 
petitioner filed an appeal. under S. 64 of 
the Motor Vehicles Act, 1939, hereinafter 
talled “the Act”. The State Transport 
Appellate Authority (respondent No. 8), 
hereinafter called “the Appeal Board’, 
heard the appeal. It was represented 
on behalf of the appellant before the 
Appeal Board that having advertised 


+ 


-order is Annexure 


‘tion filed by him under S. 


1972. 


the vaciney the R. T. A. could not can- 
cel the vacancy advərtised. It was 
pointed out that the applications -skould 
have been considered on their merits. 
The Appeal Board held that the R.T. A. 


was certainly justified in initiating 
principles to be followed as far as 
‘future guidance is concerned; brt it 


Should not refuse to consider any, appli- 
cation received in respect to an adver- 
tisement issued by the R. T. A. . The 
Appeal Board, therefore, ordered that 
the R. T. A. must consider all the ap- 
plications for the notified route and 
give permit accordingly. The appeal 
was allowed on the 4th April, 1969. and 
the case was remanded for action in 
the light of the observations recorded 
by the Appeal Board. A copy of the 
“2” to the apriica- 
tion. The petitioner was not satBfied 
with the order passed by the Arnpeal 
Board. Therefore. the petitioner ‘-filed 
an application under Section 64-A of 
the Motor Vehicles (Bihar Amendment) 
Act, 1949, hereinafter called the 
Amendment Act. The application was 
filed mainly on the ground that since 
the other.applicants did not file any ap- 
peal against the order of the R. T A,, 
therefore, the Appeal Board acted with- 


out jurisdiction in remanding their 
cases. The- petitioner being the sole 
appellant before the Appeal Board 


claimed that the permit should aave 
been granted to the -petitioner for the 
entire route in question. A copy of the 
application filed by the petitioner is An- 
nexure ‘3’ to the application. It is stated 
in the Writ application that the Deti- 
tioner was not given anv notice and per- 
sonal hearing in respect of the aprlica- 
i 64-A of the 
Bihar Amendment Act; but was only 
informed by Memo No. A4-1017/69-7185 
dated the 9th August 1939. signed by the 
Under Secy. to Government that his re- 
presentation under Section 64-A of the 
Bihar Amendment Act had been reject- 
ed by the State Government. A 2o0py 
of the letter is Annexure va”. to the 
Writ application. 


‘3. - It may be mentioned that at 
the time of the hearing of this apriica- 
tion, Mr.. Basudev Prasad, learned Coun- 
sel for the petitioner, did not challange 
the validity of the order passed by the 
R. T. A. (Annexure "1”)}. The ‘main 
argument put forward by learned Coun- 
sel is that the order of the Areal 
Board directing the R. T. A. to consi- 
der all the applications for the grant 
of permit for the said notified route 
was ultra vires. It was urged by him 
that the Appeal Board should itself kave 
decided: and taken a decision on the 
point and granted permit to the peti- 
tioner as it had only filed the appeal 
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-the petitioner for the 


. sidered the applications on merit 
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before it against the order of the R. T. A. 
dropping the proceeding. The submis- 
sion on behalf of the petitioner was 
therefore, that the. Appeal Board was 
competent . in the circumstances to only 
consider the case of the petitioner and 
order for grant of permit. 


4, I am unable to accept the 
argument put forward on behalf of the ` 
petitioner as correct. It is true that the 
appeal of the petitioner was being dealt 
with by the Appeal Board. but I see no 
warrant ‘for the submission that the 
Appeal Board had no power to remand 
the case as a whole to the R. T. A. af- 
ter setting aside the order dropping” the 
proceeding. It cannot be doubted that 
the power of the Appeal Board under 
Section 64 of the Act must comprise 


‘within its“ ambit -the power to dispose 


of the appeal in any manner known to 
law. The Appeal Board has no doubt 
a right to set aside the order of the R. 
T. A. under appeal and substitute its 
own order. It may, on the other hand, 
merely quash the order appealed against 
and require the R. T: A. to restore the 
original proceeding and decide it afresh. 
It is equally clear that in disposing of 
an appeal under Section 64 of the Act, 
the. Appeal Board has power ‘to remand 
the case because the power of remand 
is ancillary to the power of disposal of 
the’ appeal. This view is supported by 
a Bench decision of this Court: in Lak- 
shmi Narain Sahu v. State Transport 
Appellate Authority, AIR 1963 Pat 81. 
It is not a case in which the R. T. A. 
failed to determine the claim of the 
applicants or has determined the claim 
of one applicant as against the other ap- 
plicants. In the instant case, the R. T 
A. had dropped the hearing of the ap- 
plications filed by the petitioner © and 
23 other persons for grant of the per- 
mit. The Appeal Board was thus within 
its rights while setting aside the said 
order to direct the R. T. A. to consider 
all applications for the notified route 
and grant permit according to law. Had 
the Appeal Board granted permit to 
said notified 
route, it would have been without hear- 
ing the applications which were pending 
before the R. T. A. Admittedly, the R. 
T.. A. had not considered the several ap- 
plications filed for permit of the notifi- 
ed route on merit. Different considera- 
tions may arise if the R. T. A. had con- 
and 
decided in favour of one after reject- 


‘ing the applications of others; but the 


situation is entirely different in this case. 
In such a situation, the Appeal Board 
was fully justified in remanding the case 
to the R. T. A. for a fresh decision af- 
ter determining the rival clains of the 
applicants. . 


- pellants who had 
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5.. In support of his contention, 
learned Counsel referred to a decision 
of the Supreme Court in Cumbum Road- 
ways (P) Ltd. Madurai v. Somu Trans- 
port (P) Ltd., AIR 1966 SC 1366, in which 
the Regional Transport Authority granted 
a stage carriage permit on a certain route 
to A, one of the several applicants for 
permit. Several appeals were filed by 


` the applicants who were aggrieved by 
were heard 


the order. These appeals 
together by the Appellate Tribunal 
which set aside the order granting per- 
mit to A and instead ordered grant of 
permit to B. A thereupon filed a writ 
application challenging the grant of per- 
mit*to B. A learned Single Judge. of the 
-Madras High Court quashed the order of 
the Appellate Tribunal and directed it 
to dispose of the appeal afresh or re- 
mit the matter- to the Transport Autho- 
rity for fresh disposal: The matter was 
taken to the Letters Patent Bench which 
remanded the matter to ethe Appell- 


ate Tribunal for reconsideration after- 


hearing all the parties, namely, not- 
only the parties which had come. 
to the High Court by way of 


writ proceedings but also-the other ap- 
filed appeals before 
the Tribunal. On appeal by special 
leave, thé Supreme Court decided that 
on principle it was not right that the 
High Court should set aside orders in 
appeal passed by the Appellate Tribu- 
nal when the parties to those appeal 
did not bring up the matters before the 


- High Court, simply because as -a matter 


Tribunal 
appeals relating to 


of convenience the Appellate 
dealt with all the 


— one route by a consolidated order. There- 


fore, the remand should only be confin- 
ed to those parties which came to the 
High Court and not extend to others, 
as the High Court would have no juris- 


diction to interfere with the orders of 
‘the Appellate Tribunal either in favour 


of or against the parties which had not 
come to it. The principle laid down in 
the above case has no bearing on the 
facts of the instant case. 
of appeal dismisses an appeal it becomes 
final; and if the matter is not brought 


before a superior authority or the High 


Court by way of writ proceedings 
against a successful party, it is not open 


to the High Court to interfere in favour’ 


of that person who had not thought 
fit to challenge the order of the Appel- 
late Tribunal. In the instant case. no 
such order had been passed either 
the R. T, A. or the Appeal Board, I 
would, therefore, hold that the order 
passed by the Appeal- Board in the in- 
stant case is not only within its jurisdic- 
tion but also just and proper.. 


6. The other grievance of the pe- 
titioner is that the application filed by 
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the petitioner under Section 64-A of the 
Bihar Amendment Act has not been 
dealt -with by the Minister. Alterna- 
tively, it was argued that even if the 
application had been dealt with by the 
Minister, the petitioner was not given 
notice of hearing before summarily re- 
jecting his application. It may be men- 
tioned that at the time of hearing of 
the writ application, it was not urged 
that -the Minister could not reject the 
application without giving the petitioner 
an opportunity of being heard. There 
is no provision for the Minister to issue 
a notice to the petitioner in a revision 
application in order to enable him to 
make an oral submission.. However, it 
was strenuously urged that the Minister 
had not looked into the revision petition 
which he was bound to consider on me~ — 
rits before summarily dismissing it. In 

order to satisfy ourselves on the points 
raised on behalf of the petitioner, we 
wanted to have.a look on the order of 
the Minister, and, learned Standing 


‘Counsel No, II though he was not ap- 


pearing in the case undertook to pro- 
duce the same before us, and, he later 
on produced the entire file of the revi- 
sion case for our perusal. On perus- 
ing the same, I-do not find that the Ad- 
viser who was in charge of the depart- 
ment at that time had passed -the order 
summarily. rejecting the application with= 
out considering the matter. Therefore, 
there is no-truth in the submission. that 
the Minister, in this case the Adviser, 
had passed the order rejecting the ap- 
plication filed by the petitioner under 
Section 64-A of.the Bihar Amendment 
Act without considering it on merits. 


me Learned Counsel for the peti- 
tioner next argued that the order pass- 
ed by the Government is illegal and 
it should be quashed. The grievance of 
the petitioner is that the grounds for 
rejecting the application are not men- 
tioned in the order. This aspect of the 
case was considered by a Bench of this 
Court in Bikramajit Singh v. State of 
Bihar, 1965 BLJR 394 = (AIR 1966 Pat 
96) and. in a recent decision of this 
Bench in Sarju Bala Kushiary v. The 
Under Secretary to Government of Bihar, 
Civil Writ Jurisdiction Case No. 1095 of 
1969, (reported in AIR 1972 Pat, 62) dis- 
posed of on the 19th February, 1971. It 
was held that there was no provision 
for the Minister to issue a notice to 
the petitioner in a revision application 
to enable him to make an oral submis- 
sion. A different ` consideration may 
arise when the Minister is going to reverse 
an order of the subordinate authority 
and thus pass an adverse order against 
a person- in whose favour the subordi- 
nate authority had passed an order. It 
is not necessary for a Minister to give 


1972 


tline of the process 


‘Ieeptable to it, 


ser apparently agreed 


elaborate grounds for rejecting a revi- 
sion application summarily and thus 
affirming the order of the subordinate 
authority. In cases where the stperior 
authority merely affirms the order of 


the inferior authority -and where. the. 


order of the infericr authority does 
not set out its reasons, the superior 
authority is required to disclose its 
reasons in its order. However, where 
the order of the inferior authority sets 
out the reasons and the superior autho- 
rity finds. the reasons of the imferior 
authority acceptable to it, it need not 
specify the reasons in its order but may 
merely refer to the reasons given. by 
the inferior authority or give an out- 
of reasoninz by 
which it finds itself. in agreemen; with 
the inferior authority. Further, if the 
superior authority does not finc -the 
reasons of the inferior atthority ac- 


must set -out its own reasons in its 
order. In the instant case, the Advi- 
with the rea- 
sons given by the Appeal Board and 
therefore in agreement with the order 
passed by ‘the inferior authorit~ dis- 
missed the application summarily. For 
the aforesaid reasons, there is mo me- 
rit in the contention and this has also 
to be rejected. 


i 8. The result, therefore. is that, 
the application fails 
. but there 
` costs. 


and is dismissed; 


wil be no order as to 


S. N, P. SINGH, X: p, I agree 
Petition dismissed. 





AIR 1972 PATNA 69 (V 59 C-23) 
= S. WASIUDDIN, J, - 
Bado Sao and others, Petitioners v. 


The State of Bihar and‘ others, Raspon- 


dents. 
Civil Writ Jurisdiction Case’ Na.. 944 
of 1970, D/-2-4-1971. 


Constitution of India, Article 226 


- — Where on material on record it is 


not possible to decide a controversial 


and disputed question of fact the writ 
petition is liable to be dismissed. DE 
i (Paras 7.. 8, 9) 


Ramesh Chandra Singh and Asok 
Kumar Sinha, for Petitioners; Tara Kant 
Jha, Standing Counsel II and Sidhesh- 
war Singh, for Respondents, 

ORDER: This. is an application 
under Articles 226 and 227-of the.Con- 
stitution of India for setting asice. the 
entire election of Prat tappur Gram Pan- 
chayat, Halsi Block in the distr_ct of 
Monghyr. 
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` Khuriari was 531. 
the superior authority — 


_such notification 
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es The aforesaid Gram Pancha- 
yat was established in 1954. vide Noti- 
fication No. P/EI-1032/54-2203 G. P dated 
the 25th of March 1954 Sata a in 
the Bihar Gazette on the 26th: of May, 
1954. A copy of this notification is An- 
nexure 2. of the reply to.-the. counter- 
affidavit filed by the petitioners, Now 
according to this notification Pratappur 
Gram. Panchayat constituted of four vil- 
lages viz, Pratappur, Kamaitha, Lahuara, 
and Khuriari. There are forty-three pe- 
titioners in this present writ . petition 
and petitioners 1 to 18 are residents of 
village Khuriari and the remaining peti- 


‘tioners that is Nos. 19 to 43 are resi- 


dents of village Lahuara. According to 
these petitioners they were also entitl- 
ed to vote in the. election of the Gram 
Panchayat and the number ‘of voters in 
village -Lahuara Was 319 and in village 
The opposite parties - 
in the case are those who have been 
elected and also those who are the sit- 
nas office holders of the Gram Pancha- l 
ya 


3- “The contention of the- peti- 
tioners' is that on 20-4-1970 which was 
the date fixed for polling’ when these 
petitioners wanted to vote, then they 
were not allowed to do so, as it was 
said that these two villages, viz Khuri- 
ari and Lahuara are not parts of this 
Gram Panchayat and have been exclud- 
ed from this Gram. Panchayat. The pe- - 
titioners were thus denied the right 
to exercise their franchise and in such 
circumstance, the entire: election should 
be set aside because thére was no 
excluding these two 
villages and even if there was any no- 
tification the notification is bad because 
of the non-compliance of the relevant 
provisions of.the Bihar Panchayat Raj 
Act’ 1947 (Bihar Act XXI of 1959). It 
may ‘be also mentioned here that there 
are other points also which have been 
raised in the petition concerning the 
election, but those points have not been 
pressed and the main ground of attack 
is that there was a denial: of the right 
to vote to the petitioners, 


4. A counter-affidavit was filed 
on behalf of opposite party No. 4 and 
also by the State of Bihar in which it 


was contended that ther2 had been a. 


notification in the year 1966 and ‘by vir- 
tue of this there has been an altera- 
tion in the constitution of the Gram 
Panchayat..and those two villages. have 
been excluded from the jurisdiction of 
the Pratappur Gram Panchayat. Jt may 

be also mentioned here that subsequent- ` 
ly in the reply to the counter-affida- 
vit the petitioners do not dispute that 
there was a notification in the year 1966 
excluding these -two villages from this 
Gram Panchayat, but the notification has 
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been challenged firstly on the ground 
that it was bad on account of the non- 
compliance of the provisions of Section 
3 of the Bihar Panchayat Raj Act, 1947 


and specially of sub-section (3) of Sec-' 


tion 3 of the Act. Secondly, it was con- 


tended ‘that the notification never be- 
came operative and came into effect 
because the voters’ list included the 


voters of these two villages also for the 
Gram Panchayat of Partappur and that 
the collection of rent was also still be- 
ing made from these two villages by 
the Partappur Gram Panchayat. Third- 
ly it was contended that the petitioners 
have been deprived of the right to ex- 
ercise their franchise by the exclusion 
of these two villages and by the non- 
inclusion of these two villages in any 
other Gram ‘Panchayat. It was also sub- 
mitted that considering the margin of 
differences in the election in the 
ber of votes and the substantial strength 
of the voters of these two villages 
if the voters of these two villages had 
~ been allowed to participate in the ele- 
_ ction then the results would have been 
quite different. 


5. Now as far as the first con- 
tention is concerned, before I proceed 
to discuss the relevant notification, I 
may refer here to the relevant provi- 
sions of the Bihar Panchayat Raj Act, 
which hereinafter would be mentioned 
as “the Act”. Chapter II of the Act 
deals with the establishment and con- 
stitution of Gram Panchayat. Section 
3 deals with the establishment of a 
Gram Panchayat and the relevant - pro- 
visions of this section particularly sub- 
section (3) are important. Section 3. of 
the Act runs as follows:— 


“3. Establishment of a Gram Pan- 
chayat.—- (1) For every village or parts 
of every village the Government may 
by notification, establish a Gram Pan- 
chayat : 

Provided that the Government 
may, if it thinks fit establish one Gram 
Panchayat for a group of contiguous vil- 
lages or more than one Gram Pancha- 
yat in a big village consisting of seve- 
ral Tolas. 


(2) The Government shall specify 
the name and the local limits of the 


jurisdiction of Gram Panchayat in the. 


notification mentioned in sub-section (1). 


(3) The Government may, by noti- 


fication in the Official Gazette, alter the 
local limits of the jurisdiction of any 
Gram Panchayat by including. therein or 
excluding therefrom any village or part 
of village and also alter the name of 
such Gram Panchayat: 

Provided that before making any 
alteration in the local limits of the juris- 
diction of any Gram ` Panchayat the 
Government shall in the prescribed 
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manner ascertain the views of the peo- 
ple of the area affected by such altera- 
tion. 

(4) Upon the issue of a notification 
under sub-section (3) the Gram Pancha- 
yat shall be deemed to have been esta- 
blished under sub-section (1) with» its 
local limits so altered. ` 


(5) When any village or part of 
any village is included under sub-sec- 
tion (3) within the local limits of the 
jurisdiction of a Gram Panchayat, any 
notification or order made and anything 
done or any action taken under. the 
provisions of this Act or the rules made 
thereunder, in respect of the Gram 
Panchayat before such inclusion, shall 
so far as may be, apply to the village 
or part of a village so included.” . 


It will appear, therefore, that under 
sub-section (1) of Sec. 3 of the Act, the 
Government is duly empowered and 


-authorised to establish a Gram Pancha- 


yat by notification. Sub-section (1) of 
section 3 of the -Act clearly deals with 
the case of the establishment of a new: 
Gram Panchayat. I have already point- 
ed above that in this present case a 
Gram Panchayat had been established 
by the notification in the year 1954. 
The two villages have been excluded 
from Partappur Gram Panchayat and, 
therefore, there can be no doubt that 
this would be a case where there was 
an alteration in the local limits of the 
jurisdiction of a Gram Panchayat. Sub- 
section (3) of Section 3 of the Act lays 
down as mentioned above that the Gov- 


‘ernment may, by notification in the Offi- 


cial Gazette, alter the local limits of 
the jurisdiction of.any Gram Panchayat. 
by including therein, or excluding there- 
from, any village or part of a village 
and also alter the name of such Gram. 
Panchayat. This Sub-section, therefore, 
confers power on the Government both 
to exclude or include a village or a 
part of a village from the local limits 
of the jurisdiction of any Gram Pancha- 
yat. - 


6. I may then in this connection 
refer to notification No. 2/A-3-40369/66/ 
15340-C. P. dated the 30th of September, 
1966 published in the Bihar Gazette 
dated the 10th of May, 1967. In this 
notification it was stated that i 

‘in exercise of the powers conferr- 
ed by sub-section (3) of Section 3 of 
the Bihar Panchayat Raj Act, 1947 and 
in modification of notification No. ` 2203 
dated the 25th March, 1954, the Gover- 
nor of Bihar is pleased to ‘establish for 
the village or villages specified in the 
sixth colummn............ 


There is a reference ates to the 
notification of 1954 and so by this noti- 
fication dated the 30th of September, 
1966 published in the Bihar Gazette of 


Rule 4. 
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the 10th of May, 1967, there was an 
alteration in the local limits of the juris- 
diction of Pratappur Gram Panchayat; 
inasmuch as, the two villages viz., Lahu- 
ara and Khuriari have been excluded 
from the jurisdiction of this Gram Pan- 
chayat. Column No. 6 of the table given 
in this notification shows that in the 
year 1966 by virtue of‘ the notification 
published in 1967, the villages ccmpris- 
ing in this Gram Panchayat are only. 
Pratappur, Kumaitha, Dhanama and 
Bamhara. There is an important pro- 
viso to this sub-section (3) of Section 3 
of the Act and according to this it is 
incumbent upon the Government that 
before making any alteration in tha local 
limits of the jurisdiction of any Gram 
Panchayat, the Government shall, in 
the prescribed manner, ascertain the 
views: of the people of the area atfected 
by such -alteration. 


I may also in this connection refer 
to Rule 4 of the Bihar Panchayat Mis- 


‘cellaneous Rules, 1961 which lays down 


that at any time .after, a Panchayat has 
been established under Section £, the 
Government may, either on its own mo- 
tion or otherwise, order that a village. 
be included within, or excluded from, 
any Panchayat. The subsequent portion 
of the rule which reed not be dealt 
with here in detail lays down the man- 
ner in which the opinion of the people 
has to be elicited. Now reading tke pro- 
viso to sub-section (3) of Section 3 of 
the Act along with Rule 4 of the Mis- 
cellaneous Rules, there can be also no 
doubt that before any alteration by ex- 
clusion or inclusion is made, the cpinion 
has to be elicited of the people of the 
area likely to be affected by such inclu- 
sion or exclusion and that this has to 
be done in the manner as laid down by 
There can be no doubt as to 
the . legal position which I have stated 
above, but there is a serious controversy 
‘between the parties on the point whe- 
ther there was a compliance o= the. 
aforesaid provision, that is to say, whe- 
ther the opinion of the ee hac been 
elicited or not, 


T. In paragraph 17 of the petition 
it was stated that the petitioners came 
to know on the date of the poll. that 


‘these two villages have been exeluded 


from the: jurisdiction of the said Gram 
Panchayat and in paragraph 18 it was 
stated that the views of the. voters were 
not obtained prior to the exclusion. In 
paragraph 22 it was stated that these 
two villages have not been added to 
any other Gram Panchayat and in para- 
graph 24 it was stated that there was 
never any notification for the exclusion. 
and inclusion of the villages named above 
in the said Gram Panchayat. As stat- 
ed above, opposite party No. 4 filed a 


a f 


State (S. 
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counter-affidavit and in paragraph 3 of 
the counter-affidavit it was stated that - 
these two villages had been excluded 
from the Gram Panchayat by the Gov- 
ernment notification dated 30-9-1966 to 
which I have referred above and in pa- ` 
ragraph 4 it was stated that there was 
a proposal for the inclusion of these 
two villages in Srikkindi Gram Pancha- 
yat. The petitioners filed an affidavit 
in reply to the counter-affidavit and 
in paragraph 2 it was stated that the 
notification dated 30-9-1966 was issued 
but the petitioners remained voters of 
Pratappur Gram Panchayat, as the vil- 
lages viz. Khuriari and Lahuara were 
neither actually excluded from Pratap- 
pur Gram Panchayat nor included in 
any other Gram Panchayat. It was also 
stated that the voters of both the vil- 
lages had exercised their franchise in 
Pratappur Gram Panchayat till the last 
election and in 1970 they were not 
allowed to cast their votes and further 
that the voters’ list for election in the 
Pratappur Gram Panchavat was prepar- 
ed in 1970 on the basis of voters’ list 
prepared in the year 1966 in which peti- 


- tioners’ names clearly found mentioned 


as voters of Pratappur Gram Panchayat, ` 


A counter-affidavit has been filed on 
behalf of the State of Bihar. It may 
be mentioned here that this counter-affi- 
davit has been sworn by one Kailash- 
Prasad Singh. who has stated in his affi- 
davit that he was in-charge Supervisor, 
Gram - Panchayat Block, Halsi, district 
Monghyr ‘at the time of the last elec- 
tion of Pratappur Gram Panchayat in 
question. He- claims to be competent to 
state about the actual state of affairs 


‘and in view of the fact that he was. 


the Supervisor in-charge. at the relevant 
point of time of the Gram Panchayat, 
prima facie he is a very competent per- 
son. In paragraph 10 cf this counter- 
affidavit there is a clear statement to 
the effect that these two villages, viz 
Lahuara and Khuriari were previously 
part of Pratappur Gram Panchayat, but 
were excluded from the jurisdiction of 
the said Pratappur Gram Panchayat and 
there was a notification in the Gazette 
also dated 30-9-1966. In paragraph 11 
it was also stated that before this exclu- 
sion there was a compliance of the pro- 
visions of sub-section (3) of Section 3 
of the Act and that objections, had been 
invited from the local people in accord- 
ance with law, but no objection was fil- 
ed by any local people against exclusion 
of the aforesaid two villages from the 
said Pratappur Gram Panchayat. In 
paragraph 14 it was also stated that 
there is'a proposal for adding these two . 
villages in Sirikhindi Gram Panchayat 
and this proposal has already been sent 
to” the Director of Gram Panchayat, 
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Government of Bihar by opposite party 
- No. 3 in his letter No, 903 dated the 
15th of April. 1965. It has also been 
submitted that the petitioners should 
have taken steps either to participate in 
- or to challenge the election of the said 
Sirkhindit Gram Panchayat. 


These facts are Clear from the 
statements and counter statements in 
the petition, counter-affidavit, reply. to 
the counter-affidavit and the counter- 
affidavit of the State of Bihar and they, 
Jin my opinion clearly show: that there 
is a serious disputed question about the 
fact whether there was a compliance of 
sub-section (3) of Section 3 of the Act, 
There is also good deal of force in this 
that although there was a notification 
in the year 1966, but still no objection 
had been raised until the election of this 
Gram Panchayat. In my opinion, in 
view of the facts and the circumstances, 
stated above and on the materials on 
` irecord, there can be no decision on 
this controversial and disputed question 
of fact and obviously . on such a disput- 
ed question in a writ application. 


8. It may also be mentioned here 
‘that there was also a contention to the 


effect that although there was such a - 


notification, but factually speaking these 
two villages still form part of Pratappur 
.Gram Panchayat and that there is also a 
collection of rent from these two vil- 
lages, but here again this question has 


been seriously disputed in the counter- 


affidavit filed by opposite party No. 4. 
Similarly there was also a dispute on 
the quéstion whether the voters’ list on 
which reliance has been placed by the 
petitioners. was really the voters’ list as 
contemplated by the Act. It may be 
stated here that no such voters’ list had 
been filed along with the writ appli- 
cation, but a voters’ list had been pro- 
duced at the time of the hearing and 
it was seriously contended both on be- 
half of the State and on behalf -of 
opposite party No. 4 that this was not 
the voters’ list of the Gram Panchayat. 
Here again. there was a very serious 
controversial question of fact which cah- 
not be decided in a writ petition, as stat- 
ed above. The present application, 
therefore, cannot be allowed, 


9. In the result, the application is 
dismissed, but there will be no order 
for costs, ° 

i Application dismissed, 


Nasiruddin v. State (U. N. Sinha-C. J.) 


' Orissa Municipal Act (7 of 1922), 


ALR 


AIR 1972 PATNA 72 (V 59 C 24) 


U. N. SINHA C. J. and K. B. N, 
SINGH, J. 


Nasiruddin, Petitioner v, The State 
of Bihar and others, Respondents. 


Civil Writ Jurisdiction Case No. 1334 
of 1970, D/-24-3-1971. 


(A) Municipalities — Bihar ang 
ec- 
tion 383 (3) — Power tò set aside Orders . 
of Commissioner of Municipality, exer- 
cise of. l 

The State Government cannot set 
aside Orders. of Commissioners of a 
Municipality or of the Special Officer 
appointed on supersession of the Munici- 
pality without declaring that order to 
be in excess of powers conferred on 
such Commissioners or Special Officer. 

(Para 4) 

(B) Constitution of India, Article 
226 — Direction for restoration of posses~. 
Sion. 

The petitioner, in order to succeed in. 
his claim for possession of property must 
prove his title to that property. The 
mere fact of dispossession of petitioner 


~ from property would not entitle him to 
‘relief of possession in writ petition. 


(Para 5) 

Balbhadra Prasad Singh. Radha Ra- 
man, Man Mohan, J. P. Sinha, Dinesh 
Chandra Sinha and Chandra Shekhar, for. 
Petitioner: Shreenath Singh (Standing 
Counsel No. 1), L. S, Sinha and Sham- 
bhu Nath (No, 11), for Respondents. 

U. N. SINHA, C. J.:— The petitioner 
has filed this application under Articles: 
926 and-227 of the Constitution of India 
praying for the following reliefs:— 

. (a) That the Government orders 
dated the 2nd April, 1970 and Ist July, 
1970 be quashed and the dispossession 
of the petitioner from the Kedarnath | 
Market during currency of his lease be 
declared void and be set aside, 

(b) That the authorities be direct- 
ed to restore the petitioner’s possession 
over the market at once, 

(c) Any other reliefs which the peti- 
tioner is entitled may be granted to 
him. 

A copy of the order dated the 2nd - 
April, 1970 has been given as Annexure 
4 of the application and a copy of the 
other order said to be dated the Ist 
July, 1970’ has been given as Annexure 
5. [The date of Annexure 5 is not very 
clear, as the order may have been pass- 


‘ed earlier, that is to say, the 30th June, 


1970.. 

ee The relevant facts are as fol- 
lows:— 
It is said that there is a fruit and 
vegetable market within the oe 
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yo 


-4 


"area of Gaya 


ure 5. 


_the Special Officer, Gaya 


. În possession at present., 
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Municipality. which is., 
known as Kedarnath Market. This mar- 
ket is. annually leased “out by the Mu- 


nicipality, by auction, to the highest 
bidder, On the 4th March, 1970, the 


Special Officer of the ~ Municipality, 
which is under supersession, issued a 
public notice for auction of the merket, 
to be held on the 20th March, 1974 for 
the financial year 1970-71. On the said 
date, it is said that .the petitioner; along 
with other bidders, had participated 
in the auction and his bid was the 
highest, having gone up to Rs. 72,525/-. 
A copy of the bid-sheet has been given 
as Annexure 1. It is alleged that the 
petitioner has deposited Rs. 18 000/- 
including Rs, 2,000/- as security money. 
According to the petitioner, he’ was 
put in possession of tne market from 
lst April, 1970, and by letter dated the 
lst April, 1970, written by the Srecial. 


Officer, the petitioner was directed. to 


deposit some other sums also by the 
7th April; 1970. A coby of this ketter 
has been given as Annexure 3. 


It is alleged’ that while the peti- 
tioner was awaiting execution of a lease 
deed. the Special Officer ordered him 
on the 2nd April, -1970 to hand over 
charge of the market to the Munici- 
pality at once, on the basis of a tele- 
graphic order sent by the under S=cre- 
tary, Local Self Government Department. 
A copy. of the said order of the Govern- 
ment including the order of the Srecial 
Officer has been given as Annexure 4. 
It is stated in the writ application that. 
the petitioner had filed a title suit with 
a prayer for ad interim order. of in- 
junction, which was granted on the 6th 
April, 1970. , It is alleged that the Mun- 
sif trying the title suit vacated the 
order of ad interim injunction on the 
9th June, 1970 and thereafter the “ov- 
ernment issued a subsequent order, 
which has been incorporated in Armex- 
The substance of the orders in- 
corporated in Annexures 4 and b is 
that by order of the State Government, 
Municipality 
was. to take over Khas possession of 
Kedarnath Market on tke Ist July, 1970, 
without allowing the petitioner to col- 
lect toll from it, and the Special Officer 
was asked to reauction the market with- 
in a fortnight of the order by grfving 
proper notice to all concerned. ` ‘There 
is no denying that the petitioner is not 
whatever the 
nature of his alleged possession on the 


Ast ~ 1970. 


A counter-affdavit has deen 
flea. ‘on behalf of the State of B-har, 
respondent No. .1, and the main conten- 
tion raised therein is, that, the Sp=2cial 
Officer had altered condition No. 3 of 
the original notice for auction, just be- 
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fore the actual bidding, thereby enabling 
the successful bidder, namely, the ‘pa- 
titioner of this case to, deposit only one- 
fourth of the total amourt of the bid. 
According to this. respondent, the change 
in the condition was favourable to the 
petitioner only, and may other intending 


-bidders must have been tut into disad- 


vantage, as the change was made ‘just 
before the actual bidding, and, therefore, 
the Government had stayed further ac- 
tion by their impugned letter .of April. 
1970 [Condition No. 3 in the notice was 
to the effect that the successful bidder 
had to.deposit the highest ‘amount bid 
with the Municipality within twentyfour 
hours, otherwise, the security deposited 
would be forfeited]. I may mentio® at 
this stage that according to this respon- 


dent, it was not admitted that the peti- 


tioner had been given possession of the 
market by the .Municipality, in the ab- 
sence of a duly executed and registered 
agreement. The Gaya Municipality has 
also filed a show-cause ‘petition, in which 
the petitioner’s alleged possession on the 
lst April, 1970, has been denied. It is 
stated therein that the petitioner had 
not been put in possession by the Muni- 
cipality, in the absence of the- execu- 
tion of the agreement, and that he had 
taken possession from the old lessee, 
which was wrongful, It is further stat- 
ed in the show-cause petition that the 
final powers under the Municipal Act 
was vested in the Local Government, 
and, therefore, the petitioner had no 
remedy. The original condition No. 3 
referred to above, has also been men- 
tioned in this show-cause petition. The 
petitioner has filed two rejoinders, but 
it is not necessary to deal with them 
separately. 

4. For his contentions in support 
of the case of the State of Bihar, Sri 
Shreenath Singh has relied upon =.Sec- 
tion 383 (3) of the Bihar and Orissa Mu- 
nicipal Act, which reads as follows:— 

“The State Government may set 
aside any resolution: or order of the 
Commissioners of any municipality, if in 
its opinion the resolution or order is in 
excess of the powers conferred by law.” 

This provision of law has to be read 


‘with Section 386 (1) of the Act which ` 


runs as follows:— 

.- When ` an order of supe2rsession has 
been passed’ under the fast preceding 
section, the following consequences shall 
ensue:-— 


(a) ‘all the Conimisstoners: as from 
the date of the order, vacate their offi- 
ces as such Commissioners: 


(b) all the powers and duties which 
may, under the provisions of this or any 
other Act, be exercised and perform- 
ed by the Commissioners, whether at 
a meeting or otherwise shall, during the 
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period of supersession, be exercised and 
performed by such person or persons as 
‘the State Government may direct; 


(c) all property vested in such com- 
missioners shall, during the period of 
supersession, vest in the Government.” 


According to Sri Shreenath Singh, 
on the supersession of the Gaya Munici- 
pality, all the property, which had been 
vested in the Commissioners of the Mu- 
nicipality, vested in the State Govern- 
ment. Therefore, the latter could rever- 
se the decision of: the Special Officer to 
settle the Kedarnath Market with the 
petitioner in consequence of the auction 
held on the 20th March, 1970. Accord- 
ing gto the learned counsel, the Special 


Officer, acting under Section 386 (1) (b), 


had no power to alter the terms of. con- 


dition 3 of the notice for auction, by 


permitting the highest bidder to depo- 
sit only one-fourth of the bid money 
instead of the whole amount originally 
mentioned in the notice for auction. 


Having ‘heard learned counsel for 
the parties on this point, I am of the 
opinion that there is no force in the 


contention raised by Sri Shreenath Singh 
for the State of Bihar. If at all, the 
State Government may set aside any 
resolution or order of the Special Offi- 
cer under Section: 383 (3), if it is of the 
opinion that the resolution or order was 
in excess of the powers conferred by 
law. We have not been shown any 
order of the State Government #iving 
its opinion that the auction held by 
the Special Officer on 20th March, 1970, 
should be made null and void, nor have 
we been shown anything, to indicate 
lwhat the Special Officer had done in al- 
tering condition 3 of the notice for auc- 
tion was in excess of the powers con- 
ferred upon him by law. All that we 
have got in Annexures 4 and 5 are the 
orders of the State Government direct- 
ing the Special Officer of the Gaya Mu- 
nicipality to take over direct control of 
the market, not allowing the petitioner 
to collect toll until further orders’ and 
a direction to the Special Officer to ‘fix 
bid date for market within a fortnight 
giving proper notice to all.”. 
quotation from Annexure 5]. The mat- 
ter may be tested thus. If the original 
notice for auction had stated that the 
successful bidder will have to deposit 
one-fourth of the highest bid within 
twenty four hours thereof, will the con- 
dition so laid down by the Special . Off- 
cer be in excess of the powers conferr- 
ed on him by law? Sri Shreenath Singh 
has not been able to point out any pro- 
vision of law which would have made 
such a condition an illegal one.. There- 
fore, if the Special Officer had altered 
this term before the actual bid was 
held, it cannot be concluded that he 
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‘which the orders 


[This is. 


A.L R. 


had acted in excess of the powers con-’ 
ferred on him by law. It is difficult to 
appreciate the point taken in the coun- 
ter-affidavit of the State of Bihar that 
altercation of condition 3 of the original 
notice, before the actual bidding, had 
benefited the petitioner only. The bene- 
fit, if any, would have gone to whoso- 
ever had become the highest-bidder, and, 
therefore, no change had been made in 
favour of any particular bidder at all. 
Therefore, I am of the opinion that the 
interference made by the State of Bihar 
by orders issued in Annexures 4 and 5 
was wholly uncalled for. 


What the result of these orders had 
been has been mentioned in paragraphs 
16, 17 and 18 of the writ petition. It 
is stated therein that in the night of 
the lst July, 1970, at 2.45 a.m. the local 
authorities wanted to dispossess the 
petitioners from the market which was 


objected to by Sri Chandradeo Singh, 


the Manager, and Sri Ram Narain 
Singh and Sri Ramji Prasad Singh, two 
other employees of the petitioner. as a 
result of which they were arrested by 
the police at that time. It is stated 
that thereafter a proceeding under Sec- 
tion 107 was started on the 2nd July, 
1970, against the petitioner and some of 
his employees. It is said that by these 
methods, the Special Officer, with the 
help of local authorities, had disposses- 
sed the petitioner from the market on 
the 3rd July, 1970. The actual arrest of 
these persons has not been disputed by 
the State Government, although a dif- 
ferent version about the cause has been 
given in, its counter-affidavit. It ap- 
pears from paragraph 17 of the writ 
petition, further, that three of the peti- 
tioner’s employees have been asked to 
show cause under Section 117 of the 
Code of Criminal Procedure. There- 
fore; undoubtedly, by the interference 
made by the : State Governmerit, the 
petitioner and his men are in trouble, 
ae no fault-of the petitioner at all. In 
such circumstances, this is a fit case in: 
incorporated in An- 
nexures 4 and 5 should be quashed. 


5. On the question of the other 
reliefs claimed by the petitioner, the 
arguments advanced by Sri Lakshman 
Sharan Sinha appearing for the Munici- 
pality are valid to the effect that the 
petitioner is not entitled to a direction 
from this court for being restored to 
possession of the market. Whatever’ 
may have been the nature of the peti- 
tioner’s possession on the Ist April, 1970, 
if any, when the petitioner has not yet 
deposited the full amount of bid money, 
nor has any agreement .been executed 
for the lease’ for which the auction is 
being held, the petitioner is not entitled 
to an order for restoration of posses- 
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sion.’ It was also a condition of 
notice for auction, that, the successful 
bidder will have to execute an gree- 
ment at his own cost. Even in Annex.ire 3, 
the petitioner had been asked to exe- 
eute the agreement and although An- 
nexures 4 and 5. have, in effect prevent- 
ed the execution of the agreement for 
the settlement of the market, neverthe- 
less, the petitioner’: cannot ask for an 
order from this court to be put in posses- 
sion.’ Whatever right the petitioner 
may have as against the State Govern- 
ment or as. against the Municipality, the 
petitioner's- dispossession from. the mar- 
ket “during currency of the lease” can- 
not be declared void and be set aside, 
as prayed for. 

It has been contended by the l2arn- 
ed counsel for, the petitioner that if his 
client was ever in possession of the mar- 
-iket and he was thereafter dispossessed, 
he is entitled to be put in possession, 
even if he was at one time in -posses- 
sion without any title. This argument 
teannot be accepted in an application 
under Article 226 of the Constitution, as 
the petitioner .must prove at this stage 
as to his title or right or interest under 
{which he is entitled to be put in pos- 
session, As a matter of fact, the only 
right with the settlee was to realise 
‘Mahsul’ or ‘Chungi’ and that too was 
dependent on an agreement comin? in- 
to existence after the auction was held. 
As the agreement has not yet been exe- 
cuted, it is not possible .to allow the 
petitioner’ s prayer of restoring the pos- 
session of the market. For these rea- 
sons, the only relief that is granted to 
the petitioner is that the orders passed 
- by the State of Bihar incorporatec in 
Annexures 4 and 5 are quashed, leaving 
the 
between the petitioner and Gaya Muni- 
cipality. The Writ application is, taere- 
fore, allowed in part, but in the cir- 
cumstances of the case, the parties are 
directed to bear their own costs. 


K. B. N. SINGH, J.:— 6. I aree. 
Order accordingly. 


AIR 1972 PATNA 75 (V 59 C 25) 
B. N: JHA AND B. D. SINGH, JJ. 

Sheonarain Jaiswal and others, .Ap- 
pellants' v. Shree Kripa Shankar Jais- 
wal and another, Respondents. 

A. F. Oo. O. No 379 of 1970, dated 
93..3-1971, from order of Durga Prasad, 
Sub. J., 3rd Court, Gaya, D/- 9-12-1970. 

(A) Deed : — Construction partner- 
ship deed — In addition to a dissolation 
' clause, where in a partnership deed, 
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Sheonarain v.. Shree Kripa 
the - 


' Cases 


-family which. possessed 


settlement of the Hat in question - 
‘bers 


‘the 


‘proportion to their share. 


Shankar (Prs. 5-6){Pr. 1] Pat. 75- 


reference is made to the Partnership 
Act (1932) that where special provision 
is not made in the deed, the provisions 
of the Act shall apply, it cannot be 
said that a partner of the firm is not 
entitled to ask for dissolution’ of the 


‘firm and that only course open to him 


is to retire as provided by the another 
clause in the deed. (X-Ref:— Partner- 
ship Act (1932), Seetion 40). (Para 7) 
(B) Civil P., C. (1908), Order 40, 
Rule 1 — Appointment of Receiver — 
Partnership Suit — If a ‘suit is for dis- 
tribution or partition of the assets of a . 
dissolved firm and it is found that the re- 
lations of the partners are strained the | 
Court can appoint a receiver as a mat- 
ter of course and in view of bitter re- 
lationship between the partners, Court 
can appoint even a stranger aS a re- 
ceiver. ‘ (Paras 8, 10, 11) 
Referred: Chronological Paras 
(1965) AIR 1965 Pat 144 (V 52) = 
1965 BLJIR 242, Sudhansu Kanta 
v. Manindra Nath 
(1850) 42 ER 56 = 2 Mac and G. 
144, Faiburn .v. Pearson 5, 8 
(1820) 37 ER 492 = 1 Jac and W. 
589, Goodman v. Whitcomb 5,8 


.- Lal Narayan Sinha and Nawal 

Kishore’ Prasad Sinha, for Appellants: 

R. S. Chatterjee, Ganesh Prasad and 

Sige ae Prasad, for Respondents Nos. 
an 


JUDGMENT :—— At one time the 
plaintiffs and their father Ram Narain 
Jaiswal and the defendants and their © 
father Rai Saheb Lakshmi Narain Jais-. 
wal constituted one joint Mitakshara 
considerable 
properties. On account of some differ- 
ences, the two branches separated’ some- 
time in 1953. Later on the adult ` mem- 
of the two families formed a 
partnership firm by a registered partner- 
ship-deed dated April,-1. 1954, under 
the name and style ‘M/s. Lakshmi 
Narain Ram Narain’, The plaintiffs 
‘branch owned four shares and the 


remaining: six shares belonged to the 
defendants’ branch. There is no 

pute that the properties mentioned in 
the schedule to the plaint belonged to 


aforesaid partnership firm. ‘The 
firm mainly engaged itself only in 
manufacture and sale of spirits, country 
liquor’ and liquors of foreign brand. 
According to the case of the plaintifs, 
the partners dissolved the firm some- 
time before April 16, 1970 and agreed 
to partition the assets of the firm in 
So long as 
Rai Saheb Lakshmi Narain Jaiswal, 
father. of the defendants, was alive, he 
was in sole charge of the firm and 
after his death the parties reposed 
confidence in defendant No. 1, who was 


, made in charge of the management ‘of 
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the firm. Later on the plaintiffs found 
that defendant No. 1 betrayed the trust 
reposed in him and made all sorts of 
bunglings in running the business. 


He never rendered any accounts to 
the plaintiffs nor allowed them to ins- 
pect the business of the firm and al- 
though the business was in:a very pros- 
perous condition, they were never given 


any profits of the firm. On these grounds,- 


there were differences which resulted in 
dissolution of the firm by mutual agree- 
ment of the parties, and, accordingly, a 
_ letter was written to the Commissioner 
of Excise, Bihar, Patna, dated April 16, 
1970. ‘to the effect that the firm was 


.under the process of partition, but the 


defendants did not partition the assets 
of the firm and render accounts and 
allow the plaintiffs to look after the 
management of the business, rather all 
sorts of obstructions were put in their ` 
way. ‘Though the partnership has been 
dissolved, yet the business is still run- 
ning under the management of defen- 
dant No, 1. 
Partition Suit No. 51 of 1970, in. the 
Court of the Third Subordinate Judge, 
Gaya, on May 5, 1970. They also filed 
an application under Order 40, Rule 1 
of the Code of Civil Procedure .on May 
7, 1970, for appointment of a receiver. 
The learned Subordinate Judge on this 
application appointed an ad interim re- 
ceiver to take charge of the manage- 
ment of the suit properties and issued 
notice of show cause to the defendants. 


2. . The defendants against the 
‘order appointing an ad interim receiver 
came up to this Court. 
its order dated July 2, 1970 directed 
the caurt below to dispose of the re- 
ceivership matter as soon as possible. 


3. In response to the notice in 
the receivership matter, defendants 
Nos, 1, 3 and 6 appeared and 
cause wherein they denied the fact 
that defendant No. 1 was in sole charge 
of the business of the firm. According 
to.them all the partners were looking 
after the business of the firm, and the 
plaintiffs had full opportunity to exa- 
mine the accounts of the firm and they 
were duly paid their share in the pro- 
fits of the firm. They also denied the 
allegation of the plaintiffs .that the 
partnership was dissolved. If the plain- 
tiffs did not like to remain as Partners 
of the firm, they were at liberty to 
take their due share and retire, but the 
partnership firm could not be dissolved 
in terms of Clause (15) of the deed of 
partnership. Therefore, -the .defendants 
contended that it was not a fit case for 
appointment of a receiver. In the al- 
ternative, they pleaded that the nature 
of the business of the firm was such 


that it was not possible for an outsider , 
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ad interim 


Hence, the plaintiffs filed’ 


This Court by.. 


showed’ 


A.I. R. 


- to act as a receiver to carry on the 


business of the firm and hence an out- 
sider could not be appointed to act as 
a receiver of the firm. 


4. The learned Subordinate Judge 
after hearing the contentions of the 
parties has finally disposed of the mat- 
ter by his order dated December 9, 1970. 
He has come to the. conclusion that the 
firm of the parties stands dissolved and 
as such it is just and proper that a re~ ' 
ceiver should be appointed in the case 
for the preservation of the assets of the 
firm and has made the order appointing 
receiver absolute till the 
decision of the suit. Hence, defendants 
Nos, 1, 3, 5 and 6 have come up in ap- 
peal to this Court. 


5. The learned Advocate General 
appearing on behalf of the appellants 
contended that the plaintiffs have got 
no prima facie case. ‘Though in sub- 
stance the suit is for the dissolution of 


the. partnership and rendition of ac- 
counts, but the suit has been brought 
in. the form of a partition suit. He sub= 


mitted that in terms of paragraph 15 of 
the partnership-deed, there could not 
be any dissolution: of the firm. If a 
particular. partner did not like to con- 
tinue in the firm. he might retire and 
the remaining partners could carry on 
the business of the firm. The retiring 
partner was only entitled to the share 
of his capital which could be  ascer~ 
tained after accounting. Therefore, the 
plaintiffs were only entitled to their 
share of the capital, if they did not lke 
to carry-on the business of the firm as 
partners, The letter written by defen- 
dant: No. 1 to the Commissioner of Ex- 
cise on April 16, 1970, meant nothing 


-more than this that the accounting was 


going on for the determination of the 
assets payable to the plaintiffs and this 
letter was subsequently withdrawn by 
another letter dated April 30, 1970. Mr. 
Basudev Prasad: appearing for defen- 
dants-respondents Nos. 5 and 6 supple- 
mented the arguments of the learned 
Advocate-General and submitted that 
the court below has not found any wast- 
age or mismanagement on the part of 
defendant No. 1, and, therefore, no re- 
ceiver should be appointed and second- 
Iy he submitted that it is not a case 
wats ees of the firm is admit- i 
te 


It is PE a case of apprehended 
dissolution of the firm and in such a 
case receiver should not be appointed 
as a matter of course. In support of his 
contention he relied on two decisions 
in Goodman v. Whitcomb, (1820) 37 ER 
492 and Faiburn v. Pearson, (1850) 42 
ER 56. He, however, frankly conceded . 
that in-a case of dissolved firm, a recei~ 
ver should be appointed as a matter of 


‘course. 


- credits, 


per instrument, acts 
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On the other hand, Mr, Fadhey 
‘Shyam Chatterjee, learned Counsel for 
the plaintiffs-respondents submitted’ that 
the partners in terms of the 
partnership could dissolve the firm by 
mutual agreement, and as. a matter of 
fact the parties did dissolve ‘the firm. 
In such a case the plaintiffs had every 
right to bring a suit for. accounts and 
distribution of the assets which amount- 
ed to partition of the assets of the firm 
in proportion to the respective sheres~ of 
the parties:: Therefore, in his. submis- 
sion the Court below was perfectky jus- 


tified in ordering the appointment. of a: 


receiver in 
case. 


6. In order to appreciate the con- 


the circumstances o= the 


' tention of. the parties, it is necessary to, 


quote the relevant provisions of the part- 
nership deed which is Annexure ‘A’ to 
the show cause of the respondents:— 
*(14) No partner shall be entifled to 
sell his right, title or interest im the 
Partnership Firm to any stranger. 


(15) If any partner desires to retire . 


from the partnership business, he may 
do so by- giving three months’ novice in 
writing (unless 
to the other partners in which case the 
partnership business shall be carried on 
by the. remaining partners by realloca- 
tion of their respective shares ard the 
outgoing partner shall be entitled . to 
his share of capital only. which skall be 


determined by the valuation of the as- / 
sets and liabilities of the business in-' 


eluding the valuation - of the blo2k -as- 


sets. No valuation shall be placed for- 


the good-will of the -firm, which shall 
continue to be the asset of the remain- 
ing partners. 

(17) Upon determination of the 
partnership by any event a full and 
general account shall be ‘taken cf the 
debits and liabilities ef the 
business and of the dealings therecf and 
with all convenient speed such credits 
shall be sold, realised and. brought in 
and the proceeds applied in payinz and 
discharging the debts and liabilities and 
winding up of the ` partnership affairs 
and subject thereto ‘in paying ‘to each 


‘partner any unpaid profit which ‘might 


be due to him and the ‘balance, if: any, 
of such proceeds shall be divided be- 
tween the parties in equal propcrtions 
and the partners respectively shal. exe- 
cute or concur in all necessary and pro- 
or matters and 
things for effecting or : facilitatir.g. the 
said realisation. and getting in o the 
partnership credits and the due applica- 
tion and division of the proceeds there- 
of and for actual realisation or indemnity 
or otherwise. 

(19) For the patter’. not specifical~ 
ly provided for above, the pro~isions 
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deed of: provides: that a partner will not be en- 


by mutual agreement) 


‘get their share 
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of the Indian Partnership Act,°1932. as 
amended from-time to time shall apply”. 


7. Clause (14) of the agreement 


titled to~sell his interest to a stranger. 
Clause (15) makes provision for the 
retirement of a partner from a business 
and in case of.retirement the retiring 
partner is entitled to his share in his 
capital. Clause (17) contemplates a case 
of dissolution of partnership. In case 
of dissolution on account of some event, 
the general account shall be taken of 
the credits, debits and liabilities of the 
business and of the dealings thereof 
and thereafter the proceeds shall be 
divided in equal proportion to the part- 
ners. Clause (19) makes a special refe- 
rence to the Partnership Act, 1932 (here- 
inafter referred to as the ‘Act’) and pro- 
vides that where special provision is 
not. made in the partnership. deed, the 
provisions of the Act shall apply. 
Therefore, the aforesaid. provisions con- | 
templates also a case’ ‘of dissolution of: 
partnership. Though the circumstances 
under which a dissolution could take 
place are not specifically mentioned in . 
Clause (17), yet the phrase ‘any event’ 
embraces within. its ambit all circum- 
stances. Moreover, the partnership- deed 
clearly lays down that the provisions of 
the Act will . apply where there is no 
specific provision in the partnership- 
deed. Section 40 of the. Act provides 
for dissolution of the partnership with 
the consent of all the parties. Sections 
41 and 42 provide automatic dissolution 
of a partnership on the happening of cer- 
tain events, Section 43 makes a provi- 
sion for dissolution of the partnership 


` at will, and Section 44 provides for the 


dissolution of .a partnership by the 
Court under certain circumstances. 
Therefore. from the aforesaid facts, it 
cannot be said that the plaintiffs have 
no prima facie case as the partnership 
firm cannot be dissolved and they arel- 
not entitled to distribution or partition| | 
of the assets. of the firm because if 

they ,do not like to continue as part- 
ners of the’firm, they may retire and 
of their capital paid 
by the other non-retiring partners. 


8. The next contention put for-. 
ward on behalf of the appellants was 
that the court below has not found 
fraud, mismanagement’ or wastage on 
the part of the defendants in respect of 
the partnership business. Therefore, the 
firm could not be dissolved and as such 
if the firm could: not be dissolved, no 
receiver could be appointed. . Reliance 
was placed in this case on the two Eng-~ 
lish decisions referred: to above. Inthe 
case of (1820) 37 E R 492 the plaintiff 
had brought an action for thé dissolu- 
tion of the partnership firm and a pra- 
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yer was made in that case for appoint- 
ment of a receiver. In context of the 
case following observation was made 
by Lord Chancellor :— 


“This -is a bill filed for the purpose 


of having a dissolution of the partner- 


ship declared and if the Court can now 
see that that must be done, it follows 
very much of course that a receiver 
must be appointed; but if the case made 
stands on such a state that the Court 
cannot see whether it will be dissolved 
or not, it will not take into its own 
.aands the conduct of. a partnership, 
which only may be dissolved”, 


The aforesaid quotation was quoted with 
approval in’ the latter case (1850) 42 ER 
56. It is true that in the present case 
the court below has not recorded any 
finding regarding fraud, mismanage- 
ment or wastage on the part of the de- 
fendants, and if the suit would have 
been for the dissolution of the part- 
nership, there might not have been a 
prima facie case in favour of the ‘plain- 
tiffs and 
could have been appointed in absence 
of such findings, and the principles laid 
down in the two English decisions 
would have been applicable. But the 
present suit is a suit for the distribution 
or partition of the assets of a dissolv- 
ed firm. Therefore, the observation of 
the Lord Chancellor that even in a case 
of’ dissolution of partnership: when the 
court finds that the firm must be dis- 
- solved, a receiver ‘should be appointed 
as a matter of ‘course, equally applies 
when the suit is for the distribution of 
the assets of a dissolved firm: A divi- 
sion Bench of this Court in Sudhansu 
Kanta v. Manindra Nath, AIR 1965 Pat 
144 held that a receiver is to be 
appointed as a matter of course 
when a partnership is dissolved under 
the orders of the Court, if the partner- 
ship has already been dissolved and anv 
of the parties has come to the -Court for 
seeking his relief as an ex-partner. A 
receiver can be appointed to take 
charge of the partnership assets, collect 
the same and convert it into cash if 
necessary to discharge the debts of the 
firm and thereafter divide the surplus 
between the partners and in a suit for 
dissolution of.a partnership, a receiver 
‘can also be appointed before the final 
adjudication if the circumstances of the 
case justify such a measure. Therefore, 
the question arises as to whether the 
present suit is for the dissolution of a 
partnership firm and for accounts or it 
is a suit for distribution of the assets of 
a dissolved firm. 


"9, According to the case of the 
plaintiffs, on account of some difference 
between the partners, the partners agreed 
to dissolve the firm and divide the 
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assets of the firm. The defendants, how- 
ever, denied that the firm had been dis- 
solved by an agreement of. the parties. 


‘The court below has come to a clear 


conclusion that the parties dissolved 
the partnership by an agreement amon- 
pst themselves sometime before April 
16, 1970. Mr. Basudev Prasad drew 
our attention to paragraph 8 of the 
order under appeal where the - court 
below has observed that “probably it 
was a dissolution in the manner pro- 
vided under the Indian ` Partnership 
Act, when the letter dated 16-4-1970 
was written”, and, therefore, he con- 
tended that there was no clear finding 
with regard to the dissolution of the 
firm by the Court below. He contend- 


_ed that when dissolution of partnership 


in such a case no receiver. 


is itself doubtful, a -receiver could not — 
be appointed. But in our opinion, the 
contention has no force. In paragraph 9 
of the order, the court below has come 
to a clear conclusion that the partner- 
ship was dissolved before the  Jetter 
dated April 16, 1970, was sent to the 
Excise Commissioner. Learned Coun- 
sel for the appellants contended that 


the letter relied upon by the court be- 


low does not lead to an inference that 
the partnership has been dissolved. 
What the letter meant was that the par- 
ties were making accounts of the capi- 
tal share payable to the plaintiffs in 


-terms of Clause (15) of the partnership- 


agreement and there was no dissolution 
of the partnership itself. It is difficult 
for us to accept this contention of 
learned’ Counsel for the appellants. The 


‘two letters written by Sheo Narain Jais- 


wal (defendant No. 1) to the Commis- 
sioner of Excise .of Bihar, Patna, on 
April 16, 1970, and April 30, 1970, are 
decisive for coming to a conclusion as 
to whether the partnership had been 
dissolved or not. The two letters are 
quoted below :— > 
“16th April, 1970. 


23/D, Registered A/D. 


To 

The Commissioner of Excise. Bihar, 
Patna. 

Subject :— jenn for sup- 
‘ply of spirit to Ranchi Group 
Areas. 

Sir, - 


Our Firm M/s. Lakshmi Narain Ram 
Narain is under the process of partition. 
For this purpose we have to close our 
business for some time, including our 
Distilleries. Supply of spirit involves 
revenue and cannot be stopped. As 
such, we request you to kindly arrange 
supplies of spirit with effect from the 
lst June 1970, from other Distilleries, till 
we are in a position to resume supplies 
so that Government revenue does not 
suffer. 


yo 


Aa 


Ww 


to be determined on the 


‘In our opinion, on 
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And for this act of kindness we shall 


ever pray. 
Yours faithfully, 
Lakshminarain Ramnaram, 
Sd. Sheonarain J aiswal, 
16-4-1970”. 


"Lakshminarain Ramnarain, 


Distillers & Govt. ‘Contractors, 
Ranchi Distillery. 
No. 53/D 30th April 1970 


- To 


The Commissioner of Excise, Bihar. 
Subject :—— Arrangement for supply 
of spirit to Ranchi Group Areas. 

Sir, i 
"In supersession of our letter No. 23/D, 
dated the 16th April 1970, on the sub- 
ject mentioned above we have to ‘in- 
form you that efforts for amicable 
partition referred to in the said letter 
has fallen-through and now  pactition 
through Court is under contemplation. 
which is likely to take some time.. In 
the circumstances stated above, we re- 


‘quest you not to act on aforesaid letter, 


which may be treated as withdrawn. 
Yours faithfully, 

For Lakshminarain Ramnarain, 

Sd. Sheonarain Jaiswel. 

30-4-197D. 

19. It is admitted in the show 
cause petitions of defendants Nos. 3 and 
6 that ‘the letter by defendant Wo. 1, 
dated April 16, 1970, to the Excise Com- 


missioner was written with the consent ' 


of all the partners, when a dissolution 
and a consequent distribution of the 
assets by mutual consent were agreed to 
be effected out of Court. ` Defendart No. 
1 in his show cause application stated 
that the letter was written with 
the the knowledge of the plaintiffs 
and in the letter it was mentioned that 
the firm was under the process of parti- 
tion and it only meant that the’ slain- 
tiffs wanted to retire from the -business, 
the valuation of the plaintiffs’ shar= was 
valuation of 
the assets and the liabilities of the firm, 
but the plaintiffs resiled from the agree- 
ment and as such a subsequent letter 


was written by defendant No. 1 to the. 


Excise Commissioner cn April. 30, 1970. 
reading the two 
letters together. it is clear that the firm 
had already been dissolved with the 
consent of all the partners, and they. 
wanted to divide the vroperties amicab- 


‘ly as is clear on a reading of the second 
- letter, but the parties did not agree to 


amicable partition of: the properties. 
Therefore, it is mentioned in the second 
letter that the partition of the assets 
has got to be done by the Court and 
this will take some time. In the cir- 
cumstances of the case, the court  be- 
low is right in coming to the conclusion 
that the firm has already been dissolv- 
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ed, and the present suit is for the distri- 
bution of the assets of the firm. In 
such a case, in our opinion, a receiver 
has got to be appointed as a matter of 
course for the preservation of the assets 
of the firm. The plaintifis have also al- 


‘ Jeged that there is.a danger of waste and 


dissipation of the assets of the firm. 
The Court below has come to the ‘con- 
clusion that in view of the strained re- 
lationship between the parties and also 
of the dissolution of the partnership as 
alleged in the plaint, it is necessary to 
protect the partnership assets and for 
this purpose it is just and proper to 
appoint a receiver. In our opinion. the 
decision of the court below is right, 
judging from all points of view. In the 
circumstances of the case, we feel that 
it is just and proper that a receiver 
should be appointed. 

il. It was contended in the court 
below as well as in this Court that a 


- Stranger receiver should not be ap- 
pointed in view of the nature of the 
business. The court below has come to 


the conclusion that in view of bitter 


relationship between the parties a stran- ` 


ger receiver could be appointed and, 
therefore, it appointed an Advocate as a 
receiver, but the report of the Advocate 
receiver dated December, 21, 1970 (An- 
nexure ‘C’) to the show cause petition 
of the plaintiffs-respondent show that the 
receiver was not allowed to take pos- 
session of the properties ..by the defen- 
dants, If this-be the fact, the action of 
the defendants in not allowing the re- 
celver to take possession of the properties}: 
is most reprehensible and cannot be 
justified and a serious view of the 
matter has got to be taken. It is true 
that it would have been desirable that 
the parties should have been appointed 


- receiver. but in the circumstances of the 
‘case, the possibility 


of appointment of 
one receiver from amongst the parties 
is ruled out in view of the strained feel- 
ings between the parties. We, : there- 
fore, suggested one of the plaintiffs, in 
respect of one bigger distillery, should 
þe appointed as receiver and in respect 
of.the remaining two distilleries, one of 
the defendants should be appointed as 
receiver and one party may -keep his 
own. men to supervise the working of 
the management of the distillery under 
the receivership of the other. . The 
plaintiffs respondents agreed to this 
proposal, but Mr. Lal Narain ‘Sinha 
showed his- inability to agree to this 
proposal in absence of defendant No. 1. 
who is reported to be at Cuttack. Since 
the Advocate receiver has already re- 
ported that he does not like to continue. 
as a receiver, it is for the court below 
to consider this aspect of the ` case, 

An application has been filed 
by the plaintiffs-respondents for restrain- 
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ing defendant- appellant No, 1 from re- 
ceiving any amount from the Excise De- 
partment on behalf of the Firm M/s. 
Lakshmi Narain Ram Narain. Ranchi, 


and also from dealing with its finances | 


in any manner whatsoever till the final 
disposal. of the receivership matter. An 
application had also’ been filed by the 
plaintiffs in the court below and the 
letter has passed the following orders i 


' “Inform the authorities in the ex-. 


cise Department by sending a copy of 
this order at the cost of the plaintiffs 
that an. ad-interim receiver has already 
‘been appointed in this suit which re- 
lates, amongst others, to the distilleries 
of the firm of the parties, and that 
order has been confirmed by the Hon’ble 
Court also. As all the relevant papers 
‘of the suit have already been sent to 
the Hon’ble Court, put up this matter 


for consideration after the records are 


_ received. ‚That order making absolute 
the appointment of ad-interim receiver, 


till the decision of the suit “is pending 


decision in the Hon’ble High Court and 
it is to be taken up there to-day. So 
put up on the next date fixed. 
Sd. D. Prasad”. 

Though the Excise Department was in- 
formed about the order of the Court in 
that regard, the Excise Department has 
allowed defendant No. 1 to receive cost 
price. Since the decision of the court 
below appointing a receiver is being up- 


held, the receiver is only entitled to ` 


receive all payments payable to the firm 
and none of the parties in-his indivi- 
‘dual capacity is entitled to receive any 
payment on behalf of the firm. In such 
circumstances, the authorities will not 
make any payment to any of the par- 
ties in his individual capacity. There- 
fore. no order need be passed on the in- 
junction application filed by the plain- 
tiffs-respondents the facts of which were 
not controverted before us. 

13. For the’ reasons’ stated above, 
the appeal is dismissed and the decision 
of the court below appointing a receiver 
in the case is upheld, The stay order 
granted by this Court at the time of 
admission on December 21, 1970, stands 
vacated. The plaintiffs-respnondents are 
entitled to costs ‘of this appeal. Hear- 
ing fee Rs. 250/- only. Let the records 
of the case be sent down at once, 


Appeal dismissed, 
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Bankim Chandra v. Anjali Roy* (Untwalia J.). 


` port of the children. 


-pealable or not. 


“ALR, 


against ` order of Shiv .Kumar- 
Ranchi, DÌ- 20-9- 


1971, 
Sinha, - Judl, Commr., 
1969. 


= (A) Hindu Marriage Act (1955), Sec- © 
tion 24 — No monthly allowance can 
be granted under Section .24 for the sup- 
(Para 3) 


(B) Hindu Marriage Act (1955), Sec- 
tion 24 — Fixing the amount of main- 
tenance and the amount of costs to meet 
the expenses of litigation are matters ` 
wholly within the jurisdiction of the 
court under S. 24 with which the High 
court will not interfere in revision. 
(X-Ref :— Civil P. C. (1908), S. 115). 

(Paras 4 & 5) 

Cases Referred: T Paras 

(1965) AIR 1965 Him.Pra 12 (V 52), , 

Smt. Shushila Devi v. Dhani Ram 2 
(1964) AIR 1964 Orissa 122 (V 51) = 
ILR (1964) Cut 354, Smt. Sneha- 

lata v. Jagadish Dansana ‘2 


. (1961) AIR 1961 Punj 508 (V 48) = 


ILR (1960) 2 Puni 769, Dr. Tarlo- 
chan Singh v. Smt. Mahinder 
= Kaur 2 
OOD AIR 1960 Andh Pra 30 
(V 47) = ILR (1958) Andh Pra 
999, B. Saraswathi v. B. Krishna- 
murthy 2 
(1960) AIR 1960 Bom 315 (V 47) = 
ILR (1960) Bom 164, Prithyiraj- 
sinhji v. Bai Shivprabha Kumari 2 
(1959) ATR 1959 Cal 455 (V 46), 
Sobhana Sen v. Amar Kanta Sen ° 2 
(1959) AIR 1959 Madh -Pra 187 
(V 46) = 1958 MPLJ 246, Rukh- ., 
manibai v. Kishanlal Ramial 2 


Sunil Kumar Choudhuri. for Peti- 
tioner; L. K. Choudhury, for Opposite 
Party. 


ORDER :— In the title suit filed by 
the wife under the Hindu Marriage Act, 
1955 (hereinafter called the Act) an 
interim order has been made under Sec- 
tion 24 of the Act in favour of the 
wife. The husband has come up in 
revision as also in miscellaneous first 
appeal to this Court. © >» 


2. There is a dispute between the 
various High Courts as to whether an 
order under Section 24 would be ap- 
Many High Courts have 
taken the view that under Section 28 
such an order would be appealable (vide 
Sobhana Sen v, Amar Kanta Sen, AIR 
1959 Cal 455; Rukhmanibai v. Kishanlal, 


` ATR 1959 Madh Pra 187; Snehalata v. 


Jagadish, AIR 1964 Orissa 122; Tarlo- 
chan Singh v. Mahinder Kaur, AIR 1961 
Punjab 508 and Smt. Shushila Devi v. 
Dhani Ram, AIR 1965 Him Pra 12. A 
contrary view has been taken in B. 
Saraswathi: v. B. Krishna Murthy, AIR 
1960 Andh Pra 30 and Prithyirajsinhji 
v. Bai Shivprabhakumari, AIR 1960 Bom 
315. Section 28 of the Act reads thus— | 
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“All decrees and orders made by the 
Court in any proceeding under this Act 
shall be enforced in like manner as 


the decrees and orders of the court made- 


in the exercise of the original zivil 
jurisdiction are enforced, and may be 
appealed from under any law for the 
fime being in force: 


Provided that there shall be no ap- 
peal on the subject of costs only.” 
I am inclined to take the view that this 
section does not make any decree or 
order under the Act appzalable but it 
says that the decree or order may be 
appealed from under any law for -the 
time being in force. It does not say 
“in accordance with any law for the 
time being in force”. The phrase 
“under any law”, in my opinion, must 
mean appealable under any law. One 
has to go to the Civil Procedure Code 
for that purpose where the final adfudi- 
cation having the force of decree under 
the Act will be appealable because it 
will be a decree under Sec. 2 (2) of the 
Code of Civil Procedure. The bar in 
the proviso to Section 28 is that even 
the cost forming part of the decree will 
be appealable as a decree under the Code 
of Civil Procedure but still it will not 
be appealable under the Act. The rea- 
sons given to the contrary in the deci- 
sion of the Himachal Pradesh, if I may 
say so with respect. do not commendi to 
me. I find myself in respectful agree- 
ment with the view expressed by the 
Bombay and Andhra Pradesh High 
Courts. But sitting singly I do not 
propose to decide this point finally. I 
shall assume in favour of the respon- 
dent that the order is not appealable 
and shall consider on merits the vevi- 
sion only. 


3. Coming to th2 merits of the 
order, I find that the learned Jucicial 
Commissioner has allowed maintenance 
to the wife not only for her surport 
but also for the support of her three 
children all of whom are above the age 
of 10. Ordinarily she would not be 
entitled to their custody. But that 
apart let me read Section 24 of the Act— 


“Where in any proceeding under this 
Act it appears to the court that ec:ther 
the wife or the husband, as the case 
may be has no independent income 
sufficient for her or his support and 


the necessary expenses of the proceed- 
fing, it may, on the aplication of the 
wife or the husband, order the resoon- 
dent to pay to the petitioner the ex- 
penses of the proceeding, and morthly 
during the proceeding such.sum as, hav- 
ing regard to the petitioner’s own income 
and the income of the respondent. it 
may seem to the court to be reasonzble” 
(underlining mine). 
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It would thus be seen that an order 
can be made if the petitioner’ has no 
independent income sufficient for her 
or his support. No monthly allowance 
can be granted under Section 24 for the 
support of the children. That being so, 
the grant of monthly allowance of Rs. 
325/- not only for the support of the 
respondent but also for the support of 
the three children is contrary to law 
and has been made by ccmmitting an 
illegality in exercise of the jurisdiction 
A ig Court under Section 24 of the 

ct, 

4. Learned counsel for the peti- 
tioner also contended that the income of 
the petitioner was low and at best more 
than one-fifth of his income which he 
has admitted to be Rs. 441/- per month 
ought not to have been allowed. I am 
not impressed by this argument. Tak- 
ing into consideration the facts and the 
circumstances of the case and especial- 
ly the ex parte evidence adduced before 
the learned Judicial Commissioner. on 
that account alone, I could not have 
felt persuaded te interfere with the 
order of the Court below. 

5. Learned Counsel for the peti- 
tioner then submitted that the amounti- 
of Rs. 600/- awarded to meet the ex- 
penses of the litigation is high and ex- 
cessive. That is again a matter which 
is wholly within the jurisdiction of thel’ 
Court below., Even in appeal I would 
not have interfered with this, as, in 
my opinion, the amount is not high 


6. For that first reason given by 
me above, the amount of Rs. 325/- per 


month cannot be maintained for the 
wife alone. A sum of Bs. 100/- per 
month would be quite reasonable and 


sufficient in my opinion. I, therefore, 
allow the civil revision, modify the order 
of the Court below in the matter of 
monthly allowance and substitute the 
figure of Rs. -325/- by Rs. 100/- only: 
that is to say. the petitioner will have 
to pay by the date specified by the 
Court below to the opposite party Rs. 
100/- per month. The award of Rupees 
600/- is maintained. The miscellaneous 
appeal is dismissed as being infructuous. 
There would be no order as to cost. 
Order accordingly. 
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Siai Sinha, Petitioner v. Shivadhari 
Sinha and others, Opposite Parties. 

Civil Revision No. 1525 of 1968. D/- 
3-3-1971. against order of Nawal 
Kishore Prasad. Munsif. Second Court. 
Sitamarhi, D/- 20-8-1968. 
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82 Pat. [Prs 1-4] 
(A) Civil Procedure Code (19908), 
Order 8, Rule 1 — Written statement 


— The Court will be justified in not 
permitting the defendant to file the 
written statement after considerable 
lapse of time from the first hearing, 
when the summons has been duly serv- 


ed on him. (Para 2) 
(B) Civil Procedure Code (1998), 
Order 8, Rule 10 — Failure to file writ- 
ten statement — Effect —— When a suit 


is not placed for ex parte hearing, a 
defendant can take part in the hearing 
of the suit even without filing a writ- 
ten statement and cross examine the 
plaintiff's witnesses, as non-filing of 
the written statement will not amount 
to admission of all the facts pleaded in 
plaint. (X-Ref:— Civil Procedure Code 
(1988), Order 8, Rule 5). ' (Para 3) 


Thus where the defendant appeared 
before the Court for the first time after 
three years from filing of the suit and 


prayed for an adjournment for filing 
the written statement the court even 
though justified in not permitting him 


to file the written statement, could not 
. proceed ex parte when the suit was not 
placed for ex parte hearing. (Para 3) 


Cases Referred: Chronological Paras 


(1917) AIR 1917 Cal 269 (2) (V 4) 
= ILR 43 Cal 1001, J. B. Ross 
and Co. v. C. R. Scriven 


Umesh Chandra Prasad Sinha and 
Suresh Chandra Prasad Sinha, for Pati- 
tioner; Shanti Kumar and Nirmalesh 
Kumar Sinha. for Opposite Parties. 


. ORDER:— Siai Sinha, the petitioner 
in this civil revision application, was 
added as a defendant in the suit by 
the court below by order No. 50 dated 
20-3-1965 (in the original order sheet 
‘64’ seems to be a mistake for 65). Sum- 
mons was served on this newly added 
defendant, as would appear from order 
No. 58 dt. 10-7-1965. The petitioner did 
not appear and did not file any written 
statement for about 3 years. He appear- 
ed for the first time on 20-3-1968 
and filed a petition stating there 
in that by rumour he had heard that 
20th of August. 1968 was the date fix- 
ed in the case. He prayed for time to 
file written statement. The court be- 
low by order of the date has refused 
to permit him to file any written state 
ment and, has also not permitted him 
to be present at, and take part in, the 
hearing of the suit. He has come up 
in revision. 


2. In this Court a plea îs taken 
that summons was not actually serv- 
. ed on the petitioner; it was fraudulently 


Siai Sinha v. Shivadhari Sinha (Untwalia J) 


“AL RB. 


served bala bala. In the petition filed 
in the court below this plea was not 
taken either expressly or, as I interpret 


‘the petition, even by necessary implica- 


tion. In my opinion this plea is not 
correct. Under Order 8, Rule 1 of the 
Code of Civil Procedure. the petitioner 
had to file his written statement at or 
before the first hearing or within such 
time as the Court may permit. He did 
not do so. After a lapse of 3 years 
the court below was justified in not 
permitting him to file any written state- 
ment. That portion of the order of 
the Court below by which the permis- 
sion to file written statement has not 
been accorded is correct and is not 
being interfered with. 


3. The suit, however, was not 
taken up for hearing ex parte against 
the petitioner nor was it ordered to be 
so taken up. The position of law in 
such a case is that a defendant, even 
without filing a written statement, can 
take part in the hearing of the suit. 
He may cross-examine the plaintiffs}. 
witnesses to demolish their version in 
examination-in-chief. Without written 
statement, however, he cannot be per- 
mitted to cross-examine the witnesses 
on questions of fact which he himself 
has not pleaded nor can he be allow- 
ed to adduce evidence on questions of 
fact which have not been pleaded by 
him by filing any written statement. It 
should be further made clear that if 
a defdt. files a written statement and 
does not controvert the allegations in 
the plaint then tacitly the fact not 
controverted is said to be admitted, but 
if he does not file written statement, it 
cannot be said that he has admitted all 
the facts pleaded by the plaintiff [see for 
reference a Bench decision of the Cal- 
cutta High Court in J. B. Ross and Co, 
v. C. R. Scriven, ILR 43 Cal 1001 = 
(AIR 1917 Cal 269 (2))]. Keeping this 
position of law clearly in mind, the 
court below is directed to permit the 
petitioner to take part in the proceed- 
ings in the suit at the time of the hear- 
Ing, 


4. In the result, the application 
js allowed to the extent and in the man- 
mer indicated above. Since no major 
opposite party has appeared, there 
would be no order as to cost. 


Application allowed. 
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S. N. P. SINGH AND KANHAI- 
YAJI, JJ. 


Industrial Finance Corporation of 
India and another, Petitioners v. Tha- 
kur' Paper Mills Ltd. and another, Res- 
pondents. 


Civil Writ Jur. Case No. 885 of 1969 
and Civil Revn. No. 836 of 1969, D/- 
27-2-1971. 


(A) Industrial Finance Corporstion 
Act (1948), Section 30 — Claim proc2ed- 
ings under Section 30 are in the nalure 
of suits contemplated by Section 141, 
Civil P. C. and the District Judge act- 
ing under Section 30 has power to ap- 
point a Receiver under Order 40, Rube I, 
Civil P. C. (X-Ref:— Civil FP. C. (1808), 
Section 141 and Order 49, Rule 1). AIR 
1963 Puni 555, Dist. (Para 7) 


(B) Industrial Finance Corporation 
Act (1948), Section 30 — By not filing 
a regular suit for realisation of its 
dues under Section 89 or by not get- 
ting a Receiver appointed under Sec- 
tion 69-A of the T. P. Act, Corporation 
does not lose its right to get a Recei- 
ver appointed under Order 40, Rule 1, 
Civil P. C. It can choose any one of 
the different modes or remedies pres- 
cribed by law. (X-Ref:— T. P. Act 
(1882), Sections 69 and 69-A) (A-Rez :-— 
Civil P. C. (1908), Order 40, Rule 1). 

(Para 10) 

(C) Civil P. C. (1998), Order 40, 
Rule 1 — Court should appoint a Re- 
ceiver in a mortgage suit as in the suit 


of any other nature when it is just 
and convenient to do so. (1884) 25 Ch. 
D. 238 and (1914) 1 Ch. D. 954 and 


1898) ILR 14 Bom 431 and (1911) 13 
Ci a 495 and (1913) 17 Cal WN 16, 
Rel. on. (Para 11) 
Cases Referred: Chronological Paras 
(1963) AIR 1963 Punj 555 (V 50) = 
ILR (1963) 1 Punj 840, Swaya Mal 
Sant Ram v. Punjab Financial 
Corporation 8 

(1914) 1914-1 Ch. D. 954 = 110 
LT 759, Crompton and Co. Ltd., 
Player v. Crompton and Co. - 
Lid. 

(1913) 17 Cal WN 16, Eastern Mort- 
gage and Agency Co. Ltd. v. 
Fakuruddin Mohammed Chow- 
dhary 11 

(1911) 13 Cal LJ 495. Weatherall 
v. Eastern Mortgage Agency Co. 11 

(1890) ILR 14 Bom 4él, Jaikis- 
sondas Gangadas v., Zenabai and 
Kazi Mahomed Miya Dada Miya H 

(1884) 25 Ch D 238 = 53 LJ Ch 
199, Tillett v. Nixon 11 


Ray Paras Nath and Girijapati 
Sanyal, for Petitioners; Shreenath Sir.gh, 
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T. F. Corpn. of India v. Thakur Paper Mills 


[Prs, 1-3] Pat. 83 


Shankar Prasad and Tarakant Jha. 
Respondents. 

KANHAIYAJI, J.:— The writ 
plication under Article 227 of 
Constitution and the civil revision ap- 
plication under Section 115 of the 
Code of Civil Procedure, both filed by 
the petitioners, arise out of the same 
proceeding before the District Judge, 
Darbhanga, under Section 30 of the 
Industrial Finance Corporation Act (XV 
of 1948), hereinafter called ‘the Act’. 
read with Order 40, Rule 1 and Sec- 
tion 151 of the Code of Civil Procedure. 
hereinafter called ‘the Code’. 


2. M/s. Thakur Paper Mills Ltd., 
respondent-opposite party No. 1, here- 
inafter referred to as ‘the Company’, 
applied for, arrd requested the peti- 
tioner, the Industrial Finance Corpo- 
ration of India, hereinafter referred to 
as ‘the Corporation’, for, lending and 
advancing a sum of Rs. 20 lakhs. to 
which the Corporation agreed. The 
company executed a registered deed of 
English mortgage in favour of the Cor- 
poration on the 28th June, 1962, mort- 
gaging its entire assets in favour of 
the Corporation, and the Corporation 
advanced a sum of Rs. 18,76,000/- in 
various instalments. The Company fail- 
ed to make the payments as stipulated 
in the aforesaid mortgage. The Cor- 
poration filed a case under Section 30 
of the Act before the District Judge 
of Darbhanga for realisation of the 
entire dues, then amounting to Rupees 
19,61,476.36 paise by sale of the mort- 
gaged properties. The case was re- 
gistered as Miscellaneous Case No. 33 
of 1967 of that court. 


3. It is stated in the applica- 
tions that the General Manager, the 
Chief Technical Officer and the Branch 
Manager of Calcutta, all of the Corpo- 
ration, made a local inspection of the 
factory site of the Company situated at 
Samastipur and found that the plant 
and machineries were not properly 
maintained. It is also stated in the 
applications that as a result of the ins- 
pection and enquiries, it became known 
that the Company had leased out the 
buildings and structures, being parts of 
the mortgaged properties, to. various 
persons without the consent of the 
Corporation. The application filed for 
appointment of a receiver also contain- 
ed statement that under clause 5 (10) 
of the mortgage. the Company was 
precluded from exercising its powers 
of granting lease in respect of any 
part of the mortgaged property with- 
out the prior consent in writing of the 
Corporation. It was further stated in 
the applications that due to the de 
teriorating condition of the plant and 
machineries, there was imminent dan- 


for 


ap- 
the 
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_ ger of rapid diminution in their value, 
and, as such, the Corporation was en- 
titled to have a receiver appointed by 
the Company under Section 69-A of 
the Transfer of Property Act and 
under clause 5 (7) of the mortgage 
deed. It was claimed that in the case 
of an English mortgage the mortgagee 
was entitled to sell the property for 
default of payment of interest and so 
the appointment of a receiver should 
be made almost as a matter of course. 
The Company, on the other hand, ob- 
jected that the Act did not contain any 
provision for appointment of a recai- 
ver, nor had the case’ for appointment 
of a receiver been made out. 


4, The Act was passed to estab- 
lish the Industrial Finance Corpora- 
tion of India for the purpose of mak- 
ing medium and long-term credits more 
readily available to industrial concerns 
in India, particularly in circumstances 
where normal banking accommodation 
was inappropriate. The object was to 
advance loan to industrial concerns for 
industrial development. This was fol- 
lowed by the State Government where 
also another Act known as the State 
Financial © Corporation Act 
similar provisions was passed. In this 
ease, the Corporation and the State 
Financial Corporation had made ad- 
vances to the Company on the same 
security. Subsequently, there was de- 
fault in payment of the loan amount. 
Both these mortgagees prayed for ad 
interim injunction. In view of the fact 
that the subject-matter was the same, 
injunction was granted in the case fil- 
ed by the State Financial Corporation, 
and there was no objection by the Cor- 
poration. Thereafter, both the mcrt- 
gagees filed applications for appoint- 
ment of a receiver on the grounds 
stated above. 


5. The learned District Judge, 
after hearing the parties, found: tnat 
the prayer for the appointment of a 
receiver was not just and proper for 
the reasons given in his order. and, 
consequently, he rejected both the ap- 
plications -for appointment of the recei- 
ver. The petitioners have filed the 
two applications, as stated above, against 
the order passed by the District Judge, 
challenging its legality. 

6. Mr. Ray Paras Nath, appear- 
ing for the Corporation, submitted that 
the District Judge has failed to exer- 
cise the jurisdiction vested in him in 
this case. His submission was that a 
receiver should have been appointed in 


the case as a matter’ of course. Mr. 
Shreenath Singh, appearing for the 
Company, on the other hand, submit- 


ted by way of a preliminary objection 
that the District Judge had no power 
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containing | 


A. L R. 
to appoint a Receiver in a proceeding 
under Section 30 of the Act. -His sub- 
mission was that there being no provi- 
sion for appointment of a receiver in 
the Act which is. a complete code by 
itself, the District Judge could not have 
taken the aid of the provisions of the 
Code for appointment of a receiver. 


T. I would, therefore. first consi- 
the point whether the District 
Judge, while acting under Section 30 
of the Act, had the power to order for 
the appointment of a receiver or not. 
Section 30 of the Act contains special 
provisions for enforcement of claims 
by the Corporation. Section 30 (1) of 
the Act provides as under: 
. “Where an industrial 
breach of any agreement, makes any 
default in repayment of any loan or 
advance or any instalment thereof or 
otherwise fails to comply with the terms 
of its agreement with the Corporation or 
where the Corporation requires an in- 
dustrial concern to make immediate re- 
payment of any loan or advance under 
Section 29 and the industrial concern 
fails to make such repayment, then, 
without prejudice to the provisions of 
Section 28 of this Act and of Section 
69 of the Transfer of Property Act, 
1882 (IV of 1882), any officer of the 
Corporation generally or especially au- 
thorised by the Board in this behalf 
may apply to the District Judge with- 
in the local limits of whose jurisdiction 
the industrial concern carries on the 
whole or a substantial part of its busi- 
ness for one or more of the following 
reliefs namely :— 


concern, in 


(a) for an order for the sale of 
the, property pledged, mortgaged, kypo- 
thecated or assigned to the Corpora- 
tion as security for the loan or ad- 
vance, or 

(b) for - transferring the manages 
ment of the industrial concern to the 
Corporation, or 

(c) for an ad interim injunction 
where there is apprehension of the 
machinery or the equipment being re- 
moved from the premises of the indus- 
trial concern without the premission of 
the Board.” 

Under Section 141 of the Code, the 
procedure provided in the Civil Proce- 
dure Code in regard to suits shall be 
followed, as far as’ it can be made ap- 


plicable, in all proceedings in any 
court of civil jurisdiction; and, the 
proceedings spoken of in this section 


refer to original matters in the nature 
of suits, such as proceedings in pro- 
bate, guardianship or so forth. The 
procedure provided in the Code has 
been construed to mean independent 
proceedings in the nature of' a suit. 
The question, therefore, that arises for 
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our consideration. is whether the rro- 
ceedings under Section 30 of the defeated. The 
Act are the proceedings contemplated receiver if it 
by Section 141 of the Code. In the 
proceeding under Section 30 of the 
Act. the Corporation in the circum- 


stances mentioned therein has to apply 
to the District Judge for the relief or 
reliefs stated above. In a suit alsa, a 
party has to make out a cause of action 
and has to claim a certain relief end, 
after the trial, the court passes a de- 
cree in favour of the plaintiff or dis- 
misses the suit. Therefore, the spezial 
provisions for enforcement of claims by 
the Corporation are very similar to 
the proceedings in the nature of the 
suit. I am, therefore, of opinion that 
a proceeding under this section is a 
proceeding of the kind contemplated by 
Section 141 of the Code, and, as such, 
the District Judge, while acting under 
that section, had the power to appecint 
a receiver under Order 40. Rule 1 of 
the Code. 


8. Reliance was placed by Mr. 
Shreenath Singh on a decision of the 
Punjab High Court in Swaya Mal Sant 
Ram v. The Punjab Financial Corpo- 
ration, AIR 1963 Punj 555. In~- that 
case, in a proceeding for investigation 
of the claim of the Corporation under 
the provisions of the State Financial 
Corporation Act, the debtor concerr.ed, 
while resisting the petition, made an 
application that the Punjab Naticnal 
Bank and some others should be im- 
pleaded as parties. The application -was 
rejected by the District Judge. In re- 
vision before the High Court, it was 
contended that the District Judge shuld 
have taken into account Rule 4 of 
Order 34 of the Code. Shamsher Baha- 
dur, J., held that the application to 
have other parties impleaded could not 
be said to form a claim of the incus- 
trial concern, and. therefore, the provi- 
sions of Order 34, Rule 4 of the Corde 
were not applicable. The learned Judge 
also observed that the Civil Procedure 
Code was not generally applicable to 
any application made by a party agamnst 
whom claim was made. The court -was 
not considering whether an application 
for appointment of a receiver was a 
proceeding within the meaning of Sec- 
tion 141 of the Code. There is noth- 
ing in Section 30 of the Act to say that 
the procedure laid down in Order 40 
of the Code is not applicable to a claim 
proceeding under the Act. Therefore, 
we have got to follow the procedure 
provided in the Code as far as it zan 
be made applicable to a proceecing 
under Section 30 of the Act. 


9. The power of the court to 
appoint a receiver under Order 40 of 
the Code is to be exercised for tre- 
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venting the ends of justice from being 

court can appoint a 
is just and convenient. 
In the matter of appointment of a re- 
ceiver of the property in dispute, the 
court has a wide discretion; but it will 
not appoint a receiver unless from the 
materials brought to its notice it is 
satisfied that it is just and convenient 
to do so. Before coming to the merit 
of the application, it is better to refer 
to some of the provisions of the Act, 
Section 28 provides that, 

; “Where any industrial concern 
which is under a liability to the Cor- 
poration under an agreement makes 
any default in repayment of any loan 
or advance or any instalment thereof 
or otherwise fails to comply with the 
terms of its agreement with the Cor- 


poration, the Corporation shall have 
the right to take over the manage- 
ment of the concern, as well as the 


o to transfer by way of lease or 
S e”, 

The Corporation has not exercised 
p powers under Section 28 of the 
ct. 


10. In this connection, some 
provisions of the Transfer of Property 
Act may also be noticed where English 
mortgagees are given special powers. 
A mortgagee (English mortgagee) in the 
cases provided under Section 69 of the 
Transfer of Property Act has, subject 
to the provisions of the section, power 
to sell or concur in selling the mort- 
gaged property, or any part thereof, in 
default of payment of the mortgage- 
money. without the intervention of the 
Court. Section 69-A (1) of the Trans- 
es of Property Act further provides 

at, 


“a mortgagee having the right to 
exercise a power of sale under Sec- 
tion 69 shall, subject to the provisions 
of sub-section (2), be entitled to ap- 
point, by writing signed by him or on 
his behalf, a receiver of the income of 
the mortgaged property or any part 
thereof”. 

Sub-section (2) of Section 69-A provides 
the procedure for such appointment. 
The notion that a mortgagee can ap 
point a private receiver has been bor- 
rowed from the English law. The Cor- 
poration did not proceed under these 
provisions, rather it preferred to ap- 
proach the court for enforcement of its 
claims under the special provisions of 
Section 30 of the Act. It was urged 
on behalf of the Company that when 
the Corporation has neglected to en- 
force its rights which were conferred 
on it without the intervention of the 
court, it should be held that it was 
not just and convenient to appoint a 
receiver. It was also pointed out that 
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the Corporation could have filed a suit 
for realisation of its dues under the 
ordinary jurisdiction; but having cho- 
sen the special provisions of the Act, 
the Corporation has forfeited its right 
to have a receiver appointed. In my 
opinion, there is no merit in this ob- 
jection. It is true that different courses 
were open to the Corporation for rea- 
lisation of its dues; but it does not 
lose its right to get a receiver appoint- 
ed if it chooses to follow in its own 
discretion one of the modes prescribed 
by law. 


ll. Mr. Ray Paras Nath submit- 
ted that in the circumstances the court 
should have appointed the receiver as 
a matter of course; and having not 
dene so, it has failed to exercise the 
jurisdiction vested in it by law. Re- 
liance was placed on some English as 
well as Indian decisions. In Tillett v. 
Nixon, (1884) 25 Ch. D. 238, it has 
been held that although the mortgagee 
might, under the Convevancing Act, 
1881, appoint a receiver without coming 
to the Court, it was more desirable, 
where an action was pending. that the 
appointment should be made by the 
Court under the Judicature Act, 1873. 
It is not necessary to go into the de- 
tails of this ease, because the receiver 
was appointed under the Judicature 
Act, 1873, of England. 
and Co. Ltd., Player v. Crompton 
Co. Ltd, (1914) 1 Ch. D. 954, it was 
held that when the security became 
enforceable, the plaintiffs were entitled 
to the appointment of a receiver, It 
was a case of equitable mortgage, and, 
in that connection, it was observed 
thai the right to the appointment of 
a receiver is one of the ordinary rights 
which accrue to a mortgagee, and espe- 
cially to an equitable mortgagee who 
has no means of taking possession and 
whose security has become realizable as 
one of the steps in such realization. 
In Jaikissondas Gangadas v. Zenabai 
and Kazi Mahomed Miya Dada Miya, 
(1890) ILR 14 Bom 431, Sargent, C. J., 
observed :— 


and 


“No doubt under the old practice 
of the Court of. Chancery it was not 
usual to do so, except under very spe- 
cial circumstances. But in England it 
appears that the practice has been al- 
tered since the passing of the Judica~ 
ture Acts The words are: ‘A 
mandamus or an injunction may be 
granted or a receiver appointed by an 
interlocutory order of the Court in all 
cases in which it shall appear to the 
Court to be just or convenient that 
such order should be made, and‘ any 
such order may be made either un- 
conditionally or upon such terms and 
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ea as the Court shall think 
just.’ 

Thus, it is manifest that the principle 
of ‘just and convenient’ should be the 
guiding factor for appointment of a 
receiver, In Weatherall v. Eastern Mort- 
gage Agency Co., (1911) 13 Cal LJ 495, 
it was held that the appointment of a 
receiver was a matter entirely within 
the discretion of the court, in the ex- 
ercise of which it would be guided by 
a consideration of the circumstances of 
the particular case. The same view 
has been accepted in the Eastern Mort- 
gage and Agency Co. Ltd. v. Fakurud- 
din Mohammed Chowdhury, (1913) 17 
Cal WN 16. In my opinion, it is now 
settled that the court should appoint a 
receiver in a mortgage suit as in a suit 
of any other nature when it is just and 
convenient to do. so. 


12. The application for appoint- 
ment of receiver in the court below was 
mainly based on the ground that the 
machineries would decay since they 
were not properly maintained. It was 
urged that there was a danger of the 
property being dissipated as they were 
not being properly maintained. There 
was also a danger of irreparable mis- 
chief to the property. The learned 
District. Judge in this connection has 
observed that “there is no allegation 
that the opposite party are removing 
the machineries, nor can there be any 
cause for such complaint on account of 
the fact that ad interim injunction has 
already been granted in favour of the 
Industrial Corporation”. 


13. It cannot be disputed that 
when the machineries are left idle, they 
must be properly looked after other- 
wise they would get rusted. It has 
been submitted on behalf of the Com- 
pany that experts are in its employ- 
ment and they are looking after the 
machineries properly. In Miscellane- 
ous Case No. 34 of 1967 by the State 
Financial Corporation, an ad interim in- 
junction has been issued, and it is al- 
ready stated in the order of the Dis- 


trict Judge that the petitioner was 
satisfied with the said order. In the 
circumstances, it is apparent that the 


machineries are not being wasted, be- 
cause they are properly maintained by 
the experts. The appointment of the 
receiver will only increase the cost and , 
disturb the present arrangement. 


14. It has also been contended on > 
behalf of the petitioner that the Com- 
pany has committed breach of the 
agreement by granting lease in respect 
of part of the mortgaged property 
without the prior consent in writing of 
the Corporation. In the counter-affida- 
vit filed on behalf of the Company, it is 
stated that the alleged lease made by 
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the Company was of a very temporary 
nature which was created simply to 
raise fund for meeting the recur-ing 
expenses of the factory in its upk=ep. 
As such, the lease was not prohibited 
by the terms of the mortgage bond. 


Thus, there had been no breach of the. 


stipulation made in the mortgage bond. 
In this situation, it is not possible to 
decide a disputed question of fact rais- 
ed by the parties. In-my opinion, the 
District Judge, in the circumstances of 
the case, has rightly come to the on- 
clusion that it was not just and proper 
to appoint a recelver in the case, 
15. For the reasons stated above, 
I find no merit in the applications. As 
a result, both the applications fail. and 
they are dismissed; but, in the cir- 
cumstances of the case, there will be 
no order for costs. 
S. N. P. SINGH, J.:— 16. I agree 
Petitions dismissed. 


AIR 1972 PATNA 87 (V 59 C 2¢) 
B. N.. JHA AND B. D. SINGH. JJ. 


Baleshwar Prasad Choudhary, Ap- 
pellant v. Lal Bahadur Prasad Ckou- 
dhary and others, Respondents. 


A. F. A. D. No. 719 of 1966, D/- 
24-2-1971, against order of Manorarjan 
Prasad 2nd AddL Dist. J.. Darbhanga, 
D/- 29-7-1986. 


(A) Bihar Money Lenders (Regaila- 
tion of Transactions) Act (7 of 1989), 
Section 4 — Bar of suit by money ken- 
der for recovery of loan — Suit by 
plaintiff for recovery of loan based on 
hand note of the date on which plain- 
tiff was registered as a money lender 
-— Held that the suit was not barred 


under Section 4. (Para 8) 
(B} Limitation Act (1908), Section 
19 — Acknowledgment — Proof — 


Where the second hand note recites that 
it is being executed for a cash considera- 
tion but it is proved that it is not 
executed for a fresh cash consideration 
but in lieu of the previous dues of the 
hand note in suit the second hand rote 
constitutes acknowledgment of the pre- 
vious hand note notwithstanding that 
there is no mention of previous dues in 
the second hand note. (Para 10) 


(C) Civil P. C. (1908), Section 160 
~- Mixed question of law and fact — 
When in arriving at the finding as to 
the question of acknowledgment of 
liability the court, wrongly construing 
the provisions of Section 19 of the Limi- 
tation Act, comes to a conclusion that 
the facts proved in the case do not con- 
stitute an acknowledgment of liability, 
it is certainly a mixed question of _aw 
cas aR el BE aa Ne rd mea 
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and fact, and the High Court is quite 
competent to interfere with the judg- 
ment of the court. (Para 11) 

(D) Evidence Act (1872), Section 95 
—- Latent ambiguity in document — 
When the language is clear but the 
statement does not refer to the existing 
facts or circumstances, the question of 
latent ambiguity arises and in that case, 
under Section 95 of the Evidence Act, 
oral evidence or circumstances are ad- 
missible to clarify the meaning of the 
document. 


Thus where second hand note re- 
cites that it is being executed for a cash 
consideration but it is found that the 
second handnote was not executed for 
a fresh cash consideration but in lieu 
of the previous dues of the hand note 
in suit it is a clear case of latent am- 
biguity and for the construction of the 
hand note. oral evidence and circum- 
stances will have to be taken into consi- 
deration. (Para 10) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1118 (V 54) = 

1967-1 SCR 190, Jiwanlal Acha- 
riya v. Rameshwarlal Agarwalla 3 
(1965) 1965 BLJR 247 = [LR 45 
Pat 588, Mahasukhram Seth v 
Sheo Prasad Seth 8 
(1959) AIR 1959 Pat 69 (V 46) = 
1958 BLJR 792, Ram Dular Das 
v. Jamuna Dhar Jha 
(1949) AIR 1949 Pat 364 (V 36) = 
ILR 27 Pat 122. Md. Murtaza v. 
Abdul Rahman 10 
(1926) AIR 1926 Mad 452 (V 13) = 
50 Mad LJ 36. Kesavaramayya v 
Visamsetti Venkataratnam 10 


K. D. Chatterjee and Rajeshwar 
Dayal, for Appellant; Lal Narayan Sinha. 
Lakshman Saran Sinha. Krishna Nan- 
dan Pd. Singh, Ram Kumar Sharma and 
Prasant Vedasen (D. R. Guardian), for 
Respondents. 

B. N. JHA, J.:— As complicated 
questions of law were involved, the case 
was referred to a Division Bench. 
Hence, it has been placed before us. 


2. There is: no dispute in this 
case that Lal Bahadur Choudhary (de 
fendant No. 1) borrowed a sum of Rs. 
3,500/- from the plaintiff and in token 
thereof he executed -a handnote on 
November 1, 1955, stipulating to pay 
interest at the rate of one per cent. 
per month. A suit for recovery of the 
aforesaid sum, namely, Rs. 3,500/- to- 
gether with the interest amounting to 
Rs, 2,537/8/- was instituted on Novem- 
ber 16, 1961. The suit apparently is 


- barred by limitation, but the limitation 


is tried to. be saved by the plaintiff on 
the ground that defendant No. 1 execut- 
ed a fresh handnote on October 27. 
1958 and, as such, fresh period of limi- 
tation started from that date. The Civil 
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Courts were closed for the annual vaca- 
tion from October 9 to November 15, 
1961 and re-opened on November 16, 
1961, and herce the suit was filed on 
the reopening day. It may be stated 
here that the plaintiff had brought the 
suit originally on - the basis of the 
handnote dated October 27,: 1958 but 
subsequently,- he got the plaint amend- 
ed and the suit, as it stands at pre- 
sent, is for the recovery of the loan of 
Rs. 3,500/- taken on the basis of the 
previous handnote dated November 1, 
1955 and interest ‘from that date til 
the date of the institution of the suit 
at one per cent. per month is sought 
to be recovered on the aforesaid sum 
ef Rs. 3,500/-. 


3. The defence in this case was 
that (i) the suit was barred by limita- 
tion; (ii) the loan under the handnote 
dated November 1, 1955 was paid off 
long before the handnote of October 27, 
1958 when a fresh loan of Rs. 4,700/- 
was taken and, subsequently, the dues 
under this handnote were also paid off 
by executing another handnote, but 
the handnote dated October 27, 1958 
was not returned to the defendants and 
(iii) that the suit is not maintainable 
under the provisions of Section 4 of the 
Bihar Money Lenders Act, as the plain- 
tiff was not a registered money lender. 


4. Before the trial court the plea 
of payment failed. In the opinion of 
the trial court, the handnote (Exhibit 1/a) 
dated October 27, 1958 was not execut- 
ed on account of the dues of the hand- 
note of November 1, 1955 but it was 
executed for a fresh loan and as such 
the handnote of October 27, 1958 could 
mot be regarded as an  acknowledg- 
ment of the dues under the handnote 
in suit and as such thé suit was held 
to be barred by limitation The de- 
fence regarding the bar of Section 4 of 
the Bihar Money Lenders Act to the 
maintainability of the suit was not 
pressed at the time of hearing of the 
suit perhaps in view .of the fact that 
the plaintiff had filed the registration 
certificate (Exhibit 4). On the above 
findings, the suit was dismissed. In the 
lower appellate court, when the hear- 
ing of the appeal was about to be con- 
cluded, an application was filed by the 
appellant on July 18, 1966 stating that 
if for any reason the handnote dated 
October 27, 1958 (Exhibit i/a) could 
not be treated as an acknowledgement 
of the original handnote of November 


a, 1955 (Exhibit 1), then a decree may. 
be passed in favour of the plaintiff-ap- - 


pellant on the basis of the handnote of 
October 27, 1958, on the materials on 
the record. The: lower appellate court 
disbelieved the story of payment so 
far as the dues under the handnote in 
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suit was concerned and held that as 
the handnote (Exhibit 1/a) dated Octo- 
ber 27, 1958, was ‘executed in respect of 
the dues of the handnote (Ext.1) dated 
November 1, 1955 no fresh considera- 
tion passed at the time of the execution 
of the second handnote (Exhibit 1/a). 
In the view of the lower appellate 
court, the handnote (Exhibit 1/a) could 
not be regarded as an acknowledge- 
ment of the dues under the handnote 
(Exhibit 1). Therefore, the suit on the 
basis of the handnote (Exhibit 1) dated 
November 1, 1955, was held to be bar- 
red by limitation. Though the plea 
of bar of Section 4 of the Bihar Money 
Lenders Act was not pressed at the 
time of the hearing of the suit before 
the trial court, but perhaps in view 
of the application of the  plaintiff-ap-~ 
pellant dated July 18, 1966, the lower 
appellate court allowed this plea to be 
raised if the handnote dated October 
27, 1958 (Exhibit 1/a) could be regard- 
ed as the basis of the suit. and in that 
view, the lower. appellate court has 
held that if the basis of the suit is the 
second handnote (Exhibit. 1/a), it must 
be held to be a loan, though notional, 
within the meaning of Section 4 of the 
Bihar Money Lenders Act. and as the 
plaintiff did not hold any money lend- 
ing licence, the suit was hit by ‘the 
aforesaid Section 4. In any view of 
the matter, the appellate court held 
that the plaintiffs suit could not suc- 
ceed and, therefore, the plaintiff’s appeal 
was dismissed. Hence, he has come up 
to this Court. 


5. In this case much confusion 
has been created by the plaintiff him- 
self. Originally, the plaintif brought 
the suit on the basis of the hand-note 
dated October 27, 1958 (Exhibit 1/a), 
the principal being Rs. 4,700/- and in- 
terest, Rs. 1,692/-. Thus. the claim was 
for recovery of Rs. 6,392/-. Before the 
written statement by the defendants 
was filed in the case. the plaintiff got 
his plaint amended by order No. 26 
dated February 11, 1963. He changed 
the cause of action for the suit and 
based his claim on the footing of the 
handnote dated November 1, 1955 (Ex- 
hibit 1), the principal being Rs. 3,500/-. 
He further alleged that when the 
aforesaid loan of Rs. 3,500/- dated Nov- 
ember 1, 1955 was going to be barred, 
defendant No. 1 agreed to change the 
hand note as Karta of his joint family 
and executed a fresh handnote for a 
sum of Rs. 4,700/- in respect of the 
previous handnote. The claim was also 
amended. The principal was mention- 
ed as Rs. 3,500/- and Rs. 2,537/8/- as 
interest from November 1, 1955 to Nov- 
ember 16. 1961 and the total claim was 
reduced from Rs, 6,392/- to Rs. 6,037/8/-. 


LOT 


Defendants Nos, 1 and 6 filed written 
statement on August 19, 1963, alleging 
that the dues under the handnote cated 
November 1. 1955 (Exhibit 1) had been 
paid off by them long before Oc-ober 
27, 1958 but the hand note was not 
returned. They denied the story that 
in lieu of the consideration of the 
previous hand note, defendant No. 1 
executed another hand note on Octo- 


ber 27, 1958 for a fresh advance. Vari- 
ous other defences were also raised 
which need not be considered at this 


stage. Therefore, on the pleadings of 
the parties, the issue before the zourt 
was whether the dues under the hand- 
note (Exhibit 1) had keen paid by the 
defendants and a fresh advance was 
given to them by the plaintiff on ceto- 
ber 27. 1958 under the handnote (Exhi- 
bit 1/a) or the handnot2 dated Oczober 
27, 1958 was executed for the corside- 
ration of the previous handnote (<xhi- 
bit 1). The court of appeal below has 
disbelieved the story of the dezence 
regarding plea of payment and has 
held that no fresh advance was made 
on October 27, 1958 at the time oz the 
execution of the second  handnote 
(Exhibit 1/a). 


6. The case has got to be cecid- 
ed on the pleadings of the parties and 
the issue raised therein. It is nobody’s 
case that the dues under the previous 
hand note merged into the dues o: the 
subsequent hand note and the comside- 
ration under the subsequent hand note, 
therefore, became a fresh loan. After 
amendment of the plaint, the couri had 
only to decide whether the dues of the 
previous handnote had been paid off 
by the defendants or not and, if not 
paid whether the suit was barred by 
law of limitation. The trial court 
negatived the plea of payment but held 
the suit to be barred by limitation. At 
the appellate stage. the  plaintiff-eppel- 
lant filed an application to the effect 
that if the hand-note dated October 27, 
1958 could not be treated as an acknow- 
ledgment of the original hanc-note 
dated November 1, 195, the latter hand- 
note (Exhibit 1/a) be treated as the 
basis of the suit as renewing the past 
liability under the hand note dated 
November 1, 1955. The appellate court 
allowed the new case to be made out 
by the plaintiff and has held thai in 
that case Section 4 of the Bihar Money 
Lenders’ Act is a bar to the maimtain- 
ability of the suit. In my opinior, the 
court of appeal below should not have 
allowed the appellant io fall back upon 
the second hand-note as the basis of 
the suit. as an alternative case. As 
stated above, the plaintiff had orizinal- 
ly based his claim on the second hand 
note (Exhibit 1/a) dated October 27, 
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1958 as a fresh advance but got his 
plaint amended and the plaint as it 
stands, the basis of the claim of the 
plaintiff is the first hand note (Exhibit 
1) dated November 1, 1955. If the case 
as set up in., the lower appellate Court 
is allowed to be made. the plaintif is 
allowed- to make out a third case which 
was never put forward at the trial even 
as an alternative case. This procedure 
is not permissible under the law. There- 
fore, the question as to whether Sec- 
tion 4 of the Bihar Money Lenders Act 
is a bar to the maintainability of the 
suit loses much of its importance in 
view of the pleadings of the parties and 
the findings arrived at by the trial 
Court. But since the appellate court 
has considered this aspect of the matter 
and the point was much canvassed at 
the Bar, it is necessary to deal with 
this aspect. 


Te The relevant provision of Sec- 
tion 4 of the Bihar Money Lenders 
(Regulation of Transactions) Act, 1939, 
(Bihar Act 7 of 1939), hereinafter refer- 
red to as the Act, reads as follows:— 

“No Court shall entertain a svit by 
a money lender for the recovery of 
a loan advanced by him after the com- 
mencement of this Act unless such 
money-lender was registered under the 


Bihar Money-Lenders Act. 1938 at the 
time when such loan was advanced...... ü 

The aforesaid section bars a suit 
for the recovery of the loan if the 


plaintiff was not a registered money- 
lender at the time when such loan was 
advanced. Therefore, the crucial time 
for holding the money-lenders licence is 
the time when the loan for recovery of 
which the suit is brought, was advanc- 
ed. The present suit, according to the 
plaint, is for the recovery of the’ loan 
of Rs. 3,500/- together with interest 
under hand note (Exhibit 1) dated Nov- 
ember 1, 1955. The plaintiff produced 
money-lenders licence (Exhibit 4) at the 
trial which shows that the plaintiff was 
a registered money-lender and, hence, 
perhaps the issue was not pressed. 


8. As discussed above, the hand 
note (Exhibit 1/a) dated October 27, 
1958 could not be regarded as the basis 
of the loan for recovery of which the 
suit was brought in view of the case 
of the plaintiff himself. In Mahasukh 
Ram Seth v. Sheo Prasad Seth. 1965 
BLJR 247, the plaintiff had brought a 
suit for recovery of Rs. 7288/6/- on the 
basis of a hand note dated February 12, 
1950 which included previous dues of. 
Rs, 6688/6/- and Rs. 600/- as a fresh 
advance made by the plaintiff on the 
date of the execution of the fresh hand 
note on that date, the plaintiff held a 
money-lenders’ licence though he had 
no ‘licence on the date when the pre- 
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vious dues had been advanced under 
another handnote. The Division Bench 
of this Court, in view of the pleadings 
of the parties, held that the hand note 
dated February 12, 1950, which was the 
basis of the suit, was the loan within 
the meaning of Section 4 of the Act and 
as the plaintiff held money-lenders’ 
licence on the date the hand-note was 
executed, the suit was not barred under 
Section 4 of the Act. Similar was a 
case before the Supreme Court in Jiwan- 
lal Achariya v. Rameshwarlal Agarwal- 
la, AIR 1967 SC 1118. In that case also 
the basis of the suit was the subse- 
quent promissory note renewing the 
past liability arising out of the earlier 
advance. As the plaintiff held money- 
lenders’ licence on the date when the 
subsequent promissory note, which was 
the basis of the suit, was executed. the 
suit was not held to be barred- under 
Section 4 of the Act as the promissory 
note in suit was held to be a loan 
within the meaning of Section 4 of the 
Act. Therefore, in each case it has got 
to be examined as to what was the 
basis of the suit and in that view, the 
maintainability of the suit under Sec- 
tion 4 of the Act has got to be con- 
sidered. In the present case the basis 
of the suit is the hand-note dated Nov- 
ember 1, 1955 (Exhibit 1) and not the 
hand-note dated October 27, 1958 (Exhi- 
bit 1/a) and, therefore, the question to 
be answered is whether the plaintiff 
held money lender’s licence on Nov. 1, 
1$65 and not on October 27, 1958. As the 
plaintiff was a registered money-lender 
on November 1, 1955, the suit is not 
barred under Section 4 of the Act. 


9. Now the next question that 
arises for consideration is as to whe- 
ther the suit was barred by limitation. 
The hand-note in suit was executed on 
November 1, 1955 and the suit was fil- 
ed on November 16, 1961. Therefore, 
under Article 73 of the Indian Limita- 
tion Act, the suit was apparently bar- 
red because it provided three years 
limitation for institution of a suit in 
case of a promissory note from the date 
of its execution. The plaintiff alleged 
in his plaint that when the hand-note 
in suit. was going to be barred, defen- 
dant No. 1 requested the plaintiff to 
get a fresh hand-note executed in lieu 
of the debt under the hand-note in 
suit. The plaintiff agreed to it and 
the defendant, as karta of his joint 
family, executed the hand-note on Octo- 
ber 27, 1958 in respect of. the principal 
and the interest of the previous hand- 
note. The plaintiff contended that the 
limitation was saved by the execution 
of a fresh hand-note by defendant No. 
1 on October 27, 1958 which was with- 
in three years from the date of the 
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execution of the hand-note in suit and 
by execution of the second hand-note 
the defendant acknowledged the debt of 
the plaintiff in respect of the hand-note 
in suit. It is well settled that a credi- 
tor can bring a. suit for recovery of. 
even a barred debt if there is a clear 
promise to pay in writing under Section 
2) of the Contract Act which gives a 
fresh cause of action to the creditor 
and fresh period of limitation starts 
from that date. If the debt is not barred 
but before the expiration of such 
period of limitation prescribed for a suit 
for the recovery of the debt, acknow- 
ledgement of liability in respect of the 
debt is made in writing and signed by 
the debtor, a fresh period of limitation 
starts under Section 19 (old) of the 
Limitation Act. In this case, the second 
hand-note was executed before expira- . 
tion of three years of the execution of 
the hand-note in suit which is the period 
prescribed for the recovery of the debt 
under Article 73 of the Limitation Act. 
Learned Counsel for the respondents 
contended that the second hand-note 
could not be regarded as an acknow- 
ledgement of the debt under the pre- 
vious hand-note. This contention has 
prevailed before the two courts below. 
The trial Court held that the sécond 
hand-note was not taken in respect of 
the dues of the first hand-note but for 
a fresh cash consideration but the lower 
appellate court came to a finding that 
at the time of the execution of the hand- 
note dated October 27, 1958, no fresh 
consideration passed but it was execut- 
ed in respect of the debt of the hand- 
note in: suit. In his opinion. however, 
there was nothing in the hand-note to 
indicate that the defendant No. i ack- 
nowledged the liability which must 
clearly appear from the terms of the 
writing itself, as the second hand-note 
stated that it was executed for a cash 
consideration of Rs. 4700/-. For this 
conclusion, the lower appellate court re- 
lied upon a Bench decision of this court 
in Ram Dular Das v. Jamuna Dhar Jha, 
1958 BLJR 792 = (AIR 1959 Pat 69). 
as Court below has observed as fol- 
ows:— i 


“In that case it has been held that 
by virtue of Explanation 1 to Section 
19 of the Indian Limitation Act, 1908, 
it is not the requirement of a valid ack- 
nowledgement that the exact nature of 
the property or right acknowledged 
should be specified. Nonetheless, the 
property or right in respect of which the 
admission of liability is made must be 
sufficiently deducible from the docu- 
ment relied upon. Whether or not the 
admission of liability relates to the pro- 
perty or right in suit depends upon the 
containing 
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such acknowledgement. The. cardinal 
principles of a construction of the docu- 
ment is that the meaning sought t be 
put upon it must be ascertainable from 
the language used in it and the sur- 
rounding circumstances should not be 
considered unless the meaning be doubt- 


ful. Applying the said principle, the 
second hand-note dated 27-10-1958 for 
Rs. 4700/- (Exhibit 1/a) cannot be said 


to be an acknowledgement of the first 
hand-note dated 1-11-1955 for Rs. 3500/- 
(Exhibit 1) within the meaning of Sec- 
tion 19 of the Indian Limitation Act, 
1908 for the simple reason that in the 
said second hand-note there is aksolu- 


tely no reference whatsoever | of the 
said first hand-note. That being so. if 
the plaintiff bases his suit on the first 


hand-note dated 1-11-1955 for Rs. 00/- 
(Exhibit 1), as he has done after amend- 
ing the plaint, then the plaintiffs suit 
must be held to be barred by limitetion. 
This point is decided accordingly.” 


I apprehend that the learned Addi- 
tional District Judge did not appreciate 
the law correctly on the point. 


10. The relevant portion of _the 
provisions under Section 19 of the Limi- 
tation Act of 1908 may be quoted here 
and it reads thus: 


"79 (1). Where, before the expiration 
of the period prescribed for a suit or 
application in respect of any prorerty 
or right, an acknowledgement of Habi- 
lity in respect of such property or) zight 
has been made in writing signed by 
the party against whom such property 
or right is claimed, or by some person 
through whom he derives title or Labi- 
lity, a fresh period of limitation shall 
be computed from the time when the 
acknowledgement was so signed. 


(2) Where the writing containing the 
acknowledgement is undated. oral evi- 
dence may be given of the time when 
it was signed; but, subject to the pro- 
visions of the Indian Evidence Act, 1872 
(I of 1872), oral evidence of its con‘ents 
shall not be received. 


Explanation I— For the purroses 
of this section an acknowledgement may 
be sufficient though it omits to specify 
the exact nature of the property or 
right, or avers that the time for pay- 
ment, delivery, performance or erjoy- 
ment has not yet come, or is accomrani- 
- ed by a refusal to pay, deliver, persorm 
or permit to enjoy, or is coupled with 
a claim to set-off, or is addressed te a 
person other than the person entitled to 
the property or right.” 

The learned Additional District 


Judge appears to be of the opinion that 
the question whether the second hand- 


note would be regarded as an ackrow~ 
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ledgement of the dues under the pre- 
vious hand-note, would depend upon 
the language of the document itself. As 
the second hand-note does not absolute- 
ly refer to the previous hand-note. no 
evidence is admissible to ascertain the 
meaning of the second hand-note as the 
language of the second hand-note was 
quite clear. Hence, in his opinion, the 
second hand-note could not be regard- 
ed as an acknowledgmenz of the debt 
under the hand-note in suit. The learn- 
ed Additional District Judge has not 
taken into consideration the whole law 
on the subject. It is true that the in- 
tention of the parties must be gathered 
from the document itself if there be 
any document. It is also correct that 
where the language is quite clear no 
other evidence or surrounding circum- 
stances will have to be taken to gather 
the intention of the parties, even if there 
be patent ambiguity in the document. 
But when the language is clear but the 
statement does not refer to the exist- 
ing facts or.circumstances, the question 
of latent ambiguity arises and in that 
case, under Section 95 of the Evidence 
Act, oral evidence or circumstances are 
admissible to clarify the meaning of 
the document. In the present case, the 
second hand-note recites that it is being 
executed for a cash consideration of 
Rs. 4700/- but the learned Additional 
District Judge himself has found that 
the second hand-note was not execut- 
ed for a fresh cash consideration but 
in lieu of the previous dues of the 
hand-note in suit. Therefore, it is a 
clear case of a latent ambiguity and 
for the construction of the hand-note, 
oral evidence and circumstances will have 
to be taken into consideration. The 
law on this point has been very clear- 
ly laid down by Meredith J. in Md. 
Murtaza v. Abdul’ Rahman, ILR 27 Pat 
122 = (AIR 1949 Pat 364) where his 
Lordship made the following observa- 
tions:—— 


“Where the ambiguity is latent, the 
terms of the document are perfectly 
clear and unambiguous in themselves. 
No ambiguity can become apparent un- 
til they are considered in relation to 
existing facts. For example, taking 
that given in the Evidence Act, if the 
document says. “I sell my house in 
Calcutta”, but it is shown that I have 
no house in Calcutta. but I have a 
house in Howarah, evidence is admissi- 
ble to show that the house in Howrah 
was meant. It is clear from this that evi- 
dence to contradict or vary the reci- 


. tals is admissible in such a case, because 


it is only by contradicting the recital 
that the ambiguity can be made appar- 
That is a case where the correct- 
ness of the recital is in issue: and evi- 
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dence is admissible to show it is in- 
correct, not for the direct purpose l of 
making an inference as to’ intention, 


but for the purpose of making the ambi-. 


fuitv apparent. . Once the ambiguity 
has been made apparent in this way, 
then external evidence can be -left in 


and considered to clear up the ambi~- 


fuity and show what was the intention 
of the parties.” 


In that ' case, his Lordship was 
fust considering the case as to whe- 
ther oral evidence or other evidence 
was admissible to prove that in fact no 
consideration passed whereas the sale 
deed recited that the consideration had 
been paid in full. In the present case, 
there being no other debt than the 
debt under the hand-note in suit and 
once it is proved that the second hand- 
note was executed in lieu of the dues 
under the hand-note in suit, there is no 
escape from the conclusion that by ex- 
ecuting the second hand-note, 
dant No. 1 acknowledged the liability 
of the dues of the hand-note in suit 
and made a clear promise to pay the 
same on demand. In the case of Ram- 
dular Das, 1958 BLJR 792 = (AIR 1959 
Pat 69) which has been relied upon by 
the learned Additional District Judge, 
it was found as a matter of fact that 
the: admission in the evidence of the 
witness was not sufficiently precise to 
constitute an acknowledgement of lia- 
bility in respect of the right in contro- 


versy within Section 19 of the Limita-. 


tion Act. Their Lordships were not 
considering a case of latent ambiguity 
in the document and how far that la- 
tent ambiguity could be made clear by 
other evidence. Moreover, in that case 
it was pointed out also that external 
evidence may be taken for the. purpose 
of identifying the right indicated in the 
document in question.’ On the findings 
arrived at by the Court of appeal be- 
low, the decision in the case of Ram- 
dular Das. (referred to above) does not 
justify the conclusion reached by it 
that the second hand-note does not in 
clear terms refer to the liability under the 
hand-note in suit and, as such, cannot 
be treated as an acknowledgement of 
‘|the previous debt. In my opinion, de- 
fendant No. 1 by executing the second 
hand-note (Exhibit 1/a) clearly acknow- 
ledged the liability under the hand-note 


in suit (Exhibit 1) and a fresh period of 


limitation will start from October 27, 
1958. As the court was closed on Octo- 
ber 28, 1961 on account of annual va- 
cation and it reopened on November 16, 
1961 and the suit having been filed on 
that date must be held to have been 


_ filed in time and the plaintiff is entitl- 
finds ` 


ed to a decree. This view also 
support from a decision of the Madras 


Baleshwar Prasad v. Lal Bahadur (B. N. Jha J.) 


defen- 


cially in a 


A. I. R 


High Court in Kesavaramayya v. Visa- 
msetti Venkataratnam, AIR 1926 Mad 
452. l 


11. . earned Counsel for the Tes- 
pondents contended that the question 
of acknowledgement of a.debt within 
the meaning of Section 19 of the Limi- 
tation Act is-a question of fact and the 


High Court cannot interfere in such 
a finding. It cannot be said that the 
question .of acknowledgement of the 
liability is always a question of 
fact. It all depends upon the 
facts of a particular case. When 


in arriving at the finding as to the 
question of acknowledgement of liability 
the court, wrongly construing the pro- 
visions of Section 19 of the Limitation] - 
Act, comes to a conclusion that the 
facts proved in the case do not consti- 
tute an acknowledgement of liability, it 
is certainly a mixed question of law 


and fact. In the present case the 
courts below. are of the opinion that 
the fact of acknowledgement of the 


debt must appear from the language of 
the document itself. Here the courts 
below are not correct in taking that 
view. The courts below had to come 
to the conclusion from the facts and 
circumstances of the case as to whe- 
ther the debtor had acknowledged the 
liability of the previous debt or not spe- 
case of latent ambiguity. 
The court below in coming to the con- 
clusion | as to the question of acknow- 
ledgément has arrived at the conclusion! 
by taking a wrong view of law. In 
such a case the High Court is quite 


‘competent under the provisions of Sec- 


tion 100 of the Code of Civil Procedure 
to interfere with the judgment of the 
lower appellate court. Hence I over- 
rule the contention raised by learned 
counsel for the respondents. 


12. As-the hand-note in suit was 
executed by the Karta of the family no 
issue was raised in the courts below on 
the question of legal necessity of the 
debt perhaps under the impression. that 


. if the debt was found to be recoverable 


it would ‘be recoverable against all the 
defendants. Defendants Nos. 2 and 3 
are sons of defendant No. 1 who is the 
executant of the hand-note. Defen- 
dant No, 4 is the widow and defendant 
No. -5 is the son of Shyam Sundar Pra- 
sad, a deceased brother of . defendant 
No. 1, and defendant No. 6 is the bro- 
ther of defendant No. 1. There is 
no dispute that the defendants are 


* members of a joint Mitakshara family 


and defendant No. 1 is the karta of the 
family. Defendant No. 1, as executant 
of the promissory note, is himself lia- 
ble and defendants 2 and 3 who are his 
sons are also liable on the ground of 
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pious obligation. Defendants. 4 t 6 
could be only held liable if the debt 
was for legal. necessity or benefit to 
the family or due erquiry regarding 
the existence of such <= debt was made 
by the plaintiff. The plaintiff in ara- 
graph 2 of the plaint has alleged that 
the debt was taken for purchasing bul- 
locks and sundry expenses relating to 
the family and the Shradh of the 
father. In the written statement filed 
by defendants 1 and 6 they only assert- 
ed that no portion of the debt was 
needed for the payment of the dues 
on account of the Shradh. Some evi- 
dence was also led whkich. -I shall refer 
hereinafter. As there was no fimding 
of the courts below regarding legal 
necessity, we thought it necessary to 
hear the parties on the question of 
legal necessity and decide the question 
ourselves after giving an opportunity to 
the parties concerned as to the ques- 
tion of legal necessity of the deb: in 
question under the provisions of Sec- 
tion 103 of the Code of Civil Procedure 
instead of remanding the case to the 
court below for such a finding as, in 
our opinion, the parties were conscious 
of the fact of legal necessity and evi- 
dence on the point had deen also adcuced 
in that behalf. We. therefore, heard 
learned counsel for the parties on. this 
point. 


13. From the pleadings of the 
parties it is clear that the defendants 
did not deny that. the loan was ~aken 
for purchasing bullocks and for meet- 
ing sundry expenses of the family. 
The only denial was that no porticn of 
the debt was needed for the payment 
of dues relating to the Shradh of their 
father. Therefore, from the pleadings 
of the parties, it is clear that the loan 
was taken for the purposes of the 
family. Apart from this Jadunandan 
Choudhary (P. W. 1) stated that the 
defendants took the loan for payment 
of the dues of the creditors of the 
Shradh of the father of defendant No. 
1 and to purchase bul_ocks and to pay 
off small creditors. Nagendra Pd. (P, 
W. 5) also stated thet the loan was 


taken for repayment to the shop- 
keepers’ of defendant No. 1. They be- 
came creditors during the Shradh. De- 


fendant No. 1 took the money to pur- 
chase bullocks and for other necessity. 
According to this witness defendant No. 
1 took the loan as tke karta of the 
family and the necessities were enguir- 


ed into. P.W. 5 was a servant of the 
plaintiff. In cross-examination he stat- 
ed that though he did not see any 


paper but defendant N>. 1 stated ¿bout 
the necessities and the plaintiff believ- 
ed them as he also personally knew 
about the necessities of defendant Io. 1. 


N. P. Mathur v. State of 


‘lieved him. Lal Bahadur 


‘the appeal is allowed, 
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He also knew that the shop-keepers were 
to be paid. The plaintiff (P. W. 7) stat- 
ed in his evidence that defendant No, 
l said about the necessities and he be- 
Choudhary, 
defendant No. 1, who examined him- 
self as D. W. 4 frankly stated that the 


necessity of the loan of Rs. 3,500 was to 


pay off the shop-keepers but the shop- 
keepers were not the creditors of any 
Shradh. He did not deny the fact that 
the loan was taken for purchasing bul- 
locks and for meeting other necessities 
of the family or that there was no 
need for such a debt. On a considera- 
tion of the pleadings of the parties and 
the evidence discussed above, I am of 
the opinion that the alleged loan of Rs. 
3500/- was taken for the family neces- 
ale and is binding on all the defen- 
ants. 


` 14. Admittedly, Lal Bahadur 
Choudhary, defendant No. 1, executed 
the hand-note in suit (Exhibit 1) and 
borrowed Rs. 3500/- from the plaintiff. 
From a perusal of the hand-note it is 
clear that he contracted to pay interest 
at the rate of Re. 1/- per cent per 
month. The plaintiff, in the suit, has 
claimed interest from the date of the 
execution of the hand-note (Exhibit 1) 


to the date of the institution of the 
suit which he is entitled to recover 
from the defendants. However, in the 


circumstances of the case. I am not in- 
clined to allow interest pendente lite 
and future. 

15. For the reasons stated above, 
the judgment 
and decree of the courts below are set 
aside and the plaintiff’s suit is decreed 
with costs throughout. 


B. D. SINGH, J. :— 16. I agree. 


Appeal allowed. 
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U. N. SINHA, C. J., N. L. UNTWALIA 
AND 5. N. P. SINGH, JJ. 


N. P. Mathur and others, Petition- 


ers v. State of Bibar and others, Res- 
pondents. 

Civil Writ Jurisdiction Case No. 
2037 of 1970. D/-28-6-1971. 

(A) Constitution of India, Article 


163 (3) — Advice by Ministers — There 
cannot be any such distinction as advice 
given by the Ministers to the Gover- 
nor and advice given on behalf of the 
Council of Ministers to the Governor. 
{Para 20) 
(B) Constitution of India, Article 
163 (3) — Advice by Ministers — File 


KO/KO/F408/71/DHZ/SSG 


94 Pat. 
not entirely containing advice given by 
Wanmisters to the Governor — It cannot 


be said that no portion of the file can 
be looked into by Court for any purpose 
whatsoever — Only portion which goes 
to indicate the advice tendered by the 
Ministers cannot be considered by the 
Court. (Paras 20, 21) 


(C) Constitution of India, Article 
168 (3) — Advice by Ministers —— Pro- 
cess of selecting Chief Secretary under 
Rule 3 (2-A) of the Indian Administra- 
tive Service (Pay) Rules (1954) — Not 
advice by Ministers. 


The process of making an order 
precedes and is different from the ex- 
pression of it; the process of selecting 
a Chief Secretary by the method ‘visu- 
alised by R, 3 (2-A) of the Indian Ad- 
ministrative Service (Pay) Rules (1954) 
is different from the ultimate advice 
tendered by the Ministers to the Gov- 
ernor. Any document that deals with 
the process of selection of the Chief 
Secretary, can be scrutinised by the 
Court as that will not be a question of 
enquiring into the advice tendered by 
the Ministers to the Governor; AIR 1961 
SC 221, Rel. on. 

(Para 20) 


(D) Constitution of India, Articles 
163, 164 — Question of appointing 
Chief Secretary coming before Council 
of Ministers — Ultimate step taken in 
the matter by the Chief Minister must 
be held to be the result of decision of 
Council of Ministers — It cannot be 
said that the Council of Ministers’ had 
ieally delegated their function of deal- 
tee with «question of appointment of 
the Chief Secretary to the Chief Mini- 
ster. {Para 20) 


(E) Evidence Act (1872), Section 123 
— Affairs of State — Appointment of 
Chief Secretary — Compliance with 
Indian Administrative Service (Pay) 
Rules (1954), Rule 3 (2-A) — Evidence 
showing steps taken for selection not 
affairs of State. 

Under Rule 3 (2-A) of the Indian 
Administrative Service (Pay) Rules 
(1954) the appointment has to be made 
by selection on merit with due regard 
to seniority. When cases of all eligible 


officers were considered on merit 
at the time of appointment of Chief 
Secretary, then documentary evidence, 
showing the steps taken for sélection 


to such post can hardly be held to be 
a document relating to the affairs of 
- State. ATR 1961 SC 493 and AIR 1964 
SC 1658, Rel. on. (Para 22) 

(F) Indian Administrative Service 
(Pay) Rules (1954), Rule 3 (2-A) — Se- 
lection on merit -— Considerations of 
suitability. 

Although Rule 3 (2-A) has not used 
the word “suitable” or “suitability”, 
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no substantial disadvantage 


A. I. Re 


suitability, to a particular selection 
grade post is inherent in the selection 
on merit. Of course, if a person has 
been. selected ` only on the ground of 
political expediency, the matter might 
be different. In the appointment of the 
Chief Secretary of the Government, the 
Government may very well consider 
the suitability of an eligible officer 
also, if the question of merit of a par- 
ticular officer, as well as the merit of 
his seniors, in the strict sense of the 
term, is not kept out of consideration. 
AJR 1971 SC 1318 Rel. on. 
(Para 23) 


(G) Constitution of India, Article 
226 — Petition under — Maintainabi- 
lity — Selection of Chief Secretary — 
Compliance with Rule 3 (2-A) of Indian 
Administrative Service (Pay) Rules 
(1954) — Does not involve quasi-judi- 
cial procedure. 


The selection of a Chief Secretary 
does not involve ‘any quasi-judicial 
procedure, so that the High Court may 
be called upon to scrutinise the evi- 
dence to find out whether Rule 3 (2-A) 
of the pay Rules has strictly been fol- 
lowed or not, by considering the cases 
of all officers senior to: the person ap- 
pointed at the stage at which the ques- 
tion of appointment of the Chief Secre- 
tary of the Government of Bihar was 
considered. It is a matter of exercise 
of administrative power of the Govern- 
ment. (Para 23) 

_(H) Indian Administrative Service 
(Pay) Rules (1954), Rule 3 (2-A) — Se- 
lection on merit. 

It is difficult to lay down any hard 
and fast rule as to what may be con- 
sidered for weighing the merits of the 
officers for a particular post, if no 
substantial advantage to any officer or 
` to others 
can be conclusively proved. 

Held that no substantial injustice 
had been done to the other officers. if 
the previous working of a person as 
Chief Secretary for a few months had 
also been taken into consideration for 
his ultimate selection on merit as Chief 
Secretary. (Para 23) 

(I) Indian Administrative Service 
(Pay) Rules (1954), Rule 3 (2-A) — Se- 
lection on merit — Appointment of 
Chief Secretary — Question of seniority 
— Duty of writ Court. (X-Ref:— Con- 
stitution of India, Article 226). 


The post of the Chief Secretary Is 
a selection post from the officers in the 
super-time scale of pay and Rule 3 
(2-A) applies. Selection to the post of 
Chief Secretary will depend on merit, 
irrespective of seniority. All that the 
court hearing the writ application 
should do is to see whether the cases of 
all eligible officers, senior to a particu- 
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lar selected officer. were considered or 
were omitted from consideration. What 
particular weight was given to the 
merit of a selected officer in compari- 
son with the merit and seniority sf a 
senior officer, may be the subject-mat- 
ter of consideration on appeal ander 
the All India Services (Discipline and 
Appeal) Rules, 1969 but a writ court 
ought not to scrutinise such matters, as 
if the selection of a particular cfficer 
is being questioned in the app2late 
forum. If the post is considered <o be 
a selection post. then the question of 
seniority comes after merit. That is 
clear from Rule 3 (2-A) itself. AIR 
1967 SC 1910, Rel. on. (Para 24) 

(J) Constitution of India, Article 
226 — Other remedy open — There 
was no bar in the petitioners filing the 
writ application, in view of the ailega- 
tions and prayers made by them that 
their fundamental rights had been 
afiected by non-compliance with Rule 
3 (2-A) of the Pay Rules and by the 
appointment of the respondent as Chief 
Secretary in an illegal and mala fide 
manner by the then Chief Minist2r of 


Bibar. (Par: 26) 
(K) Constitution of India, Article 
163 (3) — Advice by Ministers — 


Authority to Chief Minister. 
Per Untwalia. J.:— 

In what way the decision for ad- 
vice was taken by the Council of l Mini- 
sters—whether by all of them sitting in 


a council or by authorising the Chief 
Minister to take the decision on 
their behalf — is a matter which 


attracts the bar of enquiry under Arti- 
cle 163 (3). What advice was tender- 
ed by the council of Ministers cr, as 
a matter of that, by the Chief Mini- 


ster cannot be enquired into by the 
High Court. (Pata 36) 
(L) Indian Administrative Service 


(Cadre) Rules (1954), Rule 7 — Power 
under, is executive. (Constitution of 
India, Article 154). 
Per Untwalia. J.:— 

A power which is neither legislative 
nor judicial must be executive. The 
executive power of a State under Arti- 
cle 154 (1) of the Constitution vests in 
the Governor irrespective of the source 
of the power. Either the President or 
the law made by Parliament can con- 
fer powers or functions in State Gov- 
ernment. Undoubtedly such a power, 
as the power under R. 7 is, would be 
executive power within the meanimg of 
Art. 154 (1) of the Constitution, 

(Para 38) 

(M) Constitution of India, Article 
996 — Order of appointment — Guash- 
ing of — Calling of record of lower 
Court — Necessity. 


N. P. Mathur v. State of Bihar (FB) 


Pat. 95 


Per Untwalia, J.:— 

The order of appointment is a purè- 
ly executive order. The State Govern- 
ment is under no obligation to exercise 
the power of appointment in a quasi- 
judicial manner. Even assuming that 
the order is one which can be quash- 
ed by grant of a writ of certiorari, it 
would be quite wrong to say that in a 
proceeding for issuance of a writ of 
certiorari all the records must be 
brought and disclosed in the proceeding 
and no bar can be attracted under Art. 
163 (3) of the Constitution or no privi- 
lege can be claimed under Sec. 123 of 
the Evidence Act. (Para 39) 

(N) Constitution of India, Article 
163 (3) — Bar under — Allegations of 
mala fides. 


(Per Untwalia, J.):— The bar under 


Article 163 (3) cannot be broken by 
mere allegations of mala fides or even 
by their proof aliunde. (Para 40) 


(O) Constitution of India, Articles 
16, 163 (3) — Question of promotion 
— Claim of privilege under Article 183. 


(Per Untwalia, J): No Government 
servant has a fundamental right to 
promotion to any higher post. But the 
matter of promotion is a matter relat- 
ing to employment within the meaning 
of Article 16 and giving equality of 
opportunity in matters of promotion 
means considering the cases of all eli- 
gible for promotion. If a citizen makes 
a grievance that such an equality of 
opportunity has been denied to him. it 
would be a travesty of justice ordinari- 
ly and generally to uphold the claim 
of privilege. Except in very excention- 
al circumstances which would clearly 
bring about injury to public interest, 
such a claim is not to be upheld. Te 
add to it, allegations of mala fides wikk 
weaken the claim still further. 

(Para 43) 


(P) Constitution of India, Articles 
166, 163 — Presumption of regularity of 


official acts to what extent can be 
stretched. 
(Per Untwalia, J} The prohibi- 


tion contained in Article 166 (2) is only 
to this extent that if the order is ex- 
pressed and authenticated in the man- 
ner prescribed then there is an irre- 
buttable presumption that the order is 
of the Governor, and on what basis 
that order was made cannot be en- 
quired into in view of the provision 
contained in Article 163 (3). But when 
a petitioner makes out a prima facie 
case of commission of illegality in the 
official act, specially in relation to the 
fundamental rights, a court, in the 
context and set up of our constitu- 
tional machinery, must insist for pro- 
duction of materials for its satisfaction 
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as to the legality of the official acts. 
° =~ (Para 45) 
(Q) Constitution of India, Article 


226 — Mala fides — Proof. 


(Per Untwalia, J.) 
foundation of facts is necessary to be 
constructed for satisfaction of the 
court to induce it to hold that the im- 
pugned order could not but be a dis- 
honest one. the power having been ex- 
ercised in bad faith with the ulterior 
motive of either wreaking vengeance 
on the person affected by it or with 
the ulterior motive of pushing a fa- 
vourite. Case law discussed, 

` (Para 57) 


Cases Referred: -Chronological Paras 
(1971) AIR 1971 SC 1318 (V 58) 
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(1964) 4 SCR 718, Union of 
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jab v. Sodhi Sukhdev Singh ° rc 
41,4 
(1959) AIR 1959 SC 1376 (V 46) = 
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Nageswararao v, State of Andhra 
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tion 52 
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Basudeva Prasad, R. M. Mishra, 
Radha Mohan Prasad, Revi Nandan 


Sahay, Narendra Prasad, B. P. Gupta 
and Mrs. Sudha Rani Jaiswal, for Peti- 
tioners, Advocate-General and R. P. 
Katriar (for Nos. 1 and 5); Kanhaiya 
Lal Mishra, Shreenath Singh and Ajay 
Prakash Mishra (for No. 2) R. P. Kat- 
riar and S. K. Katriar (for No. 3) and 
Balbhadra Prasad Singh, Dinesh Cha- 
ran, Dinendra Nath and Rama Raman 
(for No. 4). for Respondents. 


U. N. SINHA, C. J.:—- This writ 
application has been filed by five mem- 
bers of the Indian Administrative Ser- 
vice, under Articles 226 and 227 of the 
Constitution of India. The Original 
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prayer was for a writ, order or direc- 
tion quashing a notification passed by 
the Government of Bihar, dated the 
296th November 1970, a copy of wnich 
has been given as Annexure 2. The 
notification had declared that Sri Ram 
Sevak Mandal, Posted as Additional 
Chief Secretary to the Government, was 
appointed to work as the Chief Secre- 
tary to the Government of Bihar. 


(The notification as given in An- 
nexure 2 runs thus: ; 

“Sarkar ke apar mukhya sachit ke 
rup me padsthapit Sri Ram Sevak Man- 
dal. Bha. Pr. Se. (sic) Bihar sarkar ke 
mukhya sachib ke rup me karya karane 
ke liye niyukt kiye jate hain.”) 


2. It will be convenient to quote 
fhe original prayer made in the writ 
application in its entirety at this stage. 

“It is, therefore, most humbly pray- 
ed that your Lordships may be graci- 
ously pleased to issue a rule and wri: on 
the respondents to show cause why an 
appropriate writ, order or direction 
should not be issued quashing the im- 
pugned order at Annexure 2 and fur- 
ther be pleased to direct respondent 
Nos. 1, 2 and 5 to forbear from giving 
effect to the said order (Annexure 2) 
and be pleased to direct respondent No. 
4 to forbear from holding the post of 
Chief Secretary to the Government of 
Bihar, and be pleased to issue a writ 
of mandamus directing respondent Nos. 
1. 2 and 5 to fill up the post of Cnaief 
Secretary to the Government of B-har 
by an.assessment of the merit and 
seniority of these petitioners and other 
senior officers of the Service eligible 
for such promotion to the post of Cnief 
Secretary to the Government of Binar, 
in accordance with the law, and upon 
return of the. writ and the rule. on 
hearing the counsel of the petitioners 
and such cause as may be shown be 
pleased to make the rule and the 
writ absolute.” 


3. The State of Bihar has been 
Impleaded as respondent No. 1, Sri 
Daroga Prasad Roy, the then Cnief 
Minister. Bihar, has been impleaded as 
respondent No. 2 and Secretary to. the 
Government of Bihar, Appointment De- 
partment, has been impleaded as ves- 
pondent No. 5 (Several members of the 
Indian Administrative Service. who Aad 
originally been impleaded as reston- 
dents Nos. 6 to 27 have been expurg- 
ed from the record and the description 
of Sri Daroga Prasad Roy has bezen 
changed from Chief Minister, Bihar. to 
ex-Chief Minister, Bihar.). 


4, The writ application was filed 
on 18th December 1970 and on ith 
Januarv 1971 a supplementary petition 
was filed on behalf of the petitioners 
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making an additional prayer to the ef- 
fect that an order incorporated in An- 
nexure 10, dated the 28th December 
1970 be also quashed. The substance 
of the order incorporated in Annexure 10 
is to the effect that Sri Ram Sevak 
Mandal, then posted as the Additional 
Chief Secretary, was appointed to work 
as the Chief Secretary from 23rd June 
1970 to 25th November 1870, in addi- 
tion to his duties. (The order as given 
in Annexure 10 is reproduced below: 


“Sarkar ke tatkalin apar mukhya 
sachiv ke roop me padasthit Shri Ram 
Sewak Mandal, Bha, Pra. Se apne kar- 
tabyon ke atirikt dinank 23rd June. 1970 
se 25 November, 1970 tak mukhya sa- 
chiv ke ‘roop me karya karne ke liye 
niyukt kiye jate hain.’’) 

Thus petition has now become part of 
the original writ application. 

5. The relevant facts, on which 
this case is based, are to be found in 
certain paragraphs of the original writ 
a evel and they are reproduced 
elow: 


“3. That under the Statutory Rules, 
the cadre of the Service, in the State 
of Bihar, consists of a number of senior 
posts, which includes, amongst others, 
the posts of Member, Board of Reve- 
nue, Chief Secretary to Government, 
Development Commissioner and Com- 
missioner of Divisions. Thea time scales 
of pay sanctioned for the members of 
the Service, under the Statutory Rules 
are :-— 

Junior scale Rs. 400-1,000. 

Senior scale Rs. 900-1,800. 


For officers in the senicr scale there 
is a Selection Grade, namely. Rs. 1,800- 
100-2,000. The posts of Member, Board 
of Revenue, Chief Secretary to Govern- 
ment. Development Commissioner and 
Commissioners of Divisions are higher 
in status to those in the selection grade 
senior scale, and carry super-time scale 
pay as indicated hereinafter. 


4. That apart from the time- 
scale posts (including selection grade) 
and the super-time scale posts men- 
tioned above, the Bihar cadre of ser- 
vice provides for a Centrel deputation 
reserve, from which officers are deput- 
ed to Senior posts under the Govern- 
ment of India. such as secretaries. Ad- 
ditional Secretaries and Joint Secreta- 
ries to the Government of India. 


ae That the pay of the Bihar 
cadre posts of the service in super time 
scales, including such posts under the 
Government of India, was changed from 
time to time. and the pav sanctioned 
for each category of such posts. as it 
obtained at different points of time is 
indicated below: 
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Name of posts Sanctioned pa Sanctioned pay from Sanctioned pay from 
upto 31-8. 1-9-65 to 28.2-70 1-8-70 which is in 
force at present. 
1 2 3 4 
A. Senior posts under the Government of India. 
Secretary to the Government of For ICS Officers For ICS Officers For ICS Officers 
India. Rs. 4000/- Rs. 4000/- Rs. 4000/- 
For IAS Officers For IAS Otficers For IAS Officers 
Rs. 3000/- Rs. 8500/. Rs. 3500/. 
Additional Secretary to Govern- For ICS Officers For ICS Officers For ICS Officers 
ment of India. Rs. 3500). Rs. 3500/- Rs. 3500/.. 
For IAS Officers For IAS Officers For TAS Officers 
Rs. 2750). Rs, 8000/- Rs. 3000/. 
Joint Secretary to Government For ICS Officers For ICS Officers For ICS Officers 
of India. s. 3000}- Rs. 3000/- Rs. 3000]. 
For IAS Officers For IAS Officers or IAS Officers 
Rs. 2250/. Rs. 2500-125/2-2750 Rs. 2500-125/2.2750 
B. Senior posts in Bihar. 
Member, Board of Revenue, For ICS Officers a r> on For ICS Officers 
Bihar. j . Rs. 3500/- 00/- Rs. 3500]. 
For LAS Officers For as Officers For IAS Officers 
Rs. 2500/. Rs. 2750}. Rs. 2750/- 
maannainen gA 
Chief Secretary to Governament For ICS Officers For ICS Officers For ICS Officers 
of Bihar. “s. 3000/- Rs. 8000/- Rs. 4000}. 
Fo: IAS Officers For IAS Officers - For IAS Officers 
Rs. 2500!- Rs. 3900/- Rs. 3500/- 
Development Commissioner, For ICS Officers For [C3 Odicers For ICS Officers 
Bihar. - Rs. 3000/- Rs. 8000/- Rs. 3000/. ° 
For IAS Officers For IAS Officers For IAS Officers 
Rs. 2250/- Rs. 2500-125/2-2750 Rs. 2750/- with 
effect from 1.8.68 
Commissioners of Divisions, For ICS Officers For ne le For ICS Officers 
Bihar. . Rs. 3000). Rs. 3000/- Rs. 3000/. 
For [AS Oficera For IAS Officers For IAS Officers 
Rs. 2250]. Rs. 2500.125/2.2750 Rs 2500-125/2.2750 





6. That under Appointment De- 


partment’s letter No. 17222 dated 27-11- 
1967, the designation of the cadre post 
of Development Commissioner . was 
changed to that of Development Com- 
missioner and Principal Secretary to 
Government and its pay . which was in 
the scale of Rs. 2,500-125/2-2,750, which 
is the same as that of a Divisional Com- 
missioner was raised with effect from 
1-3-1968 to a fixed pay of Rs. 2,750/-, 
which is the pay admissible to an IAS 
‘Member of the Board of Revenue. Thus, 
both the posts 
Revenue and Development Commissioner 
cum Principal Secretary are a stage 
higher both in status and pay than the 
posts of Commissioners of Divisions. 


7. That the rank, status and pay 
of the post of Chief Secretary to the 
Government of Bihar, when held by an 
¥.C.S, Officer, had all along remained 
the same as that of a Divisional Com- 
missioner, right up to 1-3-1970, when 
only, it was raised to the status of a 
Secretary to the Government of India 
with a pay of Rs. 4,000/- for I. C. S. 
Officers. The Post of Chief Secretary, 
Bihar, had all along been held by I. C, S. 


of Member, Board of- 


Officers who used to draw Rs. 3,000/- 
in this post, i.e., the same pay as was 
admissible to a Commissioner of a Divi- 
sion. On the other hand, the status 
and pay of the post of Chief Secretary 
to the Government of Bihar, when held 
by an I. A. S. Officer was made equi- 
valent to that of Member Board of Re- 
venue with the pay of Rs. 2,500/- as 
per I. A. S. (Pay) Rules, 1954. This was 
further raised to Rs. 3,000/- with ef- 
fect from 1-9-1965 and once again to 
Rs. 3,500/- with effect from 1-3-1970. 
The position as from 1-3-1970 is that 
whether the post of Chief Secretary is 
held by an 1.C.S. Officer or an I.A.S. 
Officer, the status of the post of the 
Chief Secretary is the highest in the 
Bihar cadre of the Service, and equi- 
valent to that of a secretary to Gov- 
ernment of India with a pay of Rupees 


4,000/- if held by an I. C. S. Officer 
and of Rs. 3,500/-. if held by an LA.S. 
Officer.” 


6. Then. it is stated in the writ 
application that Sri N. P. Mathur, peti- 
tioner No. 1, after entering service was 
assigned 1943 as the year of allotment, 
and he was promoted from senior scale 
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to Selection Grade with effect from lst 
March 1962. He started to offidiate 
continuously in the rank of Divisional 
Commissioner from 13th November 
1962. It is stated that since 4th June 
1970 he is posted as Development Com- 
missioner of the Government of B-har 
and is drawing a fixed pay of Rs. 
2,750 per month. His position in the 
gradation list of the members of the 
Indian Administrative Service is 16. 


Sri J. S. Bali, petitioner No. 2, 
after entering service was assigned 1943 
as the year of allotment. He was 
promoted to the Selection Grade on lst 
March 1962 and he is continuously of- 
ficiating in the Divisional Commis- 
sioner’s rank from 9th July 1963. He 
was appointed Additional Member, 
Board of Revenue, and Land Reforms 
Commissioner from 3rd June 1970. At 
the time he was drawing Rs. 2,750 per 
month and his position in the gradation 
list was 17. Sri N. . J. Rao, peti- 
tioner No. 3, has been assigned 194& as 
the year of allotment and he had teen 
promoted to the Selection Grade from 
Ist March 1962. In September 1962 he 
had been promoted to the super-time 
scale as Managing Director of a public 
Sector undertaking of the Government 
of Bihar and at present he is officiat- 
ing in the post of Education Commis- 
sioner to the Government of Bihar in 
the Divisional Commissioner’s pay szale 
from 19th February 1966 and was draw- 
ing a pay of Rs. 2,750 per month. His 
position in the gradation list is 22. 


Sri B. S. Mukherjee had been as- 
signed 1946 as his year of allotment in 
the service and he had been promcted 
to the Selection Grade from 5th Jane 
1962. He was holding the rank of the 
Commissioner of a Division from 4th 
August 1965 and was drawing Rurees 
2,750 per month. His position in the 
gradation list is 28. Sri Saran Sirgh, 
petitioner No. 5, was assigned 1948 as 
the year of allotment in service and 
he was promoted to the Selection Grade 
on 6th June 1964. He was promoted to 
the super-time scale from lith March 
1966 and he is at present holding the 
post of Agriculture Production Com- 
missioner drawing Rs. 2,750 per morth. 
His position in the gradation list is 
31. Shri R. S. Mandal. respondent No. 4 
was assigned 1948 as the year of al- 
lotment in the service and he was 
promoted to the Selection Grade from 
94th September 1964. He was promot- 
ed to the super time scale with effect 


from 6th December 1965. While draw- 
ing pay at Rs. 2,625 per month in “he 
Divisional Commissioner’s super time 


scale, he was appointed as Additional 
Chief Secretary to the Government of 


- Officers, 
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Bihar with effect from 7th June 1969. 
His position in the gradation list is 34. 

T. According to thə petitioners. 
as the post of Chief Secretary, when 
held by an I.C.S. Officer. carried the 
same pay as that of a Divisional Com- 
missioner, till ist March 1970. any ap- 
pointment of a junior in the rank of 
a Commissioner of a Division as the 
Chief Secretary did not involve any 
element of supersession and the post of 
Chief Secretary had been held by an 
I. C. 5. Officer till ist April 1969. Sri 
S. N. Singh was the first I. A. S. Offi- 
cer to be appointed as the Chief Se- 
cretary to the Government of Bihar on 
2nd April 1969 carrying a pay of Rs. 


3,000 per month At that time, there 
were three I. C. S. Officers senior to 
Sri Singh in the state cadre of the 


service, namely, Sri K. Raman, Sri S.V, 
Sohoni and Sri P. P. Agarwal. Sri K. 
Raman was drawing a pay of Rupees 
3,500 as Member, Board of Revenue, 
Bihar. Sri Sohoni and Sri Agarwal 
were holding posts of Additional Mem- 
ber, Board of Revenue, and Additional 
Member-cum-Land Reforms Commis- 
sioner respectively in the Divisional 
Commissioner’s scale of pay for I.C.S. 
namely, Rs. 3,000 per month, 
but they were drawing a pay of Rs. 
3,500 per month, which was the pay 
sanctioned for I.C.S. Officers working 
as Additional Secretary to the Govern- 
ment of India. Sri Sohoni and Sri 
Agarwal were allowed to draw pay of 
Rs. 3,500/- per month so long as Sri 
S. N. Singh functioned as Chief Secre- 
tary, Bihar. When Sri S. N. Singh pro- 
ceeded on leave preparatory to retire- 
ment, the status of the post of Chief 
Secretary was upgraded and brought 
on par with the Post of a Secretary 
to the Government of India. carrying 
the same pay, namely. Rs. 3,500 per 
month for I. A.S. Officers and Rs. 4.000 
per month for I.C.S. Officers. 


8. At this stage, it will be more 
convenient to quote a few more para- 
graphs of the writ application which 
are the main allegations made by the 
petitioners in this case, 


“17. That after Shri S. N. Singh 
proceeded on leave preparatory to re- 
tirement in June 1970. the Council of 
Ministers of the State of Bihar decid- 
ed at a meeting held on 17-6-1970 that 
the Chief Minister be authorised to 
take a decision in the maiter of ap- 
pointing an officer of the Service to the 
vacant post of Chief Secretary, Bihar. 

18. That for over five months the 
Chief Minister, respondent No. 2, did 
not take any decision in terms of the 
aforesaid resolution of the Council of 
Ministers dated 17-6-1970 and all on a 
sudden the impugned Notification dated 
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26-11-1970 (Annexure 2) was issued ap- 
pointing Respondent No, 4, in utter 
disregard of the merit and seniority of 
these petitioners, These petitioners are 
all seniors to the said Respondent No. 
4 by as many as 18 places in the case 
of petitioner No. 1, 17 places in the 
case of petitioner No. 2, 12 places in 
the case of petitioner No. 3, 6 places 
in the case of petitioner No. 4 and 
3 places in the case of petitioner No. 5. 

19. That in appointing Respondent 
No. 4 by promotion to the higher post 
of Chief Secretary to the Government 
of Bihar neither the Council of Minis- 
ters nor the Chief Minister on behalf 
of respondent No. 1 applied their mind 
to assessing the relative merits and 
seniority of these petitioners vis-a-vis 
respondent No. 4, nor was the. appoint- 
ment by promotion of the said respon- 
dent No. 4 as Chief Secretary. Bihar, a 
positive act of selection by respondent 
No. 2 after considering the claim of 
promotion as Chief Secretary, Govern- 
ment of Bihar, of these petitioners, who 
are all senior to the said respondent 
No. 4 but that the said respondent No. 
4 was promoted to higher post of Chief 
Secretary on extraneous considerations, 
particularly to favour a person belong- 
ing to the backward class to which the 
respondent No. 2 belongs. 


20. That the claim of these peti- 
tioners for promotion to the post of 
Chief Secretary to the Government of 
Bihar was not considered objectively by 
respondent No. 2 before respondent No. 


4. who is junior to these petitioners. 
was promoted to the post of Chief 
Secretary. 

21. That these petitioners have 


strong reason to believe -that the ap- 
pointment of respondent No. 4 as Chief 
Secretary was made purely on conside- 
rations other than merit and that the 


overriding consideration owas the fact 
that respondent No. 4 belongs to a 
Backward Class. This belief of the 


petitioners is based, among other things, 
on statements made to the press by 
Shri Jagdeo Prasad, a member of the 
Council of Ministers in Bihar. A copy 
each of two statements made by. the 
said Shri Jagdeo Prasad, as ‘published 
by local Press are Annexures 5 series 
to this petition. 


22. That the appointment of respon- 
dent No. 4 as Chief Secretary was made 
arbitrarily and in the mala fide manner 
without considering the merits and 
seniority of these petitioners and the 
manner of appointment constitutes dis- 
crimination against these petifioners on 
the ground of caste.” 

9.. According to the petitioners, a 


post of Kosi Development Commissioner 
in the super-time scale of pay of a 
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Divisional Commissioner (Rs. 2,500-125/2- 
2,750) was created with effect from 13th 
November 1965, when all the peti- 
tioners were holding posts in the super- 
time scale of Divisional Commissioners 
and Sri R. S. Mandal was holding a 
post in the senior scale (Selection 
Grade) of Rs. 1,800-100-2,000. It is 
stated that immediately, thereafter. Sri 
S. K. Chakravarti, an officer in the ser- 
vice two places junior to Sri R. S. Man- 
dal, was promoted to the post of Kosi 
Development Commissioner and he join- 
ed this post on 15th November 1965. 
According to the petitioners, further, 
when the post of Development Com-~- 
missioner, Bihar, fell vacant in June 
1970, at that time carrying a fixed pay 
of Rs. 2,750, the appointment of Sri 
J. S. Bali (petitioner No. 2) to this post 
was notified, but, thereafter, Sri N. P, 
Mathur (petitioner No. 1), senior to Sri 
Bali, was appointed as Development 
Commissioner Bihar. Sri R. S. Mandal 
was then working as Additional Chief 
Secretary to the Government of Bihar 
in the super-time scale of Divisional 
wer issioner’s pay of Rs. 2,500-125/2. 
„190. ' 


` 10. It is necessary at this stage 
to quote two more paragraphs of the 
writ application : 

“26. That in promoting respondent 
No. 4 to the post of Chief Secretary to 
the Government of Bihar in superses~ 
sion of the claims of these petitioners 
who were all senior to the said respon- 
dent No. 4, respondent No. 1 depended 
entirely on the arbitrary choice of one 
individual. namely, the Chief Minister 
of Bihar, respondent No. 2. and unlike 
the procedure obtaining in other Ser- 


vices, not even a Screening Com- 
mittee or a Selection Committee 
was formed to assess objectively 


the merits and seniority of the senior 
officers and then adjudge by a definite 
act of selection as to which officer in 
the Service, on merit and seniority. had 
the best claim for appointment to the 
post of Chief Secretary. 


27. That the illegal and mala fide 
promotion of respondent No. 4 to the 
post of Chief Secretary in supersession 


‘ of the claims of these petitioners, in 


violation of these petitioners’ Funda- 
mental Rights, evoked strong protest 
from different quarters. both public and 
political parties, and accordingly res- 
pondent No. 1 issued a press note justi- 
fying its action in promoting Sri R. S. 
Mandal, respondent No, 4, a compara- 
tively junior officer, to the post of 
Chief Secretary to the Government of 
Bihar. A copy of the said press note 
dated 27-11-1970 is ‘annexed hereto 
marked Annexure ‘6’ and forms a part 
of this petition.” 
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(The substance of the press note was to 
the effect that the post of Chief Se2re- 
tary was a “Selection Post” and ap- 
pointment to this post has to be made 
primarily on the basis of merit and 
suitability and this appointment cannot 
go by consideration of seniority alcne.) 
Reference was made in this press note 
to a decision ‘of their Lordships of the 
Supreme Court, in the case of Dr. Jai 
Narain Mishra v. State of Bihar, in Civil 
Appeal No. 477 of 1970, D/- 15-9-1970 
= (reported in AIR 1971 SC 1218). 
The petitioners have alleged that the 
only consideration on which Sri Daroga 
Prasad Roy had promoted Sri R SB. 
Mandal as Chief Secretary was csi- 
deration of caste, as both Sri Daroga 
Prasad Roy and Sri R. S. Mandal vere 
members of the backward class. 


11. The petitioners have, th=re- 
after, referred to Rule 3 (2-A) of the 
Indian Administrative Service (Pay) 
Rules 1954, in paragraph 30 of the writ 
application, alleging that Sri R. S. Man- 
dal had been promoted to the post of 
Chief Secretary in utter disregard of 
this rule. The rule, as it should r2ad, 
runs thus: 

“Appointment to the Selection Grade 
and to posts carrying pay above the 
time scale of pay in the Indian Ad- 
ministrative Service shall be made by 
selection on merit with due regard to 
seniority.” 


12. According to the  petitiorers, 
after the issue of the impugned natifi- 
cation (Annexure 2), some of the preti- 
tioners along with a few other offizers 
of the service had met Sri Daroga Pra- 


sad Roy, who was then Chief Minister ` 


of the State, on 30th November 970 
“to explain their deep sense of skock 
and frustration -at the most arbitrary 
and illegal action” in promoting Sri 
R. S. Mandal to the post of Chief Se- 
cretary in violation of the claims of 
these persons. It is stated in the writ 
application that Sri Daroga Prasad Roy 
observed during the discussions chat 
he was under the impression that the 
appointment of Sri Mandal involved no 
supersession of any officer and that the 
intention of the State Government or 
of himself was not that any senior offi- 
cer should be superseded. A memoran- 
dum of the discussion is said to have 
been sent to the Special Secretary to 
Sri Daroga Prasad Roy on 2nd Decem- 
ber 1970. a copy of which has teen 
annexed as Annexure 8. The petitioners 
have alleged that notwithstanding the 
assurance given by Sri Daroga Presad 
Roy that he would have the matter 
examined quickly, that was not done, 
and. on the’ other hand, the post of 
Additional Chief Secretary, vacated by 
Sri Mandal, was filled up with “imde- 
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cent haste’, so that Sri Mandal can- 
not be reverted to the post of Addis 
tional’ Chief Secretary. 


13. The entire grievance of the 
petitioners has been incorporated in 
paragraph 36 of the writ application, 
the substance of which is that as the 
post of Chief Secretary to the Govern- 
ment of Bihar is higher than all other 
selection posts in the Bihar cadre of 
the Indian Administrative Service, both 
in status and pay, selection to this 
post has to be made on the basis of 
merit with due regard to seniority and 
in promoting Sri Mandal to the post of 
Chief Secretary, Sri Daroga Prasad Roy 


had not considered the cases of the 
petitioners. The petitioners have al- 
leged that Sri Mandal had been ap- 
pointed as Chief Secretary on the 


ground that he belonged to the back- 
ward class. It is contended in this 
paragraph that the appointment of the 
Chief Secretary was the duty of the 
Council of Ministers under the rules 
of executive business framed under 
Article 166 (3) of the Constitution of 
India and it was not comretent for the 
Council of Ministers to delegate its 
power to the then Chief Minister by 
their resolution, dated the 17th June 
1970. It may be stated at this stage 
that at the end of the writ application 
the petitioners have mentioned that 
Sri R. S. Mandal is due to superan- 
nuate on lst March 1972 and the peti- 
tioners have sought for speedy remedy 
by way of this writ application. as “the 
normal channel of appeal to Govern- 
ment of India and a final decision 
thereon is a lengthy process.” 


14. In the supplementary  pett!- 
tion filed by the petitioners on 4th 
January 1971 the petitioners have al- 
leged that the notification, dated the 
28th December 1970 (Annexure 10) was 
vitiated by mala fides or Sri Daroga 
Prasad Roy, as he had known by that 
time that this writ aprlication had 
been filed by the petitioners in this 
Court, although Sri Daroge Prasad Roy 
was out of office when Annexure 10 
was issued. (it has come on record 
that in the evening of the 18th Decem- 
ber 1970 the Government, of which Sri 
Daroga Prasad Roy was the Chief 
Minister, fell in consequence of a vote 
of no-confidence, vide an affidavit sworn 
by Sri N. P. Mathur, petitioner No. 1, 
and filed on 7th May 1971.) 


15. A counter-affidavit has been 
filed on behalf of the State of Bihar, 
respondent No. 1, the substance of 
which may be mentioned. It is con- 
tended that the post of the Chief Secre- 
tary is a selection post and the State 
Government had considered the cases 


102 Pat. (Pr. 15] . N. P. Mathur v. State of Bihar (FB) (Sinha C. J) A.I. R. 
of all officers who were eligible for any extraneous considerations. The 
appointment, before Sri Mandal had State Government had before it the 


been appointed as the Chief Secretary. 
It is stated that the State Government 
had considered the relative fitness of 
all the eligible officers, including the 
petitioners. It is stated that in ap- 
pointing Sri Mandal as the Chief Secre- 
tary, the Government of Bihar had 
followed the principle enunciated by 
the Government of India in its letter, 
dated the 22nd July 1968, a copy of 
which has been appended as Annexure 
A to the counter-affidavit. It will be 
necessary to quote a few paragraphs of 
this counter-affidavit for appreciating 
the main contentions raised for oppos- 
ing the writ application. 

Paragraphs 9, 10-and 11 are quoted 
below : 

“9. That, with reference to the al- 
legation made in paragraph 17 of the 
writ petition, I am to state that in 
so far as it is alleged that the matter 
of appointment of the succeeding Chief 
Secretary was referred to the Council 
of Ministers. is correct. As to in what 
manner the Council of Ministers took 
a decision about the advice to be 
tendered to the Governor, I am un- 
able to admit the allegation contained 
in paragraph 17 of the writ petition. 
I am advised to state that the proce- 
dure adopted by the Council of Minis- 
ters for the formulation of the advice 
or the final advice or the advice as 
finalised and tendered to the Governor, 
are matters of a confidential nature to 
which neither the petitioners nor the 
deponent had access nor is that matter 
permissible to be enquired into in any 
regard by a court of law. The en- 
quiry is barred by the provision of 
Article 163 (3) of the Constitution of 
India. 


10. That, the deponent is fur- 
ther advised to state that the manner 
or the procedure adopted by the Coun- 
cil of Ministers to finalise their advice 
cannot be a ground to vitiate an order 
duly made by or on behalf of the 
Governor and authenticated in the 
manner provided by Article 166 of the 
Constitution of India. 


ll. That, referring to paragraphs 
18 to 20 of the writ petition, it is sub- 
mitted that cases of all Civil servants, 
who were eligible for promotion to 
the Selection post of Chief Secretary, 
were considered and after full conside- 
ration objectively, the respondent No. 
4 was selected and appointed to the 
selection post of the Chief Secretary. 
All allegations to the contrary in these 
paragraphs are denied. ft is denied 
that the selection and appointment of 
respondent No. 4 to the selection post 
of the Chief Secretary was made on 


records of the performance of the res- 
pondent No. 4 of his functions belong- ` 
ing to the Chief Secretary during the 
period 23-6-1970 to 25-11-1970.” 


The petitioners’ allegation that Sri 
Mandal had been appointed on conside- 
ration other than merit or on conside- 
ration of the fact that he belonged to 
the backward class has been refuted. 
It is contended in the counter affidavit 
that the Bihar Government had made 
attempts to obtain the services of some 
Officers of the Indian Civil Service and 
Indian Administrative Service of the 
State cadre, who were then on deputa- 
fion to the Central Government, and 
who were considered suitable to the 
post of Chief Secretary, but the ser- 
vices of none of them were available. 
Copies of letters marked as Annexure 
C series, have been relied upon in this 
context. Petitioners’ case of superses- 
sion of Sri Mandal by -the appointment 
of Sri S. K. Chakravarti as Kosi Area 
Development Commissioner has also 
been refuted. Referring to Rule 3° (2-A), 
quoted above, it has been mentioned 
that the Government had given due 
weight to all relevant factors including 
seniority before appointing Sri Mandal 
as the Chief Secretary. The petitioners’ 
allegation in connection with the ap- 
pointment of the Additional Chief Se- 
cretary with “indecent haste” has been 
controverted, by saying that this im- 
portant post could not be kept vacant 
for a long period and as such it was 


filled up in the normal course of af- 
fairs. 
It has been mentioned in the 


counter affidavit that’ the State Govern- 
ment -having failed to obtain the ser- 
vices of any of the I. C. S. and LAS. 
Officers of the Bihar cadre on deputa- 
tion, the cases of officers available in 
the State were considered and “Sri 
Mandal was appointed on the grounds 
of merit and suitability. As Sri Man- 
dal had already worked as Chief Secre- 
tary with effect from the 23rd June 
1970 to 25th November 1970 and as he 
had performed certain statutory func- 
tions during this time, including that 
of the Secretary to the Council of 
Ministers, the State Government had 
formally appointed him to the post of 
Chief Secretary for this period by An- 
nexure 10. It is mentioned that this 
decision had been taken by Sri Daroga 
Prasad Roy when he was still the 
Chief Minister, although the notifica- 
tion had been issued on the 28th Decem- 


ber 1970. With respect to the peti- 
tioners’ case that they had to move 


this Court by a writ application be- 
cause Sri Mandal will superannuate on 
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the Ist March 1972, it has been men- 
tioned in this counter-affidavit zhat 


two officers senior to Sri Mandal, name- 


ly, Sri S. V. Sohoni, I1.C.S, and Sri K. 


Abraham, I.A.S., have filed represen- 
tation and appeal to the Governmen: of 
India against the appointment of Sri 
Mandal as the Chief Secretary and as 
such a proceeding under Article 22€ of 
the Constitution of India at the in- 
stance of the petitioners was not an 
appropriate procedure. 


16. A counter affidavit has also 
been filed by Sri Daroga Prasad Boy, 
mentioning, that he will confine his 
counter-affidavit to matters which eon- 
cern him personally and that he has 
found that the statements made in the 
affidavit filed on behalf of the Séate 
are correct. The substance of the 
counter-affiidavit filed by Sri Roy is as 
follows. It is mentioned that, in wiew 
of oath of secrecy taken by him when 
he became Chief Minister of the State, 
as' also in view of the provisions of 
Article 163 (3) of the Constitution of 
India, it is not permissible for naim 
either to admit or to deny the various 
statements made in the writ appHca- 
tion which relate to the manner in 
which the Council of Ministers dealt 
with the question of appointment of 
the Chief Secretary or to the advice 
given to the Governor of the State in 
this connection. 


In paragraph 5 certain denials have 
been made and this pcrtion may be 
quoted ; 

“The statements that Responcent 
No. 4 was appointed in disregard of 
merit and seniority of the petitioners, 
that mind was not applied to assessing 
the relative merit and seniority of the 
petitioners vis-a-vis respondent No. 4, 
that the appointment of respondent No. 
4 was not a positive act of seleccion 
after considering the claim of the reti- 
tioners, that respondent No. 4 was ap- 
pointed Chief Secretary on any extrme- 
ous consideration as alleged or otker- 
wise, that the claim of the petitioners 


was not considered objectively, shat 
the appointment of respondent Nc. 4 
was made on any consideration other 


than merit, that respondent No. 4. be- 
ing of any particular caste or of any 
so-called backward class was any econ- 
sideration at all in his appointment as 
Chief Secretary, that the appointment 
of respondent No. 4 as Chief Secretary 
was made in any arbitrary or maala 
fide manner and that the manner of 
appointment of respondent No, 4 con- 
' stituted any discrimination against the 
petitioners on the ground of caste, are 
all incorrect and are denied.” 


It has been mentioned that Sri Roy 
had made efforts by correspondence 
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and personal contact to obtain the ser- 
vices of some officers who were on de- 
putation under the Government of 
India, but he was not successful. With 
reference to the meeting held with him 
on the 30th November 1970 mentioned 
in the original writ application, it has 
been stated that Sri Roy-was given to 
understand that the aggrieved officers 
would - file individual representations 
which would be duly considered by the 
Government, but no such representa- 
tions had been filed. In paragraph 11, 
it has been stated in positive form that 


“The deponent states that in mak- 
ing the appointment of respondent No 
4 the Government made the selection 
On merit with due regard to seniority, 
and found respondent No. 4 to be the 


most suitable amongst the available 
eligible officers.” 
With respect to the order. dated the 


28th December 1970 (Annexure 10) it 
has been mentioned that the publica- 
tion of the notification was in pursu- 
ance of an order made on the 2lst De 
cember and that the order had been 
passed to regularise the acts done by 
Sri R. S. Mandal commencing with 23rd 
June 1970 till he was aprointed Chief 
Secretary. 


17. A short counter affidavit has 
also been filed by Sri R. S. Mandal, the 
substance of which may be given here. 
It stated that the post of Chief Secre- 
tary had always been treated as a 
selection post and that he has been 
advised to submit that thse filling up 
of the post is in the domain of Gov- 
ernmental responsiblity and the pleasure 


of the Governor within the limits 
of the Constitution. All imsiniuations 
made against him have been denied 


and he has adopted the stand taken by 
the State of Bihar in its counter affida- 
vit. 

18. Government of India in the 
Ministry of Home Affairs, New Delhi, 
having been impleaded as respondent 
No. 3, through the Secretary of that 
Ministry, an application has been filed 
by the. Union of India through the 
Under secretary to the Government of 
India, Department of Personnel (Cabinet 
Secretariat) as follows. It is stated 
that one of the aggrieved senior off- 
cers, namely, Sri K. Abraham, has filed 
an appeal before the Cer:tral Govern- 
ment under Rule 16 (iii)(c) of the All 
India Services (Discipline and Appeal) 
Rules 1969, and the matter is pending 
decision and that as the Central Gov- 
ernment will have to deal with the 
matter as an appellate authority, it is 
not called upon to deal with the vari- 
ous allegations made in the writ ap- 
plication. In such circumstances, it is 
stated, that no counter affidavit has 
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been filed on behalf of the Government 
of India. 


19. A large number of affidavits 
and affidavits in reply etc., have also 
been filed by the parties, to which no 
specific reference need be made at this 
stage and they have been taken on re- 
cord, in view of the importance of the 
matter under consideration and specific 
references have been made to them 
whenever necessary. 


20. In the first instance, I would 
fike to deal with a matter which cul- 
minated in our order passed on the 12th 
May 1971, during the course of 
hearing of the case. The 
quoted in extenso: 


“We have heard Sri Basudeva Pra- 
sad and the learned Advocate General 
on the objections taken to the produc- 
tion of certain documents, by Sri Kar- 
poori Thakur, the Chief Minister, by 
an affidavit filed on the 3rd February 
1971 and we direct that such portions 
of file No. I/P1-2098/70 and file No. 
1/A1-2020/70 and any other file, which 
have dealt with the consideration of 
the cases of the petitioners and Shri 
R. S. Mandal, respondent No. 4, for 
appointment as Chief Secretary of the 
Government of Bihar, leading to the 
appointment of Shri R. S. Mandal, on 
the retirement of Sri Sachidanand 
Singh, must be produced and filed in 
this Court today. We are informed by 
the learned Advocate General that file 
No, I/P1-2098/70 and file No. 1/A1-2020/ 
70 are with him. Other file or files, if 
any, may be produced tomorrow. It is 
made clear that no portion of any file 
dealing with the advice tendered by 
the Ministers to the Governor would 
be produced and it will be open to the 
learned counsel for the parties to argue 
that no question or questions will be 
enquired into by this Court, as to whe- 
ther any, and if so what advice was 
tendered by the Ministers to the Gov- 
ernor, in view of Article 163 (3) of the 
Constitution of ‘India, notwithstanding 
the production of the documents. 
Reasons for this order will be given in 
our Judgment in the writ case.” . 


order is 


On the same day the learned Ad- 
vocate General handed over the two 
files and we directed that the learned 
Counsel for the petitioners may be 
given a copy of the typed note at 
pages 1 and 2 of file No, 1/A1-2020/70 
upto the fifth paragraph only, at his 
request for copy. On the 13th May, 
the learned Advocate General filed a 
peon book, which was ordered to be 
kept on the record. The matter arose 
jn the following circumstances. When 
the writ application was admitted on 
the 5th January, 1971 and notices were 


the - 


ordered to be issued for hearing, a re- 
quest had been made by the learned 
counsel for the petitioner, orally. that 
the relevant files connected with the 
appointment of Sri R. S. Mandal may 
be produced in Court at the time of 
hearing of the writ application and the 
ese order was passed on that 
ay: 
“The relevant files connected with 
the appointment of respondent No. 4 as 
the Chief Secretary -to the Government 
of Bihar, Patna, should be sent to the 
Advocate General for use in Court, sub- 
ject to any claim of privilege that may 
be made. Learned counsel for the 
petitioners will be permitted to see 
such documents in possession of the 
learned Advocate General to which no 
objection is taken on the ground of 
privilege.” 

This order was passed on hearing 
the Advocate-General, who had appear- 
ed at that stage on notice having been 
given to him under the Rules of this 
Court. The learned counsel for. the 
petitioners had, at that stage. referred 
to paragraphs 17 to 22 of the writ ap- 
plication, which have been quoted in 
full for maing (sic) his oral request. 
In due course an affidavit was filed by 
Sri Karpoori who had then ‘succeeded 
Sri Daroga Prasad Roy as Chief Minis- 
ter of Bihar, referring to certain files 
and objecting to the production of the 
documents. The relevant portions of 
the affidavit are quoted below: 


1. That I am Chief Minister, Bihar, 
and am conversant with the facts and 
circumstances of this case. 


2. That I have examined . Appoint- 
ment Department’s file Nos. I/P1-2098/70 
regarding Relinquishment of the Charge 
of Chief Secretary by Sri S. N. Singh, 
I. A. S. and consequential arrangement 
and 1I/A1-2020/70 regarding appointment 
of Sri R Mandal, I.A.S. as Chief 
Secretary to the Government of Bihar. 
Pages Nos. 1, 6 and 7 of file No. I/P1- 
2098/70 and pages Nos. 1 and 2 of file 
No. I/A1-2020/70 contain resolutions, opi- 
nions or decisions of Ministers or Mini- 
ster of the State of Bihar in the mat- 
ter of the appointment of Chief Secre- 
tary on the retirement of Shri Sachchida 
Nand Singh, the previous Chief Secre- 
tary. 

2 (sic) That, constitutionally. the 
aforesaid documents embody the advice 
given on behalf of the Council of Mini- 
sters to the Governor and is a mat- 
ter which cannot be investigated by a 
Court: in view of Article 163 (3) of the 
Constitution of India. 


3. That, as a matter of principle. I 
consider that the production of such 
documents would not be in the interest 
of the State,” 
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What objection has been taken by 
Shri Daroga Prasad Roy in his coumter- 
affidavit under the provision of Article 
163 (3) of the Constituzion of Indis has 
already been mentioned above. On 2nd 
March 1971 an application was filed on 
behalf of the petitioners complaining 
that in spite of the efforts mad= by 
Shri Basudeva Prasad, the portions of 
the files mentioned in the affidavit of 
Shri Karpoori Thakur, in respect of 
which privilege had not been claimed, 
were not being shown to him although 
he had spoken to the learned Advocate 
General in this connection. It was 
prayed that suitable orders may be pas~ 
sed in the interest of justice. This ap- 
plication was considered by a Division 
Bench on the 18th March and an order 
was passed to the effect that this ap- 
plication may be considered at the time 
of the hearing of the case. on a state- 
ment made by the Advocate-General ap- 
pearing for the State of Bihar that Shri 
Karpoori Thakur’s objection related to 
the two files mentioned in his affidavit, 
in their entirety. On these facts, the 
learned Advocate-General appearing for 
the State of Bihar contended, during 
the hearing of this case, that no por- 
tion of the two documents mentioned 
fn the affidavit of Shri Karpoori Thakur 
can be looked into by the Court as 
Article 163 (3) states: 


“The question whether any, and if 
so what, advice was tendered by Mini- 
sters to the Governor shall not be in- 
guired into in any court.” 


On the other hand. Shri Basudeva 
Prasad referred to -paragraph 2 of Shri 
Karpoori Thakur’s affidavit and submit- 
ted that the words cf this paragraph, 


themselves, namely “on behalf of the 
Council of Ministers” show that the 
advice had not been tendered to the 


Governor by the Council of Miristers 
and, therefore, Article 163(3) is not at 
all attracted. In my opinion. both the 
learned counsel have out their cases a 
little too high, with reference to Arti- 
cle 163 (3) of the Constitution of India, 
so far as it is applicable to the facts 
and circumstances of the present case. 
The argument of Shri Basudeva Pra- 
sad, mentioned above in this connection, 
has of course, no validity. There can- 
not be any such distinction as advice 
given by the Ministers to the Governor 
and “advice given on behalf of the 
Council of Ministers to the Governor” 
mentioned in the affidavit of Shri Kar- 
poori Thakur. _But, tne contention of 
the learned Advocate-General in this 
connection jis that no portion of the 
two files can be looked by the Tourt 
as such consideration will amount to an 
enquiry as to the advice which had been 
tendered by the Ministers to the Gov- 
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ernor for appointment of Shri R. S. 
Mandal as the Chief Secretary of Bihar 
and this contention is also not wholly 
valid. Shri Karpoori Thakur has men- 
tioned in his affidavit that one of the 
files dealt with the relinquishment of 
the charge by Shri S. N. Singh and the 
consequential arrangement made. The 
other file namely, No. I/A1-2020/70 was 
said to contain the resolutions, opinions 
or decisions of Ministers or Minister of 
the State of Bihar in the matter of the 
appointment of the Chief Secretary. on 
the retirement of Shri S. N. Singh In 
my opinion. the files in their entirety 
cannot be considered to be the advice 
that had been tendered .by the Ministers 
to the Governor, within the meaning of 
Article 163 (3) of the Constitution. It 
must be presumed that advice had 
been given by the Ministers to the Gov- 
ernor for the appointment of Shri R. 
S. Mandal as Chief Secretary and Shri 
Basudeva Prasad can hardly contend 
that no such advice had been given. 
Moreover, I do not think that the Court 
will be justified in inquiring into the 
matter mentioned in paragraph 17 of 
the writ application, Where it was stat- 
ed that the Council of Ministers decided 
at a meeting held on 17th June 1970 that 
the Chief Minister be authorised to take 
a decision regarding the appointment of 
the Chief Secretary and grievance made! 
in paragraph 36 to the effect that the: 
Council of Ministers cannot delegate its| 
power to another authority. 


The principle of joint responsibility 
of the Council of Ministers has been 
adverted to by their Lordships of the 
Supreme Court, in the recent decision 
of ‘a Sanjeevi Naidu v. State of Mad- 
ras, reported in AIR 1970 SC 1102. and 
on the principle laid down by the Sup- 
reme Court, it cannot be held, as has 
been argued by Shri Basudeva Prasad, 
that the Council of Ministers had ille- 
gally delegated their function of deal- 
ing with the question of appointment of 
the Chief Secretary to the Chief Mini- 
ster. The meaning of delegation of 
power has also been considered by their 
Lordships of the Supreme Court, in the 
ease of State of Bihar v. Rani Sona- 
bati Kumari, reported in AIR 1961 SC 
221, and if it is assumed. as the peti- 
tioners have done in paragraph 17 of 
the writ application, that the questi 
of appointment of the Chief Secretary 
had come up before the Council of 
Ministers, then the ultimate step taken 
in the matter must be held to have 
been the result of decision of the Conn- 
cil of Ministers. But, this conclusion 
does not support the learned Advocate- 
General’s argument that no portion of 
file No. 1/A-1-2020/70 can be looked in- 
to for any purpose whatsoever, Elabo- 
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rate reference has been made by the 
learned counsel for the parties to the 


rules of executive business framed under. 


Art, 166 (3) of the Constitution of India, 
as to the procedure to be adopted for 
posting of the Chief Secretary of the 
Government. How the matter has to 
be dealt with has been mentioned in 
the rules. Rule 8 reads as follows: 


“Subject to the orders of the Chief 
Minister under Rule 12, all cases ra- 
ferred to in the Third Schedule to these 
rules shall be brought before the Coun- 
cil in accordance with the provisions of 
the rules contained in part II: 


Provided that no case in regard to 
which Finance Department is required 
to be consulted under Rule 10 shall, 
save in exceptional circumstances under 
the direction of the Chief Minister, be 
discussed by the Council unless the Fi- 


nance Minister has had an opportunity — 


for its consideration.” 


Item 29 of the Third Schedule deals 
with the proposals relating to transfers 
and posting of the Chief Secretary to 
the Government. If the contenticn 
raised by the learned Advocate-General 
is accepted, then, no court will be in 
a position to judge whether Rule 3 (2-A) 
of the Indian Administrative Service 
(Pay) Rules 1954, has been complied 
with or not. Just as their Lordships of 
the Supreme Court stated in, AIR 1961 
iSC 221 that the -process of making ‘an 
order’ precedes and is different from 
the expression of it; so, in my opinion, 
it can be held in the present context, 
that the process of selecting a Chief 
Secretary by the method visualised by 
Rule 3 (2-A) is different from the ulti- 
mate advice tendered by the Ministers 
to the Governor. Any document that 
deals with the process of selection of 
the Chief Secretary, keeping in view 
Rule 3 (2-A) can be scrutinised by the 
Court as that will not be a question of 
enquiring into the advice tendered by 


the Ministers to the Governor; other- 
wise, in my opinion, Rule 3 (2-A) may 
just as well be erased from the Pay 


Rules. 


21. The learned Advocate-Gene- 
ral went so far as to contend that 
everything that had been done by Shri 
Daroga Prasad Roy or the Council of 
Ministers in respect of the appointment 
of the Chief Secretary will be covered 
by the bar envisaged by Article 163 (3) 
of the Constitution of India. Curious- 
ly enough, in this very context the 
counter-affidavit filed by the State of 
Bihar appended with it Annexures C 
and-C (1), dated the 2nd November, 
1970 and 9th November, 1970 respect- 
ively, to show that Shri Daroga Pra- 
sad Roy had made. some attempt to 


-be scrutinised 


A. I. R. 


obtain the services of an I. C. S. Off- 
cer Shri P. K. J. Menon, then posted as 
Adviser, Programme Administration, 
Planning Commission, at Delhi, for ap- 
pointment as the Chief Secretary in 
Bihar. Annexure C was a letter from 
Shri P. K. J. Menon to Shri Daroga 
Prasad Roy informing him that it would 
be difficult for him to leave Delhi to 
be appointed as Chief Secretary in 
Bihar. Annexure C (1) was a letter 
from Shri Daroga Prasad Roy to Shri- 
mati Indira Gandhi, mentioning that he 
would not press for the recall of Shri 
Menon for this appointment in Bihar. 
If the learned Advocate-General’s con- 
tentions are valid, these two documents 
would also fall within. the scope of the ` 
bar under Article 163 (3) of the Consti- 
tution and the State Government have 
themselves brought these on the record 
to show that Rule 3 (2-A) of the Indian 
Administrative. Service (Pay) Rules, 
1954, had been followed in considering 
the cases of all available officers of the 
Bihar cadre, even when they were on 
deputation elsewhere. Be that as it 
may it must also be stated that these 
documents cannot operate as an estoppel 
in raising the bar under the Constitu- 
tion. But, for the reasons given above, 
I am of the view, that when the Indian 
Administrative Service (Pay) Rules 1954, 
lays down a procedure to be followed 
and a grievance that the procedure has 
not been followed can be made the 
subject-matter of appeal, documentary 
evidence, if they exist, showing how 
the cases of the members of the ser- 
vice have been considered for the ap- 
pointment of the Chief Secretary may 
by the Court, , except 
those portions which will go to indicate 
the advice that had been tendered by 
the Ministers to the Governor in this 
respect. So far as I can find, there will 
be no bar in the Central Government 
calling for such papers in an appeal 
filed under The All India Service (Dis- 
cipline and Appeal) Rules, 1969, In such 
circumstance we have taken into consi- 
deration the first five paragraphs at 
pages 1 and 2 of file No. I/A1-2020/70 
These paragraphs are quoted below:— 


“The post of Chief Secretary has 
been vacant since the time when Shri 
S. N. Singh proceeded on leave prepa- 
ratory to retirement. It is essential to 
have as Chief Secretary, an officer of 
proved merit and quality, whose inte- 
grity and character can provide proper 
leadership to the services and can com- 
mand the respect and confidence of 
Government Servants as well as non- 
officials. 


2. Keeping in view the special re 
quirements of this important assign- 
ment, I had thought of getting back the 
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services of some senior officers of the 
ICS/IAS cadre of Bihar, who are now 


on deputation to the Central Govrern- 
ment. Unfortunately, none of the offi- 
cers suitable and availeble for the post 
are willing to return to Bihar. As 
such, the selection has to be made from 
amongst the officers serving in Bizar. 


3. The post of Chief Secretary is 
a “selection post” and appointment to 
this post has to be chiefly on the basis 
of suitability and not merely on the 
basis of seniority alone, 
the post carries higher pay than otters. 
This has been the practice not only in 
other States, but also in Bihar, where 
there have been several occasions when 
the Chief Secretary has been junicr to 
one or more Commissioners. 


4. I have considered the cases of 
Officers of Commissioner’s rank for this 
post. Some of the officers who might 
otherwise have been suitable for this 
assignment cannot be considered at the 
present stage as thelr conduct has been 
adversely commented upon by the Iyyer 
and Mudholkar Commissions of Enquiry, 
and the matter is still under examina- 
tion. 

5. I consider Shri Fam Sewak Man- 
dal as the most suitable officer for be- 
ing appointed as Chief Secretary, hav- 
ing regard to his excellent record of 
service, his experience in responsible 


and difficult assignments and the suc- 
cessful manner in which he has peen 
carrying on the responsibilities of the 
post of Chief Secretary for the last 


several months.” 


22. On the wordings of the third 
paragraph of the affidavit filed by Shri 
Karpoori Thakur, the learned Advoz2ate- 
General has also raised an objection to 
the production of the two files men- 
tioned in the affidavit, under Section 123 
of the Evidence Act. ‘Dn the face of 


the affidavit, it does not appear that 
the objection taken by Shri Karpoori 
Thakur was really on the basis 


of the Evidence Act, 
urged 


of Section 123 
but, in view of the ccntentions 


before us I propose to deal with the 
matter at this stage If Rule 3 (2-A) 
of the Administrative Service (Pay) 


Rules, 1954, has to be followed for the 
appointment of the Chisf Secretary of 
the Government and it is admittec on 
behalf of all the parties that this rule 
applied, then the appointment has to be 
made by selection on merit with due 
regard to seniority. The question is, 
if documentary evidence in the nature 
of unpublished official records exist, 
dealing with the selection of the Chief 
Secretary, can it be said that the evi- 
dence relates to “affairs of State’, with- 
in the meaning of Section 123 of the 
Evidence Act2 The szope of Sections 


even though 
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123 and 162 of the Evidence Act has 
been considered elaborately by their 


‘Lordships of the Supreme Court, in the 


case of State of Punjab v. Sodhi Sukh- 
dev Singh, reported in AIR 1961 SC 
493, and in the case of Amar Chand 
Butail v. Union of India. reported in 
AIR 1964 SC 1658. 


The main conclusion of the earlier 
case is to be found in the judgment of 
Gajendragadkar J. (as he then was). in 
the folowing words:— 

“Thus our conclusion is that read- 
ing Sections 123 and 162 together the 
Court cannot hold an enquiry into the 
possible injury to public interest which 
may result from the disclosure of the 
document in question. That is a mat- 
ter for the authority concerned to de- 
cide; but the Court is competent, and 
indeed is bound, to hold a preliminary 
enquiry and determine the validity of 
the objections to its production. and 
that necessarily involves an enauiry in- 
to the question as to whether the evi- 
dence relates to an affair of State under 
Section 123 or not.” 


The Supreme Court stated, further, 
that in this enquiry the Court bas to 
determine the character or class of the 
document, and if it comes to the con- 
clusion that the document does not re- 
late to affairs of State, it should reject 
the claim for privilege and direct its 
production. If the court comes to the 
conclusion that the document relates to 
affairs of State, it should leave it to 


the head of the department to decide 
whether he should permit its produc- 
tion or not. The Supreme Court re- 
peated this conclusion in the second 


case and in both the cases the Supreme 
Court looked into certain disputed do- 
cumentary evidence to find out whe- 
ther they related to “affairs of State” 
or not. In the light of the principles 
laid down by the Supreme Court we 
have looked into the two files and the 
peon book brought on the record dur- 
ing the hearing of the case and special- 
ly into pages 1 and 2 of file No. J/Al- 
2020/70 mentioned in Shri Karpoori 
Thakur’s affidavit, keeping in view the 
serious grievances made by high rank- 
ing administrative officers of the State, 
some of whom are the petitioners be- 
fore us, to the effect that their cases 
for selection to the post of the Chief 
Secretary of the Govt. had not been 
considered on merit, in utter disregard 
of Rule 3 (2-A) of the Pay Rules. 


If the contentions of tne State Gov- 
ernment and of Shri Daroga Prasad, 
Roy, then Chief Minister are that cases 
of all eligible officers were considered on 
merit, then documentary evidence, 
if any, showing the steps taken for the 
selection. can hardly be held to be 
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documents relating to “affairs of State” 
which must be kept out of the purview 


of the Court and necessarily behind an ` 


impenetrable veil so far as the peti- 
tioners are concerned. One cannot lose 
sight of the fact that 
the counter-affidavit of the State, it 
has specifically been asserted that full 
effect was given to Rule 3 (2-A) of the 
Pay Rules. As a matter of fact, the 
first five paragraphs of file No. I/Al- 
2020/70 deal with the selection of the 
Chief Secretary and in view of the Rule 
3 (2-A) of the Pay Rules this portion 
of the file can hardly be held to be a 
closed chapter, incorporating matters re- 
lating to “affairs of State” only I may 
quote from what Gajendragadkar J. (as 
he then was), stated in the first case re- 
ported in AIR 1961 SC 493, namely 


“Care has, however, to be taken to 
see that interests other than that of the 
public do not masquerade in the garb of 
public interest and take undue advan- 
tage of the provisions of' Section 123.” 

In the 2nd case, reported in AIR 1964 
SC 1658, Gajendragadkar C. J. 
ing for the Court, stated thus: 


“In view of the fact that Section 
123 confers wide powers on the head 
of the department, this court took the 
precaution of sounding a warning that 
the heads of departments: should act 
with scrupulous care in exercising their 
right under Section 123 and should 
never claim privilege only or even main- 
ly on the ground that the disclosure of 
the documents in question may de- 
feat the defence raised by the State. 
Considerations which are relevant in 
claiming privilege on~the ground 
the affairs of State may be prejudiced 
by disclosure must always be distin- 
guished from considerations of expedi- 
ency which may persuade the head of 
the department to raise a plea of pri- 
vilese on the ground that if the docu- 
ment: is produced, the document will 
defeat the defence made by the 
State. That is one important aspect of 
this problem which has been- decided 
by -this court in the case’ cited above” 
(Meaning the case reported in AIR ner 
SC 493.) l 


In the înstant case, on the face of 
persistent complaint that the action of 
Shri Daroga Prasad Roy was tainted 
with mala fides, that the selection of 
Shri R. S. Mandal was made on the 
only ground that he was a member of 
the backward Class, I should have 


thought that concrete evidence, if any 
showing that the case of all eligible 
officers had been considered should 


have been voluntarily produced before 
the Court. I have mentioned earlier 
that .the State has produced Annexures 
C and C (1) to support its case that 


in para 19 of: 


- davit in 


ea 


that 


A. I. Ra 


the selection had been made properly; 
after considering the cases of all eligi- 
ble officers. Apart from this. an ob- 
jection taken under Section 123 of the 
Evidence Act can be rejected in the 
instant case on another ground, dealt 
with by the Supreme Court in the 
case reported in AIR 1961 SC 493. In 
the language of Gajendragadkar J. (as 
he then was), nothing has been said by 
Shri Karpoori Thakur in his affidavit to 
the effect that having considered the 
two files mentioned therein he was 
satisfied that their disclosure would lead 
to public injury. Moreover, in the lang- 
uage of the Supreme Court, in the 
same case. Shri Karpoorj Thakur’s aff- 
this case does not 
indicate, within permissible limits, 
the reason why it is. appre- 
hended that the disclosure of any por- 


‘tion of the two files would lead to in- 


jury to public interest: All that Shri 
Karpoori Thakur has stated in this 
connection is that, as a matter of prin- 
ciple, he- was of the view that the 
production of ‘such documents” would 
not be in the interest of the State. This 
reminds me of what Gajendragadkar J: 
Ke he then was) stated in this decision 
at 


“scrupulous care must be taken to 
avoid making a claim for such a pri 
vilege on the ground that the disclosure 
of the documentary may defeat the 
defence raised by the State.” l 
and it appears to me that the objec- 
tion taken to the production of the two 
relevant files in their entirety. in the 
words of Shri Karpoori Thakur incor- 
porated in the third paragraph of his 
affidavit, can very well lead to the sus- 
picion that if privilege was claimed 
under Section 123 of the Evidence Act 
at all, it was claimed on the ground 
that the disclosure may: go against the 
defence taken in the writ case. These 
were the reasons which had weighed 
with us for passing our order, dated 
the 12th May. 1971. quoted above in 
paragraph 20. m4 


As a matter of academic interest, 
I would: like to refer to another aspect 
of a matter elaborately dealt with by 
Gajendragadkar J. (as he then was). in 
the case reported in AIR 1961 SC 493. 
On the question as to whether the courts 
can enquire into the possible injury to 
public interest resulting from  disclo- 
sure of certain documents, his Lord- 
ship dealt with the case of Duncan v, 
Cammell Laird & Co. Ltd.. reported in 


1942 A. C. 624 elaborately, showing 
how one aspect of Viscount Simon’s 


judgment had been seriously challeng- 
ed before the House of Lords in the 
case of Glasgow Corporation v. Central 
Land Board, reported in 1956 S; L. T. 
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41 = 1956 SC (H. L) 1 referring to 
Duncan’s case, his Lordship has stated 
at one place that although Duncan’s case 
has been followed by tne English Courts, 
sometimes the learned Judges hav2 ex- 
pressed a sense of dissatisfaction when 
they are called upon to decide an indi- 
vidual dispute in the absence of rele- 
vant and material documents. In a 
very recent decision of the Hous of 
Lords, Conway v. Rimmer, reported in 
(1968) 2 W. L. R. 99€, what Gajendra- 
gadkar J. stated in 1960 in the case 
reported in AIR 1961 SC 493, wes re- 
peated by. Lord Reid in the following 
words:— 

“Secondly, events have pzovec that 
the rules supposed ta have beer laid 
down in Duncan’s case, 1942 A. C 624, 
is far from satisfactory. In the large 
number of cases in England and else- 
where which have been cited in argu- 
ment much dissatisfaction has been ex- 
pressed and I have rot observed even 
one expression of whole hearted ap- 
proval.” 

The relevant portion of the placi- 
tum of Conway’s case. 1968-2 WLR 998 
is quoted below:— 


“When there is a clash bevween 
the public interest (1) that harm should 
not be done to the nation or the pub- 
lic service by the disclosure of certain 
documents and (2) that the admiristra- 
tion of justice should not be § frvstrat- 
ed by the withholding of them, their 
production will not be ordered if the 


possible injury to the nation or pub- 
lic service is so grave that no other 
interest should be allowed to prevail 


over it, but where the possible injury 
is substantially less, the Court must 
balance against each ozher the two pub- 
lic interests involved. When the Mini- 
ster’s certificate suggests that the docu- 
ments belongs to a class which sought 
to be withheld then, unless his reasons 
are of a kind that judicial experience 
is not competent to weigh. the troper 
test is whether the withholding >f a 
document of that particular class is 
really necessary for the functioning of 
the public service. If on balance, con- 
sidering the likely importance of the 
document in the case before it, ` the 
court, considers that it should probab- 
ly be produced, it should generally exa- 
mine the document before orcering 
the production. 

In the present case it was inpro- 
bable that any harm would be done to 
the police service by the disclosure of 
the documents in question, which might 
prove vital to the litigation.” 

and the contrary dicta of Lord Si- 
mon L. C. in Dunecan’s case, 1942 AC 
624 has been overruled. Cleary „a 
departure has now been made in the 
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English Courts on the question of the 
power of the Courts to look into evi- 
dence when privilege of non-disclosure is 
claimed on the ground that disclosure 
will be injurious to public interest. 
However, so far as courts in India are 
concerned the matter is governed by 
statutory law of evidence and unless 
the Supreme Court of India holds other- 
wise, the view expressed by it in the 
ease, reported in AIR 1961 SC 493 must 


be the guiding factor for the High 
Courts, 
23. Now I shal consider the 


principal point urged in the case, bas~- 
ed on Rule 3 (2-A) of the Pay Rules, 
quoted in para. 11 of this judgment, The 
topic can be divided into two parts, 
one dealing with the question as to 
how the case of Shri R. S. Mandal was 
considered and the other with the ques- 
tion as to whether the cases of the 
petitioners were considered or not. On 
the first topic much has been made by 
Shri Basudeva Prasad appearing for 
the petitioners on the point that a test of 
Suitability has been applied on the 
question of the appointment of Shri 
Mandal as the Chief Secretary even if 
the post is considered to be a selection 
post. According to the learned Counsel, 
the word “suitable” or “suitability” is 
not to be found in R. 3 (2-4) under which 
merit alone has to be considered with 
due regard to seniority. Learned Coun- 
sel has argued that in more than one 
place in the Indian Administrative Ser- 


vice (Appointment and Promotion) Re- 
gulation, 1955, the words “merit” and 
“suitability” have been used. whereas, 
the word “suitability” does not find 


place in Rule 3 (2-A) of the Pay Rules, 
Similarly, our attention has been drawn 
to the Indian Administrative Service 
(Recruitment) Rules, 1954. where the 
“suitable” has been used in some con- 
text. On these materials. amongst others 
it has been contended that whoever 
noted the five paragraphs, extracted 
from file No. I/A1-2020/70. went on a 
wrong track altogether by considering 
the question of suitability. Reference 
has also been made to para~ 
graph 10. of the counter-affidavit filed 
by Shri Daroga Prasad Roy. where - 
the expression “merit and suitability” 
has been used. According to the learn- 
ed counsel for the petitioner. merit. in 
the instant case, may ccnnote compe- 
tence, efficiency and experience, as has 
been pointed out by their Lordships of 
the Supreme Court in the case of Sant 
Ram Sharma v. State of Rajasthan. re- 
ported in AIR 1967 SC 1910, but in 
dealing with the officers in the same 
service for promotion to a higher 
grade, no question of suitability can 
arise. - 
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According to Shri Basudeva Prasad, 
In the notes dealing with the appoini- 
ment of the Chief Secretary, a politi- 
cal consideration of suitability has been 
brought in and this is quite a foreign 
consideration for taking action under 
Rule 3 (2-A) of the Pay Rules. It is 
argued that the words “merit” and 
“suitability” must have different con- 
notation, as in Sant Ram Sharma’s case, 
AIR 1967 SC 1910 their Lordships of 
the Supreme Court have used the ex- 
pression “suitability” in the case of Dr. 
T. C. Pillai v. The Indian Institute cf 
Technology, Guindy, Madras (Civil Ap- 
- peal No. 2263 of 1968, decided by their 
Lordships on 29-4-1971) = (reported in 
AIR i971 SC 1811). I do not think, 
that there is any validity in this argu- 
ment of Shri Basudeva Prasad. It is 
difficult to hold that the case of Shri 
R. S. Mandal was considered only on 
such a consideration as political suita- 
bility, as has been argued. It is clear, 
that the word “suitable” or “suitability” 
has been used in the notes extracted 
from file No. I/A1-2020/70 in the sense 
of suitability on merit. I do not think, 
that the arguments advanced by the 
learned counsel. on the difference be- 
tween “merit” and “suitability”, based 
on the two decisions of the Supreme 


Court of India, mentioned above, is 
quite valid in the facts and circum- 
stances of the instant case. From the 


quotation from paragraph 11 of Shri 
Daroga Prasad Roy’s counter~affida- 
vit it appears that his case is 


that Shri R. S. Mandal was select- 
ed by the Government on merit with 
due regard to seniority, as he was found 
to be most suitable and this case may 
= gery well be interpreted to’ mean that 


Shri Mandal was selected on sheer 
merit taking into consideration his 
standing vis-a-vis the eligible offi- 


cers senior to him, 


In any case I am of the view thaf 
in the appointment of the Chief Secre- 
tary of the Government, the Govern- 
ment may very well consider the suit- 
ability of an eligible officer also, if the 
question of merit of a particular offi- 
cer, as well as the merit of his seniors, 
in the strict sense of the term. is not 
kept out of consideration. This is am- 
ply borne out by the judgment of the 
Supreme Court in Civil Appeal No. 477 
of 1970, D/- 15-9-1970 = (reported in 
AIR 1971 SC 1318), a copy of which has 
been given as Annexure T. In Dr. Jai 
Narain Mishra’s case Civil Appeal No. 
477 of 1970, D/- 15-9-1970 = (reported 
in ATR 1971 SC 1318) the question was 
appointment of the Director of Agricul- 
ture in this State and in due course 
Dr. Jai Narain Mishra was recommend- 
ed for appointment by the Public Ser- 
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vice Commission. The aggrieved party 
had moved this Court in a writ appli- 
cation which had succeeded. The 
Supreme Court has stated in its judg- 
ment that the post of the Director of 
Agriculture being a selection post. it 
was for the State Government to select 
Such officer .as it considered as most 
suitable. In more than one place their 
Lordships of the Supreme Court have 
used the word “suitability” for the 
appointment in the selection post, 
holding that the selection of the post 
of Director of Agriculture (An ex- 
cadre post) was to be made.solely on 
the basis of merit. Therefore. although 
Rule 3 (2-A) of the Pay Rules has not 
used the word “suitable” or “suitebi- 
lity”, suitability to a particular selec- 
tion grade post is inherent in the selec- 
tion on merit. Of Course, if in the in- 
stant case Sri R. S. Mandal has been 
selected only on the .ground of politi- 
cal expediency, the matter might have 
been different. But, paragraph -5 of 
the extract, of file No. I/A1-2020/70 has 
referred to his record of service, his 
experience, in responsible and difficult 
assignments and, therefore, it cannot 
be held that the merit of Sri Mandal 
had never come in the picture and only 
suitability on political consideration was 
the sole criterion for his selection. 


In this connection, I would like fo 
dispose of the contention raised to the 
effect that Sri Mandal had been ap- 
pointed solely on the consideration 
of caste or on the ground that both he 
and Sri Daroga Prasad Roy were mem- 
bers of the backward class. I do not 
think that there is any substance at 
all in this contention. Nothing has 
been brought on record to prove eny 
mala’ fides of Sri Daroga Prasad Roy in 
selecting Sri Mandal as the Chief Se 
cretary of the Government. Sri. Daroga 
Prasad Roy has categorically denied 
that he had made any discrimination 
against the petitioners and in favour 
of Sri Mandal on the ground of caste 
and there is no reason to hold to the 
contrary. The argument made by Sri 
Basudeva Prasad to the effect that Sri 
Daroga Prasad Roy had selected Sri 
Mandal in a mala fide manner must be 
firmly rejected. According to Sri Basu- 
deva Prasad, the case of Sri R. S. Man- 
dal was really not considered on merit, 
because if that was done, it would have 
been discovered that in November 1965, 
Sri R. S. Mandal has been superseded, 
while his junior Sri S. K. Chakravarti, 
was promoted to the post of Kosi De- 
velopment Commissioner in the super- 
time scale in Commissioner’s rank. 
This allegation has been refuted in the 
counter-affidavit of the State (para- 
graph 15), where it has been men- 
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tioned that soon after the appointment 
of Sri S. K. Chakravarti as Kosi Area 
Development Commissioner Sri 3. 5. 
Mandal was. appointed as Addicional 
Food Commissioner-Cum-Secretary, Sup- 
ply and Commerce Department. 


Then, according to Sri Basudeva 
Prasad, if the merit or otherwise cf Sri 
Mandal had really been considered, it 
would have been found that Sri N. P. 
Mathur had been appointed as the De- 
velopment Commissioner, Bihar, in June, 
1970 and at that time Sri Manda_ had 
not been thought fit for this appoint- 
ment. This allegation has also been 
‘econtroverted in paragraph 15 of the 
counter-affidavit of the State Gcvern- 
ment, where it has been stated that 
when Sri N. P. Mathur was appointed as 
Development Commissioner, Bihar Sri 
Mandal was functioning as addiczional 
Chief Secretary and kis services were 
considered essential in that post and 
he could not be released in public in- 
terest. These assertions made or be- 
half of the State cennot be Ighitly. 
brushed aside for holding that the case 
of Sri Mandal had not really been 
considered on merit az the time cf his 
appointment as the Chief Secretary of 
the Government of Bihar. 


Then, it has been seriously argued 
by Sri Basudeva Prasad that the cases 
of officers senior to Sri R. S. Mandal were 
really not considered for selection as 
Chief Secretary, although some refe- 
rence to officers of the Commissidner’s 
rank has been made in paragraph 4 of 
the extract of file No. 1/A1-2020/70. 
According to the learned counsel. it 
may be that some officers, whose con- 


duct has been adversely commented 
upon by the Ayyar and Mudholkar 
Commissions of Encuiry, were not 


thought fit for this post but the peti- 
tioners were not involved in the en- 
quiry and so their cases were not real- 
ly considered. It is not possible to 
scrutinise the relevant extract under 
consideration with a tooth-comb. No 
one had expected that the notes will be 
the subject-matter o3 comment in a 
court of law and it is not expected 
that in such notes all details wll be 
available as are exp2cted in a well- 
considered judgment deciding the rights 
of parties. I am of tke opinion, that. a 
broad and overall picture is all that is 
necessary to be taken, if this extract 
is admissible in evidence and it is dif- 
ficult to: hold on the argument advanc- 
ed by Sri Basudeva Prasad, that, the 
cases of his clients were not corsider- 
ed at all for the selection in question. 
Much has again been made out ky the 
learned counsel from paragraph 4 of 
the extract, when he argued that even 
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if officers of the Commissioner’s rank 
were considered, the case of Sri N. P. 
Mathur could not have been consider- 
ed, as he was then holding a higher 
post of the Development Commmis- 
sloner-cum-Principal Secretary to the 
Government of Bihar. It is contended 
that the post of the Development Com- 
missioner, Bihar, was higher in rank 
and in pay to the super-time scale of 
Divisional Commissioners and. therefore. 
Sri Mathur’s case could not have been 
considered. In my opinion, this argu- 
ment is also not acceptable. In para 
graph 8 of the writ application itself 
it has been mentioned that Sri Mathur 
was promoted to the rank of Divi- 
sional Commissioner in the super-time 
scale of pay of; 2,500-125/2-2,750/- on 
Sth June, 1962 and since 4th June, 1970 
he was posted as Development Com- 
missioner to the Government of Bihar, 
drawing Rs. 2,750 (fixed) sanctioned for 
the post. Therefore, it is difficult to 
hold that the authority or authorities 
considering the cases of eligible officers 
for the selection to the post of the 
Chief Secretary should have considered 
the case of Sri N. P. Mathur separate- 
ly on the footing: that he was holding 
a post higher than that of a Divisional 
Commissioner. 


As a matter of fact, the petitioners 
have given one single gradation list as 
Annexure 1, where the names of al 
the petitioners and that of Sri R, 5. 
Mandal, amongst others, find place. It 
is not possible to hold that if officers 
of the Commissioner’s rank ‘were con- 
sidered for selection to the Chief Se- 
cretary’s post, the case of Sri Mathur 
was deliberately or inadvertently ig- 
nored. The relevant portion of the 
peon book shows that a large number 
of character rolls were sent to the 
Personal Assistant to the Special Se- 
cretary to the then Chief Minister, in- 
cluding those of all the present peti- 
tioners on 12th November, 1970, which 
were duly returned on 26th November. 
Then, it has been contended by Sri 
Basudeva Prasad that paragraph 2 of 
the extract of file No. I/A1-2020/70, 
where it was mentioned that none of 
the senior officers of the I.C. S/I. A.S. 
Cadre of Bihar on deputation were 
willing to return to Bihar, does not 
represent the true state of affairs. in- 
asmuch as Exhibits C and C (1), men- 
tioned above, do not support this ver- 
sion. According to the learned coun- 
sel, the letter, dated the 2nd Novem- 
ber 1970 from Sri P. K. J. Menon was 
obtained from him for some ulterior 
purpose, only to show that some off- 
cers on deputation had been contacted. 
Apart from the fact, that, if the cases 
of the present petitioners had been 
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considered for the appointment of the 
post of the Chief Secretary. when the 
ease of Sri R. S. Mandal was consi- 
dered, they are likely to fail in this 
writ case, the petitioners can hardly 
contend that the cases of some other 
officers senior to Sri R. S. Mandal were 
not considered, as a champion for their 
cause. The argument in this context, 
based on Annexure C series cannot be 
accepted as valid. 


Sri Daroga Prasad Roy has stated 


în his counter-affidavit that he had 
made efforts by correspondence and 
personal contact to obtain a suitable 


officer from those serving on deputa- 
tion under the Government of India, 
but he was not successful. It is not 
possible to reject this stand outright. 
Sri. Daroga Prasad Roy has reiterated 
his stand in his affidavit in reply, filed 
on the 27th March, 1971, where he has 
stated that he had, in the course of 
personal contact discussed the names 
of Sri T. P. Singh (junior) and Sri B.D. 
Pande, apart from contacting Sri P. K. 
J. Menon, for the purpose of selection 
of the post of Chief Secretary and there 
is no reason to disbelive this assertion. 
I must repeat here, that, it was not 
expected that when Sri Daroga Prasad 
Roy was making attempts to obtain the 
services of a suitable officer from Delhi 
for appointment as the Chief Secretary 
fn Bihar, he would prepare his papers 
fn such a way that they would stand 
scrutiny in a court of law, if a con- 
travention of Rule 3 (2-A)- was alleg- 
ed. Moreover, it has beén rightly sub- 
mitted by the learned Advocate-Gene- 
ral that the selection of a Chief Secre- 
tary did not involve 
cial procedure, so that this court may 
be called upon to scrutinise the evi- 
dence to find out whether Rule 3 (Q-A) 
of the Pay Rules had strictly been 
followed or not, by considering the 
cases of all officers senior to Sri R. S. 
Mandal. I am of the opinion that at 
the stage at which the question of 
appointment of the Chief Secretary of 
the Government :of Bihar was consider- 
ed, it was a matter of exercise of ad- 
ministrative power of the Government 
and exercise of this writ . application 
only on well-known principles establi- 
shed by the courts (sic). The allega- 
tions made by the petitioners that Sri 
 Daroga Prasad Roy had acted in a 
mala 
caste and that he had selected Sri Man- 
dal because both of them had belong- 
ed to the backward class have failed, 
for the reasons given above and I do 


not think that there is much 
substance in the contention of 
Sri Basudeva Prasad, to quote his 


ianguage, that, in selecting Sri Mandal 


any  quasi-judi-. 


fide manner, on consideration of: 
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as Chief Secretary, things which ought 
not to have been taken into considera- 
tion were taken into consideration and 
things which ought to have been taken 
into consideration were not taken into 
consideration. 


An argument has also been ad- 
vanced by Sri Basudeva Prasad to the 
effect that paragraph 5 of the extract 
of file No. I/A1-2020/70 shows that Sri 
R. S. Mandals experience in wrong- 
fully acting as the Chief Secretary was 
also taken into consideration for hold- 
ing that he was a suitable officer and 
this was an unfair advantage given to 
Sri Mandal. How Sri Mandal had. 
worked as the Chief Secretary from 
20rd June, 1970 to 25th November, 1970 
will be considered in due course, as 
the notification contained in Annexure 
10 has also been challenged, but on a 
broad view being taken of the con- 
tents of the extract of the file under 
consideration, I do not think that any 
substantial injustice has been done to 
the other officers, if the working of 
Sri Mandal as Chief Secretary for a 
few months had also been taken into 
consideration for his ultimate selection 
on merit. It seems that Sri Mandal 
had in fact worked as Chief Secretary 
before he had actually been appointed 
as such and consideration of this as-' 
pect of his service cannot be held to 
vitiate his selection altogether. It is 
difficult to lay down any hard and 
fast rule as to what may be considered 
for weighing the merits of the officers 
for a particular post, if no substantial 
advantage to any officer or no substan- 
tial dis-advantage to others can be 
conclusively proved. 


24. In interpreting Rule 3 (2-A) 
of the Pay Rules Sri Basudeva Prasad 
has referred to paragraph 8 of the 
counter-affidavit sworn ` by Sri N.D.J. 
Rao and filed on 19th February 1971 
and has submitted that if the post of 
Chief Secretary has to be filled up by’ 
selecting an officer from the super- 
time scale of the LA.S. Cadre, the 
Government must choose by seniority, 
unless a senior officer is found unfit. 
That is to say, the case of the senior- 
most officer must be taken first and 
if no objection is found to his appoint- 
ment, he must be appointed without 
considering the cases of his junior offi- 
cers. In my opinion, these contentions 
are not at all valid. It is agreed on 
all hands that the post- of the Chief 
Secretary is a selection post from the 
officers in the super-time scale of pay 
and it is also agreed that Rule 3 (2-A) 
of the Pay Rules applies. In those 
circumstances, it is clear that selection 
to the post of Chief Secretary will de- 
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pend on merit, irrespective of seniozity. 
In my opinion, the principle laid down 
by their Lordships of the Supreme 
Court in Sant Ram Sharma's case, (AIR 
1967 SC 1910) makes this position 
clear, it may be noticed that Annexure 
A, dated the 22nd July 1968 was an 
instruction piven by the Government 
of India in the Ministry of Home Af- 
fairs to the Chief Secretaries of all 
State Governments on the criteria for 


promotion to selection posts, by refer- 


ring to Sant Ram Sharma’s case and 
stating that appointments to selection 
posts should be made primarily on zon- 
sideration of merit and seniority be- 
ing regarded where other qualificat.ons 
are practically equal 


It may also be noticed that Rule 3 
(2-A) of the Pay Rules was inserted 
on 21st November, 1968. Clearly, this 
date gives a clue to the method of in- 
terpretation of Rule 3 (2-A) I£ the 
selecting authority has to move down 
the gradation list, in the -manner sug- 
gested by Sri Basudeva Prasad, the 
whole principle of selection of elig_ble 
officers on merit will be nullified. In 
my opinion, all that the court hearing 
the writ application shculd do is to 
see whether the cases of all elig-ble 
officers, senior to a particular selected 
officer, were considered or were omitted 
for consideration. What particular wei- 
ght was given to the merit of a select- 
ed officer in comparison with the merit 
and seniority of a senicr officer, may 
be the subject-matter cf consideration 
on appeal under The Al India Serv-ces 
(Discipline and Appeal) Rules, 1969, 
and I say this tentatively, but a writ 
court ought not to scrutinise such mat- 
ters, as if the selection of a particular 
officer is being questioned in the -aprel- 
late forum. As a matter of fact, the 
principle which Sri Basudeva Prasad 
relied upon in this context is seniority- 
cum-merit rule, whereas, in the instant 
case, Rule 3 (2-A) must be interpreted 
fn the light in which their Lordskips 
of the Supreme Court have laid down 
the principle in Sant Ram Sharma’s 
case (AIR 1967 SC 1910) and in Dr. Jai 
Narain’s case, referred to above C:vil 
Appeal No. 477 of 1970. D/- 15-9-1971 
= (reported in AIR 1971 SC 1318). I£ 
the post is considered to be a’ selec- 
tion post, then the question of seniority 
comes after merit. That is clear from 
Rule 3 (2-A) itself. Of course, under 
that rule, the question of seniority 
cannot be lost sight of altogether. As 
a matter of fact, Rule 3 of the Indian 
Administrative Service (Pay) Rules, 
1954, makes it clear that going up to a 
Selection Grade Post, if I may put. it 
in this way, is not a prcmotion but an 
appointment to the Selection Grade. 
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This is clear from Rule 3 (2) and Rule 
3(2-A) of the Pay Rules.- This aspect 
of the matter was also clarified by the 
Supreme Court in Dr. Jai Narain 
Mishra’s case, although that case dealt 
his the appointment to an ex-~cadre 
post. 


25. I shall now pass on to the 
petitioners case challenging the lega- 
lity of the retrospective appointment 
of Sri R. S. Mandal as Chief Secretary 
from 23rd June, 1970 to 25th Novem- 
ber, 1970, by the notification incorpo- 
rated in Annexure 10, dated the 28th 
December, 1970. It may be stated. in 
the first instance, that, if the peti- 
tloner’s main case challenging the ap- 
pointment of Sri Mandal as Chief 
Secretary by the notification, dated 
the 26th November, 1970, incorpo- 
Tated in Annexure 2, fails, they can 
hardly complain of this matter for 
obtaining any relief from this Court. 
However, as the matter has been argu- 
ed in full, I would like to dispose of 
this point also. The facts and circum- 
stances of the case show that Sri R. S. 
Mandal had, in fact, performed certain 
duties, statutory or otherwise, which 
only a regular Chief Secretary to the 
Government could have performed. 
What Sri R. S. Mandal hed done dur- 
ing the period in question has been 
given in detail in the counter-affidavit 
filed on behalf of the State on 29th 
March 1971. The relevant portion is 
quoted below: 


“The fact is that the State Govern- 
ment put this respondent in full charge 
of the duties of the post of Chief Se- 
cretary, in addition to his own duties 
which he, in fact, performed all 
through the months to the full know- 
ledge of the Council of Ministers and 
all others concerned. In that capacity, 
he prepared the agenda for the meet- 
ings of the Council of Ministers, at- 
tended all the meetings, recorded the 
decisions, communicated them to the 
departments concerned and obtained 
compliance reports. There was there- 
fore, no element of hide or seek or 
any mala fides involved in it and, in 
fact, the clear intention and the deci- 
sion of the State Government were ful- 
ly implemented and respondent No. 4 
made sustained extra and strenuous ef- 
forts to perform all the duties and 
functions of the two posts. 


It is submitted further in that con- 
nection that for the purpose of the 
constitution of the Selection Committee 
under regulation 3 (1) of the Indian 
Forest Service (Initial Recruitment) Re- 
gulations, 1966, for selection of officers 
for promotion to the Personnel Depart- 
ment of the Government of India, in 
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their order No. 3/1770/AIS (iv), dated 
the 26th October, 1970 (Annexure 14 to 
the affidavit under reply) constituted 
the Selection Committee in which Res- 
pondent No. 4 was formally described as 
the Chief Secretary to the Government 
of Bihar.” 

Sri Daroga Prasad Roy, 
counter-affidavit, has described 
of affairs thus: 


“That with regard to the allega- 
tions made in the subsequent petition 
praying for quashing of Annexure 10, 
I state that the insinuations contained 
in the said petition are uncalled for. 


in his 
this state 


Publication of the notification (An- 
nexure 10) was in pursuance of the 
order made on 21-12-1970. The de- 


ponent further states that the notifica- 
tion became necessary to be issued to 
regularise the various acts and orders 
of Sri R. S.. Mandal during the period 
commencing with 23rd June, 1970 till 
he was appointed as a Chief Secretary. 
It may be stated that some of those 
acts were of statutory nature and their 
validity would be questionable in the 
absence of due authority vested in the 
said Sri R. S. Mandal as Chief Secre- 
tary.” 

It appears that in these circumstances, 
the order incorporated in Annexure 10 
was passed. Learned counsel for the 
parties have also referred to file No. 
1/P1-2098/70, mentioned in our order of 
the 12th May, 1971. for giving certain 
Gates on which certain orders were pas- 
sed, but I do not think it is necessary 
at all to refer to these matters, as other 
materials on record: are. sufficient for 
the consideration of this point. The 
facts not being in dispute, all that Sri 
Basudeva Prasad could urge in this 
context, is that the order incorporated 
in Annexure 10 shows that mala fides 
of Sri Daroga Prasad Roy, who was 
instrumental in the passing of the re- 
trospective order, knowing that this 
writ application was pending in this 
court from the 18th December, 1970. 


It is contended that the Govern- 
ment headed by Sri Daroga Prasad Roy 
fell under a vote of no-confidence on 
the 18th December, 1970 and the order 
giving retrospective appointment to Sri 
R. S. Mandal was ` clearly a mala fide 
order. I do not think that these con- 
tentions are valid. The very facts 
stated in the second application filed 
by the petitioners on the 4th January, 
1971, which has now become pert of 
the original writ application, show that 
nothing out of the way had been done. 
It appears that the new Ministry head- 
ed by Sri Karpoori Thakur was sworn 
in on the 22nd December, 1970 and 
the order incorporated in Annexure 10 
had been passed on the 21st December, 
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when the old Ministry was function- 
ing as a care-taker Ministry. There- 


fore, in regularising matters, Sri Daroga 
Prasad Roy must be taken to have 
acted in the regular course of business 
and not in “pretended exercise of 
power”, as mentioned in the peti- 
tioners’ second application. In an aff- 
davit sworn by Sri N. P. Mathur and 
filed on the 26th February, 1971, many 
facts have been alleged in connection 
with the exercise by Sri Mandal of the 
functions of the Chief Secretary, be- 
fore he had actually been so appointed 
and a contention has been raised that 
all such acts of Sri Mandal were illegal 
and invalid. But, this question is en- 
tirely foreign to the scope of the pre- 
sent writ application and if the con- 
clusion is that the order incorporated 
in Annexure 10 was not vitiated by 
mala fides of Sri Daroga Prasad Roy 
or otherwise and it did refiect on the 
manner of Sri Mandal’s appointment as 
the Chief Secretary by Annexure 2, 
dated the 26th November, 1970. then 
nothing further need be said on the last 
eontention. 


26. On a consideration of all the 
points argued in this case, I am of the 
opinion that no relief can be given to 
the petitioners in this writ application. 
A point was urged during the course of 
the argument on behalf of both parties 
as to whether the petitioners were well- 
advised to file this writ application. or 
whether they should have gone in ap- 
peal under the appropriate provision of 
law. I do not think there was any bar 
in the petitioners filing the writ ap- 
plication, in view of the allegations 
made by them and in view of the pray- 
ers made by them, contending that 
their fundamental rights have been af- 
fected by non-compliance with Rule 3 
(2-A) of the Pay Rules and by the ap- 
pointment of Sri R. S. Mandal as Chief 
Secretary in an illegal and mala fide 
manner by the then Chief Minister of 

ihar. I would like, however, to point 
out that when the petitioners and 
other high-ranking administrative off- 
cers of the State, belonging to the Indian 
Civil Service and Indian Administrative 
Service had complained of their alleged 
supersession to Sri Daroga Prasad Roy, 
as is apparent from Annexure 8, some 
positive action should have been taken 
by Sri Daroga Prasad Roy to look into 
the matter. It may be that even after 
reconsideration, the petitioners would 
not have obtained any relief from Sri 
Roy, but, they would have found that 
their grievances had been looked into. 
In the counter-affidavit filed by Sri 
Daroga Prasad Roy he has referred to 
a letter, dated the 12th December, 1970, 
which was then appended as Annexure 
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18/1 by the petitioners, which was ad- 
dressed to Sri S. V. Schoni, Additional 
Member, Board of Revenue, stating 
that in the interview granted by Sri 


Daroga Prasad Roy on the 30th Nov=m-: 


ber, 1970 it was understood that the 
aggrieved officers would file individual 
representations, which, when received, 
would be duly considered by the Gov- 
ernment and that no representat.ons 
having been filed, no action was being 
taken on the facts and circumstances men- 
tioned in Annexure 8, the memorancum 
oi the meeting or interview. 


It seems that this lstter must tave 
been one of the reasons for the peti- 
tioners to move this court, knowing 
that their grievances would not be 
considered by the State Government, if 
Sri Daroga Prasad Roy was at all in- 
clined to reconsider the earlier appoint- 
ment of Sri Mandal, it may have teen 
more charitable to reconsider the mat- 
ter without calling for individual re- 
presentations. as all the grievances were 
apparently placed before him in the 
meeting of the 30th Movember, 1370. 
So, the petitioners cannct be blamed. if 
they moved this court for redress in 
the circumstances. 

26-A. After a consideration of all 
the relevant points arising in the ‘case, 


I am of the opinion that the writ ap- | 


plication must fail and it is hereby 
dismissed. In the circumstances of the 
case, however. there will be no order 
for costs. 

UNTWALIA, J.:— 27, I agree 
with my Lord the Chief Justice. I, how- 
ever. proceed to discuss some of the 
points raised in the case in my sepa~ 
rate. but concurring, jJuigment. 


28. In the 17th paragraph of the 
writ petition, it is stated that the Ccun- 
cil of Ministers decided at a meeting 
held on 17-6-1970 that the Chief Minis- 
ter be authorised to take a decision in 
the matter of appointing an officer of 
the service to the vacant post of Chief 
Secretary, Bihar, it is further  steted 
in the subsequent paragraphs that for 
over five months the Chief Minister did 
not take any decision ir terms of the 
said resolution of the Council of Minis- 
ters, and all on a sudd2n the impvexn- 
ed notification dated 26-11-1970 (An- 
nexure 2) was issued appointing the 
4th respondent to the post of Chief 
Secretary. Later on. he was appointed 
for the back period also. The attack on 
the appointment is on the following 
grounds :— 

(i) That under the Fules of Execu- 
tive Business the appointment had to 
be made by the Council of Ministers. 


They had no right to authorise the. 
Chief Minister to take a decisinn. 
Any decision taken by him reswlt- 
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ing in the impugned appointment was 
illegal and ultra vires. 
(ii) That the appointment was made 


in violation of Rule 3 (2-A) of the 

Indian Administrative Service (Pay) 

ae 1954 hereinafter called the Pay 
es, 


(iii) That the appointment was made 
mala fide in an arbitrary manner and 
without considering the cases of the 
petitioners. 

(iv) That the retrospective appoint- 
ment of respondent No. 4 for the back 
period is mala fide, illegal and void. 


29. In the counter-effidavits filed 
by Shri Daroga Prasad Roy, the then 
Chief Minister, and on behalf of the 


State of Bihar, with reference to the 
allegations of the petitioners that the 
appointment was made by the Chief 


Minister alone on being authorised to 
do so by the Council of Ministers. a 
privilege is claimed under Article 163 (3) 
of the Constitution and inability is 
pleaded to disclose the manner in 
which the advice was tendered to the 
Governor leading to the impugned ap- 
pointment. On an oral prayer being 
made for production of the relevant files 
a Bench of this court presided over bv 


.my Lord the Chief Justice had made 


an order on 5-1-1971 that the relevant 
files connected with the arpointment of 
respondent No. 4 as the Chief Secretary 
to the Government of Bihar, Patna. 
should be sent to the Advocate-General 
for use in court, subject to any claim of 
privilege that may be made. On 3-2- 
1971 an affidavit sworn by the then 
Chief Minister Shri Karpoori Thakur 
was filed with reference to files 1 and 
2 stating therein that they contain re- 
solution, opinions or decisicns of Minis- 
ters of the State of Bihar in the matter 
of appointment of Chief Secretary and 
the said documents constitutionally em- 
body the advice given on behalf of the 
Council of Ministers to the Governor 
and is a matter which cannot be `inves- 
tigated by a court in view of Article 
163 (3). In paragraph 3 of this affidavit. 
it is „stated : m 

as a matter of principles, 
I eee ‘that the production of such 
documents would not be in the interest 
of the State.” 


30. During the course of the 
hearing of this case, after considering 
elaborate arguments advanced on be- 
half of .both sides, we had made the 
order directing the production of files 1 
and 2; the peon book was also pro- 
duced. In file No. 1 which contains the 
decision leading to the issuance of the 
notification of appointment of the Chief 
Secretary, we directed disclosure of 
paragraphs 1 to 5 only of the said deci- 
sion, and not the rest of it. The ques- 
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tion is what is the extent and import 
of the inhibition contained in, or pri- 
vilege claimed under, Article 163 (3), 
‘and whether a privilege in this case 
could be justifiably claimed under Sec- 
tion 123 of the Evidence Act; if so, to 
what extent, 


31. Although our Constitution Is 
a written document, it has enshrined in 
many Articles by necessary implication 
something which is not law in the 
strict sense of the term but is “conven- 
tions of the constitution” as understood 
in England. This really creates difficul- 
ties in the matter of interpetation of 
some of the Articles of the Constitu- 
tion. Confining the discussion to chap- 
ter II of part VI of, the Constitution, 
which deals with the State Executive, 
it would be noticed that under Article 
154 the executive. power of the State 
vests in the Governor and is to be ex- 
ercised by him either’ directly or 
through officers subordinate -to him in 
accordance with the Constitution. Under 


Section 49 (1) of the Government of 


India Act, 1935, the executive authority 
of a province was exercised on behalf 
of his Majesty by the Governor. Under 


our Constitution although the Gover- . 


nor holds office during the pleasure of 
the President under Article 156 (1), 
normally and generally the executive 
power is not exercised by him on be- 
half of the President. .To all intents 
and purposes, in the governance of the 
State he -is the fountain head of the 
executive power. But then Article 163 
(1) says— 


“There shall be a Council of Minis- 
ters with the Chief Minister at the 
head to aid and advise the Governor 
in the exercise of his functions except 
in so far as he is by or under this 
Constitution required to exercise his 
functions or any of them in his dis- 
cretion.” 

This embodies the British constitutional 
convention. The Council of Ministers 
-has been expressly made collectively 
responsible -to the Legislative Assembly 
of the State under clause (2) of Arti- 
cle 164. “Clauses (a) and (b) of’ Arti- 
cle 167 speak about’ the duties of the 
Chief Minister as respects the furnish- 
ing of information to the Governor and 
under clause (c) the latter can require 
the Chief Minister to submit for the 
consideration of the Council of Minis- 
ters any matter on which a decision has 
been taken by a Minister but which 
has not been considered by the Coun- 
ci. Under Article 166 all executive 
actions of Government of a State are to 
be expressed to be taken in the name 
of the Governor. Orders made in the 
name of the Governor ` are to be au- 
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thenticated in such manner as may be 
specified in rules to be made by the 
Governor. If so authenticated the vali- 
dity of the order cannot be called in 
question on the ground that it is not an 
order made: by the Governor. Clause 
(3) empowers the Governor to make 
rules for the more convenient transat- 
tion of the business of the Government 
of the State and for the allocation 
among Ministers of the said functions 
in so far as it is not business with res- 
pect to which the Governor is by or 
under this constitution required to act 
in his discretion. 


32. In England many powers are 
conferred in terms of the statutes pas- . 
sed by the Parliament on individual 
Ministers. In India hardly it is so done, 
Here, apart from the exercise of the 
power by statutory body, corporation 
or the like whenever a power is to be 
exercised by the Government of a 
State, conferment of the power is either 


. to the Governor or to the State Gov- 


ernment, which expression, as defined 
in the General Clauses Act, is not dif- 
ferent from the Governor. It would 
thus be seen that theoretically and strict- 
ly in terms of the law the executive 
power is exercised by the Governor 
but to all intents and purposes follow- 
ing the British convention the powers, 
as a matter of.. fact, are exercised by 
the Council of Ministers. Ministers in- 
dividually or the Secretary of the De- 
partment, who all function as limbs of 
the Government. The argument on be- 
half of the petitioners that each one 
under the Rules of Business being au- 


-thorised to perform a particular func- 


the 
turn, cannot 


tion performs it as a delegate of 
Governor and he, in his 
further delegate his power to some- 
body else, is a whole misconception. It 
was pointed out by the Privy Coun- 
cil with reference to similar provisions 
of the Government of India Act, 1935 
in Emperor v. Sibnath Banerji, (AIR 
1945 PC 156) that Ministers are officers 
subordinate to the Governor within the 
meaning of Section 49 (1). Technically 
the same may be the position under our 
Constitution, although factually and 
really power vests in the Council of 
Ministers of which the Chief Minister 
is the head and he is called the head 
of the Government, in any event. it is 
wholly wrong to say that they are 
delegates of the Governor. In this 
connection reference may also be made 
to the two decisions of the Supreme 
Court in Gullappalli Nageswararao v. 
State of Andhra Pradesh, AIR 1959 
SC 1376 and (AIR 1970 SC 1102)—vide 
paragraph 8 in column 2 of page 1380 
and paragraph 7 on page 1106 respect- 
ively. 
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33. Clause (3) of Article 163 is 
a very anomalous and difficult provi- 
sion of our Constituticn. It seems to 
have been copied in Article 74 (1) from 
Section 10 (4) of the Government of 
India Act and from Section 51 (4) in 
Article 163 (3). A constitutional head 
the Monarch in England, the President 
at the Centre or the Governor in a 
State in India cannot venture to act 
without or contrary to ministerial ad- 
vice. But if it were tc be that he has 
acted without any such advice or con- 
trary to it, the courts of law have been 
prevented from enquiring into the mat- 
ter. The proceeding of the Council of 
Ministers has always been treated a 
secret and privileged document. Ccurts 
have never compelled -heir disclosure. 
In India the position is anomalous and 
difficult because the order of the Gov- 
ernor expressed in his name in a large 
number of cases, almost in all except 
a few. will be actually not his but 
notionally is his and is supposed te be 
based upon the advice tendered by a 
Minister or Ministers. [In such a situa- 
tion, if a question arises that the order 
is not on any advice cf a Minister or 
is contrary to such advice, an investi- 
gation in relation to this attack is bar- 
red under Article 163 (3) of the Con- 
stitution. The order made and autznen- 
ticated in the manner prescribed has 
got to be treated as an order of the 
Governor under Article 166 (2) and the 
bar contained in Article 163 (3) must 
be limited to the question just ind.-cat- 
ed above, namely, that the order is not 
based upon any advice or is not in ac- 
cordance with it. The order is not 
amenable to attack on this limited 
ground in view of Art, 163 (3). 


34. A long argument was advanc- 
ed before us as to whether an orde: of 
the State Government duly autnen- 
ticated and expressed in the name of 
the Governor, but if made in violation 
of the Rules of Executive Business, can 
be held to be ultra vires, void or ille- 
gal. Petitioners contended that it can 
be so, Learned Advocate-General for 
the State of Bihar and Mr. Kanhaiya- 
lal Mishra, learned Counsel for res>don- 
dent No. 2 contended that althougk in 
none of the cases this point has been 
specifically canvassed and decided in the 
form it was argued here, it has got to 
be answered against the petitioners 
because Rules of Executive Business 
framed under Clause (3) of Article 166 


are for the more convenient  trarsac- 
tion of the functions cf the Govern- 
ment and for the allocation arr.ong 


Ministers of the said Business. I do 
not propose to decide this larger omes- 
tion in this case as it is not necessary 
to do so. I may, however, indicate that 
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if in any case a question arises as ta 
the validity of an order made in viola- 
tion of the Rules of Executive Business, 
which does not attract the limited bar 
as to the enquiry in any court impos-~ 
ed by clause (3) of Article 163, I am 
doubtful whether the bald contention 
put forward on behalf of the respon- 
dents will succeed. In this particular 
case, however, the violation alleged was 
only of one kind, later developed into 
two species. The alleged violation is 
squarely covered by the bar of Arti- 
cle 163 (3). 


35. Under Rule 8 of Part TT 
cases referred to in the 3rd Schedule 
to the Rules of Executive Business had 
to be brought before the Council in 
accordance with the provisions of the 
rules contained in part II. Item 29 of 
the 3rd Schedule speaks about propo- 
sals relating to transfers and postings 
of many categories of Government ser- 
vants including the Chief Secretary. 
Under Rule 15 occurring in Part II a 
memorandum is to: be prepared in 
cases dealing with appointments to ser- 
vice and posts which should state fully 
qualifications of each of the candidates 


whose names are mentioned in the 
memorandum or in the copy of the 
letter from the State Publie Service 
Commission attached thereto. In the 


petition the attack was that the deci- 
sion as to the appointment of respon- 
dent No. 4 to the post of Chief Secre- 
tary was not taken by the Council of 
Ministers. In their meeting held on 
the 17th June, 1970 they merely autho- 
rised the Chief Minister to take the 
decision., in violation of the Rules of 
Executive Business. ‘Later on the point 
was further developed to say that no 
memorandum in accordance with Rule 
15 was prepared and placed before the 
Council. 


36. In my opinion, the question 
is to be answered against the petitioners. 
In what way the decision for advice 
was taken. by the Council of Ministers 
whether by all of them sitting in a 
Council or by authorising the Chief 
Minister to take the decision on their 
behalf is a matter which attracts the 
bar of enquiry under Article 163 (3). 
What advice was tendered by the Coun- 
cil of Ministers or, as a matter of that, 
by the Chief Minister carnot be en- 
quired into by this Court. These are 
political matters which could be agitat- 
ed and corrected, if wrong, by the Coun- 
cil of Ministers. the Legislature or the 
Governor himself acting under Article 
167 (ce) Courts are not concerned 
with going into the question as 
to advice, if any, tendered by the Mini- 
sters, if so, what, which necessarily in- 
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cludes the procedure of reaching the 
advice. I may also add that on the 
allegations made in the petition I 


find it difficult to hold that there was 
a violation of Rule 8 or Rule 15 or the 
result of the alleged infraction is nulli- 
fication of the appointment. The propo- 
sal relating to the posting or appoint- 
ment of a particular officer to the post 
of a Chief Secretary had to be -brought 
before the Council of Ministers. Not 
necessarily it was incumbent upon them 
to take a final decision. It was well 
within their power to authorise the 
Chief Minister to take the decision. The 
principle of delegatus non potest dele- 
gare is not attracted. Under Rule 15 
preparation and placing of a memoran- 
dum is not mandatory. Under the first 
part of the rule the Chief Minister can 
direct otherwise. In cases dealing with 
appointment to posts it is desirable that 
the memorandum should state fully the 
qualifications of each of the candidates 
but it is not obligatory to do so. No 
memorandum was called for and no 
such attack was made in the Writ Peti- 
tion that the decision was taken wiih- 
out a memorandum. i 


37. In regard to the portion of 
the document which we permitted to 
be produced and disclosed. I am defini- 
tely of the opinion that there is no 
bar to enquiry as to the decision, under 
Article 163 (3). It has been observed 
by Lord Thankerton in Sibnath Banerji’s 
ease, AIR 1945 PC 156 at page 162 
{column 1) that— 

Pe AASA the provisions of Chapter 2 
of Part 3 of the Act of 1935 as to the 
Provincial Executive and its executive 
authority use the term ‘executive’ in 
the broader sense as including both a 


decision as to action and the carrying 
out of such decision” 
The files directed to be produced 


and disclosed contain the decision as to 
action. The impugned order contained 
in Annexure 2 is carrying out of such 
decision. The legality of the decision 


will always be open to challenge ex- 
cept where it attracts the bar of en- 
quiry under Article 163 (3) or the 


decision is contained in a document in 
which can be claimed to be a privileg- 
ed one under Section. 123 of the Evi- 


dence Act. The two matters may some- 
times overlap and it may sound 
anomalous to say that the deci- 
sion is. open to ‘challenge but 


the question of advice cannot be enquir- 


ed into. I, however, venture to draw 
a line, though subtle and thin yet 
real, between the two aspects of the 
matter. The bar of Article 162 (3) 


must, in the context of our constitution- 
al set up, be held to be a very limited 
one. It cannot be allowed to make 


‘not an executive power. 


w 
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nugatory so many guarantees given to 
the citizens under our Constitution., The 
real object of the bar is not to permit 
the bringing before a court of law the 
minutes of the preceeding of the Coun- 
cul of Ministers. 


38. Before dealing with the mat- 
ter of privilege further, I may dispose 
of 2 or 3 grounds of objections made by 
Mr. Basudeva Prasad, learned counsel for 
the petitioners. He submitted that under 
Rule 7 of the Indian Administrative Ser- 
vice (Cadre) Rules, 1954 made under 
Section 3 (1) of All India Service Act, 
1951 (Central Act 1 of 1951) all appoint- 
ments to the cadre posts have to be 
made in the case of State cadre by the 
State Government. The power so ex- 
ercised by the State Government is not 
an executive ‘power as the limit of the 
executive power prescribed under Arti- 
cle 162 is confined to the matters with 
respect to which the State Legislature 
has power to make laws. Since it has 
no power to make laws with regard to 
the Indian’ Administrative Service. the 
power of appointment exercised under 
Rule 7 of the I. A. S. (Cadre) Rules is 
The argument 
is wholly wrong. Learned counsel was 
not able to contend that the power of 
appointment was legislative or judicial 
and in the teeth of several decisions of 
the Supreme Court could not contend 
against the proposition that a power 
which is neither legislative nor judicial 
must be executive [vide Jayantilal Amrat- 
lal v. F. N. Rana, AIR 1964 SC 648 (at 
page 655)]. That apart. it was rightly 
pointed out by the learned Advocate- 
General that the executive power of a 
State under Article 154 (1) vests in the 
Governor irrespective of the source of 
the power. In Sibnath Banerji’s case, 
(AIR 1945 PC 156) on a consideration 
of the identical provisions of the Gov- 
ernment of India Act it was said at 
page 162 (column 2)— 


“Their Lordships construe  sub-sec- 
tion (2) of Section 49 as providing an 
extensible limit and not a maximum 
limit, and the provisions of sub-section 
(2) of Section 124 as affording a means 
of such extension.” 

On reference to Article 258 of the 
Constitution it would be found that 
either the President or the law made 
by Parliament can confer powers or 
functions in State Government. Un- 
doubtedly such a power, as the power 
under Rule 7 is, would be executive 
power within the meaning of Article 
154. (1). 


39. Learned counsel for the peti- 
tioners further submitted that the peti- 
tioners approached this Court for quash- 
ing the impugned order of appointment 
of respondent No, 4 to the post of Chief 
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Secretary by a writ of certiorari and 
in such a proceeding record has tc he 
called up and the impugned order jf 
bad, has to be quashed; Article 163 (3) 
is not bar to the calling up of th= re 
cord. In my opinion, the order of 
appointment is a purely executive crder. 
The State Government was under no 
obligation to exercise the power of 
appointment in a quasi-judicial maaner. 
Even assuming that the order is one 
which can be quashed by grant ef a 
writ of certiorari, it would be yuite 
wrong to say that in a proceeding for 
issuance of a writ of certiorari all the 
records must be brought and disclos- 
ed in the proceeding and no bar can 
be attracted under Arvicle 163 (3) or 
no privilege can be cleimed under Sec- 
tion 123 of the Evidence Act. This 
contention must be retected. 


40. Learned Counsel then ar2ued 
that when the challenge to the crder 
was on the ground of arbitrariness and 
mala fides, bar of Article 163 (3) could 
not be claimed. I shall be in a vosi- 
tion to deal with this aspect of the 
matter when I come to the attack on 
the order on the ground of mala Aides. 
Suffice it to say here that there is no 
allegation of any kind of bad faith 
against the entire Council of Ministers. 
Whatever allegation has been made, 
which will be dealt with hereinafter, is 
against the then Chief Minister only. 
Allegations of mala fides may weaken 
the claim of privilege under Section 123 
of the Evidence Act as I shall present- 
ly show. But I must make it clear that 
the bar under Article 163 (3) within 
the very limited sphere I have inter- 
preted it to be cannot be broken by 
mere allegations of mala fides or aven 
by their proof aliunde. 


41. In (AIR 1261 SC 495 a 
question arose as to the ambit of pri- 
vilege under Section 123 of the Evi- 
dence Act. Gajendragadkar, J. as he 
then was, did not fee: inclined te go 
to the extent the decision of the House 
of Lords had gone in, (1942 AC 624) 
and with reference to Section 162 of 
the Evidence Act, the law laid cown 
in that case as observed in paragraph 
10 of the judgment in (AIR 1964 SC 
1968) was— 

Lunar ene: that though under Sections 
123 and 162 of the Evidence Act the 
Court cannot hold an enquiry into the 
possible injury to publie interest which 
may result from the disclosure of the 
document in question. that matter be 
ing left for the authority concérnel to 
decide, the court is competent to hold 
a preliminary enquiry and determine 
the validity of the objection to its pro- 
duction and that necessarily involves an 
enquiry into the question as to whe- 
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ther the document relates to affairs of 
State under Section 123.” 


It would be further found from 
the observations of Gajendragadkar. C. 
J.. in Amar Chand’s case, AIR 1964 SC 
1658 that their Lordships went into the 
question as to whether the claim of 
privilege was rightly made and then at 
the end of paragraph 13 it was said— 


“Having seen all the documents 
produced before us, we were satisfied 
that the claim for privilege made by 
respondent No. 2 was not justified at 
all and may even be characterised as 
not bona fide”. ` 


But then in the case of (AIR 
1961 SC 493), it would be noticed from _ 
paragraph 42 at page 511 that three of 
the documents, the discovery of which 
the respondent claimed, were described 
as original orders passed by the Pepsu 
Cabinet on the three respective dates. 
Those documents were documents re- 
lating to the discussions that took place 
amongst the members of the Council 
of Ministers and the previsional con- 
clusions reached by them in regard to 
the respondent’s representation from 
time to time. The documents embody- 
ing the minutes of the meetings of the 
Council of Ministers and the advice 
which the Ministers gave to the Raj- 
pramukh were held to be expressly 
Saved by Article 163 (3) of the Consti- 
tution, and it was said— 

eae In the case of such advice 
no further question need to be consi- 
dered.” 


42. Duncan’s case, 1942 AC 624 
along with other cases came for seri- 
ous consideration of the House of Lords 
in [ (1968) 2 WLR 998]. Lord Reid said 
in his speech at page 1005— 

“It is universally rerognised that 
here there are two kinds of public in- 
terest which may clash. ‘There is the 
public interest that harm shall not be 
done to the nation or the public ser- 
vice by disclosure of certain documents, 
and there is the public interest that 
the administration of Justice shall not 
be frustrated by the withholding of 
documents which must be produced if 
justice is to be done.” 


The view in Duncan’s case, 1942 AC 
624 was not fully approved. At pages 
1013-1014 Lord Reid has said— 


“But in this field it is more than 
ever necessary that in a doubtful case 
the alleged public interest in conceal- 
ment should be balanced against the 
public interest that the administration of 
justice should not be frustrated...... It 
cannot be said that there would 
be any constitutional impropriety in 
enabling the court to overrule a Mini- 
ster’s objection.” 
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It was, however, observed at page 
1015— 

“I do not doubt that there are cer- 
tain classes of documents which ought 
not to be disclosed whatever their con- 
tent may.be. Virtually everyone agrees 
that Cabinet minutes and the like 
ought not to be disclosed until such 
time as they are only of historical in- 
ferest.” 


Lord Morris of Borth-y-Gest in- the 
opening paragraph of his speech at page 
1017, in answer to the question posed 
whether’ the final decision as to the 
production in litigation of relevant 
documents is to rest with the courts or 
with the executive, said— 

“I have no doubt that the conclu- 
sion should be that the decision rests 
with the courts.” 


His Lordship was pleased to observe 
at page 1019— 

“A Court would always pay the 
preatest heed to a statement that produc- 
tion of a document was not in the public 
interest and in most cases would be like- 
ly to give effect to it. There are many 
matters upon which the executive will 
be likely to be best qualified to form 
a view. It will be easy for a court to 
recognise this and to give full weight 
to this consideration. The court, how- 
ever, will be in a position of indepen- 
dence and will as a result often be 
better placed than a department to 
assess the weight of competing aspects 
of the public interest including those 
with which a particular department is 
not immediately concerned.” 

An important passage occurs at 
page 1032 to the following effect— ` 

“I am convinced that the courts, 
with the independence which is their 
strength, can safely be entrusted with 
the duty of weighing all aspects of 
_ public interests and of private inter- 
ests and of giving protection where it 
is found to be due 

A distinction. was made between 
claim of privilege as to a particular 
document having regard: to the contents 
and the document belonging to a class 
which on the grounds of public inter- 
est must, as a class, be withheld from 
production. 


43. I wish the law in India could 
go to the extent the House of Lords has 
unanimously gone in Conway’s 
1968-2 WLR 998. But still there is : 
clear and authoritative decision of 
Supreme Court to that extent, I think 
the Courts have power to examine the 
claim of privilege to the extent laid 
down by the Supreme Court in: AIR 
1961 SC 493. In the -instant case, how- 
ever, the claim of privilege in para- 
graph 3 of the affidavit of Shri Karpoori 
Thakur is in regard to the class of 


case, ; 
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documents mentioned in the earlier 
paragraph. The claim is not couched 
in a language or sufficient facts have 
not been stated in the affidavit so as 
to uphold the claim of privilege with- 
in the ambit of the principles decided 
in the Supreme Court cases referred 
to above. The petitioners’ contention 
is that their cases have not been con- 
sidered while’ making the appointment 
to the post of Chief Secretary, and on 
the basis’ of class or caste consideration 
alone the appointment has been made 
in bad faith. In such a situation, rely- 
ing upon the observations quoted from 
the speeches of the learned and noble 
Lords in Conway’s case and to the 
extent they find support from the deci- 
sion of Gajendragadkar, C. J.. in Amar 
Chand’s case, (AIR 1964 SC 1658) while 
ordering production and disclosure of 
the documents, we had  unhesitatingly 
come to the conclusion that neither 
Article 163 (3) nor Section 123 of the 
Evidence Act could shut completely 
the production and disclosure of the 
documents. 


In pursuance of our direction, the 
two files were produced and so was 
produced the peon book. File No. 2 
deals with the matter of retrospective 
appointment of respondent No. 4 to the 
post of Chief Secretary. There was 
nothing more in it. In File No. 1 
were contained in paragraphs 1 and 5 
excluding the portion which was not 
directed to be disclosed. the notings of 
the then Chief:Minister leading to the 
decision of appointment of the 4th res- 
pondent to the post of Chief Secretary. 
It has been repeatedly held that no 
Government servant has a fundamental 
right to promotion to any higher post. 
But the matter of promotion is a mat- 
ter relating to employment within the 
meaning of Article 16 of the Constitu- 
tion, and giving equality of opportunity 
in matters of promotion means consi- 
dering the cases of all eligible for pro- 
motion. If a citizen makes a grievance 
that such an equality of opportunity 
has been denied to him, it would be a 
travesty of justice ordinarily and gene- 
rally to uphold the claim of privilege. 
Except in very exceptional circumstan- 
ces which would ‘clearly bring about in- 
jury to public interest, such a claim is 
not to be upheld. To add to it, alle- 
gations of mala fides will weaken the 
claim still further. 


44, In Lakshmishwar Prasad 
Sinha v. The State of Bihar (C. W. J. 
C. No. 550 of 1969 D/-24-2-1971 (Pat) ) 
by a Bench of this court of which I 
was a member it was held that the 
order amending “C. P. S. 7 Rule” ex- 
pressed and duly authenticated in the 
name of the Governor in view cf Arti~ 
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cle 166 (2) of the Conszitution coul not 
be challenged on the ground that it 
was not an order made on the advice 
of the Council of Ministers as required 
by the Rules of Executive Busi- 
ness. Although Aricle 163 (3) 
was not .referred tọ in that case, the 
effect of the judgmert, reading the 
two provisions of the Constitrvtion, 
namely, Articles 163 (3) and 166 (Z). is 
the same. My Lord the Chief Jvstice 
în Vidyassagar Singh v. Krishna Ealla- 
bha Sahay, (AIR 1965 Pat 321) upheld 
the assertion of the Chief Minister in 
. paragraph 7 of his counter-affidavit that 
he was not at liberty to reveal the 
proceedings of the Cabinet or the com- 
munication between him and the Cabi- 
net and the Governor in relation to the 
nominations of opposite parties 3 tọ 7 
as members of the Bihar Legisletive 
Council with reference to Article 163 
{8) of the Constitution. 


45. Learned Advocate-General, on 
the basis of the decisions in Gangamovyi 
Debi v. Troiluckhya Nath Chowdrary, 
(1906) 33 Ind App 60 (PC), Jitendra 
Nath v. Manmohan (57 Ind App 214 = 
(ATR 1930 PC 193)) and Ishwarlal Gir- 
dhari Joshi v. State o? Gujarat, (AIR 
1968 SC 870), vehemertly argued that 
official acts must be presumed to have 
been performed duly and after due ob- 
servance of the formalities required 
under the law. Mere allegation of the 
petitioners that their cases were not 
considered is not sufficient to rebut that 
presumption. The fact alleged could 
not be from their personal knowledge 
and could not be based upon any ləgal 
or valid information derived by tkem. 


In such a situation, learned Advo- 
cate-General submitted, the alle- 
gation must be thrown out with- 


out any further enquiry. In Ishwarlalľ’s 
case, AIR 1968 SC 870 Hidayatullah J., 
as he then was, has observed in para- 
graphs 9 and 10 at page 876 that the 
burden would be heavy in view of the 
presumption and the provisions of Arti- 
cle 166 (2) to challenge the correctness 
of the order of the Governor. His 
Lordship observed that— 

APAE i there is a strong presunp- 
tion of regularity of afficial acts and 
added thereto is the prohibition con- 
tained in Article 166 (2). Government 
was not called upon to answer the 
kind of affidavit which was filed with 
the petition because bare denial chat 
Government had not formed an opirion 
could not raise an issue.” 


The prohibition contained in Arti- 
cle 166 (2) is only to this extent tha: if 
the order is expressed and authenticat- 
ed in the manner prescribed then there 
Is an irrebuttable presumption that the 
order is of the Governor, and on what 
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basis that order was made cannot be 
enquired into in view of the provision 
contained in Article 163 (3). But, in 
my opinion, the presumption of regula- 
rity of official acts cannot be stretched 
to the extent we were asked to do by 
the learned Advocate-General. If it is 
to be presumed without any further 
material that cases of all eligible for 
appointment to the post of Chief Secre- 
tary including those of the petitioners 
were considered or that Rule 3 (2-A) of 
the Pay Rules was complied with then 
no order of the Government can ever be 
challenged on the ground of violation 
of any law or being violative of any 


Article of the Constitution. At the 
time an act is done, ordinarily and 
generally the person aggrieved is not 


supposed to be present and if the Gov- 
ernment can be allowed to take shel- 
ter by stretching the law of presumption 
of regularity of official acts to the ex- 
tent urged by the learned Advocate- 
General, it is plain that almost all ac- 
tions of the Government will be beyond 
the pale of challenge. Even Article 32— 
the guaranteed right to move the Sup- 
reme Court for enforcement of the 
fundamental rights—or Art. 226 which is 
also, inter alia, for that purpose will be 
rendered almost nugatory. The order will 
be the order of the Governor. What ad- 
vice was tendered by the Minister cannot 
be enquired into by a court of law. There 
should be a strong presumption that 
the order was made by the State Gov- 
ernment by observing all formalities of 
law and fulfilling all its requirements. 
No person outside the group which had 
a hand in taking the decision can chal- 
lenge it with his personal xXnowledge or 
Otherwise, as contended by the learned 
Advocate-General. To what a ridicul- 
ous extent the law of bar, privilege or 
presumption will be pushed is so ap- 
parent that I have no difficulty in re- 
jecting it outright. 


In my opinion, when a petitioner 
makes out a prima facie case of com- 
mission of illegality in the official act, 
specially in relation to the fundamental 
rights, a court, in the context and set 
up of our constitutional machinery. must 
insist for production of materials for 
its satisfaction as to the legality of the 
official acts. Courts cannot shut their 
eyes to great injustice which may be 
brought about to the citizens and the 
society if the law were mechanically 
interpreted to be, as argued on behalf 
of the State Government. In the in- 
stant case the -petitioners have made 
out a grievance that they and others 
who were senior to respondent No. 4 
by many many places have been super- 
seded unjustifiably and illegally without 
consideration of their cases or in any 
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event without proper consideration,’ as 
required under Rule 3 (2-A) of the Pay 
Rules. Supersession of so many off- 
cers prima facie was sufficient to 
rebut the presumption of regularity in 
the official acts. specially when an act 


of bad faith was also alleged. In such 
a situation, the case could not be 
thrown out on the theory of presum- 


tion of regularity in official acts or 
on other grounds of privilege urged on 
behalf of the State Government. Jus- 
tice glaringly required an enquiry into 
the matter, of course, within the limit- 
ed range of the power of this court 
under Article 226 of the Constitution. 


46. I may take up ground Nos. 2 
and 3 in relation to the attack on the 
“order of appointment together. Sub-rule 
(2-A) was inserted in Rule 3 of the 
Pay Rules by Notification No. 1/ 
146/67-AIS(II)-A dated 21-11-1968. The 
history of the insertion of such a sub- 
rule, as it appears from the records in 
this case. is that after the decision of 


the Supreme Court in (AIR 1967 
1910), a letter dated 22nd July, 1968 
was written by the Government of 


India to the State Governments, giving 
quotations from the decision’ of the 
Supreme Court in Sant Ram Sharma’s 
case. It was stated at the end of the 
letter that— 


A E ORA having regard to the basic 
principle that these posts above the 
senior scale are selection posts, appoint- 
ments to which should be made pri- 
marily on consideration of merit, seni- 
ority being regarded only where other 
qualifications are practically equal, and 
formulate appropriate procedures for 
selecting officers primarily on merit be- 
fore appointment to such posts in the 
All India Service Cadre of the State.” 
The reaction of the various State 
Governments was invited. Its not 
known as to what was the reaction of 
any State Government. But then about 
4 months later was inserted Rule 3 
(2-A) in the following terms— 


“Appointment to the Selection 
Grade and to posts carrying pay above 
the time scale of pay in the Indian 
Administrative Service shall be made 
by selection on merit with due regard 
to seniority.” 

It is to be noticed from Rule 3 
(2-A) of the Pay Rules that in the Indian 
Administrative Service there is a junior 
scale and senior scale. In the senior 
scale there is a time scale of pay and 
a selection grade. Rule 3 (2-A) says 
that appointment to selection grade, that 
is, when an officer is promoted even in 
the senior scale from time scale to the 
selection grade, has to be by selection 
on merit, so also to a post carrying pay 
above the time scale. Under Rule 8 
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any member of the service appointed 
to hold a post specified in Schedule III 
which are selection posts shall, for so 
long as he holds that post. be entitl]- 
ed to draw the pay indicated for the 
post in the said Schedule. 


Personally speaking, I was inclined 
to take the view that the question of 
application of sub-rule (2-A) comes 
when an officer is appointed by pro- 
motion from selection grade to selec- 
tion . posts mentioned in Schedule III. 
But once a promotion is made to any 
post carrying super time scale in Sche- 
dule III then giving him the post of 
Chief Secretary or Member. Board of 
Revenue, or Development Commissioner 
and Principal Secretary. is not a- fur- 
ther promotion, which strictly attracts 
the application of sub-rule (2-A). Ap- 
pointments to those posts in Schedule 
III can be at the instance and conveni- 
ence of the State Government even by 
interchangeability as it may suit it. But 
I do not stick to this view as it was 
conceded by all that appointment to the 
post of Chief Secretary from another 
selection post in Schedule III was a 
matter of further promotion. and it did 
attract sub-rule (2-A). In Sant Ram’s 
case, AIR 1967 SC 1910 Ramaswami, J., 
clearly pointed out that in the matter 
of appointment to selection posts the. 
consideration “is to be based primarily 
on merit and not on seniority alone.” 
The principle is that— 


“When the claims of officers to 
selection posts are under consideration, 
seniority should not be regarded except 
where the merit of the officers is judg- 
ed to be equal and no other criterion 
is, therefore, available.” 


Interpreting sub-rule (2-A) in the 
light of the judgment of the Supreme 
Court, as reiterated in the. letter which 
is annexure to the counter-affidavit of 
the State, I do not find any escape from 
the conclusion that the meaning of R.3 
(2-A) of the Pay Rules is that the selec- 
tion for appointment to selection posits 
is to be on merit primarily and regard 
to seniority is due to be given = only 
when merit is equal. In ae R. 
Towne v. Mark Eisner, ( (1918) 245 U. S. 
418 = 62 Law. Ed. 372) at page 376 
(column 1) the celebrated Judge Mr. 
Justice Holmes has said-~ 


“A word is not a crystal, trans- 
parent and unchanged; it is the skin of 
a living thought and may vary greatly 
in color and content according to the 
circumstances and the time in which it 


fs used.” (underlining mine). 


Even on grammatical construction 
of the rule, the selection is on merit, 
and at the time of selection due re- 
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gard to seniority is also to-be g:ven. 
There cannot be any mathematical for- 
mula to judge the merit vis-a-vis the 
seniority. An overall picture has to be 
taken and if, in the opinion of the ap- 
pointing authority. a particular officer 
possesses merit superior to that of his 
seniors then irrespective of his pos.tion 
în the gradation list the selection for 
appointment has to fall on him. Of 
course, the phrase “witn due regard to 
seniority” can only mean that seniority 
cannot be ignored. Merit being equal 
or balanced or not decisively in favour 
of a junior incumbent. selection has 
to be made in favour of a senior ore. 


47. The portion of the decision 


contained in File No. 1 disclosed in 
this case would indicate that the ~hen 
Chief Minister, respondent No. 2, had 


considered the cases of officers of Com- 
missioner’s rank for this post, and nav- 
ing regard to the excellent record of 
service of respondent N3. 4 found him 
most suitable officer for appointmen: to 
the post of Chief Secretary. It is stat- 
ed earlier in this decision that appcint- 
ment to the post of Chief Secretary has 
to be chiefly on the basis of suitab lity 
and not merely on the basis of senio- 
rity alone. After all, the decision con- 
tained in File No. 1 wes not to be in 
the form of a judgment or a jud:-cial 
decision it -was an administrative Ceci- 
sion. It may not have been couched in 
perfect language. But 2n the whols it 
does show compliance with the require- 
ment of Rule 3 (2-A) of the Pay Rules. 
The word ‘suitability’ or ‘suitable’ has 
been used in the order in the sense of 
merit. In the expression “merit and 
suitability” suitability is made expřcit. 
In the use of the term ‘merit’ aone 
suitability is implicit. Suitability ean- 
not mean suitability to a particular 
Government or the Chief Minister. 
Suitability must mean suitability to the 
post and the word ‘merit’ is comprehen- 
sive enough to embrace within its am- 
bit ‘suitability’ also. An officer may 
have good educational and academic 
qualification but he may lack integrity 
and commonsense; surely he cannot be 
said to possess merit for the post. 


To adopt the phrase of Chief Jus- 
tice B. P. Sinha in The High Court, 


Calcutta, v. Amal Kumar Roy, (AIR 
1962 SC 1704) an officer may lave 
more learning than wisdom. but then 


he cannot be said to be meritorious for 


a particular post. Tact, nature, œm- 
monsense, punctual habits, etc, akout 
which only the appoinzing authorities 


may have knowledge, in a particular 
officer undoubtedly will count in the 
assessment of the merit for appointrrent 
to the selection post. By hair-splitiing 
argument it was pointed out by leern- 
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ed counsel for the petitioners that peti- 
tioners 2 to 5 were in the rank of Com- 
missioners but petitioner No. l 
was in a rank higher than that 
of Commissioner, only cases of 
officers of the rank of Commissioners 
were considered and so not of vpeti- 
tioner No 1. The argument does not 
appear to be sound and sustainable. 
The pay of an officer in the Commis- 
Sioner’s rank is Rs, - 2.500-125-2-2750 
while Development Commissioner is in 
the fixed scale of Rs. 2,759/-. There is 
not much difference either in the rank 
or in nomenclature of the various off- 
ces held by the petitioners. In view 
of the assertions in the counter-affidavits 
filed by respondent No. 2 and on be- 
half of the State as also in view of the 
decision in writing contained in File No. 
1, I have also come to the conclusion 
that the cases of all the petitioners 
were considered and there was no 
denial of equality of opportunity to 


them in the matter of promotion’ and 
appointment to the post of the Chief 
Secretary. The appointment was nei- 


ther arbitrary nor without considering 
the cases of the petitioners nor was it 
in violation of Rule 3 (2-A) of the Pay 
Rules. I shall now proceed to consi- 
der the question of mala fides serious- 
ly urged and combated on behalf of 
the petitioners and the respondents res- 
pectively. ` 


48. What is meant by judicial re- 
view of administrative action on the 
ground of mala fides? What is the 
scope of such an enquiry? I have found 
m numerous cases a challenge to all 
sorts of governmental actions and orders 
on grounds of mala fides with vague, 
wild. certain, uncertain, true or false 
allegations, as they may be. The learn- 
ed Professor S. A. de Smith in his 
book Judicial Review of Administrative 
Action, Second Edition, has pointed out 
at page 302 that there are several forms 
of abuse of discretion in exercise of 
the governmental powers, and these 
forms overlap to a very great extent 
and run into one another. Yet they are 
recognised as forming distinct legal 
categories. and in the majority of 
cases separate identification is not im- 
possible. An order may be had because 
of its having been made in excess of 
power or abuse of power or wrong ex- 
ercise of power in violation of law — ex- 
ercise of power in bad faith for an 
ulterior motive or purpose. In other 
words, a dishonest exercise of power: is 
commonly and generally characterised 
as exercise of power mala fide. If a 
power granted for one purpose 
1s exercised for a different pur- 
pose, that power not been 
validly exercised. the exer- 


has 
But 
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cise of power for a different purpose 
may not be necessarily in bad faith or 
dishonest. In such a situation. my 
view is that it cannot be attacked on 
the ground of mala fides although it is 
vulnerable on other principles of law. 
There may be a plurality of purposes 
in exercise of the power. If the domi- 
nant purpose is good and valid, the ac- 
tion cannot be struck down {vide para 
8 of P. V. Jagannath Rao v. State of 
Orissa, (AIR 1969 SC 215)]. But if the 
dominant purpose or motive was bad 
and dishonest for some ulterior reasons, 
the order will be struck down as hav- 
ing been made mala fide. 


It is a well-settled principle of law 
that a dishonest exercise of power — an 
order made in bad faith —— is no exercise 
of power in the eye of law. Such an 
order is invalid and must be struck 
down by a court of law. Courts of law 
enforcing the rule of law cannot tole- 
rate -and allow. to stand governmental 
actions or orders which are glaringly 
tainted with mala fides. Theoretically 
the principle is very’ sound and whole- 
some. But in application of the prin- 
ciple difficulties are insurmountable in 
a large number of cases. On mere sus- 
picion that the order has been made 
mala fide, it cannot be struck down. To 
interfere with it on the ground of such 
-an attack, very cogent reasons and cry- 
stal grounds are necessary. The facts 
must be proved by a person who wants 
to attack an executive 
ground of mala fides to show that the 
irresistible conclusion is that the ‘sole 
motive or purpose or in any event the 
dominant one was such as was neither 
legal nor honest. It is only then that 
an order can be held to have been made 
mala fide and can be struck down as 
such. It is to be noticed that of late 
a practice has grown to attack all sorts 
of executive orders on vague grounds 
of mala fides. But it is to be pointed 
out that such attacks are made without 
appreciation of the true, legal position 
in this regard. 

49. S. A. de Smith has said in 
his book at page 315— 


“The concept of bad faith 
precise definition, but in relation to the 
exercise of statutory powers it may be 
said to comprise dishonesty (or fraud) 
and malice. A power ‘is exercised 
fraudulently if its repository intends to 
achieve an object other than that for 
which he believes the power to have 
been conferred. His intention may be 
to promote another public interest or 
private interests. A power is exercised 
maliciously if its repository is motivated 
by personal animosity towards those 
who are directly affected by its exer- 
cise.” 


‘ther illumination from the 


order on the. 


eludes © 


A. I. R- 


. I would do better to quote 2 earlier 
paragraphs also from pages 312 to 314 
of the same book— 


“The difficulty of establishing that 
a public authority has used its powers 
for an improper purpose cannot be - 
adequately explained by  belabouring 
the substantive law of judicial review, 
As we have explained, the scope of re- 
view is flexible, and nowadays the courts 
are reluctant to accept ouster of their 
jurisdiction because of a -subjectively 
worded statutory formula. The main 


- difficulty is to establish a prima facie case 


of abuse of power. Proceedings may 
be instituted on the- strength of mate- 
rial gleaned from the minutes or reso- 
lution of a local authority, official 
statements made at a public inquiry or 
elsewhere, newspaper reports. corres- 


. pondence, private information or mere 


optimistic speculation. Occasionally the 
pursuit of an illicit purpose may be 
disclosed on the face .of: a formal writ- 
ten decision. The reasons underlying 
decisions taken within government de- 
partments have tended to be particularly 
opaque, but the publication of inspec- 
tors’ reports, the extension of statutory 
duties to give reasons for decisions and 
the trend towards -openness in proce- 
dure have allowed some rays of light 
to penetrate, and it may be that -pros- 
pective litigants may obtain some fur- 
investiga- 
tions and reports of the -Parliamentary 
Commissioner for Administration. 


Once proceedings have begun, ad- 
ditional ammunition is sometimes pro- 
vided in the form of admissions in the 
pleadings, speeches by counsel, affida- 
vits and oral evidence. But an autho- 
rity that has intended to achieve an ul- 
terior object will seldom be so forth- 
coming;- and the readiness with which 
Crown privilege has been asserted for 
official documents has made it very dif- 
ficult to probe into the. motives of offi- 
cials acting on behalf of Ministers, 


Moreover the burden of proving abuse 


of power. is not lightly discharged, 
especially if -bad faith is alleged. The 
absence of a general duty to give rea- 
sons for decisions, the fact that lack or 
inadequacy of reasons (if there is no 
express duty to give them) is not a 
clearly established and distinct head of 
judicial review in English law, the hesi- 
tancy of the courts to draw adverse in- 
ferences from the inadequacy of the 
reasons preferred and the inability of 
the courts to resort to effective inqui- 
sitorial procedures for getting at the 
facts are also significant handicaps. How- 
ever, if a prima facie case of abuse of 
power by a public authority has been 
established, the failure ofthat autho- 
rity to adduce any evidence in reply 
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from which it can reasonably be “nfer- 
red that the avowed purposes had in 
fact been pursued may lead a court to 
the conclusion that they have not been 
genuinely pursued. It is also open to 
a court to deduce the true intentions 
of the authority from the practical con- 
sequences that flow, or may reasonab- 
ly be expected to flow from its conduct 
but the effect of conduct does not reces~ 
sarily indicate its cause or quality.” 


50.. In Errington v. Metropolitan 
District Rly., Co, ( (1882) 19 Ch. D. 559). 
Sir George Jessel, Master of the Rolls, 
has said at page 571 how one can show 
want of bona fides in regard to the 
action of a company acquiring certain 
property. His Lordship has said— 

“You may show it by proving that 
the lands are wanted for some cadlate- 
‘ral purpose as a fact, or you may show 
it by proving that the alleged purpose 
is so absurd, under the circumstences, 
that it cannot possibly be bona fide.” 


51. In Associated Provincial Pic- 
ture Houses Ltd. v. Wednesbury Cor- 
poration ( (1948) 1 KB 223) Lord Greene, 
Master of the Rolls, has said at page 
228— 


“The courts must always, I think, 
remember this: first, we are dealing 
with not a judicial act, but an execu- 
tive act; secondly, the conditions which, 
under the exercise of that executive 
act. may be imposed are in terms, so 
far as language goes, but within the 
discretion of the local authority with- 
out limitation ............ 


What, then, is the power of the 

courts? They can only interfere with 
an act of executive authority if it be 
shown who assert that the local aztho- 
rity has contravened the law to estab- 
lish that proposition”, 
That case was dealing with the ezlleg- 
ed violation of the law by the loca. au- 
thority, Minister of Town Plannin:3, in 
granting licence for Sunday performance 
on certain conditions. It has been fur- 
ther said at page 230 that— 

phair his proposition that the deci- 
sion of the local authority can be upset 
if it is proved to be unreasonable, real- 
ly meant that it must be proved to be 
unreasonable in the sense that the 
court considers it to be a decision that 
no reasonable body could have come to.” 
In Westminster Bank Ltd. v. Minister 
of Housing and Local Govt, ( (1970) 2 
WLR 645) Lord Reid in his speech at 
page 652 has criticised the use of the 
word ‘unreasonable’ in the above deci- 
sion His Lordship has said— 


“The word ‘unreasonable’ as 
used requires, I think, a little ezpan- 
sion. (The decision of any authority 
can be attacked on the ground that it is 


*here 
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in excess of its powers or 
ground that it is an abuse of its 
powers. The word ‘unreasonable’ is not 
at all an apt description of action in 
excess of power, and it is not a very 


‘satisfactory description of action in ab- 


use Of power. So in the chapter of the 
law the word has come to acquire a 
rather artificial meaning.” 


52. Lord Radcliffe in his speech 
in- the case of Smith v. East Elloe Rural 
District Council, (1956 AC 736) at pages 
770-71 has said—~ 

“Mala fides is a phrase often used 
in relation to the exercise of statutory 
powers. It has never been precisely 
defined as its effects have happily re- 
mained mainly in the region of hypo- 
thetical cases. It covers fraud or cor- 
ruption. As the respondents have mov- 
ed before the bad faith has been parti- 
cularized, one must assume the worst. 


It has been said that bad faith is 
an example of ultra vires, and obser- 
vations to this effect are relied on by 
the respondents in support of their sub- 
mission that the words ‘not empowered 
to be granted’ in paragraph 15 of Part 
IV of Schedule I to the Act cover cases 
where „fraud or corruption is relied on 
Referring to a passage of Warrington 
L. J. in Short v. Poole Corporation, 
( (1926) 1 Ch. 66) the learned and noble 
Lord observed further— 

“This way of descriking: the effect 
of bad faith should not be used to 


blur the distinction between an ultra 


vires act done~bona fide and an act on 
the face of it regular but which will 
be held to be null and void if mala fides 
is discovered and broughi before the 
court. The division in law is clear and 
deep. No party would be allowed to 
raise fraud under an allegation of ul- 
tra vires simpliciter.” 


53. No case was brought to our 
notice from any English Reports where 
an executive order of the kind being 
dealt with in this case or, say, an ad- 
ministrative order of a transfer of a 
government servant or the like could 
be successfully challenged on the ground 
of mala fides: if so, how, on proof 
of what kind of facts. Very few. 
cases are to be found in the Indian Re- 
ports. In Province of Bombay v. 
Khushaldas S5. Advani (AIR 1950 SC 
222) Das, J., as he then was, said at 
page 257 (Column 1)— 

“For all we know she may have 
been a more deserving person whose 
needs were more urgent than those of 
the petitioner. The point is that it lies 
heavily on the person who challenges 
the bona fides of a public authority or 
who contends that the authority had 
acted outside its powers to establish his 
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case on ‘cogent legal evidence. He can- 
not succeed by leaving the matter in 


the air and to the ingenuity of his coun-, 
sel in creating an atmosphere of mere, 


suspicion. which falls for short of legal 
proof.” 


54. I now refer to the most im- 
portant decision of the Supreme Court 
on the point, i.e. Pratap Singh v. State 
of Punjab (AIR 1964 SC 72). The facts 
pleaded by the appellant before the 
Supreme Court. if I may say so, were 
so cogent and coercive that Ayyan- 
gar, J., in the majority judgment, had 


to set aside the order of the then Chief: 


Minister of Punjab on the ground of 
mala fides. Even then two’. of the 
learned Judges did not feel persuaded 
to agree with the majority judgment. 
That demonstrates the great difficulty 
in the way of striking down executive 
orders on the ground of the violation 
of the rule that every power vested in 
a public body or authority has to be 
used honestly and bona fide. In that 
case, the use of the power, for achiev- 
ing an alien purpose—wreaking a Minis- 
ters vengeance of the officer—-was held 
to be mala fide and colourable exercise 
of the., power. It was observed at 
page 83 (column 1) by his Lordship in 
the majority judgment— 


“Doubtless, he who seeks to im- 
‘validate or- nullify any act or. order 
must establish the charge of bad faith, 
an abuse or a misuse by Government 
of its powers. While the indirect 
motive or purpose, or bad faith or per- 
sonal ill-will is not to be held establish- 
ed except on clear proof thereof, it is 


obviously difficult to establish the state. 


of a man’s: mind, for that is what the 
appellant has to establish in this case, 
though .this may sometimes be done (See 
Edgington v. Fitzmaurice, (1884). 29 Ch 
D. 459. The difficulty is not lessen- 
ed when one has to establish that a 
person in the position of a minister ap- 
parently acting in the legitimate exer- 
cise of power has. in fact, been acting 
mala fide in the sense of pursuing an 
illegitimate aim. He ' must, however, 
demur to the suggestion that. mala 
fide in the sense of improper motive 
should be established only by direct 
evidence that is that it must be dis- 
cernible from the order impugned or 
must be shown from the notings in 
the file which precede, the order. If bad 
faith would vitiate the order. the same 
Can. in our opinion, be deduced as a 
reasonable and inescapable inference 
from proved facts.” 

Lastly the grounds of disciplinary action 
proposed to be taken in that case were 
briefly examined and compared to the 
other facts proved in that case. It was 
held that the Chief Minister had exer- 
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cised the power in bad faith to wreak 
his vengeance and not for the purpose 
he purported to exercise the power, as, 
the grounds for disciplinary action were 


not such as to justify the order. 


55. A confusion between the 
wrong or illegal exercise of power and 
it having been exercised mala fide is 
often made. Repelling such an argu- 
ment in Union of India v. H. C. Goel, 
(AIR 1964 SC 364) Gajendragadkar, J.. 
as he then was. says at page 369 (col- 


“Mala fide exercise of power can 
be attacked independently on the ground 
that it is mala fide. Such an exercise 
of power is always liable to be quash- 
ed on the main ground that it is not 
a bona fide exercise of power. But we 
are not prepared to hold that if mala 
fides are not alleged and -bona fides are 
assumed in favour of the appellant, its 
conclusion on a question of fact can- 
not be successfully challenged even if 
it is manifest that there is no evidence 
to support it. The-two infirmities are 
separate and distinct though, conceivab- 
ly, in some cases both may be present.” 


56. . In Arbind Prasad Sinha v. 
State of Bihar, (AIR 1966 Pat 391) a 
Bench of this court of which I was a 
member had the occasion to consider 
some cases of preventive detention 
under the Defence of India Rules. In 
one of the cases dealt with in that 
judgment it was found that there exist- 
ed animosity of the then Chief Minis- 
ter. the detaining authority against the 
detenu. Holding that in. absence of 
grounds or facts leading to the deten- 
tion, merely on the ground of animo- 
sity, it was difficult to find the order 
of detention as having been made mala 
fide. I had said delivering the judg- 
ment on behalf of the Bench ‘at page 
395 (column 2)— 


“If a person cannot ask the court 
to declare the law made in violation 
of those rights ultra vires, he also can- 
not. ask indirectly for their enforce- 
ment by seeking the aid of the court 
to ‘compel the executive to do . what 
they are not bound to be under the 
law. merely because allegations of bad 
faith have been made. If those allega- 
tions can be sustained without enforce- 
ment of the rights like the ones en- 
grafted in Article 22 and if in a given’ 
case. it is possible to hold that the im- 
pugned order has been passed not in 
genuine exercise of the powers confer- 
red on the executive but out of ulterior 
considerations in bad faith, the courts 
will have no hesitation in knocking 
down the order. But, as pointed out 
above. from the practical point of view 
in large number of cases, if not in all, 
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a judge will feel helpless, without exa- 
mining the facts and grounds of conten- 
tion, to cross the region of susp.cion, 
however strong -it may be, and to tome 
to a positive finding, as he has to. be- 
fore knocking down the order on the 
grounds of mala fides that it has been 
made on such account and not in gen- 
uine exercise of the power.” 


57. In this background of the 
law, the present case kas to be judged. 
Attack on the order of appointmert of 
the 4th Respondent to the post of Chief 
Secretary on the ground of violation 
of Article 16 of the Constitution i3 a 


different thing. The alleged non-con- 
sideration may be bona fide — mav be 
mala fide. In either event, if the fact 


of non-consideration of the cases of 
the petitioners would have been proved 
then without proof of mala fides the 
order could have been struck down as 
being violative of Article 16 of the 
Constitution. It must. however. be 
made clear that the petitioners could 
not ask this court to strike down the 
order for non-consideration of the cases 
of other officers if they failed to show 
that their cases were not considered. 
On the materials placed before us trom 
the various affidavits and the files 
directed to be produced it has not Deen 
possible to hold that the cases of the 
petitioners were not considered. 


What then remains in 
the allegation of mala fides? The only 
fact pleaded in that connection is that 
respondent Ne. 4 was appointed on the 
ground of class or caste considerations 
to which class or caste the two res von- 
dents namely respondents 2 and 4 are 
said to belong. It is not alleged 
by the petitioners tnat the Chief 
Minister or as a matter of that 
any other Minister in the council 
had any bias or animus against any 
of the petitioners or other officers who 
were senior to respondent No. 4. Nor 
is it alleged that the Chief Minister had 
any other interest in tne 4th respon- 
dent except that of class or caste 
Supersession of a large number of of- 
ficers who were senior to the 4th zes- 
pondent in the matter of the appcint- 
ment to the most important post of 
Chief Secretary In the hierarchy of the 
State Government coupled with the 
fact that the two respondents aforesaid 
belonged to the same class or caste a 
fact which is not denied in any of the 
counter-~affidavits, does create a daubt 
or suspicion in regard to the exerzise 
of the power by respondent No. 2. 
question mark has got to be put as to 
whether the power was exercised bona 
fide. But it is difficult to hold on these 
two materials only that the power was 


regard to 
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exercised dishonestly, in bad faith or 

mala fide with the ulterior motive of 
unduly helping the 4th respondent on 
the ground of class or caste considera- 
tions. This court was not asked nor it 
could to go into the question of the 
relative merits of the petitioners, others 
and the 4th respondent. The character 
rolls were not asked to ke produced in 
this court. 


Apart from the character rolls. as 
I have said above at one place, the 
merit of an officer for appointment to 
the post of Chief Secretary has to be 
judged in a wider perspective than in 
a narrow field. It was for the appoint- 
ing authority to take intc consideration 
very many qualities of the various 
officers eligible for appointment deep 
into the matter in respect of the 
respective merits of the officers con- 
cerned. By substituting its own opin- 
ion, it was not possible to come. 
to the conclusion that the appointment 
made was not on the basis of merit 
but for class or caste considerations. 
Here comes in the difficulty which is 
there insurmountable in most of the 
cases of successfully attacxing the exe- 
cutive orders on the ground of. mala 
fides. The petitioners had a right of 
appeal to the Central Government. 
Some of the officers (mot any of the 
petitioners) did exercise that right. The 
appellate authority has a wider discre- 
tion in the matter. The scope of 
judging the impugned order in appeal 
is much wider than in this court. I 
am constrained to observe that the 
petitioners were ill-advised to rush to 
this court to attack the crder contain- 
ed-in Annexure 2 on the ground of 
mala fides on the infirm and insufficient 
materials as were available to them 
for pleading before the court. The. 
judicial limb of the State, in my opin- 
ion, can never be justified in interfer- 
ing with the actions and orders of the 
executive, the other limb of the State, 
on mere, suspicious, infirm and insuffi- 
cient grounds of mala fides. A ve 
strong. foundation of facts is necessary 
to be constructed for satisfaction of 
the court, as was in Pratap Singh’s case 
AIR 1964 SC 72 before the Supreme 
Court, to induce it to hold that the im- 
pugned order could not but be a dis- 
honest one the power having been ex- 
ercised in bad faith with the ulterior 
motive of either wreaking vengeance on 
the person affected by it or with the 
ulterior motive of pushing a favourite. 
It is difficult to find in favour of the 





the heavy burden which lies on 
petitioners. 


+ 
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58. In regard to the attack on 
the retrospective appointment of the 
4th respondent to the post of the Chief 
Secretary for the period 23rd of June 
to 25th of November, 1970, I may state 
that the said retrospective appointment 
‘was necessitated for regularising the 
functions which the’ said 
had performed. during that period. He 
had not been appointed to that post in 
that period. Yet he was allowed to 
perform the duties and exercise powers 
of the Chief Secretary including the 
statutory ones. It is difficult to: discover 
any bad faith or legal defect in the 
retrospective appointment when the. re- 
gular, prospective appointment of the 


4th respondent to the post of Chief Se-- 


cretary could not be assailed with suc- 
cess on any ground. It may also be 
pointed out that the State Government 
have power to make an appointment 


with retrospective date provided it does 


not affect adversely the right of any- 
body else. In this case when the peti- 
tioners could not make out a case, with 
success of infringement of their rights 
by the regular order of appointment 
contained in Annexure 2, it is not pos- 
. Sible to take the view that the order 


or retrospective appointment contained in. 


Annexure 10 has adversely affected their 
right. 


S. N. P. SINGH, J.: 59, I entire- 
ty agree with the views expressed by 
my Lord the Chief Justice and Unt- 
walia, J., on the various questions which 
were raised in the writ applications and 
the conclusion arrived at by them and 
- I have nothing useful to add in the 
judgment., 

Petition dismissed. 


N, 
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Chandrama Singh, Petitioner v. 
iWasodanandan Singh and another, Op- 
posite Party. l 


= Civil Revn. No. 878 of 1971, D/- 
f4-9-1971, against order of S. N. Basu 
Dist. J.. Singhbhum, D/- 7-7-1971. 

- (A) Civil P. C. (1908), Section 115 
% Failure to exercise jurisdiction — 
Ex parte ad interim injunction granted 
without considering three important 
conditions — High Court has jurisdic- 
tion to interfere in revision — (X-Ref: 
Order 39, Rule 3). 

Where in granting the ad interim 
ex parte injunction the trial court has 
failed to consider three important ċon- 
ditions for the grant of ad interim in- 
function, namely. (i) prima facie case 
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‘to be established by the plaintiff; 
` irreparable loss which can be compen- 


respondent: 


ALR 
(ii) 


sated in damages if an injunction is re- 
fused and (iii) the balance of conveni- 
ence, and the appellate court in appeal- 
against that order has refused to stay 
the operation of that order there is 
failure to exercise -jurisdiction on the 
question of well established -principle 
of law and the High Court has jurisdic- 
tion under Section 115 to interfere with 
the order. Case law reviewed. 
` (Paras 7, 8) 
Held on the facts and circumstances 
of the case that the court was not 
justified in granting ad interim injunc- 
tion as neither of the above conditions 
was Satisfied. But since an appeal was 
pending against that order, the High 
Court would not interfere with the 
order of ad interim injunction as it 
would affect the appeal itself. The 
High Court, however, would interfere 
with appellate order and would stay 
the operation of the ad interim injunc- 
tion order till the disposal of appeal. 
AIR 1970 SC 1468, Rel. on. 
(Paras 14, 15} 
(B) Civil P. C. (1908), Section 80 — 
Provisions of section are mandatory and 
admit of no exception even where the’ 
relief claimed is in the nature of ,injunc- 
tion. AIR 1971 Pat 141, Rel. on. 
(Para 9) 
(C) Evidence Act (1872), Section 101 
w Mkala fide — Proof — Mere allega- 
tion in plaint is not enough to prove 


mala fide against minister — Heavy 
onus lies on plaintiff to prove it. 

5 (Para 11) 

(D) Civil P. C. (1908), Order 39, 


Rule 4 — Application by opposite party 
for discharging ad interim ex parte in- 
junction— Duty of court. 


Court has to decide the objections 
raised without delay and should not 
postpone it till plaintiffs application for 
amendment of plaint is disposed of. as 
the court has to test the validity of the 
order of ex parte injunction in the light 
of the plaint as it stood on the date of 
passing the order, 

(Paras 12, 13) 


Cases Referred: Chronological Paras 

(1971) AIR 1971 SC 2324 y 58) = 
(1969) 3 SCC 807, M/s. L, F. 
Housing &` Construction o (P.) 
Ltd. v. Sarup Singh 7 


(1971) AIR 1971 Ker 27 (v 58), 
Sankara Pillai Madhavan Pillai 
v. Inez Rosario 7 
(1971) AIR 1971 Pat 141 (V 58) = 
1970 Pat LJR 387, State of Bihar 
v. Jiwan Das Arya 1] 
(1970) AIR 1970 SC 406 (V 57) = 
(1970) 1 SCR 435, Baldevdas 
lal v.  Filmistan Distributors 
(India) Pvt, Ltd. 


Shiv- 
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(1970) AIR 1970 SC 1468 (V 57) = 
(1969) 2 ay 959, Khushro 3, 


Gandhi v. N. A. Guzder 13 
(1970) 1970-2 SCC 290 = 1970 . 

SCD 692, M. K. Palaniappa Chet- 

tiar v. Poonuswami Pillai 7 


(1964) AIR 1964 SC ra (V 51) = 
(1964) 4 SCR’ 409, S. S. Khanna 
© v. E. J. Dillon 7 
(1964) AIR 1964 SC 1676 (V 51) = 
(1964) 8 SCR 1, Ramniklal Pitam- 
bardas v. Indradaman ` Amrat- 


« dal- 
(1961) AIR 1961 Pat 31E (V 48) = 
Hemrai Kapoor v. Seventeen 
Textile Traders (India) 7 
(1951) AIR 1951 All 556 (V 38) = 
1950 All LJ 795: L. D. Meton 
School Society v. Xashi Nath 
Misra 13 
(1946) AIR 1946 Pat 177 (V 33) = . 
ILR 24 Pat 656, Brajendra N ath 
v. Sm. Kashi Bai 7 
(1929) AIR 1929 Mad 803 (V 16) = 
120 Ind Cas 862, Govinda Rania E 
nuja v. Vijiaramaraju 6 
(1924) AIR 1924 Pat 713 (V 11) = 
6 Pat LT 201, Shyam Behari v. 
Biseswar Dayal Singk 7. 


Basudeo Prasad, Radha Mohan Pra- 
sad. Narendra Prasad, Shambhu ‘Nath 
Jha No. 2, Mahesh Prasad and Mrs. 
Sudha Rani Jaiswal, for Petitioners; 
Kailash Roy, B. N. Agrawal, S. S. Has- 
san, Siddheshwar Prasad Sinha and 
Madhu Sudan Singh, for Opposite Party. 

ORDER :— This application, under 
Section 115 of the Code of Civil Proce- 
dure, (hereinafter referred to as ‘the 
Code’) is directed against an order of 
the District Judge dated the 7th July, 
1971, passed in Misc. Appeal No. 17 of 
1971, refusing to stay the operation of 
the ad interim order of injunction cated 
the 17th May, 1971, passed by the Sub- 
ordinate Judge, in title Suit No. 20 of 
1971. whereby he hed directed the 
petitioner (defendant No. 2) and Begun 
Sumbrai, (opposite parzy No. 2 —— de- 
fendant No. 1), the then Minister of 
_ Excise, Government of Bihar, to riain- 
tain the status quo, and further res- 
trained the petitioner from joining the 
post of the Superintendent of Excise, 
Chaibassa, until further orders, 


2. In order to appreciate the 
point involved in this application for 
consideration by this Court it wil. be 
necessary to state briefly the acts. 
Yasodanandan Singh -opposite party No. 
1, who was functioning as the Excise 
Superintendent at Chaibassa, insticuted 
the said title suit on the 17h May, 1971, 
impleading the petitioner and the then 
Excise Minister, Begun Sumbrai, as de- 
fendants. In Paragraph 5 of the rlaint 
he alleged that the Exzise Minister was 
very much prejudiced and hostile to 
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him, as he did not fulfil illegal direc- 
tions issued by the Minister, who lost 
temper, and on the 4th May, 1971, 
threatened the plaintiff to transfer him 
to some distant place, as he had not 
obliged him. On the 10th May, 1971, 
the plaintiff had been to Patna to at- 
tend Excise Officers’ Conference, when 
the Minister summoned him at his re- 
sidence, and asked the plaintiff to 
mend his ways and to tender apology 
for not carrying out his orders. The 
plaintiff thereupon submitted that he 
was all along following the rules and 
it would not be possible for him to 
carry out the illegal order passed by 
him upon which the Minister became 
furious, and threatened to transfer him 
within a week. In Paragraph 6 of the- 
plaint it is stated that the action of 
the Minister in making transfer of the 
plaintiff from Chaibassa and posting the 
petitioner in his place was motivated 
and it was only to penalise the plaintiff. 
In paragraph 7 he stated that the 
cause of action for the suit arose on 
the 4th May. 1971, when the defendant 
No. 1 threatened the plaintiff.at Chai- 
bassa, on the 10th May, 1971, at Patna 
and lastly on the 14th May, 1971. when 
the plaintiff learnt at Chaibassa that 
defendant No. 1 was going to transfer 
him. In the suit he sought amongst 
others the following two reliefs: 

(a) It be declared that the Plain- . 
tiff cannot be transferred from Chai- 
bassa by defendant No, 1 within three 


“years of his service there and unless 


the proposal is made by the departmen- 
tal heads. 


(b) The defendant No. 1 be res- 
trained from taking any steps to trans- 
fer the plaintiff from the district of 
Singhbhum to any other place unless 
the proposal for transfer is made in 
due course after completion of three 
years of service at Chaibassa or in 
the alternative if the transfer order has 
already been passed the operation of 
the order be stayed till the P1. com- 
pletes three -years of service at Chai- 
basa and defendant No. 2 be restrained 
from implementing any order of trans- 
fer and from joining and taking over 
charge from the plaintiff as Superin- 
tendent of Excise, Singhbhum at Chai- 
bassa. ; 

3 It will be relevant to men- 
tion here that when the suit was filed 
on the 17th May, 1971, it was morning 
court. On that very date a notifica- 
tion in Hindi was issued by the State 
Government making certain transfers 
including that of the plaintiff and the 
petitioner, the relevant portion of which 
is quoted .below in Roman: 

"Sankhya A/TR — 207/70/0 2765 
Shri Chandrma Singh, Adhikshak Utpad, 
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Adhikshak Utpad ke rup men padastha- 
pit ‘kiya jata hai. Inka i a 
Chaibassa - -men_ rahega. 


Bihar Raiyapal ke adesh se, 


Sd. Mehendra. Singh. 
‘Sarkar ke Up. Sachib. 
xX : 


Sankhya- A/TR-207/70/0. 2768 Sri: Yaso- 
danandan. Sinha. Prabhari  Adhikshak 


Utpad Singhbhum ko. Saharsa Jila men-, 


Prabhari Adhikshak Utpad. ke’ rup men 
padasthapan kiya jata hai. Inka 'Mukb- 
yalay Saharsa men rahega. ` 


Bihar Rajyapal -ke adesh se, 


Sd. Mahendra. Singh 
‘Sarkar, ke Up Sachib. 2 


After. ‘institution. of. the suit, the Plain- 
tiff on- the same date had filed an ap- 
plication before the court, for ad -in- 
terim injunction. . The court according- 
. ly passed ex. parte order dated the. 17 
May, 1971, and issued notices on. the 
defendants .to show cause. 
June, 1971, for the. same. On that date 
the petitioner . as well, as. opposite 
party No. 2 jointly showed cause and 
prayed that the order of injunction | be 
vacated... In the show cause it was 
stated- inter alia, . that the suit, could 
not be entertained on the ground of 
non-service of mandatory notice -under 
Section 80 of the Code; the suit was 
bad for non-joinder’ of the State , of 
Bihar as a necessary party to the suit, 
it was misconceived and not maintain- 
able for any of the reliefs claimed. It 
was also ‘alleged that there was no 
question of irreparable loss to the. op- 
posite party No. 1'in the event of in- 
junction- being refused: and thè balance 
of convenience did Tay in not granting 
the injunction, as prayed.: It was also 
alleged that-in the plaint no prima facie 
case was made otit. The Minister, i.e., 
opposite party: No. 2, had -also denied 
“any motive or grudge -against opposite 
party .No.: 1-in the said show cause, and 
the ‘order of the» -transfer did not 
amount to’ Punisamen ‘to opposite party 
o. ‘1 

. - In the show cause they prayed that 
the order of ad interim injunction pas- 
sed should be vacated. The Subordi- 
nate’ Judge, however, on a petition 
‘filed by the opposite party No. 1, ad- 
journed hearing of ‘the’ injunction -mat- 
ter to the 15th June, 1971. On: that 
day also -the injunction matter was not 
heard, as the Subordinate Judge on the 
application of the opposite party No. 1 
adjourned matter to be heard on the 
An July. 1971. 


~ Meanwhile the "petion on ‘the 
ih. June. 1971 filed) an ‘appeal 
before the District Judge against the 


order of the Subordinate Judge grant- 


t 
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"` Muzaffarpur. ko Singhbhum Jila men’ 


fixing 5th - 


‘disposéd of 


‘the ‘matter regarding ad 
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ing ex parte injunction. On the 23rd 


June, 1971, the petitioner filed a peti- 
tion before the District Judge in the said 


‘appeal praying -for stay- of the operation 


of the order dated the -17th -May. 1971, 
passed by the Subordinate J udge. The 
District Judge, however. ‘by the impugn- 
ed order dated the 7th July, 1971, rejected 
the prayer of the petitioner to stay, the © 
operation of the order. On - the "9th 
July, 1971. which was the:-datée fixed 
by the Subordinate Judge for hearing, 
the injunction matter was not heard 
and again it was adjourned to 14th July, 


- 1971, as- the learned Subordinate: Judge 


was on leave on: that date. . Opposite 
party No. 1 on’ that date ‘filed . a peti- 
tion for -adjournment : and: it ‘was ads 
journed ito- the 2ist July, 1971, when 
the Government : Pleader appeared ‘on 
behalf of the defendants and ' contended 
that the suit- was not maintainable and 
in view of the reliefs claimed by the 
plaintiff in the plaint no prima facie 
case was made -out justifying the order : 
of ad interim injunction. On that date 

also the matter -could not be heard in 
full and it was-adjourned: tọ 22nd July, 
1971, on which date. the opposite’ party 


- No.°1 filed a petition for amendment of 


the plaint in order to meet the argu- 
ment advanced . -by the Government 
Pleader, 


-A petition: -was filed ` on behalf of 
the defendants on that -date that ‘the 
injunction matter should be disposed of 
first by the learned Subordinate Judge 
and the petition for amendment of ‘the 
plaint filed by the. plaintiff should be 
- subsequently. However,- 
the learned Subordinate Judge did not 
accede to the request made on behalf 
of the petitioner and did not -dispose of 
interim in 
junction. .Thereafter defendant No. 2, 
Chandrma Singh, filed this. civil - revi- 
sion before this Court on the 5th August, 


1971, which was admitted-.on the- 17th 


August,:1971; in. the. revision - applica-~ 
tion ‘the. petitioner- has ‘prayed also ‘for 
the operation: of the order but on that. 
date counsel for the opposite party 
prayed for time. On the. 27th August, 
1971, this Court after hearing the parties 
ordered that the best.course would be 
to dispose of civil revision itself. 


4. On the facts and circumstances 
of the case enumerated’. above and. on 
the submission’ made by the learned 
counsel for ‘the -parties- two points - em- 
erge ‘for consideration in this Civil revi- 
sion, namely, (i) whether the civil- re- 
vision is maintainable against the im=- 
pugned order and (ii) whether on the 
facts and- circumstances ` of. the case 
the ` learned Subordinate Judge was jus- 
tified in granting ad interim ‘injunction 
by order’ — the 17th May, A9TAe 
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The consideration of thése points, how- 
ever, is interdependent but since. Mr. 
Kailash Roy, learned Counsel appearing 


on behalf of opposite party. No, 1 has - 


raised - preliminary objection regarcing 
maintainability of the civil revision in 
this Court it. will be convenient to deal 
with point No. (i) first. 


5. Learned counsel Fon: dreie 
party No. 1 submitted that the revision 
application under Section 115 ‘of the 
Code’ is maintainable neither agatnst 
the order of the District Judge refusing 
to stay operation of the order of ad in- 
terim injunction; nor against the order of 
the Subordinate Judge granting ad interim 
injunction, ‘which was obviously passed 
under Rule 3 of Order’ 39° of the Code. 
According to him the remedy of . the 
petitioner is provided under Rule ¢ of 
the said order and to show cause agecinst 
the order of ad interim injunction Jas- 
sed by the Subordinate Judge: He sub- 
mitted that in fact in the Instant case 
the petitioner’ along with ‘the Excise 
Minister has showed cause. They ought 
to have waited till the show cause ap- 
_ plication was disposed of by the: trial 
court, but instead they rushed ‘against 
the order before the District J udge in 
appeal. The appellate court found that 
the plaintiff had established a: prima 
facie case for ad interim injunction and, 
therefore, he. rightly refused the pra- 
yer of the petitioner to stay operction 
of the order of ad interirn injunction. 
According to him, the order, which was 
passed by the Subordinate. Judge’ under 
Rule 3 of Order 39 of the Code is also 


not -appealable under Order 43, Rule 1 


of the Code. 


6 In order to E T his 
contention that in the instant case 
Rules 3 and 4 of Order 39-are applicable; 
he referred: to Govinda Ramanuja_ v. 
Vijlaramaraju (AIR; 1929 Mad: 803) 
where their Lordships observed that 


Order. 39. Rule 4,. is intended to: cover 


two classes’ of’ cases: (1) when an ur- 
gent order ex parte has been passed 
under Rule 3. Rule 4 will show. the 
party against whom it has been passed 
to apply-to have it discharged or varied 
or set aside; and. -(2) when an im-unc- 
tion order already in force has, owing 


to fresh circumstances, become urduly 


harsh or unnecessary cr unworkable: it 
would be open to either.-party to epply 
under Rule 4 to the Court to discharge, 
vary, or set- it aside. In the instant 
ease, on the facts and circumstances. of 
the case the object of granting in; unc- 


tion would have been defeated .as the. 


transfer -order passec by the Excise 
Minister would -have taken 
and opposite party No. 1 would have 
‘been forced to hand over Charne to the 
petitioner at Chaibassa. 
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Learned Counsel then drew my at- 
tention to -Ramniklal Pitambardas v. 
Indradaman Amratlal. - (AIR 1964 SC 
1676). where their Lordships were con- 
sidering Sections-13 and 28 of the Bom- 
bay Rents, Hotel and Lodging House 
Rates Control Act,. 1947, and the provi- 
sions contained under Section 115 of 
the Code. Their Lordships in para- 
graph 7 of their Judgment at pages 
1677-1678 observed that the question 
raised was whether a decree in eject- 
ment should be passed on the ground 
of personal requirement under Section 
13.(1) (g) of the Act where it was. 
proved.that the landlord wanted to pull 
down the premises and build another 
and then occupy it. It was said that 
in such a case he had to proceed under 
clause (hh) of .Section 13 (1). It was 
clear that the question sa raised was 
one of interpretation of these two 
clauses. ‘Section 28 of the Act gives 
jurisdiction to the’ Court specified in it, 
‘to try a suit -or proceeding between a 
landlord and tenant relating to posses- 
sion of the .premises. That section ex- 
pressly provides that no. other Court, 
subject to the provisions of sub-section 
(2) which do- not apply to this case, has 
jurisdiction to -entertain such suits.’ It 
was clear from this section that the 
trial Court: had full jurisdiction to en- 
tertain the suit for ejectment. That be- 
ing so, it had jurisdiction to interpret 
whether clause ` (£) of Section 13 (ìi) 
would apply to the present case. The 
appellate Court had jurisdiction to hear 
the appeal. The High Court could not, 
therefore, interfere in revision with the 
decision of the appellate Court, even if. 


. it had gone wrong, on facts or law. in 


the exercise of its jurisdiction. -It fol- 


lows that the revision application had 


to be dismissed by the High Court and 
that this appeal too must: fail. Learned 
counsel submitted that the revisional 
power of the High Court is derived from 
Section 115 of the Code which reads : — 


"The High Court may call for the 
record of any case which has been de- 
cided by any Court subordinate to such 
High Court and iti which ‘no appeal lies 
thereto, and if such subordinate Court 
appears— 


(a) to have exercised a jurisdiction 
not vested in it by law, or 

(b) to have failed to 
jurisdiction so vested,. or 


(c) to have acted in the exercise of 
its jurisdiction illegally or with mate- 
rial irregularity. , 
the High Court may make such order 
in the case as it thinks fit.” 

He urged that every..order of.a court in 
course of a suit does not amount ‘to a 
case decided. According to him,-in the 
instant case the order which the Tee 


exercise a 
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ed Subordinate Judge has passed was 
under Order.39, Rule 3 of the Code and 
it did- not amount ` ‘to a case  cecided 
under the terms of Section 115 of- the 
Code. ‘In order to find: ‘support to’ his 
contention he relied’on Baldevdas Shiv- 
lal v. .. Filmistan Distributors (India) 
Pvt. Ltd. (AIR 1970 SC 406) where 
their Lordships ‘were considering the 
‘ provision contained under Section’ 115 
of the Code. Their Lordships: at page 
410° observed that every - ‘order of*-. the 
-Court in. course of.’ a ‘suit .does ` not 
amount to a.case decided. A case may 


be said to be decided ‘if the Court ad-. 


judicates for the: purposes of the ‘suit 
some right or obligation ‘of the’ parties 
in controversy, every: order in the. sui 
cannot be regarded as a case decided 
within: the. meaning of Section 115. 

In my opinion, their Lordships have 
not laid ‘down. a general proposition of 
law. In that case their Lordships were 
considering whether the trial Court by 
overruling an objection “to a question 
put to a witness and allowing the ques- 
- tion to be put decided a.-case. ` -Their 
Lordships held that that would not -be 
a case decided.. It may further be seen 
at that very stage in’ paragraph 10, 
their Lordships had observed ‘that the 
expression ‘case’ is-.not limited in its 
import to the entirety of the matter in 
dispute in an action-: The expression 
“case” is a word of comprehensive im- 
port; it ‘includes a civil proceeding and 
is not restricted by anything contained 
in Sec. 115 of the. Code to the entirely 
of the proceeding in -a Civil Court.: To 
interpret the expression. “case” as an en- 


tire proceeding only, and not a part of- the . 


proceeding imposes: an unwarranted res- 


triction on the ‘exercise of- powers of 


superintendence and may result in cer- 
tain cases in denying’ -relief ‘to: the- ag- 
grieved litigant where it is most needed 
and: may. result’ in the - _perpetration of 
gross injustice.. - 

7. He then POET to M/s. D. 
LF Housing. & Construction Company 
(P), Ltd. v.. Sarup Singh; (1969) 3 SCC 
807 = (AIR 1971 SC 2324) where their. 
Lordships while dealing with the provi- 


sions contained . in Section 115 of the 


Code observed in paragraph 4 that. a 
mass. of, reported cases only serve to 
show that the High. Court do not always 
appreciate the limits of their jurisdiction 
under this section. 


attention to M. K. Palaniappa’ Chettiar 


v. A. -Ponnuswami Pillai, (1970) 2 SCC. 


290 where their Lordships at “page 293 
observed that the Ceurts had the juris- 
diction either to grant the application or 


to reject it, depending on ‘whether tke 


landlord succeeded’ in- proving that, the 


tenant had used the building for a pure 


pose other than the one for which 
was let out, - or: failed to do so. 
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-ad interim injunction. had 


‘an order refusing- an injunction: 


He. also drew my. 


Even : 


if the finding by the lower Courts was 
incorrect, it would be an- error. commit- 
ted. by those courts in ‘the decision it- 
self in ‘proper: exercise of their juris- 
diction: It could not be held that, in 
giving such a decision, the courts exer- 
cised jurisdiction. not vested in them: 
At the highest, the only criticism that 
could be levelled. was that their deci~ 
sion suffered from an error of law: but, 
however gross. an error of, law commit- 
ted by those courts, the ` High Court 
could’ not interfere under Section: 115 of 
the .Code of Civil. Procedure, specially 


when’ there was no. procedural error 
committed by those. courts. In my view 
the above observations of. their Lord- 


ships do not restrict the revisional power 
of the. High Court.in appropriate . cases, 
If the Subordinate Judge while granting 
overlooked 
the well established principle of. law, 
this Court | has certainly . jurisdiction to.. 
interfere it. i 


Reference may be made to Malor s. i 


- S: Khanna v. Brig. F. J. Dillon (AIR 1964 


SC 497). where their ‘Lordships at page 
502 observed in paragraph 17 that for 
the, effective exercise of its superintend- ` 
ing and visitorial powers, revisional juris- 
diction -is conferred upon . the “High 
Court, and it would be putting::an un- 
warranted. restriction upon the jurisdic- 
tion of the High Court to- restrict, it to 
those cases only. where. no. appeal would 
reach the High -Court from- the. final 
order :passed in the. proceeding. In the 
instant case it will be.more appropriate 
to examine those cases which ` relate to 
epee 39 dealing with: porary injunc- 

on, 


kd 


In Shyam- Behari Singh v. Biseswar 
Dayal Singh, (AIR 1924 -Pat 713) Jwala 
Prasad. and Kulwant Sahay, JJ.. observ- 
ed that an .appeal lies from .an order 
granting. an injunction as well as from 
-An 
order refusing. an application. for a tem- 
porary injunction until the disposal of 
the main application for injunction, pend- 
ing the disposal of the suit is an order 
under O. 39, Rule 1 and is appealable 
under Order 43, Rule 1 (r) It-may be 
seen that in the instant case the .valua- 
tion. of .the suit was such ‘that an ap- 
peal would lay. before the. District Judge. 


‘The petitioner could not have. come dir-. 


ectly to the High Court. In that view 
ine the revision would.lie to this court, 


“Tn the same volume “Mullick and 
Rasen: ‘JJ. at page 526 in the case of 
Keneth Arthur Hill v.: Ranjan Bardhan 
observed ‘that an -ad interim injunction 
is justified only when a prima facie case 
is made out by the plaintif. On which 
side lies the balance of convenience 
should be seen by the Court. Where | 
damnage could be recovered from the dè- 
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fendant who had spent a large sum of 
money which would be wasted if the 
injunction. were granted, the injunction 
was refused. 


In Sankara Pillai Madhavan Pilai v. 
Inez Rosario, (AIR 1971 Ker 27) his 
Lordship after surveying various cases 
on the point including several cases of 
this Court in Brajendra Nath Ghosh v. 
Sm. Kashi Bai (AIR 1946 Pat 177) and 
Hemraj Kapoor v. Seventeen Textile 
Traders (India) (AIR 1961 Pat 318), at 
page 31 observed that in some  <ases, 
points of law may arise which are velat- 
ed to questions. of jurisdiction.: The 
provision. of ‘law is that in granting in- 
junction the Court-is bound to follow 
certain well laid down principles. Of 
these principles the subordinate Courts 
failed to consider two of the important 
conditions. One is irreparable loss which 
can be compensated in damages i= an 
injunction is refused, and the other is 
‘the balance of convenience. When the 
subordinate Court failed to consider this 
important ‘question of law, it can be 
said that ‘they failed to exercise juris- 
diction which is vested in it. If there 
is such a. failure to exercise  juzisdic- 
tion on a question. of law, evidently 
Section 115, of the Code comes into 
play. l 7 , -i 

. & T..am also reminded’ of a 
passage at page 101 of ‘the law relating 
to Injunctions’ (12th Edition by Nood- 
roffe) which reads: 


“The power which the Court ‘posses- 
ses of granting. injunctions whethsr in- 
terlocutory. or ‘perpetual (however salu- 
tary). should be very cautiously exer- 
cised, and only upon clear and satis- 
factory grounds; otherwise it may work 
the greatest injustice. An appLeation 
for an injunction’ is an appeal te. the 
extraordinary power of the Court, a 
- the plaintiff is bound to make out — 
case showing a clear necessity. for its 
exercise: it being the duty of the Court 
rather to protect. acknowlelged rights 
than to establish new and doubtfu! ones. 
Moreover. a temporary .injunctior. is a 
restrictive or prohibitory process design- 
ed to compel the party against whom 
it is granted to maintain his status 
merely until the matters in ‘dispute shall 
by due process of the Courts be deter- 
mined. As such. an injunction is in its 
operation, somewhat like judgment and 
execution before trial; it is only to be 
resorted to from a . pressing „nez essity, 
to avoid injurious consequences’ which 
cannot be repaired ‘under ‘any ‘Standard 


' of compensation.” 


In the light of the anova o>serva- 
tion I proceed to examine the -impugn- 
ed order dated the 17th May. 1971, the 
relevant :portion of which is cozatained 
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in paragraph 2 thereof, which - reads 
thus: 
“In the circumstances of the facts 
stated and the allegations made in the 
plaint and in the petition, I think it 
fair, reasonable and proper to pass 
orders against defendants Nos. 1 and 2 
to maintain the status quo with a clear 
direction that defendant No. -2 be res- 
trained from joining the post of superin- 
tendent of Excise, Chaibassa, until fur- 
ther orders. Let a show . cause notice 
be. issued to the defendants as to why 
this order be not made ees fixing 
5-6-71. for return.” 7 


This is all we find in the impugn- 
ed order. He failed to consider three 
important conditions for’ the grant of 
ad interim injunction, namely. (i) prima 
facie case ‘to be established by the 
plaintiff; (ii) irreparable loss: which can 
be compensated in damages if an injunc- 
tion is refused and (iii) the balance of 
convenience. In my opinion, therefore, 
the learned Subordinate Judge has fail- 
ed to exercise jurisdiction. on the ques- 
tion of well established principle of law. 
Thus, this Court has jurisdiction to 
interfere with the said order under Sec- 
tion Als of the Code. 


9. - Mr. Kailash has then referred 
to certain . paragraphs of the counter- 
affidavit of the opposite party No. 1 
dated the 23rd August, 1971; which was 


filed on that very date in this Court. 


In paragraph 12 therein it is stated that 
the present Government headed by Shri 
Bhola Paswan Shastri was formed in 
the first week of June, 1971 and the 
Council of Ministers: took a decision that 
the order of transfer and posting passed 
by the Council of Ministry or the Mini- 
ster-in-charge from the 15th of- May 
1971 to the 3lst May 1971, stood stayed 
and even if such orders had been acted 
upon they would be examined afresh by 
the present Council of- Ministers or the 
Minister-in-charge. It is further stated 
therein that the impugned order of 
transfer comes under the category noted 
above and subsequently by notification 
dated the 21st July, 1971, the transfer 
of the Excise Superintendent, Saharsa, 
has been cancelled and thus by implica- 
tion the transfer of opposite party No. 1 
to Saharsa stands: cancelled. The op- 
posite party -No. 1. has also annexed a 
copy of the notification No. 4016 dated 
the 2ist July. 1971, as Annexure ‘C’ to 
the counter-affidavit. On the basis of 
the above statement learned counsel sub- 
mits that it would be futile mow to- 
stay the operation of .the ‘impugned 
order . by this Court - as the present 
Government has already stayed the 
transfer. which had given rise to the 


present suit. In my opinion, that is 
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an additional ground why I wish to in- 
rice with the impugned order. , The 
suit itself becomes futile. and that. fur- 
ther affects also adversely the principle 
of the “balance of convenience” which 
the plaintiff has endeavoured to establish 
for ‘the grant-of ad interim ; injunction. 


10. `. After careful consideration ‘of 
the facts ‘and circumstances of the case I 


hold | that the revision - ‘application against 
the impugned: order ` is maintainable... 


11. . Now I turn to consider. point: 


No. ° (ii). While dealing with point (i), T 
have already observed: and’ quoted. the 
relevant portion of the impugned order. 
In my opinion, the plaintiff; as. the. plaint 


stood -at. the date; when the impugned. 


order was passed, had - failed. to -esta- 
blish prima, facie case, as it may. be. seen: 


that no notice .under Section 80 of the. 


Code was given to the Excise Minister 


before the institution. of the suit-- -It has 


been repeatedly -held . by this Court, 
that the provision under Sec. 80 is man- 


datory and admits of no exception.. Re- | 
ference may.be made to the State of | 


Bihar v. „Jiwan Das Arya, (1970 Pat LJ 
R 387). 
Unwala and Mukherji, JJ. observed 
- that Section 80 is mandatory even if 
relief claimed is in the nature of injunc- 
tion... Their Lordshins further held: - 


. “The inhibition . -contained in -the 
section as to the institution of -suit 
against the Government. is- unqualified. 
No .suit can be. instituted ` against the 
Government or as a matter of | that, 
against the State or the Union: until. the 
expiration of two. months.. next after 
notice in writing has been! given ‘to. the 
proper authority. It matters, little whe- 
ther the suit relates to.. the past -action 
‘of the Government or is in relation to 
the - threatend:action or injury and 
the suit is in- the- nature of a bill quia 
timet. But if the- suit;is to.be filed 
against a public officer notice, is manda- 
tory. only when it is in respect -of any. 
act purporting to be -done by guei offi- 
cer in his. official capacity.” 


Mr: Roy, however, ` ‘contended. 
in the instant case the ‘Excise Minister's 
‘order’ for the ‘transfer ‘was vitiated and 
could not be said » to ‘be in the ` official 
capacity, as it” was motivated. In my 
opinion, mere’ allegation in the plaint is 
not enough to-éstablish mala fide’ against 
the Minister. Heavy onus lies on the 
plaintiff ‘to establish that. Merely by 


making allegation it. cannot be said that : 


be: was not acting -in ‘the capacity as 
Excise - Minister. 
to the observations made: by their- Lord- 
ships in 1970 Pat LJR 387:= (AIR 1971 
Pat 141) (supra) o Untwalia, J. 
observed in paragraph 7 at page 

(of Pat LJR) = (at p. 144 of AIR) 


Singh v, Y. Singh: (Singh J) 


(AIR 1971 Pat 141) wherein 


that i 


Mr. Roy then referred- 
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a ENAR .....5ut, I am afraid,. the sec- 
Gee when SO interpreted in relation to 
the suit: to be instituted against. the 
Government, invites the risk of ` being 
constitutionally invalid on the ground 
of infraction of the fundamental right of 


a- citizen under meee 19 (1) (£) of" the 
Constitution Suoatuatecen 


On the basis.. of the said eects l 
tion Mr: : Roy contended. that in the in-- 
stant. case also -his .client would chal- 
lenge the constitutionality of ‘Section 80 
of the Code.. But, in -my -opinion, .. so 
long - it. is not challenged and decided 
one way:.. or- the other, the. -provisión 
contained in -Section . 80. is mandatory: 
The . learned Subordinate J judge .. should 


not have ignored the provision contain- 


ed in Section’ 80 of the Code’ ee pass- 
ing ad - interim ; injunction. 


ka QR “It may further be. seen- that 
there. is ‘no. mention in the’ plaint of any 


‘transfer order said to have been, made 
by the. Minister . On, the date when the 
‘suit was instituted. - 


' It was a mere’ ap- 
prehension...” Iñ fact, _after the insti- 
tutión of the. suit on” the same date 
there was notification by..-the Governor 


-at the instance ‘of the State Government 


published in .the official ‘Gazette which 
I have earlier mentioned.’ Thè- State’ of 
Bihar is also not made party in ` the 
suit. The notification is also-not ‘chal- . 


lenged therein. Even then the petitionér 


is- restrained from joining the. post’ and 
irom carrying out the order of transfer, 
mentioned -in the said. notification. - The 
petitioner has alleged’ in his petition that 
before he received notice from the 
Court regarding ad’ interim ‘injunction 
he had already handed over charge: at 
Muzaffarpur to new incumbent’ and had 
proceeded. to join “the post indicated in 
the _notification: Faced _ with the said 
situation because of. the: ad’ interim in- 
junction’ of the. Court,.he ‘cannot obey 
now the order of the State. Government 
contained in’ the said notification. He 
is sitting”. idle and. not nee any 
čuty. In that . circumstance, ` the 


. plaint ‘stood then, no prima facie case 


was established by the plaintiff.’ Learn- 
ed Counsel. for the opposite party No. 1 
has fairly conceded that I ‘have to test 
tie impugned order in the light of the 
plaint as it. stood then: Subsequent 
amendment petitions, which the ‘plain- 
tiff has filed,’ should ` be ignored for the 
time being for consideration. of the im- 
pugned order. Besides, in this” case 
there would not have been irreparable 
damage: caused ` to opposite party No. 1. 
His loss, if any. due to ‘transfer’ can . 
easily be measured in terms of money 


- and hè: can“ ‘be adequately ‘compensated 


if he succeeds in the suit that his trans: . 
fer was- bad in law. Mr. Roy, however, 
contended that- by the notification dated ` 
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the 17th May, 1971, he had been r2duc- 
ed in rank and made incharge (Prakthari) 
Superintendent of .Excise insteac of 
promoted officiating (Pronatti cCwara 
Sthanapanna) Superintendent of Excise. 
In my opinion, that nctification was not 
even mentioned in the plaint. as I have 
mentioned earlier. Therefore, that was 
not at all under consideration when the 
Subordinate Judge had passed the im- 
pugned order. At present I do :not 
wish to express my opinion whetLer it 
would amount to his reduction in rank 
or not, as that may prejudice the Sub- 
ordinate Judge while. disposing of the 
suit. In the circumstances of the case 
the balance of convenience also did not 
necessitate the grant of ad interim in- 
junction. 


» 13. In this case- I wish to soit 
out that the learned Subordinate Judge 
was not justified in granting so “many 
adjournments and did not dispose of 
the show cause application filed by the 
petitioner and the -then Excise Minister 
(opposite. party No. 2).: He ought to 
have disposed of the ago oston with- 
out delay. That should not have waited 
for the subsequent avplications which 
the plaintiff filed for amendment 2f his 
plaint, as mentioned earlier. In L. D. 
Meston School Society v. Kashi Nath 
Misra, (AIR 1951 All 558), Agarwala and 
P. L. Bhargava, JJ. observed, while 
dealing with Order 39, Rule 4, that 
when an ex parte injunction is issued 
against a party, and the party epplies 
under Rule 4 for discharge. variat:on or 
setting aside of the order, it is the duty 
of the court to decide objections raised 
by the opposite party to the pass-ng . of 


the order of injunction. Learned coun- 
sel thereafter contended thet if 
the operation of the ` order is 
stayed, it virtually amounts to- setting 


aside the impugned order, but fcr this 
the petitioner has not prayed before 
this Court. Besides, the petitioner has 
already filed an appeal ‘before th: Dis- 
trict Judge against the impugned order 
and it is pending before the apvellate 
Court. If the impugned order 5 set 
aside by this Court, that would affect 
the appeal also. In order to find sup- 
port to his contention he reliei on 
Khushro S. Gandhi v. N. A. Cuzder, 
(AIR 1970 sc 1468) where their Lord- 
ships at page 1471 observed in- para 9: 


“The learned counsel for ths ap- 
pellants contends before us that the High 
Court had no jurisdiction to ` decide 
issue No. 5 in a revision. He says that 
the subject-matter of the revisior was 
the order of the Civil Judge datec Nov- 
ember 28, 1956, and the High Court 
could. not decide any other poirt and 
convert itself into an original. court. 


Chandrama Singh v. Y. Singh (Singh J.) 


_the merit of the appeal. 


Jate court. 


[Prs. 12-16] Pat. 135 


The learned counsel for the respondents 
tried to justify the decision regarding 
jurisdiction of the High Court under 
Section 24 Civil Procedure Code. This 
section. inter alia, provides that the 
High Court may withdraw any suit. ap- 


‘peal or other proceeding pending in any 


court subordinate to it and try and dis- 
pose of the same. We are unable to 
appreciate. how, the order of the learn- 
ed Judge can be justified under Section 
24. He has not purported to withdraw 
any suit and try the same. What he 
has done is to try an issue arising in 
a suit in a revision arising out of an 
interlocutory order. -It seems to us that 
the High Court. even if the parties con- 
ceded, had no power to decide the issue. 
But if we set aside the order of the 
High Court and remit the case to the 
Civil. Judge to try it according to Law, 


the Civil Judge would feel handicapped 


in deciding the case properly because 
he will feel bound to follow the opinion 
given by the learned Judge on issue 
No. 5. o 


14. In my ‘opinion, this submis- 
sion of learned Counsel for the oppo- 
site party No.-1 is correct. At present 
I do not wish to set aside the impugn- 
ed. order as an appeal is pending against 
the said order but at the same time it 
would be highly improper not to stay the 
operation of the said order, which cannot 
be supported on any principle of law, 
as indicated above. In my view, the 
appellate court ought to have stayed 
the operation of the impugned order. I 
may also point out that while dealing 
with the matter regarding stay of the 
operation of the order, the appellate 
Court has virtually decided the appeal 
itself by making various observations on 
That he should 
not have done. After careful considera- 
tion, therefore, I set aside the order of 
the appellate court refusing to stay the 
operation of the impugned order dated 
the 17th May. 1971, and direct the stay. 


of the operation of the said order till 
the disposal of the appeal. 
15. In the result, the applica- 


tion is allowed and the operation of 
the impugned order dated the 17th May, 
1971, is stayed till the disposal of the 
appeal pending before the lower appel- 
In the circumstances, how- 
ever, there will be no order as to costs 
of this Court. 


16. Before I part with: this case 
I would like to make it clear that what- 
ever observations made by the appel- 
late Court and by me while disposing 
of this application should not, affect in 
any way the disposal of the suit itself 
on merit. Whatever observations I have 
made are only for the purpose of ex- 
amining whether it was a fit case for 


_ ~ 


Prasad Singh and Awadh Bihari- Ojha, 
- for Respondents. - 


- the prayer. 


‘ios 57 (8)- 


thas to be complied with- ` 


tance, it appears, 


‘Sahar is 42: miles. 
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staying of the operation of the impugn- 
ed order or not. 
Revision : allowed. 
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N. L. 'UNTWALIA AND AKBAR 
' +  . HUSSAIN, JJ. 
- Gopal Saran, Petitioner v. _Ramyash 
Rai and others, Respondents.” 


Civil Writ Jurisdiction Case No. 324 


of 1971, D/- 9-9-1971. 


(A) Motor: Vehicles Act (1939), Sec- 
„Grant of diversion of 
route — Section 57 (8) pense 


Granting diversion of ` 


pesenan 


route 


-amounts . to varying condition fr permit 
and whether diversion is temporary “or 


permanent, provisions of ‘Section 57 (8) 
(Para 4) 


(B) Motor Vehicles Act (1939), Sec- 
tion 62 (1) — Granting temporary. diver- 


-sion Of a route under Section 62 (1) ‘is: 


wholly unjustified . and illegal. 
(Paras 4 to 6) 
Karuna Nidhan Weshav: and Yajnesh- 
war Singh, for Petitioner; - Balabhadra 


-' UNTWALIA, J. :— The petitioner in 


this writ application holds a. permanent 
' stage 
.. route 


carriage service permit for the 
Bikramganj-Nasriganj-Dehri-Sasa~ 
ram in the district: of Shahabad. Respon~ 
dent No.1 had a permanent stage carriage 
permit for the route Arrah-Bihia-Piro- 
Sahar. This route from Piro to Sahar was 
through Sikarhatta, and the total dis- 
from Piro to’ Sahar 


through that route is about 24 miles. 


The route in the said distance became. 
unmotorable due “to some defect in some. ` 


bridge in the way- Thereupon respon- 
dent No. 1 applied before’. the South 
Bihar Regional Trahsport. Authority, res- 
pondent No. 2, for grant of a tempo- 


rary diversion of his service in this 


way that instead of taking his. bus on- 
ward from Piro to Sahar through Sikar- 
hatta. he should’ be permitted to- take 
it from Piro to Bikramganj. ‘then . to 
Nasriganj and then to Sahar. .The total 
distance via this route from Piro to 
~The South Bihar Re- 
gional Transport Authority, by its order 
dated 4-1-1971 (Annexure , 1), -rejected 


. The ‘ground given by ‘the Transport 
Authority in its order is that respon- 
dent No, 1 had -his route, previously, 
Arrah-Bihia~Piro - and he ‘took ` exten- 


sion up to Sahar knowing full well that 


the condition of the road from Piro ‘to 
Sahar via Sikarhatta was not very good. 
T Aa ttl tS NO 
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‘Arrah and from Basriganj. also. 


‘urged on behalf of the petitioner, 
are the following:— 


But I 


A.I R. 


Therefore, on. his saying now that it 
is dangerous to’ ply bus on that road, a 
temporary diversion could not be 
granted.. Respondent No. 1 went. up 
straight to the State Government: under 
Section 64-A of the Motor Vehicles Act, 
1939, hereinafter called the Act, as . it 
then stood under the Bihar amendment. 
The Transport Minister, in exercise . of 
the revisional powers of the -State Gov- 
ernment, has -allowed the temporary 
diversion by imposing certain- conditions, 
and the time limit fixed. for this tem- 
porary diversion is “till the bridge -is 
reconstructed and the road .is  .made 
motorable”, . A copy of his order dated 
2-2-11 is: Annexure 2 to this writ ap- 
plication.. The petitioner has obtained a 
rule from this Court to quash the’ said 
order of the Transport Minister. Cause 
has’ been .shown by. ‘respondent No. -1. 
2. - ‘Having -heard learned counsel 
for the parties and ‘having perused the 
various affidavits’ filed in this case, the 
position of fact which may be stated at 
the outset is that Sahar is a place which 
is well connected by bus ‘services from 
There 
‘are several persons - holding stage’ ċarri- 
age permits ‘for plying their buses on 
the said :route to’ take passengers ‘to 
“Sahar from either side.. In this -back- 
ground, I proceed to consider the- none 
They 


(i) That respondent No. 1 sonia not 
straishtway go in revision to the State 
Government. without filing an appeal 
before the Appeal Board in accordance» 
with Section 64 of the Act. - 

fii): That: no temporary diversion 
could: be granted ‘under - any provision 


‘Of the Act. 


(iii) That. on the facts and ` in the 
circumstances of this case, it is plain 
that the Transport Minister committed 
error apparent on the face of. the record 


in granting a temporary diversion pre- 


sumably ‘under Section 62 of the Act. 
`. (iv) That even under the said po 
vision of law a .temporary permit 
temporary diversion could not be Sante 
ed -for a period exceeding 4 months. 

3- On the language. of Section 
64-A of the Act, as it then stood under 
the Bihar amendment, it-may not be 
possible to accept the: first contention.. 
do not propose _ to decide - this 
question finally in ‘this case. I proceed 
examine. the other 3 points on the 
assumption. that respondent No.. 1 could 
go direct. in revision to the State Gov- 


“ernment.. 


4, In my opinion, the seed 
point urgéd on behalf of ‘the petitioner 
is well founded and must be accepted as 
correct. Granting of a diversion was to 
vary the conditions of the permit, and 
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to my mind whether it was a tempo- 
rary diversion or a permanent diversion, 
the provision of sub-section (8) of Sec- 
_jtion 57 of the Act was attracted. -And, 
` [for that. it is well settled that all che 
‘procedures of inviting cbijections, etc., 
had to be gone into. In terms there is 
no provision- for a temrorary variation 
of. the conditions of a permit and to 
grant a temporary diversion. Under 
Section 62 of the Act a temporary, rew 
permit can be granted but not a tem- 
porary diversion, Section 62 (1) reads 
as follows: — 


“A Regional Tranan Auai 
may without. following the procedure 
laid down in Section 57, grant permits, 
to be effective for a limited period aot 
in any. case .to exceed four months, ‘to 
authorise the use of a apart vehi- 
cle temporarjly— 

(a) for the 
gers on special occasions such as to 
and from fairs and religious. gatherings, 
or 

(b) for the purposes. of a seasonal 
business, or 

(c) to meet a. particular temporary 
need, or 

(d) pending decision on an applca- 
tion for the renewal of a permit: 

‘and may attach to any such permif 
any condition it thinks fit: 

Provided that a. temporary permit 


under this section shall, in no case, be. 


granted in respect of any route or area 
specified in an application for the grant 
of a new permit ` under Section 46 or 
Section 54 during the _Fendency of the 
application: 

= Provided further that a temporary 
permit under this section shall in no 
case. be granted more tkan: once in zes- 
pect of any route or area specified in 
an application for the renewal of a 
permit during the pendency of such ap- 
plication for renewal”  ' ` 

- It would be apparent from all the 
tlauses of sub-section (1) of Section 62 
that a temporary diversion of routes 
will not be. permissible under the’ said 
provision of law. 
that for the convenience of. passengers 
on special occasions. such as, to and 
from fairs and religious gatherings, tem- 
porary permits should be- granted then 
permits will be granted for the said 
purpose, not temporary diversions.. Ihe 
case will not come. within clause (c) 
either. The temporary need is the reed 
of the public of the lozality. But the 
need of the kind-in this case will be 
the need of the plier of the bus. If 
for one reason the Authority thorght 
that for the people around Sahar the 
permanent plying: of the bus,, because of 
the defect in road from Piro to Schar 
via Sikarhatta, could no= be carried on, 


Kamal Kanta. v. State of Bihar 


conveyance of pasen- - 


-prant of a writ: of certiorari. In 


If the Authority feels — 


Pat, 137 


a temporary permit could be granted 
for that purpose under clause {c}. But 
to grant a diversion of route to take 
the bus of respondent No. 1 via Bikram- 
ganj. Nasriganj and then to Sahar can- 
not be covered by clause (c) I am. 
therefore, of the opinion that grant of a 
temporary diversion was not warrant- 
ed in law. i 


5e Even assuming it was war- 
ranted it is to be eémphasised that 
the ground on which it- has been 
granted by the Transport- Minister is not 
correct. It is erroneous on the face of 


, the record.- Two reasons are given in 


the impugned order (i) that the Trans- 
port Authority in some other case has 
done so and ({ii) that the connected ser- 
vice will be useful for the people of 
Sahar which is a neglected area not 
adequately served by road communica- 
tion. The first ground is irrelevant as 
even if the Transport Authority had 
done so, it ought: to. have been 
checked: rather than extended. The 
second ground given ‘is not borne 
out on facts of this case. As I 
have stated: above, granting of a tem- 
porary diversion for -such a long route 
for the people of Sahar was wholly un- 
justified and illegal. 


.6.. The granting of the tempo- 
rary diversion for an indefinite period 
in the terms as it has been done by 
the -Transport Minister was manifestly 
ree and against the express provision 
of S..62 (1)-of the Act. 


7. For the reasons stated above, 
this writ application is allowed; the 
order dated 27-2-71 of the Transport 
Minister (Annexure 2) is quashed by 
the 


circumstances, I shall make no order 
as to cost. ae 

AKBAR HUSSAIN, J.:— 8. f 
agree, ` 


_ Application allowed. 
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U. N, SINHA. C. J. AND K. B. N. 
SINGH, J. 


Kamal Kanta Sah. Petitioner v. State 
of Bihar and others, Opposite Party. 


. Civil Writ Jurisdiction Case No. 563 
of 1969, - D/-1-9-1971. 


Bihar Public Land Encroachment 
Act (15 of 1956), Section 6 — Removal 
of encroachment -— Section 6 being 
‘ultra vires the constitution. orders for 
removal of encroachment passed under 
it are null.and void. 1969 BLIR 1010 
Followed. (Para 1) 


KO/LO/F639/7 1/SNV/SSG 
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Cases Referred: Chronological 
(1969) 1969 BLJR 1010- = 1969 
Fat LJR. 241 Ramzan Mian v. 
- Executive Engineer P, W. D. 
- Dehri on Sone.. 1 
-. S. R. Ghosal,- for Pétitioner; R. P. 
Katriar; for Opposite - Party. - 
ORDER:— This writ application has 
“been filed by the petitioner under Arti- 
cles 226 and 227 of the. Constitution, 
. praying that -the orders incorporated in 


Paras 


Annexures 1, 2 and.:3, (although. in the 


prayer. portion - only Annexure 3 has 
been mentioned). be quashed.. The- ori- 
ginal order . passed against ‘the petitioner 


-was incorporated in Annexure 1 and the‘ 


appellate order passed against the peti- 


. tioner is -incorporated | in, Annexure..-; 2. - 


The final- order ‘by the. Commissioner, 
Bhagalpur Division. is incorporated, ` -in 
Annexure 3. In. effect,- the 


ed -encroachment from plot No. 1211 -in 
Pakur town, under- Section 6 of .the 
Bihar Public ` Land - Encroachment Act, 
1956 (Bibar Act 15 of 1956). -The last 


C order. passed by- the Commissioner’ of 


Bhagalpur was-on. the 27th. January 1969 
and by a judgment and .order. passed by 


this Court in a Civil Writ J urisdiction . ... 


Case, Ramzan Mian v.: Executive Engi- 
neer, P. W. D. Dehri on Sone. report- 
ed in 1969 BLJR 1010, dated the ist April 
1969, Section 6 of this Act has been held 
to be ultra ‘vires as violative of the pro- 
visions: of Article 14 of the Constitution. 
Therefore, it -is clear ‘that the. orders 
‘Ipassed by the authorities -culminating in 
the order of the Commissioner of Bha- 


galpur Division are all null and void 
and they must all be quashed: . 
2. In the result, . the orders: .in- . 


corporated in ‘Annexures 1, 2:and 3:are. 


quashed and a writ of ‘mandamus’ must 
issue on the respondents not to inter- 


fere with the petitioner’s possession of. 


the lands from which an alleged .en- 
croachment has been ordered to be re- 
moved, by virtue of the orders under 
consideration. The writ application is, 
therefore, allowed; but, in the circum- 
stances, -there -will be “no .order . 


costs. Be es 
Petition allowed, 
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zB N. JHA AND B. D. SINGH, JJ.- 
Srinath Singh and another, 
pellants v.. Kali. Bhawani. Prasad and 
another, Respondents, : 

A. F. A. D. No. 120 of 1964, Dj- 
24-8-1971; from: decision of Fazlur Rah- 
man, Addl S. J., Hazaribagh,. Pe - 12-10: 
1963. - 


KO/KO/F437/71/YPB/RSK. 


Srinath v. Kali Bhawani Prasad ° 


petitioner ` 
has been.. ordered to. remove an alleg- 


for - 


Ap- 


ALE 
(A) Specific Relief Act (1877), See 
tion 9 — Suit by. person dispossessed o 


immoveable property — Where both the 
plaintiff: and the defendant ‘have no title - 


. to the suit land but the plaintiff proves _ 
his’ prior possession he is entitled to de= - 


cree of possession against. the -defendant. 
who has- dispossessed him. (X-Ref:— 

S. 8). -Ref z — Transfer of Property 
Act (1882), S » 3) .(Paras 753, 10, 11). 


Fodor is the ' ‘notice ‘of title of 
the. person .to` the” “whole “world - under 
Section’ 3 of the Transfer’ 
Act. Therefore. the previous” posses« 
sión. of a pérson in respect of the pro- 
perty has got to be protected in: courts 
of law against the-whole world except 
the true owner unless ‘the remedy. of 
the true’ ‘owner is -barred by limitation, - 
a - ' ‘(Para 7} 

(B) Limitation Act (1983), Art. 64 
— : Possession of tenant — ‘Possession of 


a tenant’ is ‘the... possession of ‘the. 
landlord ~. even if the landlord is 
trespasser. The landlord would be re 


garded to be in. actual. possession of the 

land. (1884) ILR 10 Cal 1112 and (1902) 

ILR- 29. Cal 518 (PC); Rel. on.. i 
(Para- 10) 


“But if the land’ is. not capable of 


passession and submerges under: water _ 


a trespasser ‘cannot .claim. to ‘be in 
constructive possession of the suit land, - 
In that case, the true. owner would be 
deemed to be in’ " constructive possession 
of ‘the’ land, (Para 10} 


5, Civil P.. c.. (1908), -Order = 20, 
Rule -12 — Mesne. profits — Where a 


- suit is “prought for declaration of title 


as raiyats or in the alternative for re- 
covery of. ‘possession of lands besides 
mesne. profits ‘past . -and future and suit 
for . declaration of title fails but | the 
Plaintiff succeeds on the ground of pre- 
vious possession, it- is just.-.and proper. 
that the plaintiff should . be deprived of 


all claims for amesne profits. . AIR 1956 
SC 87, Foll. ; (Para 12) 
Gases Referred: : ‘Chronological . ‘Paras 


(1968). ee 1968 SC 1165 (V 55) == 
- (1968) 3 -SCR.163, Nair Service 5 
` Society. Ltd. v: K. C. Alexander’ - 9 
(1956): AIR 1956 SC 87 (V 43) = 
1955-2 SCR - 938, Merla Ram- . 
‘anna v. Nalaparaju . A2 


(1952) -AIR 1952 Pat 314 (V-39) = 


ILR -30 Pat 1007, Govind Dutta 

v. Jagnarain Dutta - . 8 
(1950) “AIR 1950 Pat 222 (V 37) = 

31° Pat LT 100, -Subodh Gopal 


Bose v.. Province ‘of Bihar 8 
(1933) AIR 1933 Pat 6 (V 20) = - > 

ILR Al: Pat: 701; Chaturbhuj 

Singh v. Sarada. Charan Guha 8 


: (1929) AIR 1929 Pat 601 (V 16) =~ 


ll Pat LT. 34, aa ee Ve 
Jhori Singh 8 


of Property, he 
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(1917) AIR 1917 Pat 546 (V 4) = 
2 Pat LJ 280, Sahedra Kuer v. 
_ Gobardhan Tewari - 8 
(1902) ILR 29 Cal 518 = 29 Ind 
App 104 (FC), Secy. of State for 


_ India v. Krishnamoni Gupta LO 
(1897) ILR 20 Cal 834 = 20 Ind | 
App 99 (PC), Ismail Ariff v, ~v 
Mahomed Ghous . 8 
(1884) ILR 10 Cal 1112, Mullick 
Abdool Guffoor v. Muleka . 10 
Tara Kishore Prasad and Uday 


Sinha, for Appellants; J. C. Sinha end 
R, N. S. Sinha, for Respondents. 

: B. N. JHA, J-:— There is dispute in 
this case that the land bearing plot 
No. 102 of khata No. 3 of village Badza- 
wan having an area of 2.78 acres ap- 
pertained to the estate ‘of the def2n- 
dants commonly known as Palganj estate 
which vested in the Stace of Bihar on 
July .13, 1953. The plaintiffs-respon- 
dents claimed the aforesaid land § by 
virtue of settlement by Rang Bahadur 
Prasad Singh; grand-father of defendant 
No. 1 -under a hukumnama dated Nv- 
“ember 26, 1931-in the name of plain- 
tiff No. 2 at an annual rental of Rs 4 
besides cess. Village Badgawan where 
the suit land lies was in thika at that tame 
which was. to end on 3Cth Falgun 1359 
Fs. Hence the plaintiffs were to take 
possession of the land in question aiter 
the expiry of the thika i.e, from 
Ist Chait, 1359 Fs. The land was oe 
ing cultivated by the thikadar. through 
bataidars. The plaintiffs took posses- 
sion of the land and began to get it 
cultivated through bataidars. They con- 
tinued in possession for some time but 
subsequently, there was a. proceeding 
under Section 144 of the Code of Cri- 
minal Procedure in respect of the suit 
-land and. thereafter, dezendant Na 2 


took forcible possession of the suit land . 


on . 30th Magh, Fs.. carresponding tọ 
February 26, 1955. Hence. the plain- 
tiffs brought the suit for declaration 
that the plaintiffs have raiyati right in 
respect of the disputed land’ and for 
confirmation of their pcssession, in the 
alternative, for recovery of possession 
besides mesne profits past and future. 

2. The suit was resisted by the 
defendants. They asserted that the 
hukumnama in question was a forged 
and fabricated document and as it was 
not registered, no valid settlement of 
the land in favour of plaintif Nc. 2 
was made They alleged . that . the 
plaintiffs never came in possession’ of 
the land and the whole story of Dos- 
session and dispossession was false. Ac- 
cording to the defence case. the de- 
fendants, as landlords, were in posses- 
sion of the suit land throughout. 

3. The trial court disbelieved the 
case of the plaintiffs and dismissed the 
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suit. On appeal, however, the suit was 
decreed. The defendants filed a second 
appeal in. the High Court which was 
allowed and the case was remanded to 
the lower appellate court for fresh 
hearing. After remand the lower ap- 
pellate court came to the. conclusion 
that the hukumnama was genuine do- 
cument and a valid raiyati settlement 
was created by the document in favour 
of the plaintiffs. Hence the appeal was 
allowed and the plaintiffs suit was -de- 


creed. Hence the defendants have 
come up in second appeal. . 
4, The -second appeal was heard 


by a Division Bench of this Court pre- 
sided over by Mr, Justice Tarkeshwar 
Nath and myself. It was urged by 
learned. counsel for the appellants «that 
there could not be a valid raiyati 
settlement without the hukumnama be- 
ing registered. This position was vir- 
tually accepted by learned counsel for 
the respondents but he contended that 
the plaintiffs were in. possession of the 
suit land: The defendants who were 
ex-landlords were not in possession of 
the suit land at the time of the vesting 
of the estate. Therefore, they had no 
right to dispossess the plaintiffs. Hence, 
on the basis of previous possession the 
plaintiffs were entitled- to a decree. 
Since the lower appellate court had not 
recorded a clear finding as to when the 
plaintiffs were dispossessed either by 
defendant No. 1 or defendant No. 2 or 
by both and also as to whether the de- 
fendants were in possession of the suit 
land on the date of the vesting of the 
estate, we, therefore. remanded the 
case for recording clear findings on the 
aforesaid points on the materials al- 
ready on the record. After remand the 
lower appellate court has zome to the 
conclusion that the plaintiffs were dis- 
possessed , by defendant No. 2 on Feb- 
ruary 26. 1955 as alleged by them and 
the defendants were. not in possession 
of the disputed land on the date of 
vesting ie. on July 13, 1953. 

5. At the hearing of the appeal 
we were not addressed on the ques- 
tion of the validity of the settlement 
by the hukumnama’ which was not a 
registered one. Since the hukumnama 
was -not a registered document, no 
valid lease could be created in favour 
of the plaintiffs to be effective after a 
period of twenty years. Therefore the 
plaintiffs can have no raiyati interest in 
the suit land and the plaintiffs’ suit for 
declaration that they had acquired raiyati 
interest in respect of the disputed land, 
therefore, must fail But, the matter 
does not end here.’ 

6. . Learned Counsel for the plain- 
tiffs-respondents contended that assum- 
ing that the plaintiffs were trespassers 
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in respect of the suit land but the. de- 
fendants who had ‘no right’ in the suit 
land in. 1955 after the vesting- of the 
‘estaté were. also trespassers’ and - they 
had no right’ to dispossess the plaintiffs 
when they were rightly ‘or wrongly 
continuing in’ possession. of the = suit 
land. He: submitted that though 
plaintiffs’ possession: (sic) -but neverthe- 
less, they were entitled “to succeed’ on 
the strength of their previous. posses- 
. sion though they had no. title in the 
suit land. Only the rightful owner of 
the suit- land could resist. the ‘claim of 
the plaintiffs and the defendants "who 
were not the. rightful. owners had. no 
right to interfere with their -posses- 
sions. A.number of authorities on: this 
point were cited at the: Bar. In: my 
opinion, the contention. of learned coun- 
sel for the respondents is well Mune 
and must be accepted.’ 


7. Under . the Specific Relief ‘Act, 
two kinds’ of suits for possession “of im- 
movable property are’ contemplated. 
Section 8 of the Act provides for a suit 
for possession if a person is entitled to 


it. If a person is entitled ‘to a :pro- 


_iperty and if he is out of possession, he 
jis to bring a suit’ under the general 
law the procedure of which’ is given in 
the Code of‘ Civil Procedure and- appeal 
is also provided against the decision of 
the court. The person ` who has got 
better title is entitled to ‘succeed in ‘an 
action for possession provided: his re- 
medy is not otherwise barred. Under 
Section 9 of the Specific Relief Act’ a 
summary suit for possession is provid- 
ed for: Here if the suit is brought 


í _|within six months of the date of dis- 


possession, the person so -dispossessed is 
entitled to be restored to possession ir- 
- |respective of the fact “whether he has 
got title or not. “Law recognises: that 
possession is the prima facie proof of 
title. Even if: the ~ defendant in . that 
action has -got title, ‘that title ‘cannot 
avail: him because - he has got no right 
to take the law‘in his own“ -hand and 
dispossess the’ person in possession, 


The decision. ` of the court in such a 
[suit is final and no appeal or any re- 
view of such order or decree is per- 
missible. ‘In substance, the law allows 


a person in possession of an immovable 


: property to remain in possession ‘unless 


he is evicted from it through process: 


of law by a better title. This princi- 
ple ha been extended tò suits for pos- 
session even if the suit is brought after 
six months and within the . statutory 
period of twelve years where the per- 
son is dispossessed by a person who has 
got no title irrespective of the fact that 
the person in possession ‘so disposses- 
sed had got absolutely ` no. title. His 
possession can be ‘only’ resisted by a 
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the ` 


' possession, 


A.L E 


person who is the true owner of the 
property. In an ‘action for ejectment 
if the defendant proves better title. the 
suit for possession will fail: But -if] . 
both ‘the’ plaintiff--and the defendant 
have got no title to the suit land i-e. 
even if both are- trespassers on'the suit 
land, the plaintif who is -a: prior tres- 
passer is entitled to possession ` against 
the subsequent trespasser who has dis- 
possessed the former “on the ‘ strength]: 
of his previous: . possession. °:If the per- 
son. in possession continues, in posses- 
sion for more.than twelve years, heļ 
acquires a- title commonly, known as 
possessory title. aon is the notice 
of. title .of the ,person „the - whole 
world under ‘Section 3 of the Transfer 
of ‘Property Act. :- Therefore, the :previ- 
ous -possession of a person in -respect of 


. the property has got to be protected in 


courts of ‘law. against the whole world 
except the ‘true. owner unless- the. re- 
medy of the true owner is barred by 
limitation. - These. propositions are , well- 
settled. on the principle . and. on the 
authorities of -different courts some ` of 
which I would like .to deal- here. 


8. The matter. came for conside- 
ration, before. the judicial. Committee in 
the case of Ismail Arif v. Mahomed 
Ghous.: (1897) ILR.20 Cal -834 = 20 
Ind App 99 (PC). -In that. case .the 
plaintiff brought suit for a declaration that 
the plaintiff was owner of the premises 
and.the defendant had no right. to inter- 
fere with the possession of the plaintiff 
and for injunction ‘restraining the de- 
fendant from.interfering with -his pos- 
session... The - High ‘Court «found that 
the. plaintiff was: coming on in posses- 
sion for past six years without title 
and the defendant had no: right to in- 
terfere with ‘his possession. : But, in the- 
opinion of the High. Court, when the 
plaintiff: had- failed to prove-his title, no 
declaration of.-title of. the plaintiff could 
‘be made and the suit must fail on that 
pround:. There was’an appeal to the . 
Judicial Committee by: the plaintiff -and 


- the suit of -the plaintiff was: decreed on 


the strength of his prior possession. 
Sir R. Cough -who spoke for the. Com- 
mittee. observed as follows :-—— 

-"The possession of the’ plaintiff. was 


evidence “of title ` as owner 
against the defendant. ae S. 9 of the 
Specific Relief Act ‘(Act I of 1877), if 
the “plaintiff : had beer dispossessed 
otherwise | than’ in due course of law, 
he could, by a suit instituted.. within 
six months ‘from: the ‘date of the dis- 
have ` recovered. possession, 
notwithstanding any other title that 
might be set up on ‘such suit. ` If ‘he 
could: thus recover possession from a 
person who might be’ able to. prove a 
title, ‘it is paa right and`just that 


sufficient 
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he should be able, against a person who 
has no title and is a mere wrong-doer, 
to obtain a declaration : of title as 
owner, and .an injunction to rescrain 
the wrong-doer from interfering with 
‘his possession.” In Sahodra Kuer ` v 


Gobardhan Tewari. (2 Pat LJ 280) = 


(AIR 1917 Pat 946) the. plaintifi’s suit 
on the basis of prior possession fcr a 
period short of. statutory period of 
twelve years. as against the trespasser 
was decreed: by the High Court. Cha- 
mier, C. J.,. observed as .follows:— . 


“Both on principle and on authority. 


it seems to me to be clear that the ap- 
pellants are entitled on the strength. of 
their previous possessicn peaceably: en- 
joyed to a decree for possession ` against: 
the respondents who are mere trespas- 
Sers.’ 
Similar matter came for donadoni 
in Ranjit Singh. v. Johri. Singh (11 Pat 
LT 34) = (AIR 1929 Pat-601) Das, J., 
very lucidly laid down the law on this 
point as follows :— 

“The plaintiff brings a-suit in neck 
ment. -It is quite true that he can only 


-succeed by the strength of his own 


title. -He satisfied the Court of facts 
that he was in possession of -the dis- 
puted property before he- was forcibly 
dispossessed. ‘Section 110: assumes taat 
he might’ be taken to be the owne? till 
the contrary is established. ..It fo-lcws 
therefore that if: the case attracts the 
operation of Section 110. Evidence Act, 
the* onus must be upon the- defendants 
to show that the plaintiff-who has rov- 
ed that he was in possession befor2 his 
forcible dispossession ‘is not -entitled to 
the disputed property.” 

In ` Chaturbhuj Singh v. Sarada Charan 
Guha, (ILR 11 Pat 7Cl) = (AIR 1333 
Pat 6) it was. held that, : 

' “in an action of ejectment a plain- 
tiff may be entitled to succeed or. the 
strength of his- prior possession only 
and it is open to the defendant tod set 
up the right of a third party unless he 
claims under it and. makes good that 
claim 
In Subodh ` Gopal Bose v. Province of 
Bihar, (AIR 1950 Pat 222) it was keld 
that, 

“as an abstract proposition of law, 

we do not think that there is any icubt 
that possession is’ a good title ‘against 
all but the true owner, and en- 
titled the possessor to maintain aī ac- 
tion in ejectment against . any - person 
other than the true owner “who dispos- 
sesses him.” 
In Govind. Dutta v.° Jagnarain Dutta, 
(AIR 1952 Pat 314) the following ^as- 
sage from Pollock and Wright on Pos- 
session (page 95) which lays down the 
law on the point ‘succinctly was eueted 
with approval :— A = 
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‘once admitted to be a. 


rent kinds: of suits for ejectment 
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“It would be possible at first sight 
to suppose that, as between a succes- 
sion of independent. occupiers. who .were 
all wrong-doers as against the true 
owner, the law must be indifferent, with 
the result of conferring. an absolute 
title upon the -person who happens to 
be in possession when the time of limita- 
tion expires. Reflection however, shows 
this to be contrary .to the reason .and 
principles of the law. Possession being 
root of title 
every possession .must create a title 
Which, as against all subsequent intru- 
ders, has all the incidents and advan- 
tages of a true title; William is. the pos- 
sessor and apparent .owner of a house; 
in that house he dies; we will suppose 
him to die intestate. John, wrongly 
Supposing himself to. be entitled as the 
heir of William enters and: occupies the 
house. Peter is really William’s heir, 
but ignorant of the facts; in course of 
time having obtained information and 
advice, he sues John. It turns out that 
William. had disseized Giles the true’: 
owner, by mere.encroachment or in 
some: other way, and would have had 
no answer to an action brought by 
Giles or his assigns to recover the land. 
But since. William’s death the period of 
limitation -has expired and the right of 
Giles is extinguished, .can John use 
this as-a defence against Peter ? No, for 
the statute has nothing ta say, for bet- 
ter or worse, -about the person in ac- 
tual possession, or the relative’ worth 
of the qualified right to possess which 
may have arisen while time was run- 
ning against the true. owner. It says 
that Giles, and those who have or 
would have had his -estate, shall not 
from henceforth sue any one. It does 
not say’ that Peter shall. -not sue John. 
Whether some one else has a higher 
title: or not. Peter has a better title 
than John, as -he would have had 
though the true owner’s claim were 
still enforceable... In the language of 
the . modern authorities, possession is 
good title nothing es. ‘against’ all but 
the true owner.’ 


9. A distinction between diffe- 

has 
been clearly made out by the Supreme 
Court in a recent -decision in Nair Ser- 
vice Society Ltd. v. K. C. Alexander, 
(AIR 1968 SC 1165). It was held in 


that case. ` 


“A. person in- possession of land in 
assumed character of owner and exer- 
cising peaceably the ordinary rights of 
ownership has -perfectly good title 
against all the world but the rightful 
owner. And if the rightful owner does 
not come forward and assert his title 
by the provisions of the statute of limi- 
tation applicable to the case, his right 
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is for ovér extinguished and the posses- 
sory Owner acquires an. absolute title. 
. In the event of disturbance’ of posses- 
sion by a third: party . and not the 
owner, the plaintiff can maintain a pos- 
sessory suit under the provisions of 
Specific Relief. Act in .which - title would. 
~ be: immaterial or a suit for possession 
-~ Within 12 years in which the’. question 
_ Of title could be raised:” -..- 
In: view. of the aforesaid decisions It is 
evident that. the plaintiffs:who have 
proved their: prior possession -are en~ 
titled .to get decree. for recovery ~— of’ 
possession as against” the defendants who 
have no title inthe suit lands.. 
‘Ibe that after `- the 
estate the- title. --in 


“vesting. : of 


the >- suit land 


vested in the’ State but the matter is 


_ibetween the plaintiffs on the one hand 
‘land the State on the other. I£ the 
State would -have come forward to re- 


sist the title and possessiom of the.plain-’ 


tiffs, the plaintiffs would not:have been 
entitled to the restoration of possession. 


But so far the defendants are concern~.- 


ed, they have got rio right to. interfere 
with the possession of -the : plaintiffs: - 
0. - Learned counsel for the ap- 

pellants then contended that -according 
to their own case the. plaintiffs were 


. not in actual possession -but ‘they were - 


getting batai rent.from ‘the tenants. He 


urged that for the purposes of adverse.’ 


possession there. must - be: -actual physi- 


Learned counel for the. respondents súb-. 
mitted that possession: of a tenant is 
_ the possession -of the landlord even . if 
the landlord ‘is trespasser and he rea- 
. lises rents and profits from the tenant, 
he will be deemed to: be in actual pos- 
session in law- 
tention he ‘relied on the 
Mullick Abdool . Guffoor." v. Muleka, 
(1884) ILR 10 Cal 1112 and. in Secy. of 
- State for India’ v. Krishnamoni Gupta, 
(LR 29 Cal 518: (PC) ). in the former 
ease it was held that, 

“what -is usually called - possession 
in this country is -not only actual- or 


khas possession, but includes the receipt . 


of the rents -and profits”. 


In the case of Sécrétary of State for 
-to above, the Mozum-.. 


“India, referred 
' dars were the proprietors of mauza 
Mowkuri which was: situated on the nor- 


thern bank of river Pudma. The Govern- © 


ment were proprietors of some other vil- 
lages on the southern bank of the river. 
The land of village Mowkuri’ by shifting 
of the bed of the river: re- -appeared’' on 


the southern: side’ of the’ river and thé — 


Government took possession of the land 
as a part of their:own villages. ‘The 
_ Mozumdars took- Ijara from the Gov- 
ernment on a reserved: jama. Though 


the Government were trespassers -the - 


possession ofthe Mozumdars ‘as Jjara- 
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- passers, -they .would be’ 
in actual possession of ~: 


It may. 
the 


z claims - for mesne. profits. 
cal possession: of the person. asserting it. 


-Iù support `of his con- . 
decisions in- 


A. I.R. 


dars was held to be the possession of 
the Government on the- principle ‘that 
possession of the- tenant. is in’ law the 
possession of the* -landlord or the supe~ 
rior - proprietor. - 
port the contention ‘of learned counsel 
for the appellants and; therefore, even 
if the plaintiffs were in possessio 
through. bataidars and they were tres- 







But if the land is not 
session and submerges 
trespasser cannot claim to be in’ 
structive :possession of the suit Tand: In 
that case, the. true .. owner would-. be 
deemed ‘to: be in constructive possession’ 
of the land.-. 

AL... -Ona ced eoosdera on of 
the facts, circumstances and the law on 
the’ -point,.I am: of the opinion: that thej. 
decree. for possession passed by- ‘the 
court of appeal below in favour of the 
plaintiffs -has -got to be maintained but 
on differént ground.. .- 

- 12... ‘The . plaintiffs’. in -. this ~ case 
have succeeded on the: ed of their 
previous - possession: This point. -was 


` never raised. in the two courts _ below. 


Their suit for declaration of title -as 
raiyats has failed... The litigation hasi. 
been unnecessarily prolonged. In thesel-. 
circumstances, it is just and proper: that 
the ‘plaintiffs should ‘be deprived of all 
down . to. this 
date. - In - this connection a reference 
may. beé.made to -the case of Merla 
Ramanna , V. Nallaparaju, (AIR 1956 


13. o the: result, the. PERN suc- 


SC 87). 


i ceeds in part- The. plaintiffs ‘suit for de- 
claration of- title as raiyats in. respect 
-of . the - suit 


-land. and -their .. claim for. 
mesne profits are hereby dismissed.. The 


‘decree for possession in respect of the 


suit land. in . favour. aE a plaintiff is 


maintained, .. though = ‘a. different 

, ground. In ` “the oE a of the . 

case, parties. will. : bear their own ` -costs 

throughout. = 
r ‘agree. 


B. D, SINGH. J :>— ™ 14. 
P -Appeal oee allowed. 
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cree — Summons -not- duly served .— 3. _ In their rejoinder, the plain- 


Motive — Value of. 


In application: for elias aside an 
ex parte-decree mere motive, howso- 
ever’ strong.it may be, is not enough 
for holding that the summonses in: ‘the 
in fact, suppressed by- the 
plaintiff. The question shall have to be 
decided on. the evidence on the record. 


(Para 6) 


(B) Evidence — “Appreciation of — 


Evidence of single ae — Value ‘of. 


The evidence of every witness is 
to be- ‘judged. on its own merits and if 
there is- nothing in his evidence or in 
the evidence ‘of other witnesses . sar 
mined in the case-‘to discredit him, 
cannot.. be. disbelieved on the ae 
that there is only one witness on the 
point and no other witness has been 
examined to support kim. 

. (C) Evidence Act (1872), Section 114 
— ‘Letters: once postec. — slit dances 
from. 

There is a peepi. that- the 
letters . once posted reached their . desti- 
nation. . No doubt, there is such a pre- 
sumption, but, when ‘a- witness ` poe 
that the post. cards reached..the party 
concerned, the presumption stands re- 
butted. (Para 10) 

(D) Civil - P.. C. . (1908), 
Rule 20 — Recourse tc substituted ser- 
vice — When open. 

Recourse to substituted service indies 
Order 5, Rule. 20 is to be taken only when 
the “materials - are placed before the 
‘court to show “that the defendant is 
keeping out of the way for the purpose 
of. avoiding service.” (Para 11) 
Cases. - Referred: ‘ Chronological Paras 
(1957). AIR 1957 Andh Pra. 1 
..(V 44) = 1956 Andh WR 158 > 

(FB), G. Shanmukhi v. Venkata- 

rami Reddi . 12 
-- Ray Parasnath and N agendra Kumar 
Ray, for Appellants; 
Sinha. Hare Krishna Kumar, Mahendra 
Singh Chabra and N ere ‘Nath Saha, 
for Respondents. . 


JUDGMENT :— This is ‘an appeal 
by defendants Nos. 11 +o: 20 against an 
‘order: dismissing their epplication under 
Order IX, Rule 13 of the Code of Civil 
Procedure. The application was for 
setting aside’ an ex parte decree dated 
the 14th: March, 1967, in Partition suit 
No. 45 of 1965, of the court of the first 


wd 


‘Subordinate Judge, Gaya. The- applica- 


tion. was filed on, the 17th June, 1967. 


2.- The-ecase of the appellants 
was that all the . processes in the suit 
were fraudulently suppressed and they 
had no knowledge of the suit till the 9th 
of June,. 1967, when they’ came to know 
of the suit and the .ex a decree 
from one Kamta.’ Tiwary (A, W: 1). 


-peon. Further, 


Gazette 
deemed to have notice of the suit. 


(Para 7). 


-tion suit No.. 45 of 1965. 
Order 5,- 


Parmeshwar - -Pd. © 


tiff-respondents claimed that the ` ap- 


. pellants had -knowledge of the suit when 


the summonses in the suit were made 
over.. to them by. the court peon and 
again when the. -registered. post-cards 
were .tendered.. to..them by the postal 
there was also substi- 
tuted service under. .Order V, Rule 20 
of. the Code : of Civil Procedure by 
publishing the summonses in the Bihar, 
and. the . appellants must be 


.4. The court below has disbeliev- 
ed the case of the appellants that they 
had''no knowledge of the suit and that 
they. came to know .of the ex parte de- 


‘eree only on the 9th of June 1967.` 


5. - When we heard the appeal on 


‘the 30th of July, 1971, we thought it 


necessary to examine the original re- 
cords of‘ partition suit. No. 45 of 1965, 
and called for it. We also wanted to 
see the plaint of partition suit No. 158 
of 1962 of the’ court of the Munsif of 
Aurangabad, which was filed by origi- 
nal plaintiff No. 1, plaintiff. No. 2 and 
some of the defendants of the suit for 
partition: of the properties, which are 
subject-matter of the ‘aforesaid parti- 
Learned coun- 
sel for the appellants. made over. to. us 
a certified copy of’ the plaint of title 
suit: No) 158 of 1962.. We have taken 


it as additional evidence and marked if 


as Exhibit 5. . 
6. From the ‘genealogy, as stated 


_in the Schedule I to the plaint of parti- 


tion suit No, 45 of 1965, it appears that 
one Rambarat ‘Tewari had two sons, 
Rambrichh Tewari and Deonarain Tewari 
Deonarain Tewari had two sons. Gorakh 
Tewari and Bachhan Tewari. Bachhan 
Tewari is himself one. of the appellants. 
The other appellants are descendants of 


Gorakh Tewari and--Bachhan Tewari 


Rambrichh Tewari had five sons. Ram- 
janam. Tewari: Ramprit Tewari, Chandrika 
Tewari, Mundrika: Tewari: and Rama 
naresh Tewari. Two ‘of them are. now 
dead. -Ramjanam, Mundrika and “Ram- 
maresh Tewari are respondents to this 
appeal. -° The. other .respondents are de- 
scendants of these five .brothers. Parti- 
tion suit No. 158: of 1962 was instituted 
by Ramprit Tewari, his son Bindeshwari 
Tewari (plaintiff : No. 2 of the present 
suit); Rammnaresh Tewari and his: sons, 
and the son of Chandrika. Tewary. In 


‘that. plaint- it was stated that the Dre- 


sent appellants had half share in the 
properties in suit; the other’ half be- 
longing to the plaintiffs of that suit and 
the other descendants. of Rambrichh ` 
Tewari. As the Munsif found that he | 
had no pecuniary jurisdiction to try the 
suit, the plaint was returned for pro« 
per presentation, Thereafter, partition 
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suit No. 45 of 1965 was filed at Gaya.. 
This suit was instituted by Ramprit 
Tewary (since ja and -his son mo 


| grand son : 
' In the plaint of. this suit it is 5 claim: 


ed : that appellants have’ got only two- 
seventh share and the five seventh 
share belongs tothe descendants of 
Rambirichh ‘Tewari. It appears -that 
the property, -which is- the subject- 
matter of the suit; and, admittedly be- 
longed to Rambarat Tewari, was sold 
in execution of a Certificate for arrears 
of road. cess. The purchaser -re-convey~ 
“ed the property - and the deed of trans- 
fer was executed in the ‘names of Ram- 
prit, Ramjanam, : Chandrika Mundrika 


Cand Ramnaresh Tewari, the five sons. of- 


Rambrichh. and . Gorakh Tewari and 


Bachnu Tewari, ‘two sons of Deonarain- 


Tewari. As the re-conveyance was in 
the nares of seven ‘persons,. the plain- 
tiffs claimed ‘that the share. of the ven- 
dees is per capita, Le, one ` seventh 
each. Obviously, the 
Rambirich Tewari. were claiming, . in 
the present suit, a much higher interest 
then what they claimed in the partition 
suit which was filed before the “Munsif 
of Aurangabad, and this.- . provides a 
strong motive for them to suppress the 
summons in suit. We would like to 
observe _ here, ' however,- that.. mere 
motive, howsoever. strong. it may be, is 
not enough for holding that. the sum-~ 
monses in, the suit were, in fact, sup- 
pressed, and that question shall have 
to . be decided on the: evidence on the 
record. = 


T: As eara earlier, Kamta 
`- Tewary has been examined ‘as A.. W. 1. 
He has stated in -his evidence ‘that 
about 15 months before the date of hiš 
deposition he informed appellant Hri- 
_dayanand Tewary about the ex’ parte 
decree. - He claims that he learnt about 


the ex parte decree from. Bindeshwari 
-< There is nothing in ‘his -evi-. 


Tewari. 
dence on::the basis of .which- his’ testi- 
mony can be doubted, .His evidence 
has been rejected by the court below 
merely on ‘the ground. that ‘there was 
no other witness to support him. that 
Bindéshwari Tewari told him about the 
ex parte decree...The evidence of every 
Jwitness. is. to. be judged . on’ its .own 
merits: and if there: is nothing in . his 
evidence or in the evidence of other 
witnesses examined in the case to dis- 
credit him, it cannot -be.. disbelieved : on 
the ground that there is.only one wit- 
ness on the point’ and:.no other witness 
bas been examined ‘to support him. 


l 8. A. W. 2-is Hridyanand Tewary 
~ himself. - In his evidence he ae stated 
that Gopinath Singh (O. P, ‘No, 1), 
the court peon, did not go k his vil- 
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‘amounted | to- an 


descendants of © 


‘month. The ` other - 


ALR 


-Jage for serving the summonses of the 
suit on hi and the other applicants 
also did not get summonses of the suit. 
He also denied .that there was any maid- 
servant in his house. This was on.ac- 


count. of the fact that one of the ap- 


pellants is. a. female and, according. to 
the report of. the court peon, summons 
for her was,sent to her through a maid- 
servant. The court below was not- in- 
clined to rely on. the evidence of this 
witness on the ground that im its opin- 
ion, . the evidence 
admission . apa the 
court. peon - ‘had- been to his village.. 
There is nothing -in. the auldence: Ms the 
witness: “from which such ‘an ‘inference 
can: be drawn. The witness was also 
not able ‘to tell categorically. whether 
he came to Gaya'to enquire ‘about the 
ex parte decree after he learnt from 
A. W. l-in the first part:of the month 


‘of Jeth .or in. the -second part of. that 


month. . It was the month of Jeth is 
not in dispute and the witness cannot 
be disbelieved onthe ground=‘that at - 
the time of. his deposition he did. not 
‘remember, whether’ it was.the begin- 
ning of the month. or the end.of. the 
witness . examined 
(A. W. 3) has merely proved some docu- 
ments, | 


9. - ‘One of the witnessés examin- 
ed on behalf- of the’ : plaintiff- opposite 
party was the court: peon, _ Gopinath 
Singh. He has „proved his report of the 
service “of the summonses and said that 
it was a true report- ‘It is ‘important 
to note that ordinarily the chaukidar of 
the village is called upon to witness 
the ‘service 5: the summonses: Deoki 
Tiwary (O. P. W. 2), one of the wit- 
nesses to ae ‘service of- summonses; has 
said that the name of the chaukidar. of 
the village is Deoki Dusadh. One . Bam- 


‘vishwas Ram is also a witness to the ` 


service of- - summonses, He has . not 
been -examined in the case.- According _ 
to the’ evidence of O. P. Ws.-1 and 2. he 

is a brother. of- the - chaukidar, but 
O. P. W. 3, Bindeshwari Tewari himself, 
‘insists that Ramvishwase is the - chauki- 
dar of the village. There is no satis- 
factory explanation. as to - why. the 
chaukidar was. not ‘called by the serv- | 
ing court peon for -witnessing ` the 


_ service and why Ramvishwas Ram has 


not’ been examined. in the case. 


-O: Po W. 2 has admitted that na 
one keeps `à maid-servant' in the family 
of the ‘appellants, except Fool ‘Kuer 
Appellant No, 2, to whom, according to 
the service report (Ext. A)’ summons 
was sent through a maid-servant. It 
is not quite intelligible why if .the. other 
females of the family do not- require a 


maid-servant, a maid-servant is kept for 


Fool Kuer alone. The fact that O. P.. 


i tia aaar ooo u ri aaaea 
A A aaar 


inane AN A le a itt ay 
IN pp ari oe 
ene at 


: of -this witness ` 


41972. - Egi 


W. 2 insists that there was a maid-ser- 
yant in .the family and 0,’ Pe 3 
insists : that. Ramvishwas. Ram is the 
chaukidar. of the ` vilage, which he 
is not, shows that these witnesses 
have got no regard for truth and ‘no 
reliance can be. placed  .on their ` evi- 
dence. In the circumstances, it is not 
possible to rely on.the evidence of even 
0O. P. W. 1, the court peon, who, ob- 
viously, appears to: have made a wrong 
report that. summons’ to one of ‘the: ‘ap- 
. pellants . was- sent. thrcugh a- maic—ser- 
* vant. On the evidence. on the rezord, 


therefore, it is not. possible to hold that 


summonses*in the suit’ were shown’ to 
-the appellants by the court peon end 
on. their refusal . to awd E he ef- 
fected’ house. service, . 


10. The repistéred ‘post-cards ive 
been: marked Ext. D series-and the, en- 
dorsements of the- ‘postal © ‘peon th=r2in 
Exhibit: -C` series. `The ‘postal peon has 
not been examined to prove that. in fact 
the appellants refused - to ` accept ‘she 
cards and he:then | made- the’ endorse- 
ments. -It-has been’ cortended by learn- 
ed Couasel for the’ plaintiff-respondents 
that there is 4 presumption that he 
letters --once ‘posted ‘reached their- cesti- 
nation. 
sumption; but, A.. W. 3 has denied that 
these: post cards reached.the appelkants. 
Therefore, that presumption’ stands 
rebutted. : Thereafter it ‘was..for the 
plaintiff-respondents - ‘to: prove. by exa- 
mining the.: postal peon that . the 
post-cards, in fact, reached. . the - ap- 
pellants. O. P. W. 3 has merely claim- 
ed - that he knows the- handwriting of 
the postal “peon and has proved _ the 
‘endorsements, buti. from’ his cross-exa~ 
mination it’ appears that he has Zot 
little knowledge - of English. The -en- 
@orsements being in: English, ‘he is ‘in- 
competent ‘to eyen -prove that. It is, 


therefore; also ‘not ‘possible‘to hold that 


service through: registered’ post ‘was ef- 
fected- on ‘the: appellan*s’ and they had 
knowledge of ‘the. suit: on “that accedunt. 


11. T: would, . next: take up: the 
question as to what is the effect oi the 
substituted -service:; under.: Order V, 
Rule. 20.-of. the Code of Civil Procedure. 
Recourse to substituted -service . under 
the. said -rule-“is -to- be taken- only whken 
the materials are placed -before — the 
court to. show. “that the deena ‘is 
keeping out of the way for the purpose 
of avoiding service", . In: this case, ob- 
viously, there was no such material be- 
fore the court, -Rather- the materials 
placed before the court were that ser- 
vice had been effectec-.on the defen- 
dants, both through the court peon re- 
gularly and: -.also through registered 
post. In the circumstances, steps for 
substituted service under ‘the | said. rule 
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‘not be ° 
ing of “Order IX, Rule 15 of the Code 


No doubt,-there is such a pre- 


_ had no .actual knowledge of the 
and, therefore, . 


‘dué service within the 
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ought not tò have been taken. Further, 
when substituted. service’ is effected 
under the. said rule and the summonses 
are “published either in the gazette or 
in’ some ` news-paper, . ordinarily sum- 
monses are also affixed . in some ‘con- 
Spicuous : ‘place’ of the court house and 


some. conspicuous part of the house, if 


anv, in which the defendant is known 


~to. have last resided or carried on busi- 
hess or- personally worked for 


gain. 
There is- no evidence on the record that 
summonses were “served in the suit by 


‘affixing ‘copies thereof in some ‘conspicu- 


dus place in the court house or “upon 


‘some conspicuous part of the house, if 


any, in- which the appellants were found 
to have last resided or carried on busi- 
ness ‘or: personally. worked. for gain. 


- 12. Tn. ‘the case’ of G. ‘Shanmukhi 
v. Venkatarami Reddi (AIR 1957 Andh 
Pra 1 (FB)), it. was- held taat substituted 
service. under Order V;- Rule 20 of the 
Code. of: Civil Procedure may or- may 
“due service” within the mean- 


and. it will have to be determined by 
ascertaining . whether . the _, representa- 
tions. made ‘to - the court by the plain- 
tiff -were or were not true, that is to 
say,- whether . the - defendant. could be. 
presumed, in the circumstances, to have 
had or .had not-. actual knowledge. On 
the facts. and in. the: circumstances of 
the case, in our- opinion, the appellants 
suit 
‘the - substituted service 
under Order V, Rule .20 .of the Code .of 
Civil ‘Procedure, in’ our opinion, was not 
meaning of 
Order’ IX, Rule 13 of. the Code of Civil 


Procedure. 


13." © After Te tonsideréd the 


materials on- the record, we are of the 
‘view that the appellants have succeed- 


ed-in making. out a. case’ for ‘setting 
aside’ the:ex parte decree passed in the 
suit ‘and: the’ court below: has erred’ in 


‘rejecting: their ‘application under Order 


IX, Rule-13 ‘of the.. Code * of. Civil Proce- 
dure: = ‘We accordingly set aside the 


order - -of the court below and allow the 


appeal ‘as well. as thè application under 


‘Order: IX, Rule 13 of the -Code of Civil 


Procedure. ' The Subordinate Judge shall 


now: proceed with. the, hearing of the 
suit- -in. accordance 
after. the- return of. the plaint by the 
.Munsif of Aurangabad in the other title 


with law. - Since, 


suit, ‘the appellants were’ not taking in- 
terest in the litigation, we think ‘that 


the parties should bear their own costs 


of the proceeding. under Order IX, Rule 
13 of- the Code and ‘of: this appeal, 


pe 


Appeal allowed. 
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.! dispel “the.! suspicious =. 


Explained. ye, ? 


Eick N andai, Prasad. J udl., 


“283 ~- 


Er: ‘Pat. = 1-2] Harihar Prasad: y; 


-AIR 1972. PATNA 146. (V:. 59. C. a 
~ . °. B. D.-SINGH, Ji- 
' Harihar ‘Prasad ‘Sao, ‘Appellant $ t, 
| Bhagwan. -Das'' and others, Respondents. 
‘A, F. O.D. Nö. 69 of 1965, DA. 11- 
11-1970, “from” judgment. and | decree wt OF - 
_Commr., 
(A). Succession . ” Ket (1925); ‘Section 


283° . Will, executed: under. suspicious 


l circumstances- —— If. the “will is otherwise 


valid and.. if the. -propounder is. ‘able-- 

‘circumstances, :: RE pi 
probate or, letters.. of. administration. an- 
hexed to the will.. ‘must. -be granted. to 
him. ` AIR ` 1964. ‘SC 529. and. AIR 1959 


BE 443, and. ATR 1962 ‘SC. - 567. Rel, on...’ 


(Para -15) 
“B). Succo - Aet “25y 


propounder. at: the timeo the execution 


of the will‘is not enough ‘to: show that. 
he had taken: prominent. part. in’ the .ex- 


ee 2200 SC. 1332 


ecution- -of the: will, - 
; - (Para 16). 


«(Cy aaa Act (1925), 


Pac ing - or the margirial- notes -of a Lee acral 
‘do. not: control’ the. statefients made “` 


‘the body. of: the document.. 


If there ia 
a conflict ‘between * the ‘head-note - ‘and | 


" the statenient:.in -the body ofthe deed. 


“regarding ‘description of ‘Bropertics, itis’ 
and latter that. prévails. 


l “tión. 283 |. 
eee suspicious cireuristancés — Difference ‘in: 
‘ink “used `’ 


(Para - 18): | 


© b25,” . Séc- 
. executed.’ 


(D): Succession’ Ages 
~ Will. 


“by -scribe ;. ‘and’ that - “used - 


a by. testator is “not. a ‘matter - ‘for serious 


m4 


68 — Proof- of- will 


“suspicion; ` even so-it hasto be explain- ~ 
circumstances “of ‘ ‘that. ` 
. case ‘when. blank. papers containing: testa-- 
AIR ..1962. 
(Para, 19) 


ed” in peculiar 


‘tor’s signatures are ee 
‘SC. 567 Followed., T ae, 

- (Œ) Succession- At (1925): .. Section 
— Jn ‘the; casen: of 
proof of other, documents .so':in- ‘the case - 


: ~ of | proof: of. wills, -it: would: be idle:-to `; 


“expect. proof:, With, “mathematical ‘certain- ci 


f „ty: The: test: to- be :applied - would- pe ` 


- the ustal test ‘of.:satisfaction of the-pru- 
E dent- ‘mind. iñi such: matters. 


inet (E) Succession’ Act | .(1925),:- 


(Para: “22) - 


"283 —.- Burden of. “proof — If: once due 


i ‘execution - and. attestation is- ‘established - 
-by the propounder, the onus to- . 
-that ‘the will.-was’ executed. under: undite - 
. ‘influence shifts on: the ‘person -who ‘alle-_ 
ges undue ‘influence. AIR 1955 SC $363 
-. Followed; - pe 
C Cases - 


” Referred: Chronvlogical . 
(1968): AIR | ‘1968 SC.: 1332- (V.-55) = 2. 
(1968) .3° SCR 473.: -Gorantla -Tha-* ° : 
taiah . v. Thotakura Venkata Sub- 

- baiah 16 ` 


` Paras- 


Bonola = 


. 


Bhagwan Das: (B. D. ‘Singh n 
(1964) AIR .1964: SC: 529 (Vz: 51) ` 


(0962) AIR: 1962 -SC..:567 (V> 49)>+ 


Section. . 
Wil executed. under suspicious - 
PrE K es -— Mere presence of“ the- 


Section 
, 79° =. Construction - of will — “ The: head- .. 


under 


` Section 


. proye. 


(Para; 233). 


ALR 


Shashi Kumar - v.i:Subodh Kumar ‘ 


as 
(1962) 3. SCR 195, Rani’ Pur-. 
a Devi- ‘Vi Khagendra Nara- 
‘yan-:Deb. ; AE eh Tal oat 16.) 19 5 
`41959), -AIR > 1959 -SÈ 443 (V. 46): 
(1959): ‘Supp --(1):. SCR 426; H. 
“-Menkatachala | oe We B. No ae 
: Thimmajamma `“ a ' 13, 15, = 
(4955) ‘AIR. 1955: Sc- 363: (V. 42)": 
1955. SCR 1035; Naresh.. Channon | l 
` Tan: Das- Gupta. v. Paresh- Cha- TER 
. ran Das: ‘Gupta: AR 16;, 23 
bie rae 1946 PC 156. wN ES o aii 
. 50 -Cal -WN'- 895; Harmes ` Vi: i 9 
- -Hinkson eee te “16, 22: - 
‘Ja. K. Choudhary. aa ‘Sunil Kumar 


“ Ghaudnusi for Appellant: A: N.: Chattere ae 


‘jee, for” Respondents. ° 


B JUDGMENT: — This” appeal: Is. dire 
ected |: against the judgment and; ‘decree 
‘passed , by: the- J udicial | Commissioner: of 
Chotandgpur.. “Ranchi, : refusing . to:. grant 
probate. tó. the. appellant, ‘on- his applica- 
tion. ` dated:. the. 3ist July, 1963, under ` 
Section .276 of the: Indian Succession, Act, 
1922 .in, respect. of; the. will executed on 
the 28th: J. uly,- : 


> in 


‘one cof.: ‘the SONS | „of. Fulchand.. S20, - 
- favour of, ‘the. appellant. . 
eak & - “Tn. ‘ordér “to ~ ineca e 


“point which. has. -béen-; urged ‘on: behalf . 
of the contesting respondent (respondent 
‘No, 4) it -will be convenient®’ to: note. be- » 
low. the -genealogical : table: of thé’ fami- . 
dy. of .the appellant. and the. respondent: 


(See; Henealógical table or’ next page) l 


` According. tói ‘the. appellant, ‘Mukhlal 
A after’ duly. : executing . ‘the,.said will, 
died on,..the:-24th, October. 1956.. at his 
residence at -Upper ‘Bazar,. 
ing behind ~respondénts - Nos.. i, By OR 4. 
and. 5 as his other. near . ‘relations, and 
in the said. will, -Mukhlal had’ bequeath- 


. ed: his: entire property-in favour -of ‘the — 


‘appellant. - „On “behalf.” of ~ Baijnath Sao. 
--(tespondent, Nö., A). who is.the main. con- 
testant.. caveat. ‘and written , statement 


“against. the grant of probate of ‘the will 


were “filed in the..Court.-below. “It was 
“stated, “inter alias::therein’.that ‘Mukhlat 
-had ‘not: executed --the.: will; ‘due’ tó old 
age and` illness it was‘ not’ possible for - 
‘hime to. execute any~will nor he- had - 
. any disposing ‘mind: -On -the ‘alleged’ date 
of. „execution of the will, Mukhlal was 
‘completely: - in the clutches. ‘ofthe. appel- 
lant. -Even if the‘-will-was executed: by 
Mukhlal, ° he. did not éxecute. the ` same 
of: histown. free-will but due ‘to’ undue 
"influence, fraud and: coercion’ exercised ` 
by: the -appellant -If was further stated 
` thërein . that -respondent No:4 ‘was -thë 


nearest ‘and the sole heir óf Mukhlal:be- .- 


jng. his -nati (daughter's: son) and was’ en« 


‘titled: to? succeed totall the properties lefë - k 


ee Mur bial a poder ‘the herrea! law, 


..1956, by -Mukhlal . Sao; 


< Ranchi, leav». ae 


beat! 





a 
ote. ar 
Ramdas Sao 


“I 
*“Sachchita Pd-Sao ` 
, (02—R2) 


Sachchita -. - (respondent: No. 9) . and 
Kameshwar (Respondent :No:- 3). also fil- 


` ed a. written. objection, objecting to the 


grant of probate to the appellant.. They 
also: :stated.. therein, mainly, that Mukh- 
lal never executed- any -will nor. was 
there any .occasion to. “execute the’ same, 
Mukhlal: was - mostly. living with the 
objectors and’ their : father in- village 


‘Khuduwan in the district. of Gaya. . Mu-. 
‘the ‘objeccors; ` 


khlal was happy with: 
Punai Sao was the.Karta of the~ -oint 
family and after his.death“his son Hari- 
har (appellant), looked after the fami- 
ly affairs as Karta of the joint family. 
Mukhlal. was an- old man and was al- 


ways suffering from ailments of old àge: 


Therefore, ‘the appellent . might . have 
procured the alleged. wil by fraud, mis- 
representation. and: deceiz in order to lay 
false claim to’ the-shar2. of .Mukhlal: in 
the: joint family property.. It.-was' fur- 


. ther stated - therein thet the: objectors 


demanded partition of the joint’ family 
property but‘in .ordér tə avoid -part-tion 
‘the appellant falsely -fabricated “the ` will: 


3. Another ‘written’ ‘statement: was 


filed- on: behalf. of. Bhagwan Das (respon- 


, dent: No. 1) supporting the’case of -the 


appellant. He: stated -in his: written. sta< 


tement that Mukhlal executed the wiil 


in his presence and it. was. duly. sisned 
by Mukhlal and attested:-by::the -witnes- 
ses in accordance with law and the rès- 
pondent had no objection: to- the grant 
of. probate’ -of: the., will to ‘the appel-ant. 

4, On.‘the- pleadings’ ‘of the parties, 
the following . three» issues * were fram- 
ed ‘by the Court below: . » 


‘1. Is‘ the- application - maintéinatle? 


9 Is’ the will genuine. ‘anid. valid, or. 
‘ f{mproperly procured? 
“  $.-Is the applicant ‘entitled. grant 


of probate or. letters of -administrafion? 


1B. On. ` behalf of... the 
‘five witnesses „including self were 
examined. On his behalf,.the will was 
filed. On. behalf : ‘of respondent Nc. 4, 
two witnesses were examined and: a 
postcard, dated the 27th J uly, 1956  “Ex~ 


= 





-Judicial’ Commissioner:’ : 


appelant, ' 
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at mn “hohe 


“‘Ramlata Sao 


“Kameshwar Pd.. 
(D 3- R 3) © 


hibit” A), alleged to ‘have ‘been written 
by ‘Mukhial Sao to Ganga Prasad. Baij- 
nath . Präsad was also” filed. 

6. '. .The learned Judicial. Commis- 


_ Sioner ‘after considering the evidence on 


record on issue No: -2, found that the 
will was: not. genuine and ‘it was impro- 
perly procured by the appellant at his 
house .at Ranchi from .Mukhlal who was - 
aged . 80. years ‘and was ‘completely under 
the control of the ‘appellant. He further 
held that the document did not contain 
_ the °. immoveable - ‘propertits of the 
testator. In-view of his finding on’ issue 
No. .2, he decided issues "Nos: I. and 3 
also against- the appellant, holding that 
he-‘was. not. entitled: to the grant of a 
probate or letters of administration on 
the: strength’ of. the propounded: will. 


‘J. Mr.- L, ‘K, Chaudhari, learned 
Counsel. appearing on behalf’ of the ap- 
pellant,” has- challenged the above find- 
ings of the learned Judicial. Commissio- 
ner, He submitted’ ‘that the learned 
erred in ‘appre- 
Ciating the- evidence on record and- also 


erred in not ‘marking’ the will as “an 


exhibit. Accordingly an application, was 
filed :on ‘behalf -of-the appellant -in this 
Court,- wider ° Section - 151, “Code of- Civil 
Procedure; praying therein. . to Summon 
Raja , Lal. Pandey, ` who.was one of the 
attesting, oe and was also. examin- 
ed as A, W. . 1 in the Court: below, in 
order -to.‘get the will: marked as an ex- 
hibit. “By order dated. the 6th. July, 
1970, the. witness was ‘directed- to he 
summoned ` as prayed for by the ap 
pellant .in his application. The witness 
stated in the Court below as..follows:. 

. “I. knew. Mukhlal and the petitioner. 
Mikhlal executed a will in my ‚presence 
in favour of petitioner. : The scribe was 
Jagarnath: Munshi. The scribing was 
done -in my -presence,. . He signed the 
will: . . This is :.his “signature., He. read 
out the. contents to the executant. who 
signed and I. also ieee as a witness 
İn. his Presence.......cs-s- 

.Everi then ha. will -was “not marked 
as. an exhibit.. It was inthis circumst- 


- district ` 


148 Pat.. 


that the prayer. 
‘allowed and the witness was summoned. 


‘The witness. was examined’ in ‘this court ~ 


- on the 15th September, 1970, and he rei- 
terated that he knew about the execu- 


` tion of the ‘will and that he was a wit- ` 


ness to it. He stated’ ‘that Maukhlal -Sao 
-executed the will. The original will 
was shown to the witness.and he said 
that that was the’ particular will. He 
stated that the signatures on the margin 
_ of the document were made 

‘Tal Sao. He identified~ bis.. 
. tures on the first page of 
which were marked: as: Exhibits 2 and 
2 (a) He identified also“ ‘his another 


signature appearing on the- margin .. _ of. 


‘the second ‘page of the: ‘will: “which ‘was 
~ marked -as “Exhibit-'2' (b) ‘in. ‘this: .Court. 
-He also stated‘ that! the will was serib- 
ed and executed ‘in’ his presence. and the 
Contents thereof were, read “over -to 
Mukhlal. Accordingly; the will. 


The signature of this witness,, who sign- 
-ed asan attesting witness, -òn the will 
had already: béėén marked as. Exhibit E 

in - the - Court below. ` 2 

; 8. : 
evidence on ‘record: in order to find’ out 
whether the ‘will is genuine and - - duly: 
executed by Mukhlal out ‘of his own free- 
will and volition.. A:. W: :1:is a resident 


of village ‘Chata, P. S, Ballia, district: 


. Ballia, -and.was.-on ‘the relevant date 
residing in ‘Upper Bazar in the town of 
Ranchi. -Apart.from proving the; wil, 
he stated that it was duly executed - and: 


attested.. He stated that Deoki Nandan ` 


Sao (A. W. 2) and: Girdhari-Lal Sao were 
also. attesting .witnesses on: the will. .He 
further. stated that the -testator was’ of 
sound mind- and body: when he executed 
the. will. 
ed. that Mukhlal Was ; 80° years of .age 
at, the time of execution . of the: will. :..: 


ds 9e Deoki Nandan- Sag (A: W 9), 


the other attesting” witness and- resident 
of village: “Panda Dih, P. S.:.Sona Natu, 
‘-Ranehi, stated that he- 
Mukhlal, who ‘lived - in village’ Panda’. “Dih 
had come: to: Ranchi for the “treatment 
of his wife:. * She ~ died. “at ‘Ranchi. ‘The 
deponent said’ that he ` had“ attended 
her sradh. “He further. stated that Mukh- 
lal executed the’ will -a day after- - -the 
Sradh ` in ‘his | presence. The’ -witness 
also — proved his: ‘signature on « the’ will 
-which was marked,- -as Exhibit 1 (a) by 
the’ 
Jagarnath' -Lal-.wa8, the ‘scribe :of the 
will, who read out the will to “Mukhlal’ 
`” Mukhlal’ then- asked the’ -witness to ‘attest 
it and’ he did it accordingly. He “also 
reiterated that Mukhlal wás “of sound 
- mind. : Orie -Dudheshwar Prasad; resi- 
dent at Upper - pou ‘Ranchi; was- ano- 
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. ance, and to meet the ends of justice,” 
of the appellant .was. 


as- the 


by Mukh- ` 
_two signa~_ 
the will- 


of- his deposition... 


. did the cremation. 


. “itself: 
- was marked`as -Exhibit 3 in this” Court. 


F has ' 
Now, T propose to` eanadee ‘this 


‘Mukhlal’s -wife-:died - 


In _cross-examination, he’ stat-- 


- for. ‘the - Court. ‘below..to -disbelieve 
' evidence’. 


‘knew. 


Court’ below. He- also’ stated’ “that: 


ik 


A. IR: 


ther’ witness who was examined on be- 


half of the appellant.as A. M. 3. He 
deposed that he knew Mukhlal as. well 
petitioner-appellant: | Mukhlal’s 
wife was. at Ranchi, before „hber death, He 
stated that’ Mukhial ‘was of sound ‘mind 
To a eaccestion” “made in cross-exami- 
nation, he stated that if was not a fact 
that they. had forged the will. in- praet 
to devoid -(sic)- the: Nati’s share. :*. . | 

_ Shaturgan Pandey (A. W. 4), Tesi- 
dent of village Paliwan ke Baraon, P. S. 
Dehri, District ShaHabad: who was fol- 


; lowing the profession, of Jajmanika at 


Ranchi, stated that ` he: ‘knew Mukhlal 
Sao. The wife of Mukhlal died at 
Ranchi. 8. or 9 „years. prior. to -the’ year ` 
-“Mukhlal : did her. cre- 
mation. : .He , was... the, priest.. -- Mukhlal 
was of sound mind and: body when he 
The. witness stated 
that he. met Mukhlal: ‘a few- days after 
the cremation, :: ; 
that he had gifted all his properties to 
his nephew. i -Fhe last. withess is’ A. W. . 
5, appellant : -Harihar. Sao himself. He 

has given’ -the family genealogy. - which 
already. been’ tabulated above: ~ It. 
may.” be: noted:. here:; that: .the: family 
genealogy’ is not challenged: in- „this case 
by .the contesting respondents.. A. W: 
5 stated that his: father. lived: at Ranchi. 
at: Ranchi, -where 
she: had “gone for- treatment. She. died 


. 8- or 9- years back... Mukhlal was : of 
‘sound mind and: body. 


* He performed 


the sradh- of his .wife.  Mukhlal execut- 


_ed.'the ‘will in his. presence ‘and: signed 


it in his own perm: After: the death. of 
Mukhlal; tthe witness - took ‘out~ the“ will 
from the. ‘box of Mukhlal - and ` filed it. 
He denied: the’ suggestion that the same 


` ‘was forged and. fabricated.. 


105, "Learned - . Counsel - “submitted 
that ; even. “if. ‘the ‘evidence -of -Harihar’ 
Sao «was: ignored ‘as: being -of -a highly 
interested person, there: ‘was *“no She 
the 
‘-of ‘other. witnesses. -He also 
referred to the will. (Exhibit 3). Thè 
name of the: claimant. mentioned in the 
will’ is that of appellant: Harihar’ Prasad 
Sao , son- of’: Punai. Sao decedsed. .. The 
details of the:-property - mentioned there- 
in are ‘all kinds.-.‘of -ancestral :proper- . 
ties’ standing -in the name of the execut- ` 
ant situated in _ village Panda . Dih, Perg. 
Baranda. P, ` g> ‘Sona Hatu, in the’ dis~ 
trict of Ranchi: The’ recital- in’ the 
wilt’ which- i$ relevant- for the Purposes 
of -this ‘appeal “is ‘ds follows: 


“I the ežecütant, “have grown quite’ 


I cannot look: after my ‘properties 
: personally,” and: I, the: executant, àt 
present, - live: with the-“claimant. The 


claimant looks after my affairs -as well 
as the household (works) of me the exe- 


when the:latter:told him ' 
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cutant. I, ‘the executant;. am* very much 
pleased with this kind of ‘behaviour of the 
claimant and I believe that he will look 
after me, the executant, till: my life, and 
will continue to maintain me in similar 
manner, . Therefore, J, the executant, exes 


cute -the will in the name of the. claims 


ant in’ respect ofall -kinds of ancestral 
properties standing in my name.. This 
is the last will of me, the executant. 
Prior to this, I have .not executed any 
kind of-will-in. favour of any body. Now 
it is desired - - that. the claimant- skould 
look’ after all. kinds of ancestral- pro- 
perties: standing in: the name of’ me, the 
executant, and will attend to. all kinds 
of work ‘and necessity of me, the exe- 
cutant, from time to time, and -the clai- 
mant ‘will ‘meet’ all" ‘the expenses, etc., 
over the household. (works) or illness, 
of me, the’ executant. Therefore, on this 
date, I, the executant, without any 
pressure, influence- and ‘instigation and 
of my own accord, execute this will, 
so that ‘it may “be of se’ when requir- 
ed. 39 

Learned counsel urged that frorr. the 
will itself it is clear, why Mukhlal had 
executed it in. favour of the appelant. 
He submitted that ‘there was no .reason 
for: the Court below in refusing to, srant 
the probate ` or. the letters of adminstra- 
tion, on the strength of the will, tc the 
appellant, 


11. On the other. hand, Mr. A: N. ; 


Giatiereo, learned Counsel appearing on 
behalf . of .the contesting. responcents, 
supporting the judgment and: decree of 
the Court below, urged that there were 
‘various suspicious circumstances, which 
clearly indicated that the -will was not 
executed. by Mukhlal and. that it was 
a forged: will. According to him.. the 
first circumstance was that the will was 
unnatural, because the executant had cut 
off Baijnath Sao (respondent. No. 4) who 
is. his Nati,. being his. only daughter's 
son.. He referred to the- genealcgical 
table noted above in‘ order: to: show - that 
by the’ will. he had not only cut off his 
own. Nati . but- also: the. other sons .of 
his nephews without any. rhyme -or rea- 
son.’ He dréw my. attention.to the Sche- 
dule to Section 8 of the Hindu Succes- 
sion Act, 1956, - > ee 


pe i te ‘the -said Schedule, “under the 
heading Class I,. occurs ‘son of a pre- 
deceased daughter’. ‘I> - was . only in 
Class II, under -Item IV, that the bro- 
ther’s son ‘comes in. In that. -way, 
under the law-of inheritance, -according 
to learned Counsel;..the position of res- 
pondent No. 4 occurs. much earlier than 
the appellant, who is the nephew - of 
Mukhlal. Besides, Mukhlal was very 
much ^ attached with ‘respondent Io, 4 
and there was good relationship between 
them. .Hence, there wes no reason why 
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Mukhlal would completely cut off his 
Nati (respondent ‘No, 4) from the alleg- _ 
ed will. He referred to a post card 
(Exhibit A), dated the 27th July, 1956, 
written by Mukhlal to -Baijnath ({res- 
pondent No. 4).and Ganga Prasad. Since 
much argument has been advanced by 


learned Counsel forthe parties over 
Exhibit A, it will be -convenient to 
quote - its: relevant -- lara 


rendering 
which reads thus: 

. “Blessings. to Babu Ganga Prasad 
and Baijnath Prasad by Mukhlal . Sah 
from Ranchi. Welfare of. both «the 
parties, is always desired, so that, we 
may,- be happy, No letter conveying 
news of yours has:'been received for 
some. days. back. Hence: please write a 
letter. You should know that I had 
previously sent a letter. I had. written 
therein that you would- send Baijnath 
when. I,call. him. Accordingly, I. am 
writing this letter that now I am feel- 
ing much trouble and: hence you should 
send Baijnath as soon as you go. through 
this letter. If his wife does not want 
to live there, he should bring her also 
with him. . Now readiness and firmness 
is required.- The land. at Khuduwa has 
not been transferred as yet. the docu- 
ment .of Pandadih is not available as 
yet. ..On the: same being available, I 
will -execute a registered document (in 
respect of the property) including some 
land at Pandadih. Possibly, I will soon 
transfer the property at- Ranchi also. 
Now, there is no hope of my life. My 


-legs have swollen. The son of Gurua, 


who-was kept for rendering services to 
me, has also fled away. Now the work 
will have to be.done forcibly. Hence, 
come soon after seeing’ this letter. Now 
the Government has accuired every- 
thing ‘at’ Pandadih and only zirat’ inter- 
est has been left. For that too, rent 
will be assessed since Sambat 2013 you 
should know this. Send reply to this 


letter. ` You’ _ have to do what I 
ask, l 

fa You people have no care, except 
likhaparhi .: (execution: of documents). 


Now. who. else is to look after me. except 
you people. Come as socn as you see 
the letter... What happened to ‘the case 
of you. people? Was it decided ex parte 
or otherwise? “Why you delay -in reply- 
ing to letters?” o) * 
Learned Counsel submitted that Ex- ` 

hibit A clearly shows that there was 
good relationship between ‘Mukhlal and 
respondent No..4. Besides, if the alleg- 
ed.will was executed on the 28th July, 
1955,-it was highly “unnatural for Mukh- 
lal to have -written a post card on 27- 
7-1956 to respondent .No, 4 in the way 
in. which .it was written. In: the post 
card Mukhlal has said that the land at 
Khuduwa had not yet been transferred. 
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> card. He further. 


The document of. Panda Dih was -nof 
available till the time ‘he wrote the post 
mentioned ‘therein 
that he would SOON. transfer... the prod- 


i perties - -at Ranchi.: He’ also mentioned 


in -the post card- : that - the. Government 
had acquired everything - -at ‘Panda. Dih 
- and- only. the - zirat-. interest” had. - been 


left out . According to learned Cotinsel; 


all- these indicated : ‘that. the: said . will had 


not- been executed by ‘Mukhlal., : 


12.. -. The: said’ post card: was ‘prov- 
ed ` by respondent No: 4, -who ‘was exa< 
- mined as O- W. 2e Learned: ‘Counsel for 
the appellant n referred: es the state- 
“ment made by O. W. 2.. 
examination: regarding: the: ‘said post 
‘card. -He ‘stated.that he had’ no paper 


in' the writing of. bis- Nana ‘except “the 


said letter. His father..knew his -Nana’s 
hand-writing -and nobody else. Nobody 
of Ranchi knéw the hand-writing ` of- his 
_Nana:-. He further stated’ that He had 
other - Jetters “from his 
had. been: misplaced. . - Lastly, he stated 
on this. point’. that’ he ‘never saw - „him 
writing: Learned: Counsel ‘for the | ap- 
pellant, “therefore, 
was -not ‘a “competent ‘witness to` have 


. proved the said post ` cård. -Even assuming: 


. that -he -was a competent ‘witness- to 
prove the post card: (Exhibit A) in my 
opinion, nothing of 
upon the contents of:: the ‘post. card in 
favour of respondent’ No. 4: “In Exhibit 
A; Mukhlal. had also ‘made a. complaint 


against. Baijnath: Prasad and Ganga: Pra-- 
- sad,- that: they did: not ‘bestow - any care, 


on Mukhlal but they were anxious’ for 
execution of documents. 
_ tioned therein -that there was- no: hope 


of ‘his -life and. his degs: were: swollen: K 


The. son’ of Gurua . Who. was” ' kept 
for rendering’ . service- to 


clearly mentioned ‘that, ‘Harihar- Prasad, 
‘who is, the claimant, looked. -after . his 


‘affairs as well as the houséhold works.. 
‘ of the executant. 
pleased with that kind of- behaviour of. 


. He was very much 


_Harihar and the executant: ‚believed : that 


Harihar would. look after. him . till. his- 
_ life and 


would continue to- 
him in:`'similar : manner.. 


maintain 


*. F P The ccad suspicious . circum- 
stance. -urged.-by.Mr. . Chatterjee. was 
that Mukhlal. was aged 80 years at-the 


time of the execution of: the alleged. will. - 
Besides, just before the. execution of’ the ~ 


will. by him, his wife-.had.died. In: ‘that 
situation, it.is- not — expected that 2 he 
would be possessed. of. disposing _mind. 
` The signatures of -Mukhlal ‘on the will 


(particularly Exhibit. 2)_ clearly. indicate . 
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“his cross- - 


‘yery feeble- andi ' debilitated; and 
Nana but. they 


‘contended that “he -. 


- importance “turns. 


It is also . men- `’ 


“testator. : 


him had. fled 
away. In the will (Exhibit. 3) it was 


‘Therefore, 2in, 
my view, there. is explanation: in -- the | 
‘will itself as- ‘to why hé: had: cut “off his. 

_ other relations. - 


of. the = 


A.I: R.’ 
that his hands were shaking and he was 
too oid to. execute such a will. In- order 


to substantiate. his contention, learned 
Counsel relied. on the decision of: - the 


l Supreme: -Court iù H. Venkatachala Iyen- 


gar v.°B..N. Thimmajamma, (AIR 1959 


Sc 443). ‘ad made particular reference. 


to .the observations made by. their, Lord- 


. Ships in. ‘para 20 her Pe. ae which: reads 


Pa 


thus: ~- 4 


l “There may, However, he: eases. ‘in 


which, the execution: of the will, may be 


surrounded .. by. suspicious - ‘circumstances. 
The . alleged ` ‘Signature ‘of the. ‘testator 
may be. very: shaky .and”™ doubtful `. ‘and: 
evidence’ in’ support of .the “‘propounder’ S 


‘case that the signature in ‘question is or . 


signature. .of.- the testator may not. 
move the. doubt created by. the appear- 
ance of the: signature; the, condition ` “of 
the testator’s mind. may appear to be 
„evi- 
dence ` adduced. may not succeed’ in re- 
moving ‘the legitimate doubt’ as to the . 
mental. capacity of the ‘testator; the dis- 


. positions made in the . will may appear | 
to be unnatural, - ‘improbable’ or unfair - 
-in “the light of ‘relevant “circumstances: 


or, the-‘will may otherwise, indicate: that 
the said“ dispositions ‘may. ‘not bé the re- 
sult, ofthe testator'’s free-will: and-miùnd, 
In. such. cases the Court would natural- 
ly expect that all legitimate’: suspicions l 


“should be completely removed: before 
-the document is accepted as. the last will 


of: the: ‘testator... The. presence of such 
suspicious ` circumstances naturally ° tends 
to make the initial. onus: very ‘heavy; 
and- unless -it is’ satisfactorily . discharg- 
ed, Courts: :would:.be reluctant to treat’ 
the document “as the last will of the 
It’ is true- that, “lf a caveat is 
filed alleging the: .exercise..of ‘undue in- 
fluence,: fraud: or coercion: in- respect of 


. the :execution of the -will . propounded, 
such ‘pleas. may. :have.. 
< the caveators;: but.: ‘even -without 


. to, "be- proved by 
“such 
pleas:’scircumstances may Taise a doubt ` 
asto “whether . the- testator::was’ acting of - 
his own free-will- in ‘executing ~the:: will, 
and. in such’ circumstances, it ‘would: be 


- a. part :of the initial - ‘onus ‘to remove any 


such. pane “doubts in the: matter. a 


“44, " Léarned ’ ‘Counsel ‘also. ‘réfer- 


: red to the ‘case of Rani Purnima Devi 


Y. ‘Khagendra ` .Nárayan Deb, (AIR: 1962 


z. .8C-567) -where thé’ ‘testator did. -not -make 
`- proper `“ provision‘-for “his wife . and.’ sis- 
“ter dépendant upon him and the . | pro- 


poutider’ got“the sole “benefit under’ thè 
will subject ‘to -mdintenante of the test- 
ator’s’ wife and sister. It was : held 
therein that that was one of ‘the suspi- 
cious ` ‘circumstances. , 


15. -In my ‘view, “their Lordships 
‘Supreme - -Court have not laid 
down any.-hard,and fast | -Or inflexible. 
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‘rule. .as to’.what would-be the -suspici- 
ous - circumstancé. Even in AIR. 1959 
SC -443 (supra), their Lordships.at page 
459 pointed out that what- circumstan- 
ces would be regarded as suspicious can- 
inot be precisely defined. or.: exhaustive- 
ly enumerated. That inevitably would 
be a question of fact in each case.. -In 
Sashi Kumar .v. Subodh Kumar, (AIR 
1964 SC 529), -their Lordships, follow- 
ing. the principie. laid ‘down in AIR 1959 
SC 443 (supra) and AIR .1962 SC 567 
(supra), held’ that if -the.: -propounder 
succeeds in removing the. suspicious. cir- 
cumstances, the: Court would grant pro- 
bate. even- if the will might be unnatu- 
- [ral -and might.-cut off ae or. in part 
near relations, 


In ‘the case ' which ` ‘their “Lordships 
were ‘considering, the testator was. aged 
93` years. when he _ executed the will. 
The testator suffered - from a, serious. ill- 
ness in July 1943 and at’ ‘that time his 
life was despaired of. It’ was after re- 
covery from a : serious illness that the 
will in’ dispute was. alleged to have 
‘been signed ‘by him. on’ August 29, 1943. 
Even in that case their. ‘Lordships held, 
on a review of the entire evidence, that 
.due execution and ‘attestations of the 
will in dispute had been. proved as alleg- 
ed: by the propounders -and they were 
‘entitled to the grant of probate. The 
‘fact that Mukhlal;: the ‘testator -in the 
‘instant case, ‘was ‘aged: about. 80 years 
‘at the time of the execution. of the will 
(Exhibit . B) 
on the .will: was. shaky.- due to old 
age or due -to` certain .disease from 
“which he suffered ‘would .- not: by them- 
selves - be enough ‘to: hold: ` that those 
were- suspicious’ circumstances... I£ the 
will. is otherwise’. valid. and if the pro- 
pounder is -able to. dispel- the. suspicious 
circumstances; there’ is no reason why 
a probate or letters of administration 
annexed to the <:will :should not ` be 
granted: to him. ' Besides, in Exhibit 3 
_ itself there vis. sufficient. “explanation as 
to why the. testator cut off- other rela- 
tions and bequeathed: his`“entire property 
in favour of the appellant. : -E 


- 16. `- The: third’ suspicious circum- 
stance advocated on: behalf of respon- 
‘dent ‘No. 4 is that, in the instant case, 
-the appellant ‘had taken’ active’ interést 
-in the execution of the will. In order to 
support’ his ‘contention, learned counsel 
‘referred. to! the. case reported in AIR 
: 1962 SC 567 (supra) wherein it was ob- 
served . that: where a propounder -himself 
. had taken-a ` prominent part in the exe- 
‘cution of the -will which conferred on him 
substantial benefit. that`was to be treat- 
ed as ‘a suspicious- circumstance attend- 
ing: the execution’ of the will, and the 
propounder would be ‘required. to re- 
‘move the doubts - ‘by clear and satisfact- 


and- that ` his’ signature’ 
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ory. evidence. Learned Counsel also 
placed before me ‘the decision in -the 
case of Gorantla Thataiah v: Thotakura 
Venkata Subbaiah. (AIR 1968 SC 1332), 


In: that case there. was admitted evi- 
dence that the prounder took. a pro~ 


minent part -in summoning the attest- 
ing. witnesses and the scribe and in pro< 
curing the writing materials for the eX- 
ecution: of the ‘will: - Learned . Counsel 
referred to the evidence of A. W. 1 who* 
stated that Harihar, amongst others, was 
present at the ` ee of the execution of 
the will, 


- He wigs drew... T anon to 
the evidence of .O. W, 1 Jagarnath 
Bhagat, scribe. of the- wil. J agarnath 
Bhagat: stated that the--will was serib- 
‘ed byc`him at the “instance of Harihar. 
Harihar, amongst others, was present at 
-the time’ of the alleged execution of the 
will.: After the deponent scribed: ‘the 
will, Harihar took. it away from~ him 
and thereafter the’ scribe went. home, 
Learned: Counsel submitted that the eyi- 
-dence of O. W. 1. is enough to show 
‘that the: propounder . of the. will took 
prominent: part: in the execution’ of the 
will. In my view, the ‘evidence of O, W. 


‘1 is not: worthy of-reliance. for the rea- 


sons: to` be - discussed hereinafter.. He 


also placed before’ me the evidence of 


A. W.:5 the appellant -himself. on this 
point. A.. W. 5° stated in his evidence that 
Mukhlal . signed in“ his own pen- Learn- 


-ed Counsel: submitted that it. clearly in- 
_ dicates that Harihar (appellant) was pre- 
‘sent at. 


the ‘time of the execution of 


the: will In‘-my. judgment, the mere 


‘presence of'‘the: propounder’ at the time 


of“ the execution of . the will is not 
‘enough to ‘show: that:.he had taken pro- 
minent part in the execution of the will. 


In the case: reported in AIR. 1968 
sc 1332--. (supra). - it may -be~ noticed 
that. the propounder had taken. very ac- 
tive -part . in summoning . the . attesting 
-witnesses and. the ‘scribe: and in procur- 


‘ing’ the writing’ materials for the exe- 
“eution .of ‘the willb-and, therefore, their 


Lordships’. of:. the Supreme. Court had 


taken: that circumstance..along ‘with the 


other: suspicious ‘circumstances into con< 
: sideration .and’-held: that the propounder 
failed to dispel the- suspicious circum~ 
stances. -The facts of- that, case; there- 


“fore, were .different..from..those of the 
‘instant. case, where:- as mentioned ear- 


lier, the reliable evidence is that the 


propounder ‘was : merely present at 
the time: of. the. execution’ of the 
will, - In Harmes.: v.. Hinkson, '(ATR 
1946 PC .156)°-:it:- was observ- 


ed . that: it -was . legitimate -to urge 


upon: a -man:. whose condition was pre- 
‘carious 


‘the desirability of making a 
will -and the person doing so. cannot be 


-said to have exercised undue influence, 
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‘In. Naresh’ Charan Das Gupta v. Paresh 
- Charan Das’ Gupta, (AIR 1955. SC 363), 
their. Lordships held (at.page’ 366) that 
it was open ‘to a person..to plead .-his 
case before a. testator: and -to persuade 
him to make a disposition ‘in his favour; 
and if the testator retained :his mental 
capacity and- there. ‘“was..no: element `of 
fraud or coercion, the will cannot be 
attacked on the ou of « ‘undue: influ- 
eńce.. JES goa po ail iy ee oot ee 


wee Vie "The Sourth circumstance. high- 
lighted against the appellant is that the 
scribe of the will does not support the 
case ofthe. appellant at all. As-:'men- 
tioned earlier, he :was examined on :be- 
half: of the responderits as.O, W. 1. The 
trial Court: while- -dismissing the: appli- 
‘cation of:the appellant: has, ‚mainly, 
Jied on the evidence. of-this witness: In 
addition to his -statement :which has 
already. been noted, he. also-- Stated ` in 
his ‘evidence; that - he could not- “say. if 
Mukhlal, was present. or nòt- as: he did 
not know -him. . Nobody attested the 


deed in the: presence’ of the deponent. ‘ 
Cross- -examination ’ he „admitted that 


In . 
he had. signed- the will. both. as: ʻa- scribe 
-as well-as witness... 
is clear -that he -had - signed, ‘both. as a 
seribe: . and.. ` as -: a: :- witness: 
‘further ; stated that he”. _ did . not 
ask Harihar as to- “why. he. was . call- 


ed, as he, did not- know’. the man (Makh~° . 


‘Tall, nor:did he -enquiré -from Harihar 
about the ‘identity of: the ‘executant:. He 
also ¿said that he -told-. Harihar that 
without: consulting : the ` exėcutant `. he 


' would not . scribe-the deed; He admit- 
was. 


_ted in’ cross-examination -that he. . 
: the clerk “of Raghunath: Babu.. pleader.. 
‘He was _ fiven- one. rupes, only as R 
‘scribing fee., 


j From the. pees fasta i him 
in .-cross-examination, it. appears that 
the ‘witness was:-hostile.to:the appellant 
cand. was deliberately. telling lies. -He 


being.. a pleader’s: clerk, it. was: expect- 


-ed „that he would- not sign at: least as:a 
-witness -in'.the absence- of the executant 
‘Mukhlal. -In- cross-éxamination he'-śtated 


‘that: in the past-he had signed-.his: name ` 


as scribe on. Pattas. and. also as- a wit- 
ness. He knew that . withesses sign: -on 
the Pattas. after the signature of ‘the 
-executant is ‘taken on-:it.” He was;-.there- 
fore. an experienced -person -and. knew 
_-how -witnesses attest~-the signature ` 
an executant. - In ‘the circumstances, ‘it 
“was :only natural-that he would enquire 
from Harihar vas- to. who':was-the exe- 
“cutant -and-..could not. have scribed. .the 
` will ‘without. his: -instructions,, ‘Both .A. 


-W. 1 and A W.-2' have stated. in their © 


evidence that Jagarnath ‘had: scribed ‘the 
‘in. their presence -as well as., in 
‘the presence of. Mukhlal. to':whom `. he 
also read. out: :the.. will: There -is ap- 


Bhagwan.. Das (B. D. Singh J) 


- of. the 


re~. 


‘From: Ex.. 3 “also it — 
He 


-mistake would : “not have occurred, 


Of, 


A. I. R. 
parently no reason to disbelieve A... W: 
l1 and ‘A. . 2 on this. point..: It -:is. 
also highly. improbable that .-the: ‘scribe. 
(O.: W...1) would charge- only one ‘rupee 
as. his fee for scribing :the In my, 
judgment, therefore, the evidence of the | 


scribe (O: W;" 1) is: Not. WOEEDY = any 
reliance, We rn 4 


“18. `: The : fifth. ‘suspicious: “circum: 
stance’ which: learned. Counsel: urged be- 
fore me: against: thé ‘case of the appel- 
lant ‘is .to: be gathered from Exhibit. 3 
itself. ‘Under the. heading. details ~ of 
property: ‘is’ mentioned -“‘all kinds - of. an~ 
eestral properties standing -in. ‘the ‘name 
. executant, situated“ in‘ village. 
Panda. Dih, . Perg. "Baranda: P. S. Sona 


Hatu, in the district of Rarichi,”.: wheré- 


as in the body of .the document it ‘is 


“mentioned ‘that the ;executant, had ` ege- 


‘euted the will in respect. of.’ “all. kinds 
of ancéstral properties.. standing ` in his 
name”:’, Learned Counsel submitted that 
from the ‘heading | it is clear that le was - 
making ` a ‘will.’ only in regard to | the 
ancestral - ‘properties in village Panda’ Dih, ` 
whereas in ‘the’ body of the ‘will, he had 
bequeathed ‘all kinds’ of: ancestral pro- 
erties: ‘standing “in “his ` name. itr vari- 
ous other, villages ` as well «| 


i ` According to “JIearned Couniel; iene 
fore, it «was not “Mukhlal who had- piven 
‘instructions - to :the- scribe. in. “respect: of `- 
‘the properties for: Which ‘he: wanted -to 
execute the- will.:-.-If Mukhlal himself 
‘would, have. given. instructions, such +a 
- In 
‘my view, there -is no merit in this con- 
:tention,.. because. :this ‘sort ~. of ‘mistake 
-could still: have: been : committed: even if 


- instructions had~ been | aven tozi him: by 


-some’ other- person,: 


:the- appellant. 
Morepver,: 


assuming .- ‘that the: appellant 


- had ‘given. instructions, it is -highly .im- 


probable. -that.- he would: have. done. so, 
Since he:-was directly interested in .the - 
will; -and ‘could have been-. more . care- 
ful,:so that no: ‘mistake ‘might creep in 


-it - Besides, it -is ` well established.: that 
_ the heading, or-the marginal. notes. of. a 


-document -do -not: control- the statements 
made in the:;body of the document. If 
there.is a conflict between the head:note 
‘and ‘the statement ` in’ the’ body ‘of the 
“deed; it ‘is. the ` latter that’ ‘prevails. 

is © always’ the later’ recital ina deed 
which | prevails Over an: ‘earlier recital, 


-..- 19... -:-The; sixth circumstance -.advo- 
ated: ‘by. learned, Counsel, against -.-the 
genuineness of the will is that .the ink 


used: by, the scribe was. different - from 
-the ink used--by: the, testator..on--Exhi- 


bit 3:-:He referred: tothe evidence of 
A. W.. i who.-stated- in cross- -examination 
that. the | Munshi- “(scribe) had pen and 
ink swith - him. «He. did inot recollect -if 
all of. them including: the. testator sign- 
ed with the same ink and -pen,. -Learned 


‘pen or. fountain . pens; : 
‘Exhibit 3 +o..show that:.Mukhlal's. ae 
ture. -appeared - to 
from: that used by -the - scribe and the. 


1972 ` 


‘Counsel also referred. to the - evidence -O£ 


A: W. 2 who deposed in cross-exam_na- 


‘tion -that he could not say if he sign- 
‘ed the will with fountain: pen or en 


ink pen .(pen-holder): -He also- could not 
say whether, the scribe had scribed =o 
He referred. 


be in different . ink 
other witnesses. ; In order to-find support 


to his’ contention on this point, :he. re- 
ferred to the decision reported ` in. AIR 


1962 SC 567 (supra) where their; Lord- ` 


ships.. (at. page. 570) „observed:, .. | 
.- “Lastly, the High - Court. has` ETA 


ed- that the. signature o. the testator is. 
not in ‘the same ink and:, máy. not. bẹ 
with the. same -pen- with which the kody . 


of the will is. written. ‘The differenze 
in-ink, may. not ' ordinarily be. a mettar 
for serious. Suspicion: - even so.it has to be 


explained in, the. peculiar’ circumstances 


of this case. when blank - papers. contain- 


. ing the, testator’ s signatures , ‘were. awail- 


t 


able”. ~ A 
In my view, the., ‘above: obarvan 


does” not..support the ‘contention advanc- 


ed by.. learned Counsel - as . the. acts 


which . their Lordships: were. considering i 


were different. from those ‘in. the. instant 
‘ease. -Their Lordships. themselves ; have 
observed that the difference -in -ink 
might not ordinarily. ‘be.a matter. for sezi- 


ous suspicion; even- so it-had to ‘be -ex-- 
plained -in -the peculiar circumstances of. 
that - -case, “when blank. “papers. . contain- 


ing me testator’ S- ete were, avail- 
ables: -.. ont 


ee 20. : The: ge suspicious. circum- 


‘stance “urged::by learned Counsel. is the’ 


long delay: made .by the -appellant in 


- filing hisi probate- application, which was 


filed on ‘the ` 31st- of July; 1963. -~ Leaznəd 
Counsel pointed out that the will was 


dated” the .28th of July. 1955 and -the 
4éstator died om the. 24th.” of Silas id 
<Lter 


0956. - It Was ‘about: seven years” 
the death of the testator that the.. -ap- 
plication for, :grant..of. probate..was filed 
by the. appellant. ` That, -.according to 
learned Counsel, showed’ n ‘that. the ap- 
pellant. had - forged: ‘the will and had 


taken time in ‘order to- create. evidence 
fn. his favour. , 
material on the record to. ‘show. that the- 
„will was forged. On the other ` hand, 
‘the two attesting witnesses (A. W.1 and * 
“A. W. .2) have_clearly * ‘stated that ‘it was 
Mukhlal who ‘signed’ tke will in” 
‘ presence after it was: “duly ` read - 
` «to him- by ‘the ‘Scribe: | 
. they. attested” the ‘signaturés of Mukhlal. 
' These two“ witnesses 
‘persons and: they are ‘not in any way. 


In my. view.. there `is no 


their 
DVT 
zand- theres fter 


. are -independent 


fnimical* to" the contesting respondents. 
z ole Lastly, “Mx. Chatterjee, com- 


Wee 


“this Court. „In my view, 
statement | “cannot. be considered to be a 
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-ing witnesses A: W. .l and `A. W, 2 and 
submitted that their evidence should not 
be- relied upon:in so far the. due exe- 
cution. and attestation. of.-the Will. were 
concerned,. He referred to the .evi- 
dence’ of A...W:.:1 in cross-examination 
where-he stated:-.that he could not: say 


‘if; Mukhlal. was’: fit to:.do: any- work at 


the ‘time. . Léarned- Counsel submitted 
that from the above: it can be easily in- 
ferred - that Mukhlal was not: possessed 
of disposing- mind ‘and was: not in ‘a 
“position: to execute the will at -the ‘time 
he:.did it In my opinion, it is difficult 


'-tor.draw:‘ such an inference from. the 


above statement :of the witness, because 
he: clearly. stated: in his .examination-in- 
chief -that thè -testator:: was. of sound 
mind-and body.: when: he” ‘executed: the 
‘Will. . By. -the impugned - statement, he 
simply meant that-he could not’ say 
-whether thè testator .was fit to do any 
manial work or not, ie, whether he 
Was , physically fit ‘or not, ‘The... other 
comment ~ made against this witness is 
that he stated. in ‘his ‘cross-examination 
‘that .the-will, was “executed. on the 
Kotha of the petitioner (Appellant). 


-He further. stated that the Will -was 
aes ‘scribed when’ he went to the Kotha. 
Oñ: the basis: of this statement. learned 
‘Counsel sought to argue that the state- 
‘ment of ‘the witness in. his examination- 
iri-chief that” the’ Will- was scribed in 
his- presence ‘is - belied.” In my. view, 
what: thé ‘witness ‘stated in his cross 
examination: ‘meant that before. he went 
to: theKotha, the’ Will had ‘not: been 
‘scribed: ‘in ther words; it was scrib- 
‘ed after: he went. _to ‘the: Kotha. Still 
‘another ` “comment ` ‘against this witness 
was made ~on his ‘statermient:: in' cross- 
examination that he could not say who 
had-signed on the first -page of the Will 
‘which’ had been’ marked ‘X**for identifi- 
cations -It may’ be ` ‘noted that ‘one ‘of 
-the signatures of Mukhlal on the first . 
page was.: “marked: *X’ for ° identification 
. by: the: Court ‘below: When -this wit- 
‘ness -was examined’ in this ‘Court, he also 


<identified the Said signature: of Mukh- 


‘lal’ and -the -sdme-was' marked Exhibit 
2 in this Court. ‘Learned Counsel, 
therefore,. submitted that there. is a 
Contradiction on, this’ point’. in the evi- 
‘dence .of the. Witness . Riven before the 
.Cotirt- below. ‘and that given ‘by him in 
the. above 


Contradiction ` Of. any . major importance. 


Iam © of opinion that the witness had 


kang 


“stood ‘the ‘test. of er oss-examination and 
there” is . nothing to’ discredit ‘the testi- 
mony. of this witness: 

mot Learned ` “Counsel, “also . o -to 
the „evidence ‘of A. W. 2 who. stated ‘in 


- his. eross-examination that. he. could ` not 


say - ‘whose ‘signature it was- which . had 
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been marked 'X’ for identification in 
the Court below. It has, therefore, 
been submitted by -Jearned Counsel 
that the witness -has failed. to id- 
entify the signature of Mukhlal which 
was marked ‘X’ for identification in the 
Court belew. In my opinion, that can- 
not be a ground for disbelieving’ this 
witness. It may be.-recalled that on 
the first page of the Will there-are two 
signatures of Mukhlal. Therefore, even 
aif the signature which was marked ‘X’ 
for identification by the: Court below. be 
ignored, there still remains another 
signature: of Mukhlal on the first page 
of the Will. No. other: comment ‘has 
been made against this: witness who is 
equally independent and also ‘in no way 
inimical to the contesting respondents. 
There is, thus, no valid reason for dis- 
believing this ‘witness. 


- 22.°° As regards the sadna of 
A. W. 3, comment has been made by 
learned Counsel: on his statement in 
cross-examination that Mukhlal -looked 
after his. properties himself. On - this 
statement, it has .been | urged . by 
learned Counsel that the recital in the 
. Will (Exhibit 3) by the testator that 
Harthar-had been looking after -his: af- 
fairs as well as the household- works, 
is belied. In my view, the statement 
regarding looking after - of the affairs 
is used in a relative term. If a` stat- 
ment is made that a person used to look 
after his affairs, it simply means broad- 
ly speaking. Even if Harihar was look- 
ing after the affairs of Mukhlal and 
consulting him -with regard to it even 
then it can be said that Mukhlal - was 
looking after his affairs. From that..it 
‘can .not be inferred that it was Mukh- 
lal himself who was looking after the 
properties. In. any view of the matter, 
the statement made by. A. W..'3 and 
the. recital in the Will do. not show any 
material . contradiction. Besides, the 
Will. was executed ‘by Mukhlal .and.the 
recitals therein were ‘made’ by. him, 
whereas A, W. 3, in his evidence, was 
giving his own opinion regarding. the 
person who was One. after the. pro- 
perties of Mukhlal. 


Hence, it was hes an ‘opinion 
or an impression formed by A. W. 3. 
Nothing of major importance’ turns upon 
the above statement of A: W. 3. 
also be noted that in cross examination 
this witness stated in answer to the 
suggestion made on behalf of the con- 
testing respondent that it was not a 
fact that they had forged the Will in 
order to devoid (sic) Nati’s. share. He 
had stated -in his examination-in-chief 
that Mukhlal was of sound mind and 
body when he executed the Will In my 
opinion, therefore, there is’ no reason’ to 
discredit this witness. In the’ case re- 


has been able to dispel’ 


It may -- 


ALR 


ported in AIR 1959 SC 443 (Supra), 
their Lordships, at page 451, observed 
that as in the case of proof of other 
documents so in:the case of proof of 
Wills, it would -be idle. to expect - proof 


with mathematical certainty. ` The test 


to be applied would be-the usual test 
of satisfaction of the’ prudent mind .in 
such matters. -It may -also be useful to 
quote.a passage from the said. judg- 
ment of. their Lordships which. occurs 
at page 452, -` 

' “It is obvious ` that ibe ‘deciding 
material questions of: fact which arise 
in applications for. probate, or in- actions 
in wills, no hard and fast or inflexible 
rules can be laid down for the appre- 
ciation of- the’ evidence. It may,’ howa 
ever, be stated generally that a PrO- 
pounder of the Will has to- prove the 
due and valid execution of the will and 
that if there are any suspicious circum- 
stances surrounding the execution - of 
the will -the: propounder must remove 
the said: suspicions from the mind of 
the Court by cogent and satisfactory 
evidence. It is hardly necessary to add 
that the result’ of the application ‘of 
these two general and broad principles 
would: always ‘depend ` upon the facts 
and“ circumstances of each ‘case and on 
the nature and quality ‘of the evidence 
adduced by the parties. It is quite 
true that, as observed by Lord Du 


` Parcg in 50 Cal WN 895 = (AIR- 1946 


PC 156) where a will is charged with 
suspicion, the rules enjoin a reason- 
able scepticism, not an obdurate persis- 
tence in disbelief, They do not demand 
from the: Judge, even in. circumstances 
of grave. suspicion, a resolute and im-~ 
penetrable incredulity. He is never re~ 
quired to close.:his. mind to the truth, 
It. would sound - platitudinous to say. so, 
but it.is nevertheless true that in dis- 
covering truth even in such cases the 
judicial mind must always be- open 
though vigilant, . cages. and ` greum 


spect.’ 

Considering the inire ETA on the 
record in’ the instant case; I am of the 
view that the propounder’ ‘of the Will 
all suspicious 
circumstances ` and has also been able 
to establish . due execution | and attesta- 
tion’ of the ‘Will, i 


283, If once due execution and 


attestation: is established by the propo- 


under, the onus to- prove that the Will 
was executed. únder undue influence 
shifts .on the person who alleges undue 


influence (vide -AIR .1955 SC 363 
Supra). In the instant case. nothing 


on this point was suggested by the.con- 
testing ..respondents to A. W. 1 or to 
A. W. 2, even O. W, 2 (respondent No. 
4) has not made out a case of undue in- 
fluence. or Coercion in his evidence. In 


1972.. 


that Mukhlal:was'-of -unsound mind” 


did not possess disposing ‘ability.. There- _- 


fore, after: a- careful - consideration of all 


the facts’. and. materials- on - the, record. 


as..well; as the argument advanced -by 
: learned.. Counsel.. on“ -behalf of:. the. -tar- 


‘sustained. “Since. no executor “was. ap- 
pointed under’.the Will and- since: the 


entire - property:, ~was;, bequeathed to. the 
appellant, he. is deemed to be -a, vunirer~.~ 
sal legatee .and as -such oe is entitled to ` 


the prant of letters... 
with ‘the Will. a ig 


24. In the ‘result, the `. judgment 


.. administration 


‘and decree ‘of the Court ‘below. are’ set. 
aside and the ‘appeal is allowed ‘vith. 
costs. Let .a letters of ‘administration 


with the will annexed .be- granted . “to 
Harihar Eraba, Sao; * the ° „appellant. 


“Appeal. allowed 


ate ~ Pigi Ta. 
= s ; 
ye 
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o KF B. ' NSINGH, T 

a ` Mustaque- Ahmad Siddique, 

Jant v. S. Sane ‘Hussain and: 

Respondents. `: 

. A, F, Aw D. No. 615. “of ‘1970, ‘Dy. 

8-9-1971, 

Dist. J.. Palamau,.: Dj- 11- 9-1970. : 
(A) Bihar: Buildings- (Lease, 


3 ToN 
A 
others; 


Fent 


‘and Eviction). Control: Act’ (3° of 1947), 


Section - 2: (d) “— “Landlord? —- A son 
of a landlord- who ‘has "been ` realising 
rent on behalf of all other: heirs. ‘aiter 
the ‘death of his father;. | 

within’ Section 2. (d). > 


half of - all ‘the. other “heirs. terminating 
the. tenancy is‘ a ‘valid” notice. 
Transfer of Property Act (1882),. S 


(By ‘Bihar*. Buildings (hease;* . Kent 
saa Eviction) ` Control -Act (3 of 1947), 


~ 196). 


‘(Pate 5) 


Section: 12 “—- ‘Applicability — Section 12 ` 
does ‘not - apply ‘to’ a case’ where exten- . 


sion. of lease- is- claimed . ‘under - optión 
for renewal of the: lease; ` Tar 


‘Lalnarayan - Sinha, Eaidyanath “Pra= 


gad (No. 1), Shambhu. Nath: Jha (No 2) 


and Kumar’ ' Bahadur, | for’ “Appellant; 


Kailash Roy, * -Binod Kumar Roy, . 
Bhupendra Nath Sinha, _for, “Respondents. 


Ki B. Ne, ‘SINGH, Ju 


of. a. house.: 


Municipality; > 
-; ie + Thei plaintifs- case iri’ short is 
that Syed -Ajmal Hussain, father ‘of the 


RO/LO/S21/11/2PBIJES ` “Bots oe 


. Mustaque Abmad.:-v, s. Ajmal. (K.:B. N. Singh J) Prs. 1-3]. 


his: ase he also didcnot éstablish - 
and ‘the. fourth,” died. 
1964, . leaving. behind the plaintiffs as 


thé one in. dispute. - 


is “‘landicrd” 
' (Pare € 5) l 


Hence’: a‘ ‘notice ` ‘sent ‘by hin on” bé- ` 


Eo 2: 


(Pars 7) - 


and . 


‘This appeal 
by: the defendant arises cut:of a ‘suit fcr . 
. his. eviction from - a: shop; which is” cart 
: bearing. Municipal Holding , 
' ‘No. 2, Ward No. VII, of : the ee 
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first three plaintiffs; and: the husband of 
on: the 20th October, 


sole heirs- of. his. properties, including 
Ajmal Hussain, by 
a. registered deed’ dated the -2ist..Feb- 


_, Tuary,;:1957,;. had- :indùcted > the.: defen- 
‘ ties; in my. .opinion,-. the ; judgment- and ` 
decree . of: the: Court; below. cannot ke. 


dant © asya! smonthly: tenant... of. a shop 
room :in..the -aforesaid, holding * for - a 


period: of ten years: on a monthly ren- 


tal..of. Rs.. 55s, `. payable. cn ‘expiry of 
every. month. ‘It was also.agreed that 
the., defendant would. spend. a sum ‘of 
Rs,- 2,400/- over thè- reconstruction of 
the suit: premises and-. would. deduct a 


-‘sum .of- Rs. -20/- per, month. from the 
rental, 
re-construction. It was also provided in 


towards ‘the aforesaid cost : of 


the lease’ deed ` that. the -work .of re- 
construction’ was to’ ‘be - completed’ with- 
in. a period ` ‘of | six: ~mdnths- and. . the 
tenancy _ ‘in. question. ` “was. to commence 


- from the date’ of the completion of re- 


construction. In thè. Jease was incor- ` 
porated a- clause giving option for re- 


' newal, of ‘the ‘lease on” Same. termis after 


the’ expiry of the: ‘specified period. The 
case:.of the _ plaintiffs . was that the re- 


. construction. ‘was completed by the. end 
-of ‘May, ` 1957, and’ the tenancy. accord- 


ing. to the’ ‘terms of the lease, commenc- © 
ced with effect” from’ the Ist day of 


; June, . 1957, and -the eriod “of ‘Ie a 
from: order: ` of S.G. Waris, ' p EP 


pired’ on the 31st ‘May, 1967, and the de- 
fendant.. did not get the, lease. renewed. 


_ The plaintiffs. also . valleged: that the 
defendant failed. to -pay the rent from 
the month of February, .1967 onwards, 
and: he..was liable to be evicted on the 
ground -of. non-payment. of the rent for 


- more: than two:months:. The plaintiffs 


further alleged’. that they -required the 
room.in..question for -their personal use 
as the ‘portion of. the holding occupied 
by . them was’ proving. ‘insufficient - for 
the growing family. On: the. ‘above 
prounds, after ‘a notice terminating the 
léase “under Section. 106 of: ‘the Trans- 
fer of Property „Act was- ‘served, the 
plaintiffs instituted ‘the suit“on the 29th 


August,’ '1967; for: eviction of © the de- 
fendant. _ | 
a rn defendant aoned the 


suit and’. pleaded that the reconstruc- 


_ tion was to be,- completed within six 


months from the” date of the execution 
of: the lease, and, therefore, the tenancy 
commericed from the’ 2Ist. August, 1957, 
and -the ‘determination’ -of' the - tenancy 
by ‘notice: dated’ the 3rd ‘July, -1967, was 
invalid: The . defence case: further was 
that ‘the ‘defendant exercised his option 
for: the renewal of''the lease by sending 
a. letter: eae the “16th February, 1967, 
addressed -` . the - plaintiiis,: ‘through 
plaintiff. No. a who,..was managing the 
. affairs: and realising . rent on- behalf of 

all the plaintiffs under registered cover, ` 


- _ stated . that -the 
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asking them to intimate-as to when and ` 


on-.what date they- would ‘be available 
for executing the new lease deed. for 
a further period of five. years. The de- 
fendant . has averred -that’ the. 
' evaded’ service of the notice;: which was 


returned | unserved.. - ‘The -defendant are 


ther’ sent” another. notice: -addressed ` 
plaintiff No. 1 by his. Dalmiaùnagar - ‘add. 


ress, but- that also: was returned’ to. him’ 


as refused. «. “There is also ` an- averment 
that whenever: the- defendant’ met plain- 


tiff No. 1,-when :the ‘latter ‘came to: Dal- - 
. tonganj,’ “he requested him for: renewal 


of the lease, but the plaintiff © continued 


to. evade ` the same” on some Treten el 


the -other..’ es a 


_ . Thus,’ there was. no Ta. on’ he 
part of- the” “defendant ` and” in, the ` cir- 


- -gumstances’ Jhe“ must þe ‘deemed. to have 


‘exercised . the” option for- renewal. of ‘the 
lease and to have’ ‘continued: to “be a’ les- 


‘See of the suit’ premises,’ and. therefore, 


the lease could‘not be determined. : : The 
defendant also denied that there”’ ' was 


any. default ‘in payment of. ‘the rent- and’. 


“a it is averred. that ‘when: ‘plaintiff . No. 1, 
who used ‘to réalise rent’ on. ‘behalf ‘of 
i all ` the`' plaintiffs, | ‘did: not turn UP “tó 


receive the ‘rent ¥or the’ month. of“ ‘Feb-- 


 ruary, “1967, ‘the defendant sent” the. rent 
‘ by money” order, “which the “plaintiff, re- 


‘fused to- accept. ‘with ulterior: ‘motive’ tO -. 


‘make’ out a case of- default for his evic= 
‘tion: The plaintiffs’ case ` 
it is 
‘residential ` . portión. - of 
. the: house of the plaintiffs is very spaci- 


` necessity was..also ~ denied’:.-and * 


ous and’ alleged..:that - the shop-portion™ 


‘of ‘the -house being in. the‘ middle ‘of ‘the 
Bazar is suitable: only .for -holding *:a 
shop and;-not':for residential- . purpose. 


According -to the defendant; : the:: action ' 


for. his: eviction’ was motivated ‘one. to 
coerce .the: defendant.: Y -to one: to en- 
hance the: rent. - DA Sage (82 


A i “The | trial’ “court :: ed. Hie 


suit and an appeal by.: the.. defendant be 
' court ', also’ 


fore the: lower is ` appellate,” 


thro 


court, came- to the following ‘conclu-. - 
' Sions : — n. > : ., 
ay ‘The reconstruction: a ‘of the. pre- 


Ei mises’ in suit was completed. by. the .30th 


_ April, 1957," “and . the tenancy. in ques- 


-tión “began” from. the Ist of May, 1957, 


‘from when adjustment. ‘of the. cost of Te- 
construction: ` towards | ‘rent. Started - 
the, entire..sum. of. Rs...2 400/- ° was: ad- 
jùsted ` by April,...1967, -and -the -tenancy 
did not commence from the, 21st. August, 
1957, as, alleged ` by the. -defendant. a 


‘ (ii) There. was a ‘valid “notice” dated 
the 3rd. July, : AeL ‘terminating. the 
‘tenancy by es midnight - “of me Bist 
July, ` 1967: e 


plaintiff . 


. on -behalf of: all’ the. “plaintiffs. 


'of ` personal - 
z Syed. Ajmal : Hussain”; 


á “landlord” “ 


for ‘the. time . 


` building ` were’ let” “to” a tenant”: 


„and 


_[Prs. 3:5] ` Mustaque Ahmad v. s. Ajmal (K. B.:N, Singh Jj A. I.. Re 


- Gii) The” option “for renewal ‘was not ` 
legally. exercised: by: the ‘defendant and 


the. period“of the lease carinot.be-deem- ~~ 


ed to have’ been ‘automatically - extended, 

‘{iv) The -defendant did. not. -pay the 
reat for the months of February, 1967, 
onwards, for a périod’ of ‘more’ than:‘two . 


_. months, ‘as found:.by the“learned Munsif, ` 
and was’a defaulter “in ‘the ‘eye of- Jaw; me 
- (v) The’ plaintiffs ‘required the. Pouse 


for their personal “necessity: and affirm= 
ed- the finding. ofthe trial. court: ‘on` -this 
point: also.: `- 

Thereaftér, thë- present appeal: has beep 


' fled: by’ the: defendant, ': 


5... Mr: Lalnarayan ` : Sinha, “aD. 


pearing: ‘on. “behalf “of ‘the appeallant, has 


urged that there “is no legal and: valid 
notice terminating the. tenancy. ‘He’ re- 
ferred tò the lawyer’ s ‘notice’ (Ext. H) 
dated the 3rd of July, "1967... This. notice, 
the . learned ~ ‘Counsel pointed out, | was 
signed by’ ‘the’ “Advocate,. Shree Ganauri 
Lal, and counter-signed by Plaintiff 


. No..1, and urged that. the notice being: 


on. ‘behalf. of: Plaintiff.-No,. 1 alone, -there 
was no valid termination’ of the tenancy 
‘Learned 
Counsel submitted that’: -although':there is . 
a <‘recital‘tin paragraph: ‘1- of. the. notice. 

by the ‘lawyer that his client : (plaintiff 
No. ‘is one of the: heirs ‘of the”. late 
Syed “Ajmal Hussain, , Bar-at-Law, . and 


“he is sending -this..notice-to. your through 


me:on, behalf of all other -heirs -of. late 

-this would not: 
make the notice on behalf. of all the © 
heirs; “unless... all the heirs “had. counter- 
signed . the. notice ‘or it is. -shown’ that 


the lawyer had . authority .on behalf. of . ` 
all the -plaintifts. 


There does. ‘not. seem 
to . bẹ -ány ‘substance in this contention 
of the. learnéd Counsel: ` Section’ 2 (d) 
of “the ` Bihar. Buildinigs ` (Lease, "Rent and 
Eviction) *Control ` Act, 1947, . defines: 
‘as follows :— 

© Jandlord’ includes the.. person . who 
being; 718. 


behalf of another:.or on. account..or on 
behalf-.or for the. “benefit of himself and 


others ‘or. aS -ar agent, trustee, ` _execu- 


tor, administrator, receiver or ~ guardian © 


or who would. ‘So receive the rent.or be > | 
if ‘the a 


entitled - to receive ‘the. rent; 
It is not disputed: that ‘after ‘the ‘death 


of .-late :Syed- Ajmal -Hussain, . . plaintiff| 


. No.. 1: was ‘alone: realising rent on <behalf 


of:.all. the ‘plaintifis: and -granted receipts 


to: the’ defendant “and ‘thus plaintiff No. 1 
within - thë mean-j- `.. 
-ques-| . 


was the “landlord”’. 
ing of the Act’ of the premises. in 
tion: - The definition: of.the- word “land- 


Jord”. -is „wide enough ; ‘to include. even an 


agent or a ‘manager of the- ‘owner of the 


house. Under Section 11. of:: the’ Act 


Teceiving, or:-is .. 
- entitled, “to À -receive ‘the .Tent..of+a,, build- E 
- ing. “whether - on. his: own account. or. -on ` 

curring. with ‘the’ ‘findings : t. ‘the | ‘trial. 
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suit. for eviction could be maintained 
by ‘such a landlord.- Even . an agent 
realising. rent could ma‘ntain an action 
for eviction, except on'the ground of 
personal necessity. Inthe notice: (Ext. 
D), by which*:the defendant claims: -to 
have exercised the option.. .of: renewal 
of the lease, under. his .own: signature, 
has made the following relevant state- 
ments in this connection :— 


“You are realising rent. econ me 


for. yourself and ‘also. on. behalf’ of other. 
I am in good..faith, 


heirs as Manager. 
paying you rent and obtaining ‘receipts 
from -you in that capacity’. ` 

It is; therefore, apparent that - the nctice 
terminating the tenancy is-not an in- 
valid : one, as urged" by. the learned 
Counsel. It- may be stated that al- 
though the validity of the notice’ was 
challenged in the court of appeal be_ow, 
it was- challenged; as appears from the 
judgment, on- ‘the ground that . the 
tenancy commenced -from: the 21st ‘of 
every ‘month and, therefore, its termi- 
nation ón- the ist of duly, 1967, was 
not a valid termination. - It may also 
be stated that in- the written statement 
also the -notice has been challenged on 
the above, ground. The finding that 
the _tennancy started from the 1s? of 
every month has. not been. challer. ged 
before. me, therefore, the, notice .could 
not be assailed also on the ground on 
which it was. „assailed in the court .of 
appeal below. | 
6. Mr.. Spingeacan l ciake “Das 
utaed that the finding of- ‘the Court be- 
low that the appellant ^as not exercis- 
ed ‘the. option. of renewal: properly is 
illegal. Learned: Counsel - urged ~. 
the option- having been exercised within 
time, the suit must -be held ‘to be re- 
mature, as :the appellant must be deem- 
ed. to be continuing as a tenant under 
the extended’. lease. He ..has. furher 
urged - that ‘the. court kelow .acted il- 
legally in mixing. up - the. question of 
renewal of the-lease with. Section -15 of 
the Bihar Buildings (Lease, ‘Rent. and 
- Eviction) Control Act, 1947::-.In this 
connection, the relevant portion of the 


renewal clausé_. in the ` lease deed. may. 


be. usefully- ‘quoted : —- 


. "Whereas - the ee -has. PT to 
meet all the costs of: the proposed re- 
construction which- -is estimated at Rs. 
2.400/- (Rupee Two thousand: and Four 
hundred) for--which the lessor has agreed 
‘to give him -a ‘lease for .-ten years 
with an option of renewal: at every 
five- years after. -the expiry of this lease, 
There cannot be any’ doubt. that the 
option for renewal is- for- the benefit of 
the’ tenant. ._The. question is whether 
the finding of” the court below that the 
option was -not exercised in time ‘is 


~ Mustaque Ahmad v.-S.: Ajmal (K. B. N. Singh J.) 


‘as Booking Clerk; - ,Dehri-on-Sone. 


. that 


. Such an.: ‘inference’ be possible. 


o [Prs.. 5-7] Pat. 157 


vitiated, as urged by -the Pa Coun- 
sel for- the appellant, 


7. It appears ‘that the defendant- 
appellant sent a letter dated the 16th 
February, pik under . registered cover, 
addressed’ the -. plaintiff-respondent: 
No, 1, desea bine him as the. son of late 
Shree Syed. Ajmal’ Hussain, near Chhoti 
Masjid, at and P. O; Daltonganj, Palamau. 
This letter has | been: marked as.. Exhi- 
bit D,:and the registered envelope, in 
which the letter was contained. as Exhi- 


bit 'G’.. In. this. -notice the defendant has 
expressed his. intention. to hold over 
after. the . expiry; of the term-of the 


original. lease . and he wanted the plain- 
tiff to let him know as to’ on what date 
plaintiff No. 1. and tħe other heirs of 
his father would. bè. available for ege- 
cution and rəgistration of a fresh lease, 
It is an`undisputed position that the 
letter was returned undelivered. Ac- 
cording. to . the. ‘defendant- appellant, 
plaintiff-respondent .No. . I refused to 
accept the. letter. ` This letter subse- 
quently seems to. have been re-directed 
to Respondent No. 1. giving his address 
The 
lower | appellate court has held that 
there is, however, no evidence that the 
envelope containing .the. notice was ever 
tendered to the plaintiff-respondent No.1 
and he had refused. to accept the same. 
The lower appellate court has adversely 
commented against this notice being ad- 
dressed to the. Daltonganj address of 
Plaintiff No. 1, when: it was well-known 
fo the- appellant that’ respondent No, a 
was not ee at Daltonganj, 


tt tie T to othe. statement 
made in paragraph 5. of the. written 
statement“ '. about plaintiff-Respondent 
No. 1 living. out -of: Daltonganj and the 
defendant-appellant himself being aware 
of it., In these circumstances, in ab- 
sence of any. evidence about the letter 
being “actually tendered to Respondent 
No. 1, either at Daltonganj or-at Dehri- 
on-Sone,. the Court below came to the 
conclusion that the option of renewal 
was not legally. exercised by the ap- 
pellant and that the lease in question 
cannot be deemed to: have -been. au- 
tomatically extended. In the absence 
of any evidence’ of the notice having 
been. tendered: - to- the ~-plaintiff-respon- 


‘dent. No;.1; it is difficult to impute any 


knowledge with - regard to the -contents 
of the letter exercising option for -the 
renewal of the lease. to him, even if 
In“ that 
view of the matter, the lower appel- 
late court cannot be. said to-have com- 
mitted any. illegality. in coming to | the 
finding that the option: ‘for renewal was 
not legally exercised ee the defendant- 
appellant. 


> thes. 


u 


4958 Pat.. 


[Prs. 4:3] 


= It is- true that the: lower -appellate 
court has mixed up the: fact: of statu- 


‘tory. extension: under Section 12 of the 
Bihar Buildings’ (Lease, -Rent and Evic- 
ition) ‘Control ‘Act, °1947, which does not 
-apply tọ `a ‘case - -where extension ` “of the 

' - lease is claimed“ under optión for- rehe- 
{wal of the lease.“ Mr.. Lalnarayån, Sinha 

5 has’ submitted:that’ the moment ‘the - des 
oe fendant-appéllant - expressed”, his inten-. 
tion and posted - “the: registered - “letter, 

. {t was ‘sufficient tõ indicate, that he’ had 

= o exercised’: the ° option: of “yeriewal. 
- . Not. think” ‘that ‘mere--desire- ‘on. the: ‘part’ 


of- the ~ défendant-appellant : is ‘sufficient 


to ‘constitute ` the ` exercise: ‘of ` option- for 


| without . “properly.” - addressing 
“communication ” to” thé 
(Plaintiff- respondents). “In -the 
case, -on` the ‘finding ` recorded by ` 


renewal, 


‘instant 
the 


final court of fact, as “mentioned: above, 


it cannot be said. that “the ‘defendant~. 


‘appellant: had? taken“ éffective ` steps: : to 


get the- ‘renewal ‘before ` ‘the’ expiry”: of 


. -the lease by, correctly“ “addressing: ° the 
- letter“ to “the plaintiff-respondent _ No.: 1 


and’ also by“ ‘leading ~ evidence to ‘show 


that the: communication: in ‘question , “was, 
‘refused ©: by’ plaintiff-respondent.- Noe ly 


- even if notice to plaintiff-respondent ‘No: 


= J is: considered to’ be sufficient. - 


i . > k 
eh taa . 


Transfer . 


‘There- 
fore, there is-‘no. ‘substance’ ‘in’ this` con: 
tention of - the “learned Counsel.’ 


Dt Be Thus, “there” is -rio ‘therit in ` "this 
appeal ` and“ ‘it’ is ‘accordingly ” dismissed, 
but,- in- -tHe circumstances | of: the . 


- there: will’ be no “order as to’ costs. 
as A ; Appeal’ dismissed. | 


‘4 
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_ B. BD. SINGH, J.. ` 


= J. y, Bhave- ‘Petitioner’ V. The. Union 
of India : and. others, -Opposite - Parties, . 


‘. Mise,’ J udicial. >’ Case’ No.: - 188". “of 
41970, D/- 31-8-1971) $7 . 
' Civil P. C. (1908), ` SBSa 4. oy 


„of 


$0, Civil P. C. has to Þe decided.. — Con- 
stitutionality of: Section ;. ‘80. not 


tatn 4 


_ J: Vs. Bhave v, Union of India; (B. D.: Singh JJ ` 


Todo 


‘landlord: ; 


Aen of learned ` ‘eounsel- fort ` 


Apart. 
from’ that, thè -other - findings recorded . 
by“ the court. below that: the defendant- . 
- appellant was’ a defaulter: ‘and -that’ the. 
. landlord required: ‘the: house ` bona * -fide. 
_.. för- their “personal. use are’ ‘pure findings 
-of * fact-and could - not ‘successfully be. 
= assailed on ‘behalf “of the ‘appellant. “It 
. fis not disputed that clause 11 (c) of the 
. -~ Bihar. Buildings (Lease,-Rent and Evic- 
_ .tion).. Contro! Act, does. not’-apply tova 
- ease: like this, ‘and. this- finding- also , is 

. quite. sufficient.. to dispose: of the: ‘present $ 
l appeal, ity Mae SH an ge v. AG 


- promoted.: ' 


` órder and - 


-Case, A 


“case m ‘Application fot 
transfer of’ case. to‘ High Court. on ‘the . 
ground, that constitutionality of. Section 


_chal-- 
-KO/LO/F611/71/DGB/RSK a a pir 


N 


ALR 


Jenged -directly or’ ‘indirectly in the. case: 


nor any issues: framed .on the pleadings : 
of the ‘case :—.Application:.. cannot -- 

granted. —-(X-Ref:—— Civil P..C, (1908), 
Section: 80). (X-Ret : +: Constitution ~~ of: 
India, Art: 228), -` (Paras 5 and 7) 
Cases Referred::. Chronological Paras i 


` (1971) AIR 1971; Pat’ 141 .(V. 58). = 


1970 ` BLJIR: 387: A - State of! Bihar: 
v Jiwan Das’ Arya- : ; 


~ Bishwanath’ Agarwal, for Petitioner; 


on K. Jha and -Debéshwar Prasad. Jha, ; 
for- Opposite.” Parties, - 


a m 


JUDGMENT. :— > This 
under Article` 228.. SE the Constitution of ` 
India: read - with Sec.. 24° of: the: Code. of 


i rappiona 


- Civil -Procedure.,, (hereinafter. referred. ‘to; 
‘as, ‘the Code’) is filed by \the™ sole: peti«: nos 
-tioner -who .is: the ‘sole. plaintiff in athe. ` 


court ' below; for ;transferring Title- ‘Suit 
No: .43 of 1970. ; ‘pending . ‘before: Shri 


S, -K. -.. Prasad, : Additional - Subordinate 


J udge, . ‘Second ; Court, . “Dhanbad, . ‘to: this . 
Court: on the ground. that’ ‘the. constitu- 
tionality::and. validity -:of: Section 80 of 


‘the Code would .be required ; to. ne de- 


cided: Int, the -said suit, - 


- 


` 2 “In ‘order; to: E 
the 
petitioner as, well. asi of the -: “opposite 
party, it will -be necessary to‘ state brief- 
ly ` som” relevant facts.: On~ the” 13th 
of March, 1970 the: petitioner- instituted 
the ‘said ‘title ‘suit impleading -opposite 
party Nos. 1 to 4 as defendants. - In 


the. said suit the petitioner ' sought re- a 


lief -for® declaration ‘ ‘that he wast entitl- — 
ed- to’ ‘be ‘promoted tto the .post:.of De- 
puty. ‘Coal “Minés Welfare’ Commissioner 
on “which: ‘post i ‘opposite party.:No, 4 was 
“The ‘petitioner also.. 
for- injunction ‘restraining opposite party ` 
Nos’ “1 to “3: -from - giving “effect. to’ their - 
restraining - x “opposite party — 
No.‘ 4 -froin: joining the ‘said.post; On the . 
same. date- when. the suit :was` institut- 


` ed. the’ learned “Subordinate. Judge grant- 
ed -ad - interim. injun¢tion, » ‘as ‘prayed: ‘by `> 
: the plaintiff-petitioner ~ and’ 
the opposite : party." 


‘7 3)” On “the "31st - oe March. i970, 


+ Opposite Party No.“ 4: Appeared. and ñi 
ed show. cause and ` prayed ` for. early 
. date. for. hearing™. the ‘injunction’ matter. . 
On the.16th April; : 1970,- opposite. party. 


Nos.:1 to-:3::also filed. their show cause. . 


“Thé: Court- below ‘fixed 23rd -of April; 


1970- for- ‘hearing the injunction ‘matter. - 


However, ' ‘it was heard on various dates, 


Viz., -24-4:1970; . 25-4-1970," ' 1-5-1970, 2-5= 
1970‘ and- 625-1970. : Further. - ‘hearing of 
the injunction matter: was fixed . on 
9-5-1970; on. which date. 


court: that he--had: filed: an -application - 


-under: Section 24`of the: Code before the - : 
F District uone for,’ the ene of. the 


the. z 


iprayed ` - 


restrained og 


the - petiz.. -- 
-tioner filed a‘. petition: informing :the- 
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suit from his -Court:'-to sore ` other 
court; which ‘gave rise to” a meel ne 
ous case. After hearing counsel for the 
parties, the case was transferred to the 
court of Shti S; -K. Prasad, Additional 
Subordinate Judge,.: ‘Second’ Court; Dhan- 
. bad. The: next date in the suit was 
14-8-1970.. ‘On’ ‘that date the  plairtiff- 
petitioner filed .an application for ad- 
journment: which was allowed and the 
case was adjourned to 25-8-1970. On 
26-8-1970 ` the - petitioner ` filed* an -appli- 
cation under. Section” 113- of the Code 
before the said “Subordinate Judge. On 
16-9-1970 opposite party Nos: 1 to 3° fil- 
ed a petition before’ ‘the: 
under Order VII, Rule 11 of the Code 


for rejecting -the’ plaint of the petitioner 


on the ground’ that notice” under Sec- 
tion 80 `of: ‘the: Code: vas not ° served. 
The court granted ‘time till -18-9- 1970 “to 
the petitioner’-to file: -rejoindér to 
application, if required.. - The` petitioner 
filed’ a rejoinder to. the effect that he 
Had -already filed -an arplication under 
Section 113 of- the Code ~ before 
‘eourt.for referring the matter ` to: the 
High - Court. The trial "court ‘6rdered 
that the petition filed by opposite: party 
. Nos. 1- to 3,;would be heard along with 
the injunction matter? Thereafter: ‘the 
petitioner -‘has ‘filed the- present app-ica- 
tion’ on ' 17- 12-1970 ‘in: this. Court. 


4 Learned ” counsel. ‘for the peti- 
tioner -has. submitted: that on. the facts 
` and.:in . the -circumstancas | of. the. . zase 
this Court should transfer the suit from 
the court below to- this Court for dis- 
posal. “He submitted thet in the insżant 
case since the petitioner has not seryed 
notice : undér Section ` C “of . the. ‘Code, 
his Suit is bound. to be.. dismissed. ‘on the 
application filed ` on, béhalf . of opncsite 
party “Nos..1 to. 3.. .Theréfore, the con- 


; stitutionality . of Section 80. of the ‘Code’ 


has to.be decided in, thet. “suit. | He’ also 


referred to a- decision in the case of. 


State -of Bihar v. Jiwan, Das Arya, 1970 
BLJR. 387 = (AIR 1971 Pat- 141), where 
Untwalia and Mukharii, JJ- while deal- 
ing with the -provisions.. containéd urder 
Section 80 of. the Code,, in paragraph . 7 
of their. judgment ‘doubted the ‘consfitu- 
tionality of Section 80 of ‘the Code. . But 
in that case- their, Lordships . ‘have not 


decided . one. way or. the other. Ratner, . 


their- Lordships ` .haye . “held that. ` since 
the. point had not been” raised ‘nor. ‘it 
was argued, they, did not think at. pro- 
per. to decide, that matter. - 


- 5 - In my view, tne: have A ES 
valon of their. Lordships-is' not `of much 
assistance to the contentiön ‘advanced on 
behalf of ‘the: petitioner. -It ‘may: be 
seen ‘that in the instant ‘case in the 
main: suit itsélf: the constitutionality ‘of 
Section 80 of the Code ‘is not -challeng- 
ed ‘directly or indirectly. nor at present 


PL & S: Co, Lid: v. Amrit Lal 


court ‘below ` 


the- 


the: 


Pat, 159 


any issue is framed on. the pleadings}. 
of the. parties, Therefore; in that case 
also no’ issue is raised’ on-the point. of 
Golo ee of econ: 80. of ‘the 
Code, s- - l n 


6- Mr. Jha, ". Standing Counsel 
No. Dss ‘appearing on’ “behalf of opposite 
party Nos. 1 -to 3, has; advanced fur- 
ther grounds for’ rejecting the ` applica~ 
‘tion’ of the. petitioner. He has urged 
that from the. facts and circumstances 
‘Stated above -it'is clear that the: appli- 
cation ofthe petitioner is- not bona’ fide. 
The petitioner. Himself is trying to de. 
lay the disposal of the injunction mat- 
‘ter on some ground or the other after 


‘obtaining ‘ad ‘interim: injunction in bis 

favour.” a | 
7. > He. alio ' feferred > to’ Article 

228 ‘öf the “Constitution of India, the 


relevant portion oË which reads „as fol- 
Jows: —. 7 


“Tf the _ High Court is satisfied that 


-@ case: pending in:.a.-court subordinate 


to it involves a substantial question of 
law asto ‘the interpretation of ‘this 
Constitution ‘the determination of which 
is necessary for: the ‘-disposal of the 
case, it shall withdraw the case....:....” 
On the basis ‘of: this”: he ‘Submitted that 
the determination regarding. the ‘ notice 
‘as . required under ‘Section -80 of the 
Code, - does, not: involve. interpretation: of 
any: Article’ of the Constitution. There- 
‘fore, it does not come: under Article 228 
of the Constitution., `. 


l To repel this — contenon learned 
counsel for the’ petitioner’ has pointed 
out that he- has. challenged . Section 80 of 
‘the Code -because it-is violative. ‘of 
Article. 19: of the Constitution of “India. 
Therefore, that may come “under * the 
-provision of Article -228 of. the ..Consti- 
‘tution..of India. But for. the “reasons 
already discussed ` above, “I ‘am ‘not. in- 
clined at this stage to allow. the. ap- 
‘plication | of. the petitioner. ‘Therefore, 
it. is rejected. In, the circumstances ‘of 
the’ case; -however, -there. will be noe 


order ; “as ‘to costs. 
` Application rejected, 
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“AR 1972 PATNA’ i59 (V 59 c 39). 
.B. N. JHA, J. 


a The Tata Iron and Steel Co. Lid. 
T ee v, . Amrit: ‘Lal. Biswas, PREPONE 
dent.. 2." 


AF. A."D. No? 475° of 1969, Dj- 


23-8-1971, against -order of B. P. ‘Sinha, 


Sub. J., Jamshedpur,’ .D/- 14-7-1969, 


' (A) Civil P, C. (1908), Section 47 —~ 
Suit for declaration ‘of title and recovery 


..of possession by. plaintiff decreed in 1951 
K.O/L:O/F606/71/DGB/JHS- 


disintegrate the one: -from the 
AIR 1956 SC 87 and AIR 1967 SC. 1193 
: g and. AIR 1916 Mad ‘A295. Distinguishe d.: z 


; ‘Cases. Referred : 
(1967) AIR 1967": SC 1193. : (V: 54) => 


.  (9i6). AIR 1916. Mad 429; cv, 3) = 
a 2 -Mad LW 755, os 
7 Chetty, v. ‘Muthiah . Chetty” E 


K “Lalnarain ’ Sinha - (Advocate General) 
‘and Iu. K. Choudhari, 
-Rripendra:. ‘N arayan Roy: = 


a shedpur, fully ° “described, “in. ‘the: 
‘The’ ` ‘plaintiff al-. 
Jeged that .the.- defendant ` had encroach-. 
ed tipon the’ land’ measuring 12 feet X 
“10 feet and hence a suit had been filed’ 


160 Pat. [Prs. 1-2] 


Tes Application. for errain of - decree. 
dismissed in 1961. — Second: suit in 1963 ` 


cannot be treated as an application r 


execution when the subject matter... 
- second suit was not identical with . the 


it -possible to 
other. 


previous suit. nor was. 


(Para 5) 
: ` (B). Civil È. C. (1908), ‘Section, 47° -— 
Suit for- declaration - of. title. --and re- 


covery of possession -by “plaintiff decre- 


ed. in 1951 — Application . for: execution 


‘of .decree dismissed -in . -1961 —. Second 
. suit in. 1963...0n.. the - ‘allegation that de- 
fendant gave up. possession: of the. suit 


land and plaintiff - ‘came in possession 
and ‘was. again dispossessed by- the defen- 


` dat in’ 1957, cannot be treated as -an 
- application for. execution.” of. - 1951 de- 


cree, as on -the allegation no question: of 


execution, discharge or satisfaction of 
‘the previous decree — arose. 7AIR 1951 © 
. Pat. 137 (FB), Followed. ` . (Para 5) 


“Chronélogical’. „Papas 


. -1967-1 SCR 147, M.P. “Shree: 
vastava : V. Mrs.” “Veena .. r -3,4 


 , „{4956) . AIR- 1956- SC: 87.-(V. 43) - l 
' Ram- i : to’ 


-1955-27 SCR 938; 
anna ‘Vv. Nallaparaju - 


Merla ` 


_ (1951). AIR -1951 Pat - “437. v. BET 


(EB), Kameshwar - Prasad. PNRA: 
wv. Meghan Garain > = - 


Lakshumanan. 


for ‘ Aprellant; 


dent. es oie 
“JUDGMENT : — “This: apren] by the 


"plaintiff arises’ out “of -a` suit: for, de-: 
i ‘ claration: of title -and recovery. of ‘pos- 
-gessidn over'‘a piece of land measuring 


21 feet X. 12 feet.in the. town, of Jam- 
dule of the plaint. 


sometime in~1951; being Title suit No. 
70 of .1951.. That. suit was decreed and, 


thereafter; in 1956 the defendant volun- 


y abandoned’ the. land but soon 


thereafter, <in” 1957, he- ‘took: possession 


of the entire suit -land. -The: mein :dè- 


fence in this case was that the defers 


dant had ‘taken. possession of ‘the suit 
land- -in 1947 and.. constructed the. house 
standing -on: the suit land., ‘between . the 


years 1947 and: 1949 and, since then. ‘he 
_ Was. adversely coming on. in possession 
‘Of the ‘suit land. and, therefore, the -suit 
” The. .. trial” 
court decreed the: suit but: on. ‘appeal’ by 


was barred: by ~-limitation.: 


T L .&.8, Co, Ltd. v. Amrit Lal (B: N. Jha J.) 


- effecting .. delivery . 


y view “of. the definite’ “ 
., v plaintiff ‘that. - the'“defendant: “had. given 
-up possession ofthe suit land“of the 
‘suit of 1951 in ‘1956 and: in 1957 the 
defendant éncroached ` ‘upon: “the 
‘and’ since’ then “he had*'been. continuing 


net nea : 


dence. - 


schë- r 


‘coming von 


3 A. 1. R- 


the defendant,- the plaintiffs . suit- has 
been dismissed.. Hence the second ap- 


peal by the. plaintiff. 


Be: Mr. ` Advocate-General, ` ap- 
pearing.. for the .. appellant, contended 


-that the judgment of. the court. of ap- 


peal .below is not in. accordance with ` 
law. _ According to him, the peon’s re- 
port in the execution .case (Exhibit.. 4) 


-which was considered, by, the trial court 
and is a material piece . of evidence has 


not been considered ` by. the lower appel- 


late court and, therefore, he: urged. that 


the case requires. fresh consideration, It. is 


- difficult . for me--to. accept . this , conten- 
‘tion. 


The lower ‘appellate © court has 
‘fully considered the. matter. as.-to . whe- i 


_ ther the., ‘defendant : abandoned ` the: suit 


land -of 1951. in. 1956 and thereafter. he 
took | possession of the suit. land in. 1957. 
that connection, : ‘the lower- appellate 


court considered the order. sheet; of: the 


execution: case filed by. the plaintiff, On 
April 18,.. 1958- the.” plaintiff decree-hol- 


der of the. suit of. 1951- had filed an. ap- 


plication .before the executing court: for 
of:. possession . by 
breaking: open the lock of the, house and 
the- same, prayer was- again . made by- a 
subsequent. „petition, .. on -November 27, 

The.. peon: ’S ‘Teport. (Exhibit 4) 


Which” is, dated: -J anuary: : > 30, 1961 shows 


that the: ‘defendant: ‘told him that he 
had: vacated: the ‘suit premises .but in . 
‘assertion ‘of the 


Jand ` 
in ‘possession’ of” t the land,” ` Exhibit- 4 


‘could have ` no: *ifnportaricė - -in this’ ‘case. 


Moreover,“ the’ peon’ has not -been ` exa- 


-Ynined . and:- therefore his statement in 


exhibit’ 4 esuld not ‘be admissible “in: evi- 
‘Though: the’. court of appeal Þe- 
low “has not mentioned Exhibit 4 in its 


judgment - but ‘there. is no doubt~in my_ - 

mind that- it' has. considered the ‘case. ‘of ` 
‘the: . plaintiff: and also the -entire’ 
dence in: that regard. The: plaintiff. has ` 
nowhere ‘come’. with. the story _ that after is 
J anuary 30; 
‘upon > the land: The: Court of ‘appeal 


eyi- 


“1961 : the - ‘defendant * came 


below ‘has ‘fully ` ‘considéred the ‘evidence 
as to` whether * the defendant: has’ been 
‘in’ possession. ‘of the ‘suit 
land from 1957 ‘arid on a consideration 
of -the ‘evidence on’ the. ‘record: ‘it ‘has 
come to the “conclusion: that the ` case’ 
set.-up..by-: the. -plaintiff is false and ac- 
cepted . ‘the. case „of the defendant. that 


he has. been coming..on .in adverse pos- 


session ‘of ‘the suit- land’ from ` 1947 and 
the suit ..was, therefore, ‘barred . -by . ne 
law of. limitation. “There. is, thus, . 


“substance - in the: contention, of leaned ae 


counsel . for. the . appellant that the judg:, 


Cn 


ms 
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3» Learned Counsel for the appel- 
lant next contended that the suit may 


be treated as an -application for execu-~ 


tion under Section 47 of the Code of 
Civil Procedure since the execution pro- 
ceedings in the previous case was dis- 
missed on February, 27, 1961 and the 
present suit was filed on December 23, 
1963 i. e. within three years of the in- 
stitution of the suit. In support o? his 
contention, learned counsel referrec to 
the decision of the Supreme Cour: in 
Merla Ramanna v. Nallaparaju, AIR 
1956 SC 87 and in M. P. Shreevastava 
v. Mrs. Veena, AIR 1967 SC 1193 end a 
decision of the Madras High Court in 
Lakshumanan Chetty v. Muthiah Chetty, 
AIR 1916 Mad 429. There is no dis- 
pute in this case that all questions aris- 
ing between the parties to the sui: re~- 
lating to execution, discharge or satis- 
faction of the decree shall be determin- 
ed by the executing court and not by a 
separate suit. The court is also em- 
powered under Section 47 of the Code 
of Civil Procedure to treat the proeeed- 
ing under this section as a suit or a 
suit as a proceeding subject to any ob- 
fection as to limitation or jurisdiction. 
In Ramanna’s case properties in excess as 
allowed by the decree were sold A 
suit was filed by one of the judgment- 
debtors to the effect that excess proper- 
fies could not be sold and for reccvery 
of possession of the same. It was held 
in that case that the question could be 
agitated only by an application tnder 
Section 47 of the Code of Civil Pr oce- 
dure and not in a separate suit. The 
Supreme Court granted relief to the 
plaintiff by treating the suit by the judg- 
ment-debtor as an application under Sec- 
tion 47. Learned counsel relied on the 
operative portion of the judgment which 
states that “treating the plaint as an 
execution application we direct that the 
properties mentioned in Schedule a to 
the plaint be partitioned and the res- 
pondents put in possession of 126 acres... 
în proceedings to be taken in the exe- 
cution of the orders”, Therefore, learn- 
ed counsel contended that the suit it- 
self could be treated es an application 
for execution. The expression “treating 
the plaint as an execution applica-ion” 
means treating the plaint as an aprlica- 
tion under Section 47 of the Code of 
Civil Procedure in the execution pro- 
ceedings. This case is, therefore, of no 
assistance to the appellant. 


4. In the case of M. P. Shreevas~ 
fava, AIR 1967 SC 1193 the question 
arose as to whether there could be a 


-~ proceeding under Section 47 witnout 


there being an application in execttion 
initiated by the decree-holder. 
1972 Pat/11 VW G4 


~ 


It was. 


TI. & SsCo, Ltd: v, Amrit Lal (B. N. Jha J.) 


ment of the court of appeal below is. held | 
not in accordance with law. c 


ve s SE ` an 
. 
a . a, ' e Q a 
` . ` 2 
- ` 


[Prs. 2-5] “Pat. 161 


in that case that à proceeding ` 
‘ under Section 47 of the Code of Civil 


Procedure. could be‘initiated by the judg- 


ment-deBtor even if there was no exe- 
cution application initiated by the de- 
cree-holder. This. case also, therefore, is 
of no ‘assistance for the decision ‘of the 
present case. 


t 


5. In the Madras case AIR 1916 i 


Mad 429 the District Judge, in ‘appéal, 
had dismissed the plaintiffs suit on the 
ground that the plaintiff instead 
suing for specific performance of con- 
tract should have made his application 
for execution. The High Court remand- 
ed the case to the District Judge for 
treating the suit as an application and 
then deciding the case. This case of 
course, no doubt, supports the conten- 
tion of learned counsel for the appel- 
lant but a question arises as to whether 
this was possible on the facts and in 
the circumstances of.the present case. 
In the first place, even according to the 
case of the plaintiff, the subject-matter 
of the suit of 1951 and that of the pre- 
sent suit was not identical nor was it 
possible on the evidence of this case 
to disintegrate the one frem the other. 
Therefore, even if the suit is treated as 
an application for execution, it is not 
possible to grant relief to the plaintiff 
in this case. Secondly, the plaintiff has 
come with a definite story that the 
defendant gave up possession of the suit 
land of 1951 in 1956 and thereafter the 
plaintiff came in possession and remain“ 
ed in possession till sometime in the 
year 1957 when it was dispossessed from 
the suit land by the defendant. On the 
allegations made in the plaint, therefore, 
no question of execution, discharge or 
satisfaction of the previous decree arises 
in the present case. The plaintiff’s cause 
of action is based on the dispossession 
made by the defendant in 1957 and, 
therefore, the plaintiff was entitled to a 


of .. 


-Š 


relief on the facts as made out in the -: 


plaint as was held in a Full 
decision of this Court in Kameshwar 
Prasad Singh v. Meghan Garain, AIR 
1951 Pat 187 (FB). In that case the 
plaintiff had made out a case that after 
redemption he came in possession of 
the suit property but suksequently he 


Bench ` 


was dispossessed by the defendant. It was ` 


found by the court -below that the 
mortgage in question had. not been re- 
deemed and the plaintiff had not come 
in possession but a decree for recovery 
of possession was granted on making 
payment of the mortgage dues. The 
Full „Bench held that on the case plead- 
ed by the plaintiff, the plaintiff could 
not be granted such a relief. There- 
fore, in my opinion, Section 47 of the 
Code of Civil Procedure could have no 
application on the facts of the present 
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case and the present suit could not be 
treated as an application in execution. 
. Hence, there is no substance in the côn- 


tention raised by learned counsel for 
the appellant. 

m f 

6. For the reasons. stated, above, 


the appeal fails and is, accordingly, dis- 
missed with costs. Hearing fee Rs. 55/-. 
‘ Appeal dismissed. 


= 


AIR 1972 PATNA 162 (V 59 C 40) 
<N, L. UNTWALIA AND AKBAR 
HUSSAIN, JJ. 

Dilwara Singh and others, Peti- 
tioners v. The State of Bihar and others, 


_:. Respondents. 


Civil Writ Jur. Case No. 
1969, D/- 10-8-1971. , 
u (A) Motor Vehicles Act (1939), Sec- 
‘tion 68-D (3) — An order approving or 
_ modifying a scheme is not required to 
“ be communicated either to the objec- 
tors or to the Corporation. AIR 1963 
SC 395, Dist. (Para 4) 
(B) Motor Vehicles Act (1939), Sec- 
tion 68-D — An order approving or 
modifying a scheme prepared by the 
Corporation is a judicial order, Hence 
the Successor authority has no power 
to review such order or to reconsider 
the objections and pass another order 
in respect of the same scheme. AIR 
1963 SC 1098, Foll, (Para 5) 


Assuming that he had such a power 
a mere issuance of notices to the objec- 
` tors that the matter will be reconsider- 
ed did not confer any right upon them 
to have the matter reconsidered or to 
have the matter reheard. If the suc- 
cessor authority decided to rehear the 
matte: he had equally a right to drop 
the decision of rehearing. That being 
so the scheme cannot be declared as 
invalid on the ground that the objec- 
< tors did not get a chance of rehearing 
‘ of the matter in -pursuance of the 
notices issued by the successor autho- 
ritv., (Para 5) 
Cases Referred: Chronological Paras 
(1963) AIR 1963 SC 395 (V 50) =- 
1962 Supp (3) SCR 713, Bachhit« 
- tar Singh v, State of Punjab 4 
(1963) AIR 1963 SC 1098 (V 50) = 
1964-1 SCR 220, Nehru Motor 
Transport Co-op. Society Ltd, v. 
State of Rajasthan 5 
Saptami Jha, for Petitioners; Tara- 
kant Jha (Standing Counsel No. 2), for 
the State; Lal Narayan Sinha, (Road 
Transport Corporation), Lakshman Saran 
- Sinha and R. P. Srivastava, for other 
Respondents, Pa 
RDER :— The petitioners in this 
writ application are owners of trans- 
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port vehicles which they ply for hire 
or -rèward on routes in the State of 
Bihar. i n 


, They are the operators who got 
their permits from the East Bihar Re-~ 
gional Transport Authority [respondent 
No, 3) at Bhagalpur. On the 7th J une, 
1967, by resolution No, 1541. the Bihar 
State Road Transport Corporation, 
hereinafter called ‘the Corporation’, pre- 
pared a scheme under Section 68-C of 
the Motor Vehicles Act, hereinafter 
called ‘the Act’. The said scheme was 
published in the Bihar Gazette on the 
26th July, 1967. Several objections 
were filed to that scheme by operators 
throughout Bihar plying their vehicles 
on grant of permits by the different 
Regional Transport .Authorities. The 
objections were heard on the 18th of 
October, 1967 as also on the 24th Octo« 
ber, 1967. According to the petitioner’s 
case, the hearing had not concluded, and 
the Transport Minister, who was au- 
thorised to hear the objections on be- . 
half of the State Government, went out 
of office on the 25th January, 1968. 
No information, according to the case 
of the petitioners, was given to them 
of any order having been passed by 

im. A new Ministry was formed on 
the 28th January, 1968, and under the 
orders of the new Transport Minister 
fresh notices were issued to the objec- 
tors; a copy of such notice dated 4-3- 


.1968 is Annexure 4 to the writ appli- 


cation. The matter was to be heard 
on the 30th March, 1968. This new 
Ministry also fell on the 28th March, 
1968. A Press note was issued on that 
date that the date fixed for hearing the 
objections on the 30th March, 1968 by 
the Minister (Transport) against the 
scheme of the Corporation published in 
the Bihar Gazette dated the 26th July, 
1967, for nationalisation of the bus 
routes was postponed and that the 
next date of hearing would be publish- 
ed, when fixed, in a Press note. The 
petitioner’s case further is that without 
fixing the next date of hearing and 
without concluding the hearing which 
commenced on the 18th October, 1967, 
the scheme was published in the Extra 
ordinary issue of the Bihar Gazette 
dated the 28th. May, 1969. Their grie- 
vance is that the scheme so published 
is invalid in law as it has been publish- 
ed without finalising the obiections 
raised by the petitioners, 


2. The State of Bihar is respon- 
dent No. 1 in this writ application. Both 
the Corporation and the State have 
filed their counter-affidavits: Both of 
them denv the assertion of the pet 
tioners that the hearing had not con- 
cluded on the 24th October, 1967. They 
say that the hearing had been conclud- 
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ed on that date and orders were reserv- 
ed by the then Transport Minister ..He 
passed the final “orders on the 18th 
January, 1968. A copy of this order 
has also been annexed by the petit.oners 
as Annexure 7 to the writ application. 


The State Government examined the 
matter after the fall of: the second 
Ministry and came to the conc_usion 


that the scheme had to be published as 
had been directed by the then Trans- 
port Minister in his order dated the 
18th January, 1968. Nothing more was 
to be done, and, the order of the Trans- 
port Minister being of a judicial nature, 
it could not be reviewed by the succes- 
sive Transport Minister of the second 
Ministry and all the notices (Annexures 
4. and 5) were ultra vires and illegal. 
The Corporation’s stand also is that the 
petitioners had knowledge of the order 
and the operators of the various re- 
fions in the State of Bihar were ecting 
in concert. When the scheme was about 
to be published, the operators of the 
Hazaribagh district filed Title Suit No. 
136 of 1968 in the court of the Subordi- 
nate Judge at Hazaribagh on the 2\1st 
November, 1968. An injunction order 
was obtained on that very date which 
was made absolute bv the trial court 
on the 9th January, 1939; but the Dis- 
trict Judge vacated the injunction 
order on the 24th May, 1969, and then 
only this scheme could be published on 
the 28th May, 1969. Thereafter, Muzaf- 
farpur operators filed Title Suit No, 68 
of 1969 in Muzaffarpur court on the 
28th May. 1969 and obtained an ac in- 
terim order of injunction on the 30th 


May, 1969. This ad interim order of 
injunction was vacated on the 19th 
July. 1969; and, six days thereafter 


the Bhagalpur operators filed the pre- 
sent writ application which was aċmit- 
ted on the 28th July, 1969; but no stay 
was granted, 


3. The frst question which has 
been pressed by learnəd Counsel for 
the petitioner is that the hearing of 
the objections, which had commenced 
on the 18th October, 1957, had not zon- 
cluded on the 24th October, 1967; and, 
without concluding tke hearing the 
then Transport Minister had no jurisdic- 
tion to pass an order on the 18th Janu- 
ary, 1968, disposing of the objections in 
the manner he did, and that was the 
reason that the succassor Transport 
Minister had decided to proceed with 
the hearing and conclude it. We do 
not feel persuaded to accept this argu- 
ment as correct.: It is obviously wrong. 
Tt is difficult to accept that the previous 
Transport Minister would have passed 
the order contained in Annexure 7 
without concluding the hearing. In the 
very first paragraph of the order, i{ is 
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mentioned that the hearing commenced. 
on the 18th October, 1967, but it was 
not concluded on that date, and, hence, 
with the consent of all the parties it 
was adjourned to the 24th October, 
1967, and, on that date the hearing was ` 
concluded and order was reserved. The 
statement in paragraph 9 of the show 
cause petition filed by the Corporation 
is amply supported by the order . con- 
tained in Annexure 7. The allegations 
of the petitioners in paragraph .12 of 
the petition have been controverted in 
that paragraph of the show cause peti- 
tion. Similar is the stand taken on 
behalf of the State of Bihar. In our 
opinion, therefore, the first point fails. 
It has got to be held that the hearing 
had concluded on the 24th October, 1967, . 
and thereupon, the previous . Transport 
Minister had passed the final order con- 
tained in Annexure 7 on the 18th Janu- : 
ary, 1968. This is further supported by’ 
the notice dated the 4th March, 1968 
(Annexure 4). This notice recites that 
the then Transport Minister had decid- 
ed to reconsider the matter and, for 
that purpose, had fixed the 30th of 
March, 1968, as the date of hearing. 
The Janguage used in Hindi is as under: 


“Aapaki aapatti par punah vichar 
karne ke live sunwayi ki tithi 30-3-1968 
ko 11 baje din me nishchit ki hai,” 


4. The second contention put 
forward on behalf of the petitioners is 
that the order dated the i8th January, 
1968, could not become final unless it 
was communicated to the petitioners. 
In support of this contention, reliance 
has been placed on a decision of the 
Supreme Court in Bachhittar Singh v. 
State of Punjab, AIR 1963 SC 395. In 
my opinion, there is no substance in 
this argument. The order, which was 
held to be not effective without com- ~ 
munication in the case before the 
Supreme Court, was entirely of a diffe- 
rent kind. 
Act wherein occur 
68-D, after hearing the -objections the 
State Government have to approve or 
modify the scheme. This must be by 
an order. The scheme, when it is ap- 
proved, becomes final only when it is 
published in the official gazette. A dis- 
tinction, therefore, must be maintained 
between the final order of the State 
Government under sub-section (2) of 
Section 68-D and the finality of the 
scheme under sub-section (3). There 
is no law that the order approving or 
modifying the scheme has got to be 
communicated either to the objectors or 
to the Corporation. This is apart from 
the fact that the various facts mention- 
ed in the counter-affidavit of the Cor- 
poration lend some support to the con= 
tention put: forward on its behalf that 


Under Chapter IVA of the `- 
Sections 68-C and ` 


` effect and leaving another 


<` later, e 
not provide for review of an approval’ 
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the petitioners had knowledge of the 
order, But that apart, we do not think 
that the order dated the 18th January, 
1968, required communication ~ to the 
petitioners ‘before it could be adopted 
as a final scheme on publication of the 
scheme in the Bihar Gazette, 


5. ‘ The third contention put for- 
ward on behalf of the petitioners is that 
once- the successor ‘Transport Minister 
had decided to rehear the matter, even 
assuming that it was a case of rehear- 
ing, the State Government eventually 
could not drop the idea of rehearing 
and publish the scheme on the-basis of 
the order dated the 18th. January, 1968. 
I have no difficulty in. rejecting this 
, argument also, as, in my opinion, it does 
not stand scrutiny. ‘Wanchoo, J., as he 
then was, delivering the judgment 
behalf of the Court in the case of Nehru 
Motor Transport Co-op. Society Ltd. v. 
"State of -Rajasthan, AIR 1963-SC 1098 
_has said at page 1100, column 1, in para- 
‘graph 6: ; 
. "There is no doubt .that a draft 
scheme has tò be considered as a whole 
and all objections to it have to be 
decided before it can be approved by 
‘the State Government or by the officer 
appointed in that behalf and the Act 
does not envisage approving’ of a part 
_of the scheme once and putting it into 
part unap- 
- proved and left over for enforcement 
It is also true that the Act does 


once given by the Legal Remembrancer, 
. though he may be entitled .to correct 
any clerical mistakes or inadvertent 
slips that may have crept in his order. 
“Tt is also true that the Legal Remem- 


brancer when considering’ the objections. 


has to exercise his own judgment sub- 
ject to any directions that the High 
Court might give on questions of law 
relating to a particular draft-scheme. 
- But we do not think that this is a case 
“where the draft-scheme has been ap- 
proved in part and another part of it 
has been left unapproved to be taken 
up later; nor is this a case where the 
Legal Remembrancer abdicated his own 
judgment or reviewed his earlier deci- 
sion when he proceeded to reconsider 
the matter after the High Court had 
set aside the scheme as published under 
Section 68-D (3) of the Act on June lô, 
1962.” i 


The said observation clearly indicates 
that the nature of the order passed by 
the State Government, and in this case 
the Transport Minister on behalf of 
the State Government, is judicial. 
The objections are dealt with and there- 
after the scheme prepared by the Cor- 
poration is either approved. or modified. 
If such an order was a judicial order, 
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then the third contention put forward 
on behalf of the petitioner has got ‘to 
be rejected on two . grounds. Firstly. 
the successor Transport ` Minister had 
no power to review such an order or to 
reconsider the objections and pass an~ 
other order in respect of`the scheme. 
Secondly, even assuming that he had 
such a power, a mere issuance of notices 
to the objectors that the matter will be 
reconsidered did not confer any right 
upon them to have the matter recon- 
sidered. or to have the matter reheard 
if the State Government acting through 
the successor Transport Minister decid- 
ed to rehear., the matter, they had 
equally a right to drop their decision 
of rehearing. The effect of dropping 
their decision to rehear the matter 
would be that the order of the Trans- 
port Minister passed on the 18th Janu- 
ary, 1968 did not lose its finality even 
though assuming, although not admit- 
ting, that it could be reviewed by a suc- 
cessor Transport Minister. In either 
view of the matter, we fail to under- 
stand how the. scheme published in the 
Bihar Gazette dated the 28th May, 1969, 
can be declared to be invalid’ on the 
ground that the petitioners did not get 
a chance of reconsideration and rehear- 
ing of the matter in pursuance of the 
notices (Annexures 4 and 5), 

6,- For the reasons stated above, 
the application fails and is dismissed 
with costs; hearing fee is assessed at 
Rs. 100/- (one hundred) only payable to 
respondent No, 1, l i 


Petition dismissed. 
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B. D. SINGH, J. . 
Ram -Narayan Yadav, Petitioner v. 
Garib Yadava and others, Respondents. 


Civil Writ Jur. Case No. 564 of 1971, 
D/- 5-8-1971. ` 


(A) Constitution of India, Art, 226 
— Suppression of material facts — The 
rule of the Court requiring uberrima 
fides on the part of an applicant for 
am ex parte issue of rule nisi or other 
process, should only be used in a case 
which bring conviction in the mind of 
the Court that it has been deceived. Be- 
fore coming to the conclusion a careful 
examination of the facts is required. 
AIR 1958 Pat 181, Distinguished, 


: (Para 14) 
(B) Bihar Panchayat Election Rules 
(1959), Rules 77, 75° — Verification 


to election petition — Provisions of the 
rules are mandatory — Failure to com- 
ply with the provisions read with O. 6 
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Rule 15 must result in the summazy 
dismissal of the election petition. (X- 
Ref :-- Civil P. C. (1908), Order 6, Rule 
15), Case law discussed. 
(Paras 15, 16, 7, 8, 3) 
Fact that counter affidavit filed by 
election petitioner complied with afor2~ 
said provisions are immaterial if they 
are filed beyond period o? limitation as 
prescribed under R. 72 fcr filing elez- 
tion petition. The provisions contained 
under the Representation of the Peorle 
Act are not in pari materia with the 
provisions contained undar the Rules 
75, 77 and hence the principle of a>- 
propriate amendment of verification 
which is permissible under that Act 
cannot be engrafted upon rules 75 and 
77 of the Rules. (Para 15) 
(C) Bihar Panchayat Election Rul2s 
(1959) Rule 87 — Inspection or recount- 
ing of the ballot papers — Under Rue 
87 the Tribunal does have power <0 
order inspection and recounting of tke 
ballot papers in an appropriate case. 
AIR 1971 Pat 10 (FB), Rel, on. Case law 
discussed, (Paras 17, 20, 21) 


Although an inspection of ballot 
papers cannot be ordered as a matter 
of course and every effort must be mace 
to maintain the secrecy of the ballot 
papers, all that is necessary to justity 
a scrutiny and recounting of the ballot 
papers is that the Election Tribunal 
must, in the circumstances of the case 
before it, feel satisfied that complece 
justice cannot be done between the par- 
ties unless a recount is held, Such 
satisfaction may be obtained by tke 
Tribunal not merely from the evidence 
adduced before it, but alsc on the bass 
of the conduct of the parties. (Para 28) 
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Kanhaiya Prasad Verma, Kamla 
Kant Prasad and Shambhu Nath Jha, 
for Petitioner; Balbhadra Prasad Singh, 
Pradyumna Narain Singh and Tara 
pee Jha (for the State), for Respon< 

ents. 


ORDER :— This application under 
Articles 226 and 227 of the Constitution 
of India by the sole petitioner, Ram 
Narayan Yadav, is directed against the 
order dated the 3lst March, 1971, pas- 
sed by the Election Tribunal (respon- 
dent No. 3) (Annexure ‘2’) setting aside 
the petitioner’s election as Mukhiya of 
Nanaura Gram Panchayat and declar- 
ing Garib Yadava, respondent No. l, as 
duly elected Mukhiya of the said 
Panchayat in place of the petitioner. 


2 The petitioner along with res- 
pondent No, i, and three persons had 
filed their nomination papers on the 2nd 
June, 1969, for election of the Mukhiya 
of the said Panchayat, Subsequently, the 
Other three candidates withdrew their 
nomination. Therefore, the petitioner 
and respondent No, 1 alone were left 
in the field for contest for the post of 


Mukhiya. According to the programme 
the polling for the election was held 
on the 30th October, 1969. The peti- 


tioner secured 838 votes while respon- 
dent No, 1 secured 781 votes. There- 
fore, the petitioner was declared elected 
as mukhiya by a margin of 57 votes on 
On the 29th November, 
1969, respondent No, 1 under Rule 72 
of the Bihar Panchayat Election Rules, 
1959 (hereinafter referred to as ‘the 
Rules’) filed an election petition (An- 
nexure ‘l’) before respondent No. 3 
against the election of the petitioner 
within thirty days from the date of 
result of the election. Since the affida- 
vit of the said petition was not in pro- 
per form respondent No. 1 swore an- 
other affidavit and filed the same on the 
rd March, 1970. 


The main grounds for setting aside 
the election of the petitioner are al- 
leged in paragraph 4 of the election 
petition. Respondent No. 1 alleged that 
at booth Nos, 49‘ and 50 votes were 
east on false impersonation in the names 
of dead and absentee voters. Further 
voters were brought at the booth on 
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hired. bullock-carts by the petitioner. 
Location of booth No, 51 -was changed 
just before the date of election due to 
which large number of voters of res- 
pondent No, 1 could not cast their votes 
in confusion. Respondent No. 1 fur- 
ther stated therein that inspection and 
scrutiny of ballot papers of booth Nos. 
49 and 50 would reveal that votes of 
dead and absentee voters had been cast 
on those two booths in favour of the 
petitioner. On the 12th September, 
1970, respondent No. 1 filed an applica- 
tion before respondent No, 3 for an 
order for inspection and scrutiny of 
the ballot papers —— vide Annexure D to 
the counter affidavit filed on behalf of 
respondent No. 1 


This application was objected by 
the petitioner in his petition dated the 
16th September, 1970, Annexure E of 
the aforesaid - counter-affidavit. How- 
ever, by order dated 26th March, 1971, 
and 27th March, 1971, respondent No. 
3 inspected the ballot papers, scrutinis- 
ed and recounted them. On recounting 
he found that respondent No, 1 had se- 
cured 780 votes whereas the petitioner 
had secured only 773 votes. Thus, res- 
pondent No. 1 had in fact secured 7 
votes more ‘than the petitioner ard 
thereafter he passed the impugned 
order. As mentioned above, the peti- 
tioner, aggrieved by the said order, 
has come up to this Court impleading 
Garib Yadav, Election Officer (B.D, C.) 
Keoti Ranway, Election Tribunal, Dis- 
trict Magistrate, and Director, Gram 
Panchayat, as respondents 1 to 5 res- 
pectively, and obtained the rule. By 
order dated the 10th May, 1971, the 
operation of the order dated the 31st 
March, 1971, passed by respondent No. 
3, was stayed till the decision of this 
case, 

3. On receipt of notice, respon- 
dent No. 1 appeared and filed counter 
affidavit dated the 28th June, 1971. 

4. Mr. K. P. Verma, learned 
Counsel appearing on behalf of the 
petitioner, has challenged the impugned 
order chiefly on two grounds, namely, 
(i) respondent No, 3 erred in not dis- 
missing the election petition of respon- 
dent No.. 1 summarily under Rule 77, 
since the election petition was not duly 
verified and was contrary to the man- 
datory provisions contained in Rule 75 
of the Rules; and (ii) he further erred 
in allowing inspection and recounting 
of the ballot papers without any mate- 
rial on the record justifying his order 
wherein he ignored the well-established 
principle regarding the importance of 
the secrecy of the ballot papers. 


5. I will consider these two 
points in the order in which they have 
been urged. The relevant provisions 
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regarding the verification and the con- 
tents of the election petition is to be 
found under Rule 75 of the rules which 
reads as :— 

“(1) An election petition shall con- 
tain a concise statement of the material 
facts on which the petitioner relies and 
shall, where necessary, be divided into 
paragraphs numbered consecutively. It 
shall be signed by the petitioner and 
verified in the manner laid down in 
the. Code of Civil Procedure, 1908 for 
the verification of pleadings, 

(2) (a) The. petition shall be ac- 
companied by a list signed and verified 
in like manner setting forth full parti- 
culars of any corrupt or illegal practice 
which the petitioner alleges, including 
as full statement as possible as to the 
names of the parties alleged to have 
committed any corrupt or illegal prac- 
tice and the date and place of the com- 
mission of each such practice, 

(b) The election Tribunal may, upon 
such terms as to costs and otherwise as 
it may direct, at any time, allow the 
particulars included in the said list to 
be amended or order such further and 
better particulars in regard tp any 
matter referred to therein to be furnish- 
ed as may, in its opinion, be necessary 
for the purpose of ensuring a fair and 
effectual trial of the petition: 


Provided that the Election Tribu- 

nal shall not by means of any such 
amendment allow particulars to be fur- 
nished of any corrupt or illegal prac- 
tice other than a corrupt or illegal prac- 
tice set forth in the list furnished by 
the petitioner under clause -(a).” 
The provisions for verification of plead- 
ings in the Code of Civil Procedure 
(hereinafter referred to as ‘the Code’) 
is to be found in Order VI, Rule 15 of 
the Code, after substituting clause (1) 
of Rule 15 according to the amendment 
made by this Court. It reads as:— 

“(1) Save as otherwise provided by 
any law for the time being in force, 
the facts stated in every pleading shall 
be verified by solemn affirmation or on 
oath of the party or of any of the par- 
ties pleading or of some other person 
proved to the satisfaction of the Court 
to be acquainted with the facts of the 
case, before any officer empowered to 
administer oath under Section 139 of 
the Code. 


(2) The person verifying shall spe- 
cify, by reference to ‘the numbered 
paragraphs of the pleading, what he 
verifies of his own knowledge and what 
he verifies upon information received 
and believed to be true.. 

(3) The verification shall be signed 
by the person making it and shall state 
the date on which and the place at 
which. it was signed.” 
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6. Rule 77 lays down amongst 
other that if there is any failure to 
comply with -the provisions of sub-rule 
(1) and clause (a) of sub-rule (2) of 
Rule 75, the Election Tribunal shall 
Summarily dismiss the election petiticn. 


T. It is firmly established by a 
series of decisions of this Court that 
the provisions under Rules 75 and 77 
are mandatory. If there is -failure to 
comply with the provisions of sub-rule 
(1) and clause (a) of sub-rule (2) of 
Rule 75, the Tribunal is‘ bound to d5- 
miss the election petition summarily 
after givin:; an opportunity to the pezi- 
tioner to be heard as laid down under 
proviso to Rule 77. In this connection 
learned Counsel for the petitioner relied 
on the case of Satyanand Singh v, Buja- 
Jal Singh, 1967 BLJR 439 where Nara- 
simham C, J. and A. B. N. Sinha, J, (as 
they then were) while construing Rulss 
75 and 77 of the Rules, held that mo 
discretion seems to have been left wizh 


the Election Tribunal where there is 
non-compliance with the provision o072f 
- Rule 75 (1) and (2)(a) The Election 


Tribunal ought to dismiss the election 
petition summarily under Rule 77 of 
the Rules for non-verification of the 
petition and the list as required by law. 
He also referred to unreported judgment 
disposed of by U. N. Sinha, J. (now 
Chief Justice of this Court) on 19-12- 
1966 in the case of Upendra Jha v. Kiru 
Khan (C. W. J. C. 28 of 1965 (Pat ) 
where his Lordship held in paragraph 
4 of the judgment that although the 
elected Mukhia had not taken any pre- 


liminary objection, challenging the 
verification of the election petition, 
nevertheless, on the election petition, 


as it stood, the election petition ought 
to have been summarily dismissed. It 
was the duty of the Election Tribunal 
to summarily dismiss the election peti- 
tion for non-compliance of the requirz- 
ments of Rule 75 (1). 


8. Reliance was also placed cn 
unreported judgment delivered by G, N. 
Prasad, J., on 7-2-1967 in the case 
of Kusum Lal Yadav v. Sihip Lal Yadev 
(C. W. J. C. No, 549 of 1966 (Pat)) wo 
after reviewing the various decisioms 
including those referred to above, came 
to the same conclusion. He further 
observed in paragraph 10 of the judg- 
ment: “So far as the Representaticn 
of the People Act is concerned, it is 
now well settled that the provision as 
to verification of the election petition is 
directory and not. mandatory. There- 
fore, it must follow as a necessary cø- 
rollary that the Election Tribunal has 
power to allow appropriate amendment 
in the verification. The same principle 
cannot be engrafted upon Rules 75 and 
77 of the present Rules, because tke 
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view which has consistently been held 
in this Court is that Rule 77 is manda- 
tory, and not merely directory, and the 
failure to comply with the provisions 
of Rule 75 must necessarily have the 
consequence of summary dismissal of 
the election case.” 


_ 9% In the case of Phani Bhusan 
Singh v. The Election Tribunal, Dhan- 
bad (C. W. J. C. 98 of 1971 (Pat)) de- 
livered on 28-6-1971, I had also an op- 
portunity of construing the provisions 
contained under Rules 75 and 77 of 
the Rules, and relying on the decisions 
referred to above, I also came to the 
same conclusion in my judgment. In 
Phani Bhusan Singh’s case I had fur- 
ther observed that reading Rules 75 and 
77 together, the intention of the rule- 
making authority was clear that if the 
election petition was not verified in ac- 
cordance with the provisions contained 
under Rule 75 read with Order VI, Rule 
15 of the Code, no discretion is left 
with the Tribunal, he is duty bound to 
dismiss the election petition summarily. 
On this point the provisions contained 
under the Representation of the People 
Act are not pari materia with the pro- 
visions contained under Rules 75 and 
77 of the Rules, No question of sub- 
stantial compliance of verification in 
the election petition arises, under these 
rules. In Phani Bhusan Singh’s case I 
further observed that it may prima 
facie appear as harsh to dismiss an elec- 
tion petition on the ground of mere 
technicality, but in reality it is not so, 
since it is grounded on certain principle 
of law. In the case of Jagan Nath v. 
Jaswant Singh, AIR 1954 SC 210, Maha- 
jan, C. J. who delivered the judgment 
for the Court, observed at page 212: 
“The general rule is well settled that 
the statutory requirements of election 
law must be strictly observed, and that 
an election contest is not an action at 
law or a suit in equity but is a purely 
statutory proceeding unknown to the 
common law and that the ccurt posses- 
ses no common law power. It is also 
well settled it is a sound principle of 
natural justice that the success of a 
candidate who has won at an election 
should not be lightly interfered with 
and any petition seeking such inter- 
ference, must strictly conform to the 
requirements of the law. ... see se” 


10. Mr, Balbhadra Prasad Singh, 
learned Counsel appearing on behalf of 
the respondent No. 1 has not challeng- 
ed the correctness: of the various deci- 
sions referred to above, but he vehe- 
mently contended that the application 
of the petitioner under Articles 226 and 
227 of the Constitution of India should 
be summarily dismissed on the simple 
ground that the petitioner had not an- 
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nexed the true copy of the election 
petition which was filed by respondent 
No. 1 under Annexure ‘l’. He urged 
-that in Annexure ‘l’ the petitioner had 
omitted several portions of the petition 
which was filed by respondent No. 1, 
and has substituted some portions which 
are not to be found in the original. He 
referred to paragraph 3 of the petition 
wherein it is stated that the true copy 
of the election petition was enclosed as 
Annexure ‘I’. In paragraph 4 the peti- 
tioner stated that the election petition 
was neither on solemn affirmation nor 
on affidavit and it was not stated as to 
where the verification was made and it 


was also not stated as to which para- _ 


graphs were true to knowledge and 
which were based on informations be- 
lieved to be true. In paragraph 5 he 
further stated that the election petition 
was fit to be dismissed, because there 
was no verification at all as regards the 
list of particulars of the corrupt prac- 
tices. 

11. Mr. Singh pointed out that 
în Annexure ‘I’ after the relief portion 
contained under paragraph 6, the peti- 
tioner deliberately left out the verifica- 
tion which reads as:— . 

“J Garib Yadava,.son of Ranglal 
Yadava resident of village Nanaura do 
hereby affirm that the statements made 
in the petition are true to the best of 
my knowledge.” 

Similarly, he left out the affidavit por- 
tion which reads as noted below and 
which is dated 29-11-1969 :— 

“I, Garib Yadava son of Ranglal 
Yadava resident of village Nanaura, 
Police station Keoti Ranway, district 
Darbhanga aged about 42 years do here- 
by solemnly affirm as follows: 

1. That I am petitioner and am ac- 
quainted with the facts of the case. 

2. That the statements made in 
paragraphs 1, 2, 3 and 5 are true to the 
best of my ‘knowledge and those in 
ator (2) are true to the best of my 
elief.” 


‘In the original application at the end 
of the list of dead and absentee voters 
there is following affidavit which . has 
also been omitted in Annexure ‘l’:— 


“I, Garib Yadava son of Ranglal 
Yadava of village Nanaura, police sta- 
tion Keoti Ranway district Darbhanga 
aged about 42 years do hereby solemnly 
aia as follows :— 

That I am petitioner and I know 
the fee ‘of the case, 


2. That the particulars given in 
this list are true to the best of my in- 
formation.” 

In the original application after the 
description of the corrupt practices con- 
tained under Scehėdule 2, 
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other affidavit dated 29-11-1969 which 
reads as:— 

“I Garib Yadava son of Ranglal 
Yadava resident of village Nanaura, 
police station Keoti Ranway district 
Darbhanga aged about 42 years do here- 
by solemnly affirm and say as follows:— 

1, That I am petitioner in this case. 

2. That the particulars given in 
this list are true to my knowledge.” 
This also is omitted in Annexure ‘1’ and 
instead verification is substituted which 
is to the following effect :— 

"I do hereby verify that the. con- 
tents of the above petition are true to 
the best of my knowledge and belief.” 

12. ` Mr. Singh also pointed out 
the affidavit which was filed befcre the 
Tribunal by o No. 1 on the 
3rd March, 1970, and .a true copy of 
which respondent No. i has marked as 


Annexure ‘C’ to the. counter affidavit. 
It reads as:— , 
"I Garib Yadava son of Ranglal 


Yadava resident of village Nanaura. 
P. S. Keoti, district Darbhanga aged 
about 42 years do hereby solemnly af- | 
firm and declare as follows: 

1. That I have filed the election 
petition No. 15 of 69 against Ram Nara- 
yan Yadava and others before the Elec- 
tion Tribunal, Darbhanga (Gram Pan- 
chayat). and I am acquainted with the 
facts of the case. 


2. That the statements made in 
paragraphs 1, 2, 3, 4(a), 4(b), and 5 of 
the said petition are true to the best of 
my knowledge and those in 4 (c) 4 (e) 
and 4(h) are true to the best of my 
information and those in paragraphs 4 
(d), 4 (f) and 4(g) are true to the best 
of my belief,” 


Mr, Singh urged that this affidavit also 
the petitioner had suppressed in his peti- 
tion, He then referred to paragraph 4 
of the counter affidavit wherein it was 
stated by respondent No. 1 that the 
statement made by the petitioner in 
paragraph 4 of the writ petition was 
false, In Annexure ‘P’ the .- petitioner 
had suppressed the facts relating to the 
verification and affidavit of the election 
petition by not annexing certain pages 
of it. Mr. Singh urged that although 
it was specifically pointed out to the 
petitioner that Annexure ‘l’. was not 
the true copy of the original petition, 
the petitioner did not take any step in 
the matter to undo the wrong commit- 
ted by him which necessitated the res- 
pondent No. 1 for moving this Court 
for calling for the original records from 
the office of the Election Tribunal. 
After the same was received by this 
Court, the above supression of the mate- 
rial facts in Annexure ‘i’ was revealed. 
In the circumstances, he urged that the 
petitioner had deliberately suppressed 
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those material facts. Therefore, on 
that ground alone, the petitioner’s ap- 
plication deserves to be thrown out In 
order to find support to his contention. 
he referred to the case of King v. Gene- 
ral Commrs, for the purposes of the 
Income-tax Acts for the District of 
Kensington, (1917) 1 KBD 486, wiere- 
_ fin Viscount Reading, C. J. observed at 

pages 495 and 496: “Where an ex arte 
application has been made to this Court 
for a rule nisi or other process, iz the 
Court comes to the conclusion tha: the 
affidavit in support of the applicatior. was 
not candid and did not fairly state the 
facts, but stated them in such a way 
as to mislead the Couct as to the true 
facts, the Court ought, for its own pro- 
tection and to prevent an abuse of its 
process, to refuse to proceed any fur- 
ther with the examination of the merits. 
This is a power inherent in the Court, 
but one which should only be used in 
cases which bring conviction to the 
mind of the Court that it has been de- 
ceived. Before coming to this ccnclu- 
sion a careful examination wil be 
made of the facts as they are and as 
they have been stated in the applicant’s 
affidavit, and. everything will be heard 
that can be urged to influence the view 
of the Court when it reads the <ffida- 
vit and knows the true facts. Bat if 
the result of this examination and hear- 
ing is to leave no doubt that the Court 
has been deceived, then it will refuse 
to hear anything further from the ap- 
plicant in a proceeding which has only 
been set in motion by ‘means f a 
misleading affidavit.” Learned Ccunsel 
submitted that the above principle was 
also applied in the case of Ram Saran 
Sharma v. State of Bihar, 1958 3LJR 
5901 = (AIR 1958 Pat 181) in an appli- 
‘cation under Article 226 of the Con 
stitution of India where Ramaswami, 
C. J.. and Raj Kishore Prasad, J. (as 
they then were) held at page 532 in 
paragraph 4:— 


wish =o go 
argument be- 


“We do not, however, 
Fnto the merits of this 
cause we consider that the application 
must fail upon the ground that there 
is suppression of material facts b~ the 
petitioner and the petitioner is not en- 
titled to the grant of a writ. To put it 
differently, there is want of uberrima 
fides on the part of,.the petitioner. and 
the grant of a writ being in the rature 
of a discretionary relief cannot be piven 
fn this case. It was contended b7 the 
learned Government Advocate that 
there was a deception practised b7 the 
petitioner. It was pointed out that the 
licence was taken out by the peti-ioner 
on the 13th of August, 1956, thoush 13 
days before the Commissioner had re- 
voked his sanction. Ii was also voint- 
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ed out that the licence was not actual- 
ly signed by the District Magistrate but 
by the. Second Officer, and it was 
stated by the learned Counsel for the 
opposite party that no order of the Dis- 
trict Magistrate was issued granting 
licence to the petitioner. It was argu- 
ed, therefore, that material facts have 
not been disclosed in the application and 
that the circumstances suggested that 
there was deception practised by the 
petitioner in obtaining the licence on the 
18th of August, 1956, from the office of 
the District Magistrate. In our opinion, 
therefore, the conduct of the petitioner 


‘Js not above board, and there has been 


suppression of material facts and such 
conduct disentitles the petitioner from 
obtaining relief by way of a writ under 
Article 226 of the Constitution. The 
matter has been put very clearly by 
the English Court of Appeal in 1917-1 
KBD 486........c00. 


. IB. On the other hand, Mr. 
Verma appearing on behalf of the peti- 
tioner, submitted that the petitioner 
had annexed the copy of which the 
petitioner had received from respondent 
No. 1 after he had filed it before res- 
pondent No. 3. However, he conceded 
that the petitioner ought to have been 
careful and ought to have compared 
the same with the originel petition. He 
regretted the mistake committed by 
him, As regards non-enclosure of affi- 
davit dated the 3rd Merch, 1970, he 
urged that since it was 
the period of limitation it was not at 
all material for the purpose of the con- 
sideration of this application before 
this Court. He further submitted that 
it was not deliberate on the part of the 
petitioner and he never practised decep- 
tion on the Court. He also submitted 
that in the decisions referred to above, 
it is held that it is not necessary for ` 
the petitioner to raise ‘objection regard- 
ing the verification. The Election Tri-. 
bunal is bound to dismiss the applica- . 
tion suo motu if he finds that the 
verification is not in accordance with 
law. Therefore, he urged that it is 
not a fit case for throwing out the ap- 
plication of the petitioner summarily 
merely on the grounds of those omis- 
sions of verification and affidavit in 
Annexure ‘l’ as pointed out by Mr. 
Singh. 


14, In my view, the submission 
of Mr. Verma appears to be sound. In 
(1917) 1 KBD 486 (Supra) the relevant 
portion of which I have quoted earlier, 
clearly mentions that the rule of the 
Court requiring uberrima fides on the 
part of an applicant for an ex parte, 
should only be used in a case which 
bring conviction in the mind of the 
Court that it has been deceived. Be- 
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fore coming to the conclusion a careful 
examination of the facts is required. 
In the instant case it may further be 
noticed that the application is also 
under Article 227 of the Constitution of 
India, under which this Court is con- 
ferred power of superintendence over 
all Courts.and Tribunals. If certain il- 
legalities are brought to the notice of 
this Court under the impugned order 


(Annexure ‘2’) of the Election Tribunal — 


respondent No. 3, this. Court would not 
ignore it, and would not allow the il- 
legalities to be perpetuated. It may 
further be observed that in 1958 BLJR 


591 = (AIR 1958 Pat 181) (Supra) their’ 


Lordships were dealing with an appli- 
cation under Article 226 of the Consti- 
tution of India, The application before 
them, was also not under Article 227 
of the Constitution of India. In that 
view, the observation of their Lordships 
in that case is not applicable to the in- 
stant case. It will suffice to give a 
warning to the petitioner to be careful 
in future while giving a true copy of 
the original while swearing an affidavit. 
With the above observation now I pro- 
ceed to examine the submissions of the 
parties on merit, 


15. Heneceforward I will refer to 
the original election petition. The veri- 
fication and the affidavit on the election 
petition affirmed on solemn affirmation 
by respondent No. 1 on the 29th Nov- 
ember, 1969 which I have quoted ear- 
lier, are obviously not in accordance 
with provisions contained under Rule 75 
of the Rules read with Order VI, Rule 
15 of the Code. The relevant portion 
of the said affidavit read as:— 


“That the statement made in para- 
graphs 1, 2, 3 and 5 are true to the 
best of my knowledge and those in 
paragraphs are true to the best 
of my belief.” 


Order VI, Rule 15 (2) of the Code re- 
quires that the person verifying shall 
specify, by reference to the numbered 
paragraphs of the pleading, what he 
verifies of his own knowledge and what 
he verifies upon information received 
and believed to be true. It may also 
be noticed that in the affidavit quoted 
above, it is not specified by reference 
to those numbered paragraphs which 
are true to the best of his belief. It is 
simply mentioned in the affidavit “and 
those in paragraphs are true to the best 
of my belief.” Which are those para- 
graphs, are not specified at all. In the 
affidavit there is further infirmity that 
therein it is not mentioned the- place 
at which it was signed ` which -is re- 
quired under Order VI, Rule 15 (3) of 
the Code 
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16. Mr, Singh, however, referred 
to the supplementary affidavit which was 
filed by respondent No. 1 on the 3rd 
March, 1970. No doubt, paragraph 2 
of the said affidavit which I have quoted 
earlier a copy of which also has heen 
marked as Annexure ‘C’ to the counter 
affidavit, is in accordance with the re- 
quirements contemplated under Order 
Vi, Rule 15 (2) of the Code. But it may 
be noticed that the same was filed be- 
yond the limitation prescribed under 
Rule 72 of the Rules, which provides 
that an election petition against a re- 
turned candidate shall be presented to 
the Election Tribunal, within thirty cays 
from the date of declaration of the 
result of the election. If the Tribunal 
had taken it into account, he has erred 
in doing so. Virtually it amounts to 
allowing amendment of the election peti- 
tion, which was filed by respondent No. 
1, On 29-11-1969. G, N. Prasad, J. in his 
Judgment in C. W, J. C. 549 of 1966 
(Pat) which I have referred to earlier, 
has specifically laid down that the prin- 
ciple of appropriate amendment of 
verification which is permissible under 
the Representation of the People Act can- 
not. be engrafted upon Rules 75 and "77 
of the Rules. In that view, in my opi- 
nion, the Tribunal has committed an 
error in taking into consideration the 


affidavit which was filed on the 3rd of 


March, 1970. Even in this affidavit the 
place at which it was signed, is not 
mentioned which is required under 
Order VI, Rule 15 (3) of the Code, In 
that circumstance, in my opinion, the 
Election Tribunal ought to have dismis- 
sed the election petition summarily 
under Rule 77 of the Rules. 


17. Now I advert to the conside- 
ration, as to whether it was a fit case 
in which the Tribunal would have al- 
lowed inspection and re-counting of the 
ballot papers. In the past a Division 
Bench of this Court constituted by Unt- 
walia and S. N. P. Singh, JJ. in the 
case of Maksudan Ram v. Kamla Pra- 
sad, AIR 1967 Pat 305 had held thag 
the Election, Tribunal had no power to 
order inspection or re~-counting of the 
ballot papers in the Gram Panchayat 
election under Rules 82, 86 and 87 of 
the Rules. The judgment .of their 
Lordships was, however, overruled by 
a Full Bench of this Court in the case 
of Rasik Lal Yadav v. Bhola Prasad 
Mandal, AIR 1971 Pat 10 (FB) where, 
in it was held that “it is true that the 
rules do not specifically provide for a 
scrutiny and a re-count of the ballot 
papers at the stage of an election peti- 
tion but on that ground alone, it would 
not be legitimate to hold that the Elec- 
tion Tribunal has absolutely no power 
to scrutinise or re-count the ballot 
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papers relating to the election wnich 
is under challenge before it. Rule 87 
appears to me to be sufficient to invest 
the Tribunal with the necessary powers 
relating to the scrutiny and re-count of 
the ballot papers.” In that view, now 
it cannot be challenged that a Tribtnal 
has no power to order: inspection and 
re-counting of ballot papers in an ap- 
propriate case. Mr. Singh submitted 
that in the instant case respondent No. 
1 had made out a clear case for the 
order of inspection and re-counting of 
ballot papers, and the Tribunal had 
correctly allowed inspection and re- 
counting of the ballot papers. He re~ 
ferred to sub-paragraph G of parag? aph 
4 of the election petition, wherein -t is 
stated that on inspection and scrutiny of 
the ballots of booth Nos. 49 and 5), it 
would be clear that the votes of the 
dead and absentee voters had been cast 
at booth Nos, 49 and 50 in favour of 
petitioner (who was respondent No. 1. 
before the Tribunal). He then drew 
my attention to the petition dated the 
12th September, 1970 (Annexure 'I”? to 
the counter Affidavit) which respondent 
No. 1 had filed before the Tribunal for 
an order of inspection and scrutiny of 
ballot papers. In the petition -inter 
alia it is stated that the petitioner had 
obtained votes of dead and absentee 
persons by corrupt practices and pre- 
sent respondent No, 1 would have se- 
cured majority of votes. The petition 
further mentions that in the election 
petition the prayer was already made 
for inspection and scrutiny of the bal- 
lot papers and that a large number of 
bogus’ votes in respect of dead persons 
were polled at the booths and the list 
of the dead persons in respect of whom 
bogus votes were cast, have been given 
in the election petition. Therefore. it 
was submitted that it was just and 
proper that the ballot papers, which 
the petitioner had received as well as 
the rejected ballot papers be inspected 
and scrutinised, 


18. This petition was objectel to 
by the petitioner by his petition cated 
the 16th September, 1970 (Annexure ‘E’ 
to the counter affidavit) wherein x is 
stated that respondent No, 1 was not 
entitled to inspection, unless some evi~ 
dence was adduced. It was further 
mentioned therein that the other grounds 
were mentioned in the election petition, 
and unless they were waived inspec- 
tion could be allowed (sic). This peti- 
tion was replied by respondent No. 1 by 
petition dated the 28th January, 1971 
(Annexure ‘EF’ to the counter affidavit) 
wherein inter alia it was stated that res- 
pondent No. 1 had waived other grounds 
regarding corrupt and illegal prac: sices, 
and also did not want to lead evicence 
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on those points, and further reiterated 
his prayer for inspection, scrutiny and 
re-counting of the ballot papers for 
booth Nos. 49 and 50. In the circum- 
stance, it is urged that the petitioner 
himself had conceded that the inspec- - 
tion may be allowed if respondent No. 
1 had waived other grounds. In my 
opinion, that does not mean that the 
petitioner had conceded to the inspec- 
tlon of ballot papers. On the other 
hand from paragraph 3 o2 the petition 
dated the 16th September, 1970, it is 
clear that his view was that the inspec- 
tion was not permissible at all as laid 
down in 1967 BLJR 439 (Supra). Sim- 
ply by that petition the petitioner 
meant that only after respondent No. 1 
had waived other grounds the applica- 
tion of respondent No. 1 regarding in- 
spection of ballot papers, if at all was 
maintainable. Learned Counsel for res- 
pondent No. 1, however, referred to 
order sheet of the Election Tribunal 
dated the 15th December, 1970. In my 
opinion, that also does not help the 
contention advanced on behalf of the 
respondents as therein also it is men- 
tioned that a rejoinder was filed object- 
ing to the re-counting of the ballot 
papers. Reference was also made to 
ordersheet dated the 13th February, 
1971 wherein it is mentioned that res- 
pondent No. 1 is presen>. A petition 
for time was filed on behalf of the 
petitioner on the ground of illness. No 
medical certificate was filed in support 
of his illness. -In the ordersheet it is 


also mentioned that it appeared that 
the petitioner was evading appearance 
to delay the disposal of the case. Put 


up on 11-3-1971 for inspection and serut- 
iny of the ballot papers. The rejoinder 
petition filed by the petitioner had no 
merit and hence it was rejected. It 
further appears from ordersheet dated 
the 20th March, 1971 that the petitioner 
again prayed for time on the ground of 
illness from small-pox without any 
medical certificate. He had taken a 
number of dates on the plea of illness. 
It appeared that he was evading to 
appear before the court at the time of 
scrutiny and counting of ballot papers, 
The Tribunal further ordered that in 
that circumstance, the scrutiny, counting 
and re-counting of the ballot papers 
would be done ex parte in case he did 
not appear on the 26th March, 1971. 
On that date both parties were present 
and, therefore. their lawyers were also 


present. In their presence the ballot 
papers of the said two booths were 
scrutinised. Similarly on the 27th 


March, 1971 the scrutiny and re-count- 
ing of the remaining booths were done 
in presence of the parties, and finally 
the impugned order was passed. 


` Kidwai, 
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19. Mr. Singh referred to the 
impugned order the relevant portion of 
which reads as: 


“Finding convincing evidence of the 
petitioner (respondent No. 1 in this 
Court) on the point of counting the bal- 
lot packets were called for from. Block 
Development Officer Keoti Block and 
the ballots of four packets were scruti- 


` nised and counted in the presence of 


parties and their lawyers NEEE 


He also pointed out that from the order 
sheet, referred to above, it was. clear 
that the petitioner, who was respondent 
before the Tribunal, was evading ap- 
pearance in order to delay the disposal 
of the case, In that circumstance he 
urged that the Election Tribunal was 
satisfied that complete justice could not 
be done between the parties: unless re- 
count was held. On the other hand, 
Mr. Verma submitted that. an order 
for inspection of ballot papers could 
not be justified unless two conditions 
are satisfied, namely, (i) the election 
petition contains an adequate statement 
of material facts upon which the peti- 


` tioner relies in support of his case and 


(ii) the Court is prima facie  statisfied 
that in order to decide the dispute and 
to do complete justice between the 
parties it is. necessary to hold inspection 
of the ballot papers. In order to find 
support to his contention he relied on 
Ram Sevak Yadav v. Hussain Kamil 
AIR: 1964 SC 1249 and Dr: 
Jagjit Singh v. Giani Kartar Singh, AIR 
1966 SC 773. He drew my attention 
to paragraph 31 of the latter case where- 
in it was observed: that 
case the Tribunal can order the inspec- 
tion of the ballot boxes and may pro- 
the objections raised 
by the parties in relation to the im- 
proper acceptance or rejection of the 
voting papers. But in exercising this 
power, the Tribunal has to bear in 
mind certain important considerations, 
Section 83 (1) (a) of the Representation 
of the People Act requires that an elec- 
tion petition shall contain a concise 
statement of the material facts on which 


the petitioner relies, and in every case, _ 


where a prayer is made by a petitioner 
for the inspection of the ballot boxes, 
the Tribunal must enquire whether the 
application made by the petitioner in 


' that behalf contains a concise statement 


of the material facts on which he re- 
lies. Vague or general allegations that 
valid votes were improperly rejected, 
or invalid votes were improperly ac- 
cepted would not serve the purpose 
which Section 83 (1) (a) has in mind. 
An application made for the_ inspection 
of ballot boxes must give material. facts 
which would enable the Tribunal to con- 
sider whether in the interests of justice, 


Ram Narayan v. Garib (B. D. Singh Jj) > 


given election; ” 
. requirements of justice, care 


in a proper - 


‘ 
ry 


A. LR, 


the ballot boxes should be inspected or 
not. In dealing with this question, the 
importance of the secrecy of the ballot 
papers re be ignored, and it is al-. 
ways to be borne in mind that the 
statutory rules framed under the Ac 
are intended to provide adequate safe- 
guard for the examination of the valix 
dity or invalidity of votes and for their 
proper counting. It may be that in 
Some cases, the.ends of justice would 
make it necessary for the-Tribunal to 
allow a party to inspect the ballot boxes 
and consider his objections ` about the 
improper acceptance or improper rejec- 
tion of votes tendered by voters at any. 
but in considering the 
must be 
taken to see that election petitioners do 
not get a chance to make a-roving or 
fishing enquiry in the ballot boxes so 
as‘to justify their: claim that the re- 
turned candidate’s election is void. He 
also drew my attention to paragraph 35 
of the said decision wherein it was ob-. 
served that the order passed by the 
Tribunal clearly showed that the Tri- 
bunal did not. apply its mind to the 
question as to whether sufficient parti- 


‘culars had. been mentioned by the ap- 


pellant in his: application for inspection, 
Learned counsel submitted that the pro« 


' vision contained in Section 83 of the Re- 


presentation of the People Act, 1951, re 

garding election petition containing a 

concise statement of the material facts 

on which the petitioner relies, is simi~ 

a to that contained in Rule 75 of the 
es. 


20. In my opinion, the above ob- 
servations of their Lordships are not 
applicable to the instant case. In para- 
graph 381 of the said decision their 
Lordships. also observed “ we do not 
propose to lay down any hard and fast 
rule in this matter: indeed, to. attempt 
to lay down such a rule would be in- 
expedient and unreasonable.” Further 
reference may be made to paragraph 13 
of the Full Bench decision of this Court 
in AIR 1971 Pat 10 (FB) wherein similar 
argument was advanced. G. N. Prasad, 
J., who delivered the judgment for the 
Court, held: - 


"ae But I do not think that the ` 
legal position is similar so far as an 
election petition under the Bihar Pan- 
Election Rules is 








ballot papers. cannot be ordered as a 
matter of course and every effort must 
be made to maintain the secrecy of the 
ballot .papers, all that is necessary to 
justify a scrutiny and recounting of 
the ballot papers is that the Election 
Tribunal must, in the circumstances of 
the case before it, feel j 
justice cannot be done b 


-” 


complete 
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tween the parties unless a recount is 
held. Such satisfaction may be obtainad 
by the Tribunal not merely from tae 
evidence adduced before it, but also ən 
the basis of the conduct of the parties, 
In the instant case, the Election Tribu- 
nal took note of the attitude and eccn- 
duct of the petitioner in keeping away 
on the 15th, May, 1967, and coming cut 
at a late stage on the 5th June, 1987, 
with a petition that the ballot papers 
should not be inspected, and. yet ze- 
maining absent from the Tribunal n 
the following day. From the attitude 
of the petitioner the Tribunal was amp- 
ly justified in holding that the whale 
game of the petitioner was to let the 
case linger on as long as possible so 
that he could continue in office as long 
as the final results of the election peti- 
tion are not known. If the petitiorer 
thought that he had been rightly de- 
clared as the successful candidate in 
the election,- then it would not heve 
been necessary for him .to adopt  stch 
a delaying tactics before the Tribunal 


21. In the present case, as men~ 
tioned earlier, in the impugned order 
the Tribunal has held chat he found 
the evidence convincing on the point of 
recounting.: Besides, from the ord=r- 
sheet, referred to above, it is also clear 
that he had taken into account the con- 
duct of the petitioner also, who was 
evading appearance to delay the disvo~ 
sal of the case. It is well established 
that this Court in writ jurisdict.on 
would not examine as to whether th=re 
-Was adequate evidence or not before 
the Tribunal to come to the conclusion, 


Im that view of the matter, in my cpi-. 


nion, the Tribunal was justified in order- 
ing inspection and recounting of zhe 
ballot papers. This contention. of zhe 
petitioner fails, 


22. The contention 
tioner, however, on point No. 1 aas 
been accepted. As discussed earlier, ihe 
election petition of respondent No i 
was not according to the provisions œn- 
tained in Rule 75 of the Rules and, 
therefore, I have held that the Elec- 
tion Tribunal ought to have dismissed 
the election petition summarily under 
Rule 77 of the Rules, On that ground 
alone I am constrained to hold that 
the impugned order cannot .be sustair.ed. 


23. In the result, this applicafion 
is allowed and the impugned order 
dated the 31st March, 1971, is quasned 
and election petition filed by respon- 
dent No. 1 stands dismissed. In zir- 
cumstances of the case, however, tkere 
will be no order as to costs. 

Application allov-ed. 
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Bishundeo Narain Singh, ‘Petitioner 
. v. Babulal Sah and others, Respondents. 

Civil Writ Jur. Case No, 1481 of 
1970, D/- 10-8-1971. 

Representation of the People Act 
(1951), Section 83 — Order of inspection 
and re-count of ballot papers — When 
can be passed, 

An order of inspection and recount 
of ballot papers can be passed by the 
Election Tribunal even in respect of 
Gram Panchayat elections when the 
election petition contains adequate state- 
ment of material facts on which the 
petitioner relies and the Tribunal after 
applying its mind is satisfied that it is 
necessary in the interest of justice. (X- 
Ref:— Section 92). -AIR 1964 SC 1249 
and AIR 1966 SC 773 and AIR 1971 Pat 


10, Rel, on, 1970 Pat LJR 529, Dist. 
l i (Paras 3, 4) 
Cases Referred: Chronolozical Paras 


(1972) AIR 1972 Pat 164 (V 59) = 
C. W, J: C. No. 564 of 1970, D/- 
5-8-1971, Ram Narayan Yadav V. 
Garib Yadava 3 


(1971) AIR: 1971 Pat 10 (V 58) = 


1970 BLJR 96 (FB), Rasiklal 
Yadav v, Bhola Prasad Mandal 3 
(1970) 1970 Pat LJR 529, Chandrika 
Tewary v. Thakur Roy 3 
(1966) AIR 1966 SC 773 (V 53) = 
1967-1 SCJ 762, Dr, Jagjit Singh 
v. Giani Kartar Singh 3 
(1964) AIR 1964 SC 1249 (V 51) = 
1964-6 SCR £238, Ramsevak 
Yadav v. Hussain Kamil Kidwai 3 


K. N. Keshava and Shyam Kishore 
Prasad No. II, for Petitioner; Braj Ki- 
shore Prasad No, II, Aswini Kumar 
Sinha and K. N. Choubey, for Respon= | 


_ dents. 


ORDER :— This application has been 
filed by the sole petitioner, Bishundeo 
Narain Singh, under Articles 226 and 
227 of the Constitution of India, against 
an order dated the 22nd July 1970 
(Annexure ‘2’) passed by the Election 
Tribunal (respondent no. 5) directing the 
recounting of ballot papers with refer- 
aa to the marked copy of the electoral 
rolls, 


2. The petitioner along with res- 
pondents Nos. 1 to 4 contested for the 
election of Mukhiya of Katahan Gram 
Panchayat in the district of Champaran. 
In the said election, the petitioner was 
declared as elected. Thereafter Babu 
Lal Sah (respondent No. 1) filed an 
election petition before the Election 
Tribunal (Respondent No. 5) challenging 
the validity of the election of the peti- 
tioner. Subsequently, respondent No. 1, 
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also filed a petition on the 8th July 
' 1970, (Annexure 3) before respondent 
No. 5 praying for recount and rescrutiny 
of rejected votes at all the polling booths 


and recount and re-scrutiny of the votes ` 


which the petitioner secured at polling 
booth No. 3. After hearing the parties 
as well as examining the evidence of 
some of the witnesses adduced on be- 
half of respondent No. 1; the Election 
Tribunal passed the impugned order 
(Annexure ‘2’). 


3. Mr, Karuna Nidhan Keshava, 


learned Counsel appearing. on behalf 
of the petitioner, contended that 
the said order of the ‘Tribunal was 


bad as it was not founded on adequate 
evidence, According to him, it did 
not apply its mind before’ passing the 
order for inspection and rescrutiny ` of 
ballot papers. He urged that the Tri- 
bunal has violated the well established 
principles of maintaining the secrecy of 
ballot papers. In order to substantiate 
his contention he relied on a decision 
of the Supreme Court in the case of 
Ramsewak Yadav v. Hussain Kamil 
Kidwai, AIR 1964 SC 1249 wherein 
their Lordships have observed that a 
Tribunal would be justified in granting 
an order for inspection provided tw 
conditions are fulfilled :— i 


“(i) That the petition for setting 
aside an election contains an adequate 
statement of the material facts on 
which the petitioner relies in support 
df his case; and 


(ii) the Tribunal is prima facie 
satisfied that in order to decide the dis- 
pute and to do complete justice between 
the parties, inspection of ballot papers 
. Ís necessary.” A 


Learned Counsel also referred to an- 
other decision of the Supreme Court in 
Dr. Jagjit Singh v, Giani Kartar Singh, 
AIR 1966 SC 773 where their Lordships 
-were considering the provisions of Séc- 
tions 83 and 92 of the Representation 
of the People Act regarding the inspec- 
tion and scrutiny of ballot papers. 
Their Lordships also reiterated the 
principles laid down in AIR 1964 SC 
1249 (Supra) and observed that “it may 
be that in some cases, the ends of justice 
would make it necessary for the Tribunal 
to allow a party to inspect ballot boxes 
and consider his objections about the im- 
proper acceptance or improper rejection 
of votes tendered by voters at. any 
given election; but, in considering the 
requirements of justice, care must be 
taken to see that election petitioners do 
not get a chance to make a roving in- 
quiry in the ballot“boxes so as to jus- 
tify their claim that the returned can- 
didate’s:election is ‘void’:°" Their Lord- 
ships further’, held «that: “an «application 
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made for the inspection of ballot boxes 
must give material facts which would 
enable the Tribunal to consider -whether 
in the interests of justice, the ballot 
boxes should be inspected or not. In 
dealing with this question, the import- 
ance of the secrecy of the ballot papers 
cannot be ignored, and it is always to 
be borne in mind that the statutory 
rules framed under the Act are intend- 
ed to provide adequate safeguard for 
the examination of the validity or in= 
validity of votes and for their proper 
counting”. In my opinion, their Lord- 
ships have not laid down the general 
principles of law, as it may be seen 
that in Jagjit Singh’s case their Lord- 
ships themselves have said that no hard 
and fast rule can be laid down in this 
matter; for, attempt to lay down such 
a rule would be inexpedient and un- 
reasonable. Besides, in a Full Bench 
decision of this Court in. Rasik Lal Ya- 
dav v. Bhola Prasad’ Mandal, 1970 
BLJR 96 = (AIR 1971 Pat 10), their 
Lordships while dealing with the pro- 
visions contained under the Representa- 
tion of the People Act, had the occa- 
sion to refer to the judgment in AIR 
1964 SC 1249 (Supra), which is on the 
same line of the case, in AIR 1966 SC 
773 (Supra). G. N. Prasad, J., who de- 
livered the judgment in court in Rasik 
Lal Yedav’s case, considered -this as- 
pect of the matter, the relevant portion 
of which reads as follows :—~ 


“The alternative contention which 
learned Counsel for the petitioner has 
put forward before us takes its colour 
from the provisions of the Representa- 
tion of the People Act, 1951, under 
which an order for inspection of ballot 
papers would not be justified unless two 
conditions are satisfied: (i) that the 
election petition contains an adequate 
statement of the material facts upon 
which: the election petitioner relies in 
support of his case, and (ii) that the 
court is prima facie satisfied that in 
order to decide the dispute and to do 
complete justice between the parties, it 
is necessary to hold an inspection of 
the ballot papers. But I do not think 
that the legal position is similar .so far 
as an election petition under the Bihar 
Panchayat Election Rules is concerned. 
While it is true that an inspection of 
ballot papers cannot be ordered as a: 
matter of course and every effort must 
be made to maintain the secrecy of 
the ballot papers, all that is necessary 
to justify a scrutiny and recounting of 
the ballot papers is that the Election 
Tribunal must, in the circumstances of 
the case before it, feel satisfied that 
complete justice cannot be done þe- 
tween the parties unless a recount is 
held. Such satisfaction may be obtain; 
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ed by the Tribunal not merely from 
the evidence adduced before it, but 
also on the basis of the conduct of the 
parties.........” 


In C. W. J. C. No. 564 of 1970 (Ran 
Narayan Yadav v. Gariba Yadav) decid- 
ed on 5-8-1971 (reported in AIR 19°72 
Pat 164), I had also considered all the 
cases referred to above, and held ther2- 
in that the order of the Election Tribu- 
nal must show that it had applied is 
mind. In that case also there was ewl- 
dence and material to indicate that the 
Election Tribunal had, in fact, applied 
its mind. Therefore, relying on Rask 
Lal Yadav’s case I hold that the 
order of the Election Tribunal for in- 
spection and recount of ballot papers 
was justified. Learned Counsel for the 
petitioner however, relied on a decision 
of this Court in Chandrika Tiwary v. 
Thakur Roy, 1970 Pat LJR 529 where- 
in K. B, N. Singh, J. in paragraph 4 at 
page 531 has observed that although, 
recently, a Full Bench of this Court 
in Rasik Lal Yadav’s case has taken ‘the 
view that re-counting can be ordered 
by the Election Tribunal in respect of 
Gram Panchayat election, it has to 3e 
pointed out that ordering recounting f 
ballot papers is not the rule. It is stJl 
an exception and a proper case has got 
to be made out for ordering recounting. 
His Lordship observed that in that 
case the Tribunal was in error in order- 
ing recounting as it appeared from tne 
order of the Tribunal. In my _ view, 
since in that case the order of the Tzi- 
bunal indicated that it had passed tre 
order for inspection and recount of 
the ballot papers mechanically without 
applying its mind, his Lordship set 
aside the order of the Tribunal. Hut 
in the instant case. I find that the Elec- 
tion Tribunal (respondent No. 5) kas 
applied its mind and has also consider- 
ed some evidence adduced on behalf of 
respondent No. 1 before passing the im- 
pugned order, In the order itself, it 
made clear that in that case, the re- 
counting and inspection oz ballot papers 
were necessary in the ends of justice. 
It would be useful to quote that por- 
tion of his judgment, which runs as 
follows ‘-— 


“I am inclined to agree with the 
stand of the petitioner that for prorer 
determination of issues involved in this 
ease and for effectual trial there should 
be inspection of polled ballot papers 
including those rejected for 
Unless this is done correct appreciation 
of facts alleged in „the case shall rot 
be made 


a E On considering the eviderce 
adduced so far I am, therefore, inclined 
to hold that inspéction and recount of 
the polled ballot papers are necessary in 
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this case to arrive at a correct deci- 
Sion on the grounds alleged by the 


petitioner. If in this process the se- 
crecy of votes is divulged there is 
nothing to take an alternative course 


to determine the issues involved.” 

Learned Counsel for the petitioner sub- 
mitted that no evidence was adduced 
on behalf of respondent No. 1 as to 
the persons who did not cast their votes 
and who personated on their behalf or 
cast bogus votes and whether such votes 
were really cast on their behalf. He 
also contended that the Tribunal has 
made certain inferences from the evi- 
dence which was adduced on behalf of 


respondent No. 1. In my opinion this 
submission of learned Counsel is not 
correct; for example, I will refer to 


the evidence of P. W. 3, which the Tri- 
bunal has discussed in the order. P. W. 
3 stated in his evidence that he had 
not cast his vote in the Panchayat elec- 
tion in question. Therefore, it has to 
be found out whether somebody else 
personated him while casting vote, as 
P, W. 3 specifically stated that he did 
not exercise his vote. Hence it was 
necessary in the ends of justice to in- 
spect the ballot papers with reference 
to the marked copy of electoral rolls. 
in my view while sitting in writ juris- 
diction I cannot examine the evidence 
of witnesses like an appellate court. 


`A. He then also submitted that In 
Rasik Lal Yadav’s case there was no 
occasion for recount of the ballot 
papers with reference to the marked 
copy of the voters list as in the instant 
case. That may be so, but their Lord- 
ships have not laid down that if there 
is such an occasion, there should be no 
order for recount of ballot papers. Em- 
phasis in the Rasik Lal Yadav’s case is 
that by reading the impugned order, it 
must show that the Election Tribunal 
applied its mind to the materials on 
the record before passing the order for 
inspection and recount of the ballot 
papers, and the impugned order must 
show that the tribunal considered that 
the orders for the inspecticn and re- 
count of the ballot papers were neces- 
sary in the ends of justice. In the in- 
stant case, as mentioned earlier, it is 
amply clear that respondent No. 5 ap- 
plied its mind to the materials on the 
record and it has mentioned clearly that 
it was satisfied that in the interest of 
justice it was necessary that there 
should be inspection of the ballot papers 
with reference to the marked copy of 
electoral rolls for deciding the issues 
involved in the case before it. I do 
not find any flaw in “the impugned order 
on the points.. raised by learned counsel 


for the petitioner, ane 
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5. In the result the application 
fs dismissed and the order dated the 
22nd July 1970 (Annexure ‘2’)_ passed 
by respondent No, 5 (the Election Tri- 
bunal) is affirmed. In the circumstances 
of the case, there will be no order as 


to costs, 
Petition dismissed, 
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U. N. SINHA, C. J. AND K. B. N. 
SINGH, J. 


Laxmi Narain Sah and others, Peti- 
tioners v. State of Bihar and another, 
Respondents, 

Civil Writ Jur. Case No, 45 of 1971, 
D/- 2-8-1971. 


Constitution of India, Article 226 — 
Mandamus — Bihar. and Orissa Munici- 
pal Act (7 of 1922), Section 14 (1) and 
(2) — Nomination of Municipal Com- 
missioners by Government under Sec- 
tion 14 (1) — Delay in publishing their 
names under Section 14 (2) in Gazette 
— Their appointments not cancelled nor 
withdrawn within reasonable time — 
Mandamus to State Government to pub- 
lish names, issued. (Para 2) 


l K. D. Chatterji and Brajeshwar Mal- 
lik, for Petitioners Shreenath Singh, 
Standing Counsel I, for Respondents. 


ORDER :- This writ application 
has been filed by eight petitioners under 
Articles 226 and 227 of the Constitution 
of India, making a number of prayers 
in paragraph 28 of the application. We 
will refer to the prayers after giving 
the relevant facts on which the writ 
application is based. It is stated that 
the Government of Bihar had issued a 
notification dated 18th December 1970 
under the order of the Government 
of Bihar duly authenticated by Sri 
R. G Roy. Under Secretary to 
‘the Government, appointing the 
petitioners as nominated members of 
Katihar Municipality in exercise of the 
power contained in Section 14 (1) of the 
Bihar and Orissa Municipal Act, 1922. 
A copy of this document has been given 
in Annexure 1, and it appears that the 
notification is without any number or 
date. The number and date is of the 
Memo, the Memo no. being 8700 dated 
18th December 1970, and it appears that 
copies of it were sent to different au- 
thorities, including the officers of Kati- 
har Municipality for necessary action, 

It is stated that a copy of the 
Government order was sent to the peti- 
tioners by the Chairman of Katihar 
Municipality by wa’ Memo. dated 28th 
December 1970 a copy -of which has been 
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annexed as Annexure 2. It is stated 
that the Chairman fixed 5th January 
1971 as the date for holding a meeting 
of the Commissioners, The election of 
the members of the Municipality, which 
had to be completed, had taken place 
on 23rd May 1970, and the results had 
been announced immediately thereafter. 
The names of the elected commissioners 
had been published in the Bihar 
Gazette on 18th November 1970.. It is 
stated that while the commissioners of 
the Municipality were preparing to hold 
a meeting for the election of the Chair- 
man, a communication was sent by the 
Sub-divisional officer, Katihar on the 4th 
January 1971, stating that a telephonic 
message had been received from the 
Under-Secretary, Government of Bihar, | 
= me G, Department, to the following 

effac i 


“Nomination of eight municipal com- 
missioners has not been notified in the 
official Gazette, The order of Nomina- 
tion has been withdrawn by the Govern- 
ment and as such no election of Chair- 
man of the Board should take place.” 


This is the impugned order, and the 
prayer of the petitioners is for a declara- 
tion that the withdrawal of the nomi- 
nation of the Municipal Commissioners 
was illegal and that the State Govern- 
ment may be directed to publish the 
names of the nominated commissioners 
in accordance with law. Learned Coun~ 
sel for the petitioners has referred to 
Section 14 of the Bihar and Orissa Mu- 
nicipal Act, 1922, and has urged that 
after the Municipal Commissioners had 
been nominated or really, appointed 
under Section 13 (1) (c) read with Sec- 
tion 14 (1) the names of these commis~ 
sloners must be published in the official 
gazette under Section 14 (2) and that 
the purported withdrawal by the Govern- 
ment mentioned in Annexure 4 cannot 
be supported under the law. In a coun- 
ter-affidavit filed on behalf of. respond- 
ents 1 and 2 i, e. the State of Bihar and 
the Secretary to Government, Local Self 
Government Department, Bihar, this mat- 
ter has been clarified in. paragraph 12. 
It is stated therein that the telephonic 
information to this Sub-Divisional Officer, 
Katihar, was to the effect that the 
government had stayed the nomination, 
as the notification had not then been 
published in the Gazette, and the infor- 
mation was confirmed by the telegram 
to the District Magistrate, Purnea and 


-the Sub-Divisional Officer, Katihar, to 


the following effect: 


“Reference Government Notification 
regarding Nomination of Katihar Muni- 
cipality (STOP) Notification not. publish- 
ed in Bihar Gazette (STOP) election of 
Gaye be stayed till further orders 

top).”” ; 
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According to this counter-affidavit, 
the sub-divisional officer of Katihar mis- 
understood the telephonic message sent 
to him and understood the messag= as 
withdrawal of the nominations by the 
Government. It is stated in the counter- 
affidavit that up to now no order of with- 
drawal or recall of the nomination -or 
appointment under Section: 13 (=) (o) 
read with Section 14 (1) has been made. 
The reasons for the stay of further pro- 
ceedings in the matter have been given 
in some detail in this counter-affidavit. 


The substance appears to be, that, the . 


matter is still receiving consideration of 
the State Government. In that view of 
the matter, the question of law urged 
by the learned counsel for the petitioners 
on the interpretation of Section 14 (1) 
and (2) of the Municipal Act does not 
arise. It may be taken on the counter- 
affidavit that the nomination or apvoint- 
ment of the petitioners made earlier has 
not been withdrawn. 


On the 24th March 1971, this mat- 
ter had been referred to by this court 
and, after referring to paragraph 12 of 
the counter-affidavit, it was stated that 
the writ application should be adjourn- 
ed for some time, so that the question 
of nomination of the petitioners as Mu- 
nicipal Commissioners may be finally 
considered by the State. Government as 
they proposed to do. A copy of this 
order was directed to be supplied to 
Shri Shreenath Singh, appearing for the 
contesting respondents. -The casé was 
listed again on the 5th. of July, and at 
the request of Shri Shreenath Singk, ap- 
pearing for the State of Bihar at this 
stage, the case was adjourned for two 
weeks to- take necessary instructions At 
that time Shri Singh had drawn our 
attention to Bihar Ordinance No. 59 of 
1971 which, it is now stated, has laps- 
ed. In these circumstances. the earn- 
ed counsel for the petitioners has argu- 


ed that the respondents may now be. 


ordered to notify the nomination o2 ap- 
pointment of these petitioners made 
under Section 14 (1). 


2. Having heard learned co.insel 
for the parties, we are satisfied that this 
is a fit cdse in which this particular pra- 
yer should be granted. The petitioners 
had been nominated or appointed under 
Section 14 (1) on or about the 18th 
December 1970 and up to this day their 
appointments have neither been 
cancelled, nor recalled, nor withdrawn. 
Sufficient opportunity has been availed of 
by the respondents for doing: the ne2dful 
thereafter, including, following the rrovi- 
sion of Section 14 (2) of the Municipal 
Act. The provision of Section 14 (2: not 
having beer complied withup tonow. a 
writ of mandamus must issue to the 
respondents to publish the names of 
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the petitioners in the Official Gazette 
forthwith. The writ application is, 
therefore, allowed to the extent men- 
tioned above. In the circumstances, 
however the parties will bear their own 
costs of this court. 

i Application allowed., 
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U. N. SINHA, C, J., AND C. P, 
SINHA, J. 


The Management of Saran Engineer- 
ing Co, Ltd., Petitioner y. The State of 
Bihar and others, Opposite Parties. 


Civil Writ Jur. Case No. 1272 of 
1968, D/- 4-8-1971. 

(A) Constitution of India, Article 226 
— Power of High Court — A question 
of fact cannot be interfered with in 
writ petition. AIR 1968 SC 529, Rel. 
on. - (Para 5) 

(B) Constitution of India, Article 226 
-—— New point whether can be raised in 
High Court, 


A question of fact not raised before 
the Industrial Tribunal cannot be rais- 
ed for the first time in tae High Court. 

(Para 5) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 529 (V 55) = 
1968 Lab IC 526, Sindhu Re- 
settlement Corpn. v. Industrial 

Tribunal of Gujarat 5 

Ranen Roy, J. Krishna and Ranjit 
K. Das, for Petitioner; B. C. Ghose, 
D. N. Pandey and Tarakant Jha (Stand- 
ing Counsel) No, 2, for Opposite Par- 
ties. 

U, N. SINHA, C. J.:— This writ 
application has been filed by the 
Management of Saran Engineering Com- 
pany Limited,. complaining -of an award 
dated the 12th October, 1968, given by 


the Industrial Tribunal, Bihar in Re- 
ference No. 8 of 1968. The reference 
was for an award on the following 


point :— 

“Whether the management is justi- 
fied in having once put Shri Ramdeo 
Prasad to clerical Grade ‘A’ and then 
subsequently putting him in Grade ‘B’ 
after agreement dated 2-9-1963 ?” 


It may be stated that this agreement 
of 1963 had been entered into between 
the management of the company and > 
Marhowarah Factories -Labour Union, 
whereas the reference to arbitration was 
on the footing that there existed or was 
apprehended an industrial dispute be- 
tween the management ard their work- 
men represented by Marhowrah Facto- 
ries Mazdoor Sangh: According to the 
finding. í of ‘the Industrial -lribunal, 


) once 
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Shri Ramdeo Prasad had been put in 

Grade ‘A’ the management was not 

justified in putting. him in Grade ‘P’, 
(contd. on col. 2) 


“Clerical staff—Sub-divided into following. categories :— 


Grade ‘A’, 
Grade B 
i 
moe . een one ee aoe ee 


Graded scales of pay for monthly paid clerical staff. 


Basic per month, 
A. Rs. 240-15-315-EB-20-415, 
B. Rs. 130-8-170-EB-8-210, 
C. Rs. 99-6-129-EB-7-164. 
D. Rs. 81-4-101-EB-5-126. 
E. Rs. 71-3-80-EB-3-92, 


Grade 
Grade 
Grade 
Grade 
Grade 


2. The relevant facts are stated - 


below. Shri Ramdeo Prasad, a Class I 


Stenographer was appointed by the peti- . 


tioner Company in January 1946. Of 
the previous history of dispute it will 
be enough to refer to the following. 
By 1961 certain employees of this Com- 
pany including Shri Ramdeo Prasad had 
reached the top of their grades and had 
received no increment of pay for a few 
years, Therefore, the General Manager 
had recommended a special increment 
to some of the employees including 
Shri Ramdeo Pd. (Annexure 4), By a 
communication dated the 
1961 (Annexure 5), the recommendation 
was accepted in the following terms :— 


“In regard to the increments with 
effect from ist April, 1961 we enclose 
herewith the duplicate copy of the In- 
crement List duly sanctioned. As a 
very special case, we have sanctioned 
all the special increments and those 
which will bring certain employees 
above their existing ‘top of grades’ but 
which should not under any circum- 
stances be allowed as a precedent in 
future years.” 


It appears that the special. increment 
was at the rate of Rs. 10/- per month 
from a certain date thereafter, Accord- 
ing to the case of this workman, when 
he was given an increment of Rs, 10/- 
per month. in his basic wages, the dear- 
ness allowance was decreed from 43 per 
cent and odd to 37 per cent and oad, to 
fit him in the grade of Rs, 150-10-300. So, 
according to the workman, long before 
the agreement dated the 2nd September, 
1963 had come into existence, he was 
drawing his pay at the grade of 
the head clerk’s pay of 1955 (Annexure 
1), which was Rs. 150-10-300 basie with 
374 per cent. D, F, A., and, therefore, 
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after the abovementioned agreement. 
The relevant portions of the memoran- 
dum of settlement, dated the 2nd Sen 


tember, 1963, are quoted below :— 


Head clerk or Superintendent 


Store keeper, 


senior Accounts Clerk, General: Office, 
Senior Accounts Clerk, Stores, Senior 
Costs Clerk, Senior Works Clerk, Time 
Office Supervisor, Senior Stenographer, 
Assistant Store Keeper, Cashier, 


office 


aen vee ese aes see 


oon 
ene ene t.e pee Sos i Bas 


D. A. per month, 


‘'~. Rs. 50/- 


, Rs. 40/m 
. 30/- 
Rs. 25/- 
Rs,” 20/- 


the senior stenographer was wrongly 
put in grade ‘B’ in 1963, while the head 
clerk was put in grade ‘A’. According 
to the workman, he had made a re- 
presentation to the General Manager of 
the Company on the 12th November, 
1963 for the consideration of his case, 
giving all the previous history, but with- 
out any avail and this was. the genesis 
of the present dispute. 


D: According to the case of the 
Management, this workman, namely, 
Shri Ramdeo Prasad had never been 
put in the highest.scale of pay of 1955, 
although on a sympathetic view having 
been taken, he had been given certain 
increment, as stated above. The dear- 
ness allowance had been cut down be- 
cause the workman was getting pay af 
a- higher ` scale. 


4. According to the Industrial 
Tribunal, when the revised scale of pay 
came into existence in 1963, this work- 
man had been allowed to go to the 
highest scale of pay of 1955, drawing 
dearness allowance of that scale, and, 


therefore, fitting him -in grade ‘B’ in 
the year 1963 was wrong. 
Be Two contentions have been 


raised on behalf of the Management in 
this court. The first contention is one 
that has been dealt with in paragraph 
13 of the award. The argument of the 
learned counsel is to the effect that the 
dispute terminating in the reference in 
question had not been raised by any 
Union and, therefore, the reference was 
illegal. In substance, the contention is 
that there was no industrial dispute 
within the meaning of the Industrial Dis- 
putes Act, as the cause of this part 
cular workman had been taken up only 
by the President of the Mazdoor Sangh 
and not by the Union itself. The finds 
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ing of the Industrial Tribunal is -o the 
effect, that, the evidence discloses that 
the dispute had been sponsored by the 
workmen, who were members of the 
Mazdoor Sangh and not by the Presi- 
dent in his individual capacity. In this 
context, the oral evidence given by Shri 
Ram Bhawan Singh, President of the 
Marhowrah Factories Mazdoor Sangh has 
been dealt with elaborately. Learned 
counsel for the petitioner has also re- 
ferred to the evidence of this person as 
also that of the concerned wor<cman, 
Shri Ramdeo Pd., copies of whick de- 
positions have been given as Annexures 
12 and 12/1, respectively. According to 
the deposition of the President, the Maz- 
door Sangh had taken up the cas of 


Shri Ramdeo Pd, even prior to the 
registration of the Union. Althougn the 
President was cross-examined in this 


Tribunal has 
Management’s 
and I do not 
application, this 
interfered with. 
to th= re- 


context, the Industrial 
held, on facts, that, the 
case was unacceptable 
think that in a writ 

conclusion can be 

The Tribunal has referred 
ference to adjudication by Industrial 
Tribunal, where it is mentioned that 
the Governor of Bihar is of opinion 
that an industrial dispute exists or is ap- 
prehended between the management of 
the company and their workmem re- 
presented by Marhowrah Factories 
Mazdoor Sangh, and this matter cannot 
be ignored at all. The second ccnten- 
tion made by learned counsel for the 
petitioner is one which had not been 
urged before the Industrial Tribunal. 
The argument is that even if the Maz- 
door Sangh had approached the State 
Government, raising some dispute, as 
the Mazdoor Sangh had not made any 
demand before the employer of the 
concerned workman, there was mo in- 
dustrial dispute with the emrloyer 
within the meaning of the Industrial 
Disputes Act. This point has been rais- 
ed in paragraph 14 of the writ appli- 
cation, This has been controverted in 
the counter-affidavit fied on behalf of 
opposite parties Nos. 3 and 4, who are 
the General Secretary 
Factories Mazdoor Sangh and the con- 
cerned workman, Shri Ramdeo Prasad, 
respectively. Referring to the evidence 
given by the President of the Mazdoor 
Sangh (Annexure 12) learned counsel 
for the petitioner has contended that 
there is no evidence that even the Pre- 
sident had taken up the cause of Shri 
Ramdeo Prasad with the Management 
of the company to make it an industrial 
dispute. Reference is made to the case, 
Sindhu Resettlement Corpn. v. Indus- 
trial Tribunal of Gujarat, AIR 1963 SC 


529. I do not think that the poins re- 
quires any elaborate discussion, inas- 


Gobardhan v, Jankidas Bansidhar 


of Marhcwrah . 
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much as the question is one of faci, 
which was not agitated before the In- 
dustrial Tribunal. According to the 
written statement of the workmen re- 
presented by the Mazdoor Sangh filed 
before the Industrial Tribunal, the Maz- 
door Sangh had represented the grie- 
vance with respect to this particular 
workman to the Conciliation Officer and 
to the Labour Commissioner, Bihar, and 
the President, Shri Ram Bhawan Singh 
has also deposed to the effect that he 
had moved the Labour Commissioner in 
this case on behalf of this workman. 
If the matter had been investigated be- 
fore the Industrial Tribunal, facts may 
have come to light, which would have 
been sufficient to meet the second con- 
tention raised in this court, and when 
this argument had not been advanced 
before the Industrial Tribunal, it is not 
possible to consider the point at this 
stage. 

6. In the result, I am of the opin- 
ion that the petitioner company has 
not been able to make cut a case for 
interference. The writ application is, 
therefore. dismissed with cost, which 
is assessed at Rs. 100/-. 

C.P, SINHA, J, :— 7. I agree, 

Petition dismissed. 
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S., SARWAR ALI, J. 


Gobardhan Das and others. Appel- 
lants-Petitioners v. M/s. Jankidas Ban- 
sidhar and others, Respondents-Oppo- 
site Parties, 


A. F. O. O. No, 147 of 1969 with 
Civil Revn, Nos, 602 to 604 of 1969. D/- 
30-7-1971, from decisions of Umesh 
Chandra, Sub-J., Begusarai, D/- 7-3-1969 
and 20-3-1969 respectively. 


Civil PFP. C. (1908), Order 21, Rule 
16 -—  Decree-holder purchasing pro- 
perty in execution sale — Transfer of 
propery by him — Whether rule ap- 
plies. 


When a decree-holder purchases 
property in execution sale and the de- 
cree is satisfied, a subsequent transfer 
of the property by him before obtaining 
possession is not a transfer of decree: 
the rule does not apply to such a trans- 
fer and the transferee frcm the decree- 
holder purchaser cannot claim the bene- 
fit of it to obtain possession of the pro- 
perty, He can however apply for pos- 
session either under Section 146 or 
Rules 95 and 96. (X-Ref'— Section 146 
and Order 21, Rules 95 and 96). AIR 
1931 Pat .241 (FB) and AIR 1964 Pat 


311 and AIR 1955 SC 376, Rel. 
on. (Paras 3, 4) 
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Cases Referred: Chronological 
(1964) AIR 1964 Pat 311 (V 51), 
Ramnath Modi v. Anardei Devi 4 
(1955) ATR 1955 SC 376 (V 42) = 
1955 SCR 1369, Jugal Kishore > 
Saraf v. Rao. Cotton Co, Ltd. _ 4 
(1931) AIR 1931 Pat 241 (V 18) = 
ILR 10-Pat 670 (FB), Tribeni Pd. 
-. Singh v. Ramasray Pd. Chaudhari 4 


Lal Narayan Sinha and Indrabhanu 
Singh, for Petitioners; J. K.. Prasad; 
Jagdish Pandey, Rajendra Kishore Pra- 


sad and Vijay Bahadur Singh, for Op-~. 


posite Parties. 


ORDER :— Bhagirath Agarwal of 
Maharashtra obtained a.decree against 
opposite parties 1 to 4 to this applica- 
tion. The decree was 
Begusarai and was numbered as M. Ex- 
ecution Case 67 of 1963. In this execu- 
tion case ‘certain’ property of judgment- 
debtor was sold on 23-8-1965. The’ sale 
was confirmed on 2-12-1965 and the 
execution case was 
faction. 


After obtaining the sale-certi- 


ficate the decree-holder tried to obtain 


delivery of possession. -There was ob- 
struction to the delivery of possession. 
Presumably, because of that the decree- 
holder Bhagirath Agarwal is said to 
. have sold the property purchased by 
him in the execution case to the peti- 


tioners by a sale-deed dated . 28-12-1967. - 


On 10-1-1968 a petition was filed by the 
petitioners praying for 
the petitioners in place of -the original 
decree-holder.- By order dated 8-2-1968 
the Court ordered the petitioners to be 
substituted, subject to affidavit being 
filed by the Original 
Notices were issued to the original de- 
cree-holder in respect of the matter of 
substitution which was served on 5-7- 


1968. The petitioners filed a petition 
praying for delivery of possession, 
against the judgment-debtor, The learn-. 


ed. Subordinate Judge rejected the ap- 
plication on the ground that the re- 
quirements of the Patna amendment to 
the proviso of Order. 21, Rule 16 have 
not been fulfilled, inasmuch as- aff- 
davit admitting the transfer has not 
been filed by the transferor decree-hol- 
der and as such the application for 
permission to execute the decree has 
to be rejected. The court also referred to 
two Orders 145 and 146 whereby it had 
directed the petitioners to establish-. their 
“locus standi” to the satisfaction of the 
court, Civil Revision 602 of 1969 and 
miscellaneous -appeal No. 147 of 1969 are 
directed against this order. On the 
same day, a later order was passed by 
which all interim steps taken on behalf 
of the petitioners as also the petitions 
filed on their behalf have been rejected. 
This order was challenged in civil revi- 
sion 604 of 1969. By order dated 20-3- 


Paras 


: eree-holder, 


transferred to 


dismissed on satis- 


substitution, of - 


Decree-Holder.,. 


1969 the Court dismissed the execution 
case itself.in view of the fact that no 
steps were taken by the original de= 
Civil Revision 603 of 1969 
is- directed against-this order. 


2. The learned Advocate General 
appearing for the petitioners raised the 
following points: — 

(1) The petitioners having purchase 
ed the property from the decree-holder~« 
auction-purchaser were not transferees 
of the decrees and as. such the court 
below had erred in law in requiring 
the petitioners to file an affidavit as 
contemplated under Order 21, Rule 16 
of the Code of Civil Procedure ' read 


with ‘Patna Amendment thereof. 


(2) Section 146 of the Code of Civil 


- Procedure is applicable- even to cases 


where Order 21, Rule 16, Code of Civil 
Procedure applied, specially - where it 
is the property .purchased by the de- 
cree-holder which is subject-matter of 
transfer, and as an incidence of the trans- 
fer the transferee has a right to- pos- 
session in respect of the transferred 
property, — l ; 

(3) The Patna Amendment to the 
first proviso of Order’ 21, Rule 16, in so 
far as it requires an affidavit 


filed, is ultra vires of Section 146 of 
the Code of Civil Procedure, 

3. Order 21, Rule 16 as amend- 
ed by the Patna High Court may first 
be quoted: 

"Where a decree or, if a decree has 
been passed jointly in favour of two ` 
or more persons, the interest of any 
decree-holder in the decree is transfer~ 


red by assignment in writing or by ope- 
ration of law, the transferee may ap- 


ply for execution of the decree to the 
Court which passed it or the Court to 
which the decree has been sent for ex 
ecution as the case may be; and the de- 
cree may be executed in the same man- 
ner and subject to the same conditions 
as if the: application were made by such 
decree-holder : l 


Provided that, where the decree, or 
such interest as .aforesaid, has béen 
transferred by . assignment, notice of 
such application shall be given to the 
transferor and unless an affidavit. of 
the transferor admitting the transfer is 
filed with the. application the decree 
shall not .be executed until the Court 
has heard his objection (if any) to its 


„execution : 


Provided also that, where a decree 
for the payment of money .against two 
or more persons has been _ transferred 
to one, of them it shall not be executed 
against the others.” 
For the purpose of: the present case the 
important words in the Rule are “where 


of the — 
‘transferor admitting the transfer to be 


w 
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a decree or, if a decree has been passed 
jointly in favour of two or more per- 
sons, the interest of any decree-holder 
in the decree is transferred by assigr- 
ment in writing or by operation of law 

” It would, therefore, be neces- 
sary to see whether the instant case sS 
a case where there was e transfer cf 
the decree by the original decree-hol- 
der in favour of the petitioners. If t 
was Rule 16 would be squarely appl 
cable. But in my opinion on the facis 
already stated it cannot be said thet 
there was a transfer of the decree in 
this case. The undisputec facts show 
that the decree was executed and satie- 
fied by the sale of the prcperty of the 
judgment-debtor and the transfer in 
favour of the petitioners was not thet 
of the decree but was of the property 
purchased by the original decree-holder 
at the auction sale, In such a situatioa 
Order 21, Rule’ 16 cannot have applica 
tion to the transfer in question. The 
next question for consideration is whe- 
ther a party who purchases from the orb 
ginal decree-holder the property whica 
has been purchased by him (original de- 
cree-holder) at the auction sale, can 
avail of the summary remedy of obtair- 
ing possession as contemplated in Order 
21, Rules 95 and 96 of the Code of Civil 
Procedure, 


4. Reference [In this connection 
may be made to three cases relied upon 
. by the learned Advocate General. The7 
have Tribeni Pd. Singh v. Ramasra7 
Pd. Chaudhari, AIR 1931 Pat 24146 
Ramnath Modi v, Anardei Devi, AIR 
1964 Pat 311 and Jugal Kishore Saraf 
v. Rao Cotton Co, Ltd., AIR 1955 SC 
376. But before dealing with thes3 
cases and finally answering the ques- 
tion posed, Section 146 of the Code of 
Civil Procedure may be quoted: 


“Save as otherwise provided by this 
Code or by any law for the time being 
in force, where any proceeding may ‘be 
taken or application made by or agains 
any person, then the proceeding ma” 
be taken or the application may be 
made by or against any person claim- 
ing under him.” 

In Jugal Kishore’s case, S. B. Das, J. 
observed : 


“Either the respondent company are 
“ transferee of the decree by an assign- 
ment in writing or by operation o= 
law, in which case they fall within 
Order 21, Rule 16, or they are not suck 
transferees, in which event they mar 
avail themselves of the trrovisions oč 
Section 146 if the other condition -is 
fulfilled. 

There is nothing in Order 21, Rule 
16 which expressly or by necessary im- 
plication, precludes a person, whe 


Gobardhan v. Jankidas Bansidhar (S. S. Ali J.) 
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claims to be entitled to the benefit of a 
decree under the decree-holder but does 
not answer the description of being the 
transferee of that decree by assignment 
in writing or by operation of law, from 
making an application which the per- 
onan from whom he claims could. have 
made.” 


These observations are clear authority 
for the proposition that where a per- 
son is not a transferee covered by Order 
21, Rule 16 he will be entitled to avail 
of the provision of Section 146, if other 
conditions of the section are fulfilled by 
him.’ In Ramnath’s case, Ramratna 
Singh, J. held that when a person be- 
comes entitled to the benefit of a de- 
cree not by virtue of a transfer of a 
decree for assignment in writing but 
by virtue of transfer of the property 
which is subject-matter of the decree 
in his favour he is entitled to execute 
the decree by virtue of Section 146 of 
the Code. In Tribeni Pd, Singh’s case 
this Court held :— l 


“Thus the right of the purchaser 
arises only after decree is satisfied. In 
asking for possession he does not ask 
for or raise any question relating to the 
satisfaction of -the decree. His success 
or failure in obtaining possession does 
not affect in the least degree the execu- 
tion, discharge or satisfaction of the de- 
cree. So long as the sale remains good 
the decree will be deemed to have been 
satisfied whether the purchaser gets 
possession of the property or not, or 
whether the decree-holder withdraws 
the sale proceeds from the Court of 
obtains a set off or not.” ` 
It was further observed in the case: 

“Now, Rules 95 and 96, Order 2f 
provide a summary remedy for the pur- 
chaser to obtain possession from the 
Court that sold the property to him, and 
the subsequent Rules 97 to 103 deal with 
resistance offered to the delivery of pos- 
session’ to him. A private vendor is 
bound to give possession after the trans- 
action of the sale is completed. Re-- 
cognizing this principle the rules give 
to the Court that seized the property 
and sold it power to deliver posses- 
sion of the property to the purchaser 
after the sale is completed and confirm- 
ed and a sale certificate is granted, 
Consequently these rules have been 
placed in the chapter relating to execu- 
tion of decrees and orders “for the sake 
of convenience and it by no means shows 
that delivery of possession should be 
regarded as raising a question relating 
to the execution, discharge or satisfac- 
tion of the decree under Section 47 of 
the Code, so as to bar a separate suit 
for possession. It is noticeable that in 
order to obtain possession by means of 


„a summary procedure under the afore- 
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said rules, an application has to be made 
and an order obtained for delivery of 
possession. It is in pursuance of this 
fresh order that possession is delivered, 
and not in the course or continuation 
of the execution of the decree which 
terminated with the sale of the pro- 
perty; whereas, under Rule 35 posses- 
sion is delivered in the course of ex- 
ecution of the decree which directs the 
delivery of a specific property.” 


In view of these authorities there can 
be no doubt that in the circumstances 
of the present case the petitioners, if 
they can establish that they are, pur- 
chasers of the property sold in the auc- 
tion sale, can avail themselves of the 
provision of Section 146 of the Code and 
also avail of the summary remedy pro- 
vided in Order 21, Rule 95 or 96 (as 
the case may be). 


5. Mr. Jugal Kishore Pd. when 
confronted with the authorities men- 
tioned above could not assail the first 
proposition of law urged by the learned 
Advocate General as discusséd above. 
He, however, contended that he would 
support the order under revision on the 
ground that the court was entitled to 
require the petitioners to. file affidavit 
of the alleged transferor in view of the 
special circumstances of the case. He 
referred to Orders 145 and 146 of the 
Court below. He submitted that in 
this case the deed of transfer was not 
executed by the original decree-holder 
himself but by some one holding power 
of attorney on his behalf. In this situa- 
tion, he submitted, the court was entitl- 
ed to ask the petitioners to establish 
their right to the property by requir- 
ing the original decree-holder to file an 
affidavit. In my opinion the order dated 
7-3-1969 which is the impugned order 
in civil revision 602 of 1969 and mis- 
cellaneous appeal No. 147 of 1969 is 
not on the basis suggested by the learn- 
ed counsel for the opposite party. Al- 
though there is reference to Orders 145 
and 146 in the order dated 7-3-1969, 
but reading the. order as a whole it is 
clear that the learned Subordinate 
Judge was requiring the affidavit on the 
basis of the applicability of Order 21, 
Rule 16. I have already held that 
Order 21, Rule 16 is not applicable to 
the instant case, The learned Subordi- 
nate Judge was, therefore, not right in 
insisting on the filing of the affidavit on 
the basis of the applicability of Order 
21, Rule 16 of the Code. I would ob- 
serve that although the learned Sub- 
ordinate Judge was perfectly entitled to 
require the petitioners to establish what 
he termed as their “locus standi” he 


was not entitled to require a specified 
or defined mode of proof in respect 
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thereof. In other words it would not 
be right for learned Subordinate Judge 
to hold that the only way in which he 
would be satisfied about the “locus 
standi” of the petitioners would be if 
the petitioners file the affidavit of the 
original decree-holder. Examined from 
this point of view also the order of the 
learned Subordinate Judge suffers from 
material ‘irregularity in the exercise of 
jurisdiction. 


6. I would, set aside 
the order of the learned Subordinate 
Judge dated 7-3-1969, which is under 
challenge in civil revision 602 of 1969 
and miscellaneous appeal No. 147 of 
1969 and allow the application and the 
appeal, without determining whether a 
revision or an appeal lies against the 
impugned order. I would, however, 
make it clear that the learned Subor- 
dinate Judge would be entitled to re- 
quire the petitioners to prove that they 
have a right to take further steps for 
the delivery of possession of the auction 
sold. property in accordance with law, 
making this, however, further clear 
that he cannot restrict the mode of proof 
in a particular way. 


therefore, 


7. There cannot be any doubt 
that if the order dated 7-3-1969 is - set 
aside by subsequent orders which. are 
dependent on the aforesaid order or 
follow as the natural corollary to the 
order aforesaid must automatically fall 
and need not be set aside specifically. 
Since, however, the order dated 20-3- 
1969 is also under-~challenge this order 
also automatically falls and civil revi- 
sion 603 of 1969 will have to be allowed, 


8. So far as civil revision 604 of 
1969 is concerned it was dismissed for 
non-compliance of certain -orders of this 
Court. An application for restoration 
has been filed in this application. The 
learned Advocate General submits that 
it is not necessary to preceed with this 
matter if his contentions regarding Civil 
Revision 602 of 1969 are accepted. In my 
view he is right in his submission. The 
Advocate General, therefore, does not 
propose to proceed with the restoration 
matter in civil revision 604 of 1969. 


9, In the result civil revision 602 
of 1969, miscellaneous appeal 147 of 
1969 and civil revision 603 of 1969 are 
allowed subject to ‘the observations 
made above, but there will be no order 
as to costs, 


Order accordingly. 
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B. D. SINGH, J. 


Asarfi Mahaseth, Appellant v. Ram 
Swaroop Panjiar and others, Respon- 
dents. 

A. F, A. D. No. 288 of 1963, D/- 9-11- 
1970, from order of Harihar Charan 
Chaudhary, 38rd Addl. Sub-J., Daz- 
bhanga, D/- 28-1-1963, 

(A) Transfer of Property Act (1882), 
Section 60 — Suit for redemption may 
be brought without tendering or depe- 
siting mortgage money, though redemr- 
tion shall not be allowed unless tke 
amount declared by decree to be due +0 
mortgagee has been paid or tendered on 
or before the date fixed by the Court 
in the Decree. AIR 1921 All 353 (FB) 
and AIR 1926 Pat 512, Rel. on. 

(Para ©) 


(B) Transfer of Property Act (1882, 
Section 72 — Mortgagee who had paid 
rent of mortgage land is entitled to be 
reimbursed at the time of the redemp- 
tion of mortgage. (X-Ref:— Section 
76). AIR 1963 Pat 185 and AIR 1933 
Mad 720 and AIR 1934 Pat 433, Reliel 
on. (Para £) 
Cases Referred: Chronological Paras 
(1963) AIR 1963 Pat 185 (V 50) = 

1963 BLJR 4383, Bhuneshwari 
Devi v, Sheogovind Lall Missir 
(1953) AIR 1953 Mad 720 (V 40) =~ 
1953-2 Mad LJ 193, Narayanswami 

Gounder v. Perumal Cheitiar 
(1934) AIR 1934 Pat 433 (V 21) = 

149 Ind Cas 1197, Joykrushna 

Mahapatra v. Radha Krushna 

Mahapatra 4 
(1926) AIR 1926 Pat 512 (V 13) = 

ILR 6 Pat 102, Dinanath Rai V. 

Rama Rai 3 
(1921) AIR 1921 All 353 (V 8) = 


ong 


ILR 43 All 638 (FB), Raghunan- 
dan Rai v. Raghunandan Pande - 3 
' Gala Deokinandan Prasad, Jaga: 


Narain Pd. Sinha and Jagdish Kuma? 
Sinha, for Appellant; Kumar Sidhesh- 
war Pd. Singh, for D. R. Guardian. 


JUDGMENT :— This appeal is 
directed against the judgment and de- 
cree of the Additional Subordinate 
Judge III, Darbhanga, affirming those 
of the Munsif II, Darbhanga. The suil 
was filed by the plaintiffs-respondents 
first part for redemption of some lands 
which were mortgaged by Jhameli Pan- 
jiar, father of respondents 1 to 3, by =€ 
mortgage deed dated the 25th January. 
1928, in favour of the defendant-appel- 
lant. Both the Courts below have held 
that the plaintiffs were entitled to re- 
deem the mortgaged property. 

2. Two points have been urged 
in this second Appeal. In the first place, 
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Asarfi v. Ram Swaroop (B. D. Singh J.) 


[Prs, 1-3] Pat. 183 


it has been contended that the redemp- 
tion suit was not maintainable, because 
the mortgage money was not tendered 
or deposited as contemplated under 
Section 83 of the Transfer of Property 
Act (hereinafter referred to as the 
Act) before the institution of the suit. 
Mr. Lala Deokinandan Prasad, learned 
Counsel appearing on behalf of the ap- 
pellant, has referred to Section 60 of 
the Act which, inter alia, provides that 
at any time after the principal money 
has become due, the mortgagor has a 
right, on payment or tender, at a pro~ 
per time and place, of the mortgage 
money, to require the mortgagee to de- 
liver the mortgagor the mortgage deed 
and all documents relating to the mort- 
gaged property which are in possession 
or power of the mortgagee. Learned 
Counsel submitted that the expression 
‘on payment or tender’ in ithe section 
clearly indicates that payment or ten- 
der is a condition precedent to the 
institution of the suit, and since, in the 
instant case, no payment or tender had 
been made, the suit was not maintain- 
able. Therefore, according to him, both 
the Courts below erred in holding that 
the suit was maintainable at the in- 
stance of the plaintiffs. 


3. In my opinion, the contention 
of learned Counsel is not acceptable, 
In Raghunandan Rai v. Raghunandan 
Pande, AIR 1921 All 353 a Full Bench 
of the Allahabad High Court had occam 
sion to consider the provision contain~ 
ed in Section 60 of the Act, where a 
similar point arose before their Lord- 
ships for consideration. Their Lordships 
observed (at page 355) as follows: 


“In our opinion a suit may be 
brought for redempticn of a mortgage 
without tendering the mortgage money 
to the mortgagee, but redemption will 
not be allowed unless the amount de- 
clared by the decree to be due to the 
mortgagee be paid or tendered on or 
before the date fixed by the Court in its 
decree, 


In this view, the Court below was 
wrong in dismissing the suit on the 
ground that a tender of the mortgage 
money, or such portion of it as was 
Gue, had not been made, and its deci- 
sion on the point must be set aside.” 


In the case of Dinanath Rai v. Rama 
Rai, AIR 1926 Pat 512, Division Bench 
of this Court, relying on the above ob- 
servation of their Lordships of the Al- 
lahabad High Court in AIR 1921 All 
353 = ILR 48 All 638, took a similar 
view and held that Section 60 only de- 
fines the right to redeem, and does not 
lay down that tender of the mortgage 
money is a condition precedent to the 
institution of the suit for redemption, 
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4, What Section 60 requires is 
that without payment or tender of the 
amount due under the mortgage, the 
mortgagor. will not be entitled to re- 
‘deem it, and for that purpose it is not 
mecessary that the mortgage money 
should be tendered before the institu- 
tion of the suit. It is thus clear that 
a suit for redemption may be brought 
without tendering the mortgage money 
to the mortgagee, though ~ redemption 
. ishall not be allowed unless the amount 
declared by the decree to-be due to the 
mortgagee has been paid or tendered 
on or before the date fixed by’ the 
Court in the decree. In the instant case 
also- the trial Court has directed the 
plaintiffs to: deposit Rs, 400/- the bharna 
money, in the Court to the credit cf the 
defendant within three weeks from the 
date of the order and asked the defen- 
dant to deliver possession of the bharna 
land to the plaintiffs within two months 
from the date of the’ deposit made by 


them. In that view of the matter, 
there is no merit in-the submission 
made by learned Counsel for the ap- 


pellant.on this point. 


5. Now, I turn -to consider his 
second point. He submitted that the 
Courts below erred in not directing the 
plaintiffs to make further deposit of 
Rs. 292/9/-, which the mortgagee had 
paid to the landlord as rent of the 
mortgaged land, as -also Rs, 1316/14/- 
being the: amount of-interest on Rs. 
992/9/- at the rate of Rs. 2/- per cent 
per month as stipulated under the mort- 
gage deed (Exhibit B), the total being 
a sum of Rs. 1,609/7/-. The English 
rendering of the relevant portion of 
Exhibit B reads as under: 


"The said creditor . has not made 
any enquiry regarding the title of us, 
the executants ‘or regarding encumb- 
rance etc. It is only on the assurance 
given by us, the ‘executants, 
creditor. has taken in bharna the pro- 
perty let out in rehan hereunder. If 
ever or at any time, due to any act of 
us, the executants or our predecessors, 
any encumbrance on the rehan pro- 
perty comes to light, or if the title of 
any other person be found, or if (this 
rehan. property) be sold by auction 
against any debt incurred by us, the 
executants or our predecessors, or against 
arrears of rent, due to landlord or if 
he (the creditor) be dispossessed’ from 
a portion or the whole of the property 
due to the claim put forth by any claim- 
ant, or if the said creditor may have 
to pay some money in order to pro- 
tect the property let out in rehan here- 
under, or if ‘any loss be caused to the 
said creditor, then in that case, we; the 
executants and our heirs and represen- 
tatives will pay the entire loss and 


_ Whatever amount the 


that the - 
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damages, and the amount paid by the 
creditor together with principal ‘loan 
besides interest at the above rate (at 
Rs, 2/- per cent. per month) from the date, 
when loss would be caused, -till the date 
of realisation, from our person and 
movable and immovable properties, to 
the creditor and his heirs and represen- 
tatives.” sO : ny i 
Learned Counsel, therefore, urged that 
mortgagee had 
spent towards the payment of rent of 
the mortgaged land, he was entitled to 
get it from the mortgagors together 
with interest at the rate of Rs. 2/- per 
ray per month at the time of redemp- 
tion. » ©  _ 


6 Learned Counsel drew my 
attention to Section 72 of the Act, the 
relevant portion of which is to the fol- 
lowing. effect: _ eee 

~ “72, A mortgagee may. spend such 


‘money as is necessary— 


(b) for the preservation of the mort- 
gaged property from destruction, for- 
feiture or sale; a 

(c) for supporting the. mortgagor’s: 


- title to the property: | 


X x x x x x x 
and may, in the absence of a contract 
to the contrary, add such monéy to the 
principal money, at the rate of inte- 
rest payable on the principal, and, 
where no such rate is fixed, at the rate 
of nine per cent. per annum: 


Provided that the © expenditure of 
money by the mortgagee under clause 
(b) or clause (c) shall not be deemed to 
be necessary unléss the mortgagor has 
been called upon and has failed to take 
proper and timely steps to preserve the 
property or to support the- title, 


x xX X x x x x 
section 76 of the Act enumerates the 
liabilities of the mortgagee in possession, 
the relevant portion of which is as 
follows :— i 
"76. When, during the continuance 
of the mortgage, the- mortgagee takes 
possession of the mortgaged property, — 
X x x. X x x x 
(c) he must, in the absence of a con- 
tract to the contrary, out of the income 
of the property, pay the Govt. revenue, 
all other charges of a public nature and 
all rent accruing due in respect thereof 
during such possession, and any arrears ' 


of rent in default. of payment of 
which the property may be summarily 
‘sold; . i ; 

x xXx. X x x x x” 


In the instant case since there is a sti- 
pulation made in Exhibit B. in my opin- 
ion, the provisions ‘contained under 
the two sections referred to above are. 
not of much importance, as the sections 
themselves clearly provide that they 
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are not applicable if there is a contract 
to the contrary. Exhibit B, inter alia, 
mentions that if the creditor may have 
to pay some money in order to protect 

the property let out in rehan there- 
` under, or if any loss be caused to the 
Said creditor, then in that case the ex- 
ecutants and their heirs and represen- 
tatives would be liable to pay the entire 
loss and damages and the amount paid 
-by the creditor together with principal 
loan besides interest. Therefore, it is 
necessary to examine whether there 
were compelling reasons for the mort- 
gagee to have paid rent to the landlord 
‘for the mortgaged property. 


Ts The Court below has referred 
fo ‘the evidence of defendant No. 1 who 
' was examined as D. W. 4. He stated 
that the man of the Malik came to him 
in 1928 and demanded the rent of the 
mortgaged security saying that the mort- 
-gagors had not paid the same. He fur- 
ther stated that he elso asked Jhameli 
Panijiar to pay the rent but he did not 
pay the same. On the refusal of the 
mortgagors to pay rent, defendant No. 
1 paid the rent and thereafter he con- 
tinued to pay the same. The Court 
below also, relying on the proviso to 
Section 72 of the Act, held that the 


necessity for payment of rent had not 


arisen nor the security was in the dan- 
ger of being sold and as such the pay- 
ment of rent made by the. mortgagee 
was a voluntary payment and he was 
not entitled to get that amount from 
the mortgagors. In Bhuneshwari Devi 
v. Sheogovind Lall Missir AIR 1963 Pat 
185, Kanhaiya Singh and Ramratna 
` Singh, JJ. while considering the provi- 
sions contained in Section 69 of the 
Contract Act, 1872, and in Section 72 of 
the Transfer of Property Act, observed 
that a mortgagee who had obtained a 
decree for sale on his mortgage, still has 
a sufficient interest in the mortgaged 
property so as to entitle him to make 
payment in order to save the property 
from destruction, forfeiture or sale. 
Therefore, where the mortgagor had 
defaulted in payment of revenue in res- 
pect of the mortgaged property before 
the appointed date, ihe property was 
liable to be advertised for sale under 
the 
and if the mortgagee decree-holder made 
payment of the revenue in arrears be- 
fore the property wes advertised for 
sale, he was entitled to recover 


amount so paid from .the mortgagor 
under Section 69 of the Contract Act. 
Applying the same principle, it has 
been urged that in the instant case, 
therefore, it was not necessary for the 
mortgagee to have waited till a rent 
suit was instituted and a rent decree 
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Bengal Land Revenue States Act, 


‘the. 
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was obtained by the landlord. In 
Narayanaswami . Gounder v. Perumal 
Chettiar, AIR .1953 Mad 720, Satya- 
narayana Rao and Krishnaswami Nayudu, 
JJ. (at page 722) while interpreting the- 
provisions contained in Sections 72 and 
76 of the Act observed that Section 76 
did not apply to that case as there was 
a contract to the contrary between the 
parties by which the mcrtgagors under- 
took to pay the municipal taxes. Their 
Lordships pointed out that, no doubt. 
ordinarily the mortgagee, who paid the 
amount, would .be entitled to recover it 
from the mortgagors but he claimed a 
further right that he was entitled to 
add that amount to the mortgage money, 
which he could only do under Section 
72 of the Act. Their Lordships fur- 
ther observed that under Section 72 (b) 
of the Act, as it stood before the am- 
endment of 1929, payments made for 
the preservation of. the mortgaged pro- 
perty from destruction, forfeiture or 
sale, by the mortgagee could be tacked 
on to the mortgage amount without fur- 
ther Jimitations. A new proviso was 
added to the section by which it requir- 
ed that there should be a prior notice 
before payment was made so as to treat 
as a necessary payment which could be 
added to the mortgage amount. There- 
fore, in the instant case, in my opinion, 
if there had been no stipulation in Ex- 
hibit B, the appellant was not entitled 
to any amount which he had paid to- 
wards arrear of rent to the landlord. 
In Joykrushna Mahapatra v. Radha- 
krushna Mahapatra, AIR 1934 Pat 433, 
James, J. held that unless there was 
some specific condition in the bond ab- 
solving the borrower from liability to 
repay the loan, he must be held liable 
on the implied covenant contained in 
his unconditional acknowledgement of 
the fact that he was taking a loan when 
the mortgagee made a payment of Rs. 
244/- to save the property from sale: he 
was entitled to add that amount to the 
mortgage debt. 


8. Exhibit B, the relevant por- 
tion of which I have qucted earlier, also 
mentions that the creditor had not made 
any enquiry regarding the title of the 
executants or regarding encumbrances 
etc. and it was only on the assurance 
given by the executants that the credi- 
tor had taken the bharna. Therefore, 
on the facts and in the circumstances of 
the present case, in my opinion, the ap- 
pellant is entitled to be reimbursed of 
the sum of Rs. 292/9/-. He, is, how- 
ever, not entitled to any interest on 
the said amount because there is no re- 
liable evidence on the record to show 
that he had given any intimation to the 
mortgagors regarding the demand of 
rent made by the landlord, Probably, 
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if he would have informed the mort- 
gagors of the demand of rent by the 
landlord, they would themselves have 
paid the rent. The mortgagee has, there- 
fore, not acted as a fair creditor. Ac- 
cordingly, the defendant-appellant is 
entitled to set a further sum of Rupees 
292/9/- only in addition to the sum of 
Rs. 400/- as directed by the Court be- 
low. and to that extent only the judg- 
ment and decree of the Court below are 
modified. 


9.. In the result, the appeal is 
allowed in part as indicated above and 
the plaintiffs-respondents are directed 
to deposit Rs, 292/9/- in the trial Court 
within three weeks from the date of 
communication of this order to them. 
There will be no order as to costs since 
there has been no opposition on behalf 
of the contesting respondents and none 
appeared at the time of the hearing of 
the appeal, 
. Appeal allowed, 
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B. D. SINGH, J. | 
Mt. Atra Devi and others, Appellants 
yv. Ramswaroop Prasad Singh and 
others, Respondents. 


A. F. O. D. No. 514 of 1961, D/- 8-5- 
1970, from order of D. N. Sinha, Addl. 
S. J., Patna, D/- 27-6-1958. 

(A) Evidence Act (1872), Section 65 
(c) — Secondary evidence — Where the 
original document (Sada hukumnama) is 
not found to be lost by theft as alleged, 
evidence of witnesses of its contents is 
inadmissible by way of secondary evi- 
dence. But their evidence may be used 
to prove that the settlement of the land 
was made in their presence provided their 
evidence is not on the basis of the docu- 


ment. (Para 8) 
(B) Specific Relief Act (1877), Sec- 
tion 9 — Section 9 does not control the 


operation of Section 110, Evidence Act 
or a suit based on possessory title. It 
merely provides a summary remedy for 
possession without establishing title to 
land from which a person has been dis- 
possessed otherwise than in due course 
of Jaw. (X-Ref:— Evidence Act (1872), 
Section 110), ; (Para 10) 

In a suit on  possessory title the 
plaintiff would be entitled to a decree 
only where his possession is sufficient 
proof of title while in a suit under Sec- 
tion 9 the Court has merely to see whe- 
ther the plaintiff was in possession with- 
in six months prior to institution of 
suit. (Para 10} 


(C) Limitation Act (1908), Arts. 142 
and 144 — Suit for declaration of title 
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Atra Devi v. Ramswaroop 
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and possession by a defeated party 
against the successful party in Section 
145, Criminal P. C. proceedings — AI- 
though plaintiff is not able to establish 
title for the suit land if he proves prior 
peaceful possession for a number of 
years, the principle that possession fol- 
lows title would be applicable and he is 
entitled to succeed provided the defen- 
dant does not establish a better title. 
AIR 1958 Pat 386 - (FB), Distinguished.. 
(Case law discussed), (Para 10) 


(D) Evidence Act (1872), Section 114 
Illus, (zg) — Documents and their non- 
production — When ‘there is no . evi- 
dence’ on record to show that the docu- 
ments were with the plaintiff or with- 
in his control, the Court would refuse 
to raise an adverse inference against the 
plaintiff for their non-production in 
Court, l (Para 11) 


(E) Civil P. C. (1908), Section 107 
— Appellate Court has power to inter- 
fere with finding of fact based on ap- 
preciation of evidence — AIR 1951 SC 
120, Foll, (Para 18) 


` The appellate court can reverse a 
finding of fact of the Trial Judge though 
it has not the advantage of observing 
the demenour of witnesses in the wit- 
ness box. The only rule of practiċe 
which it has to bear in mind is that when 
there is conflict of oral evidence of: the 
parties on any matter in issue and the 
decision hinges upon the credibility of 
witnesses, then unless there is some 
special feature about the evidence of a 
particular witness which has escaped 
the trial Judge’s notice or there is a 
sufficient balance of improbability to 
displace his opinion as to where the 
credibility lies, the appellate court 
should not interfere with the finding of 
the trial Judge .on a question of fact. 
The appellate court in such cases is to 
see whether the evidence taken as a 
whole can reasonably justify the con- 
clusion which the trial court arrived af 
or whether there is an element of im~« 
probability arising from proved circum- 


stances which in the opinion of the 
court, outweighs such finding, 

' (Para 18) 
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(1961) AIR 1961 SC 1277 (V 48) = 
(1961) 3 SCR 396, Devidas v. 
Shrishailappa 18 
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29 Pat LT 17, Ram Keshwar 
Mahton v. Hari Charan Mahton iLO 
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Jhori Singh 10 
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v. Ashloke Singh HO 
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(1893) ILR 20 Cal 834 = 20 Ind 
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Mahomed Ghous 10 


(1865) 1865-1 QB 1 = 35 LJ QB 15, 
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Prabha Shankar Mishra, Ram Nan- 
dan .Prasad No. 1, Rajendra Kishore 
Prasad, and Mahendra Prasad Singh, 
for Appellants; Lal Narain Sinha, Kri- 
shna Nandan Prasad Singh, 8. M, Sid- 
dique and Suresh Kumar Sinhe, for 


Respondents, 
JUDGMENT :— This appeal ky the 
defendants, including some heirs of 


Mahabir Dhanuk (defendant No, 1) who 
were substituted in place of def2ndant 
No. 1 on his death, is directed <gainst 
the judgment and decree dated 27-6- 
(1958, passed by the First Additional 
Subordinate Judge, Patna in Title Sult 
No. 61/33 of 1956/57. Respondents 1 to 
8 were Plaintiffs in the said suit. Res- 
pondent No. 9 was pro forma defendant; 
whereas respondents 10 and 14 are 
some of the heirs who were subszituted 
in place of defendant No. 1. The said 
title suit was instituted by the plain- 
tiffs for declaration of title amd re- 
covery of possession along with mesne 
profits in respect of 5.70 acres oi land 
appertaining to survey plot Nos, 1225, 
1331. 1352, 1257, 1247, 1228, 1230, 1232 
and 1241, bearing Khata No. 134 of 
Tauzi No. 7936, situated in village 
Husain Chak, Police Station Bakht.arpur, 
(now P. S. Harnaut) in the district of 
Patna. 

2. Plaintiff's case. in brief, was 
that late Mahanth Madan Mohana 
Nandji of Gokulpur Math was th2 pro- 
prietor of the said tauzi and und2r the 
same he had 12.51 acres of Bekashta 
lands recorded under the said Khata 
No, 104. In the year 1940 the said 
Mahanth purchased 1 bigha 18 Xathas 
of raiyati land appertaining to survey 
plot No. 1259 under khata No. 39 be~- 
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longing to one Maina Dusadhin in order 
to excavate a tank for the use of public, 
and instead he permanently settled 
1.23 acres of bakashta land comprising 
of survey plot Nos. 1252, 1385, 1389 and 
1418 of the said khata No. 104 at the 
naqdi rental of Rs, 11: 13/-. 

In 1351 Fasli corresponding to 1944- 
45 A.D. the said Mahanth stood in ur- 
gent need of money for meeting some 
litigation expenses of the Math. Find- 
ing no alternative he wanted to settle 
5.70 acres of bakashta lands appertain- 


Jing to the aforesaid khata No. 104, 
which was the subject-matter of the 
suti. Ramswaroop Prasad Singh. and 


Jagdip Singh, plaintiffs 1 & 2 respective- 
ly, offered to take permenent settlement 
of the said lands after offering a Naz- 
rana of Rs, 1,000/- in cash. The said 
Mahanth after receiving the Nazrana 
settled the suit lands permanently by a 
Sada hukumnama dated Jeth, 1351 fasli, 
with plaintiffs 1 and 2 at an annual 
rental of Rs. 48/6/- including cess and 
also delivered possession of the same 
to them. After taking the settlement 
and coming into possession, Ramswaroop 
Prasad Singh and Jagdip Singh divid- 
ed the land half and half between the 
each taking an area of 2.85 acres de- 
tailed under Schedule B of the plaint. 
The plaintiffs’ further case was that 
Since the date of settlement they were 
coming in peaceful possession of the 
suit lands over the area claimed by 
them separately and had been regular- 
ly paying rent to the Gokhulpur Math, 
and since after the vesting of the estate 
under the Bihar Land Reforms Act, 
they were paying rent to the State of 
Bihar, 

In the year 1947 the succeeding 
Mahanth Bisheshwara Nandii was also 
in need of money for performing Sradh 
ceremony of his Guru Madan Mohana 
Nandji, and he settled 10 bighas 7 Ka- 
thas and 2 dhurs of Bakashta lands of 
Khata No. 104 including lands of khata 
No. 89 which were purchased from 
Mossammat Maina Dusadhin, as men- 
tioned earlier, by a registered patta and 
kabuliat,. In 1949 plaintiff No. 1 and Make- 
shwar Singh (since deceased) who was 
brother of plaintiff No. 2 purchased 5.80 
acres equivalent to 94 bighas appertain- 
ing to plot Nos, 1240, 1249 and others, 
by a registered sale deed dated 4-7-1949, 
from Kashi Sao and Ramji Sao. Plain- 
tiff No, 1 had purchased the same in 
the name of his wife and in the name 
of the brother of plaintiffs 2 to 5. The 
land under plot No, 1249 was in mort- 
gage. Therefore, the purchasers re- 
deemed the mortgage on 26-5-1950 and 
subsequently both set of purchasers 
divided the land half and half among 
themselves. Plaintiff No. 1, for the 
sake of convenience in cultivation, amal- 
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gamated the disputed plot 1247 with 
plot 1249. Similarly plaintiff No. 2 also 
amalgamated his share of land in Plot 
Do n with disputed plots Nos, 1232 
an : 


The plaintiffs stated In their plaint 
that there was a theft committed in the 
house of plaintiff No.’ 1 and several 
documents -including the said hukum- 
nama dated Jeth, 1351 Fasli were sto- 
len. They had, therefore, lodged a 
saneha dated 17-10-1951 regarding the 
said theft. In the month of Jeth, 1362 
Fasli corresponding to the year 1955 
A, D., the plaintiff No. 1 was in urgent 
need : of money, Therefore, he trans- 
_ ferred .70 acres of land appertaining to 
plot No. 1257 to Jagarnath Mahto ({res- 


pondent No. 7) who took -possession of © 


the same, and later on Jagarnath Mahta 
got a sale deed executed for the same 


on 5-9-1955. in the name of his minor. 


son Bindeshwar Mahto,- plaintiff. No, 8 
(respondent No. 8). The plaintiffs al- 
leged that Mahabir Dhanuk, defendant 


_ No. 1, and Pato Dusadh, defendant No. 4, 
=. both residents of village Hussain Chak, 


in collusion with other raiyats of the 
said village including one Ragho Mahto, 
Dafadar, filed two petitions dated 12-8- 
1955 under S:144 of the Code of Crimi- 


nal Procedure before the Sub-divisional - 


Officer Barh alleging therein that as ser- 
vants of the Math defendant No. -1 had 
taken settlement of 2.93 acres whereas 


defendant No. 4 had taken settlement. 


of. 2.77 acres (total being 5.70 . acres) 
under Khata No. 104, the disputed land, 
by virtue of two separate hukumnamas 
dated 22nd Magh. 1347 fasli correspond- 
ing to 1940-41 A. D., granted by the 
late Mahanth after receiving salami. 
During the pendency of the proceeding 


under Section 144 of the Criminal Pro-'. 


cedure Code, the Sub _ Inspector of 
Police, Bakhtiarpur P. S. visited the spot 
and found some disputed plots amal- 


gamated with undisputed plots: of 
the plaintiffs as alleged by them. 
Thereafter the plaintiffs filed their 
show cause in the said -proceeding 


on 12-10-1955. : 
converted into one under section 145 of 
the Code. The Magistrate after perus- 
ing the record of the case and hearing 
the parties decided in favour of the 
defendants by order dated 13-3- 
1956. The plaintiffs’ case was that 
the defendants: being emboldened 
by the said order of the Magistrate, 
finally succeeded in  dispossessing the 
plaintiffs from the suit land on 14-3- 
1956: thereby a cloud was cast on the 
title of the plaintiffs.and as they were 
dispossessed they had no alternative 
than to file the said title suit seeking 
the declarations mentioned above. Thus, 
those were the circumstances in which 
the said title suit was instituted. 
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3. Out of the various defendants 
only Mahabir Dhanuk: (defendant No. 1) 
and Pato Dusadh (defendant No, 4) ap- 
peared in the suit and filed one join®é 
written statement. Their case, in short, 
was that the suit lands originally were 
in possession of Mahanth Madan Mohana 
Nandji as bakasht land. In Jeth 1346 
Fasli corresponding to 1939 A. D., de- 
fendant No. 4 took permdnent settle~ 
memt of 2.93 acres appertaining to plots 
Nos, 1241, 1247 and’ 1257, whereas de- 
fendant . No. 1 took the remaining 
2.77 acres of the suit land appertaining 
to plots Nos. 1225, 1228, 1230, 1232, 1352 
awi 1331 of Khata No. 104 on bhauli 
rental and both of them took their res- ` 
pective lands in cultivating possession. 
On 22nd Magh, 1347 fasli defendant 


‘No, 1 paid Rs. 444/- whereas defendant 


No, 4 paid Rs. 468/~ by way of salami 
to the said Mahanth as fixed at the 
time of settlement in Jeth, 1346 Fasli. 
In token of settlement the said Mahanth 
granted a hukumnama to each one of 
them per pen Bisheshwar Lal Patwari 
and put his own signature on both the 
hukumnamas. Thereafter the defen 
dants paid bhauli rent till the year 1353 
D. and 
regularly obtained receipts. The re- 
ceipts for the year 1347 fasli were sign- 
ed by the Mahanth himself, In 1354 
Fasli when Bisheshwara Nandji succéed~ 
ed Madan Mohana Nandii, the bhauli 
rent payable for the lands which were 
settled with defendants 1.and 4, was 
commuted into naqdi rent. For the 
lands of defendant No, 1 the cash rent 
was fixed at Rs. 27/9/- annually ‘includ- 
ing cess, whereas’ for the land of de- 
fendant No, -4 it was fixed at Rs, 29/~ 
annually including cess. In 13854 Fasli 
the said Mahanth granted receipts to 
those defendants in proof of the pay-~« 
ment of naqdi rents so fixed and him- 
self signed on the receipts: On 30th 
Bhado, 1359 fasli. corresponding to 1952- 
53 A. D. one lump sum of Rs, 135/- as 


-ecash rental for the period 1355-59 fasli 


was paid by defendant. No. 1 -whereas 


_ Rs. 141/- was paid by defendant No. 4 


to Mahanth Harkrishna Nand (defen- 
dant No. 11 — respondent No, 9) who 


. had succeeded Bisheshwara Nandiji, and 


had become President of the Math Com- 
mittee. Defendant No. 11, had issued 
one hukumnama- to each defendants 1 
and 4 and directed his Diwan Dwarika 
Lal (P. W. 10) to grant receipts to de- 
fendants 1 and 4. . When they met 
P. W. 10, he declined to obey the direc- 
tion of the said Mahanth, and did not 
grant receipts at the instance of plain- 
tiffs Nos.. 1 to 4, who wanted to grab 
the suit lands. The further case of the 
defendants was that the story of settle- - 
ment, as disclosed by the plaintiffs, on 
payment of Rs, 1,000/~ as salami in the 
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year 1351 fasli, was not correct. Tke 
suit lands were already settled with de- 
fendants 1 and 4. Therefore, Mahanth 
Madan Mohana Nandiji could not have 
settled the same land in -he-year 131 
fasli with the plaintiffs. According to 
the defendants, the pleintifis never 
came in possession of the suit lands om 
the strength of the alleged settlement. 
The story of settlement, division, pay- 
ment of rent, grant of receipts to tke 
plaintiffs and amalgamation of the suit 
lands were all. denied in the written 
Statement. The defendants also alleg- 
ed that the hukumnamas in favour of 
the plaintiffs did not exist and, there- 
fore, the story regarding theft thereof 
was also false. They asserted that tke 
order in the proceeding under Secticn 
145 of the Code of Criminal Procedure 
was rightly decided in ther favour, and 
the same was not initiated in collusicn 
with other raiyats, and the receipczs 
produced by the defendants in the said 
proceeding were all genuine documents, 
and not forged and fabricated as alleg- 
ed by the plaintiffs. Thev alleged that 
plaintiff No. 1 being an influential per- 
son and being one of the trustees of 
the Math Committee, succeeded in tak- 
ing the present Mahanth in collusion 
with himself and the plaintiffs hare 
fabricated all the documents themselves 
to support their case. The plaintiffs 
were bent upon interfering with the 
peaceful possession of the defendan-s 
over the suit lands and, therefore, the 
defendants initiated the  proceedirg 
under Section 144 of the Criminal Pro- 
cedure Code which was later converted 
into one under Section 14E of the Cod3. 
They lastly contended in the written 
statement that the suit was barred Ly 
limitation, estoppel, waiver, acquiescent, 
adverse possession and was also bad cn 
account of misjoinder cf causes of 
action, 

4. On the pleadings of the paz- 
ties the following issues were framed 
by the learned Additional Subordinaze 
Judge ‘— 

1. Is the 
able ? 

2. Have the plaintiffs any cause of 
action for the suit? 

3. Is the suit barred ky general ard 
special law of limitation, estoppel and 
acquiescence ? 

4. Have the plaintiffs any title tio 
the suit lands and are they entitled zo 
recover possession ? 

5. Are the plaintiffs entitled to r- 
‘cover Rs. 560/- the sale proceeds of the 
suit lands while under attachment? 

§. Are plaintiffs entitled to recover 
mesne profits ?- 

If so, to what -extert and from 
whom ? l 


suit as framed maintain- 
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7. To what relief, or reliefs are the 
Plaintiffs entitled ? 
Out of the above various issues, only 
issue No. 4 is important on which the 
result of this appeal depends. 


5. Both the parties adduced 
documentary as well as oral evidence 
in support of their respective cases. In 
order to establish settlement, on behalf 
of the plaintiffs P, Ws. 6, 9, 10 and 14 
were examined. To prove possession 
and amalgamation P. Ws..1, 2, 3, 4, 5, 7, 
8, 13, 14 and 17 were examined. On 
the other hand, on behalf of the de=- 
dendants, in order to establish settle- 
ment and possession, D. Ws, 1, 2, 3, 4, 
5, 6, 7, 8 and 12 were examined. The 
learned Additional Subordinate-Judge 
after considering the evidence on the 


‘record decided issue No. 4 in favour of 


the plaintiffs. holding that the plaintiffs 
succeeded in proving their title as well 
as possession within a period of 12 years 
from the date of the suit and they 
were, therefore, entitled to the decla- 
ration sought for by them and were 
entitled to recover possession of the suit 
lands from the defendants. Aggrieved 
by the said finding, as mentioned ear- 
lier this appeal has been preferred by 
the contesting defendants. 


6. Mr. Prabha Shankar Mishra, 
learned counsel appearing on behalf of 
the appellants, challenged the impugn- 


‘ed judgment and decree and made the 


following submissions for consideration 
by this Court :— 

(i) Plaintiffs have failed to produce 
primary. evidence on the question of 
settlement. They have not been able 
to establish the loss of hukumnama on 
which their evidence was based. Ac- 
cording to learned counsel, secondary 
evidence regarding the -contents of the 
Hukumnama was inadmissible. The 
hukumnama admittedly being sada it 
was inadmissible except for collateral 
purposes. Therefore, secondary evidence 
would not have been:on better footing 
than the original hukumnama itself. 

(ii) P. Ws. 6, 9 and 10 have nat 
deposed ` regarding- the contents of the 
hukumnama nor they have connected in 
their evidence the suit land with the 
alleged settlement. 


(ii) The plaintiffs having failed to 
establish title, they could not have suc- 
ceeded by establishing only possession 
over -the suit land. In order to succe- 
ed the plaintifis were required to prove 
title and . further possession over the 
suit land within 12 years of the suit. 
They could not succeed merely on the 
basis of any weakness in the defence 
case, 

(iv) Defendants by overwhelming 
evidence, both documentary and oral, 


en 
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were able to establish prior settlement of 
the disputed land by the then Mahanth 
of the Math in the year 1346 Fasli fol- 
lowed by a Sada -hukumnama in 1347 
Fasli. According to learned counsel the 


findings of the Magistrate on the basis’ 


of the hukumnama in favour of the 


defendants are admissible and they 
established settlement of the suit land 
with the defendants, 


(v) Even if it is assumed that the 
defendants have failed to establish title, 
the learned Subordinate Judge .failed to 
appreciate the evidence led on behalf 
of the defendants which clearly esta- 
blishes that the defendants being in 
continuous possession for 17 to 18 years 
over the suit land, they had perfected 
their title thereon by. adverse posses- 
sion. 


7. The submissions made by 
learned counsel under (i). Gi), Gii) and 
(iv) are all inter-dependent. Therefore, 


for the sake of brevity it will be con- 
venient to discuss them together. Learn- 
ed counsel drew my attention to para- 
graph 5 of the impugned judgment 
where the learned Additional Subordi- 
nate-Judge dealt with issue No, 4 He 
observed ‘that the best thing would have 
been for the plaintiffs to examine the 
present Mahanth, namely, defendant 
No. 11, but defendant No. 11 did not 
file any written statement supporting 
the case of the plaintiffs nor he exa- 


mined himself in the proceeding under. 


Section 144 of the “Code of Criminal 
Procedure, . It is true that Dwarika Lal 
(P. W. 10), Diwan of Gokhulpur. Math, 
was examined on behalf of the plain- 
tiff. In his evidence he stated that after 
‘the settlement with the plaintiffs, lag- 
gits were prepared by the Math. Even 
then those laggits were not produced 
to prove the case of the plaintiffs. 
Learned counsel contended ‘that some 
counterfoil rent receipts were filed on 
behalf of the plaintiffs. They were 
Exhibits 3 and 8 (a) for the years 1345 
and 1347 fasli and Exhibit 3 (b) for 
1356 Fasli. According to the case of 
the plaintiffs, the settlement was in 
_ the year 1351 fasli, Therefore, those 
counterfoils were not at all relevant. 
A petition (Exhibit F) was filed on be- 
half of the defendants to show that by 
the said petition all the counterfoils 
receipt books for the period 1347 to 
1360 Fasli were taken back from the 
court, which were produced by 
Math. <All those counterfoil receipt 
books which were taken back related 
ta the tauzi in question and of Husain 
Chak Mahal. If those counterfoil books 
would have been on the record they 
would have established, according to 
Jearned counsel, the settlement of the 
suit land with the defendants and would 
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have demolished the story of settlement 
put forward by the plaintiffs. He drew 
my attention to some of the passages 
of the impugned Judgment where the 
learned Judge observed that undoubted- 
ly some hide and seek had been played 
by the Gokhulpur Estate, and the plain- 
tiffs had not been able to satisfactorily 
account for non-production of those coun» 
terfoil receipt books. He further observ~ 
ed that it was apparent from the evi- 


dence on the record that Gokhul- 
pur Estate was in the habit of 
maintaining duplicate sets of 


receipts for the same very land re- 
celpts which were issued by the Estate 
in the name of different persons. The 
Estate was also in the habit of setting 
up one tenant against the other. From 
the previous deposition (Exhibit G) of 
Dwarika Lal (P. W. 10) in Title Suit 
No, 64/24 of 1950/54 it is clearly esta- 
blished that the affairs of the Mata were 
not very clean. Therefore, it was dif- 
ficult to believe the bona fides of the 
Estate when it was proved from the 
documents that the Math was in the 
habit of fabricating papers and was also `’ 
in the habit of setting up one set of 
tenants against the other. He also re- 
ferred to Exhibit 10, the first informa- 
tion report dated 17-10-1950, which was 
filed on behalf of the plaintiffs in order 
to show that the relevant hukumnama 
was stolen and therefore, it could not 
be produced. In Ext. 10 there is no 
specific mention regarding the fact that 
the hukumnama was stolen, although 
there is specific mention regarding other 
documents having been stolen. He sub- 
mitted that the learned Judge has not 
given any finding as to whether he 
relied on Ext. 10 or not. He urged that 
the alleged hukumnama was the 
primary evidence to support the case of 
settlement and ‘the title of the plaintiffs 
over the suit land, That having been 
not produced and the relevant ccunter 
foil books or laggits having not been 
produced bv the plaintiffs they utterly 
failed to establish their title over the 
suit land. In the’ absence of prelimi- 
nary evidence the plaintiffs endeavoured 
to establish their title by leading 
secondary evidence through their wit- 
nesses, namely, P. Ws. 6, 9, 10 and -14. 
He contended that the learned Judge 
erred in holding that the plaintiffs 
succeeded in establishing settlement in 
the absence of hukumnama alleged to 
have been stolen, through the evidence 
of P. Ws, 6 and 10 besides Ram 
Swaroop Prasad Sinha, plaintiff No. 1- 
(P. W. 14), who have all spoken about 
the settlement of the suit lands. by the 
Math in favour of the Plaintiffs. The 
secondary evidence, he argued, was in- 
admissible in evidence, It could have 
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been admissible, according to him, only 
under Section 65 (c) of the Evidence 
Act which provides :-— 

“Secondary evidence may be give 
of the existence. condition or conten-s 
of a document in the following cases :— 


(c) when the original has been de- 
stroyed or lost, or when the party 
offering evidence of its contents cannot, 
for any other reason not arising. from 
his own default or neglect, produce it 
in reasonable time.” 


In the absence of finding of the learned 
Judge that in fact the hukumnama was 
stolen, the evidence regarding the con- 
tents of the hukumnama was not ad- 
missible. In order to substantiate hs 
contention he relied on a decision of 
this Court in Mohanlal Sah v, Samal 
Ram Potdar. (AIR 1961 Pat 300) where 
Mahapatra. J. while dealing with the pro- 
visions under S, 65(c) of the Evidence 
Act observed that where the plaintifs 
have not proved loss of original docn- 
ment, they were not entitled to tender izs 
certified copy as the basis of their suit 
as secondary evidence. .He also relied ™ 
a decision of the Supreme Court in Sital 
Das v. Sant Ram, (AIR 1954 SC 603) 
where their Lordships observed whie 
dealing with Sections 63 and 65 of tke 
Evidence Act that in a case where ro 
foundation was laid, no secondary evi- 
dence under Section 65 of the Act was 
permissible. 


8. In my judgment, it is true 
that the learned Judge has not given 
finding as to whether he relied cn 
Ext, 10 in order to show that.the sad 
hukumnama was lost. In that view of 
the matter the contention of learned 
counsel is well founded. No doubt, :n 
that circumstance, the evidence of 2. 
Ws, 6, 9, 10 and 14 cannot take the place 
of the hukumnama. However, ther 
evidence, in my opinion, may be used 
to prove that the settlement of the suit 
land was made by the Mahanth wi-h 
the plaintiffs in their presence, Since 
F: W. 14 is plaintif No. 1 himself, he 
is highly interested. On that account 
I may omit the consideration of his evi- 
dence, but so far the evidence of P. Ws. 
6, 9, and 10 is concernec, it has to ke 
seen whether their evidence is accert- 
able on the point of settlement or not 
even if the story of settlement ty 
hukumnama is completely ignored. 
Learned counsel, as mertioned earlier, 
also submitted that the sada hukun- 
nama, as it is firmly = established, was 
inadmissible except for collateral puz- 
poses. Therefore. the secondary evi- 
dence given by P. Ws. 6, 9. and 10 woud 
be admissible only for collateral pur- 
poses. No, doubt, this contention 2 
learned counsel is also correct, pro 


(B. D. Singh J.) {[Prs. 7-9] Pat. 191 


ed the evidence of P. Ws. 6, 9 and 10 is 
only on the basis of the said hukum- 
nama, but if they have deposed that 
the settlement with the plaintiffs was 
made in their presence, ‘or they knew 
about the settlement, there is no reason 
to discard the evidence of P. Ws. 6, 9 
and 10. if they are held to be reliable. 
Therefore, whether the plaintiffs have 
succeeded in establishing their story of 
settlement will depend on tha evidence 
P. Ws. 6,9 and 10. . 


9. Learned counsel also submit- 
ted that since in the instant case the 
defendants had challenged the title and 
the possession of the plaintiffs over the 
disputed land and since the defendants 
themselves claimed title and possession 
for more than 12 years over the suit 
land. the plaintiffs could succeed only 
if they could establish both title and 
possession over the suit land. He urg- 
ed that the plaintiff’s suit would stand 
or fall on the own strength of the plain- 
tiffs. They cannot succeed due to the 
weakness of the defendants’ case. He 
submitted that the learned Judge fur- 
ther erred in laying ` great stress that 
the plaintiffs succeeded in establishing 
their possession over the suit land within 
12 years from the date of the suit and 
they were entitled to the declaration 
sought by them. On the facts and in 
the circumstances of the case, accord- 
ing to the learned counsel. the prin- 
ciples that possession follows title would 
not be applicable, In order to find sup- 
port to his contention he relied on a 
Full Bench decision of this Court in 
Jaldhari Maho v. Rajendra Singh, 
(AIR 1958 Pat 386). where their Lord- 
ships while dealing with the provisions 
contained under Articles 142 and 144 of 
the Limitation Act (1908). observed 
that the rule pronounced in tħe Full 
Bench decision of Shiva Prasad Singh v. 
Hira Singh, (AIR 1921 Pat 237) was not 
of universal application and should not 
be extended beyond the facts of that 
case, and the case of landlord and ten- 
ant was entirely different and did not 
come within the ambit of the doctrine 
therein laid down. The Full Bench de- 
cision in AIR 1921 Pat 237 (supra) did 
not purport to lay down that in a suit 
for ejectment on the ground cf disnosses- 
sion, the presumption for possession 
arising from admitted or proved title 
was not at all available. It was incon- 
trovertible that ordinarily in a suit for 
ejectment the plaintiff must prove his 
antecedent title and possession within 
the statutory period. But cases might 
arise where the possession might be in- 
ferred only from title and other circum- 
stances of the case, even though the 
evidence might not conclusively esta- 
blish actual physical possession. Their 
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Lordships further observed that in a 
suit for ejectment the initial burden 


lay on the plaintiff to prove that he had 
the title to immediate possession by eject- 
ment of the defendants. - If the suit was 
based on the ground of dispossession or 
discontinuance of possession and the 
. defendant was in possession and assert- 
ed title independent of the title alleged 
by the plaintiff, then barring certain 


7 cases, where on proof of plaintiff’s title. 
was presumed with him on - 


possession 
-the principle that possession follows 
title, the plaintiff must prove in addi- 
tion that he was in possession Within 
twelve years of.the suit. 

Learned Counsel laid much ees 
on- the latter part of the observation 
and contended that in the instant case 


it was incumbent upon the plaintiffs to- 


prove title in addition that he was in 
possession within twelve years of the 
suit. i : 
l 10. On the other -hand, Mr. Lal- 
narayan Sinha, appearing on behalf of 
the plaintiff-respondents, relied on a 
Bench decision of this Court in Govind 
Dutta v.`Jagnarain Dutta, (AIR 1952 
Pat 314) where Ramaswami and Sarioo 
Prosad, JJ. while dealing with Arti- 
cles 142 and 144.of the Limitation Act 
(1908), observed at page 315 in Para- 
graph 4 that possession is a good title 
against. all but the true owner, and a 
person in peaceful possession of the land 
has, as against everyone but the true 
owner, an interest capable of being in- 
herited, devised or conveyed. Their 
. Lordships for the above principle relied 
on Asher v. Whitlock: (1865) 1 QB 1 at 
p 6. Their Lordships also relied on a 
decision in Ismail Ariff v, Mahomed 
Ghous, (1893) ILR .20 Cal 834 (PC), 
where the Judicial Committee reiterated 
the —priniciple that lawful possession of 
= land was sufficient evidence of- right as 
owner, as against a person who has not 
title whatever, and that- the - plaintiff 
was entitled to a declaratory decree 
and an injunction restraining the wrong- 
doer from interfering with his posses- 
sion. 


On the other hand, Mr. Prabha 
Shankar Mishra, in reply, contended 
that the principle laid down in AIR 
1952 Pat 314 (supra) was not applicable 
to the instant case. According to him, 
the principle that possession follows 
title is applicable only under Section 9 
of the Specific Relief Act 1877. He fur- 


ther submitted. that for taking ad- 
vantage provided under Section 9 of 
the Specific Relief Act the suit has to 


be instituted within six months of dis- 
‘possession prior to the date of the suit. 
He urged that in the instant case the 
suit was not instituted by the plaintiffs 
under Section 9 of the Specific Relief 
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Act. In my opinion there is nothing 
to show that their Lordships in AIR 
1952 Pat 314 (supra) were considering 
the case which was covered under Sec- 
tion 9 of the Specific Relief Act. Sec- 
tion. 9 of the Specific Relief Act, in my 
view, in no way controls the operations 
of Section 110 of the Evidence Act or a 
suit based upon possessory title. Sec- 
tion 9 provides a summary remedy to 


-a person who has, without his consent 


been dispossessed of immoveable pro- 
perty otherwise than in due course, of 
law, for recovery of possession without 
‘A.distinction has to 
be drawn between a. suit based upon 
possessory title and a suit under Sec- 
tion 9 of the Specific Relief Act. In the 


‘former case the plaintiff would be en- 


titled to a decree only where the plain- 
tiffs possession was ‘sufficient proof of 
his title, while in the latter case the 
Court has merely to see whether the 
plaintiff was in possession within six 
months prior to the date of the institu- 
tion of the suit. In Ranjit Singh v. 
Jholi Singh. (ATR 1929 Pat 601) a 
Bench of this Court while dealing with 
a suit based où possessorv title. observ- 
ed - that possession is prima facie proof 
of title; . and it is well established that 
previous. possession is a good founda- 
tion for a suit in eiectment although 


. the plaintiff who instituted the suit mav 


not be able to establish any title.in 
self, provided that the defendant does 
not establish a better -title to the dis- 


puted property. Similarly, in Ram 
Keshwar Mahton . v. Hari Charan 
Mahton, (AIR 1947 Pat 444) Meredith 


and Sihha, JJ. at p. 446 held:— 


Dedesini This. peaceful possession for 
a number of vears is prima facie evi- 
dence of title sufficient to enable the 
plaintiffs to recover, unless the defen- 
dants can show a better title. whereas 
in fact the findings are that the defen- 
dants, unlike the plaintiffs, are mere 
trespassers., The legal position has been 
settled só far as this Court is concerned 
by several decisions which’ are binding 
upon us. In (11 Pat LT 34) = (AIR 1929 
Pat 601) a Bench of this Court held that 


though a person suing in ejectment can _ 


only recover by the strength of his own 
title and not by the weakness in the title 
of his adversary, yet possession is prima 
facie proof of title under Section 110, 
Evidence Act, and previous possession 
is a good foundation for a suit in eject- 
ment although the plaintif who instituted 
the suit may not be able to establish any 
title in himself, provided that the de- 


fendant does not establish a better title _ 


to the disputed property. Similarly, 
in Bodha Ganderi wv. Ashloke Singh, 


(ILR 5 Pat 765) = (AIR 1927 Pat 1) an- 
other Bench observed that where a 
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person who has been in possessien of 
property for several wears wichout 
title is dispossessed by another, who 
also has no title. the former is en- 
titled to be restored to possession.’ 

Even the observations made in AIR 
1958 Pat 386 (FB) (supra) .by a Full 
Bench of this Court are not of -nuch 
assistance to the convention put for- 
ward on behalf of the appellants. What 
their Lordships have held in that case. 
they have summarised in Paragraph 36 at 
page 398 which reads to this effect :— 


“In a suit for ejectment the initial 
burden lies on the plaintiff to prove 
that he has the title to immediate pcsses~ 
sion by ejectment of the defendant. If 
the suit is based on the ground of dis- 
possession. or discontinuance of pesses- 
sion and the defendant is in possession 
and asserts title independant of the 
title alleged by the plaintiff, then barr- 
ing the cases. above stated where on 
proof of plaintiff’s title possession is pre- 
sumed with him on the principle that 
possession follows title, the plaintiff 
must prove in addition that he was in 
possession within twelve years of the 
suit.” i 


From the above it is clear that the ob- 
servations made by their Lordships do 
not apply to those cases where on proof 
of plaintiff's title poss2ssion is presum- 
ed with him on the principle that 
possession follows title. 


Therefore, the submission of learn- 
ed counsel under point No. (iii) fails. 


11. Learned Counsel for the ap- 
pellants further contended that plantiff 
No. 1 was one of the trustees of the 
Math Committee and he was friendly 
with the president of fhe Trust (defen- 
dant No. 11). Therefor2, he could have 
easily filed the laggit which was pre- 
pared by the Math after the lands were 
allegedly settled with the plaintiffs 
and the two rent receipts which were 
granted per pen of P. W. 10 to plaintiffs 
T and 2 at the instance of Mahanth 
Bisheswara Nandii: the babi of the Idath 
showing that nazrana of Rupees 1900/- 
was. paid by the plaintiff No. 1 at the 
time of settlement; and the account 
book of the Math maintained by the 
cashier to show that rents paic by 
plaintiffs 1 and 2 were duly recorded 
therein. Instead of filing these docu- 
ments as mentioned earlier, even the 
counterfoil of rent receipts from the 
year 1347 to 1360 Fasli regarding tauzi 
No. 7936: of village Hussain Chak which 
were produced on behalf of the Math, 
were withdrawn from sche Court in the 
Said title suit through an applicetion 
dated 26-11-57 - (Ext. F). Therefore. he 
submitted the adverse inference ought 
to have been drawn bv learned Addi- 
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tional Subordinate Judge for non-filing 
of laggits etc. and for withdrawing the 
counterfoil receipts referred to above, 
under Ext. F. In my opinion. simply 
because plaintiff No. 1 was one of the 
trustees of the Math, it cannot be pre- 
sumed that those documents were in the 
control of plaintiff No. 1. It is admit- 
ted case that the president of the Trust 
was the Mahanth, defendant No, ll. It 
may be recalled that the learned Sub- 
ordinate Judge had already observed 
that the Math estate was in the habit of 
setting one tenant against the other 
and although the present Mahanth was 
added as defendant No. 11, he took no 
interest in the suit; nor he filed written 
statement. In that view of the matter 
it cannot be held that defendant No. 11 
was helpful to plaintiff No. 1, and the 
documents of the Math were in the con- 
trol of plaintiff No. 1. 


In Devidas v. Shri Shailappa. (AIR 
1961 SC 1277) their Lordships while deal- 
ing with Section 114, illustration (g) 
of the Evidence Act observed that 
where there is no evidence on the re- 
cord to show that the document was 
with the plaintiffs or within their power 
and that it was withheld from the Court, 
the Court would refuse to raise an ad- 
verse inference against the plaintiffs, 


12-15. (After discussion of 
evidence His Lordship proceeded). 


16. Mr. Prabha Shankar Mishra. 
then referred to the order dated 13-3- 
56 which was passed by the Magistrate 
in the proceeding under Section 145. 
Criminal Procedure Code: holding de- 
fendants. 1 and 4. being the first partv. 
in possession of the suit land. In that 
order the genuine hukumnama was filed. 
and receipts were also filed therein. and 
after considering the evidence on the 
record, the Magistrate decided in favour 
of defendants 1 and 4. He submitted 
that the learned Subordinate Judge 
erred in not relying on the said order of 
the Magistrate. In order to substantiate 
his contention he relied on a Bench 
decision of this Court in Mahabir Pandev 
v. Ram Narain Singh. (AIR 1959 Pat 408) 
and contended that no doubt the Civil 
Court was entitled to come to a different 
finding altogether. but he cught to have 
referred the decision in the proceeding 
under Section 145. Criminal Procedure 
Code and ought to have given reasons as 
to why. he differed with the findings re- 
garding possession given in the said pro- 
ceeding by the Magistrate. He drewmy 


some 


attention to Paragraph @ of the jude- 
ment where their Lordships observed: 
“Mr. Prasad next pointed out that 


the learned Additional District Judge in 
appeal had not applied his mind to the 
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decision of the Mavistrate in the 145 pro- 
ceeding and had given no reasons for dis- 
carding his finding regarding possession 
of the appellant. This contention is equal- 
ly without merit. .In the first place the 
decision of the Magistrate in that pro- 
ceeding is not binding upon the Civil 
Court, it is entitled to come to a different 
finding altogether. 


Secondly, the finding that the plain- 
tiffs were in possession amounts to suff- 
cient refutation of the findings of the 
learned Magistrate. Thirdlv. the learned 
Additional Subordinate Judge had in 
fact considered the findings of the Magis- 
trates in the 145 proceeding and reached 
the conclusion that thev could not be 
supported either in law or in fact. It is 
‘true that the learned Additional Dis- 
trict Judge has not referred to the deci- 
sion in the 145 proceeding. It is. how- 
ever. well to remember that.the iudg- 
ment of the appellate Court is a jude- 
ment of affirmance. and it is not neces- 
sary that all the reasons given bv the 
learned Additional Subordinate Judge 
should have been considered and repro- 
duced. 


The affirmance of his findings of 
possession implies that the learned Ad- 
ditional District Judge had considered all 
the reasons given by him including the 
decision in the 145 proceeding. The find- 
ing of the Courts below regarding the 
title and possession of the plaintiffs is 
thus unexceptionable. This contention. 
therefore. must be rejected.” 


In my view. the above observation is 
of no avail in the instant case. as I find 
that at various places the learned Judge 
referred to the decision made bv the 
Magistrate in the proceeding under Sec- 
tion 145. Criminal: Procedure Code. 
After discussing the evidence led by the 
plaintiffs and the defendants 1 and 4 he 
came to the conclusion that the plaintiffs 
case of settlement. amalgamation and 
possession was true and he further held 
that the plaintiffs were dispossessed from 
the suit land only during the proceeding 
u/s. 145, Criminal Procedure Code by de- 
fendants 1 and 4. He also held that the 
evidence led on behalf of the defendants 
was not reliable. 


17. Learned Counsel further refer- 
red to Ext. 1. which is an order dated 
14-7-56 passed by the Circle Officer in 
case No. 38/8/27 of 1955-56 wherebv the 
defendants were directed to be mutated 
on the disputed land. In that case. defen- 
dant No. 4 was the petitioner whereas 
plaintiff No. 1 and others were the op- 
posite party. Learned counsel urged that 
this was also one of the important piece 
of documentarv evidence in favour of the 
defendants. In my opinion. the learned 
Subordinate Judge was not bound by the 
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Said order. He was entitled to come to a 
different findnig altogether on the evi«- 
dence led by the parties before him. IJt 
may be noticed that the said order of the 
Circle Officer was passed iust after the 
order dated 13-3-56 passed by the Magis- 
trate in the proceeding under S. 145, 
Criminal P. C. Therefore. it appears 
that relying on the order dated 13-3-56 
the Circle Officer passed the aforesaid 
As such nothing of 
importance turns upon Ext. I. 


18. The learned Judge after con» 

sidering all the relevant documentary 
evidence placed on behalf of the defen- 
dants and after considering the oral evi- 
dence of D. Ws. 1. 2. 3. 4 (defendant 
No. 1). 5. 6. 7. 8 and 12 (defendant No. 4). 
who were witnesses on the auestion of 
settlement and 
Possession, decreed the suit of the vlain« 
tiffs and did not relv on the evidence of 
defendant’s witnesses. 

19. It was contended on behalf of 
the appellants that the learned Judge 
erred in appreciating the oral evidence 
led. by the parties in coming to the con- 
clusion which he reached. According to 
learned counsel, he ought not to have 
relied on the witnesses examined on be- 
hali of the plaintiffs. According to him. 
he ought to have relied on the witnesses 
examined on behalf of the defendants. 
In Sariu Pershad Ramdeo Sabu v. 
Jwaleshwari Pratap Narain Singh. (AIR 
1951 SC 120) their Lordships while deal- 
ing with the provisions under Section 107 
of the Civil Procedure Code. observed 
that where the question for consideration 
for the appellate Court is undoubtedly 
One of fact. the decision of which de- 
pends upon the appreciation of the oral 
evidence adduced in the case. the appel- 
late Court has got to bear in mind that ił 
has not the advantage, which the trial 
Judge had in having the witnesses. before 
him and of observing the manner in which 
they deposed in Court. This certainly 
does not mean that when an appeal lies 
on facts. the appellate Court is not com~ 
petent to reverse a finding’ of fact arriv- 
ed at by the trial Judge. The rule is — 
and it is nothing more than a rule of prac- 
tice — that when there is conflict of oral 
evidence of the parties on anv matter in 
issue and the decision hinges upon the 
creditability of witnesses, then unless 
there is some special feature about the 
evidence of a particular witness which 
has escaped the trial Judge’s notice og 
there is a sufficient balance of improbabi-« 
lity to displace his opinion as to where 
the credibility lies, the appellate Court 
should not interfere with the finding of 
the trial Judge on a auestion of fact. 
Their Lordships further - observed that 
the duty of the appellate Court in such 
cases is to see whether the evidence 
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faken as a whole can reasonably 
the conclusion which the .trial Court 
arrived at or whether there is an ele- 


ment of improbabilitv arising from 
proved circumstances which in the 
opinion of the Court. outweighs such 


finding. Keeping in view the observation 
made by their Lordships, I now propose 
to deal with the oral evidence led by the 
parties in order to find out whethe- the 
learned Subordinate Judge has failed to 
appreciate the evidence of those witresses 
referred to above. 


_ 19-23. (After discussion of Evi- 
dence His Lordship proceeded). 


24. After considering the evi- 
dence of all the witnesses and the other 
materials placed before me by leerned 
counsel for the parties. I am conv_nced 
that the plaintiffs have been ab-e to 
establish their case and they were en- 


titled to the decree as passed by the 
learned Subordinate Judge, and the 
defendants have failed to establish 
their case regarding settlement and 
possession. No doubt, there are some 


other witnesses examined on beha_f{ of 
the parties, but they are not relevant 
to the issue. nor they were placed or 
referred to by learned counsel for the 
parties. Therefore, it is not necessary 
to discuss their evidence, In the result, 
the contentions put forward by learned 
counsel for the appellants under voint 
Nos. (i) to (iv) which I have consicered 
together, fail. 


25. Now I take up his submis- 
sion under point No, (v) wherein he 
contended that the dezendants even if 
they have failed to establish settlement 
they perfected their title over the suit 
land by adverse possession. In my 
opinion, this contention also fails be- 
cause I have already held while ceal- 
ing with point Nos. (i) to (v) that the 
plaintiffs have succeeded in establishing 
possession over the suit land prior to the 
date when they were dispossessed bv 
the defendants. because of the order 
passed by the Magistrate in the 145 pro- 
ceeding. But before that they (Plain“iffs) 
were continuously in possession as stat- 
ed by most of the witnesses for a number 
of years as indicated abcve. 


26. In the result, the judgment 
and decree of the Court below have got 
to be upheld. The appeal therefore. is 
dismissed with costs. 


Appeal dismissed. 
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U. N. SINHA, C. J. AND K, B, N. 
SINGH, J. 


Jogindra Manna, Petitioner v. The 
State of Bihar and others, Respondents. 


Civil Writ Jur. Case No. 510 of 1989, 
D/- 1-9-1971. 

Constitution of India, Article 14 — 
Section 6 of the Bihar Public Land En- 
croachment Act is ultra vires Article 14. 
(X-Ref :— Bihar Public Land Encroach- 
ment Act (15 of 1956), Section 6). 1969 
BLIR 1010, Rel, on. (Para 1) 


Cases Referred: Chronological Paras 
(1969) 1969 BLJR 1010 = 1969 Pat 
LJR 241, Ramzan Mian v. Ex- 
ecutive Engineer, P. W. D. 1 
S. R. Ghosal, for Petitioner: R. P. 
Katriar and T, K. Jha, for Respondents. 


ORDER :—— This writ application 
has been filed by the petitioner under 
Articles 226 and 227 of the Constitution, 
praying that the order incorporated in 
Annexure 3 be quashed. The original 
order passed against the petitioner was 
incorporated in Annexure 1. The final 
order by the Commissioner Bhagalpur 
Division, is incorporated in Annexure 
3. In effect, the petitioner has been 
ordered to remove an alleged encroach- 
ment from plot no. 626 in Village Gai 
Pathor, within Sub-division, under Sec- 
tion 6 of the Bihar Public Land Encro- 
achment Act, 1956 (Bihar Act No. 15 of 
1956). The last order passed by the 
Commissioner of Bhagalpur was on the 
27th March 1969 and by a Judgment 
and order passed by this Court in a 
civil writ jurisdiction case. Ramzan 
Mian v. Executive Engineer. P. W. D, 
Dehri on Sone, reported in 1969 BLJR 
1010, D/- 1-4-1969, Section 6 of this Act 
has been held to be ultra vires as viola- 
tive of the provisions of Article 14 of 
the Constitution. Therefore, it is clear 
that the orders passed by the authori- 
ties culminating in the order of the 
Commissioner of Bhagalpur Division are 
all null and void and they must all be 
quashed. 

2. In the result, the orders in- 
corporated in Annexures 1, 2 and 3 are 
quashed and a writ of mandamus must 
issue on the respondents not to inter- 
fere with the petitioner’s possession of 
the lands from which an alleged en- 
croachment has been ordered to be re- 
moved, by virtue of the orders passed 
The writ appli- 
but, in 

be no 


therefore, allowed; 
there will 


cation is, 

the circumstances, 
order for costs, 

Application allowed. 

i 
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B. D. SINGH, J. 

Ram Jiban Ray and others, Peti- 
fioners v, The Block Development Offi- 
cers and others, Opposite Party. 

Civil Writ Jur. Case. No. 1021 of 
1971, D/-: 22-10-1971. - l 

Bihar Panchayat - Raj Act (7 of 
1948), Section 3 (3) — Alteration in the 
local limits of Gram Panchayat with- 
out notification in Gazette- ìs illegal. 


Non-compliance of the provisions con- 
tained under. sub-section (3) of Sec- 
tion 3 of the Act invalidates the altera- 
tion of the area of the Gram Pancha- 
yat. 1966 BLJR 318, Foll, (Para 6) 


Cases Referred: Chronological Paras 


(1966) 1966 BLJR 318, -Mathura 
Prasad Chaudhary v. State of 
Bihar 6 

Kanhaiya Prasad Varma, Shyam 

Nandan Prasad Sharma and Kamla 

Kant Prasad, for Petitioners; Tara 

Kant Jha, Devi Prasad Sharma and 

P, awal Kishore Sharma, for Opposite 
arty. 


ORDER: — In this application under 
Articles 226 and 227 of the Constitution 
of India the four petitioners have chal- 
lenged the entire election of Barawan 
Gram Panchayat, which is under the 
jurisdiction. of Poonpoon Block in the 
District of Patna, on the ground that 


the local limits of the said Gram Pan- 


chayat was altered by the Block De- 
velopment Officer (opposite party No. 1) 
the Election Officer ` (opposite 


posite party No. 3) and the Dis- 
trict Magistrate (opposite party No. 
4) during the impugned election at 
the time of notifying’ - regarding the 
booths under Rule 31 of the Bihar Pan- 
chayat Election Rules, 1959, a copy of 
which the petitioners have filed as An- 
-nexure ‘4’, The said election was held 
on the 6th. June, 1971. It is specifical- 
ly stated in the petition that the said 
alteration in the Gram Panchayat -was 
done without any gazette notification 
having been made by the State of 
Bihar, 


2. It Is further stated therein 
that due to the sudden alteration a pre- 
{iudice was caused to the petitioners. 
The petitioners have also stated in 
their petition that the villages Anio 
Patanpura, Jaitipur and Mahajani were 
villages in Saidanpur Gram Panchayat 
according to the Bihar Gazette Notifi- 
cation, dated the 23rd January, 1952. 
They further stated that by notifica- 
tion published in the -Bihar Gazette on 
the 5th February, 1958 when Barawan 
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were ten villages, namely, Mir Harid- 
chak, Mahmada, Kansari. Barawan, Sapa- 
hua, Mustafapur, Mundichak, Lahlad- 
pur, Palanki and -Panchasa, according 
to which various elections of the said 
Gram Panchayat had taken place in 
the past. The three villages, Anio Patan- 
pura, Jaitipur and Mahajani were taken 
out from Saidanpur Gram Panchayat 
and were purported to be included in 
Barawan Gram Panchayat by the au- 
thorities’ without any formal notifica- 
tion made by the State Government as 
mentioned above. 


3. Although the petitioners have 
impleaded in their petition. the persons 
who were: elected in the said election 
as well as the Block Development Offi- 
cer, Sub-divisional- Magistrate and the 
District Magistrate, none has cared to 
file any counter affidavit controverting 
the facts stated by the petitioners. 

4, Mr. Devi Prasad Sharma ap- 
pearing on behalf. of the opposite party 
No.- 5, submitted ‘before me that the 


election so-held was in accordance with - 


law and the petitioners could not have 
challenged the election under the writ 
jurisdiction. He further submits that 
in fact there had been no alteration in 


_the jurisdiction. of Barawan Gram Pan- 


chayat,. and the village Jaitipur is a 
tola of Barawan, Mahajani is a tola of 
Saidpur and Anio Patanpura is not in- 
eluded in .Barawan.: Gram Panchayat. 
In my opinion, the oral submissions 
made on behalf of the opposite party 
are of no avail. Whatever has been 
stated by the petitioners in their peti- 
tion on affidavit; has got to be accepted 
in the absence of any counter affidavit 
on behalf of any of the opposite party 
controverting the facts stated. in the 
petition. 

5e A reference may be made to 
Section 3 of the Bihar Panchayat Raj 
Act, 1947 (hereinafter referred to as 
‘the Act’). the relevant portion of which 
reads as:— 

. “Establishment and constitution of 
a Gram Panchayat: 

(1) For every village or part of 
different villages, the Government may, 
by notification, establish a Gram Pan- 
chayat : 

Provided: that the Governmen? 
may, if it thinks fit, establish one Gram 
Panchayat for a group of contiguous 
villages or more than one Gram Pan- 
chayat in a big village consisting of 
several Tolas, ‘ 

2) The Government shall specify 
the name and the local limits of the 
jurisdiction of Gram Panchayat in the 
notification mentioned in sub-section (1). 

(3) The Government may, by noti- 
fication in the Official Gazette, alter the 
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local limifs of the jurisdiction of eny 
Gram Panchayat by including therein, 
or excluding therefrom, any village or 
part of a village and also alter the name 
of such Gram Panchayat: 


Provided that before making eny 
alteration in the local limits of che 
jurisdiction of any Gram Panchayat, 
the Government shall, in the prescrib- 
ed manner, ascertain the views of -he 
people of the area affected by such al. 
feration, 


(4) Upon the issue of a notificat‘on 
under sub-section (3), the Gram Pancha- 
yat shall be deemed to have been 
established under sub-section (1). with 
its local limits so altered.” 

6. In the case of Mathura Pra- 
sad Choudhary v. State of Bihar, 1866 
BLJR 318, U. N. Sinha, J. (now Chief 
J ustice) after surveying the various de- 
cisions of this Court observed that che 
non-compliance of the provisions con- 
tained under sub-section (3) of Section 
3 of the Act invalidates the alteration 
of the area of the Gram Panchayat. 


7. In that view of the matier 
the election, which was held on the 6th 
June, 1971 at Barawan Gram Pancha- 
yat cannot be sustained and it has got 
to be set aside, 

8. In the result, the application 
is allowed and the election of Barawan 
Gram Panchayat which was held on 
the 6th June, 1971 is set aside. The 
authorities concerned are, therefore, 
directed to take fresh steps for hald- 
ing election of the said Gram Pancha- 
yat in accordance with law. In the 
circumstances of the case, 
there will be no order as to costs. 

Application allow2d. 


`“ 
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Om Prakash and another, Peti- 
tioners v. Ashu Mandal and others, Rəs- 
pondents. 


Civil Writ Jur. Case No. 584 of 1939, 
D/- 13-10-1971. 
Constitution of India, Article 226 — 
Delay — Writ petition challenging the 
constitutionality of the Gram Panchayat 
constituted by the notifications - issued 
under Section 3 of the Bihar Pancharat 
Raj Act (1947) eleven years after its 
constitution is liable to be dismissed on 


the ground of delay. (Para 3) 
Cases Referred: Chronological Paras 
(1966) 1966 BLJR 779, Brajlal 


Prasad v. State of Bihar 
(1961) Mise, Judicial Case No. 133 
of 1961, D/- 22-11-1961, (Pat), 


LO/AP/G217/71/YPP/RSK 


Om Prakash y. Ashu Mandal 


however, 


[Pr. 1] Pat. 


Dineshwar Prasad Sharma v. 
State of Bihar 
(1961) Misc. Judicial Case Mo. 1340 
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of 1960, D/- 22-11-1961 -(Pat), 
Promod Behari Pd. Singh v. 
State of Bihar - 3 


(1961) Misc, Judicial: Case No. 228 


of 1961, D/- 22-11-1961 . (Pat), 
Suresh Pa. Singh v. State of 
Bihar 3 


. ©. C. Ghose and P, K. Joshi, for 
Petitioners .K. P. Verma and K. K. 
Vetma, . for Respondents: R. P. Katriar, 
for the State, 


ORDER :—— In this application under 
Articles 226 and 227 of the Constitu- 
tion of India the two petitioners have 
challenged the constitutionality of Kan- 
dra Gram Panchayat in the district of 
Dhanbad. Mr. S, C. Ghose, learned 
counsel appearing on behalf of the 
petitioners, has drawn my attention to 
Section 1 of the Bihar Panchayat Raj 
Act, 1947 (hereinafter referred to as ‘the 
Act) the relevant portion of which 
occurs in sub-section (2) cf Section f 
and runs to this effect: 


"Tt extends to the whole of the State 
of Bihar except any area which has 


‘been, or may hereafter be, constituted 


a municipality or a notified area under 
the provisions of the Bihar and Orissa 
Municipal Act, 1922 ......... 


He referred to the statement made by 
the petitioners in paragraph 3 of their 
application wherein it is stated that 
the area of the said Gram Panchayat 
also included the Notified Area Com- 
mittee mentioned in Notification No. 
2169/LSG dated the 6th March, 1953, 
a true copy of which the petitioners 
have annexed to their aprlication and 
marked‘as Annexure ‘1’, Learned coun- 
sel further pointed out that petitioner 
No, 1 became a voter in the year 1969 
when voters’ list was published. From 
the notification dated the 2nd February, 
1955 published in the Bihar Gazette 
dated the 23rd February, 1955 it ap- 
pears that the aforesaid Gram Pancha- 
vat came into existence under Section 
3 of the Act. According to the said 
notification the said Gram Panchayat 
consisted of the following six villages ‘— 


Villages Thana No, 
T. Head Kandra | 167 
2. Chakchitahi 170 
3. Upar Kandra 166 
4. Sindri (Part) 190 
5, Rohrabandh 169 
'6. Tasra -= 168. 

Subsequently by another notification 


dated: the 15th March. 1958 as publish- 
ed in the Bibar Gazette dated the 13th - 
August, 1958, there were some modifi- 
cations with regard to the villages and 
their area in the said Gram Panchayat. 
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Learned counsel for the petitioners sub- 
mitted that even by this notification the 
defect was not cured. Some portion of 
the Sindri Notified Area Committee still 
existed in the said Gram Panchayat. 
That has vitiated the constitution of the 
said Gram Panchayat. Petitioner No. 1 
was enlisted as voter in the year, 1969. 
Thereafter the election ‘of the said Gram 
Panchayat on the basis of the notifica- 
tion of the year 1958, took place on the 
28th May. 1969. The petitioners, soon 
after, learned. counsel submitted, filed 
this application before this court on 18-6- 
1969, and it was admitted on 19-6-1969. 
On the basis of the above facts learned 


counsel submitted that the entire elec- . 


tion was a nullity and has got to be 
set aside by this court. 


2: Mr. K. P. Verma, learned 
counsel appearing on behalf of respon- 
dents 1, 2, 7 and 8, on the other hand, 
contended that by notification of -the 
year 1958 the ‘defect, if any, was Te- 
moved and the Gram Panchayat was 
duly constituted in. accordance with 
the provisions contained in Sections 1 
and 3 of the Act. 


In this connection he also referred 
to the counter affidavit which has been 
filed on their behalf. A counter-affida- 
vit has also been filed on behalf of the 
Rote Develgnment Officer, respondent 

o 


In my opinion, by reference to these 
counter. affidavits and by reference to 
the notification mentioned above it 
would be difficult to decide whether the 
entire Notified Area Committee was 
excluded by the notification of the year 
1958 or not. ` 


3. Mr. Verma, however, chal- 
fenged the application of the petitioners 
on the ground of delay. He referred 
to a series of Bench decisions of this 
Court. Out of them three are unre- 
ported, viz. Misc. Judicial Case No, 133 
of 1961 (Pat) (Dineshwar Prasad Sharma 
v. State of Bihar) Misc. Judicial (Case 
1340 of 1960 (Pat) (Promod Bihari Pd. 
Singh v. State of Bihar) and Misc. Judi- 
cial Case No. 228 of 1961 (Pat) (Suresh 
Pd. Singh v. State of Bihar), all decid- 
ed on 22-11-1961 by Ramaswami, C. J. 
and Untwalia, J. He also referred to 
a reported judgment in Brajlal Prasad 
v. State of Bihar (1966 BLJR 779) where 
Narasimham, C. J. and Anwar Ahmad, J. 
while dealing with the constitution of 
a Gram Panchayat by a notification 
made under Section 3 of the Act, dis- 
missed the application of the petitioners 
mainly on the ground of delay. In all 
the -three cases aforesaid the starting 
point for consideration of the delay was 
taken from the date of the publication 
of the notification in the gazette. In 


S. O. & F. Mills v. State 


A.I R. 


the instant case the notification con- 
stituting the Kandra Gram Panchayat 
was published in the years 1955 and 
1958 as mentioned above. 


In my opinion, this submission of 
Mr. Verma is well founded, On the 
ground of delay alone, this application 
has got to be dismissed. 


4, Mr. Verma has further at- 
tacked the application of the petitioners 
on the ground that the petitioners have 
not made Kalipada Matho son of Babulal 
Mahto as a respondent to their applica- 
tion. Kalipada Mahto, he 
was one of the elected members of the 
Executive Committee. of the said Gram 
Panchayat in the said election. There- 





. fore, he was a necessary party to this 


application. In. his absence the appli- 
cation, according to him, is not main- 
tainable. 


On the other hand, Mr. Ghose, ap- 
pearing on behalf of the petitioners, has 
referred to respondent No. 6 of the ap- 
plication of the petitioners wherein Kali 
Mahto is mentioned as son of Ravi 
Mahto. 


In my opinion, because of ihe view 
which I have taken while considering 
the question of delay it is not necessary 
to give any finding on this point. 

5. In the result, the application 
is dismissed and the election of the 
Kandra Gram .-Panchayat is upheld. In 
the circumstances of the case there will 
be no order as to costs, . 

. Petition dismissed. 
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N. L. UNTWALIA AND AKBAR 
HUSAIN, JJ. 

M/s. Sita Oil and Flour Mills,- Peti- 
tioner v. The State of Bihar and others, 
Respondents. 

Civil Writ Jur. Case No. 1815 of 
1969, D/- 7-9-1971. 


(A) Bihar. Foodgrains Licensing Order - 


(1967), clause 7 — District Supply Offi- 
cer can give show cause notice and per- 
sonal hearing to the dealer whose 
licence is proposed to be cancelled. 
(Para 4) 


(B) Bihar Foodgrains Licensing Order 
(1967), clause 7 — Licence given to a 
dealer cannot be cancelled on a ground 
different from the one in respect of 
which the licensee has been asked to 
explain. (Para 5) 


. (C) Bihar Foodgrains Licensing Order 
(1987), clause 7 — When it was not the 
condition of licence that the licensee 


KO/LO/F623/71/HGP/BNP 


submitted,- 


™ 
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must carry on wholesale business, the 
licence cannot be cancelled on the 


ground that the licensee did not store 
more than 100 quintals of foodgrains at 
one time, (Para 6) 


H. L. Agarwal and G. C. Bharuka, 
for Petitioner; R, P, Katriar, for Ras- 
pondents. 


ORDER :— The petitioner was hcld- 
ing a wholesale foodgrain dealers’ licemce 
granted by the District Magistrate, Mon- 
ghyr, under the Bihar Foodgrains Licens- 
ing Order, 1967 hereinafter called -he 
Licensing Order. A notice dated “he 
20th of August, 1968, a copy of which 
is Annexure 1 to the writ application, 
was issued to the petitioner by the Tis- 
trict Supply Officer, Monghyr, to show 
cause why its wholesale dealers’ licence 
should not ‘be cancelled for its failure 
to submit the fortnightly returns “or 
the fortnights ending on 15th Apcil, 
15th May and 15th June, 1968. ‘The 
petitioner filed its show cause petition 
dated 2-9-1968 before the District Sup- 
ply Officer, Monghyr, a copy of which 
is Annexure 2 to the writ application. 
In this show cause petition it took fhe 
stand that it had sent the quarterly re- 
turns in question through post uncer 
postal certificates. The District Suprly 
Officer gave hearing to a representative 
of the petitioner on 25-3-1969, as stated 
in his communication dated 4-6-1969 
(Annexure 3). Thereafter, in the szid 
communicatién, he informed the peti- 
tioner that from the statement of its: re- 
presentative it appeared that it was rot 
dealing in foodgrain, at one time it cid 
not store more than 100 quintals of 
foodgrains, it was dealing only in mamu- 
facture of edible oil and flour ard, 
therefore, it was not necessary that it 
should continue to’ have a wholeszle 
foodgrain licence; its purpose cotrld 
very well be served by retail foodgrain 
licence. The District Magistrate, there- 
fore, the communication ‘stated further, 
had been pleased to cancel the whole- 
sale foodgrain licence No, 145/66 of tie 
petitioner on that ground, 


Ze The petitioner filed an appeal 
before the Commissioner, Bhagalpur 
Division. The Commissioner by Kis 
order dated 27-10-1969 (Annexure 4) 
dismissed the appeal upholding the 
ground on which the licence had been 
cancelled, as stated in Annexure 3. as 
also stating in his order that the firm 
had not been submitting fortnightly re- 
turns as required under the terms Df 
the licence and on being satisfied on 
that account also the licence had been 
cancelled, The petitioner has obtained 
a rule from this Court for the quashing 
of Annexures 3 and 4 bv grant of en 
appropriate writ. Cause has been shown 
by filing a counter-affidavit on behalf Ë 
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the respondents as also by the learned 
Government_ Pleader I at’ the time of 
hearing. 


3. Three points were urged in 
support of the writ aprlication by 
learned Counsel for the petitioner— 


(i) That under the Licensing Order 
the- District Supply Officer had no 
power to issue a show cause notice or 
in any event the matter ought to have 
been considered by the District Magis- 
trate himself on either giving a per~ 
sonal hearing to the petitioners re- 
presentative or on perusal of its show 
cause petition. 


(ii) That the licence was cancelled 
by the District Magistrate. as communi- 
cated by Annexure 3, on a ground which 
was not mentioned in Annexure 1, the 
show cause notice. 


(iii) That the licence could not be 
cancelled on the ground mentioned in 
annexure, 


4. We do not think that the first 
submission made on behalf of the peti- 
tioner is sound and should be held to 
be correct, The’ notice (Annexure 1). 
Shows that it has been issued under 
the orders of the Collector, namely, the 
District Magistrate. The proviso to 
clause 7 of the Licensing Order requires 
that no order under ‘the said. clause shall 
be made unless the licenses has been 
given a reasonable opportunity of stat- 
ing his case against the proposed can- 
cellation. Under the orders of the Dis- 
trict Magistrate such an opportunity 
could be and was given by the District 
Supply Officer. Nor was it necessary 
to give a personal hearing to the peti- 
tioner’s representative by the District 
Magistrate himself. The District Supply 
Officer was competent to give personal 
hearing. Although strictly speaking 
even that was not essential in the eye 
of law, for the sake of fairness it was 
rightly given. Thereafter. as it appears 
from Annexure 3, the order must have 
been made by the District Magistrate 
on the report of the District Supply 
Officer. The first point, therefore, is 
rejected as being without any substance. 


5. The other two paints urged 
on behalf of the petitioner are well 
founded and must be accepted as cor- 
rect. The ground on which the licence 
has been cancelled, as contained in 
Annexure 3, was not at all communi- 
cated in Annexure 1. Licente cannot 
be cancelled under clause 7 of the 
Licensing Order on a ground different 
from the one in respect of which the 
licensee has been asked to explain. The 
observation of the learned Commissioner 
in his order (Annexure 4) that the licens- 
ing authority had cancelled the licence 
on being satisfied on the charge of non= 
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submission of returns is not correct. It 
is not supported by what is stated in 
Annexure’ 3. The learned Government 
Pleader also fairly conceded before us 
that he could. not support this observa- 
tion of the learned Commissioner, 


6. . Clause 7 of the Licensing 
Order authorises the licensing autho- 
rity to cancel the licence if the holder 
of the licence or his agent or servant 
or any other person acting on his behalf 
contravenes any of the terms and con- 
ditions of the licence and on no other 
ground. Even assuming that the peti- 
tioner was not carrying on any business 


which the petitioner has tried to ex-. 


plain by stating that it was not able to 
carry on business because of certain ex- 
port restrictions put under the law the 
licence could not be cancelled on that 
account. It was not a term or condi- 
tion of the licence that the licensee must 
carry on the wholesale business. It 
may well be that, under clause 6 of the 
Licensing Order, on that ground the 
renewal of the licence could be refus- 
ed but cancellation could not be made 
on that ground. It was not within the 
power of the licensing authority to can- 
cel a foodgrain licence on the ground 
that the licensee, during the period for 
which the licence has been granted, does 
not carry on the business. 


T. For the reasons stated above, 
we allow this writ application and by 
grant of a writ of certiorari quash the 
order of the District Magistrate, as com- 
municated by Annexure 3, and the order 
of the Commissioner dismissing the ap- 
peal, as contained in Annexure 4.. We 
shall make no order as to cost. 


Writ petition allowed. 
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SHAMBHU PRASAD SINGH AND 
SHIVESHWAR PRASAD SINHA, JJ. 


The State of Bihar and another, 
Appellants v. Saubhagya Sundari Devi 
and others, Respondents. 


A. F. O. D. Nos. 248 and 304 of 
1964, D/- 17-8-1971, against order of 
Badrinath Sahay, Sub. J., Ist Court, 
Dhanbad, D/- 31-3-1964. 


l (A) Transfer of Property Act (1882), 
Section 111 — Determination of lease 
-—- Notice under Section 106 is neces- 
sary only if the lease is to be determin- 
ed under clause (h). The: statute does 
not provide for any definite period 
which must elapse between the date of 
the notice of service thereof and the 
date on which the lease is to be deter- 
mined. The courts have only to see 


KO/LO/F653/71/YPB/AK ` 





State v. S. S. Devi 


A.I. R- 


that the period intervening between the 
two dates is a reasonable one. (X-Ref: 
Section 106). (Paras 7, 8) 


Where a notice determining a lease 
for a fixed term dated 12-10-1961 was 
served on 17-10-1961 and the lease was 
to be determined on the expiry of 31-3- 
1962, the intervening period which was 
over five months cannot be said to be 


unreasonable. (Paras 7, 9) 
(B) Transfer of Property Act (1882), 
Section 112 —~ Waiver of forfeiture — 


Inclusion of a claim for arrears of rent 
accrued even after the date of forfei- 
ture in a suit for ejectment does not 
amount to waiver of forfeiture as the 
election to forfeit is complete and ir- 
revocable when the suit for ejectment 
is instituted. AIR 1971 Pat 253, Foll. 


(Para 15) 
(C) Civil P, C. (1908), Order 6, Rule 
2 -— New plea — Plea as to waiver of 


forfeiture is not ordinarily allowed to 
be raised if it is not pleaded in written 
statement. (X-Ref:— Transfer of Pro- 
perty Act (1882), Section 112). AIR 
1971 Pat 253 and AIR 1966 Pat 434, 
Foll. (Para 17 


(D) Succession Act (1925), Section 
214 — Suits filed - without succession 
certificate -— A suit by one of the joint 
creditors who are members of a joint 
family, is maintainable on the death of 
the other and cannot fail for non-pro- 
duction of a succession certificate. AIR 
1967 SC 49 and AIR 1971 SC 742, Foll. 

(Para 18) 

(E) Tenancy Laws -— Bihar Land 
Eeforms Act (30 of 1950) (As amended 
by Act 3 of 1965), Section 10 — Lease of 
Coal and Coal mining rights — Suit for 
eviction and arrears of royalty decreed 
— lLessee’s allegation that in view of 
Section 10 the interest in the lease-hold 
property of the plaintiff had vested in 
the State and hence suit was not main- 
tainable — Held the decree could not 
be set aside on that ground — As a 
result of Section 10 the plaintiff him- 
self- became lessee under the State — 
His interest could not vest in the: State 
in such a way as to disentitle him to 
evict his sub-lessee and to realise royalty 
— Section 10-A did not apply to the 
case. (X-Ref:— Section 10-A). 

i l (Para 20) 

(F) Transfer of Property Act (1882), 
Section 111 (g) — Notice contemplated 
by Section 111 (g} is not one contem- 
plated by Section 106. (X-Ref:— Sec- 
tion - 106). (Para 7) 


Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 742 (V 58) = 
1971-2 SCJ 534, Mahabir Prasad 
v., Jage Ram 
(1971) AIR 1971 Pat 253 (V 58) = 
1971 BLJR 272, Kedar Das 
Mohta v., Nandlal Poddar 15, 17 


ey 
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(1971) AIR 1971 Pat 328 (V 58) = 


1970 Pat LJR 604 (FB), Khas 
Karanpura Collieries Ltd. v, 
- State of -Bihar 14 


(1967) AIR 1967 SC 49 (V 54) = 
(1966) Supp . SCR 22, Dolal 
Maliko v. Krushna Chandra 
Patnaik 18 

(1967) AIR 1967 SC 887 (V 44) = 
1967-1 SCR 707, Bihar Mines 
Ltd. v. Union of India 43 
(1966) AIR 1966 Pat 434 (V 53) = 

' 4966 BLJR 808, Commr. of 
Hazaribagh Municipality v. Fu- | 
chand Agarwala 17 

(1911) ILR 34 Mad 161 = 20 Mad LJ 
930, Padmanabhaya v. Ranga | 15 

(1887) ILR 14 Cal 33, Jogeshuri 
Chowdhrain v. Mohd. Ebrahim 15 


In F. A. No. 248 of 1964 :— R. P. 
Katriar, for State; R. S. Chatterjee, 
H. R. Das and Sushil Xumar Mazumdar, 
for Respondents; In F. A. No. 304 of 
1964 :— Sushil Kumar Mazumdar, for 
Appellant; R. S. Chatterjee and H. R 
Das, for Respondents. 


SHAMBHU PRASAD SINGH, J.:— 
These two appeals ariss out of the same 
suit. Hence, they have been heard to~- 
gether and are being disposed of by a 
common judgment. F. A, 248 of 1964 
is by defendant No. 2 
Bihar, which was added as a parzy to 
the suit on 11-12-1963 after its irstitu- 
ra F. A, 304 of 1964 is by defendant 

O, 1. 


The _ plaintiffs-respomdents 
claimed a decree for the following— 

(i) khas possession of the suit pro- 
perty; ' 

(ii) Rs. 44,791/- as arrears oË ro- 
yalty and cess etc., or higher amount 
if so found on accounting: 

_ (iti) dues of the plaintiffs were first 
charge on the suit property; 

(iv) damages; and 
(v) costs and interest. 

Their case was that during the minority 
of the original plaintif No. 1 (whe died 
during the pendency of the suit and some 
of his heirs who were not already on 
record were substituted in his place) 
and the husband of plaintiff No. 4, when 
their estate was under the manag=ment 
of Court of Wards, its Manager granted 
a lease (Ext. 1) of coal and coal mining 
rights in and under the property men- 
tioned in Schedule ‘A’ to the plaint to 
the father of defendant No..1 on Sth of 
‘ September, 1914. In 1943, the original 
plaintiff No. 1 and the husbard of 
plaintiff No. 4 brought Title Suit Wo. 17 
of 1943 in the court of Subordinate 
Judge at Dhanbad for recovery of khas 
possession and royalty on the ground 
that on account’ of the breach of 
the terms and covenants of the 


State v, S, E, Devi (S. P., Singh J) 


the Stace of 


- of their estate in 
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lease and for non-payment of ro- 
yalty etc., the lessee had forfeited his 
right to be in possession. This suit 
was compromised between the parties 
and the father of the present defendant 
No. 1, who was defendant in that suit, 
took a fresh lease of Schedule A pro- 
perties with some modifications in the 
terms and covenants of the original 
lease. A decree (Ext. 4) was passed in 
terms of the compromise. On the death 
of his father, the present defendant No. 
l as his successor-in-interest came in 
possession of the. lease-hold property 
and committed the following breaches 
the covenants and conditions of the 
ease: -` 


(a). Royalties and commissions of 
the plaintiffs were not paid from Sep- 
tember Kist, 1952, and Road Cess and 
nh Board Cess from March Kist, 

45. 


(b) The defendant No. 1 did not 
keep any weighing machine in the col- 
Lery though he was bound to do so 
under the terms of clause 10 of Part VII 
oË the said Indenture of lease. 


(c) The defendant No. 1 did not 
furnish, as required by the terms of the 
said lease, any statement of coal raised 
and despatched or sold or of coke 
manufactured and sold and despatched 
from the property from September Kist 
1950 either to the plaintiffs or their 
Officer. 


The plaintiffs then served a notice (Ex- 
hibit 3) dated 12th October, 1961 on de- 
fendant No, 1 by registered post. The 
notice informed defendant No. 1 about 
the breaches of the covenants and also 
about the plaintiffs’ intention to deter- 
mine the lease just on the expiry of 
3ist March, 1962. Defendant No. 1 got 
the said notice on 17-10-1961 but did 
not remedy thereafter any of the 
breaches nor paid the plaintiffs their 
dues. On the Ist day of April, 1962, 
the plaintiffs sent their officer to take 
possession of the property, but defen- 
dant No. 1 did not vacate the premises 
and has been In illegal possession ‘of 
the same since then. 


3. Defendant No. } in his written 
statement averred that the suit was 
barred by limitation and bad for non- 
joinder of the State of Bihar which was 
a necessary party to the suit. The 
plaintiffs were left with no right, title 
or interest in the suit land after vesting 
the State of Bihar 
under the Bihar Land Reforms Act and, 
therefore, the suit was not maintainable. 
He admitted that there was a lease in 
favour of his father dated 5th Septem- 
ber, 1914 and a compromise in “Title 
Suit No. 17 of 1943, but challenged the 
correctness of the terms of the lease 
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as stated in the plant. He denied to 
have committed any breach of the co- 
venants and conditions of the lease. No 
royalty or commission payable under 
the lease was paid to the plaintiffs from 
1952 September Kist because of the 
vesting of their estate under the Bihar 
Land Reforms Act. He also denied his 
liability to pay road cess and mines 
board cess etc. As all kinds of coal 
despatched from the colliery used to 
be weighed at Patherdih Railway Weigh 
Bridge, there was no necessity for keep- 
ing a weighing machine at the colliery, 
No colliery in the locality kept any 
weighing machine and no weighing 
machine was kept in this colliery since 
the very inception of the lease and it 
was to the knowledge of the lessor. 


Therefore, the plaintiffs could not 
complain of this breach. They were 
also not entitled to have from this de- 
fendant statements about raising and 
despatch of coal since the date of vest- 
ing. Before vesting, the representative 
of the plaintiffs used to take copies of 
despatch from this defendant and hi 
predecessor-in-interest, After vesting, 
the plaintiffs sent no representative to 
the colliery for that purpose. This de- 
fendant did not receive the notice dated 
the 12th October; 1961 alleged to have 
been sent through Shri M. N. Deogharia. 
No such notice was delivered or ten- 
dered by the postal peon to him. The 
alleged notice was illegal and invalid. 
The plaintiffs having lost their interest 
in the suit property after vesting of 
their estate could not. determine the 
lease in favour of this defendant. No 
officer of the plaintiffs went to the col- 
liery on 1st April, 1962 to take posses- 
sion. The correctness of the accounts 
submitted by the plaintiffs in Schedule 
'B’ to the plaint and the plaintiffs’ right 
to receive that sum were also challeng- 
ed, In time it was pleaded that the 
plaintiffs were not entitled to any of 
the reliefs. they claimed. 


4. After being added as a party, 
defendant No. 2 also filed a written 
statement alleging, inter alia, that the 
suit was bad for want of notice under 
Section 80 of the Code of Civil Proce- 
dure and that since after the vesting 
of the Jharia estate, the superior land- 
lord of the plaintiffs, is the State of Bihar 
with effect from 14-11-1951, the plain- 
tiffs as mining lessees were directly 
under the State of Bihar according to 
the provisions of Section 10 of the Bihar 
Land Reforms Act. It was also averred 
that from 29th December, 1961, under 
a notification of the Central Government, 
both the plaintiffs and defendant No, 1 
were jointly and severally liable to pay 
royalty at the enhanced rate (as per 
that notification) to this defendant ‘and 
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that the plaintiffs were not entitled to 
get any royalty from defendant No. & 
from that date. Reference was also made 
to a certificate case filed against defen- 
dant No, 1 by this defendant for reali- 
sation of dues with effect from the date 
of vesting after the date of the said 
notification by the Central Government, 


5. The court below framed as 
many as ll issues and answered most 
of them in favour of the plaintiffs. It, 
however, held that the plaintiffs were 
not entitled to re-enter on the ground 
of breaches of the covenants for keep- 
ing a weighing machine and furnishing 
statements of the coal raised and des« 
patched or sold or of coke manufactur- 
ed and sold or despatched. It passed 
a decree for khas possession in favour 
of the plaintiffs on the ground of breach 
of the covenants regarding payment of 
royalties and commissions. It also pas- 
sed a preliminary decree against de- 
fendant No. 1 for royalty and interest 
thereon and for cess and also for da- 
mages in accordance with the observa- 
tion made in its judgment; the amounf 
was to be ascertained by a Pleader 
Commissioner to be appointed by ithe 


. Court in a subsequent proceeding. 


6. Mr. Sushil Kumar Mazumdar, 
appearing for the appellant in F. A, 
304 of 1964, urged’ various points in 
support of the appeal. Of these. I take 
up first his contention that there was 
no notice to determine the lease serv- 
ed upon his client and, therefore, the 
decree for khas possession could not be 
passed. Ext. 3 is a copy of the notice 
which Mr. M. N. Deogharia. Pleader, 
sent on behalf of the plaintiffs to the 


appellant of this appeal. It is dated 
12th October, 1961. Ext. 2 is the pos- 
tal acknowledgment receipt. It pur- 


ports to bear the signature of Javanti- 
lal Keshavji, the appellant, dated the 
17th October. The appellant has exa-. 
mined only himself on his behalf and 
has said in his evidence that the postal 
acknowledgment (Ext, 2) did not bear 
his signature and that he did not re« 
ceive any notice with contents of the 
notice (Ext, 3). On behalf of the plain-. 
tiffs P. W. 1 Pashupati Banerjee proved 
the: signature of the appellant on the 
postal acknowledgment receipt. In his 
cross-examination, he admitted that he 
was not present at the time when the 
notice was delivered to the appellant 
by the postal peon. The court below 
was not inclined to accept the evidence 
of D. W. 1 that the signature on the 
postal acknowledgment receipt purport-. 
ing to be his was not his and notice 
was not served upon him. It has laid 
stress on the fact that there was a pre- 
sumption that the notice (Ext. 3), which 
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was sent .by registered post, must have 
reached the addressee, the appellant. 

It was contended before us by 
learned Counsel for the appellant that 
that presumption stood rebutted by 
the appellant’s denial in his 
that the signature was his. In the cir- 
cumstances of the case, I am not in- 
clined to believe the evidence of the 
appellant that the signature on Ext. 2 
was not his. He does not appear to 
have insisted that the signature om the 
postal acknowledgment receipt would 
be sent for comparison with his admit- 
ted signature. In cases, where the pos- 
tal peon colludes with the party con- 
cerned, ordinarily he makes an encrose- 
ment ‘tendered to the addressee and re- 
fused’; the postal peon cannot dare to 
forge the signature of the addressee. I 
am, therefore, of the opinion that the 
notice (Ext, 3) was served on the ap- 
pellant. 

T. Mr. Mazumder next contənded 
that even if the notice (Ext. 3) was 
served on the appellant, that could not 
determine the lease. According tc Mr. 
Mazumdar, the plaintiffs ought to have 
given at least 6 months’ clear notice 
for determining the lease and as in the 
instant case the date on which the lease 
was to be determined, according to the 
notice, was less than six montas, it 
would not be validly determined. He 
relied on Section 106 of the Transfer 
of Property Act which runs as follows :— 


“In the absence pf a contract or 
Iocal law or usage to the contrary. a 
lease of immovable property for agri- 
cultural or manufacturing purposes shall 
be deemed to be a lease from year to 
year, terminable, on the part of ither 
lessor or lessee, by six months’ notice 
expiring with the end of a year cf the 
tenancy; and a lease of immovable pro- 
perty for any other purpose shal be 
deemed to be a lease from monti to 
month, terminable, on the part of zither 
lessor or lessee, by fifteen days’ notice 
expiring with the end of a monzh of 
the tenancy. 


Every notice under this section must 
be in writing, signed by or on behalf 
of the person giving it, and either be 
sent by post to the arty who E in- 
tended to be bound by it or be tender- 
ed or delivered personally to such party 
or to one of his:family or servanis at 
his residence or if such tender o? de- 
livery is not practicable affixed to a 
conspicuous part of the property.” 

He contended that the lease was for 
manufacturing purposes and, therefore, 
six months’ notice expiring with the 
end of the year of tenancy was neces- 
sary. On the other hand, Mr. R. S. 
Chatterjee, for the plaintiffs-responients, 
‘submitted that both tke leases, the ori- 


State v, S. S. Devi (S. P. 


evilence - 


Singh JJ [Prs. 6-8] Pat, 203 


ginal one as evidence by Ext. 1 and 
the lease which came into existence by 
compromise decree as evidenced by 
Ext, 4, were for fixed terms and they 
could not be deemed to be leases from 
year to year to attract the application 
of Section 106 of the Transfer of Pro- 
perty Act. There appears substance in 
this contention of Mr, Chatterjee. Sec- 
tion 106 starts with the words “In the 
absence of a contract”. The lease 
under which the appellant was in pos- 
session, as evidenced by Ext. 4, was for 
a term of 49 years from 1944. It could 
not, therefore, be a lease from year to 
year within the meaning of Section 106 
of the Transfer .of Property Act for de- 
termination of which a six months’ 
notice was necessary. The relevant pro- 
vision in Section 111 (g) of the Trans- 
fer of Property Act, according to which, 
a lease of immovable property deter- 
mines by forfeiture; that is to say, (1) 
in case the lessee breaks an express con- 
dition which provides that on breach 
thereof, the lessor may re-enter or (2) 
in case the lessee renounces his character 
as such by setting up a title in a third 
person or by claiming title in himself; or 
(3) the lessee is adjudicated an insolvent 
and the lease provides that the lessor 
may re-enter on the happening of such 
event; and in any .of these cases the 
lessor or his transferee gives notice in 
writing to the lessee of his intention to 
determine the lease. Sec. 111 contains 
eight clauses. 


Notice under Section 106 of the 
aforesaid Act appears necessary only 
if the lease is to be determined under 
clause (h). When a lease is determin- 
ed under clauses (a) to (f) of Section 111, 
no notice at all appears to be necessary. 
When a lease is to be determined under 
clause (g) a notice is necessary because 
that clause expressly provides for a 
notice but it need not be a notice as 
contemplated by Section 106 of the 
aforesaid Act, The statute does not 
provide for any definite period which 
must elapse between the date of thel, 
notice of service thereof and the date 
on which the lease is to be determin- 
ed. The courts have only to see that 
the period intervening between the two 
dates is a reasonable one. In the in- 
stant case, the notice, as observed ear- 
lier, was dated 12th October, 1961. It 
was served on the appellant on the 
17th October, 1961 and the date on 
which the lease was to be determined 
was on the expiry of 3lst March. 1962. 
The intervening period, which was over 
five months, cannot be said to be not 
reasonable. 


8. It may be interesting to trace 


the history of clause (g) of Section 111 
of the Transfer of Property Act. Be- 
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fore 1929, the provision for notice was 
not there. No notice in writing was 
necessary but the lessor was to do some 
acts showing his intention to determine 
the lease. As this was causing incon- 
venience and harassment to the lessees, 
the amending Act, 1929, provided for a 
notice in writing in the case of forfei- 
ture. If the legislature would have 
intended that notice under this clause 
should also be six months’ notice, that 
would have either mentioned that fact 
in this clause itself or referred to Sec- 
tion 106 in this clause or amended Sec- 
tion 106 by including in it notices under 
this clause. ` As none of these was done, 
it is manifest that the legislature did 
not intend that notice under clause (g) 
of Section 111 should be.a six months’ 
notice, as contemplated by Section 106 
of the Act. In my opinion, therefore, 
there is no substance in the contention 
of Mr. Mazumdar that as notice (Ext. 3) 
was not six months’ notice, it could not 
validly determine the lease. 


9. Mr. Mazumdar also referred 
us to some of the clauses of the lease 
(Ext. 1) to show that the lease could not 
be forfeited by the notice (Ext. 3). The 
clauses referred to by him do not re- 
late to notice for determining the lease 
by ‘orfeiture on the -ground of breach 
of any of the terms and 
Six calendar months’ notice, as required 
by clause 3 of Part IX of that docu- 
ment is a notice for lessor’s intention 
to purchase all or any of the building 
or works above ground level set up or 
constructed by the lessee at the end cr 
sooner determination of the lease. The 
notice required by clause 4 (a) of the 
said Part is not to be given by lessor 
but by lessee, if he wants to determine 
the lease. These clauses, therefore, are 
of no help to the appellant in support 
of the contention that notice (Ext. 3) 
could not validly determine the lease, 


10. Learned Counsel for the ap- 
pellant also relied on some of the Rules 
of the Mineral Concession Rules, 1960 
and 1949 in support of his contention 
that the lease could not be legally de- 
termined by the notice (Ext. 3). He 
firstly placed before us clauses (iv) and 
(v) of Rule 45 of Chapter V of the 
Mineral Concession Rules, 1960. These 
rules: are framed under the Mines and 


Minerals (Regulation and Development). 


Act, 1957, which defines ‘mining lease’ 


as including a sub-lease for the pur--. 


pose of undertaking mining operations. 
Chapter V of the Mineral Concession 
Rules, 1960 regulates terms and condi- 
tions of mining leases in respect of land 
in . which minerals vest in a person 
other than Government and Rule 45 
provides that every mining lease grant- 
ed by such a person shall be subject to 
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conditions mentioned in that Rule. The 
condition embodied in clause (v) is that 
the lessee may determine the lease af 
any time by giving not less than one 
year’s notice in writing to the lessor. 
This clause has got no application in the 
present case inasmuch as it is the les~ 
sor which claims to have determined 
the lease and not the lessee. Clause (ivy 
reads :— 

“If the lessee makes any default in 
payment of royalty as required by Sec- 
tion 96 or commits a breach of any of 
the conditions of the lease, the lessor 
shall give notice to the lessee requiring 


. him to pay the royalty or remedy the 


breach; as the case may be, within sixty 
days’ from the date of the receipt of 
the notice and if the royalty is no 
paid or the breach is not remedied with- 
in such period, the lessor without pre- 
judice to any proceeding that may be 
Lua against the lessee determine the 
ease, 


According to Mr. Mazumdar, as notice 
(Ext. 3) did not require the appellant 
to pay royalty or remedy the breach 
within 60 days of the receipt of the 
notice, the lease remained undetermin- 
ed by such a notice. In reply to Mr, 
Chatterjee’s submission that the Mine- 
ral Concession Rules, 1960, could nof 
apply to the lease, be it taken as a 
lease of the year 1944 when it came 
into existence as a result of the com- 
promise decree (Ext. 4) or a statutory: 
lease of the year 1951, the date of the 
vesting of the landlord’s interest in the 
State of Bihar under the Bihar Land 
Reforms Act, for, the Mineral Conces~ 
Sion Rules, 1960 were not in force af 
the date of the creation of the lease, Mr. 
Mazumdar drew our attention to Mine- 
ral Concession Rules, 1949 and contend- 
ed that these rules contained pro- 
visions similar to 1960 Rules. He 
placed before us clause (iv) of Rule 47 
of Chapter V of 1949 Rules, according 
to which, provisions of clauses (i), (ii), 
(iii), (iv), (v), (vi), (vii), (ix), (x), (xi) 
and (xv) of sub-rule (1) of Rule 41 would 
apply to mining lease by a private per- 
son with modification that in clauses 
(ii), (iti),(iv) and (v) for the words “State 
Government” the word “lessor” was to 
be substituted. Clause (xv) of sub-rule 
(1) of Rule 41 was as follows :— 


“In case of breach by the lessee or 
his transferee or assignee of any of the 
conditions specified in Cls. (i), (ii), (iii), 
(iv), (v) (vi), (vii), (vill), (ix) and (x) - 
of this rule, the State Government shall 
five notice in writing to the lessee ask- 
ing him to remedy the breach within 
sixty days from the date of the notice, 
and if the breach is not remedied with- 
in such period, the State oven 
may determine the lease”, 
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Clause (i) of this sub-rule provided for 
payment. of royalty ‘and, therefore, a 
notice as contemplated by clause (xv) 
might have been -necessary for deter- 
mining the lease on the ground of 
breach of covenant for payment of ro- 
yalty, if it is found that Mineral Con- 
cession Rules, 1949 do apply to- the 


lease with which we are concerned in 


this case. 


11. If the lease is considered: to 


be of the year 1944, Rule 47 read with’ 
Rule 41 of the Mineral Concession Rules, - 


1949 could not apply to it. as it was 
created before these rules came into 
existence. Aforesaid Rules of Mineral 
' Concession Rules 1949, could have. no 
application even if the lease is consi- 
dered to be a statutory lease under the 
Bihar Land Reforms Act of the year 
11951 when the Mineral Concession Rules 
of 1949 were in force. Section 10 of 
the Bihar Land Reforms Act which 
creates a statutory lease in favour of 
the lessee and is relevant for the pur- 
pose lays down that the terms and 
conditions of the statutory lease shall, 
mutatis mutandis, be the same as the 
terms and conditions of the original 
(subsisting) lease with one exception 
that under the circumstances mentioned 
in the section, the State Government 
could determine the lease. As the Bihar 
Land Reforms Act received the assent 
of the President, under Article 254 (2) 
of the Constitution of India, the provi- 
sions of this Act shall prevail over the 
provisions of the Mineral Concession 
Rules, 1949 which were framed under 
Section 5 of the Mines and Minerals 
(Regulation and Development) 
1948, a Central Act which was in exis- 
tence at the time the Bihar: Land Re- 
forms Act was assented to by the Pre- 
sident, 


12. Mr. Mazumdar also drew our 
attention to the proviso to sub-section (2) 
of Section 10 of the Bihar Land Re- 
- forms Act, according to which, nothing 
in that sub-section shall be deemed to 
prevent any modification being made in 
the terms and conditions of the lease 
în accordance with the provisions of 
any Central Act for the time being in 
force regulating modification of the 
existing mining leases. Modification re- 
ferred to in the proviso does not mean 
automatic modification. Modification 
could be made to any lease only 
in accordance. with the provisions 
of the relevant Central statute, that 
js, the Mines and Minerals (Regulation 
and Development) Act, 1948 and the 
rules made thereunder, that is, the 
Mining Lease (Modification of Terms) 
Rules, 1956. According to 1956 Rules, 
certain procedi was to be followed 
for modifying the terms and, admitted- 
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ly, no modification of the terms’ of the 
a with which we are concerned was 
made, 


13. The Mines and Minerals (Re« 
gulation and Development) Act was re- 
enacted in the. year 1957. Section 16 (1) 
of this Act provides that all mining 
leases granted before the 25th day of 
October, 1949, shall, as soon as may be 
after the commencement of this Act, be 
brought into conformity with the pro- 
visions of this Act and the rules made 
under -Sections 13 and 18. In the Bihar 
Mines Ltd. v. Union of India, AIR 1967 
SC 887, it has been held that the terms 
and conditions of a statutory lease, 
which came into existence as a result 
of the provisions of Section 10 of the 
Bihar Land Reforms Act’ could not be 
modified under the Mines and Minerals 
(Regulation and Development) Act, 1957 
and the rules made thereunder. Ag- 
cording to the written statement of de=- 
fendant No. 2 (State of Bihar), the 
plaintiffs themselves are lessees in reg- 
pect of mines and minerals from Jharia 
Estate. Thus the lease by the plaintiffs 
to defendant No. 1 with which we are 
concerned is not a head lease but mere- 
ly a sub-lease. According to the afore- 
said decision of- the Supreme Court, 
when the head lease becomes statutory 
lease and its terms cannot be modified, 
the terms of a sub-lease under that 
head lease, even if it was granted prior 
to the coming into force of the Bihar 
Land Reforms Act, too cannot be modi- 
fied, -It is apparent, therefore, that nel- 
ther the terms of the lease with which 
We are concerned have been or stand 
modified nor could: be modified in ac- 
cordance with the provisions of the 
Mines and Minerals - (Regulation and 
Development) Act and the rules made 
thereunder except, perhaps, with re- 
gard to the quantum of rovalty payable 
and the notice (Ext. 3) cannot be held 
to be illegal because it is not in ac- 
cordance with the requirements of the 
relevant rules of the Mineral Conces- 
ie Rules, 1949 and 1960. referred to 
above, 


14. Mr. Mazumdar referred us to 
the decision (Full Bench) of our High 
Court in Khas Karanpura Collieries Ltd. 
v. State of Bihar, 1970 Pat LJR 604 =: 
(AIR 1971 Pat 328), It has been held 
in that case that Section 30-A of the 
Mines and Minerals (Regulation and 
Development) Act, 1957, could apply 
to leases granted before the 25th day 
of October, 1949, but which became a 
statutory lease under Section 10 of the 
Bihar Land Reforms Act on the date 
of the vesting. Their Lordships were 
considering in that case the question 
of applicability of Section 9 of the Mines 
and Minerals (Regulation and Develop- 
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` ment) Act, 1957, after it had been made 
applicable to mining lease in respect of 
coal by a Notification of the Central 
Government. They were not dealing 
with the question of applicability of 
Section 16 of the said Act. Section 30-A 
refers to both Section 9 and Section 16 
and it was urged before us by Mr. 
Mazumdar that the reasonings of the 
Full Bench did apply with same force 
to the question of applicability of Sec- 
tion 16 to leases which were, in fact, 
granted before the 25th day of. Octo- 
ber, 1949. 


' This argument need not detain us 
any further inasmuch as neither Mr. 
Mazumdar nor learned counsel for the 
State of Bihar, the appellant in the 
other appeal, could place before us any 
‘notification of the Central Government 
making Section 16 applicable to leases 
in respect of coal. Further, in my opin- 
jon, the question of applicability of 
Section 16 to such leases did directly 
arise for decision in the case of Bihar 
Mines Ltd. before the Supreme Court 


and it is not open to us to take a dif- 


ferent view on that question, 


15. Another contention of Mr. 
Mazumdar was that as the plaintiffs 
also claimed in the suit a decree for 
arrears of rent accrued due even after 
the date of forfeiture, . they waived 
their right to forfeit the lease. It is 
not necessary to consider this conten- 
tion of ‘Mr. Mazumdar in detail inas- 
much as the point is covered by recent 
Bench decision of this Court in Kedar 
Das Mohta v. Nand Lal Poddar, AIR 
1971 Pat 253 to which I was a party. 
Tt was held by me, another learned 
Judge of the court concurring, that a 
claim for rent in a suit for ejectment 
could not amount to waiver of forfei- 
ture as the election to forfeit was com- 
plete and irrevocable when the suit for 
ejectment was instituted. I preferred 
the view taken in Padmanabhaya v. 


Ranga, (1911) TLR 34 Mad 161 to the 
view taken in Chowdhrain v. Mohd. 
Ebrahim, (1887) ILR 14 Cal 33. The 


Madras decision related to Transfer of 
Property Act whereas the Madras (Cal- 
cutta ?) decision to the Rent Act (Ben- 
gal Act 8 of 1869), I further observ- 
ed :— 


“Now, the second proviso to Sec- 
tion 112 expressly says that where rent 
is accepted after the institution of the 
suit to eject the lessee on ground for 
forfeiture, such acceptance is not a wai- 
ver. The rent claimed for the . period 
subsequent to the forfeiture in a suit 
for eviction on the ground of forfeiture 


can be accepted by the landlord only 
after the institution of the suit. If the 


acceptance itself does 
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waiver in my opinion, the mere claim 
acceptance in respect whereof can take 
place only after the institution of the 
suit cannot be said to be under the mis- 
chief of the clause “any other act on 
the part of the. lessor showing an inten- 
tion to treat the lease as subsisting” in 
Section. 112 of the Transfer of Property 
Act. Once the election to forfeit is 
complete and irrevocable by institution 
of the suit. claim for rent in that suit 
cannot be taken. as a waiver of the for- 
feiture, The act which may constitute 
waiver must be antecedent to the elec. 
tion and not an act simultaneous with 
the election or subsequent thereto”. 


16. — Mr. Mazumdar contended that 
the plaintiffs claimed their ‘right . of 
forfeiture on another ground of- claim- 
ing a decree that the dues of the plain- 
tiffs be declared as first charge on the 
property. According to Mr. Mazumdar, 
the relief for khas possession on forfei- 
ture and the relief for making the dues 
of the plaintiff a charge on the suit 
property were inconsistent, as the re- 
lief for making the dues of the plain- 
tiff a charge on the suit property im- 
plied that the suit property even after 
the date of forfeiture belonged to the 
appellant. Mr, Mazumdar, therefore, 
submitted that it must be held that the 
plaintiffs having claimed a decree that 
the dues be made a charge on the suit 
property waived their right to forfeit 
the lease, 


At Mr. Chatterji, in reply to the 
above contention of Mr. Mazumdar, 
urged that the relief that the dues of 
the plaintiffs be made a charge on the 
suit property in the circumstances of 
the case was mere an alternative relief. 
The plaintiffs could not be definite on 
the date of the institution of the suit 
whether they would be granted a de- 
cree for khas possession on the ground 
of forfeiture. In case, they were not 
granted a decree for khas possession, 
but only a decree for arrears of royal- 
ties etc, it was necessary for them to 
pray for making the decree for royal- 
ties etc. a charge on the suit property. 


In my opinion, there is substance in this 


contention of Mr. Chatterjee and it 
cannot be held, as contended by Mr. 
Mazumdar, that because the plaintiffs 
claimed a decree that their dues be 
made a charge on the suit property, 
they waived forfeiture. Further, Mr. 
Chatterjee rightly urged that the ap- 
pellant cannot be allowed to argue 
waiver because he did not plead wai- 
ver in his written statement. It has 
been held in the case of Kedar Das 
Mohta’s case, AIR 1971 Pat 253 re- 
ferred to above, and another Bench de- 
cision of this court in Commissioner of 
Hazaribagh Municipality ov. Fulchand 
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Agarwala, AIR 1966 Pat 434 that ordi- 
narily plea of waiver cannot be allcw- 
ed to be raised if it is not pleaded in 
the. written statement, The contenton 
of Mr. Mazumdar that the plaintiffs 
waived forfeiture must also fail. 


18. Learned counsel for the ap- 
pellant also referred to Section 214 of 
the Indian Succession Act and submit- 
ted that as the original plaintiff No 1 
died during the pendency of the suit, 
his heirs in absence of a succession 
certificate could not get a decree for 
arrears of royalties etc. When the suit 
was instituted, Sri. Janardan Kishore 
Lal Singh Deo was plaintiff No, 1. His 
sons Amardesh Kishore Lal Singh Deo 
and Samaresh Kishore Lal Singh Deo 
were plaintiffs 2 and 3 respectively. On 
the death of Sri Janardan Kishore Lal 
Singh Deo, his widow Saubhagya Sun- 
dari Devi and his daughter Aparna Devi 
were also brought on the record as 
- plaintiffs 1 (a) and 1 (b) respectively. 
It was not the contention of learned 
counsel for the appellant that no Je- 
cree for arrears of rovelties etc, could 
be passed in favour of plaintiffs 2 and 
3. two of the heirs of original plairtiff 
No. 1 and plaintiff No. 4. Plaintiffs 2 
to 4 were joint creditors along with 
original plaintiff No, 1 and members of 
joint family. 


| The law appears to be s "27 thet a 
suit by one of the joint cre ics who 
are members of a joint family, is mein- 
tainable on the death. of the other and 
cannot fail for non-production of a guc- 
cession certificate. Plaintiffs 2 to 4, 
therefore, could get a decree as claim- 
ed in the plaint, even without a suc- 
cession certificate for arrears of roval- 
ties etc. Further, according to the re- 
cent decisions of the -Supreme Court, 
when a person dies and some of his 
heirs are on the record, they represent 
his estate for the purpose of the suit 
and the suit does not become defecvive 
for bringing on the record other heirs 
of the deceased (vide Dolai Maliko v. 
Krushna Chandra Patnaik, AIR 1967 


SC 49, and Mahabir Prasad v. Jaga 
Ram, AIR 1971 SC 742). The suit 
cannot, therefore, fail on the ground 
of want of a succession certificate, 

. I9. As observed earlier, the ri- 
ginal lease (Ext, 1) was dated the 5th 
September, 1914. The term of the 


lease was 30 years. It expired on 4th 
September, 1944. On the expiry of the 
lease, another lease was granted foc a 
period of 49 years in accordance with 
the terms of the decree (Ext. 4) passed 
in T. S, 17 of 1943. The leasehold pro- 
perty was the same in both the leeses 
is not in dispute. Mr. Mazumdar, hhow- 
ever, contended that there was no 
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clause for re-entry in Ext. 4 and, there- 
fore, the plaintiffs could not get a de- 
cree for khas possession. Clause 2 of 
Part IX of the lease (Ext. 1) entitles 
the lessor to re-enter the - lease-hold 
property if the lessee defaulted in pay- 
ment: of rent or royalty. Clause 1 (c) 
(v) of Ext. 4 makes all the clauses ex- 
cepting clause 5 of Part IX of Ext. I 
applicable to the new lease which came 
into existence as a result of the com- 
promise decree (Ext. 4). Obviously, 
therefore, there is no substance in this 
contention of Mr. Mazumdar. 


20. Learned counsel for the ap- 
pellant relied on Section 10 of the Bihar 
Land Reforms Act in support of his 
another contention that as a result of 
the provisions of this section. the inte- 
rest of the plaintiffs had vested in the 
State of Bihar under the Bihar Land 
Reforms Act and, therefore. they could 
not maintain the suit for eviction of 
the appellant as well. as for arrears of 
Toyalty etc. from the date of the vest- 
Ing which took place before royalty 
and commission for September kist 1952 
became due. In my opinion, the inte- 
rest of the plaintiffs in the lJease-hold 
property could not vest in the State 
of Bihar in such a way as to disentitle 
the plaintiffs to. evict their sub-lessee 
and to realise royalty therefrom. As a 
result of Section 10 of the said Act, the 
plaintiffs themselves became lessees 
under the State of Bihar and as ob- 
served earlier, this position is also ad- 
mitted by the State of Bihar (defen- 
dant No. 2) in its written statement. 
By Bihar Act 3 of 1965, the Land Re- 
forms Act was amended and a new Sec- 
tion 10-A was added to it. Section 10-A 
runs as follaws:— 

“(1) The interest of every lessee of 
mines or minerals which is subject to 
a sub-lease shall, with effect from such 
date as may be notified in this behalf 
by the State Government in the official 
gazette, vest in the State and thereafter 
the sub-lessee whose lease is not subject 
to any further sub-lease shall hold his 
lease directly under the State Govern- 
ment and the provisions of sub-~sections 
(2) and (4) of Section 10 shall, mutatis 
mutandis, apply to his lease. 


(2) No sub-lessee of mines or mine- 
Tals holding under a lessee whose inte-« 
rest vests in the State Government 
under sub-section (1) shall be entitled 
to claim any damages from his lessor 
on the ground that the term of the 
lease in respect of the mines or mine- 
rals have become incapable of fulfil- 
ment by the operation of this section”. 
It is by virtue of the provisions of Sec- 
thon 10-A that the interest of a lessee 
which is subject to a sub-lease vests in 
the State of Bihar with effect from 
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such date as might be notified in this 
behalf by the State Government in the 
official Gazette. 
a lessee in mines and minerals, which 
was subject to sub-lease vest în the 
State of Bihar under Section 10, there 
would have been no necessity of amend- 
ing the act and adding a new. Section 
10-A to it. Section 10-A has got no 
application to the present lease because 
as a result of the decree passed by the 
Court below, defendant No. 1 was à 
trespasser on the date of the said am- 
endment and the interest of the plain- 
tiffs as lessee was hot subject to a sub- 
lease on the date. In my. opinion. 
therefore, the interest of the plaintiffs 
as lessee has not vested in the State of 
Bihar and the decree. of the court be- 
low granting to them the reliefs‘ for 
eviction as well as for arrears of ro- 
yalty etc. cannot be set aside on that 
ground. Ext. A-2, the Notification of 
the Central Government, dated the 20th 
December, 1961 making Section 9 of 
the Mines and Minerals (Regulation and 
Development) Act, 1957 applicable .to 
mining leases in respect of coal does 
not make any difference. 


As discussed earlier, In spite of the 
Bihar Land Reforms Act, the plaintiffs 
continued to be lessor and the appel- 
lant lessee in respect of the lease and 
that does not entitle the State of Bihar 
and disentitle the plaintiffs to realise 
royalty etc. from the appellant of this 
appeal. It has not been contended be~ 
fore us that the decree passed for ro- 
yalty etc. for the period after 20th’ De- 
cember, 1961 is in excess of what the 
plaintiffs could get from the appellant 
according to the Notification (Ext.. A-2). 
Thus, I fnd no merit. in F. A. 304 of 
1964. 


21, Taking for consideration now 
the other appeal (F, A. 248 of 1964) by 
the State of Bihar (defendant No, 2), I 
find that the appeal has been filed 
under misconception. The State of 
Bihar was not a plaintiff and could not 
get any decree in its favour. The re- 
lief portion of the Memorandum of Ap- 
peal runs as follows :— 


“It is, therefore, prayed that this 
appeal be allowed with costs throughout 
and the decree passed by the Court be- 
low be set aside and it may be declared 
that the appellant is entitled to receive 
royalty from the plaintiffs and defen- 
dant No. 1.” 


The question of the State of Bihar get- 
ting any declaration in this suit 
not arise. As observed earlier, in its 
Written statement, the State of Bihar 
admitted that the plaintiffs were min- 
ing lessees directly under the State with 
effect from the date of vesting accord- 
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ing to the provisions of Section 10 of 
the Bihar Land Reforms Act. It did 
not claim and could not have claimed, 
for the reasons discussed while dealing 
with the other appeal, that the interest 
of the plaintiffs as lessees had vested in 
the State either before or on the date 
of the institution of the suit or the date 
of the -decree. The claim made by the 
State that as a result of the Notification 
(Ext, A-2) not the plaintiffs but the 


‘State would get royalties directly from 


defendant No. 1 with effect from the 
date of Notification, that’ is. 19-12-1961 
is not valid and tenable. I, therefore, 
find no merit in this appeal either. 


22. In the result, both the ap- 
peals fail and are dismissed. The plain- 
tiffs-respondents shall be entitled to 
costs in F. A. 304 of 1964. In the cir- 
cumstances of the case, parties shall 
bear their own costs of this Court so 
far F, A. 248 of 1964 is concerned. 

SHIVESHWAR PRASAD SINHA, J.: — 

23. I agree. 


Appeals dismissed, 
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S. AN WAR AHMAD AND. B. D. 

SINGH, JJ. 

J is Singh and others, Petitioners 
v. Marjad Koeri and others, Opposite 
Party. 

Criminal Writ Jur. Case No. 3 of 
1970. D/- 12-8-1971, 
(A) Panchayats — Bihar Panchayat 


-Raj Act (7 of 1948), Section 73 — Power 


of Sub-Divisional Magistrate over a 
bench of Gram Panchayat — Power to 
call for report ~— Sub Divisional Officer 
has no power to ‘call for a report from 
Gram Cutcherry Supervisor. He can 
call for such report from the Bench of 
Gram Cutcherry. (Para 4) 


(B) Constitution of India, Article 227 
— New plea — Plea as to judicial bias 
cannot, be raised first time in petition 
under Article 227. (Para 5) 

(C) Constitution of India, Article 227 
— Alternative remedy —- When a sta- 
tute provides for an alternative remedy, 
unless that remedy: is exhausted, peti- 
tioner cannot move High Court under 
writ jurisdiction. (Para 5) 


(D) Panchayats -—— Bihar Panchayat .- 
Raj Act (7 of 1948), Section 56 (As am- 
ended by Section 41 of Act 21 of 1959) 
proviso — A Bench of Gram Cutcherry 
cannot be said to have committed ir- 
regularity: in introducing extra-judicial 
knowledge in the case by making local - 
inspection and examining some persons 
in the locality. (Para 7) 
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The proviso makes it clear that if 
the Sarpanch, Up-sarpanch or Panch has 
got personal knowledge of the faccs of 
the case or suit, it stall not by, itself 
disqualify him from taking part ir the 
proceeding, (Para 6) 

Further Section 59 gives ample 
power to the members of the Gram Cut- 
cherry to make inquiry and that in- 
cludes gathering information from the 
people of the locality regarding an" oc- 
currence with which they are conern- 
ed. Besides, they are not bound tc fol- 
low any law of evidence or procedure 
other than the procedure prescribed by 

or under the Act. The provisions of 
Section 60 also make it clear thet a 
wide discretion has been given to the 
Gram Cutcherry in following the pro- 
cedure which they think just and con- 
venient. (Para 7) 

(E) Panchayats — Bihar Panckayat 
Raj Act (7 of 1948), Section 56 (As am- 
ended by Section 41 of Act 21 of 7954). 
Words “personally interested” in Sec- 
tion 56 — Meaning of — (X-Ref:— 
Words and Phrases — Words “personal- 
ly 3 interested”, (Pare 10) 

The words ‘personally interested’ 
did not imply mere intellectual interest 
of a Judge or the Court, but something 
of the nature of an expectation of ad- 
vantage to be gained, or of a loss or 
some disadvantage to be avoided, by 
the person who was said to be interested 
fn the case. (Para 10) 
Cases Referred: Chronological Faras 
(1969) 1969 Pat LJR 306, Dharam 

Sonar v. Budhan Sonar LL 
(1958) 1958 BLJR 56 = 1957 Pat 

LR 476, Umesh Chandra Man- 

dal v. “Madhusudan Mandal iLO 
(1955) AIR 1955 NUC (Pat) 1593 

(V 42) = 1955 BLJR 120 = ILR 

34 Pat 50, Somar Jamadar v. | 

Gram Panchayat Committee, Raisa 0 
(1952) AIR 1952 All 963 (V 39) = 

en Cri LJ 1695, Motilal v. 


Sta 9 
(1876) "3 Ind ro 259 (PC), Hur- 
purshad v. Sheo Dayal 6 
Janeshwar Singh, Uma Shankar 
Singh and Surendra Kumar Singh, for 


Petitioners; Vinod Chandra (for State). 
Keshari Singh and Anirudh Prasad 
Sharma (for Complainant) for Oppcsite 
Party. 

B. D. SINGH, J.: «t— This application 
under Article 227 of the Constituzion 
of India has been prefsrred by three 
petitioners, namely, Jokhan Singh, Bale- 
shwar Singh and Vijay Narain Singh, 
against the judgment of the sub-divi-~ 
sional officer, opposite party No. 7, pas- 
sed under Section 73 of the Bihar Fan- 
chayat Raj Act, 1947 (hereinafter re- 
ferred to as ‘the Act’) confirming the 
fludgment and order of the Gram Cut« 
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cherry dated the 18th April, 1969, con- 
victing petitioner No. 1 under Section 
357 of the Indian Penal Code (herein- 
after referred to as ‘the Code’) and sen- 
tencing him to a fine of Rs. 2/- and in 
default to undergo 12 hours’ simple im- 
prisonment; petitioner No. 2 under Sec- 
tion 294 of the Code and sentencing him 
to pay a fine of Re. 1/- and in default 
to undergo simple imprisonment for 8 
hours and petitioner No. 3 under Sec- 
tions 323 and 294 of the Code and sen- 
tencing him under the former section 
to a fine of Rs. 2/~ and under the latter 
section Re, 1/- and in default of \pay+ 
ment of fines under those two sections 
simple imprisonment for ane day. 


A case was instituted against 
the petitioners at the instance of Mar- 
jad Koeri (opposite party No. 1) on 
the allegation that on the 30th Janu- 
ary. 1968, while Marjad Koeri was re- 
turning with a bundle of grass, he saw 
petitioners 2 and 3 removing the bran- 
ches from his bamboo clump, on which 
he protested, whereupon., petitioner No. 
3 asked opposite party No. 1 to go away, 
otherwise he would assault him and he 
began to abuse him. In the meantime 
Jokhan, petitioner No, 1, also came there 
and he ordered them to assault oppo- 
site party No. 1 and he himself began 
to abuse him. Thereafter petitioner No. 
3 gave one lathi blow on opposite party 
No. 1. His further case was that peti- 
tioneérs 1 and 2 had remeved all the 
branches of his bamboo clump. It was 
alleged that he had incurred’ a loss of 
Rs. 10/- due to the said action of the peti- 
tioners. Opposite party No. 1 then filed a 
complaint before the Gram Cutcherry, a 
true copy of which is Annexure 1 to 
the present application. Subsequently, 
a petition was filed by the petitioners 
before ‘opposite party No. 7 under Sec- 
tion 73 of the Act to the effect that 
there was enmity between the Sar- 
panch and Daroga Singh. father of peti- 
tioner No. 3, uncle of petitioner No. 2 
and nephew of petitioner No. 1, and, 
therefore, in the said petition they 
prayed for transferring the case from 
the Gram Cutcherry to another Gram 
Cutcherry or withdrawing it to his 
court to be tried by some Magistrate, 
but the same was rejected by an order 
dated the 9th September, 1968. The 
members of the Gram Cutcherry exa- 
mined witnesses in their court. who 
were produced on behalf of the oppo- 
site party No, 1. They also made local 
inspection and made enquiry from the 
neighbouring people and from them 
they learnt that the occurrence as al- 
leged by the opposite party No, 1 was 
correct. In their Judgment dated the 
18th April, 1968, they observed that 
from the evidence of the witnesses of 
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opposite party No. 1 and from the in- 
quiry made by them in the local ins- 
pection as well as from the version of 
the neighbouring people it was clear 
that the story of”° occurrence, as alleged 
by opposite party No. 1 was correct 
and. therefore, they convicted and sen- 
tenced the petitioners, as mentioned 
above. 


3. On the 23rd May, 1969, the 
petitioners filed’ another application be- 
fore the Sub-divisional officer stating 
therein that about 14 months earlier a 
date was fixed by the Gram Cutcherry 
for examination of witnesses and al- 
though the petitioners appeared þe- 
fore the Gram Cutcherry no action was 
taken. The petitioners were not even 
informed of the date to which the pro- 
ceeding was adjourned .by the Gram 
Cutcherry. The  sub-divisional offcer 
on their application called for a report 
from the Gram Panchayat Supervisor 
of Ramgarh Block. who submitted a re- 
port dated the 24th July, 1969, a true 
copy of which is Annexure 3 to this 
application. In the said report he had 
mentioned: (a) final orders in the case 


of the petitioners were passed by the. 


Gram Cutcherry on the 18th April. 1969, 
convicting them; {b) the petitioners 
had produced before the Gram Pancha- 
vat supervisor a-written document from 
which it transpired that the case was 
compromised in writing between the 
parties but the compromise was not re- 
‘eorded by the Gram  Cutcherry; (e) 
the order dated the 18th April, 1969, 
of the Gram Cutcherry was not com- 
municated to the petitioners and (d) 
the Sarpanch was on inimical terms 
with the petitioners. However, the Sub- 
divisional officer after hearing the par- 
ties did not find the allegation of. the 
petitioners as correct and did not ac- 
cept the report and confirmed the judg- 
ment and the order of the Gram Cut- 
cherry dated the 18th April, 1969. A 
true copy of the order and the judg- 
ment are Annexures 4 and 4/a to this 
application. 


4, Mr. Janeshwar Singh, learned 
counsel appearing on behalf of the 
petitioners urged that the sub-divisional 
Magistrate erred in not relying on the 
report of the Gram Cutcherry supervi- 
sor, which clearly supported the alle- 
gations of the petitioners. In my opi- 
nion, the sub-divisional officer under 
Section 73 of the: Act has no power to 
call for a report from the Gram Cut- 
cherry supervisor; instead he could 
have called for the record from the 
Bench of the Gram Cutcherry, There- 
fore, in my opinion, the report of the 
Gram Cutcherry Supervisor is not ad- 
missible. The sub-divisional officer had 
also directed the Sarpanch to say any- 
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thing against the report if he so want- 
ed. The Sarpanch, however filed a peti- 
tion challenging the statements made 
in the said report and gave explanation. 
The  sub-divisional Magistrate after 
perusing the record of the case and the 
report of the Sarpanch found that the 
case of the compromise given out by 
the petitioners was not correct. The 
judgment of the Gram Cutcherry was 
not delivered behind the back of the 
petitioners but in their presence and 
that the petitioners’ case regarding 


en- 
mity with the Sarpanch was also not 
true. If that was the fact the Sub- 
divisional Magistrate observed: “the 


petitioners would have stated that fact 
in the petition | on 23-5-1969 but they 
did not do so.” I have gone through 
the judgment of the  sub-divisional 
Magistrate. In my opinion, he has 
given cogent reasons for arriving at 
the said conclusion, 


5. Learned counsel for ihe peti- . 
tioners then urged that the Bench of 
the Gram Cutcherry had committed 
grave irregularity in introducing the 
extra-judicial knowledge. Admittedly 
they made local inspection and examin- 
ed some persons in the locality and 
thereafter they have clearly stated in 
their judgment that they were satisfied 
from the inquiry and the information 
given by. the neighbouring people of the 
Place of occurrence that the case of the 
complainant was correct. He submit- 


_ted that this amounts to a judicial bias. 


In my opinion. this point also cannot 
be raised on behalf of the petitioners 
before us under Article 227 of the Con- 
stitution of India, as the petitioners 
had not raised this point before the 
sub-divisional Magistrate. It is well 
established that when a statute provides 
an alternative remedy it has to be ex- 
hausted before the petitioners are en- 
titled to move this Court under writ 
jurisdiction, The alternative remedy is 
specifically provided in this case in 
section 73 of the Act. Learned coun- 
sel, however, urged that mainly on this 
point their case was referred to the 
Division Bench by A. B. N. Sinha, J. 
(as he then was) by an order dated 
the 19th May, 1970. . Since the peti- 
tioners as well as counsel of the op- 
posite parties have argued at length on 
this point ‘and since it involves inter- 
pretation of certain sections of the Act 
and the Rules of the Bihar Gram Cut- 
cherry Rules. 1962, hereinafter referred 
to as ‘the Rules’, I proceed to examine 
the merit of this contention of learned 
counsel also in some detail. 


6. Learned counsel urged that 
the irregularity committed by the meme 
bers of the Gram Cutcherry while im- 
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porting their personal knowledge ceriv- 
ed from the neighbouring people of the 
locality is of major character and if was 
apparent on the record, and therefore, 
the sub-divisional Magistrate ough: to 
have quashed the judzment and order 
of the Gram Cutcherry, even if the 
petitioners had not made any allegation 
before him on this score. In order to 
substantiate his contention he relied on 
Hurpurshed v. Sheo Dayal, 
Ind App 259 (PC) where it was held 
that a Judge cannot without giving 
evidence as a witness Import Into a case 
his own knowledge of a particular fact. 
In my opinion, the above observation 
is not applicable to the instant case, 
which is mainly governed by the pro- 
visions of the Bihar Panchayat Raj Act 
and the Bihar Gram. Cutcherry Eules, 
1962. Reference may be made to Sec- 
tion 56 of the Act, which,.as amended 
by Section 41 of the Bihar Act 2I of 
1959, reads as follows:— 


“No Sarpanch or Up-Sarpanch or 
Panch shall take part in any proceed- 
ings in which he is personally interest- 
ed. Provided that the fact that the 
Sarpanch, -Up-sarpanch or Panch has 
got personal knowledge of the facts of 
a case or suit shall not by itself dis- 
qualify him from taking part In the 
proceedings.” 


It may be noticed that the proviso 
makes it clear that if the Sarpench, 
Up-Sarpanch or Panch has 
nal knowledge of the facts of the case 
or suit, it shall not by itself disqualify 
him from taking part in the proceed- 
ing. .Therefore, even if in the instant 
case, the Panchas derived knowledge by 
examining the witnesses in the locality 
of the place of occurrence, they nave 
not, in my opinion, committed any error. 


1. Further, Section 59 provides 
that where a bench of the Gram Cut- 
cherry does not succeed in brinzing 
about an amicable settlement under the 
preceding section, or otherwise takes up 
the hearing or trial of a suit or case, 
it shall make an enquiry, receive such 
evidence as it considers necessary and 
record its judgment. The meaning of 
the word “inquiry” as given in Oxzord 
Dictionary Vol. V, 1961 print, page 323, 
is “the action of seeing esp. (now al- 
ways) for truth, knowledge or inforna- 
tion concerning somethirg; search, re- 
search, investigation, examination.’ Even 
under the Code of Criminal Procecure 
“inquiry” includes every inquiry other 
than a trial conducted under this code 
by a Magistrate or court. ThereDre, 
the contention of learned counsel for 
the petitioners that if they had exarnin- 
ed the members of the locality, tmey 
ought to have been examined and cross- 
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examined after oaths were administer- 
ed to them, has no substance. In my 
opinion, Section 59 gives ample power 
to the members of the Gram Cutcherry 
to make inquiry and that will also in- 


clude gathering information from the 
people of the locality regarding any 
occurrence with which they are cop- 


cerned. Besides, they are not kound to 
follow any law of evidence or proce- 
dure other than the procedure prescrib- 
ed by or under the Act, as it will be 
evident from Section 60 of the Act, 
which is to this effect: 


“Subject to the provisions of this 
Act and to any rules or directions that 
may be made or issued by the Govern- 
ment in this behalf, the proceaure to 
be followed by a bench ‘of the Gram 
Cutcherry shall be such as it may con- 
sider just and convenient and the bench 
shall not be bound to follow any laws 
of evidence or procedure other than’ the 
procedure prescribed by or under this 

et" 


Further from the said section it is 
also clear that a wide discretion has 
been given to the Gram Cutcherry in 
following the procedure which they 
think just and convenient, subject of 
course to. the provisions of the Act and 
any rules or direction that may be made 


or issued by the Government in this 
behalf. 
8. Learned counsel, however, re- 


ferred to Rules 40, 42 and 47 to 49 of 
the Rules, but those rules are in no way 
in conflict with the provisions of the 
sections, which I have referred to above. 
It is well established that the rules are 
always supplementary to the provisions 
of the sections. Rules cannot cverride 
the provisions of the sections. 


9. Learned counsel then contend- 
ed that the meaning of the worcs ‘Per- 
sonally interested’ occurring in Section 
56 of the Act is not confined to pecuni- 
ary interest. It includes also personal 
knowledge of the material facts of the 
ease. In order to find support to his 
contention he relied on Motilal v. State, 
AIR 1952 All 963 where Sapru and 
Agarwala, JJ., were dealing with the 
provisions contained in Sections 49 (3) 
and 83 of the U. P. Panchayat Raj Act 
(XXVI of 1947). Their Lordships ob- 
served that the words ‘personally in- 
terested’ are not confined to pecuniary 
interest. They include any position in 
which bias must be assumed, e, g when 
the Judge has personal knowledge of 
the material facts of the case.” In my 
opinion, those observations of their Lord- 
ships are not applicable to the instant 
case, It may be noticed that Section 49 
(3) of the U. P, Panchayat Raj Act, 
which their Lordships had quoted in 
paragraph 22 of the judgment, does not 
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contain any proviso similar to Section 
56 of the Bihar Panchayat Raj Act. As 
mentioned earlier, the proviso has made 


it clear that if a Panch has- got perso- 


nal knowledge of the facts of the case 
or suit, it shall not by itself disqualify 
him from taking part in- the proceed- 


ing. Besides, the facts in that case were - 


entirely different from those of the in- 
stant case.- In that case, 
Panches, who constituted the bench, was 
examined on 
and he corroborated the statement of 
the complainant. That member of the 
bench also heard the case and signed 
the judgment. ] 
was held that it was wholly illegal and 
the judgment of the Bench of Pancha- 
yati Adalat was quashed, ' 


10. Learned counsel then referred 
to the case of Somar Jamadar v. Gram 
Panchayat Committee, Raisa, `1955 BLJR 
120 = ILR 34 Pat 50 = AIR 1955 NUC 
(Pat) 1593 and Umesh. Chandra Mandal 
v. Madhusudan Mandal, 1958 BLJR 56. 
In my opinion, those cases also are not 


at all helpful to the contention advanc-- 


ed on behalf of the petitioner. . No 
doubt, their Lordships were dealing with 
Section 56 of the Act, but those cases 
related to the period before the proviso 
to Section 56 was introduced by the 


amendment of 1959 which has conside-. 


rably narrowed the meaning of expres- 
‘ sion ‘personally interested’ as I have 
- held earlier. That apart, the facts in 
those cases were also quite different to 
those .of the present case. In Somar 
Jamadar’s case the Sarpanch, who was 
the complainant, had taken part in the 
trial and he acted’ both as a complainant 
and a Judge. In that circumstances, 
‘their Lordships, observed that the. ex- 
pression ‘personally interested’ was - not 
limited to any pecuniary interest or to 
any private interest. The words ‘per- 
sonally interested’ did not imply mere 
intellectual interest of a Judge or the 
court, but something of the nature of 
an expectation of advantage to be gain- 


ed, or of a loss or some disadvantage. 


to be avoided, by the person who was 
said to be interested in the case. In 
Umesh Chandra Mandal’s case the Sar- 


panch who was one of those who tried. 
the case, was present at the place and: 


time when the occurrence took place. 
Therefore, it was held that the trial by 
the Gram Cutcherry was without juris- 
diction, and its judgment was a nullity 
because it contravened the provisions of 
Section 56 of the Act. 


11, - Lastly, learned‘ counsel placed 
reliance on Dharam Sonar v. Budhan 
Sonar, 1969 Pat LJR 306. where Unt- 
walia, J. while dealing with the provi- 
sions contained under Sections 58 and 


59 of the Act held that the trial could. 
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one of the, 


behalf of the complainantf,. 


In that circumstance it, 


Procedure — 


: — ALR 


commence only when a Bench of „the 
Gram Cutcherry did not succeed in 
bringing about an amicable settlement 
under Section 58. The trial was vitiat- 
ed inasmuch as the Bench of the Gram 
Cutcherry did not make endeavour to 
bring. about settlement: His Lordship 
further held while dealing with Section 
59 that “the order-of conviction of the 
petitioner based merely on the enquiry 
report cannot be supported on general 
principles of law.” Learned counsel has 
laid emphasis on the above observation 
of his Lordship with regard to Section 
59. In my. view, the above observation: 
of ‘his Lordship also will be of no avail 
in the instant case, as in that case the | 
conviction was based exclusively on the 
enquiry: report. In the instant case, as 


‘ mentioned earlier, the conviction is nof 


based exclusively on the .enquiry made 
by the Panches on the spot, but also on 
the evidence which they had taken in 
their court, i 

12. After careful consideration, T i 
fnd no flaw in the Judgment and order 
of the Gram Cutcherry, which has right- 
ly been affirmed by the impugned order 
passed by the Sub-divisional Magistrate 
(opposite party No. 7) and they have 
got to be upheld. 
13. In the result, the application 
fs, accordingly, dismissed. 

ANWAR AHMAD, J. 14. I agree, 

_ Application dismissed. 


+ 
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U. N. SINHA, C. J. AND K, B. N. 
. _ SINGH, J. 


Raghunt Singh; and others, Peti- 


tioners v. The State of Bihar and others, 


Respondents. 

Civil Writ Jurn. Case No. 136 of 
1968, D/- 29-7-1971. : 

Constitution of India, Article 226 =- 
Mere assertion of.a fact 
without any material for investigation of 
such fact does not entitle the petitioner 
to a writ or direction. under Article 226. 
(Paras 2, 3) 

Thus a petitioner was not entitled 
to a writ on the footing that he was 
merely a bailee in respect of foodgrains 
stored in his bazar and not a wholesale 
dealer mentioned in the Bihar Food~ 
grains Dealers’ Licensing Order 1967 and 
the essentials Foodgrains Order 1967 in 


the absence of material to support his 


(Para 3) 
Paras 


assertion. 
Cases Referred: Chronological 
(1970) ATR 1970 SC 1407 (V 57) 


= 1970 Lab IC 1172, Safdar Jung 


Hospital v. Kuldip Singh Sethi 3 
KO/KO/F404/71/SNV/RSK 


1972 


(1963) AIR 1963 SC 1873 (V 50) 
== 1964-2 SCR 703, University of 
Delhi v Ram Nath B 
(1883) 12 QBD 176 = 53 LJQB 185, 
Lion Mutual Marine Insurance 
Association Ltd. v. Tucker 3 


Balbhadra Prasad Singh, Narbadesk- 
war Pd, Singh and Umesh Pd. Singh, 
for Petitioner; Sushil Kumar Jha, Govt. 
Pleader, II, for Respondents. 


ORDER:— This Writ application hes 
been filed by the petitioners under Arti- 
cle 226 of the Constitution of India 
praying that the notice issued to them 
(Annexure A) be quashed and cance- 
led by a writ of mandamus. Annexure 
A is a demand made by the Block De- 
velopment Officer, Bihta, dated the 17 
February 1968, asking the petitioners, 
proprietors, Gultera Bazar, Bihta, to seni 
25 per cent of certain foodgrains to th2 
Vyapar Mandal within two days and 
to submit a bill for payment of the price 
of the same. This order had been pass 
ed on the basis that certain quantities 
of paddy and rice were found in thse 
petitioners’ bazar. The relevant fact 
mentioned in the application are as fol- 
lows. It is said that in Gultera Bazar 
buyers and sellers come and deal in 
grains and the petitioners realise toli 
from the vendors of grains at a certalo 
rate. This bazar is held, specially, on 
Tuesday and Friday. The petitioners 
have provided some structures in _ th 
bazar, where unsold foodgrains are kent 
by the sellers until the next market- 
day, and for this storage the petitioners 
charge at the rate of 6 paise per bas 
of grain stored. On 23rd of Novembe- 
1967 a notification was published : by 
the State of Bihar, known as the Biha: 
Essential Foodgrains Procurement Order, 
1967, purporting to be one under Sec- 
tion 3 of the Essential Commodities Act, 
1955, and under paragraph 17 of thal 


i 
Ff 


Order, every wholesale dealer is oblig- — 


ed to sell to the Government at his 
business premises certain quantities re i 
paddy and rice mentioned in that para- 


graph. It is stated that the Supply Ins- 
pector, Bihta (respondent No, 2), had 
acted under paragraph 19 of the said 


Procurement Order and had demanded ta 
seize certain papers from the. petitioners 
and, on inspection of such record, this 
respondent had made an endorsement 
requiring the petitioners to sell certain 
specified quantities of paddy and rice, 
in accordance with the requirements of 
paragraph 17 of the Procurement Order. 
It is said that in consequence of this 
action taken by respondent No. 2, the 
Block Development Officer, Bihta (res- 
pondent No. 3), had passed the order in- 
corporated in Annexure A, which was 
a demand notice. The petitioners had 
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sent an objection in writing to the said 
Block Development Officer, a copy of 
which has been given as Annexure B, 
requesting him to withdraw the demand 
notice.. N ot having heard anything on 
this petition of objection, this writ ap- 
plication has been filed on the allegation 
that the demand was illegal and un- 
lawful. A counter-affidavit has been 
filed by the respondents, sworn by Shri 
Prem Narain Mishra, a Supply Inspec- 
tor posted at Bihta. It is mentioned in 
the counter-affidavit that the writ peti- 
tioners are wholesale foodgrain licensees 
under Bihar Foodgrains Dealers’ Licens- 
ing Order, 1967, and they carry on busi- 
ness in Gultera Bazar and that it was 
not a correct state of affairs that the 
petitioners merely collect tolls on grains 
sold in the aforesaid place. According 
to the counter~affidavit, further, the 
petitioners issue receipts for levy col- 
lected, indicating that they realise levy 
of grains for all transactions. The peti- 
tioners have been filing regular returns 
to the Government, showing the stock 
of foodgrains in their godown, as they 


have been doing business under the 
Bibar Foodgrains Dealers’ ‘Licensing 
Order. Certain extracts from the re- 


turns have been given in the counter- 
affidavit. It is stated that the petitioners 
had even filed a petition in February . 
1968 before the Supply Officer, Dinapur, 
the levied 
grain. It may be mentioned at this 
stage, that, after a rejoinder to the 
counter-affidavit had been filed by the 
petitioners, a reply to it has been filed 
on behalf of the respondents and Anne- 
xure 6 has been appended thereto, 
Showing that one Ramji Singh, acting 
for petitioner No. 2, had filed a petition 
dated 23rd February 1968 before the 
Supply Officer, Dinapur, stating that 
further deposits will be made in a day 
or two. Referring to the original coun- 
ter-affidavit, it has been stated therein 
that the writ petitioners acted as com- 
mission agents for every sale transaction 
of grain in the bazar, taking some addi- 
tional charges for facility or storage in 
case transactions are not completed on 
the day of assemblage. Thus, the levy 
made under Annexure A of the Writ 
application is supported. 


2. The main contention raised by 
the learned counsel for the petitioners 
is to the effect, that, the petitioners do 
not do any business in Gultera Bazar, 
but, they only realise tolls from the sel- 
Jers at the rate of 40 paise per bag of 2 
maunds and 20 seers of grains sold and 
they charge 6 paise per bag stored in 
certain structures provided by them, 
and, therefore, the petitioners are not 
liable to give any grain as levy. It is 
contended that before any demand can 
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be made in the nature of the demand 
made in Annexure A. it must be proved 
that the grains ordered to be delivered 
as levy come within the purview of the 
Essential Foodgrains Procurement Order, 
1967. According to the learned counsel, 
the petitioners may be wholesale dea- 


lers, having been licensed under the 
Bihar Foodgrains Dealers’ Licensing 
Order 1967, nevertheless no levy of 


grains can be made from them, as 
ordered in Annexure until it is verifi- 
ed that such grains were not being held 
by them as bailee. Shri Sushil Kumar 
Jha. appearing for the contesting res- 
pondents, has argued, that. the peti- 
tioners were wholesale dealers within 
the meaning of the Foodgrains Dealers’ 
Licensing Order, the definition of which 
is identical with the definition of “whole- 
sale dealer” under the Foodgrains Procu- 
rement Order. and therefore, the demand 
made in Annexure A was a legitimate 
demand and the petitioners were giving 
levy in the past, in the usual course of 
business, It is contended on behalf of the 
respondents that in view of Annexure 6, 
the petitioners’ point raised in the present 
writ application that they were merely 
bailees of foodgrains which come to 
Gultera Bazar cannot be accepted: Hav- 
ing heard learned counsel for the parties 
on disputed questions of fact, we do not 


that any relief can be given to- 


the petitioners by way of a writ, on 
the contentions raised on their behalf. 
There is no denying that the petitioners 
were licensed dealers under the Food- 
grains Dealers’ Licensing Order, 1967, at 
the relevant time and there are no 
materials on record for a conclusion that 
they were holding foodgrains mention- 
ed in Annexure A merely as -bailees, 
so that no order of levy could be made. 
Although the petitioners had filed an 
objection before the Block Development 
Officer, as stated earlier, raising the 
point that they were bailees of the 
goods stored in Gultera Bazar, no mate- 
rials have been filed in this Court to 
show that the petitioners were holding 
any quantity of the grains mentioned in 
Annexure A, only as bailees, whereas the 
prains belonged to others. Whether 
Annexure 6 had been filed on behalf of 
the petitioners by Ramji Singh or not 
is beside the point. Having raised the 
question in this court that the petitioners 
were bailees and not dealers of the 
foodgrains mentioned in Annexure A, 
it was incumbent upon the petitioners 
to bring before the Court materials to 
indicate that the point raised may be 
valid point, if investigated. Mere asser- 
tion of fact that the petitioners were 
holding certain quantities of grains as 
bailees cannot entitle the petitioners to 
a writ or direction under Article 226 of 


Dulhin Ful Kueri v. Moti Jharo 


AIR. 


the Constitution. without anything more, 
for an investigation of facts. 


3. On the definition of “whole- 
sale dealer” mentioned in the Foodgrains 
Dealers’ Licensing Order, 1967, and the 
Essential Foodgrains Procurement Order, 
1967, learned counsel for the petitioners 
has referred to the Lion Mutual Marine 
Insurance Association Ltd, v. Tucker, 


(1883) 12 QBD 176 and the cases 
of the Supreme Court of India in 
The University of Delhi v. Ram 
Nath, AIR 1963 SC 1873 and the 
Management of Safdar Jung Hos- 
pital v. Kuldip Singh Sethi, AIR 
1970 SC 1407. In our opinion, this 


point is too academic to be dealt with 
any further. The main contention rais- 
ed on behalf of the petitioners that they 
were merely bailees with respect to the 
foodgrains mentioned in Annexure A 
finds no support from any material on 
record presented to this Court up to 
now. Therefore, in our opinion, the peti- 
tioners cannot obtain an order from this 
Court for quashing Annexure A and for 
a writ of mandamus ordering the res- 
pondents not to proceed with the de- 
mand made by that annexure. The writ 
application, therefore, fails and it is 
dismissed, but without costs. 

Writ petition dismissed, 
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SHAMBHU PRASAD SINGH AND 
SHIVESHWAR PRASAD SINHA, JJ. 


Dulhin Ful Kueri and another, Ap- 
pellants v. Moti Jharo Kuer, Respon- 
dent. 

A. F. O. D. No. 272 of 1965, D/- 
18-1-1972, against order of D. Mukher- 
i i Addl. Dist. J.. Arrah, D/- 18-6- 

5 i 


Succession Act (1925), Section 63 (c) 
w~ Attestation of Will — What is. 


Signatures of witnesses at the end 
or somewhere on the instrument are suf- 
ficient to show, without any explanation, 
that the witnesses put their signatures 
by way of saying that they had seen 
the document being executed and had 
received an acknowledgment. It is not 
necessary for them to state on the docu- 
ment that they put their signatures in 


presence of the testator. AIR 1929 Cal 
123. Rel. on. (Para 2) 
Cases Referred: Chronological Paras 


(1929) AIR 1929 Cal 123 (V 16) = 
48 Cal LJ 281, Abinash Chandra 
Bidyanidhi Bhattacharjee v, Dasa- 
rath Malo 


Nakuleshwar Prasad, for Appellants: 
R. S. Chatterji and B. P. Gupta, for 
Respondent. 


BP/CP/B150/72/MNT/BNP 
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SHAMBHU PRASAD SINGH, J.:— 
This appeal by the objectors is directed 
against an order granting letters of Ad- 
ministration of a registered will dated 
27th of September, 1948 of Raj Kumar 
Dubey. After an application for probate 
of the said will was made by the res- 
pondent, the appellants entered appear- 
ance and filed a petition objecting to 
the said prayer. The application fr 
probate was, thereafter. converted into 
a title suit. On the date, however. it 
was taken up for hearing, the appellants 
did not appear to contest the suit and 
the matter was taken up ex parte. One 
witness, Siujag Tewari. was examined 
on behalf of the respondent. By mis- 
take his evidence has not been includ- 
ed in the paper book. The evidence in- 
cluded in the paper book is of a wit- 
ness who was examined for the respon- 
dent at the valuation stage. Siujag T2- 
wari has stated in his evidence that 
Rambeyas Choubey scribed the weil 
according to the instruction of Raj 
Kumar Dubey, the testator. The com- 
tents of the will were read out and éx- 
plained to the testator in presence Jf 
the witnesses and the testator put his 
pen mark on the will by way of ex- 
ecution and the scribe signed for him 
at his request, in presence of this wrt- 
ness and other witnesses. This witness 
and the other witnesses signed the will 
as attesting witnesses in presence of tke 
testator. He has also proved the wil 
and the signatures thereon. The ap- 
plication filed by the respondent was 
also in order and fulfilled all the re- 
quirements of law. In the circum- 
stances, it cannot be said that the court 
below erred in passing the impugned 
order. 


Ze Mr. WNakuleshwar Prasaj, 
learned counsel for the appellants. has 
however. contended that no letters of 
Administration should have been grant- 
ed to the respondent inasmuch as tke 
will was not properly attested. Accord- 
ing to him, since the persons who are 
witnesses to the will have not stated on 
the’ document itself that they’ put ther 
signature in presence of the testator, 
the will was not properly attested. 
Learned Counsel does not appear to ke 
correct in his submission. Section €3 
(c) of the Indian Succession Act runs 
as follows :— 


“The will shall be attested by two 
or more witnesses each of whom hes 
seen the testator sign or affix his mark 
to the will or has seen some other per- 
son sign the will, in the presence and 
by the direction of the testator or hes 
received from the testator a personal 
acknowledgment of his signature or mark, 
or of the signature of such other per- 
son, and each of the witnesses shail 
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sign the will in the presenze of the 
testator, but it shall not be necessary 
that more than one witness be present 
at the same time. and no particular form 
of attestation shall be necessary.” 

The term ‘attested’ has also been defin- 
ed in Section 3 of the Transfer of Pro- 
perty Act and requirements of a valid 
attestation are same both in the Indian 
Succession Act and the Transfer of Pro- 
perty Act. Section 59 of the Transfer 
of Property Act requires that a deed of 
mortgage should be attested by at least 
two witnesses. Dealing with attesta- 
tion of a mortgage in Abinash Chandra 
Bidyanidhi Bhattachariee v. Dasarath 
a AIR 1929 Cal 123, Rankin, C. J., 
said: 


“Now, the word “attested” ïs the 
word to be defined because that word 
when it is used in the Statute with re- 
ference to an instrument is really a 
shorthand expression and the meaning 


. of it is given at length in this Act — Act 


27 of 1926. The word “attested” occurs 
not merely as the thing to be defined but 
as a part of the definition or explana- 
tion and it remains, therefore, to en- 
quire in cases such as the present, what 
is meant by saying that a document has 
been attested or that its execution has 
been attested. In my judgment, the 
matter is reasonably clear. A person 
may be a witness to the execution of a 
mortgage or a will ‘and’ yet may not 
have written his name at the time by 
way of saying that he was a witness, 
it is quite clear that in India no formal 
attestation clause is necessary. Ordina- 
rily a string of signatures towards the 
end of an instrument or somewhere on 
the instrument without any explanation 
will be quite sufficient to show that the 
persons put their signatures by way of 
saying that they had seen the document 
executed or has received en acknow- 
ledgment.” 

Both Section 63 (c) of the Indian Suc- 
cession Act and Section 3 of the Trans- 
fer of Property Act say that no parti- 
cular form of attestation is necessary. 
If I may say so with respect. Rankin, 
C. J. is right in observing that mere 
signature towards the end of an instru- 
ment or somewhere on an instrument 
without any explanation are quite suffi- 
cient to show that the persons put their 
signature by way of saying that they 
had seen the document being executed 
or had received an acknowledgement. 
Such signatures. in my opinion, are also 
sufficient to show that they were put 
in the presence of the testator. How-! 
ever, as required by Section 68 of the 
Indian Evidence Act. at least one of the 
attesting witnesses should be examined 
in proof of the execution of the will. 
What is required is that in order to 
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prove -the due attestation of the will, 
the propounder of the will has to prove 
that two witnesses saw the testator signing 
the will. and they themselves signed. the 
will in presence of the testator. In the 
instant case, one of the attesting wit- 
nesses Siujag Tewari has proved it. The 
appeal, accordingly, fails and is dismis~ 
sed but, in the- circumstances, without 
costs. 

SHIVESHWAR PRASAD SINHA, J.: 

3. I agree. The purpose of at- 
testation of any document is that the 
attesting. witnesses should have witnes- 
sed the document being executed. 
laid down in clause {c} of Section 63 
= of the Indian Succession Act, quoted 
above, 

“the will shall be attested by two 
or more witnesses, each of whom has 
seen the testator sign or affix his mark 
to the will or: has seen, some other per- 
son sign the wiil,...... 

The witnesses who have attested should 
have seen the testator sign or ‘affix 

mark to the will, Now, looking to the 
will itself I find that two of the witnes- 
ses, Ram Bhajan Dubey and Jagarnath 
Dubey, have put their signature on the 
will after saying that they were doing 
. so having heard and understood ` the 
: contents of the will. The will contains 
the signature of the testator. and . the 
signature of Rambeyas Choubey who 
signed for the testator. The fact that 
those two witnesses put their signature 
after ` making that remark obviously 
means that these persons put their sig- 
nature after having heard about ‘the 
contents of the document and after 
having understood the same from the 


person who made the 
l ' Appeal dismissed. 
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N. L. UNTWALIA, J, 

Ganga Singh, Petitioner v, Ram 
Peyar Singh and ‘another, Respondents. 

Civil- Revn, No. 1234 of 1970, ‘D/- 
4-1-1972, from order of Jagadish Singh, 
. Sm. C. C. J., Chapra, D/- 13-8-1970. 

Negotiable Instruments Act (1881), 
Section 4 — Suit on Promissory note =~ 
Burden of Proof, 

Where execution of a eon iesory: 
note is proved, the plaintiff becomes. en- 
titled to a decree on it unless the defen= 
dant proves repayment or want of con- 


sideration. It is immaterial whether the 


body of the pro-note and the signature 

of the executant are in CERE n j 
ara 

Sheo Kumar Singh, for Ba 

_ ORDER :— This is an application by 

the plaintiff under Section 25 of the 


A el a 
BP/BP/B151/72/MNT/BNE e |. 


Ganga Singh v. Ram Peyar (Untwalia J.) 


ALR 


Provincial Small Cause Courts Act. His 
Suit filed against the defendant, for rea- 
lisation of Rs. 540/- on the basis of a 
hand-note, said to have been executed 
by Defendant No. 1, has been dismissed 
by the Small Cause Court Judge. 

2. The plaintiffs case is- that De- 
fendant No, 1, as Karta of the joinf 
family consisting of himself and his 
brother; Defendant No. 2, had taken a 
loan of Rs. 400/- from the plaintiff and 
had executed a hand-note. Both of them 
are liable to re-pav the amount, but they, 
have not paid. Hence the suit. 

3. The defence was that Defen« 
dant No. 1 had taken the sum of Rupees 
400/- from one Kishundeo Singh and has 
repaid that amount to him. Because 
there is a litigation between the defen- 
dants and the said Kishundeo Singh the 
plaintiff, a friend of Kishundeo Singh, 
has been made to file the suit. The 
learned S. C. C. Judge, by committing 
several errors of law, has dismissed the 
suit. It has to be sent back for a fresh © 


. decision. 


4, It appears that the learned 
S. C. C, Judge is not quite conversant 
with the law in regard to the promis- 
sory notes. Any holder of a promissory 
note can file a suit. It matters little 
that the signature of the executant of 


the hand note is in different ink and the 


body is filed. up in different ink. The 
signature, as it is on’ Exhibit 2, shows 
that over the printed portion. “Hand- 
note Likha So Sahi”, Defendant No. 1 had 
signed in his own pen and had acknow- 
ledged. the receipt of Rs. 400/-.. He had 
given his thumb impression also on the 
hand-note (Ext, 2) and the receipt at- 
tached to the hand note (Ext. 3). On 
the basis of this hand-note, - therefore, 
the plaintiff was prima facie entitled to 
a decree in his favour, until it was 
proved by the defendants. that the 
money due under the- hand-note had 
been paid or that the hand-note was 
without consideration. The onus to 
prove either of these two things or both 
was on the defendants. Once due ex- 
ecution of the hand-note is proved, as 
in this case, the very endorsement made 
by Defendant No. 1 shows that execu- 
tion of the hand-note, it was for the 
defendants to prove their plea cf pay- 
ment or their case that the hand-note 
was without consideration. 


5 I may point out one thing in 
this connection, that, the hand-note is a 


negotiable instrument and if a debtor 


merely pleads payment. to the original 
creditor, the bona fide endorsee of the 
hand-note is not precluded to sue on 
this basis. I have stated this merely to 
point out the stringent law in relation 
to promissory notes and the _ difficult 
position in which the defendants are in 
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‘such a case. Here it is not a case of fil- 
ing a suit by an endorsee of the tand- 
note, but, then, the holder of the hand- 
note is entitled to rely upon the pre- 
sumptions which are in his favour under 
the Negotiable Instruments Act. The 
learned S. C, C. Judge. being oblivious 
‘Of the correct position of law. has made 
la mess of the whole discussion anc has 
icome to hold that it has not been srov- 
ed that the hand-note in suit is genuine, 
valid and for consideration. Such a 
finding recorded on a mixed up econsi-~ 
deration of the evidence adduced, with- 
‘out keeping in mind the correct position 
of law, makes the decision contrary to 
jaw. I, therefore, allow this applica- 
tion in revision, set aside the decision 
of the court below, remand the case 
back to it and direct it to decide the 
suit afresh on the evidence already ad- 
duced, in the light of this judgment. 
Since the other side has not appeared 
to oppose this application, there wil be 
mo order as to cost, 
Case remarded, 
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TAIR 1972 PATNA 217 (V 59 C 57 
N. L. UNTWALIA, J. 
=’ Siban Mahto, Petitioner v. Bam- 
ühani Singh and another, Opposite 
Party. 
-. Civil Revyn. No.. 558 of 1970. D/- 
3-1-1972, against order of Aditya Sha- 
ran, Addl. Munsif, Hazaribagh, D/- 7-3- 
_ 1970. 
i (A) Civil P. C. (1908), 
‘sae Inherent jurisdiction. 


Section ‘151 


= (B) Civil P. C. (1908), Order 9, 
Rule 4 — Restoration of suit. 
(C) Civil P. C. (1908), Order 43, 


Rule 1 — Appellate orders. - 


Inherent jurisdiction can be invok-° 


ed in the ends of justice when no cther 


remedy is open to the aggrieved party. 
(Para 2) 


applic: tion. 


~_ 


Order dismissing an 


under Order 9, Rule 4 for restoretion- 


of a suit is not appealable under Order 
43, Rule 1 and the fact that the plain< 
tiff ean file a fresh suit does not mean 
that the Code provides remedies. It 
will therefore be in the ends of justice 
fo invoke inherent jurisdiction in such 
a case, (Para 2) 
Cases Referred: Chronological Earas 
962) AIR 1962 SC 527 (V 49) = 

1962 Supp (1) SCR 4&0, Manohar 

Lal Chopra v. Rai Bahadur Rao 

Raja Seth Hiralal 
(1961) AIR 1961 SC 882 (V 48) =a 

1961-3 SCR 763, Makanth Ram 

Das v. Ganga Das 


BO/CO/B147/72/HGP/BNE _ 


Siban Mahto v. Ramdhana Singh (Untwalia J.} 


. for 
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(1960) ATR 1960 Pat 504-(V 47) = 
1960 BLJR 325, Chandrika 
Singh v, Parsidh Narayan Singh 3 

(1959) AIR 1959 Pat 121 (V 46) = 
1958 BLJR 783 (FB). Doma Chou- . 
dhary v. Ram Naresh Lal 

(1954) AIR 1954 Pat 384 (V 41) = 
1954 BLJR 236, Dwarka Prasad 
v. Union of India 


Sushil Kumar Mazumdar, for Peti- 
tioner; Shilesh Chandra Mishra and 
Udai Kant Jha, for Opposite Party. 


ORDER :— The plaintiff-petitioner 
filed Title Suit No. 846 of 1966 in the 
court below. It was dismissed for de- 
fault on 8-1-1968 in: absence of both 
parties. The dismissal, therefore, was 
under Order 9, Rule 3 of the Code of 
Civil Procedure (hereinafter to be refer- 
ed to as ‘the Code’). .Although the 
order expressly said that the dismissal 
was under Order 17, Rule 2 of the 
Code, Order 17, Rule 2 of the Code it- 
self specifically refers to dealing with 
such matter in accordance with Order 9 
of the Code. Thereafter, on 23-1-1968, 
the plaintiff filed an application for 
restoration of the suit. The application 
must be in. accordance with Rule 4 of 
Order 9 of the Code. This application 
has been dismissed by the court below 
on two grounds; (i) that it is barred by 
limitation and (ii) that it is not main- 
tainable as the petitioner had other re- 
medies available under the Code of Civil 
Procedure. The learned Additional Mun- 
sif has not entered into merits of the 
petitioner’s case as to whether he has 
made out sufficient cause for restoration 
of his miscellaneous case filed under 
Rule 4 of Order 9 of the Code. The 
plaintiff has come up in revision. 


2.. On both the points the learn- 
ed Additional Munsif had committed 
errors of law and thereby had refused to 
exercise jurisdiction vested in him. Arti- 
cle 122 of the Limitation Act, 1963 runs 
as follows :— 


Description of Period of Time from 
application limitation which 
period 
begins to 
EAN run 
To restore a suit “Thirty The date of 
or appeal or cava dismissal 


application for 
review or revi- 
sion dismissed 
default of 
appearance or 
for want of pro- 
secution or for 
failure to pay 
costs of service 
of process or to 
furnish security 
for costs, 
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v 
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Order 9, Rule 4 of the Code, undoubted- 
ly. was governed by this Article and it 
was filed within 30 days because this 
was an application to restore the suit 
dismissed for default. But the applica- 
tion filed under Section 151 of the Code 
for restoration of that application is not 
covered by Article 122 nor is it covered 
by any other Article except the residu- 
ary Article 137 for which a period of 
three years is provided. The applica- 
tion, therefore, filed on 15-6-1968 for 
restoration of the miscellaneous case 
which was dismissed for default on 11-5~ 
1968 was not barred by limitation and 
this is an error of jurisdiction (Vide 
Dwarka Prasad v. Union of India, 1954 
(AIR 1954 Pat 384)). 


3. The second view of the learn- 


ed Additional Munsif is also errone- 
ous in view of my decision in Chan- 
drika Singh v. Parsidh Narayan 
Singh, 1960 BLJR 325 (AIR 1960 
Pat 504). Mr. S. C. Mishra. learned coun- 
sel for the Opposite Party has submit- 
ted that the said decision requires re- 
consideration. Firstly, I may state here 
that I have referred two cases for deci- 
sion by the Division Bench on the ques- 
tion as to whether the Full Bench deci- 
sion of this Court in Doma Choudhary 
v. Ram Naresh Lal, AIR 1959 Pat 121 
(FB) is still a good law in view of the 
two decisions of the Supreme Court in 
Mahanth Ram Das v. Ganga Das, AIR 
1961 SC 882 and in Manohar Lal Chopra 
v. Rai Bahadur Rao Raja Seth Hiralal, 
AIR 1962 SC 527. But that apart, I 
pointed out in Chandrika Singh's case 
that there is no provision in the Code 
for dealing with an application under 
Order 9, Rule 4 of the Code either dis- 
missed on merit or for default and in 
neither view of the matter. an appeal 
lies under Order 43. Rule 1 of the Code. 
That being so, the ratio of the Full 
Bench decision does not apply to such 
a case. Merely because there is no bar 
to the institution of a fresh suit in re- 
gard to a suit dismissed for default 
under Rule 3 of Order 9 of the Code. it 
cannot be said that there is any speci- 
fic provision in the Code which gives 
any remedy to the person whose appli- 
cation under Order 9, Rule 4 of the 
Code has been dismissed for default. 
In that view of the matter, I had said 
that a restoration application invoking 


= 
— 


inherent jurisdiction of the Court is 
maintainable. I think. no infirmity 
could be pointed out to me on any 


ground of substance to shake my view 
expressed in Chandrika Singh's case 
1960 BLJR 325 = 
Since the court below has not gone into 
the question as to whether sufficient 
cause has been made out by the peti- 


Panchi Paswan v. Premlal Khan (Untwalia J J 
{The application filed on 23-1-1968 under 


_ Cases 


(AIR 1960 Pat 504). 


“rev ALR 


tioner for restoration of his miscellane- 
ous case filed under Order 9, Rule 4 
of the Code, the case has to go back to 


‘that court. 


4. The civil revision application 
is, accordingly, allowed, the order of the 
court below dated 7-3-1970 is set aside 
and it is directed to dispose of the ap-. 
plication filed by the petitioner under 
Section 151 of the Code on 15-6-1968 in 
accordance with law on merits. There 
will be no order as to costs. 

Order se! 


wet 
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N, L. UNTWALIA, J. ‘i, 


Panchi Paswan and others, Peti- 
tioners v. Premlal Khan and another, 
Opposite Party. © 


Civil Revn. Nos. 920 and 921 of 
1970, D/- 6-1-1972, against order of Uma 
Fani Jha, Sub J., Madhipura. D/- %2-7- 
1970. 


Civil P. C. (1908), Order 1, Rule 10 
(2) — Addition of parties. 


A person who did not approach the 
Collector directly for- his claim in land 
acquisition case, is not entitled to be 
added as plaintiff in proceedings in Civil 
Court instituted at the instance of others 
who claimed compensation in their own 
right. (1910) 7 Ind Cas 10 (Cal) and 
AIR 1956 Cal 263 and AIR 1942 Cal 53 
Rel. on; AIR 1968 SC 366 Disting. 

(Paras 2, 3) 
Referred: Chronological Paras 
(1968) AIR 1968 SC 366 (V 55) = 
1968-1 SCR 362, Sunderlal v. 
Paramsukhdas 
(1966) AIR 1966 SC 237 (V 53) = 
1965-3 SCR 576, Dr. G. H. Grant 
v. State of Bihar z 
(1956) AIR 1956 Cal 263 (V 43) = 
60 Cal WN 702. Manjur Ahmad 
v. Raj Lakshmi Dasi . 
(1942) AIR 1942 Cal 53 (V 29) = i 
45 Cal WN 912. Smt. Indumati 
Debi v. Tulsi Thakurani 
(1910) 7 Ind Cas 10 (Cal). Mahananda 
Roy v. Srish Chandra Tewari 


S. C. Ghose and Kalyan Kumar 
Ghose. for Petitioners; Tarakant Jha. for 
Opposite Party. 


ORDER:— These two Civil Revision 
applications are by the same set of peti- 
tioners, In Land Acquisition Case 
Nos. 10 and 12 of 1969. pending in the 
Court of: the Subordinate Judge at 
Madhipura. the petitioners applied under 
Order 1, Rule 10. Code of Civil Procedure 
to be added as parties as those lands be- 
long to them and they were entitled to 


the __ compensation money. The learned 


'BO/CO/B143/72/HGP/BNE, 


ma 


; compensation money. That 
' think, they are not entitled to be added 


4972 


- Subordinate Judge has rejected their ap- 


plications. They have, therefore, zome 


up to this Court in revision. 


2. Prima facie, the learned Sub- 
ordinate Judge has held that the seti- 
tioners have no claim to the land oz the 
apar=, I 


as parties to the land acquisition cases. 
They had not made their claims bfore 
the Collector, It may well be that 
no notice under the Land Acquisi- 
tion Act, 1894, hereinafter called the 
“Act”, was served on them. Yet as 
pointed out by the Supreme Court ir Dr. 
G. H. Grant v. The State of Bihar, AIR 
1966 SC 237, they could ask the Col- 
lector to make a reference under Sec- 
tion 30 of the Act. If they would nave 
raised a dispute before the Collector ear- 
lier, they had a right to ask him to 
make a reference under Section 18 of the 
Act. But in these two references made 
at the instance of differant persons, they 
cannot come and say that they are 
entitled to the compensation money as 
they are the owners of the land ac quir~ 
ed and, therefore, they should be heard 
and the Civil Court awards should be 
made in their favour. They may rave 
their right to pursue the matter in a 
properly constituted civil suit by claim- 
ing the money from the person who, 
according to them, has wrongly taken it, 
but that is a different matter. In sup- 
port of the view I have expressed above, 
I may make reference to three deciz=ions 
of the Calcutta High Court, namely, 
Mahananda Roy v, Srish Chandra Tewari, 
(1910) 7 Ind Cas 10 (Cal; Manjur Ahmed 
v. Raj Lakshmi Dasi, AIR 1956 Cal 263 
and Smt. Indumati Debi v. Tulsi Tha- 
kurani, AIR 1942 Cal 53. 


3. Mr. S. C. Ghose, learned 
counsel for the petitioners, urged that 
the petitoners were the persons 
whose interest would be affected by 
the decision in the land acquisition 
cases and, therefore under Sec- 
tion 21 of the Act, they ought to have 
been heard. In support of this. poirt he 
placed reliance upon the decision of the 
Supreme Court in Sunderlal v. Param- 
sukhdas, AIR 1968 SC 366. The facis of 
the Supreme Court decision are dif- 
ferent and the ratio of the case 
is distinct. There a person claiming 
to be added who was not added 
by the Land Acquisition Court, 
but was added by the High Court 
in revision. was the attaching creditor 
of the compensation money. The cues- 
tion before the Supreme Court was whe- 
ther a person who had no interest in 
the land, but was claiming interes: in 
the compensation money only. could be 
said to be a person affected by the deci- 
sion within the meaning of Section 21 of 


Brijnandan v. Satya arain (Untwalia J. yd 


{Pr. 1] Pat. 219 


the Act. In agreement with the . High 
Court, the Supreme Court held it to 
be so. Paramsukhdas was claiming to 
be the attaching creditor of. Sunderlal 
in that case. Here the petitioners are 
claiming in their own right to be the 
owners of the land and, therefore, en- 
titled to the compensation money. Their 
remedy was to approach the Collector, 
and not come directly to the Land Ac- 
quisition Court for being added as par- 
ties in the reference cases instituted at 
the instance of other parties. As I 
have said above, they may have a right 
to go to the Civil Court, but that apart 
I am definitely of the opinion that for 
the reasons given by the learned Sub- 
ordinate Judge as also for the additional 
ones given by me, the impugned order 
cannot be interfered with. 


4, Both the Civil Revisions, 
therefore, fail and are.dismissed: but I 
shall make no order as to. costs in 
either of them. 

Revisions dismissed. 


street . ` 
4 
~ 
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N. L. UNTWALIA, J. 


Brijnandan Prasad Singh., Petitioner 
v. Satya Narain Pd, Jain and another, 
Respondests, 


Civil Revn. No. 600 of 1971, D/- 
17-1-1972, against order of V. Mishra, 
Dist. J., Monghyr, D/- 25-3-1971. 

Civil P, C. (1908), Section 115 — 
Right of appeal not availed of — Inter- 
ference in revision. 


Where the High Court feels that the 
order of the trial court is such that 
even if the right of appeal to the lower 
appellate court has not been availed of 
the order should be interfered with, the 
High Court can do so under the section. 


An order of mandatory injunction 
was made asking the party to demolish 
that portion of construction which was 
made after the order of interim injunc- 
tion prohibiting it was served on him. 
The order did not specify on what date 
the order of interim injunction was 
served on the party and which was the 
portion that was constructed after the 
service of the interim injunction. It 
was held that the order was vague and 
indefinite and could be interfered with 
even if the right of appeal to the lower 
Court has not been availed of. 

(Paras 2. 4) 

K. K. Sinha and Shyam Sundar 
Singh. for Petitioner; S. C. Ghosh and 
H. P. Sharaf, for Respondents. 


ORDER:-—— In title Suit No. 134 of 
1970 pending in the Court of Munsif IT 


BO/BO/B152/72/MNT/BNP 
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at Monghyr, an order was made on 12- 
12-1970 restraining defendant No. 1 from 
making any further construction in his 
house and, not only that, asking him to 
demolish the disputed construction made 
after an order of an interim iniunction 
was passed by the trial court. The said 
defendant filed Miscellaneous Appeal 
No. 7 of 1971 in the court of the District 
Judge of Monghyr. This appeal was 
filed on 27-1-1971. The limitation for 
filing the appeal expired on 22-1-1971. 
An application under Section 5 of the 
Limitation Act was filed for condoning 
the delay. But in that application only 
2 days’ delay was explained in respect 
of the 25th and 26th of January but 
there was no explanation to explain 
the delay of 3 days from 22nd to 24th 
January, 1971. The learned District 
Judge rightly did not condone the delay 
and rejected the application under Sec- 
tion 5 of the Limitation Act. He right- 
ly dismissed the appeal as having been 
filed out of time. In this civil revision 
learned Counsel for the petitioner could 
not contend and, in my opinion, righily 
that the appeal was not filed out of time. 
He, however, tried to make out new 
grounds on the footing of the statements 
made in the civil revision application 
for condoning the delay on the basis of 
the allegedly sufficient cause for 22nd, 
23rd and 24th January also. In my 
opinion, the said statement of fact and 
new ground sought to be made in the 
civil revision application are an after- 
thought and cannot be entertained in 
this civil revision application. 


2. Learned Counsel for the peti- 
tioner then submitted that the order of 
the trial court is without jurisdiction 
and since no appeal lay to this Court 
(either the first or the second appeal), 
this Court is competent to revise the 
order of the trial court. Learned Coun- 
sel for the plaintiff opposite party com- 
bated this position of law. In my opin- 
ion, it is- well settled that if no appeal 
lies to this Court either directly or 
through the lower appellate court, mean- 
ing thereby that no second appeal lies, 
then this Court is competent to revise 
the order of the trial court provided 
there is an error of jurisdiction. Ordi- 
narily and generally, this Court would 
be reluctant to interfere with the order 
of the trial court if the remedy of ap- 
peal has not been availed oravailed out 
of time. This Court will generally re- 
fuse to exercise its discretion. But there 
may be cases where this Court may feel 
that the order of the trial court is such 
that even if the remedy of appeal to 
the lower appellate court has not been 
availed of, the order should be interfer- 
_fed with in exercise of revisional powers 

of this Court. In such a situation, I 


A. I, R: 


think, it is beyond debate now that the 
High Court will have power to do so 
and the contention to the contrary put 
forward by the learned counsel for the 
opposite party is not correct, 


3. After hearing the Tearned 
Counsel for the parties and after per- 
usal of the order of the learned Mun- 
sif, I have come to the conclusion that 
there is no error in regard to that part 


of the order by which he has issued in- 


terim injunction restraining defendant. 
No. 1 from making any further constructa | 
tion, that order, under no circumstan- 
ces, is fit to be interfered with in this. 
Civil Revision, . l 


4, In regard to the mandatory ins 
Function part of the order, I find thaf 
the order is vague andindefinite. There 
were certain statements in tHe original! 
plaint and in the petition of injunction 
which were not in conformity with the 
first pleader commissioner’s report or 
the second one, The order recites that a 
petition was filed by the plaintiff ex- 
plaining those statements in the plaint 
and in the injunction petition. Before 
me a statement is made on behalf of 
the plaintiff that the plaint has been 
allowed to be amended. The pleader 
commissioner’s reports are not before 
me. What I want to emphasise, how- 
ever, is that on a consideration of all 
those facts and materials it was neces- 
sary for the learned Munsif to specify as 
to which portion of the impugned con- 
struction was made after the ad interim 
injunction was passed, One more in- 
firmity I find in the order in that con- 
nection is that the learned Munsif stres- 
ses the order of injunction but does not 
stress as to when it was served on de- 
fendant No. 1. The proposition of law 
as propounded by him is correct that if 
any disputed construction has been made 
after the service of the order of ad in- 
terim injunction then that can be dir- 
ected to be demolished in this injunc- 
tion matter. But, for giving such a dir- 
ection a specific finding in regard to the 
two points I have discussed was neces- 
sary. I must make it clear that if the 
plaintiff succeeds in the suit then what- 
ever constructions were made either be- 
fore the suit or after the institution of 
the suit or after the ad interim order 
was made or served will have to be de- 
molished. But for the purpose of a 
mandatory injunction for demolishing the 
portion constructed during the pendency 
of the suit, it was necessary for the 
trial court to be more precise and defi- 
nite on a consideration of the entire 
materials especially when the previous . 
statements made by the plaintiff seemed © 
to be contrary to the pleader commis- 
sioner’s reports. I am unable to go into 
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these matters in this civil revision ap- 
plication. Itherefore, set aside that poz- 
tion of the order of the learned Mur- 
sif by which he has asked defendant 
No. 1 to demolish ‘certain portions of tke 
construction and send back the case to 
the trial court and direct it to reconsider 
this question and make such order as 
it may think fit and proper to make in 
accordance with law and in the light of 
this judgment, The civil revision appl- 
cation is accordingly partly allowed to 
the extent and in the manner indicated. 
There would be no order as to cost. 
Revision partly allowed. 


rt 
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N. L. UNTWALIA, J. 

Bansidhar Agarwalla and others, 
Petitioners v. Remeshwarlal Agarwala 
and others, Respondents. .- 

Civil Revn. No. 1336 of. 1970, D- 
4-1-1972. 

Court-fees Act (1870), Section 17 — 
Suit for partition — Prayer for Displace- 
ment of title of different sets of defenc- 
ants — Whether different subjects. 


Where main cause of action is paz- 
tition and the plaintiff. asks for displace- 


ment of title of different sets of defenc-.. 


ant — Transferees from coparceners 
for making those properties availab_e 
for partition, the various properties m 
respect of which the displacement af 
title is sought cannot be considered es 
different subject-matter within the meam- 
ing of this section and the court-fee is 
payable on the total value of all tke 
properties and not separately on tke 
value of each set of property. AIR 1945 
Pat 421 and AIR 1951 Pat 633 Rel on. 
| (Para 2) 
Cases Referred: Chronological Paras 
(1951) AIR 1951 Pat 633 (V 38) = 

ILR 29 Pat 219, Kaulasan Singh 

v. Ramdut Singh 3 
(1945) AIR 1945 Pat 421 (V 32) = 

97 Pat LT 67, Salahuddin Hyder 

Khan v. Dhanoo Lal 2 
(1922) AIR 1922 Pat 359 (V 9) = 

4 Pat LJ 195, Nauratan Lal v. 

Wilford Joseph Stephenson 2 


J. C. Sinha and- Arun Chandra 


Mitra. for Petitioners, N. N. Roy, for 


Opposite Party. 


ORDER:— The  plaintiffs-petitionecs 
filed a partition suit against the defend- 
ants-opposite party in regard to several 
schedules of properties. On an earlier 
occasion, by an order, dated the 4-3- 
1969, the learned Subordinate Judge 


BP/BP/B1i54/72/MNT/BNP 


Bansidhar v. Remeshwarlal (Untwalia J.} 


_ that in regard to some schedules 
order of the Court below directing the 


{Prs. 1-2] Pat. 221 


asked the plaintiffs to pay ad valorem 
court-fees on their one-half share which 
they claimed in the suit, in regard to 
certain properties mentioned in some of 
the schedules. The plaintiffs came up 
in revision to this Court in Civil Revi- 
sion No. 637 of 1969. The civil revision 
was partly allowed by Anwar Ahmad, J. 
on the 9th March, 1970. It was held 
the 


plaintiffs to pay ad valorem court-fees 
Was correct; but in regard to some sche- 
dules ad valorem court-fee was not pay- 
able as directed by the Court below. By 
the present impugned ‘order, dated the 


© 26th September, 1970, the learned Sub- 


ordinate Judge has asked the plaintiffs to 
pay ad valorem court-fees separately in 
regard to the various schedules on which 
ad valorem court-fees had bzen direct- 
ed to be paid by this Court in the pre- 
vious civil revision, in accordance with 
Section 17. of the Court-fees Act. Feel- 
ing aggrieved by this direction, the 
plaintiffs have again come up in revi- 
sion to this Court. 








2. In my opinion, In a suit o 
this kind, where the main cause of ac- 
tion is one of partition, it is difficult to 
take the view that the plaintiffs ask- 
ing for displacement of the title of the 
different sets .of defendants for the pur- 
pose of making the properties liable to 
partition are different causes of action 


disagreed, said 
Khan v. Dhanoo Lal, (AIR 1945 Pat 421 
at p. 424):— 


“Section 17. Court-fees Act, would 
not apply, and Court-fees be pay- 
able on the total value of the two kinds 
of properties, calculated as stated above. 
As observed in AIR 1922 Pat 359 (Nau- 
ratan Lal v. Wilford Joseph Stephen- 


"son), the ‘subject’ used in Section 17 


means ‘cause of action’ and is not to 
be interpreted with reference to the dif- 
ferent subjects mentioned in Section 7.” 


The matter may be different if the 
suit is merely a joinder of different 
causes of action for getting rid of vari- 
ous alienations made at various times in 
favour of different persons. But, in a 
suit for partition, where the cause of 
action arises on refusal of the coparce- 
ners or co-owners to partition the pro- 
perty, it is difficult to accept the view 
that, for the purposes of Section 17 of 
the Court-fees Act, the various proper- 
ties in respect of which displacement of 
the transferees is sought are different 
subjects and court-fees are payable 


222 Pat. 


separately on the value of each in re- 
gard to the share of the plaintiff, 


3. Learned Subordinate Judge 
seems to be obsessed with the fact in 
his previous order he had directed the 
plaintiffs to pay court-fees separately, 
which direction was not interfered with 
by this court in the earlier civil revi- 
sion. In my opinion, he is completely 
wrong there. In the previous order, the 
learned Subordinate Judge had assessed 
the values of the different schedules of 
the properties in respect of which he 
thought that the plaintiffs will have to 
pay ad valoram court-fees on their half 
share separately and in passing went on 
saying that the plaintiffs will have to 
pay court-fees on that value. There 
was absolutely no consideration of Sec- 
tion 17 of the Court-fees Act in the pre- 
vious order. On the other hand, there 
is a reference in the judgment of Anwar 
Ahmad, J. to the aforesaid Bench deci- 
sion of this Court in (AIR 1945 Pat 421), 
although on a different point. Tacitly, 
therefore, it must be assumed to have 
been held that the law laid down in 
that case was to be followed for pay- 
ment of court-fees on the aggregate of 
the value of the plaintiffs’ share. In the 
previous order, the learned Subordinate 
Judge had. referred to another Bench 
Decision of this Court in Kaulasen Singh 
v. Ramdut Singh, (AIR 1951 Pat 633). 
In that case also, court-fee was held to 
be payable on the value of the plain- 
tiffs’ share in the different properties in 
regard to which it was held that ad 


valoram court-fee was payable. The 
value taken was aggregate, and not 
separately under Section 17. It is, no 


doubt, true that there was no discus- 
sion of this point in that decision. But, 
what I want to emphasise is that, when 
on the previous occasion the learned 
Subordinate Judge purported to follow 
that decision, it must be held that 
he purported to follow it in full, and 
not by asking the plaintiffs to pay 
ad valorem court-fees separately in 
accordance with Section 17 of the 
Court-fees Act. 


4, For the reasons stated above, 
I allow the civil revision application, set 
aside the order, dated the 26th Septem- 
ber, 1970, of the Court below and dir- 
ect it to ask the plaintiffs, within 
a time to be fixed by it, to pay the de- 
ficit court-feesin the light ofthis judg- 
ment. The plaintiffs will be required to 
pay ad valorem court-fees on their half 
share in respect of the values of the 
properties as may finally be determined 
by the court below, after amendment of 
the plaint, and only is regard to 
properties in those schedules in respect 
of which the order of the Court below 
was affirmed in civil Revision No. 637 


Sureshwar Prasad v. Kedarnath 


the . 


ALERE 
of 1969. There will be no order as to 
costs, 

= Revision allowed. 
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SHAMBHU PRASAD SINGH AND 
SHIVESHWAR PRASAD SINHA, JJ. 


Sureshwar Prasad Singh and ano- 
ther, Appellants v. Kedarnath Verma 
and others, Respondents. 


A. F. A. O. No, 121 of 1968, D/- 
26-11-1971, from order of Bateshwar 
ma Pradhan, 2nd Sub J., Gaya, D/- 8- 
-1968. 


(A) Civil Procedure Code, Section 47 
~ Decree for eviction based on com- 
promise -— Executability — (X-Ref:— 
Bihar Buildings (Lease, Rent and Evic“ 
tion) Control Act (3 of 1947), S. 11). 


Where the order recording a com- 
promise does not expressly mention that 
the Court was satisfied as to the exist- 
ence ofone or more of the grounds for 
eviction, but there are materials on the 
record from which it can be gathered 
and presumed that the Court must have 
been so satisfied, the decree or order for 
eviction based on compromise cannot be 
said to be a nullity. But where the 
Court ‘at no stage’ appears to have 
applied its mind to the existence or ab- 
sence of the grounds for eviction, the 
decree or order has to be held as a 
nullity. AIR 1970 SC 794, Explained. 

J (Para 7) 

Section. 11 of the Bihar Buildings 
(Lease, Rent and Eviction) Control Act 
implies that the Court would not pass 
a decree for eviction unless it is satisfi- 
ed on the materials on record as to the 
existence of one or more of the grounds 
on which a tenant can be evicted. The 
grounds for eviction must exist at the 
time of passing of the decree. Their 
existence subsequent to the decree can- 
not entitle the landlord to evict the 
tenants by obtaining an order from the 
executing Court. Case law discussed. 

(Paras 6, 9) 


Cases Referred: Chronological Paras 


(1971) AIR 1971 Andh Pra 251 
(V 58), D. Balakrishnamurthy v. l 
M. Veeranarasaiah 7 


(1970) AIR 1970 SC 794 (V 57) = 
1970 UJ (SC) 458, Ferozi Lal 
Jain v. Man Mal 5. 7 
(1970) AIR 1970 SC 838 (V 57) = 
(1969) 2 SCR 1048, Smt. Kau- 
shalya Devi v. K. L. Bansal 5 
(1968) AIR 1968 Pat 150 (V 55) = 
1968 BLJR 240, Bokaro and 
Ramegur Ltd. v. Dr. Prasun Ku- 
mar Banerjee 12 


LO/CP/G377/71/SSG 


1972 
(1958) 1958 BLJR 610 = 1958 Pat 
LR 314, Bhagwan Das v. Jai- 


narain 

(1957) 61 Cal WN 67 = ILR 
(1957) 3 Cal 723, Sadasukh 
Kabra v. Jugal Kishore Singh 

(1934) AIR 1934 Pat 203 (V 21) = 
ILR 13 Pat 17, Muhammad Is- 
mail v. Bibi Shaima 
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Rash Bihari Singh and Bhupendra 
Narain Sinha. for Appellants: Shambhu 
Nath JJ, Ramnandan Prasad and K. N. 
Verma, for Respondents. ` 


SHAMBHU PRASAD SINGH, J.:.— 
This appeal by the judgment-debtors 
(defendants 4 and 5) arises out -of an 
execution proceeding. The executing 
court upheld their- objection to the ex 
ecutability of the decree and found thet 
the execution was not maintainable. 
The lower appellate court has set aside 
that order. According to it, the ex- 
ecution was maintainable. 


2. The  decree-holder-Respondert 
instituted Title Suit No. 250 of 1960 in 
-the Court of Munsif ist, Gaya, for evic- 
tion of the tenants from holding 
Nos. 200 and 201 of that town, on the 
grounds of default in payment of rens, 
sub-letting and personal necessity, Ac- 
cording to the case of the Respondent in 
the plaint, the holdings were let out ġo 
defendants 1 to 3 on monthly rental cf 
Rs. 9/- and they had sub-let the same 
to defendants 4 and 5. Defendants 6 
and 7 were made parties to the suit zs 
they were men and creatures of defenc- 
ants 1 to 5. The suit was decreed on 
29nd June, 1962 in terms of a compre- 
mise petition filed before that court és 
against defendants 4 to 6 and ex parte 
against defendants 1 to 3 and 7. The 
terms of the compromise petition were 
that defendant No. 6 would have no cor- 
cern with the holdings from the date 
of the compromise and defendants 4 aml 
5 would remain in possession of the 
holding on payment of monthly rental 
of Rs. 25/-. 


In case of default of payment cf 
rent by them for any month. the plair- 
tiff would be entitled to get them evict- 
ed in execution of that very decree, 
The plaintiff would also be entitled to 
get defendants 4 and 5 evicted from the 
holdings. if he needed it for himself in 
execution of the very decree after get- 
ting notices under Order 21, Rule 22 cf 
the Code of Civil Procedure (hereinafter 
to be referred to as ‘the Code’) served 
upon them. The respondent levied Ex- 
ecution Case No. 119 of 1965 praying 
for eviction of the appellants after ser- 
vice of notice under Order 21. Rule 2 


B & - 8 & 


Sureshwar Prasad v. Kedarnath (S. P, Singh J.) [Prs. 1-5] Pat. 223 


of the Code on them as he needed the 
holdings for himself and also on the 
ground that the appellants had default- 
ed in payment of rent since the month 
of April, 1965. The execution petition 
was filed in July. 1965. 


3. After service of notice under 
Order 21, Rule 22 of the Code on them, 
the appellants appeared in the execution 
case and filed an objection which was 
numbered as Mise, Case 163 of 1965. 
The grounds in support of the objection 
which appeared to have been pressed in 
the courts below were,— 


(i) the decree was not executable as 
it was vague: 

(ii) the execution petition was not 
maintainable as the compromise decree 
was void, illegal and incapable of ex~ 
ecution; and 


(iii) a tenancy was created by virtue 
of the compromise between the parties 
and the appellants could not be evicted 
without a fresh decree, 


4, The executing court overruled 
the objection as to the vagueness of the 
decree. The vagueness alleged by the 
appellants was that the compromise peti- 
tion and decree did not contain any 
description of property in respect of 
which compromise was arrived at. The 
executing court was of the opinion and 
rightly that the description of the pro- 
perty in respect of which compromise 
was arrived at could be gathered from 
the plaint of the suit which was on the 
record and the execution petition could 
not fail on the ground of vagueness of 
the decree. The lower appellate court 
also confirmed that finding and that has 
not been challenged before us. The ex- 
ecuting court, however, held in favour 
of the appellants on the other two 
grounds. It found that the grounds on. 
which the Respondent decree-holder be- 
came entitled to evict the appellants 
judgment-debtors were not grounds on 
which he could evict them under the. 
Bihar Buildings (Lease. Rent and Evic- 
tion) Control Act. 1947 (hereinafter to 
be referred to as ‘the Act’) and. there- 
fore, the decree was illegal and could 
not be executed. — 


It further held that as a result of 
the compromise decree the rent of the 
holdings was enhanced which could not 
be legally done and the appellants could 
not be evicted from the holdings on the 
ground of non-payment of rent in ex- 
ecution of the decree. The lower ap- 
pellate court has reversed the finding of 
the executing court on these two ques- 
tions as in its opinion the decree. could 
not be held to be a nullity and the ex- 
ecuting court could not go hehind — the 
decree which was not a nullity, 


5 It was contended by 


i learned 
Counsel for the 


appellants that the 
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compromise decree was a nullity inas- 
much as the terms of the compromise 
were against the provisions of the Act. 
Reliance was placed on the decision of 
the Supreme Court in Ferozi Lal Jain 
v. Man Mal, (AIR 1970 SC 794). The 
suit from which the appeal arose be- 
fore the Supreme Court was a suit for 
eviction from a shop on the ground of 
sub-letting. One of the terms of the 
lease itself was that the lessee would not 
sub-let the shop. The defendant deni- 
ed that there was any sub-lease. There 
was a compromise. however, between 
them in which without reference to the 
alleged sub-lease it was agreed that the 
lessee was to be given four years’ time 
from the date. of the compromise de~ 
cree for delivering possession of the 
suit premises to the lessor. After expiry 
of four years, the decree-holder levied 
execution. It was resisted by the alleg- 
ed sub-lessee. There was then a second 
compromise, according to which the sub- 
lessee was given time till the end of 
1963 to vacate the premises. On the 
expiry of that period, when the decree- 
holder levied fresh execution, the alleg- 
ed sub-lessee again resisted it. One of 
the grounds of his objection was that 
the decree having been passed in con- 
travention of Section 13 of the Delhi 
and Ajmer Rent Control Act, 1952 (Act 
38 of 1952) was a nullity and, as such, 
not executable. The executing court, 
the first appellate court as well as the 
High Court upheld the objection. The 
Supreme Court also upheld the view 
taken by the courts below and dismis- 
sed the appeal. The material portion of 
Section 13 (1) of the Delhi and Ajmer 
Rent Control Act, 1952 runs as follows: 

“Notwithstanding anything to the 
contrary contained in any other law or 
any contract, no decree or order for the 
_recovery of possession of any premises 
shall be passed by any court in favour 
of the landlord against any tenant (in- 
‘cluding a tenant whose tenancy is ter- 
minated): 

Provided that nothing in, this sub- 
section shall apply to any suit or other 
proceeding for such recovery of posses- 
sion ‘if the Court? is satisfied l 

(b) that the tenant without obtain- 
fing the consent of the landlord in writ- 


ing has, after the commencement of 
this Act Rveeesu2cueakhe 
(i) sub-let, assigned or otherwise 


parted with possession of, the whole or 
any part of the premises ......csree 

It was observed by Hegde, J. who 
spoke for the Supreme Court: 


“From this provision, it is clear that 
after the Rent Control Act came into 
force, a decree for recovery of posses- 
sion can be passed by any court only if 
that court is satisfied that one or more 
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of the grounds mentioned in Section 13 
(i) are established. Without such a 
satisfaction, the court is incompetent to 
pass a decree for possession. In other 
words, the jurisdiction of the Court to 
pass a decree for recovery of posses- 
sion of any premises depends upon its 
Satisfaction that one or more of the 
grounds mentioned in Section 13 (i) 
have been proved. 


From the facts mentioned earlier, if 
is seen that at no stage, the Court was 
called upon to apply its mind to the 
question whether the alleged subletting 
is true or not. Order made by it does 
not show that it was satisfied that the 
sub-letting complained of has taken 
place, nor is there any other material 
on record to show that it was so satis- 
fied. It is clear from the record that 
the court had proceeded solely on- the 
basis of the compromise arrived at be- 
tween the parties. That being so, there 
can be hardly any doubt that the court 
was not competent to pass the impugn- 
ed decree. Hence the decree under ex- 
ecution must be held to be nullity.” 

It may be stated that there is another 
decision of the Supreme Court in Smt. 
Kaushalya Devi v. K. L. Bansal. (AIR 
1970 SC 838) in which the same view 
has been taken. These decisions of 
the Supreme Court do prima facie sup- 


-port the contention of learned Counsel 


for the appellants. 
> G Learned Counsel for the De- 
cree-holder Respondent, however, urg- 
ed that the decisions of the Supreme 
Court were not applicable to cases 
arising out of the Act as there is a dif- 
ference in the language of Section 13 
of the .Delhi and Ajmer Rent Control 
Act, 1952 and Section il of the Act. 
The relevant portion of Section 11 (i) 
of the Act runs as follows :— 
“Notwithstanding anything contain- 
ed in any contract or law to the con- 
trary but subject to the provisions of 
the Industrial Disputes Act, 1947, and 
to those of Section 12, where a tenant 
is in possession of any building, he 
shall not be liable to eviction therefrom 
except in execution of a decree passed 
by the Court on one or more of the 
following grounds.” 


He pointed out that satisfaction of the 
Court as to the existence of the grounds 
for eviction, which is necessary in cases 
under the Delhi and Ajmer Rent Con- 
trol Act, is not necessary in cases 
under the Act as the expression ‘if the 
Court is satisfied’ is not there in Sec- 
tion 11. In my opinion, the absence 
of the words ‘if the Court is satisfied’ 
is not’ material. Satisfaction contem- 
plated by Section 13 of the Delhi and 
Ajmer Rent Control Act is not Court’s 
personal or subjective satisfaction. ff 
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is objective satisfaction on the mate- 
rials on record. Even under the Act, 
a decree for eviction cannot be passed 
by the Court on the grounds mentioned 
in Section 11, if it-is not satisfied on 
the materials on record that the 
grounds do exist. It is implied in che 
language of Section 11 of the Act taat 
the Court would not pass a decree for 
eviction unless it is satisfied on zhe 
materials on record as to the existence 
of one or more of the grounds on which 
a tenant can be evicted. 


T. Learned Counsel for the De- 
eree-holder Respondent relied on -he 
decision in . Balakrishnamurthy v. 
M. Veeranarasaiah (AIR 1971 Andh Pra 
251). It appears from the facts sta:ed 
fin the decision that eviction was claim- 
ed before the Rent Controller under 
Section 10 of the Andhra Pradesh 
Buildings (Lease, Rent and Eviction 
Control} Act, 1960 on the allegations of 
wilful default in payment of rent, sub- 
letting of the premises without ~he 
landlord’s permission and its user in- 
consistent with the purpose of the lecse. 
The tenant challenged all the alleza- 
tions. After some evidence was led by 
the parties, there was a compromise, 
according to which the tenant was to 
be evicted after expiry cf the time Ëx- 
ed by parties in the memorandum of 
compromise. The Controller passed an 
order of eviction in terms of the com- 
promise. When execution was levied 
-of the order, a person claiming to be 
sub-tenant in respect of a betel skop 
on the premises resisted delivery of 
possession on the ground that the order 
of eviction was a nullity and cons3e-~ 
quently not executable. The Controler 
disallowed the objection but, at the 
same time, negatived the prayer for ex~ 
ecution. Both parties filled revisional 
applications before the High Cotrt. 
Learned Single Judge of Andhra Pza- 
desh High Court explained the decision 
of the Supreme Court in Ferozi Lal 
Jain’s case, AIR 1970 SC 794 and cb- 
served : 


“The position fs that an order of 
eviction based on consent of the par- 
ties is not necessarily void if the juris- 
dictional base, i.e., the existence of me 
or more of the conditions mentioned in 
Section 10 were shown to have exit- 
ed when the Court made the order. 
Satisfaction of the Court, which is a 
pre-requisite for the order of eviction, 
need not be by the manifestation bome 
out by a judicial finding, If at some 
stage the Court was called upon to sp- 
ply its mind to the question and there 
. was sufficient material before it befcra 
the parties invited it to pass an orcer 
in terms of their agreement, it is pos- 
sible to postulate that the Couri was 
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satisfied about the grounds on which 
the order of eviction was based.” 
He further observed: 


“In cases where the tenant elects 
not to proceed with his defence, it is 
natural to presume that his defence is 
without merit or has little chance of 
successful outcome. It is justifiable for 
the Courts to act on the maxim, as they 
do in several other spheres of law that 
every person is presumed to act in fur- 
therance of his own interest so as to 
promote it. I see no reason why the 
consent of the tenant should not be 
held to be a prima facie indication of 
the existence of one or more of the 
conditions prescribed by the statute as 
conditions precedent for making the 
order of eviction. It is true that a 
mere order of consent without any 
other material on record would be in- 
sufficient to establish the satisfaction 
contemplated by Section 10 for making 
a valid order of eviction. But, when 
the question arises whether the Court 
acted on the basis of such satisfaction, 
it would in my opinion, be relevant to 
take into account the presumption aris- 
ing out of the consent of the tenant 
waa with the other materials. on re- 
cord.” 


I respectfully agree with the view taken 
by the learned Single Judge of Andhra 
Pradesh. In Ferozi Lal Jain’s case or 
other cases, the Supreme Court never 
intended to lay down that a decree or 
order for eviction passed on the basis 
of a compromise is a nullity in all 
cases. Where the order recording a 
compromise does not expressly mention 
that the Court was satisfied as to the 
existence of one or more of the grounds 
for eviction, but there are materials on 
the record from which it can be gather- 
ed and presumed that the Court must 
have been so satisfied, the decree or 
order for eviction based on compromise 
cannot be said to be a nullity. But 
in cases like the one before the Supreme 
Court, where the Court ‘at no stage’ 
appears to have applied its mind to 
the existence or absence of the grounds 
for eviction, the order has to be held 
as a nullity. 


8. Let f€@ now be considered 
with reference to the facts of the 
case before us whether the Court 
which passed the decree for eviction 
can be said to have been satisfied as 
to the existence of the grounds for 
eviction. Nothing has been placed be- 
fore us to show that the tenants had 
defaulted in payment of rent. No 
doubt, one of the terms of the. compro- 
mise, is that defendants 4 and 5 could 
be evicted, if they defaulted In pay- 
ment of rent even for a month, buf 
from that it cannof be gathered thai 
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there was default in payment of rent 
before the institution of the suit. Even 
if there was any such default, the 
landlord Respondent by compromise, it 
appears, waived his right to evict on 
that ground and agreed to a term that 
defendants 4 and 5 could be evicted 
only if they defaulted in future. Fur- 
ther, the term as inserted in the com- 
‘ promise for eviction on the’ ground of 
default was itself illegal. Under cla- 
use (d) of Section 11 (i) of the Act. a 
tenant can be evicted only if the amount 
of two months’ rent lawfully payable 
by him and due from him is in arrears. 
He cannot be evicted for being in ar- 
ea in respect of only one month’s 
rent. 


On the materials on record, one 
may presume that there was sub-letting 
of the premises by defendants 1 to 3 to 
defendants 4 and 5, but the landlord 
also appears to have waived by , com- 
promise his right to evict the sub-les- 
sees on that ground. He allowed the 
sub-lessees to continue as tenants and 
thereby created a fresh tenancy in 
their favour. The terms of the com- 
promise further indicated that the land- 
lord did not require the premises for 
his personal occupation. It is not a 
case where keeping in view the diff- 
culties of a tenant the landlord agreed 
to postpone his eviction for a fixed 
period, rather, as it appears from the 
second term of the compromise, the par- 
ties agreed that there could be no evic- 
tion of the tenants on the ground of 
personal necessity of the landlord which 
was the cause of action for the suit. 
According to that term, the tenants were 
to be evicted if the landlord needed the 
premises for his personal occupation in 
future. In other words, the personal 
necessity of the landlord, which was the 
cause of action for the suit was not 
made basis for eviction of the tenants 
in the compromise petition. In my opin- 
ion, therefore. on the facts and in the 
circumstances of the case, it cannot be 
held or even presumed that the Court 
was satisfied as to the existence of one 
or more of the grounds for eviction at 
the time it passed the decree sought to 
be executed in the case. 


9, It was contended by learned 
Counsel for the Decree-holder Respon- 
“ dent that the second term of the com- 
' promise provided for eviction of the 
appellants on the ground of personal 
necessity of the landlord, which is a 
valid ground for eviction under S. 11 (i) 
of the Act and. therefore. the decree 
eould not be held to be a nullity when 
eviction was also claimed on the basis 
of that term of the compromise. Ac- 
cording to him. the effect of:the second 
term of the compromise was that the 
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parties agreed that in future it would 
not be necessary for the landlord to 
institute another suit and he could claim 
eviction on the ground of: personal neces- 
sity in the execution proceeding itself 
and that if the executing court was 
satisfied, after service of notice under 
Order 21, Rule 22 of the Code of Civil 
Procedure on the tenants and hearing 
them that the landlord in fact, needed 
the house for his personal occupation, 
it could evict the tenants. The argu- 
ment, though attractive. cannot be ace . 
cepted in view of the language of Sec~ 
tion 11 (i) of the Act. The decree it- 
self must be passed by the Court on 
one or more of the grounds mention-} 
ed in that section. The grounds ‘for 
eviction must exist at the time of pas- 
sing of the decree. Their existence sub- 
sequent to the decree cannot entitle the 
landlord to evict the tenants by obtain- 
ing an order from the executing court. 


. Where the grounds for eviction come 


into existence subsequent to the passing 
of a decree, the remedy of the landlord 


‘is to institute a fresh suit and obtain a 


fresh decree. 


10. Learned Counsel for the 
Decree-holder Respondent also relied on 
the decision of the Calcutta High Court 
in Sadasukh Kabra v. Jugal Kishore 
Singh, ( (1957) 61 Cal WN 67) wherein 
it was held that a judgment by con- 
sent is as effective ‘as an estoppel be- 
tween the parties as a judgment where- 
by the Court exercises its mind in a 
contested case and that a decree made 
on compromise, so long as it stands. opes 
rates as an estoppel and binds the par- 
ties in the same way as a contested 
decree and until and unless it is sef 
aside in appropriate proceedings, it re- 
mains fully alive and operative and can- 
not be treated as nullity collateral- 
ly. He further relied on a decision of 
this Court in Muhammad Ismail v. Bibi 
Shaima. (AIR 1934 Pat 203) wherein if 
was held that an executing court has 
no power to discuss the validity of the 
terms of a compromise decree which if 
is ordered to execute. These decisions 
were given on different facts and after 
the decision of the Supreme Court in 
Ferozi Lal Jain’s case, AIR 1970 SC 
794 it cannot be contended that a com- 
promise decree for eviction, In no case, 
can be challenged before the. executing 
ullity. 


court as a n 

11. Learned Counsel for the De- 
eree-holder Respondent also drew our 
attention to a Bench decision of this 
Court in Bhagwandas v. Jainarain. (1958 
BLJR 610). That decision does not help 
the Decree-holder Respondent; rather ff 
is against him. It was held therein that 
where the Controller was not satisfied 
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that the renf was Ilow or excessive, the 
question of determination of fair rent 
under the Act did not arise and the 
parties could not by agreement and ecm- 
promise determine the fair rent of the 
buildings. ; 

12. The decisions of this Ccurt 
fn Bokaro and Ramgur Ltd. v. Dr. Pra- 
sun Kumar’ Banerjee, (12968 BLJR 240 
m= (ATR 1968 Pat 150)) and Smt. Sabi- 
tri Thakurain v. S. A. Savi. (ATR 1333 
Pat 306), which were also relied upon 
by learned Counsel for the Decree-kol- 
der Respondent, are not relevant to zhe 
point under consideration. 


13. A petition und2r Section 1A 
Of the Act which was filed on bekalf 
of the Decree-holder Respondent, was 
heard along with the appeal itself. As 
for the foregoing reasons, the appeal is 
going to succeed, the petition has to be 
dismissed. 

14. After giving my most anxi- 
ous consideration to the points urged in 
this appeal by learned Counsel for ~he 
parties, I am of the opinion that “he 
executing court was correct in its view 
that the decree which is sought to be 
executed is a nullity and the execution 
in respect thereof is not maintainable 
and the lower appellate court has ened 
fn setting aside that order. I accozd- 
ingly allow the appeal, set aside the 
order of the lower appelate court amd 
restore that of the executing court. In 
the special circumstances of the case, 
however, parties are directed to bear 
their own costs throughout. 

SHIVESHWAR PRASAD SINHA, +.: 
15. I agree. 

Appeal allowed. 
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Amardei Devi and others, Appl- 
fants v. Ramnath Modi and others, Rəs- 
pondents. 

L. P. A. No. 9 of 1964, D/- 10-i- 
1971, from Judgment of Ram Ratan 
Singh, J., reported in AIF 1964 Pat 3.1. 


(A) Limitation Act (1908), S. 15 1) 
=- Applicability to Section 48, Civil 
P. C. (now repealed). 

The expression ‘prescribed’ not orly 
applied to limitation prescribed in Sce- 
dule one to the Limitation Act but also 
applied to limitation prescribed by Sec- 
tion 48, Civil P. C. (now repealed). 
Hence in computing the period of 12 
years provided by Section 48 the period 
during which execution was stayed 3y 
injunction or order of Court could Je 


L.O/BP/G383/71/MNT 


Amardei v. Ramnath 


[Prs. 1-2] Pat. 227 


excluded. (X-Ref:— Civil P. C. S. 48) 
(now repealed). AIR 1970 SC 1525 and 
AIR 1952 Mad 186 (FB). Rel. on. 

(Para 2) 

(B) Civil P. C., (1908), O. 21, R. 16 
—- Transferee of property involved in 
decree — Whether can execute the de- 
cree, 

The provisions do not expressly or 
by necessary implication preclude the 
purchaser from the decree-holder of the 
property involved in the decree, from 
making an execution application which 
the decree-holder transferor could have 
made though he is not a transferee 
of the decree by assignment in writing 
or by operation of law. (X-Ref:— Civil 
P.C. (1908), S. 146). AIR 1955 SC 376 
and AIR 1958 SC 394, Rel. on. (Para 2) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1525 (V 57 = 

(1971) 1 SCR 364, Prem Lata 
Agarwal v. Laxman Prasad Gupta 2 
(1958) AIR 1958 SC 394 (V 45) = 
1958 SCR 1287, Saila Bala Dassi 
v. Smt. Nirmala Sundari Dassi 2 
(1955) AIR 1955 SC 376 (V 42) = 
1955 SCR 1369, Jugalkishore 
Saraf v. M/s. Rao Cotton Co. Ltd. 2 
(1952) AIR 1952 Mad 186 (V 39) = 
(1951) 2 Mad LJ 668 (FB). Kanda- 
swami Pillai v. Kannappa Chetty 2 

J. C, Sinha, R. K. Verma and Ram- 
krishna Prasad, for Appellants; Advo- 
cate General and A. C. Mitra and S. K. 
Choudhuri, for Respondents. 


JUDGMENT :— This appeal has been 
filed -by the Judgment-debtors-respon- 
dents of Miscellaneous Appeal No. 2 of 
1963, which appeal has been allowed by 
a learned single Judge of this Court on 
the 2nd January 1964. The miscellane- 
ous appeal had been filed by the de- 
cree-holders-appellants, who are the prin- 
cipal respondents in this Letters Patent 
Appeal. 

2: Two questions had been agi- 
tated in the miscellaneous appeal, which 
were, whether the execution levied by 
the decree-holders was barred by limita- 
tion or not, and whether an assignee 
of some property could execute a de- 
cree for recovery of possession of the 
property, when the decree itself had not 
been assigned in the assignee’s favour. 
Both these points were decided by the 
learned single Judge in favour of the 
decree-holders. In view of the fact that 
both the points for consideration are 
settled by the decisions of the Supreme 
Court of India, it is not necessary to 
give the facts in great detail except to 
state the following for the judgment of 
this court. The Central Spinning Com- 
pany, respondent No. 10, had instituted 
Title Suit No. 27 of 1940 for recovery 
of certain properties and for mesne pro- 
fits. The suit was decreed on 20th Nov- 
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ember 194I and a decree for possession 
was -passed, except in respect of plots 
Nos. 1523 and 1542. Mesne profits were 
to be determined in a future proceed- 
ing. This. decree was executed in Ex- 
ecution Case No. 24 of 1942 and pos« 
session was delivered to the decree- 
holders over Items Nos. 2 and 3 of the 
mortgaged property, but possession 
could not be delivered over Item No. 1 
of the mortgaged property. Then, the 
decree-holder instituted Title Suit No. 
39 of 1943 for a declaration that he had 
a right of way over Item No, 1 of the 
property through plot No, 1523. On ac- 
count of this suit, the execution pro- 
ceeding was stayed at the instance of 
the decree-holder. Title Suit No. 39 of 
1943 was decreed and the stay order 
in Execution Case No, 24 of 1942~was 
vacated. In the meantime, the Com- 
pany had executed a sale deed in fav- 
our of the executing decree-holder and 
the sons of the original judgment-deb~ 
tors instituted Title Suit No. 41 of 1945, 
‘challenging the sale deed executed by 
the executing court and praying for a 
permanent injunction restraining the 
original decree-holder and the execut- 
ing decree-~holder from taking posses- 
sion of plots Nos. 1537 to 1542. The pra- 
yer for temporary injunction made by 
the plaintiff of this title suit was dis- 
missed on 27th September 1948 and the 
temporary injunction stood ‘automatical- 
ly dissolved. But, the plaintiff of the 
suit preferred a first appeal to this 
Court and this Court stayed the deli- 
very of possession during the pendency 
of the appeal. The appeal was ulti- 
mately dismissed by this Court on 17th 
September 1956 and the stay order 
stood automatically. vacated. The ex- 
ecuting court, however, passed a formal 
order vacating the stay and required 
the decree-holder to take steps in the 
execution case. After some adjourn- 
ments, the execution case was dismis- 
sed for default and the executing de- 
cree~holder filed two applications, one 
for revival of Execution. Case No. 24 of 
1942 and the other for fresh execution. 
The former application was reiected, 
but the second application was number- 
ed as Execution Case No. 89 of 1959. 
Thereafter, on the death of the origi- 
nal executing decree-holder his heirs 
were substituted: and the heirs of the 
original judgment-debtors filed an ap- 


. plication in the last execution case con- 


tending that, as the original decree- 
holder had not assigned the decree in 
favour of the original executing decree 
holder or his heirs. the original decree 
in favour of the Company was not ex- 
ecutable. They also asserted that, in 
view. of Section 48 of the Code of Civil 
Procedure the decree couid not be ex- 
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ecuted any further, as more than 12 
years had elapsed since the date of the 
decree. The trial court had upheld both 
these objections, which conclusions were 
reversed by this Court in the miscel- 
laneous appeal A large number of 
decisions were referred to at the time 
of the hearing of the appeal before the 
learned: single Judge on all the points 
and it is now clear that ‘both the points 
are concluded by the decisions of their 
as of the Supreme Court of 


On the question as to whether Seca 
ton 15 of the old Limitation Act had 
controlled old Section 48 of the Code 
of Civil Procedure (now repealed) or 
not, the latest decision of the Supreme 
Court of India is in the case of Prem 
Lata Agarwal v. Lakshman Prasad 
Gupta, reported in AIR 1970 SC 1525. 
Their Lordships have approved a deci- 
sion of the Madras High Court (Full 
Bench), in the case of Kandaswami Pil- 
lai v. Kananappa Chetty, reported in 
AIR 1952 Mad 186 (FB) and have held 
that the expression ‘prescribed’ in Sec- 
tion 15 (1) of the old Limitation Act not 
only applied to limitation prescribed in 
the first Schedule to the Limitation Act 
but also to limitation prescribed in 
general statute like. Section 48 of Civil 
Procedure Code, before it was deleted. 
As a matter of fact, the decision of the 
Madras High Court (Full Bench) was 
relied upon by the learned single Judge 
on this point, amongst a large number 
of other decisions. On the other point, 
mentioned above, there are two decisions 
of the Supreme Court of India, which are 
also conclusive on the point and they are 
the cases of Jugalkishore Saraf v. M/s. 
Rao Cotton Co. Ltd.. reported in AIR 1955 
SC 376 and Smt. Saila Bala Dassi v. 
Smt. Nirmala Sundari Dassi, reported 
in AIR 1958 SC 394, Reference has 


- been made to Section 146 of the Code; 
‘of Civil Procedure and to Order 2i, 


Rule 16, holding that there was noth= 
ing in Order 21, Rule 16, which ex- 
pressly or by necessary implication pre- 
cluded a person, who claimed to be en- 
titled to the benefit of a decree under 
the decree-holder but did not answer the 
description of being the transferee of 
the decree by assignment in writing or 
by operation of Jaw, from making an 
application for execution which the 
person from whom he claimed could 
have made. In other words, it must 
be held that the executing decree-hol- 
der, in the instant case, and, thereafter, 
his heirs, can proceed to execute the 
decree obtained by the Company and 
no law stands in their way. Therefore, 
it is now clear that both -the points, 
which arise in this appeal, are conclud- 
ed by authorities of the highest. Court 
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and, therefore, this appeal must fail 
and is dismissed. In the circumstarces 
' of the case, however, there will be no 


order for costs, a, 
? Axvpeal dismissed. 


(ei 
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Indu Bhushan Chakravarty, Apoel- 
fant v. Hareram Narayan Deo and others, 
Respondents. 


A. F, O. D, No. 458 of 1964, DJ- 
9-10-1971. 


(A) Civil P. C. (19038), O. 1, R. 10 
(5) — Addition of defendant by am- 
endment of plaint — Limitation in re- 
lation to claim as against such def2n- 
dant commences from the date of zer- 
vice of summons on bim — Order al- 
lowing amendment not making amend- 
ment subject to limitation is immzte- 
rial — (X-Ref:— Limitation Act (1988), 
S. 22). (Para 10) 


(B) Civil P. C, (1908), O. 6, R. 17 — 
On such terms as may be just, 


Where the relief for damages foz a 
particular amount also claims a deczee 
for any additional amount that may be 
found due from the defendant on tak- 
ing of account or on an enquiry made 
by the Court and the plaintiff is allowed 
to amend the plaint for the higher mam 
to which he is found entitled in cən- 
sequence of the discovery made by ~he 
defendant or enquiry made by che 
Court, the plaintiff would be entitled 
to such higher sum on the original 
plaint itself as raising of the claim does 
not make any material change in che 
plaint. Consequently, the question of 
limitation with reference to the quantum 
of damages has to be decided with 
reference to the date of filing of che 
plaint itself and not with reference to 
the date of amendment even thotgh 
the amendment has been allowed sub- 
ject to limitation. Similarly, the cleim 
of the plaintiff to the higher sum would 
not be defeated for want of a fresh 
notice under Section 80 to a defendant 
which is a State Government or “or 
want of a fresh permission from che 
concerned High Court for the purposes of’ 
introducing the amendment in the pleint 
because a defendant is a receiver appoht- 
ed by the High Court. 


(Paras 10. 11. 12) 
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S. C. Ghose, A. C. Mitra and Para- 
Iya Kumar Sinha, for Appellant: J. C. 
Sinba, Harilal Agarwala and Lal Nara- 
yan Sinha, A. K. Saran and D. R. 
Guardian, for Respondents. 


SHAMBHU PRASAD SINGH, J.: 
This appeal by the plaintiff arises out 
of a suit under Order 1, Rule 8 of the 
Code of Civil Procedure seeking a re- 
presentative decree against the defen- 
dants and other permit holders from 
defendant No. 3, that the plaintiff is 
exclusively entitled to all the materials, 
namely boulders, ballast. gravels. mor- 
rums, lime-stones and other building 
stones, open and unopen. lying in or 
upon any land in 68 villages mentioned 
in Schedule ‘A’ to the plaint and that 
those materials are the exclusive pro- 
perties of the plaintiff. He further 
sought a permanent injunction restrain- 
ing the defendants, their agents, ser- 
vants and workmen, from digging. quar- 
rying, collecting and removing gravels . 
or any other building stones from any 
part of 68 villages and also restraining 
defendant No. 3 from issuing permits 
or granting permission to other defen-~ 
dants or any one else for working, dig- 
ging or getting any gravels etc.. from 
those villages. Reliefs for a direction 
to the defendants to make discovery of 
the loss caused by them to the plaintiff 


a 
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by their wrongful acts and make pay~ 
ment for that loss and, if necessary, for 
an enquiry as to what should ba the 
amount of such reasonable compensa- 
tion and for damages to the tune of 
Rs, 1,20.780/- or for additional amount 
which may be found due from the de- 
fendants on taking of account on re- 
ceiving further court-fee for such ex- 
cess amount, were claimed. 


2. Originally, there were three 
defendants to the suit. Subsequently, 
defendant No. 4, a brother of defendant 
No. 1. was added as a party on 16th 
January, 1959. The property from 
which the defendants 1, 2 and 4 al- 
legedly removed boulders, ballast, etc., 
was described in Schedule B to the 
plaint. Originally, only three villages 
Betjharia, Patnaiksole and Swargachhira 
with their respective plot numbers were 
mentioned in that Schedule. A peti- 
tion for further amendment of the 
plaint was filed on 5th July. 1962 and 
it was allowed by order dated 26th 
July, 1962. By this amendment village 
Kokapara Narsingarh was added to 
Schedule ‘B’. The amount of damages 
claimed was also raised to Rs. 1.20.780 
by this amendment. Formerly, the claim 
was only for Rs. 57.60. The suit was 
instituted on lith December, 1957. 


3. In order to appreciate the res- 
pective cases of the parties, it is neces- 
sary to state some fects starting from 
the year 1900. On 10th January, 1900, 
the then proprietor of Dhalbhum Raj 
granted a lease of properties including 
villages mentioned in Schedule A to the 
plaint of this suit to the estate of Prince 
Bakhtiyar Shah. By this lease. the lessee 
was given right to work certain minerals 
including gems. There was a reserva- 
tion in favour of the lessor in respect 
of building stones: On Ist of Septem- 
ber, 1919. the Manager of Dhalbhum 
(Encumbered) Estate granted a sup- 
plementary lease to defendant No. 3 
Prince Kamgarh Shah He was a Re- 
ceiver appointed by the Calcutta High 
Court of the estate of his father Prince 
Bakhtiyar Shah (dead) in respect of his 
interest as well as the interest of other 


heirs of his father. By this supple- 
mentary lease, the lessee was given 
rights in respect of all minerals. After 


Jagdish Chandra Dhabal Deb succeed- 

- ed to Dhalbhum estate, he granted a 

` lease to the plaintiff on 3rd October, 

1937 for 10 years in respect of all build- 

ing stones and other building mate- 

rials in or upon 68 villages mentioned 
fin Schedule A to the plaint. 


In 1943, the Proprietor of Dhal- 
bhum estate brought a money |. suit 
against defendant No. A question 
arose for decision in that suit whether 
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the reservation in respect of building 
stones by one of the clauses of the 
lease of the year 1900 remained intact 
or was modified by supplementary lease 
oË the year 1919. The suit was decreed 
by the trial court and the appeal against 
the said decree, which was numbered as 
F. A. 2 of 1947, was dismissed by this 
Court on 24th September, 1952 (Vide 
Ext. 11 (a)).. In 1943, defendant No. 3 
also filed Title Suit No. 9 of that year 
in the court of Subordinate Judge, Chai- 
bassa against the plaintiff. This suit 
also involved similar question as to 
interpretation of the leases of the vear 
1900 and 1919 as in the other suit filed 
by the Proprietor of Dhalbhum Estate. 
The suit was decreed by the Subordi-~ 
nate Judge and the plaintiff (of the pre- 
sent suit) filed an appeal before the Dis- 
trict Judge of Purulia. which was num- 
bered as Title Appeal No. 174 of 1949. 
After the decision of the High Court in 
the other suit, that is, the money suit 
filed by the Proprietor of Dhalbhum 
Estate, the appellants and respondents 
to the aforesaid title appeal filed a peti- 
tion of compromise (Ext. 12). The main 
term of the compromise was in para- 
graph 4 of that petition which read as 
follows: 


“That the parties agree to abide by 
the decision of the High Court in the 
matter of the interpretation of the afore- 
said two leases, but if leave to appeal 
to the Supreme Court is obtained by 
respondent No. 1 from the High Court 
or the Supreme Court and the Supreme 
Court decides the appeal in favour of 
respondent No. 1, he will have the right 
to apply before ‘the Subordinate Judge 
in T. S. No. 9 of 1943 for proceeding for 
ascertainment of the amount due-to him 
against the appellants and thereafter to 
execute the decree after the amount is 
ascertained in the said proceeding and 
the present appeal will be deemed to be 
dismissed. 


That if no leave is obtained by res- 
pondent No. 1 either from the High 
Court: or the Supreme Court or if the 
Supreme Court decided the appeal in 
favour of the appellants, this appeal will 
be deemed to be allowed and the origi- 
nal suit (T. S. No. 9 of 1943) shall be 
deemed to be dismissed.” 

The Court below accepted the com- 
promise and passed the following order 
on 2nd June, 1953 (Vide Ext. 13): 


“The plaintiff-respondent files a 
petition and prays that the question of 
this court to hear the appeal may be 
heard as a preliminary point. Subse- 
quently, defendant-appellant and plain- 
tiff-respondent file a joint petition of 
compromise and pray that the appeal 
may be disposed of on the terms of the 
petition. Let the compromise be record- 


\ 
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ed and the appeal disposed of in terms 
thereof.” 


4. Two more facts may be crtat- 
ed here. Leave to appeal to the Sup- 
reme Court was granted to defendant 
No. 3 but his appeal was dismissed by 
the Supreme Court during the pendency 
of the present suit on 21-4-1960 (/ide 
Ext. 11). Defendant Ne. 3 died ducing 
the pendency of the present appeal and 
his heirs including Mohammad Hussain 
Shah, who has been apvointed Receiver 
of the estate in place of his father by 
the High Court of Judicature at Tal- 
cutta, were substituted in his place. 


5e The plaintifs case, briefly 
stated, is that on 14th December, 1949, 
the Proprietor of Dhalbhum Estate 
granted another lease (Ext. 15) to him 
for a period of 30 years with effect 
from 3rd October. 1947, that is. the 
date of the expiry of the earlier lease 
(Exhibit 14) of the year 1937 in resect 
of 66 villages. Thus he became the 
exclusive and sole owner of the mate- 
rials like, boulders. ballast, gravels, nsor- 
tums and lime-stones and all oher 
kinds of building stones, open and un- 
open, lying in or upon any land in the 
said villages. In the year 1956, he 
came to know that defendants 1. 2 and 4 
were removing gravels from the lands 
mentioned in Schedule B to the plaint 
in collusion with each other and defend- 
ant No. 3 from whom they had obtain- 
ed permits without any right wha:so- 
ever. In spite of the protest and- Te- 
monstration of the men of the plaintiff, 
the defendants did not stop their wrong- 
ful acts. Necessary permission from the 
Calcutta High Court for suing de- 
fendant No. 3 as Receiver of the Ccurt 
was obtained and a notice under Sec- 
tion 80 of the Code of Civil Procedure 
was also duly served on him. The 
plaintiff suffered huge loss on account of 
wrongful acts of the čċefendants and 
hence the suit. 


6. Each defendant filed separate 
written statement. They also filed ad- 
ditional written statements after the 
amendments to the plaint were allowed. 
Defences taken by them are simiar. 
According to them. the Proprietor of 
Dhalbhum Estate could not grant 
lease in respect of boulders, ballast gra- 
vels ete., to the appellan> and he deriv- 
ed no title on the basis of leases grant- 
ed to him in the years 1937 and 149. 
Defendant No. 3 had right to grant rar- 
mits to other defendants and quarrying 
of stones by them from the suit property 
was not wrongful. The appellant, there- 
fore. was entitled to no decree. They 
further pleaded that the appellant could 
not get any decree on the basis of che 
amendments made to the plaint for want 
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of permission from the Calcutta High 
Court to sue defendant No. 3 on facts 
introduced by the amendments, for 
want of notice under Section 80 of the 
Code of Civil Procedure to the said de- 
fendant in respect of those facts and 
also because the claims introduced by 
the amendments were barred by limita- 
tion. Defendant No. 2 denied to have 
quarried or extracted any stone from 
the property which is the subject-mat- 
ter of the suit, though he admitted that 
he had obtained two permits from de- 
fendant No. 3 and to have worked in 
those lands. All the defendants chal- 
lenged the quantity of gravels which, 
according to the appellant, were remov-~ 
ed by them and also the rate at which 
the appellant claimed damages. 


7. At the time of hearing of the 
injunction matter in the suit. defend- 
ants 1 to 3 admitted removal of 
32000 Cft. of gravels. In their additional 
written statement, they. therefore, ad- 
mitted the appellants’ claim in respect 
of this quantity. Defendant No. 3. how- 
ever, maintained that the appellant could 
get compensation only at the rate of six 
annas per 100 cft. the rate of rovalty 
he was receiving from other defendants 
for the said gravels. On 27th January, 
1959, defendant No. 2 entered into an 


agreement with the aprellant (Vide 
Ext. 1 (a))}. In paragraph 3 of this 
deed, he admitted that he had taken 


quarries himself and through defend- 
ants 1 and 4 in the aforesaid four vil- 
lages. In one of his additional written 
statements, he averred that the appellant 
managed to obtain his signature on this 
document fraudulently and on misre- 
presentation. He did not know English 
and only could write his name in Eng- 
lish. He was given to understand by.. 
the appellant that the dispute between 
the parties was being settled and that 
he would be given right to collect and 
remove stones from the villages and 
that on that representation he signed the 
paper without knowing the contents 
thereof. The agreement was never read 
over nor explained to him nor he ‘was 
aware of the contents thereof. Had he 
known about the contents, he would 
never have put his signatures on it. 

8. The court below framed as 
many as 11 issues. his important find- 
Ings are? 

i) the amendment allowed by order 
dated the 26th July. 1962 was subjecf 
to limitation and was barred by limita- 
tion. Therefore. a portion of the claim, 
namely, the amount of damages, which 
was inserted by the amendment, could 
not be decreed; 

ii) it was necessary for the appel- 
lant to give notice under Section 80, 
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_ Code of Civil Procedure, to defendant 
' No. 3 of the additional claim prior to 
the amendment; 

iii) the appellant had title with re- 
gard to the stones mentioned in 68 vil- 
lages covered by the lease of 1949: 


iv) defendant No, 3 issued permits 
bona fide under the belief that he was 
entitled to issue those permits; 

v) defendant No. 2 or other defend- 
ants were not bound by the agreement 
(Ext. 1 (a)): l 

vi) defendant No. € had removed 
only 32000 cft. of gravels from. villages 
Betibaria and Patnaiksole and had sold 
them to defendant No. 2: f 

vii) the milder rule of awarding 
damages would apply to the case; 

viii) the price of gravels during the 
relevant time was Rs. 17/- per 100 Cft. 
Deducting Rs. 13/8/- as cost of extrac- 
tion, removal etc. and -/8/- annas as 
sales tax, the appellant was entitled to 
damages at the rate of Rs. 3/~ per 
100 Cft. only; 


ix) as defendant No. 3 did not em- 


ploy his own men for removal of the 
stones, the appellant was not entitled to 
any damages from him: 

x) defendant No. 4 was not Hable 
fo any damages because there was no 
reliable evidence that he worked index 
pendently; 

It accordingly decreed the sui€ as 
against defendants 1 and 2 for damages 
at the rate of Rs. 3/- per 100 Cft. in 
respect of 32000 Cft. of gravels, but 
granted a decree for permanent injunc- 
‘tion against all the defendants. Decree 
for costs. proportionate to the success 
was passed against defendants 1 and 2 
only. p . i a 
9, In view of the judgment of 
the Supreme Court (Ext. 11) the title 
of the Proprietor of Dhalbhum Estate to 
grant leases in respect of ballast. boul- 
ders, gravels and other kind of building 
stones could not be challenged. The 
trial court has held on the question of 
title in favour of the appellant because 
of that judgment, Mr. J. C. Sinha. ap- 
pearing for some of the respondents, 
however, challenged the title of the ap- 
pellant on another ground; not on. the 
ground of want of title in his lessor- 
Though that argument was advanced in 
reply, I propose to deal with it at the 
“very outset. According to Mr. Sinha, 
the lease in favour of the appellant was 
-a*mere encumbrance and, therefore, 


with the vesting of Dhalbhum Estate in’ 


the State of Bihar, the right whatsoever 
granted to the appellant by the lease 
came to an end. This plea, though 
available to the respondents, was not 
taken in the court below and not aver- 
red in their written statements, Aparf 
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from this technical difficulty. the appel- 
lant who examined himself as P, W. 5 
stated in his cross-examination as fol- 
lows:— i 

"The estate of Raja Saheb vested 
in the Government in 1951. I pay 6 
annas per 100 Cft. to Bihar Government 
for gravels, I have deposited money 
of royalty to Government in 1951 and 
subsequent years by draft and it was ac- 
knowledged. (Volunteers) I have been 
furnishing statements also regularly. 
I do not remember when Bihar Govern- 
ment for the first time accepted royalty 
eee but it was either in 1963 og 


The above quoted statements, which 
were elicited in cross-examination of 
the ‘appellant, leave no room for doubt 
that before the suit was decreed, the 
lease in his favour was recognised by 
the State of Bihar which accepted roy- 
alty from him from the year 1951. 
Thus, he had title to the property in 
suit and could maintain the suit, 


10. I next take up for considera- 
fion the question whether any part of 
the claim in the suit is barred by limi- 
tation. Mr. S. C. Ghose, learned Coun 
sel appearing for the appellant, vehes . 
mently urged that once an amendmenf 
to the plaint was allowed, it dated back 
to the filing of the original suit and - 
whatever was not barred on that date 
could not be held to be barred with re- 
ference to the date of the amendment, 
Mr. J. C. Sinha did not challenge the 
correctness of the proposition that 
ordinarily amendment dates back to 
the filing of the original plaint. But ac- 
cording to him, it is for this reason that 
amendments are not generally allowed 
in respect of barred claims. He point- 
ed out with reference to. the order of 
amendment dated 26th July, 1962 that 
the amendment allowed was subject to 
the question of limitation and hence the 
question whether any part of the claim 
in the suit was barred by limitation. or 
not was also to be considered with re« 
ference to the date of amendment. As 
stated earlier two amendments were 
allowed to be made in the plaint. The 
first was in the year 1959 by which 
defendant No. 4 was added as a party. 
While making this amendment, the 
court below did not observe that if was 
subject to limitation. But that does 
not make any difference. A new plain- 
tiff or defendant may be added to the 
suit under Order 1. Rule 10 of the Code 
of Civil Procedure. Sub-rule (5) of 
this Rule says that subject to the pro- 
visions of the Indian Limitation ‘Act 
Section 22, the proceedings as against 
any person added as defendant shall 
be deemed to have begun only on the 
service of the summons, 
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Section 22 (1) of the Indian Limita- 
tion Act (AX of 1908), which was in 
force on the date of the institution of 
ithe suit and the amendment, lays down 
that where, after the institution cf a 
suit, a new plaintiff or defendan; is 
substituted or added, the suit stall, 
as regards him, be deemed to have been 
instituted when he was so made a paty- 
According to sub-s. (2) of this Secfion. 
nothing in sub-s. (1) shall apply to a zase 
where a party is added or substituted 
owing to an assignment or devolution 
of any interest during the pendency of 


a suit or where a plaintiff is mace a 
defendant or a defendant is mace a 
plaintiff. Sub-section (2) of section 22 


is not relevant for our purposes. There- 
fore, as against defendant No. 4. the 
suit shall be deemed to have been in- 
stituted on 16th January, 1959 when 
he was made a party to the suit and so 
far he is concerned, the limitation shall 
have to be counted with reference to 
that date. ‘This finding, however, is 
not of any real help to him for accord- 
ing to the plaint, wrongful removal of 
gravels by the defendants started in 
October, 1956 only, within three years 
of the amendment, 


Ji. By amendment dated ‘6th 
July. 1962. two important changes were 
made in the plaint; firstly, vilage 
Kokapara Narsingarh was added to 
Schedule ‘B’. and. secondly. the amcunt 
of damages claimed was raised fom 
Rs. 5760/- to Rs, 120780/~. As this 
amendment was made subject to limi- 
tation and village Kokepra Narsingarh 
not mentioned in the orignal 


was 
plaint, limitation with regard to the 
claim for damages in respect of “hat 


village shall have fo be considered with 
reference to the date of the amendment. 
Mr. S. C. Ghose could not successfally 
challenge that this would be the corzect 
position in law so far this village is 
concerned. However, he submited 
and, in my opinion, rightly that the 
court below erred in holding that the 
question of limitation with regard to 
the claim for damages over Rs. 5780/- 
would have also to be decided with re- 
ference to the date of the amendment. 
The plaint, as originally filed, itself 
claimed a separate reliet for an order 
directing the defendants to make  -lis- 
covery of the loss caused by them to 
the appellant by their wrongful ets 
and make payment for that loss, as 
claimed in paragraph 16 of the plaint, 
and, if necessary, for an enquiry as to 
what should be the amount for such 
reasonable compensation, 


In the relief for damages, no doubt, 
fhe amount in the original plaint m2n- 
tioned was Rs, 5760/- (This was elso 
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the amount of estimated damages men- 
tioned in paragraph 16 of the plaint), 
but that relief also claimed a decree for 
any additional amount that may be 
found due from the defendants on tak- 
ing of account on receiving  court-fee 
for such excess amount. It cannot, 
therefore, be said that the appellant had 
limited his claim for damages in the 
original plaint to Rs. 5760/- only. That 
was merely a_ tentative claim. on 
discovery made by the defendants or 
on an enquiry being made by the Court 
the appellant was found entitled to a 
higher sum as damages, a decree for 
that amount could be passed in his fav- 
our even on the original plaint. In my 
opinion, therefore, the question of limi- 
tation with reference to the quantum 
of damages so far as the properties 
mentioned in Schedule B to the plaint 
as originally filed are concerned, has 
to be decided with reference to the date 


of filing of the plaint itself and 
not with reference to the date 
of the amendment. The finding 


of the court below contrary to what 
has been held above is not correct and 
cannot be upheld. 


_ I2. As for the reasons stated in 
the preceding paragraphs, the appel- 
lant could get a decree for demages in 
respect of three villages for any amount 
found due. against the defendants on 
the original plaint itself. The raisins 
of the claim for damages from Rs. 
5760/- to Rs. 120780/- did not make any 
material change in the plaint and the 
claim cannot be defeated on the ground 
of want of a fresh notice under Section 
80 of the Code of Civil Procedure to 
defendant No. 3 or for want of a fresh 
permission from the Calcutta High 
Court for the purposes of introducing 
the amendment in the plaint. The 
view of the court below in this respect 
does not appear to be correct in law. 
However, as no claim for damages was 
made in the original plaint in respect 
of village Koxapnara Narsingarh. no de- 
cree for damages in respect of that vil- 
lage could be claimed against defen- 
dant No. 3 without a fresh notice under 
section 80 of the Code of Civil Proce- 
dure to him and fresh permission of the 
Calcutta High Court to sue defendant 
No. 3. who was a Receiver. for damages 
in respect of that village. The finding 


of the court below that a fresh notice _. 


under Section 80 of the Code of Civil ` 
Procedure on defendant No. 3 was neces- . 
sary for the claim introduced by the 
amendment is correct to the extent it 
relates to village Kokapara Narsingarh. 


13. Ext. T (a) is the agreement 
which defendant No. 2 entered into with 
the appellant during the pendency of 
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the suit on 27th January, 1959 and, as 
stated earlier, in paragraph 3 of it, he 
admitted that from time to time 
he took 720713 Cft. of gravels 
by working quarries himself and 
through defendants Nos. 1 and 4 in 
the aforesaid villages. The court below 
accepted the contention of defendant 
No. 2 that the agreement was executed 
on the understanding that the suit 
would be compromised and defendant 
no. 2 would be set free and that he ex- 
ecuted the agreement without under- 
standing its contents. Therefore, in its 
opinion. he and other defendants were 
not bound by the agreement. I am not 
inclined to believe the case of defendant 
No. 2 that he signed the agreement with- 
out understanding its contents. His 
claim that he does not understand Eng- 
lish but merely can sign his name in 
English does not appear to be true. We 
have examined his signature on this 
document, his written statements and 
other documents, such as, Exts. B (1). 
B (2), B (3), D (1), 5 (a) and 7. His is 
a set hand, not of a person who does 
not know English but has any 
how managed to learn to sign his own 
mame in it. 

He examined himself as P, W. 3. 
In his examination-in-chief, besides stat- 
ing that he signed the agreement on 
the representation made by the appel- 
lant that he would withdraw the suit 
against him, he has further stated that 
the figures in ink of quantity of gravels 
taken by him in Ext. 1 (a) were not in 
the body of the deed when he signed 
it. He did not make out any such case 
in his written statements. In his cross- 
examination. he admitted that the 
talks of compromise between him and 
the appellant were bilateral and were 
not initiated by the appellant. The 
appellant who examined himself as P. 
W. 5 has denied that the agreement 
was obtained fraudulently In my 
opinion, the evidence of defendant No. 
2 is not sufficient for holding that he 
signed the document on misrepresen- 
tation and the quantity of gravels as 
mentioned in that document in i was 
not there when he signed it. Further 
there is no reliable evidence in support 
of any fraud in obtaining that docu- 
ment. The admission, therefore. made 
in Ext. 1 (a) is of defendant No. 2 
which can be used as evidence. What 


-ās the effect of that admission on the 


result of the suit is a_separate matter 
which will be examined hereinafter. 


14, I now take up for considera- 
tion the question as to the amount of 
. damages for which a decree can be 
passed in favour of the appellant. It 
was contended by learned Counsel for 
the appellant that as relief No. (d) of 
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the original plaint was not limited to 
Rs. 5760/- only, it was a fit case where 
only a preliminary decree should be 
passed in favour of the appellant and 
the quantum of damages should be lef€ 
for decision in a proceeding for final 
decree. This contention of learned 
Counsel for the appellant cannot be ac- 
cepted for various reasons, There was 
an order of injunction against defend- 
ants 1. 2 and 3 on 19th February 1958. 
There was another order of injunction 
on 16th January, 1959 by which the 
aforesaid defendants as well as defen~ 
dant No. .4 were restrained from quara 
rying any stone in the properties mens 
tioned in Schedule B of the plaint as 
originally filed. The court below has 
rightly observed that the defendants 
were not likely to work stones in those 
properties after the second order of in- 
junction. Evidence, therefore. as to 
what quantity of gravels were removed 
by these defendants before the order 
of injunction could be led in the — suif 
itself. If the appellant has not led any, 
evidence, he must suffer for that. 


A Pleader . Commissioner was ap 
pointed by the court below to assess 
the quantity of gravels removed by the 
defendants and their price. He submit- 
ted a report stating that it was not 
possible for him to ascertain the quan-~ 
tity and money value of the gravels 
removed. After lapse of so many years 
it is not now likely that in a proceed- 
ing for final decree any real assessmenf 
as to what quantity of gravels were re: 
moved by the defendants can be made. 
It was submitted on behalf of the ap-. 
pellant that as there was no injunction 
order in respect of village Kokapara 
Narsinghar, that village stands on a 
different footing, but it is not claimed 


‘on behalf of the appellant that he is 


entitled to damages more than Rs, 
120780/-. This amount is based on the 
admission of defendant No. 2 in the 
agreement Ext. 1 (a) dated the 27th Jan~ 
uary, 1959. Thus, the appellant is nof 
claiming any damages even in respect 
of village Kokapara Narsingarh for 
any gravels removed after 27th Jans 
uary, 1959. The claim in respect of gra- 
vels removed from village Kokapara 
Narsingarh before 27th January, 1959 
is barred by limitation. as that 
relates to a period more than 
three years before the date oË 
the amendment or.even filing of the 
petition for amendment, that is, 5th 
July, 1962. The appellant. therefore. is 
really entitled to no damages in respec? 
of any gravels removed from village 
Kokapara Narsingarh. In absence of 
any reliable evidence on his behalf as 
to the quantity of gravels removed by 
the defendants, the appellant is entitled 


~ 
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fo damages only in respect of that quan- 


tity of gravels which has been admit- 
ted by the defendants. 


15. According to Ext. T (a), 
720713 Cft. of gravels were removed 
from all the four villages. As  Eeld 


above, the appellant cannot get a decree 
in respect of the gravels removed from 
village Kokapara Narsingarh. It is 
difficult to decide on the materials 
on the record what quantity of gravels 
out of the total quantity of 720713 Tft. 
was removed from village 
‘Narsingarh and what quantity fom 
other villages. The appellant, therebre, 
cannot get a decree for damages in res- 
pect of 720713 Cft. of gravels on the 
basis of Ext 1 (a). Defendants 1, 2 and 
3 have admitted removal of only 32000 
Cft. of gravels from other three villeges 
and on the materials on the record the 
court below has rightly held that he 
can get a decree only in respect of the 
aforesaid quantity of gravels and not 
more. 


16, Next comes the question of 
rate at which the appellant be allowed 
a decree in respect of the aforesaid 
quantity of gravels. In  determiring 
the quantum of damages for materials 
which are quarried, one has to deride 
first which rule, harsher or milder, has 
to be applied to the facts of the case. 
The measure of damages in a case 
where trespasser works a mine is the 
fair market value of the mineral at the 
pit mouth at the time when it was 
severed subject to just allowances. Al- 
lowances depend on the conduct of the 
parties and the other circumstances of 
the case. Where harsher rule anp-ies. 
only cost of bringing the material to 
the bank is allowed as just allowances. 
Where milder rule applies, expense of 
hewage and haulage, that is, the zost 
of working and severing as well as of 
bringing to bank is allowed, On the 
question whether harsher or mider 
rule. should apply to the facts of the 
present case, large number of decis-ons 
of England as well as of our country 
were cited before us, but I do not con- 
sider it necessary to refer to those deci- 
sions except the case of Currimbhoy & 
Co. Lid. v. L. A. Creet (AIR 1930 Cal 
113). After taking into considera-ion 
large number of decisions. on the pant. 
their Lordships, if I may say so with 
© respect, have correctly summarised the 
law on the question as follows:— 


“The harsher rule, only allowing 
the expense of bringing to bank, has 
been applied where the misconduct has 


been of a substantial character, e.g. 
where the wrongful working has been 
wilful and fraudulent? See Martin v. 


Porter (1839 5 M. & W. 331 = 2H & 
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H. 70, Morgan v. Powell (1842) 11 L.J. 
Q.B. 263 = 3 Q.B. 278 = 6 Jur 1109 = 2 
G. & D. 721. also see Lord Macnaughten’s 
remarks in Peruvian Guano Co. v. Drey- 
fus (1892) A.C, 166 = 61 L.J. Ch. 749 
= 7 Asp. M. C. 225 =66 L.T. 536, or 
the workings have been continued by a 
person in possession after it was known 
that a lease would not be granted and 
that he had no title and had no right 
to expect a title; see Trotter v. Maclean 
(1879) 13 Ch. D. 574 = 28 W.R. 244 = 
42 L.T. 118. So, also where the work- 
ing has been unauthorised and with- 
out mitigating circumstances: See Wild 
v. Holt (1842) 9 M., & W. 672 
= ]1 L. J. Ex. 285 = 10 (N. S.) 876. 
wholly unauthorised and unlawful: See 
Ilynvi Coal Co. v. Brogden, (1870) 11 Eq 
188 = 40 L.J. Ch. 46 = 19 W.R. 196 
= 23 L.T., 518, the decree herein it may 
be noted is the model form fraudulen- 
tly concealed, or continued after ne- 
gotiations for purchase had fallen 
through: See Phillips v. Homfray (1871) 
6 Ch. 770; negligent, and notwithstand- 
ing that the employers relied on their 
certificated manager and had no personal 
knowledge or notice of the wrongful 
working: See Joicey v. Dickinson (1881) 
45 L.T. 643, malicious, and with full 
knowledge that wrong is being done: 
See Per Curiam Livingstone v. Raw- 
yards Coal Co. (1880) 5 AC. 25 = 28 
W.R. 357 = 42 LT. 334, furtive and in 
bad faith The reason why allowances 
are made in favour of an innocent mis- 
taken trespasser and disallowed as 
against a wilful and intentional tres- 
passer, is because the latter must not 
‘qualify’ his own wrong: See per Lord 
Blackburn. id. But the milder rule. al- 
lowing the deduction of the expense of 
working and severing the coal as well 
as of bringing it to bank, will be appli- 
ed where the wrongful working has not 
been done with a guilty or negligent 
mind, or sinister intention eg. where 
the wrongful working has been done 
without fraud or negligence, but fairly 
and honestly: See Wood v. Morewood 
(1841) 3 Q. B. 440 inadvertently and under 
a bona fide belief of title: See Hilton v. 
Woods (1867) 4 Eq. 432 = 36 LJ. Ch. 
491 = 15 W.R. 1105 = 16 L.T. 736, as 
that a lease which had in fact expired 
was still continuing, See Jagon vV. 
Vivian (1871) 8 Ch. A. 742 = 40 LJ. 
Ch. 389 without the express authority, 
though with the knowledge of the right- .- 
ful owner: See Ashton v. Stock (1877) 
6 Ch. D. 719. under a mere mistake and 
without any suggestion of fraud: See 
Re United Marthvr Collieries Co. (1872) 
15 Eq. 46 = 21 W.R. 117, neither tor- 


tious nor negligent, but in the assertion 
of a right: See Job v. Potton (1875) 
20 Eq. 84 = 44 LJ. Ch, 262 = 32 L.T. 
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110. So, ff the workings were continu- 
ed on the fair expectation that a lease 
would be granted: See (1879) 13 Ch. D, 
974 = 28 W.R. 244 = 42 L.T. 118. or 
- have been innocent, and in ignorance, and 
with a little negligence or carelessness 
as possible, and in the belief that it be- 
longed to .the trespasser: See Living- 
stone v. Rawvards Coal Co. (1880) 5 A.C. 
25 = 28 W.R. 357 = 42 L.T. 334.” 
Learned: Counsel for the appellant 
and the respondents did not challenge 
the correctness of the principles for de- 
termining which of the two rules should 
apply, as stated in the passage quoted 
above; rather they relied on this de- 
cision. On ‘the facts of this case, in my 
opinion, the milder rule ought to apply. 
17. Defendant No. 3 had a de- 
cree in his favour. By the compromise, 
as evidenced by Exts. 12 and 13 in the 
appeal of the appellant, the decree in 
favour of defendant No. 3 against the 
appellant was made subject to decision 
of the High Court in the litigation be- 
tween the Proprietor of Dhalbhum 
Estate and defendant No. 3, if no leave 
to appeal to the Supreme Court .was 
granted, and subject to the decision of 
the Supreme Court, if leave was grant- 
ed. Leave was granted to appeal to the 
Supreme Court, but it did not give its 


decision before 21st April, 1960. Until © 


that date a decree in favour of defen- 
dant No. 3 as against the appellant was 
there and, therefore, he cannot be said 
to have acted not bona fide in granting 
permits, 
pellant drew our attention to the fact 
that the appellant was in possession of 
the property in dispute and the defen~ 
dants were aware of that fact. According 
to him, therefore, the conduct of defend- 
dant No. 3 in granting permits and of 
other defendants in working on the 
basis of those permits cannot be said to 
be bona fide: it must be held mala fide. 
Attempt on the part of a successful 
party to dispossess judgment-debtors 
even without the help of the Court can- 
not be said to be mala fide and, in my 
opinion, therefore, it is a case in which 
milder rule ought to apply and the 
court below has rightly applied : that 
rule. The court below has also rightly 
held that defendant No. 3 issued nermits 
bona fide under the belief that he was 
entitled to issue those permits. 


l 18. The price of gravels during 
the relevant time. as found by the court 
below, was Rs. 17/- per 100 Cft. It has 
mostly relied in support of its finding 
on three documents, Ext. 1 filed on be- 
half of the appellant and Exts. D. (1) 
and B (5) filed on behalf of the defend- 
ants. Exhibit .1 is an agreement of the 
year 1956-57 between Messrs Dhalbhum 
Stones Agency. of which the appellant 
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is the Proprietor, and the President 
of India through the Chief Engineer of 
the South Eastern Railway for supply 
of ordinary washed gravels at the rate 
of Rs, 18/- per 100 Cft. Ext. D (1) is an 
agreement dated 23rd July. 1956 be- 
tween Messrs. Dhalbhumgarh Gravel 
Supply Agency, of which defendant No. 
2 was the proprietor, and the President 
of India through the Chief Engineer, 
South Eastern Railway. Ext, B (5) is a 
letter dated 15th July, 1956, approving 
the tender from. the District Engineer, 
S. E. Railway, Kharagpur to Messrs. 
Dhalbhum Gravel Supply Agency. The 
apreement Ext, D (1), it appears. was 
executed after the tender of Messrs. 
Dhalbhum Gravel Supply Agency was 
accepted on behalf of the other party 
by letter Ext. B (5). The two documents 
read together show that the rate of sup- 
ply of gravels of the same size, as men-= 
tioned in the agreement (Ext. 1) was 
Rs. 17/- per 100 Cft. It appears from 
these documents that the rate of gra- 
vels in the years 1956-1957 used to 
vary from Rs. 17/- to Rs. 18/- per 100 
Cft. The court below has accepted the 
lower rate at Rs. 17/- per 100 Cft. If 
was contended by learned Counsel for 
the appellant that in assessing’ damages 
the price which the appellant could 
have got was more relevant than the 
price the respondents could get and, 
therefore, the court below ought to have 
taken the price at the rate of Rs. 18/- 
per 100 Cft. There is no material on 
the record from which it can be ascer- 
tained whether there was any differ- 
ence in the quality of gravels which 
were ‘supplied by the appellant and de- 
fendant No. 2 to the same other 
party. namely. the Management of South 
Eastern Railway. The difference in the 
rates in the aforesaid documents can 
be explained only on the ground that 
during the pericd intervening between 
the execution of the two documents, 
there was some rise in the price of gra- 
vels. Reliance was placed by learned 
Counsel for the appellant also on Exts. 
3 series, the bills. The rates in the 
various bills vary from Rs. 14/- to Rs, 
99/-. The higher rate of Rs. 20/- to Rs. 
29/- appears to be for specially washed 
gravels. The rate for ordinary washed 
gravels was mostly Rs. 18/- per 100 Cft. 
except in one case which, as stated ear- 
lier, was Rs. 14/- only and that was on 
account of the fact that the size of the 
gravels at that rate was 14” and down, 
In the circumstances. in view of the 
various rates mentioned in the . bills 
(Exts. 3 series), I am inclined to accepf 
the argument of learned Counsel for 
the appellant that in assessing the 
damages the rate of gravels should be 


taken at Rs. 18/- per’ 100 Cft. and nof 
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at Rs. T7/- per 100 Cfi. as done by the 
court below. 

19. Another ryuestion which 
arises for consideration in assessing the 
damages is, what deductions are “o be 
allowed to the defencants, The court 
below has allowed céeductions at the 
rate of Rs. 13/8/- per 100 Cft. for quar- 
rying gravels and making them into 
saleable condition, and annas 8/- per- 
100 Cft. as sales tax, total Rs. 14/- per 
100 Cft. In support of its finding as 
to the deductions to te allowed, ic has 
relied on Exts. A (1) and A (2, the 
permits granted by Dhalbhum_ Gravel 
Supply Agency of defendant No. 2 to 


Amal Mukherji and Amal Banerji re- 
spectively in the year 1954. The rate 
in Ext. A (1), which was paid to the 


contractor for raising gravels was Rs. 
 3/8/- per 100 Cft. Tke rate in Ext. A 
(2) for the same purpose was Rs. 12/- 
per 100 Cft. The difference in the two 
rates appears to be or account of the 
fact that the size of gravels for which 
permit Ext. A (1) was granted was 32” 
whereas the size of gravels for which 
the permit Ext. A (2) was granted was 
3/4.” The size of the gravels which 
were to be supplied under the agree- 
ments Exts. 1 and D (1) was 3/4” and 
not 33.” As the appellant and the de- 
fendants relied on Exts. 1 and D (1) 
read together with Ext, B (5) respec- 
tively, it can safely be presumed that 
the size of the gravels wrongfully ~aken 
by the defendants was 3/4". In the 
circumstances, Ext. A (2) is to be pre- 
ferred to Ext. A (1) and the court below 
has erred in not doing so. 


20. Learned Counsel for the 
appellant, however, sukmitted tha: the 
rate mentioned in Ext. A (2) was for 


making supply at the Railway siding 
and even under the milder rule, the 
defendants were not entitled to the cost 
which they might have to incur for 
' carrying gravels from the quarry site 
to the Railway siding. Ordinarily, 

would have accepted this contenticn of 
learned Counsel for the appellant, but 
as the rate of Rs. 18/- per 100 Cft. was 
also for supply at the Railway siding, 
in allowing deductions, the charges for 
carrying gravels from the quarry site 
to the Railway siding have also to be 
taken into account; if they are not to 
be taken into account, then the price 
of the gravels at the quarry site shall 
have.to be taken into consideration and 
in doing that the charges for carrying 
gravels from the quarry site to the 
Railway siding shall have to be deduct- 
ed from the price at the rate of Rs. 
18/- per 100 Cft. The net result in 
either case will be the same. But learn- 
ed Counsel for the appellant further 
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argued that the profit which the con- 
tractor might have made in making 
supply at the rate of Rs, 12/~ per 100 Cft. 
(Vide Ext. A (2)) shall have to be exa 
cluded from consideration as the de- 
fendants are not entitled to any deduc- 
tion as profits, There appears sub- 
stance in this contention of learned 
Counsel for the appellant. D.W. 1 in 
his examination-in-chief has said that 
the rate of raising gravels was Rs. 6/- 
per 100 Cft. and carting charge upto 
Railway siding was Rs. 4/- or Rs. 5/- 
per 100 Cft. and that the profit of the 
contractor was Rs. 2/- per 100 Cft. in 
the above. If the rate of raising at Rs. 
6/-, carting charge at Rs, 4/- and profit 
at Rs. 2/- per 100 Cft. are added to- 
gether the total comes to Rs. 12/- per 
100 Cft., the -charge mentioned in Ext, 
A (2). In my opinion, therefore, the 
defendants are entitled to a deduction 
at the rate of Rs. 10/- per 100 Cft. only 
and not at the rate of Rs. 13/8/- per 100 
Cft. as found by the court below. They 
are also nct entitled to any deduction 


of the amount which the appellant 
might have paid as sales tax, 
21. At this stage, I would like 


to deal with another argument of learn- 
His sub- 
mission was that by production of their 
account books, the defendants could 
have very well proved the actual costs 
incurred by them in raising gravels and 
carrying them from quarry site to the ` 
Railway siding. As they have not done 
that, they are entitled to no deduction. 
As observed earlier, the evidence of D. 
W. 1 is supported by Ext. A (2), and 
Ext. A (2) bears the signature of the 


appellant which shows that the rate 
was approved by him. It is not there- 
fore, a case where the defendants 


should not be allowed any deduction 
because they have not produced their 
account books. Allowing deduction at 
the rate of Rs, 10/- per 100 Cft, from 
Rs. 18/-, the price of the said quantity 
of gravels, I hold that the appellant is 
entitled to damages at the rate of Rs. 8/- 
per 100 Cft. 


22. The only question which re- 
mains to be considered now is the ex- 
tent of personal liability of defendants 
3 and 4. The court below has not made 
defendant No, 4 liable for any damages 
because there was no reliable evidence 
that he worked independently. That 
does not appear to be a good ground 
for not holding him Hable. A person 
who assists a wrong-doer even if he 
does not work independently is also 
liable for damages. In his written 
statement, defendant No. 4 did not deny 
that he did not quarry and raise gra- 
vels; rather paragraph 12 of his writ- 
ten statement runs as follows*—~ 
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“That the statements made in para- 
graph 13 (a) are all incorrect. This 
defendant has been carrying on the 
business of quarrying, digging, stacking 
and removing stones for several years 
long before the institution of the suit 
and has stacked vast quantity of stones 
on the northern side of the Railway line 
as well as in the quarries in Patnaik- 
sole, Sargachhira and Kokapara Nar- 
Singarh and he obtained permits from 
defendant No. 3 the real owner of the 
mines.” 


He also did not examine himself to deny 
the statement of the appellant that he 
also used to work together with his bro- 
ther, defendant No. 1. His brother (de- 
fendant No. 1) who examined himself 
as D. W. 4 admitted that defendant No. 4 
used to work stones and he (witness) 
had seen him (his brother) working in 
village Betiharia. In my opinion, there- 
fore, defendant No. 4 is equally liable 
for damages as defendants 1 and 2 are 
and the suit ought to have been decre~ 
ed as against him as well. 


23. The court below has not made 
defendant No. 3 liable for any damages 
on the ground that defendant No. 3 
never went to the spot. This also does 
not appear to be a good ground for dis- 
allowing damages against defendant 
No. 3. In his additional written state- 
ment filed on 16th December, 1963. de- 
fendant No. 3 stated that he issued per- 
mits to defendants 1, 2 and 4 for gra- 
vels on payment of royalty at the rate 
of -/6/- annas per 100 Cft. and the ap- 
pellant’s claim for damages at the rate 
of Rs. 18/- per 100 Cft. was preposter- 
ous. Impliedly, he admitted that he 
was liable to damages at the rate of 
-/6/- annas per 100 Cft. Mr. S. C. Ghose 
in support of his contention that defen~ 
dant No. 3 is equally liable as other de- 
fendants placed reliance on passages in 
Articles 177 and 179 of Clerk and Lind- 
sell on Torts, Thirteenth Edition, which 
say that if one of a number of joint 
tortfeasors, or of several  tortfeasors 
causing the same damage, is sued alone, 
he is Hable for the whole damage, 
though he did but a small part of it 
and if cause of action against each tort- 
feasor is the same and the same evi- 
dence will support an action against 
each of them, they are joint tortfea- 
sors. He also relied on passages in Arti- 
cles 1077, 1078, 1079 and 1101 of the 
said book. Article 1077 says that con- 
version is an act of deliberate dealing 
with a chattel in a manner inconsistent 
with another’s right to his possession or 
his right to the possession of it and to 
be liable the defendant need not intend 
to question or deny the plaintiff’s rights; 
it is enough that his conduct is incon- 
sistent with those rights, Article 1078 
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enumerates various modes of conversion 
including when property is wrongfully 
taken and is dealt with in such a man- 
ner which constitutes a denial of title 
in the person entitled to the property. 
Article 1079 says that anyone who deals 
with goods in a manner inconsistent 
with the right of the true owner is 
guilty of a wrongful conversion;. pro~. 
vided there is an intention on the part 
of the person so dealing with them to 
negative the right of the true owner 
or to assert a right inconsistent there- 
with. According to Article 1101, there 
may be a conversion of goods, ‘even 
though the defendant has never been 
in possession of them, if he has acted 
in such a way as to deny absolutely the 
right of the owner or to assert a right 
which is inconsistent with the owner’s 
right. Applying these principles. Mr. 
Ghose submitted that defendant No. 8 
was a joint tortfeasor along with other 
defendants and liable for damages with 
them. He also relied on the decision 
in Brooke v. Bool, (1928 AU ER 155). 
In this case, the tenant of a lock-up 
shop requested her landlord. who liv- 
ed on adjoining premises communicating 
internally with the shop, to visit the 
shop occasionally at night to see that 
everything was secure. A lodger com-« 
Plained one night to the landlord of a 
smell of escaping gas. which he believ- 
ed came from the shop, and both went 
to investigate. A gas pine, terminating 
in a burner accessible from the floor, 
ran down the wall of the shop. The 
landlord examined the lower part of 
the pipe with a naked light, and lit the 
burner, but found no leakage there, The 
lodger got on the counter of the shop 
and proceeded to examine the upper 
part of the pipe, also with a naked light. 
An explosion followed, and the tenant’s 
goods on the premises were damaged. 
The landlord was also held liable on 
the ground that the lodger was his 
agent and that the undertaking con- 
stituted a joint tortious enterprise. In 
another case relied on by Mr. Ghose, 
the case of Doe v. Harlow. ( (1838) 113 
ER (KB), 724) it was held that in tres- 
pass for mesne profits, a verdict may 
be found against defendant, though he 
never actually occupied during the time 
of the trespass. In that case, the de- 
fendant lawfully underlet to a tenant a 
premises. When the defendants and 
tenant’s interest became determined and 
right of possession vested in the plain- 
tiff, the tenant held on and the defen- 
dant continued to receive rent of him 
and declared him to be his tenant when. 
plaintiff damanded possession. The de- 
fendant was found liable for damages, 
In my opinion, defendant No. 3 being a 


joint tortfeasor is also liable for damages 
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to the same extent as other deferdants 
are liable. 

24. In the result, I allow thə ap- 
peal in part and modify the decree of the 
court below. The appellant is ertitled 
to a decree for damages in respect of 
32000 Cft. of gravels at the rate of Fs. 8/- 
per 100 Cft. He is also entitled tọ his 
costs of the court below proportionate 
to his success against all the cefen- 
dants. He is entitled to his costs o2 this 
Court as well against major defendants 
appearing in and contesting the appeal. 


SHIVESHWAR PRASAD SINHA, J.: 


25. I agree. 


Appeal partly allowed. 


AIR 1972 PATNA 239 (V 59 C 64) 
B. D. SINGH, J. 


Anand Mishra and others, Petitioners 
v. The Bihar School Examination Eoard, 
Patna, and others, Respondents. 

Civil Writ Jurisdiction Case No. 1819 
of 1970, D/- 8-10-1971. 

Constitution of India, Article 226 — 
Examinees having vo right to appear at 
the examination — No mandamus to pub- 
lish their results can issue. 

Where examinees were allowed to 
fill up examination forms and pay exa- 
mination fees subject to the condition 
that they should recoup.the deficit in 
percentage of attendance before com- 
mencement of the examination but they 
did not get it recouped it was held that 
the permission to deposit fees and issu- 
ance of admission card being subject to 
condition which they failed to fulfil 
they had no right to appear at the exa- 
mination and hence the writ of minda- 
mus could not issue to the authcrities 


to publish their results. AIR 197) SC 
1039, Dist. (Para 5) 
Cases Referred: Chronological Paras 


(1970) AIR 1970 SC 1039 (V 57) = 
(1970) 3 SCR, 266, Bcard of High 
School and Intermediate Educa- 
tion U. P. v. Kumari Chittra 
Srivastava 

Mojibul Haque. for Petitioners: Tara 
Kant Jha (Standing Counsel No. II and 
Debeshwar Prasad Jha, for Respondents. 

ORDER :— This application under 
Articles 226 and 227 of the Corstitu- 
tion of India by the 27 petitioners is 
for issue of a writ of mandamus direct- 
ing the respondents to publish the re- 
sults of the petitioners of teachers «rain~- 
ing school examination, held from 22nd 
to 26th July, 1969. 

2. In order to appreciate the 
points involved in the application. it 
will be necessary to state certain facts 
which have been stated by the peti- 
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tioners in their application as well as 
the supplementary affidavit and the 
counter-affidavit filed on 


behalf of 
respondents j to 3. The petitioners 


were the students of the Teachers 
Training School, Madhopatti, in the 
District of Darbhanga, and they had 
undergone a course of two years of 
training for the purpose of obtaining 
certificates of training. The aforesaid 


School is controlled by the Bihar Exa- 
mination Board, Patna (respondent No. 1), 
hereinafter to be referred to as the 
“Board”, After completing the two 
years course, the petitioners along with 
several other students appeared at the 
final examination on the dates mention- 
ed above. According to the petitioners, 
they had completed 75 per cent of the 
lectures during the course of the two 
years training and were entitled to 
appear at the said examination. They 
filled up the examination forms and de- 
posited the examination fees, which were 
accepted by the principal of the school 
and the Board. They also received 
their admit cards duly issued by the 
Board for appearing at the said exami- 
nation and they appeared at the said 
examination. The results of some of 
the students who had appeared at the 
said examination were published on 
12-1-1970 and a second list of success- 
ful students was published on 30-1-1970. 
The results of the petitioners. however, 
were not published, The principal of 
the school (Respondent No. 4) orally 
informed the petitioners that their re- 
sults were withheld by the Board on 
the ground that their attendance in the 
classes was less than 90 per cent, al- 
though they had passed the said exami- 
nation. 


3. In the supplementary affida- 
vit, the petitioners further stated that 
they were informed by the principal of 
the school (Respondent No. 4) that he 
had received letter No. 251 dated 19-5~ 
1969 from the Board by which the 
Board had permitted the students, in- 
cluding the petitioners, who had com- 
pleted 75 per cent of the lectures to 
appear at the said annual examination. 


The petitioners also enclosed a copy 
of the admit cards Annexure “I” to 
the supplementary affidavit. In para-« 


graph 8 of the supplementary affidavit 
they further stated that the principal 
neither informed them that they had 
to complete 90 per cent of the lectures 
mor made any arrangement for classes 
to enable them to complete 90 per cent 
of the lectures. 


4. In the counter-affidavit filed 
on behalf of respondents 1 to 3. it has 
been stated that the total number of 
working days in each session, according 
to the syllabus. is not less than 225 
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days and the minimum percentage of 
attendance required is 90 per cent. De- 
ciency in attendance due to illness ete. 
has to be made up during holidays, if 
necessary. They also enclosed an ex~ 
tract from the syllabus for teachers 
training school in Bihar, as Annexure 
“A” to the counter-affidavit. It was 
further stated that by circular letter 
dated 19-5-1969, the Board had convey~ 
ed to all the principals of Teachers Train- 
ing Schools that the candidates with 
shortage of attendance up to 15 per cent 
intending to appear at the annual exa- 
mination 1969 might be sent up. But 
such candidates having less than the 
prescribed 90 per cent of the attendance 
but having 75 per cent or more might 
be allowed to fill up the forms and de- 
posit the fees by the 30th of May 1969 


on the condition that they would make - 


up the deficiency by attending the classes 
between the date of -filling in the 
forms and the commencement of ‘the 
examination. The principals were also 
instructed to make arrangements for 
holding special classes for such candi- 
dates, and to ensure that there was a 
reasonable probability of the concerned 
candidates recouping and that the prin~ 
cipals would also certify that the rea- 
sons for the shortage were valid. A 
true copy of the letter dated 19-5-1969 
was annexed as Annexure “B” to the 
counter-affidavit. In paragraph 6 of 
the counter-affidavit it is categorically 
stated that the petitioners did not fulfil 
the instructions contained in Annexure 
“B”. It is further stated that the Board 
had repeatedly communicated to the 
principals that they had to follow _ the 
instructions contained in Annexure “B”, 
as mentioned in letter dated 28-6-1969, 
which is Annexure “C” to the counter- 
affidavit, 


5. Learned counsel appearing on 
behalf of the petitioners contended that 
‘gince the petitioners had deposited the 
examination fees and admit cards were 
issued to them by the Board, the latter 
was not justified in withholding their 
examination on the ground that they had 
not completed 90% of the lectures- 
He submitted that the principal (Res- 
pondent No. 4) did not make any ar- 
rangement for the extra classes and, 
therefore, the petitioners were_ not at 
all responsible for not recouping the 
shortage. He further submitted that 
‘the. petitioners had no information Te- 
garding the instruction which the prin- 
cipal had received from the Board. In 
that view of the matter, he urged that 
it is a fit case where this Court should 
direct the respondents to publish their 
results. In order to support his con- 
tention, learned counsel relied on a 


decision of the Supreme Court reported 


A. I. Re 


in Board of High School and Interme- 
diate Education, U. P. v. Kumari Chit- 
tra Srivastava, (AIR 1970 SC 1039). In 
my opinion, the facts of the reported 
case are not identical to those of the 
instant case. It may be pointed out that 
in „paragraph 4 of the reported decision 
it is clearly mentioned that the substance 
of the letter to the principal of that 
Institution was that .the shortage in 
lectures was due to the lecturer tak- 
ing leave. Besides, in the case which 
their Lordships were considering, the 
Board was empowered to condone the 
deficiency in attendance. In the instant 
case, learned counsel for the petitioners 
has failed to point out if the Board has 
any power to condone the deficiency in 
attendance. Further, in that case the 
principal had recommended condonation 
of the deficiency in attendance, but in 
the instant case there is no such re- 
commendation. Further, submission of 
learned counsel for the petitioners, that . 
they had no knowledge about the in- 
struction which the Principal had re- 
ceived from the Board, does not appear 
to be correct. It will be apparent from 
paragraph 2 of the main application of 
the petitioners that they were aware 
of letter dated 19-5-1969 as they have 
clearly stated that the students, includ~ 
fng the petitioners, were informed by 
the principal of the school through 
letter No. 251, dated 19-5-1969 receiv- 
ed from the Board. This letter is no 
other letter than the one which has 


‘been enclosed as Annexure “B” to the 


counter-affidavit. Besides, the petitioners 
cannot plead ignorance of the syllabus, 
an extract of which has been enclosed 
as Annexure “A” to the counter-affida~ 
vit. The petitioners have not stated in 
their application that they had approach- 
ed the principal for arranging extra 


classes for the petitioners so that 
they might recoup their shortage 
of percentage in lectures. It may 


further be noticed that even the depo- 
sit of fees and issuarice of admit card 
by the Board would be of no avail to 
the petitioners as they were subject to 
the petitioners recouping the shortage 
in attendance. Since they had failed to 
do so, they had no right to appear at 
the examination. If they had no such 
right, their application for issuance of 
direction to the respondents .to publish 
their results fis also not entertainable. 


Ge In the resulf, there fs no 
merit In this application which has got 
to be dismissed. In the circumstances 
of the case, however, there will be no 
order as to costs, 

Te Before I part with this appli- 
cation, I consider that it is desirable for 
the respondents to make arrangements 
for extra classes for the petitioners so- 
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that they may recoup their shortage in 
attendance and thereby they may be 
able to appear at the next session, :f it 
is permissible under any of the rules 
or regulations of the Board. 

Petition dismissed. 
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‘AIR 1972 PATNA 241 (V 59 C 63) 


S. ANWAR. AHMAD AND B. D. 
SINGH, JJ. 


Mt. Koki and others, Appellants v. 
Chetwa Chamar and others, Respondents. 

A. F. A. D. No. 625 of 1967, D/- 
' 13-9-1971, from appellate decree of 
Harihar Charan Choudhary, Sub J., 
Hazaribagh, D/- 10-6-1967. 


(A) Specific Relief Act (1877), S. 9 
~ In a suit for declaration of title and 
recovery of possession, the plaintiff 
even if he fails to prove his title but 
proves his prior possession will be given 
a decree for recovery of possession if 
the defendant is a trespasser pure and 
simple. (Para 5) 


(B) Specife Relief Act (1877), S. 9 
— Suit for possession can be brought 
beyond six months. (Para 5) 


Cases Referred? Chronological Faras 
(1952) AIR 1952 Pat 314 (V 39) = 

ILR 30 Pat 1007, Govind Dutta 

v. Jagnarain 5 
(1950) AIR 1950 Pat 222 (V 37) = 

31 Pat LT 100, Subodh Gopal 

v. Province of- Bihar 5 
(1927) AIR 1927 Pat 1 (V 14) = 

ILR 5 Pat 765, Bodha Ganderi 

v. Ashloke Singh 5 
{1924) AIR 1924 Pat 709 (V 11) = 

78 Ind Cas 228, Akal Ahir v. 

Baijnath Das 5 
(1917) AIR 1917 Cal 4€9 (V 4) = 

20 Cal WN 773, Ram Chandra 

Si v. Ramanmani Dasi 5 
41917) AIR 1917 Pat 546 (V 4) = 

2 Pat LJ 280. Sahodra Kuer v. 


Gobardhan Tiwari 5 
(1911) ILR 33 All 174 = 7 All LJ 

1078, Lachman v, Shambhu 

Narain 5 


Braj Kishore Prasad IT, K. N. Chaou- 
bey and Yogesh Chandra Verma, for 
Appellants; Ram Nandan Sahay S-uha, 
Lala Sachindra Kumar and G. M. Sahai, 
for Respondents. 


ANWAR AHMAD, J.:— This appeal 
by the defendants arises out of a suit 
for declaration of title and recovery of 
possession in respect of plots Nos. 2766 
and 2767, measuring 0.47 and 0.05 
acres, respectively, under Khata Na, 92 
of village Jarmunney, P. S. Bagodar, in 
the District of Hazaribagh, and for m2sne 
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fathers of the respondents. 
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profits from the date of ~ dispossession 
till the date of recovery of possession. 


2e The case of the plaintiffs-respon- 
dents was that Khata No. 92 belonged 
to Tulo Barhi and Doman Barhi who 
were recorded as such in the Record of 
Rights and after their death, their heirs 
came to have possession over the same. 
As the recorded tenants were short of bul- 
locks, they gave the land to the respon- 
dents for temporary cultivation, who came 
to be se in the Record-of-Rights as 
under-raiyats; but shortly thereafter, these 
under-raiyats oe up possession in favour 
of the recorded tenants who came in 
direct cultivating possession of the same. 
The further case of the respondents was 
that the suit land was settled by Doman 
and Budhan, as Kartas of the joint family, 
with the fathers of the respondents on tak- 
ing a salami of Rs. 15/- and at an annual 
rental of Rs. 1/10/-. This was followed 
by a Hukumnama which was granted in 
token of the aforesaid settlement. The 
respondents thereafter constructed a resi- 
dential house on a portion of the land in 
suit and cultivated the other portion ap- 
pepe its usufruct. In 1959, the ap 
pellants instigated certain persons to drive 
out the respondents from possession and 
asserted their own status on the basis of 
the under-raiyati entry in the Record-of- 
Rights. A proceeding under Section 144, 
Code of Criminal Procedure, cropped up 
which was later converted into a proceed- 
ing under Section 145, Code of Criminal 
Procedure. It was decided against the 
respondents by order of the Court dated 
the 28th July, 1962. The present suit was 
filed by the respondents on the 28rd De- 
cember, 1963. 


3. The defence of the defendants- 
appellants was that the suit was not main- 
tainable; it was barred by Hmitation and 
it also suffered from defect of parties. The 
giving up of possession by the then tenants 
was denied by the appellants. They also 
denied the settlement in favour of the 
The _ receipt 
and the Hukumnama relied upon by the 
respondents were said to be all spurious 
and manufactured. 

have held 


: The Courts below 

that neither the respondents nor the ap 
pellants had title to the land in suit in the 
apea of being under-raiyats, but they 
have decreed the suit on the finding that 
the respondents were in possession of the 
disputed plots from 1936 onwards up to 
1962 when the dispute as to possession 
cropped up between the parties. They 
have also found that the respondents were - 
in possession up to the 28th July, 1962, 
when they were dispossessed on account 
of the judgment passed in the proceeding 
under Section 145, Code of Criminal Pro- 
cedure. 


- 5, Mr. Braj Kishore Prasad II in 
a brief bat suttle argument has contend- 


y 
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ed, on behalf of the appellants, that the 
Courts below have erred in the eyes of 
law in decreeing the suit of the respon- 
dents in spite of the finding that the title 
of the respondents was not proved. Ac- 
cording to Sand counsel, if a suit has 


to be brought for mere possession, it has- 


to follow the provisions of Section 9 of 
the Specific Relief Act (old) which pro- 
vides a period of six months for this pur- 
pose from the date of dispossession. Ac- 
cording to learned counsel, as the respon- 
dents failed to prove their title, their suit 
for declaration of.title and confirmation of 
possession could not be decreed in the 
eyes of law. In suppor of his submission, 
learned counsel relied upon the cases oœ 
Lachman v. Shambhu Narain, (1911) ILR 
83 All:-174 and Ram Chandra Sil v. Ra- 
manmani Dasi, 20 Cal WN 773 = (AIR 
1917 Cal 469). Both these cases are Full 
Bench decisions of the Allahabad and Cal- 
cutta High Courts, respectively. But, so 
far as this Court is concerned, the matter 
is settled by a series of decisions that in 
a suit for declaration of title and recovery 
of possession, even if - the plaintiff 
{fails to prove his title but proves his 
prior possession and that the defendant in 
the suit is a trespasser, the plaintiff will 
be given a decree for recovery of posses- 
sion as against the defendant who is a 
‘alata pure and simple. In Sahodra 


Kuer v. Gobardhan Tiwari, AIR 1917 Pat . 


546 it was laid down by Chamier, C. J. 
‘and Sharfuddin, J. that a suit for posses- 
sion can be brought beyond 
and Section 9 of the Specific Relief Act 
was no bar to the maintainability of the 
suit. Their Lordships also held that a per- 
son having possession over a piece of land 
even though short of statutory period is 
entitled to recover possession from a tres- 
passer who has come in possession by oust- 
. ing him from possession. Similar view was 
expressed by another Bench of -this Court 
in Akal Ahir v. Baijnath Das, AIR 1924 
Pat 709 and it was laid down that if a 
person was in possession of the land even 
without title thereto he could not be suc- 
cessfully tumed out by another person 
who also had no title and if such a thing 
should happen the person first in posses- 
sion was entitled to be put again in pos- 
session even if he failed to. prove that he 
had a title to the land. Dawson Miller, 
C. J., who agreed to the main judgment 
which was delivered by Mullick, F., laid 
down the Proponen of law in the follow- 
_ ing guiding lines: 


“There is abundant authority for the 
proposition that if a person is in possession 
of land even without title thereto he can- 
not be successfully turned out by another 
person who also had no title, and if such 
a thing should happen the person first in 
possession is entitled to be put again in 

a 


ossession even if he should fail to prove 
that he had a title to the land.” 


. Lalnarayan v. Amereshwari 


six months. 


D/- 7-3-1969. 


A. I. R. 


The next case on the point is Bodha Gan- 
deri v. Ashloke Singh, AIR 1927 Pat L 
To this judgment also Sir Dawson Miller. 
C. J. was a party and his Lordship laid 
down the proposition of law in the follow- 
ing words: 


“As between two persons who aré 

unable to make out a valid title one is in 
possession and has been in possession for 
several years. He is suddenly dispossessed 
by another who has no better title than 
the person whom: he dispossesses, in fact 
he has no title at all. the circumstan- 
ces it seems to me that the plaintiff is 
entitled to be restored to possession of thig 
tree. The defendants had no right what- 
ever to dispossess him nd, if they do, 
whatever may be his title he clearly can seek 
the aid of the Court to be put back in such 
possession as he had, before being dis- 
possessed by those who had no title.” 
To the similar effect is the. decision in 
Subodh Gopal Bose v. Province of: Bihar, 
AIR 1950 Pat 222. The matter was again 
agitated before this Court in Govind Dutta 
v. Jagnarain Dutta, AIR 1952 Pat 314 and 
it was laid down that possession is good 
title against all but the true owner and 
a person in peaceable possession of land 
has, as against every one but the true 
owner, an_interest capable of being inherit- 
ed, devised or conveyed. 


f : The aforesaid discussion makes 
it clear that the courts below were right 
in coming to.the conclusion that in spite 
of the respondents’ failure to prove their 
title, as they had remained in possession 
for more than twelve years, they were en- 
titled to get a decree for possession as 


against the appellants who had -come in 
possession by evicting them on the 28th 
July, 1962, and had no title in them. 


There is no merit in this appeal. It is ac- 

cordingly dismissed. 
B. D. SINGH, J.:— 7. I agree. 
Appeal dismissed. 
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B. N. JHA, J. 
Lalnarayan Prasad and another, A 
pellants v. Amereshwari Pd. Narain Sin 


‘and another, Respondents. 


A. F. A. D. No. 257 of 1969, D/- 
8-9-1971, from order of Rameshwar Pra- 
sad Tandon, 8rd Addl. Sub-}., | Chapra, 


(A) Bihar Tenancy Act, S. 26 — De- 
volution of occupancy right on death — 
The property of’ a Hindu Mahant dying 
intestate without leaving any kindred but 
leaving behind his disciple will pass to his 
disciple and hence the operation of 
section is not attaracted in such case. 

(Para 8) 
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(B) Civil P. C. (1908), O. 9, R. & — 
Bar to second suit —— Not applicable to 
redemption suit — As the cause of action 
în the redemption suit is recurring even if 
the fresh suit is dismissed under O. 9, R. 8 
the second redemption suit is not barred 


under the provisions of the Rule. AIR 
1950 FC 1, Rel. on. (Para 4) 
Cases Referred: - Chronological Paras 


(1950) AIR 1950 FC 1 (V 87) = 
1949 FCR 484, Subba Rao v. 
Matapalli Raju 5 
Kailash Roy and Kamla Prasad Roy, 
for Appellants; Balbhadra Prasad Singh 
and Nagendra Rai, for Respondents. 


JUDGMENT :— The present appeal 
by the plaintiffs arises out of a suit for 
redemption filed by them for redemption 
of zerpeshgi bond dated the 19th Sertern- 
ber, 1916 executed by Chatur Bhagat alias 
Gopal Das in favour of D. M. Risdel, pro- 
prietor of Gopalpur Indigo Factory. The 
plaintiffs alleged that Gopal Das died with- 
out any kindred. His interest in the land 
mortgaged passed to the Mahanth of Ri- 
saura Math. According to the case of the 
laintiffs, Chatur Das became Bairagi and 

ecame the Chela of Narsingh Das. He 

began to live in the Math itself. After 
he became the Chela of Narsingh Das, he 
was called Gopal Das. After the ceath 
of Narsingh Das, Gopal Das became the 
Mahanth of Risaura Math and after his 
death his Guru-bhai Tulsi Das became the 
Mahanth, after whose death Ramparemi 
Das became the Mahanth. After the 
death of Ramparemi Das, his Chela Keshav 
Das (defendant No. 8) became the Ma- 
hanth of Risaura Math, who became en- 
titled to the suit land. He transferred. the 
suit land to the plaintiffs by virtue of the 
registered sale deed dated the 24th 5ep- 
tember, 1949. On the basis of their pur- 
chase the present redemption suit had 
been filed.. It may be mentioned here that 
the plaintiffs had already filed title suit 
No. 180/17 of 1958/57. In that case the 
plaintiff thought that there was some for- 
mal defect, therefore, an application was 
filed by him for withdrawal of the suit 
under the provision of Order 23, Rule 1 
of the Code of Civil Procedure with per- 
mission to file a fresh suit. The prayer of 
the plaintiff was allowed subject to pay- 
ment of Rs: 20/- as cost to the contesting 
defendants by the 2Ist November, 1959. 
. Unfortunately, the cost was not paid. On 
the 2lst November, 1959, no ste was 
taken by the plaintiff. The defendan- fil- 
ed hazri. Therefore, the prayer for per- 
mission to withdraw the suit with permis- 
sion to file a fresh suit was refused and 
as no step had been taken on that Jate, 
the suit itself was dismissed for default. 
Thereafter a second suit for redemotion 
has been filed on the 19th August, 1961. 

2. The plaintiffs’ ‘suit was decreed 
by the trial court but the lower appellate 
court has reversed the judgment on two 
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grounds, namely, that in the absence of 
any contract the property of Chatur Bha- 
uld pass 


pat alias Gopal Das wo to - the 
andlord under Section 26 of the Bihar 
Tenancy Act and secondly the present 


suit is -barred under the provisions of 
Order 9, Rule 9 of the Code of Civil Fro- 
cedure. Hence, the plaintiffs have come 
up to this Court. 


3. Learned. counsel for the appel- 
lants contended before me that the judg- 
ment and the decree of the court of ap- 
peal below could not be sustained in law 
on the aforesaid two grounds. ‘In my 
opinion, the contention of the learned 
counsel for the appellants is well foynded 
and must be accepted. 


4. Section 26 of the Bihar Tenan- 
cy Act provides as follows:— 


“If a raiyat dies intestate in respect 
of a right of occupancy, it shall subject to 
any custom to the contrary, descend in 
the same manner as other immovable pro- 
perty: l 

Provided that in‘ any case in which 
under the law of inheritance to which the 
raiyat is subject his’ other property goes . 
to the Crown, his right of occupancy shall 
be extinguished.” 

Therefore, for the application of Section 
26 of. the Bihar Tenancy Act it is neces- 
sary to find out as to whether the property 
of Gopal Das could be inherited by some 
one under the Hindu law by which suc- 
cession to his property is governed. Ad- . 
mittedly Gopal Das died without any 
kindred. From the recital of the mort- 
gage deed it is clear that Chatur Das was 
the Chela of Narsingh Das of Risaura 
Math. Article 57 of the Mulla’s Hindu 
Law provides for succession in such a case. 
Article 57 (1) lays down as follows:— 


“In default of kindred, the property 
of a deceased Hindu, even though he be’ 
a Sudra, passes to his preceptor, if there 
be no preceptor, to his disciple; and i 
there be no disciple to his fellow-student. 
In determining who is a preceptor, a dis- 
ciple or a fellow-student, the Court will 
only consider the imparting of purely reli- 
gious instruction,” 

Nothing has been pointed cut to me that 
the rule of Jaw as laid down by Mulla is 
incorrect. The trial court found that the 
property of Gopal Das went to Ramparemi 
Das and from the latter it passed on to 
Keshav Das. But the lower appellate 
court has taken the view that though 
Chatur Das became the disciple of the 
Mahanth of Risaura Math, the title could 
not pass to the said Mahanth for the 
simple reason that Sections 58 and 59 of 
Mulla’s Hindu Law, debar a preceptor 
and co-disciple or a fellow-student from 
inheriting the properties of a Sudra Bairagi 
as distinguished om a Yati and Sanyasi. 

the opinion the lower appellate court 
Chatur Das had been a Gir astha Sadhu 
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_ throughout his life ‘and that he had ` not 
renounced the world or the worldly affairs 
or his properties and house by entering 
into the community of religious order call- 
ed ‘Bairagi’ and that on his death, his pro- 
erties devolved not on his spiritual heir 
but on the landlords by reason of the ad- 
mitted position that he had died without 
leaving any kindred. As stated above, 
- Article 57 e. clearly applies in the case 
ofa deceased Hindu, who died without 
leaving a kindred, but leaving behind a 
preceptor or disciple or a fellow-student. 
The court below, therefore, has not examin- 
ed this case from correct stand point. He 
has to find out as to whether Chatur Das 
died leaving behind any of the persons as 
mentioned in Article 57 (1) to succeed to 
his properties. In the absence of any 
such persons the operation of Section 26 
of the Bihar Tenancy Act is attracted. 
Therefore, in my opinion, the court below 
has not approached the case from. right 
point of view. 
4-A. The lower appellate court is 
also not correct in holding that the second 
suit is barred under the provision of Order 
9, Rule 9 of the Code of Civil. Procedure. 
Rule 9 (1) runs as follows:— 
“Where a suit is wholly or partly dis- 
missed under Rule 8, the plaintiff shall 
be precluded from bringing a fresh suit 


in respect of the same cause of action. But 


he may apply for an order to set the dis- 
missal aside, and if he satisfies the Court 
that there was sufficient cause for his non- 
appearance when the suit was called on 
for hearing, the Court shall make an order 
setting aside the dismissal upon such 
terms as to costs or otherwise as it thinks 
' fit, and shall appoint a day for proceeding 
with the suit.” 


(The above underline has been given. 


by me). 


5. The aforesaid rovision only 
bars a second suit if brought on the same 
cause of action: but if the cause of action 
is different, there is no prohibition in law 
for bringing a second _ suit, subject, of 
course, to the law of limitation. Learned 
counsel for the appellants contended be- 
fore me that in a.redemption suit the 
mortgagor has got recurring cause of ac- 
tion. Therefore, even if the suit was dis- 
missed under Order 9, Rule 8 of the Code 
of Civil Procedure on the previous occa- 
sion the plaintiff cannot be precluded from 
bringing a fresh redemption suit | where 
the plaintiff has got a fresh cause of action 
every moment. In mmpport of his conten- 
tion reliance was placed on a decision of 
the Federal Court in the case of Subba 
= Rao v. Mattapalli Raju, AIR 1950 FC 1, 

where it was held that provisions like 
Order 9, Rule 9 or Order 28, Rule 1 would 
not debar the mortgagor from fling a 
second suit for redemption because, as in 
a partition suit the cause of action in a 
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redemption suit was a recurring one. The 
cause of action in each successive action, 
until the right of redemption was extin-` 

ished or a suit for redemption was time 
arred,, was a different one. It was fur- 
ther pointed out that where in a suit for 
redemption on the day fixed for argument 
the Court was informed that the plaintiff 
was not proceeding with the case and 
Court interpreted it as a case not of with- 
drawal but of abandonment and dismissed 


the suit with costs, and thereafter the 
pen brought a second suit for re- 
emption, in such a case, it was held, 


plicable but as the first suit was not based 
on the same cause of action, the second 
suit could not be held to be barred under © 
the provisions of Order 9, Rule 9 of the 
Civil Procedure Code. The contention of 
the learned counsel for the appellant is 
well founded and must be accepted. 
Therefore, in my opinion, the court below 
is wrong in holding that the present suit 
is barred under the provision of Order 9, 
Rule 9 of the Code of Civil Procedure. 


5-A. For the reasons stated above, 
the appeal is allowed, the Pe and 
the decree of the court of appeal below 
are hereby set aside and the case is re- 
manded to the court of appeal below for 
a fresh decision in the light of the obser- 
vation made and in accordance with law. 
In the circumstances of the case there will 
be no order as to costs. 

Appeal ailowed. 


the poe of Order 9, Rule 8 was ap- 
th 
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SHAMBHU PRASAD SINGH AND 
SHIVESHWAR PRASAD SINHA, Jj. 

The State of - Bihar, Appellant v. 
Lohra Toppo and others, Respondents. 

A. F. O. D. Nos. 462 to 466 of 1964, 
D/- 27-7-1971, from order of Abu Naser 
Mohd. Quamruddin Khan, 2nd Addl. Judi- 
cial Commr. of Chotanagpur, Ranchi, D/- 
22-6-1964, 


Land Acquisition Act (1894), S. 9 — 
Notice under — Notice meant for father, 
served on son, father being dead — Notice 
not properly served and case not hit by 
S. 25 (2) — (X-Ref.— S. 25 (2)). 


There is no law under which notice 


meant for the father who was by then 
dead can be served on the son without 
roperly bringing him on record as the 


egal heir and representative of the deceased 
father. Such a service is no service in the 
eye of law and consequently such a case 
is not hit by S. 25 (2). (Para 6) 

K. P. Verma, Govt. Advocate, for Ap- 


ellant; L. K. Choudhary and S. K. Chow- 
ary, for Respondents. i 
S, P. J. :— This batch of five .- 


appeals arises out of judgment and decree 


KO/LO/F616/71/DGB/BNP 


ALR ` 


' 1972 
dated 22-6-1964 passed by the learned 
2nd Addl. Judicial Commissioner of Chota- 
magpur, Ranchi, under which he revised 
the compensation awarded to the claim- 
ants, namely, the respondents, by the Col- 
lector. First Appeal No. 462 arises ow 
of Land Acquisition Case No. 87/190 ož 
1963/64, First Appeal No. 463 arises 
of Land Acquisition Case No. 40/193 of 
1963/64, First Appeal No. 464 arises 
of Land Acquisition Case No. 42/1938 ož 
1963/64, First Appeal No. 465 arises ou: 
of Land Acquisition Case No. 41/188 ož 
1963/64 and First Appeal No. 466 arise: 
out of Land Acquisition Case No. 39/193 
of 1963/64, the claimants in the respective 


cases being Lohra Toppo, Budhwa Oraon, 
Sobha Oraon with two others, Gondla 
Oraon and Etwa Oraon. The contentiou 


of the parties in this court beiag common, 
all these appeals are decided by a commor 
judgment. 

2, The facts giving rise to thesə 
appeals lie in a short compass. 

4.63 acres of land in village Kadru, 
which is situated within the Doranda Noti- 
fied Area of Ranchi Town was acquired 
for construction of quarters for forest stafi. 
The notification relating to the acquisition 
was published in the Bihar Gazette on th2 
25th of September, 1961 and the value af 
the acquired land was fixed at the rate 
Rs. 3,700/- per acre. Notices under Sec 
tion 9 of the Land Acquisition Act were 
admittedly served on Lohra Toppo, Etw2 
Oraon and Gondla Oraon, who also filed 
their claim petitions in pursuance of such 
notice. According to them, the land should 
have been valued at the rate of Rs. 36,000 
per acre. Service of notices on the claim- 
ants in the other two cases, namely, Budh- 
wa Oraon and Sobha Oraon and others is, 
however, disputed. According to the de 
fendant-appellant, the State of Bihar, oro- 
per service of notice had been made oa 
them and yet they did not file any clain 
petition “under Section 9 of the Land Ac- 
quisition Act. According to the respon 
dents, however, there was no proper ser- 
vice on them and, therefore, notwithstand- 
ing the non-filing of claim petitions, their 
cases were not hit by the provisions cf 
sub-section (2) of Section on of the Land 


Acquisition Act. 

3. Before the ‘Judicial Commis 
sioner, the claims on behalf of the clair- 
ants-respondents were contested om two 


grounds:—— 


(i) that the claim for enhanced com- 
pensation was hit by the provisions of suk- 
section (2) of Section 25 of the Land Ac 
quisition Act at least in the cases of Budk- 


wa Oraon and Sobha Oraon and others 


(Land Acquisition Case No. 40/198 cf 
1963/64 and Land Acquisition Case Nc. 


42/193 of 1963/64); and 


i) that the valuation of the land f=- 
ed by the Collector at the rate of Rupes 
8,700/- per acre was fair and reasonable. 
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The learned ‘Judicial Commissioner 
found no merit in either of these two con- 
tentions. He found that claim petitions 
were duly filed in respect of three of the 

d Acquisition Cases and so far as Land 
Acquisition Case No. 40/198 of 1963/64 
and Land Acquisition Case No. 42/198 of 
1963/64 were concerned, although no 
claim petition had been filed in them, . 
there was no service of notice under Sec- 
tion 9 of the Land Acquisition Act at least 
on some of the claimants in these cases 
and consequently, their claim for enhanced 
compensation could not be hit by Section 
25 of the Act. With regard to the ques- 
tion of valuation, he found that the land 
was situated on the outskirts of the Ranchi 
Town and although it was surrounded by 
Paddy fields on all sides without any ap- 
proach road, yet its mature was such that 
its value at the rate of Rs. 8,700/- per 
acre was definitely inadequate. The learn- 
ed Judicial Commissioner took into consi- 
deration sale prices obtained on sales of - 
certain lands in the vicinity evidenced by 
Exts. 1 (b) and B. In terms of the value 
paid before the Sub-Registrar for the lands 
covered by Ext. 1 (b), the value per acre 
of the land should have been Rs. 15,000/- 
and according to the value paid for the 
land under Ext. B, the valuation came to 
a little over Rs. 9,000/- per acre and he 
thus fixed the value of the acquired land 
at the rate of Rs. 11,100/- per acre. 

4, Mr. Verma, appearing for the 
appellant, submitted that the court below 
erred in entertaining the claim petitions on 
behalf of the claimants in the Land Ac 
quisition Cases Nos. 40/193 and 42/198 
inasmuch as notwithstanding a proper ser- 
vice of notice under Section 9 of the Act 
on them, they did not file any petition 
claiming higher compensation. He fur- 
ther submitted that having regard to ‘the 
location of the land and its nature and 
also the fact that the average value per 
acre in terms of the average of the sale 
price between two of the sale deeds. Exts. 
l (b) and B, being a little over Rs. 9,000/- 
only, the court below had erred in valuing 
the acquired land at the rate of Rupees 
11,100/- per acre. Mr. L. K. Choudhary, 
who appeared for the respondents, sup- 
ported the value of the land as fixed by 
the court below and also the validity of 
the order entertaining the claim for en- 
hanced compensation in respect of the 
claims in cases Nos. 40/198 and 42/193. 

K. I do not find any infirmity in 
the order of the learned Addl. Judicial 
Commissioner either on the question of 
maintainability of the claim for enhanced 
compensation in the aforesaid tvro cases or 
on the question relating to the valuation 
of the land acquired. 


There is no dispute that the claimants 
in the other three cases had duly filed 
their claim petitions under Section 9 of 
the Act. The dispute is only with regard 


. point. 


946 Pat. [Prs. 5-8] 


to the claims under cases Nos, 40/193 and 
42/193. 
6. Mr. Verma, appearing for the 


appellant, referred to the evidence of Sobha 


Oraon, claimant in case No. 42/193 where- 
in he had stated that although he had 
received notice under Section 9 of the 
Land Acquisition Act, he did not file any 
petition objecting to the compensation 
awarded. The learned Judicial Commis- 
sioner observed that in case No. 42/193 
the claimant was not only Sobha Oraon, 
but also Sadhu and Bandhana and the ser- 
vice report of the notice under Section 9 
showed that the notice was’ served only on 
one of the three, namely, Sobha. There 
was no mention in the service report that 

6 said notice had been served on Sadhu 
and Bandhana also. Thus, the claim of 
Sadhu and Bandhana for enhanced com- 
pensation could not be hit by sub-sec. (2) 
of Section 25 of the Land Acquisition Act 
and since the award was an indivisible 
one, if it could be interfered with in res- 
pect of two . of them, such interference 
would enure to the benefit of Sobha also. 


With regard to the claim under case. 


No. 42/193, the learned Judicial Commis- 
sioner observed “no service report or any 
writ of notice under Section 9 has been 
brought on record to prove service of 
notice on them”. I find by reference to 
the service reports in this case, which are 
Exts. E(3) and J(8) that the notice was 
sent to Budhwa Oraon, but he being dead, 
the process-server served the: same on his 
son, Bijla Bhagat. I am not aware of any 
law under which a notice meant for the 
father who was by then dead could be 
served on the son without the son having 
been properly brought on the record as 
legal heir and representative of the de- 
ceased father. Thus although notice under 
Section 9 was received by Bijla Bhagat, 
son of Budhwa Oraon, such a Service is 
no service at all in the eye of law and 
consequently, the case of the claimant under 
case No. 40/193 is also not hit by sub-sec- 
tion (2) of Section 25 of the Land Acqui- 
sition Act. The first contention raised by 
Mr. Verma, therefore, fails. 


7. Coming now to the question of 
valuation, here also I think the leamed 
Judicial Commissioners valuation of the 
acquired land is valid and proper. 


As stated earlier, although the acquir- 
ed land is surrounded by paddy fields, yet 
its location being in the Doranda Notified 
Area in the Ranchi Town and not far 
away from the main road, the acquired 
land had definitely certain advantages at- 
tached to it. On the question of valuation, 
the claimants examined P. Ws. 1, 2, 8, 5, 6 
and 8, who are six claimants in respect 
of their lands, which were also acquired. 
The State of Bihar has examined one wit- 
ness, O. W. 1, Kameshwar Singh on this 
From the evidence of the claim- 
ants’ witnesses and the witness on behalf 
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A. I. R. 
of the State of Bihar, one fact clearly 
emerges that the lands acquired are not 
very much removed from the Ranchi- 
Chaibasa main road. ~ According . to the 
claimant’s witnesses, the acquired lands 
were at a distance of nearly 50 yards from 
tbat road. According to O. W. 1, however, 
the land lay at a distance of about 400 
yards from the State road. Notwithstand- 
ing the disparity about the distance of the 
acquired lands from the main road, as ob- 
served earlier, the lands acquired are not 
far removed from the main road. This is 
itself a great advantage. 


. Now on the question as to what 
should be the valuation of the acquired 
lands, the evidences on the record consist 
of certain sale-deeds of lands lying in vil- 
lage Kadru itself. | According to Ext. I, 
which was a sale-deed of 9.44 Kathas of 


plot No. 917. The value pe acre worked 


out to Rs. 42,000/-. Similarly, in accord- 
ance with Ext. 1A, which was a sale-deed 
between Gopa Chand Sen and Nemi 
Chandra in respect of four kathas and odds 
of land, the valuation worked out at 
Rs. 86,000/- per acre. If these two sale- 
deeds are relied upon, the valuation of the 


acquired lands, would have ` been much 
more than what has been fixed by the 
learned Judicial Commissioner. He how- 


ever, rightly observed that these two sale- 
deeds could not be taken into considera- 
tion, because they represent sales of 
Chaparbandi lands, which the lands ac- 
uired were not.: These two sale-deeds 
though have been discarded ' for deter- 
mining valuation of the acquired lands 
would still give an idea as to the value of 
the lands situated in the village in which 
the acquired lands were situated. The most 
relevant document, however, .is a sale-deed, 
dated 6-2-1961, Ext. Ib:under which one 
Seraj Khan sold six kathas of land to Bibi 
Baburun Nisa and even if the consideration, 
which was paid. before the Sub-Registrar 
was taken into consideration, the value of 
the said lands would work out at Rupees 
15,000/- per acre. Admittedly, this land 
is in close proximity of the lands acquired 
and bears the same character also. The 
notification under Section 4 in respect of 
the acquired lands being also only a few 
months later, namely on 25-9-1961 and the 
sale-deed having come into being on the 
6th February, 1961, it is indeed a safe 
guide for determining the value of the ac- 
quired lands. 


Mr. Verma, appearing for the State of 
Bihar, submitted that the sale value of a 
small plot of land as evidenced by Ex. (1b) 
could not be a determining factor - for 
finding out the value of the lands acquired 
and another plot of Jand sold vide-Ext. B 
indicated the average price per acre at 
Rs. 9,000/- only. 


8. I do not find any merit in the 
aforesaid contention. The sale of land 
evidenced by Ext. B was on the 18th of 


1972 


e date of acquisition of the land in quez- 
tion, the value of the lands had definitely 
gone up as is obvious on looking at the 
sale prices received under Exts. 1, 1A and 
l(b). I, therefore, think that Mr. Vermas 
argument that the value of the acquired 
lands should not be determined on tke 
basis of the sale deed Ext. 1 (b) cannot ke 
accepted. Keeping therefore, the sae 
prices obtained under Ext. 1 (b) and afte 
making proportionate adjustment to the 
price obtained under Ext. B, I am of tke 
opinion that the learned Judicial Commis- 
sioner rightly determined the value of tke 
acquired lands at Rs. 11,100/- per acre. 


9. Both the contentions raised ky 
Mr. Verma, appearing for the State af 


Bihar, having failed, the appeals fail 
are dismissed with costs. 
SHAMBHU PRASAD SINGH, J.:— 


10. I agree. : 
: Apoeals dismissed. 
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N. L. UNTWALIA AND AKBAR HUS- 
, SAIN, JJ. 

Kripal Singh, Petitioner v. The Staze 
of Bihar and others, Respordents. 

Civil Writ Jur. Case’No. 248 of 1963, 
D/- 28-7-1971. 

Constitution of India, Article 311 — 
Upgradation of posts — Right of incum- 
bent to promotion. 


Where on upgradation of posts of B- 


Gradé nurses as A-Grade the io- 
cumbent etitioner a male nurse 
holding e post of B-Grade nure 


was promoted as A-Grade nurse but 
was not allowed to draw the emoluments 
of A-grade nurse, it was held that on up- 
gradation of the post the imcumbent peti- 
tioner automatically got promoted to A- 
grade post and as the promotion was not 
made dependent on consideration of his 
character roll or other material or screen- 
ing of his case, the petitioner was entitled 
to draw the emoluments of A-grade nurs. 

(Paras 6, 7) 


Sudhirchandra Ghose ard P. K. JosH, 
for Petitioner; Tarakant Jha, Standirg 
Counsel, for Respondents. 


ORDER:— The petitioner in this cass, 


, at the relevant time, was a B-Grade mae 


nurse, working in the Patna Medical 
College Hospital at Patna. The State Gov- 
emment decided, accordin to the peti- 
tioner’s case, to upgrade all the 59 posts 


of B-Grade nurses in the said Hospital -o 
A-Grade. This would appear from a cory 
of the letter the State Government to tke 
Accountant General, Bihar (Annexure ‘2’) 
There were 17 posts of B-Grade nurses :n 
the Darbhanga Medical College Hospital 


KO, LO/F448/71/MNT/BNP 


Kripal Singh 
June, 1960, and in between that date and ` 


‘College Hospital to T. B. 
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and all the 76 posts were upgraded to 
A-Grade from the Ist April, 1964. It ap- 
pears, due to one reason or the other, the 
petitioner was not in the good books of the 
authorities concerned. He was not allow- 
ed to draw the emoluments payable to 
A-Grade nurses. An order was made by 
the Assistant Director’ of Health Services, 
Bihar, on the 17th December, 1964 (a 
copy of which order is Annexure ‘2’), trans- 
ferring the petitioner from Pata Medical 
Hospital, at 
Koelwar. In this order it was in- 
dicated that although he was being 
transferred to a vacant post of A-Grade 
Nurse but he would get his pay ete. in 
accordance with the scale payable to a 
B-Grade Nurse. The Petitioner, because of 
the illness of his wife, went on leave for 
some time and eventually joined | the 
Koelwar T. B. Hospital on the 2nd 
March, 1965. He made several representa- 
tions to the Government, sometimes him- 
self and sometimes through his wife, to 
treat him A-Grade and to pay him emolu- 
ments of A-Grade Nurse. The Government 
or its officers, who are Respondents 1 to 4 
in this writ application, did not dispose of 
his representations. 


3. One more fact may be stated at 
this stage, that some adverse remarks said 
to have been made in the years 1962-64 
were communicated to the petitioner in 
December, 1964, when he was on leave. 

copy of these remarks is Annexure ‘6’ to 
the writ application. In answer to one of 
the representations sent by the wife of the 
petitioner, a letter was sent by the Assis- 
tant Director of Health Services, Bihar, on’ 
the 19th November, 1966. (a copy of which 
is Annexure ‘T to the writ application), 
stating therein that because of the adverse 
remarks in the character roll of the peti- 
tioner he could not be put in ‘A’ Grade. 


3. The petitioner has obtained a 
rule from this Court against the respon- 
dents to show cause as to why Annexure ‘6’ 
and ‘7’ be not quashed and why the petitioner 
be not treated to be a Grade ‘A’ Nurse in 
the nursing cadre, by issue. of an appro- 
priate writ, order or direction. 


4, A counter-affidavit has been Hl- 
Jed on behalf of the respondents and learn- 
ed Standing Counsel No, 1 has appeared 
to oppose the rule. 


o5. The stand in the counter-affi- 
davit as also in the argument is that the 
posts of B-Grade nurses of the Patna Medi- 
cal College Hospital had been upgraded to 
A-Grade, but all B-Grade Nurses, who had 
been posted against those posts had not 
been promoted. The petitioner was not 
promoted from B-Grade to A-Grade and, 
therefore, he cannot claim to bə treated in 
that grade. 


the argument 


n our opinion, 
of the petitioner 


6. I 
put forward on behalf 


248 Pat. 


that he was put in A-Grade because of 
the Government order contained in An- 
néexure ‘4’ is well founded and must be ac- 
cepted as correct. The stand on behalf 
of the Government is not tenable in law. 
All the 59 posts of B-Grade Nurses in 
Patna Medical College Hospital, as also 17 
such posts in the Darbhanga Medical Col- 
lege Hospital were upgraded and an extra 
cost of Rs. 46,581/- was sanctioned by 
the Government. 
diture given in Annexure ‘£ would indicate 
that the difference of cost in B-Grade and 
A-Grade Nurses was Rs. 612.25 paise per 
annum, and, for 76 B-Grade Nurses’ a 
the sum sanctioned was Rs. 46,581/-, 
which is exactly the difference of costs re- 
jquired for all the 76 posts. When the 
posts were upgraded, there was no ques- 
tion of promotion of the incumbent to the 
posts. The incumbent automatically got 
promotion and from B-Grade Nurse, he or 
she became A-Grade Nurse. It seems to 
us that due to one reason or the 
other, as we have said above, the peti- 
tioner was not in the good books of the im- 
mediate bosses and, therefore, they did not 
allow him to draw the emoluments of A- 
Grade Nurse. There is nothing in An- 
nexure ‘F to indicate that the authorities 
were justified in law in doing so. On the 
upgrading of the post held - by the peti- 
tioner, and, without any reservation of any 
right to scan or. screen his case, in the 
~ leyes of law, he came to hold the 
an A-Grade Nurse from the -Ist April, 1964, 
amd became entitled to the emoluments 
payable to that Grade Nurse. 


7. It is not necessary in this case 
for us to examine the propriety or impro- 
priety of the adverse remarks made against 
the petitioner, as contained in Annexure ‘6’, 
nor is it necessary to go into the question 
of the alleged mala fide in that regard. 
That question would have been pertinent 
if we could’ persuade ‘ourselves to accept 
the arguments put forward on behalf of 
the State Government that the promotion 
of the petitioner from B-Grade to A-Grade 
depended upon the consideration of his 
character roll or other materials. It was 
not so. 
= $. In the result, we alow. the 
appa ann and hold that the petitioner is 
holding the post of an A-Grade Nurse since 
the Ist April 1964, and direct the respon- 
dents to treat him as such. It is not neces- 
sary, nor advisable, in this writ applica- 
tion, to quash either Annexure ‘6’ or An- 
nexure “7, as prayed for by the petitioner. 
In the circumstances, there will be no 
order as to costs. 


Petition allowed. 


Nasiban v. Managing Officer, E. P. (Sinha C. J.) 


The statement of expen- . 


ost of. 


A.L. RB. 


AIR 1972 PATNA 248 (V “59 C 69) 
U. N. SINHA, C. J. AND K. B. N. 
SINGH, J. 


Mt. Nasiban and others, Petitioners v. 
The Managing Officer Evacuee Property 
and others, Respondents. 


Civil Writ Jur. Case No. 
1968, D/- 29-4-1971. 

(A) Administration of - Evacuee Pro- 
perty Act (81 of 1950), S. 46 (a) — Civil 
Court's jurisdiction to entertain suit for ttle 
in property declared as evacuee property 
— Bar to. (Para 2 


(B) CG. P. C., S. 9 — Jurisdiction of 
Civil Court — Ouster of under S. 46 (a), 
Admn. of Eva. Prop. Act (31 of 1950). 

ara 2) 

(A+B) Civil Court has no jurisdiction 
to entertain any suit or decide upon any 
question relating to title of property de- 
clared to be evacuee prope on proof of 
migration of its owner to Pakistan. . 

(Paras 2, 8) 

(C) C. P. C., S. 11 — Res judicata — 
m= Applicability. (Para 3) 

Principle of res judicata does not be- 
come attracted to finality of conclusions in 
a suit to claim interest in property declared 
as evacuee property, arrived at by a civil 
court which has no powers to entertain 
such suit in view of Section 46 (a), Admn. 
of Eva. Prop. Act (81 of 1950). (Para 8) 
Cases Referred: . Chronological Paras 
(1971) AIR 1971 SC 442 (V 58) = 

(1971) 2 SCJ 555, Gangappa 
Gurupadappa v. Rachawwa 

S. Ali Ahmad, for Petitioners: Nawal 

Kishore Prasad Sinha, for Respondents. 


U. N. SINHA, C. J.:— This applica- 
tion has been filed by the petitioners, pray- 
ing that the orders incorporated in An- 
nexures 1, 2 and 3 of the writ application 
may be quashed by a writ of certiorari and 
respondents Nos. 1 to 4 be restrained from 
interfering with the petitioners’ possession 
by a writ in the nature of mandamus. The 
relevant facts given in the application are 
as follows. It is stated that He etitioners 
have a house at Ranchi and the house and 
certain lands are -in Holding No. 352 in 
the town of Ranchi, the corresponding 
Municipal holding number being 451 in 
Ward No. 2, Plot No. 889. The ee and 
land once belonged to Syed Samad Shah. 
On his death the property was inherited 
by his four sons and four daughters. One 
of the sons was named Jalal Shah. Jalal 
Shah died leaving behind a son, named 
Belal Shah, and a daughter, named Bilquisin- 
nissa. Another son of Samad Shah was 
named Khalil Shah. Khalil and 
Belal Shah sold their shares of the vacant 
land in the holding to petitioners Nos. 1 
2 and 3 and one Mosammat Sahidan, wife 
of petitioner No. 4, and mother of peti- 
tioners Nos., 5, 6 and7by four sale deeds 
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dated the 30th September 1948. There- 
after, four holdings were carved out, 


Nos. 178 (b), 178 (c), 178 P and 178 (e) 
out of Holding No. 352 and the petitoners 
were in possession of the property purchas- 
ed by them. Before the petitioners had 
made their purchases, Holding No. 352 had 
been sold in auction, in execution of < de- 
cree for arrears of rent, but the desretal 
amount having been deposited, the sale 
had been set aside on ¿8rd May 19& on 
full satisfaction. It is stated that for the 
sake of convenience, Holding No. 352 was 
recorded in the name of Bilquisinnissa on 
the records of the Municipality. The lady 
migrated to Pakistan in 1949 and on 29th 
November 1955, the Assistant Custcdian, 
Evacuee Property, Ranchi, respomdent 
No. 2, declared Holding No. 352, includ- 
ing the portions purchased by the peti- 
tioners as evacuee property. A cory of 

is order is Annexure 1. An appeal was 
preferred by Belal Shah against this crder, 
which was rejected on 16th March _956, 
and a copy of the order is Annexure 2. A 
revisional application was filed by Belal 
Shah, which was rejected by the Deputy 
Custodian General on the 8th November 
1956, and a copy of this order is An- 
nexure 8. 


$. Thereafter, the petitioners had 
Filed Title Suit No. 221/45 of 1958/1961 
in the Court of Munsif, Ranchi, for s de- 
claration that Holdings Nos. 178(b), 178(c), 
178(d) and 178(e) of Ward No. 2 anc the 
house standing thereon belonged to the 
petitioners and prayed for permanen- in- 
junction restraining the present respondents 
from interfering with their possession. The 
suit was based on the allegation that notice 
under Section 7 of the Administration of 
Evacuee Property Act had not been given 
either to the plaintiffs or to their pred2ces- 
sors-in-interest and, therezore, the declara- 
tion that the property was evacuee property 
was void and illegal. It is alleged that the 
service of notice under Section 7 on Bil- 
quisinnissa was made beyond the time pro- 
vided by the Act. Present respondents 
Nos. 1 to 4had filed a written-statemert in 
the suit contending that Holding No. 352 
had belonged to Mosammat Bilquisinnissa, 
who had migrated to Pakistan in 1948 and 
in due course the property had been de- 
clared as evacuee property. The sale ceeds 
in favour of the petitioners were said t be 
collusive documents. The suit was decreed 
by the trial court and an appeal in the 
court of appeal below hai failed. Present 
respondents Nos. 1 and 2 had come up to 
this Court in Second Appeal No. 1083 of 
1963, which was decided by a Division 
Bench of this Court on 2nd August 1968 
and the appeal was allowed. A cop7 of 
the judgment of this Court has been given 
as Annexure 4. It was held that the plain- 
tiffs’ suit was barred under Section 46 (a) 
of the Act. After stating all these facts in 
the writ application, all that is said is ‘hat, 
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after the decision of this Court, the autho- 
rities will take steps to dispossess the peti- 
tioners and, therefore, they have no other 
alternative except to file this writ application 
for the prayers mentioned above. In a 
counter-affidavit filed on behalf of opposite 
party, through Sri H. A. Mozaffar, Advo- 
cate, the important points taken are these. 
It is stated that the owner of the property 
mentioned in the writ application was Bibi 
Bilquisinnissa and she ad actually paid 
the decretal amount to the Ranchi Munici- 
pality and her name was mutated in the 
Municipality’s record and she was the 
owner of this property. The sale deeds 
relied upon by the petitioners are said to 
be collusive documents and the orders of 
the authorities under the Evacuee Property 
Act are supported as valid on the facts of 
the case. 


8. The learned counsel for the peti- 
tioners has contended that on the allega- 
tions made by the plaintiffs and the defen- 
dants in the title suit menticned above, the 
trial Court and the first Court of appeal 
had found all the facts in favour of the 
plaintiffs, who are the petitioners in this 
case, and as this Court in the second appeal 
had not reversed any conclusions of fab 
the facts found in the civil suit are final 
and conclusive and, thereore, the disputed 
hd dal had belonged to the petitioners 
and when they had not been given notice 
under Section 7 of the Evacuee Property 
Act, their properties could not have been 
declared as evacuee property. This con- 
tention does not appear to be valid. This 
Court had held that the suit was not main- 
tainable and, therefore, all conclusions of 
facts arrived at by the two Courts below, 
in the suit, lost all their finality. Accord- 
ing to the learned counsel for the peti- 
tioners, each of the conclusions arrived at 
in the suit, whether by the two Courts be- 
low or by the High Court, was res judi- 
cata between the parties, and reliance has 
been placed on the case of Gangappa 
Gurupadappa v. Rachawwa, reported in 
AIR 1971 SC 442. This contention is un- 
acceptable. As the suit was held by this 
Court not to be maintainable in a civil 
Court, the findings arrived at by the two 
Courts below have no finality at all. In 
any case, the conclusions arrived at by the 
two Courts below cannot be made final 
between the parties in this Court in the 
writ application. On the materials on re- 
cord, the petitioners have not been able to 
prove that the properties had belonged to 
their vendors and that the property declar- 
ed as evacuee property had not belonged to 
Mossammat Bilquisinnissa. As a matter of 
fact, the petitioners made no attempt to 
prove by their writ application that their 
vendors were the true owners of the dis- 
puted P As stated above, after re- 
citin e past history of the case, all that 
has been said in the writ application is that 
the petitioners had no other alternative ex- 
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cept to claim their pro erties by this writ 
application. None of the ‘petitioners has 


sworn the affidavit in suppan of the writ 
application, in order to establish the disput- 
ed facts. The 
some one calling himself as a pairvikar of 
the petitioners. l 

. Ę also appears that the facts 
alleged in the writ application for its suc- 
cess are contradictory to the allegation of 
facts made in the Evacuee 
ease, and that will appear from An- 
nexure l itself. That annexure shows that 
the objector, Belal Shah, had made out a 
case at that stage that Mosammat Biliqui- 
sinnissa. had deposited the entire amount due 
to the Municipality and had saved the pro- 
perty. The case made out at that stage 
was that, after Mosammat _ Biliquisinnissa 
had become a widow she had remarrie 
against the family tradition and after. re- 
marriage she was not given’ possession of 
the holding since 1940. It. was alleged 
that Belal Shah and Khalil Shah had taken 
this property and were paying Municipal 
taxes. Thereafter it was admitted that 
Mosammat ` Bilquisinnissa - had gone to 
Pakistan in 1948. It is, therefore, clear, 
that, in this writ application the petitioners 
cannot possibly succeed on controversial 
facts and as a matter-of fact not even a 
prima facie case has been made out, on 
facts, for a conclusion that the petitioners’ 
vendors had title to the disputed proper- 
ties. For these reasons, the writ applica- 
tion fails and it dismissed, but, under the 
circumstances, without costs. 

K. B. N. SINGH, J.:— 5. I agree. 
Petition dismissed. 





AIR 1972 PATNA 250 (V 59 C 70) 
N. L. UNTWALIA AND S. SARWAR 
ALI, JJ. n 
M/s. Teknarayan Mahesh Prasad and 
others, Petitioners v. The State of Bihar 
and others, Respondents. 


Civil Writ Jur. Cases Nos. 2048 of 


1970 and 18 to 16, 18, 19, 27 to 29 and. 


87 of 1971, D/- 15-2-1971. 

(A) Essential ‘Commodities Act (1953), 
S. 3 (8B) — Constitutional validity — It 
is not violative of either Arts. 14, 19 (1) 
(f), (g) or of Art.’ 81 (2) of Constitution. 
(X-Ref:——Constitution of India, Arts. 14, 19 
(1) (), (g) 31 (2)). (Para 6) 

(B) Essential Commodities Act (1955), 
S. 3 (3B) — Expression “have regard to 
— Expression means, that the provision 
should be taken for guidance only — Fac- 
tors other than those mentioned in section 
e. g. the consumers’ interest can be taken 
into consideration while fixing the price. 


(Para 8) 
(C) Essential Commodities Act (1955), 
S. 3 (8B) — Bihar Rice and Paddy Pro- 
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affidavit has been sworn by ` 


Property Act- 


‘tion of India, Art. 19 (1) (g)). 


; A. I. R: 
curement Order (1970), CI. (2) (a) — If 
price fixed is not illusory or arbitrarily low 
it cannot be declared as violative of Arti-. 
cle 31 (2) of the Constitution on ground 
that it is inadequate. (X-Ref.— Bihar Rice 
and Paddy Procurement Order (1970) 
Cl. 2 (a).) (Para 103 

(D) Bihar Rice and Paddy Procure- 
ment Order (1970), Cl. 3 — Provision for 
sale or delivery to the State Government of 
such quantity of rice of common variety 
equal in weight to 40 per cent. or 25 per 
cent. as the case may be, of all varieties 
of rice dealt with by the miller or the 
wholesale dealer is violative of Article 19 
(1) (g) of Constitution. (X-Ref.—Constitu- 
(Para 18) 


(E£) Bihar Rice and Paddy Procure- 


d . ment Order (1970), Cl. 4 — It is violative 


of Article 19 (1) (g) 
and is invalid. (Para 16) 


(F) Essential Commodities Act (1955), 
S. 3 (2) (f) — Phrase ‘holding in stock’ — 
It is wide enough to include cases requir- 
ing the miller or the wholesale dealer to 
sell to the Government when he is hold- 
ing in stock any quantity of rice not on his 
own account but on account of a third per- 
son whose paddy has been dehusked by the 
miller or has been stocked by the miller as 
commission agent provided the ultimate 
liability to sell has been adequately thrown 
on such third person. ‘ (Para 15) 


= (G) Bihar Rice and Paddy Procure- 
ment Order (1970), Cl. 3 (6) — Power 
under this clause to issue directions has to 
be exercised within ambit of Procurement 
Order — It is not uncontrolled or unbridled 
and violative of Article 14 of Constitution 
(X-Ref.—Constitution, of India, Art. 14). | 
8 E (Para 17) 
(H) Bihar Rice and Paddy Procure- 
ment. Order (1970), Cl. 3 (4) — Provision 
prohibiting the miller . or the wholesale 
dealer from dealing with the balance of 
his stock not only for his fault or failure to 
sell and obtain the release certificate but 
also for the failure and fault of the Gov- 
ernment or their agent, is a very unreason- 
able restriction on his fundamental right 
guaranteed under Article 19 (1) (f) and (g). 
(X-Ref.—Constitution of India, Art. 19 (1) 
(f) and (g)). (Para 18) 
Cases Referred: Chronological’. Paras 
(1970) AIR 1970 SC 564 (V 57) = ; 
(1970) 3 SCR 530, Rustom Cavasjee 
_ Cooper v. Union of India ) 
(1966) AIR 1966 Pat 184 (V 58) = 
1966 BLJR 115, Mohd. Sagiruddin 
v. District Mechanical Engineer, 
= N. E. F. Rlys. Kathihar 
(1887) 19 ỌBD 533 = 56 LJQB 
652, Queen on the Prosecution of 
James Smith v. Vesty of St 
George’s Southwark 
Balabhadra Prasad Singh, Basudeva 
Prasad, Hari Lal Agarwal, Bishwanath 
Agarwal, K. D. Chatterjee, Rameshwar 


of the Constitution 
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Prasad No. 2, M. C. Bharuka, Upendra 
Prasad and B. P. Gupta, for Petitioness (in 
all cases); R. P. Katriar, for Responde=ts. 


. UNTWALIA, J.:— In all these 
eleven writ cases is invclved the question 
of the constitutional validity of the Bihar 
Rice and Paddy Procurement Order, 1970 
(hereinafter called -the Procurement Crder) 
and, therefore, they have been _ heard to- 
gether and are being disposed of 3y a 
common judgment. —Counter-affidavits and 
affidavits in reply could not be filed in all 
the cases but when some of them car2 up 
before us for making an interim order of 
stay, it was agreed on behalf of the peti- 
fioners as also the State that the cocnter- 
affidavits and affidavits in reply filed in 
some would be used in all. There wzs no 
difficulty in adopting this course as there 
are not many questions of fact or any 
special fact involved in any of them. 


2. On the 30th cf October, 1970 
the Governor of Bihar was pleasei to 
make the Procurement Cirder which came 
into force with effect from the Ist Nevem- 
ber, 1970. The preamble states  tha- the 
Governor of Bihar being of the opinion 
that it is necessary and expedient to make 
the Order for maintaining the a tae of 
rice and for securing its equitable dis-ribu- 
tion and availability at fair prices. has 
made it in exercise of the powers tnder 
Section 8 of the Essential Commodities Act, 
1955 (Central Act X of 1955), hereinafter 
called the Act, read with certain not-fica- 
tions of the Government of India, Miristry 
of Food, Agriculture, Community Dev2lop- 
ment and Co-operation with the prior con- 
currence of the Central Government. In 
sub-clauses (b) and (c) of Clause 2 oZ the 
Procurement Order are defined ‘licensed 
wholesale dealer’ to mean “a person nold- 
ing a valid licence as 
under the Bibar  Foodgrains Dealers 
Licensing Order, 1967” and a ‘licensed 
miller to mean “the owner or other 
erson in charge of a rice mill 
olding a valid licence under the Rice Mill- 
ing Industry (Regulation) Act, 195e”. I 
shall do better to quote the whole of 
Clause 8 of the Procurement Order with 
all its sub-clauses and provisos, as I shall 
have to often refer to them for deciding 
the points at issue— 


“(1) Subject to the provisions of sub- 
clause (3) every licensed miller shall sell to 
the State Government at the procurement 
price at his mill-premises such quantity of 
rice of common variety as shall be equal 
in weight to forty per cent of rice of all 
varieties produced or manufactured in his 
rice-mill every day beginning with the date 
of commencement of this order and until 
such time as the State Government other- 
wise direct: 

Provided that a licensed miller shall 
not be liable to sell rice -o the State Gov- 
ernment on the stock of rice producec on 
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account of licensed wholesale dealer from 
the paddy purchased by . the licensed 
wholesale ealer, if the licensed 
miller produce a certificate from the con- 
cerned Sub-divisional Officer to the effect 
that the licensed wholesale dealer has al- 
ready sold to the State Government the 
niy of rice or paddy liable to be sold 
y him on that stock under tbis order: 


Provided further that a licensed miller 
shall be liable to sell rite to the State Gov- 
ernment on the stock of rice produced on 
account of the persons E a to under 
sub-clause (8), only such quantity of rice of 
common variety as shall be equal in weight 
to twenty-five -per cent of rice of all 
varieties so produced. 


(2) Every licensed wholesale dealer 
shall deliver to the State Government at 
the procurement prices’ at business- 


premises such quantity of rice of common 
variety as shall be equal in weight to— 

(a) forty per cent. of all varieties of 
rice produced or got milled from paddy in 
stock on the date of commencement of 
this Order, or coming into his custody or 
possession after the commencement of this 
Order, and 

(b) forty per cent. of all varieties of 
tice parepases by him or coming into his 
custody or possession for sale or disposal 
through him on commission basis or in 
any other manner every day beginning with 
the date of commencement of this Order 
and until such time ‘as the State Govern- 
ment otherwise direct: 

Provided that a licensed wholesale 
dealer shall not be liable to sell rice to 
the State Government on the stock of rice 
purchased by him from a licensed miller or 
another licensed wholesale dealer, if he 
produces a certificate from the concerned 
Sub-Divisional Officer to the effect that the 
licensed miller or the other licensed whole- 
sale dealer has already delivered the quan- 
tity tg rice liable to be sold by him on that 
stock. 


(3) A person other than a licensed 
miller or a licensed wholesale dealer, who 
gets any rice milled. in a -rice mill shall 
sell to the State Government at the pro- 
curement price through the said miller, 
such quantity of rice of common variety as 
shall be. equal in weight to twenty-five 
per cent. of rice of all varieties so milled: 

Provided that no levy shall be charg- 
ed in a respect of rice obtained by an 
agriculturist who has produced paddy, or a 
landless labourer who has received paddy 
as wages getting such paddv up to three 
quintals in a week, hulled at a rice mill 
of huller type having not more than one 


huller. 


(4) No licensed’ miller or licensed 
wholesale dealer shall sell or otherwise dis- 
pore of or remove to any other place than 

is usual place of business or storage in 
a particular locali 
less he has sold 


his stocks of rice un- 
e prescribed percentage 
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to the State Government under sub-cl. C 
or sub-cl, (2) as the case may be, and 
obtained a release certificate in token 
thereof in respect of stocks left in balance 


with him. 
. (5) Any person on whose behalf the 
licensed wholesale dealer holds any stock 
of rice, the whole or part of which such 
dealer is required to se 
emment under sub-clause (2) shall, not- 
withstanding any contract or instrument to 
the contrary, not be entitled to recover 
from the licensed wholesale dealer on ac- 
count of the value of the stock so sold 
anything more than the price payable to 
the licensed wholesale ealer under the 
said clause. 


(6) Every person from whom levy is 
due under this clause shall deliver to the 
State Government or their agent the stocks 
of rice required to be sold in such lots, in 
such manner, and at such times as the 
State Government or the District Magis- 
trate or the Sub-Divisional Officer con- 
cerned, may. direct.” i 


Clause 4 deals with levy of paddy and re- 
quires every licensed’ miller and licensed 
wholesale dealer to sell to the State Gov- 
ernment or their agent at the procurement 
price such quantity of paddy- of coarse 
variety as shall be equal in weight to forty 
per cent. of all paddy received by him or 
in stock after the commencement of this 
Order and remaining unconverted into rice 
within three months or such extended time 
as the State Government in special cir- 
„cumstances allow. Under Clause 5 the 
District Magistrate or any other officer 
mentioned therein may by order in writing 
direct any rice miller to convert into rice 
stock of paddy held by the State Govern- 
ment or their agent in such manner andin 
such circumstances as may be specified in 
the direction and at such charge and ex- 
traction ratio as may be fixed by the State 
Government. Power of entry, search and 
seizure has been given in Clause 6 to the 
‘Enforcement Officer’ as defined in sub- 
clause (a) of Clause 2. ‘Procurement Price’ 
has been defined in sub-clause (i) of cl. 2 
to mean the “price as specified in Sch. IV”. 
In Schedule IV the procurement price of 
paddy is given as Rs. 56.25 and that of 
rice at Rs. 95.25 per quintal. Clause 9 
has rescinded the Bihar Essential Food- 
grains Procurement Order, 1969. 


3. It would be advantageous in the 
beginning to refer to the relevant provi- 
sions of Section 8 of the Act, under which 
the Procurement Order has been made. 
Sub-section (1) of Section 8 in terms only 
empowers the Central Government to 
make an order to provide for regulating or 
prohibiting the production, supply and dis- 
tribution of any essential commodity, and 
trade and commerce therein. Without pre- 
judice to the generality of the power con- 
erred by sub-section (1), sub-section (2) 
enumerates the matters which may be pro- 
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vided for in an made under sub- 
section (1), Clause which is— 

“for requiring any person holding in- 
stock any essential commodity to sell the 


order 
(£) of 


whole or a specified part of the stock to . 


the Central Government or a State Gov- 
ernment or to an officer or agent of such 
Government or to such other person or 
class of persons and in such circumstances 
as may be specified in the order.” 
Sub-sec. (8) of Sec. 8 of the Act has made . 
provision for payment to any person who 
sells any essential commodity ‘in compli- 
ance with an order made with reference to 
clause (f) of sub-s. (2) of the price thereof 
as provided in clauses (a), (b) and (c), 
namely, the agreed price where it can be 
agreed consistently with the controlled 
price, if any, or the price calculated with 
reference to the controlled price and in 
absence of either the price calculated at 
the market rate prevailing in the locality 
at the date of sale. Sub-section (8A) was 
inserted in Section 3 by Section 2 of the 
Essential Commodities (Amendment) Act, 
1957 (Central Act 18 of 1957). It pro- 
vides that—- 


“(1) If the Central Government is of 
opinion that it is necessary so to do for 
controlling the rise in prices, or prevent- 
ing the hoarding, of any foodstuff in any 
locality, it may, by notification in the 
Official Gazette, direct that notwithstanding 


anything contained in sub-section (8), the 
price at which the foodstuff shall be sold 


in the locality in compliance with an order 
made with reference to clause (f) of sub- 
section (2) shall be regulated in accordance 
with the provisions of this sub-section.” 

A notification issued under this sub-section 
cannot remain in force for a period ex- 
ceeding 8 months. After an issue of the 
said notification any person who sells food- 
stuff of the kind specified therein will be 
paid the price thereof either agreed or cal- 
culated with reference to the controlled 
price, if any, and failing that, the price 
calculated with reference to the average 
market price preyan in the locality dur- 
ing the perio of 3 months immediately 
preceding the date of the notification. It 
is to be noticed that whereas under cl. (c) 
of sub-section (8) the market rate prevail- 
ing in the locality at the date of the sale 
is the price to be paid to the seller, under 
sub-clause (c) of clause (iii) of sub-sec. (3A) 
is the price to be paid at the average mar- 
ket rate abet ora in the locality during 
the period of 3 months preceding.the date 
of notification. Sub-section (8B) was in- 
serted in Section 8 by Section 2 of the 
Essential Commodities (Amendment) Act, 
1966 (Central Act 25 of 1966). It reads 
as follows— 

“Where any person is required by an 
order made with reference to clause (f) of 
sub-section (2) to sell any grade or variety 
of foodgrains, edible oilseeds or edible 


oils to the Central Government or a State 
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Government or to an officsr, or agent of 
such Government and either notification in 
respect of such foodgrains, edible oilseeds 
or edible oils has been issued under sub- 


section (8A) or any such notification having 


been issued has ceased to remain in 
force by efflux of time, than, notwithstand- 
ing anything contained in sub-section (3), 
there shall is paid to that person suc 
price for the foodgrains, edihle oilseeds or 
edible oils as may be specified in that 
order having regard to— 

(i) the controlled prices, if any, Exed 
under this section or by or under any other 
law for the time being in force for sach 
grade or variety of foodgrains, edible oil- 
seeds or edible oils, and 


(ii) the price for such grade or var sty. 


of foodgrains, edible oilseeds or edible vils 
prevailing or likely to pon during the 
ost-harvest period in the area to which 
that order applies. 

Explanation— For the purposes of 

this sub-section, ‘post-harvest period’ in re- 
lation to any area means a period of four 
months beginning from the last day of the 
fortnight during which harvesting opera- 
tions normally commence.” 
This sub-section provides for payment to 
the seller of such price for the foodgrzins 
as may be specified in the order havin 
regard to the controlled price, if any, sn 
the price for such variety of foodg-min 
which is prevailing during the post-har.est 
period if the order is mace during sach 
period or if it is issued pricr to such period 
then the price which is likely to preail 
during the post-harvest period. Under the 
explanation “post-harvest period’ in rela‘ion 
to any area means a period of 4 months 
which undisputedly in the case of paddy 
and rice in Bihar is the period of Dec=m- 
ber to March in any year. Section 5 of 
the Act empowers Central Government to 
direct by notified order that the power to 
make orders under Section 3 shall, in rela- 
tion to such matters and subject to sich 
conditions, if any, as may be specified in 
the direction, be exercisable also b such 
State Government as may be specified in 
the direction. 

4, Annexures M end N are tue 
copies of G. S. R. 1111 attached to the r- 
ther counter-affidavit filed on behalf of 
the State of Bihar in C. W. J. C. 2043 of 
1970. This is a notification issued by -he 
Central Government in exercise of tkeir 
power under Section 5 of the Act, which 
says that the Central Government direct 
that the powers conferred cn them by sb- 
section (1) of Section 3 of the Act to mzke 
orders to provide for the matters specif ed 
in Clauses (a), (b), (c), (d), (e) (A, Œ), 0, 
(ii) and (j) of sub-section (2) thereof, shall, 
in relation to foodstuffs, be exercisable also 
by a State Government subject to the con- 
dition that before making an order relat- 
ing to any matter specified in the said 
clauses (ay and (c) or (f) or in regard to 
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foodstuffs to 
or in regard to 
any foodstuff, 
the State Gov- 
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distribution or disposal of 
places outside the State 
regulation of transport of 
under the said clause (d), 
ernment shall also obtain the prior 
concurrence of the Central Gov- 
ernment. Thus has come to. be exercised 
the power by the State Government to 
make the Procurement Order for requiring 
the millers and the wholesale dealers to 
sell 40 per cent. of their stock to the 
State Government at the procurement price 
which has been fixed in accordance with 
sub-section (8B) of Section 8 of the Act. 
Petitioners who in some cases are the mil- 
ers and in others the wholesale dealers 
challenge the constitutional validity of the 
Procurement Order on several grounds 
which are more or less common and may 
be summarised as follows— 

(i) The Procurement Order is beyond 
the power of the State Government under 
Section 3 read with Section 5 of the Act 
and in fixing the procurement price they 
have contravened the provision of sub- 
section (3B). 

(ii) Various clauses of the Procure- 
ment Order and the procurement price fix- 
ed therein violate Article 14, sub-clauses (9. 
and (g) of clause ia of Article 19 and 
clause (2) of Article 81 of the Constitu- 
tion of India. 


(iii) Sub-section (SB) of Section $ of 
the Act is constitutionally invalid as it 


violates the provisions mentioned in point 
(ii) above. 


In support of the broad points 
aforesai several sets of arguments 
were advanced on behalf o the 
petitioners which will be dealt with here- 


after in this judgment. Learned Advocate- 
General appeared on behalf of the Union 
of India to combat the attack on the cons- 
titutional validity of sub-section (8B) of 
S. 3 of the Act and Government Plea- 
der II appeared on behalf of the State of 
Bihar to save the constitutional validity of 
the various provisions of the procurement 
order and the price fixed therein. 


5.. Before discussing and deciding 
the points at issue a brief reference to a 
few facts which are generally not in dis- 
pute may be made. According to the peti- 
tioners, there .being no price control in res- 
pect of paddy and rice, the people of the 
State of Bihar are free to sell and purchase 
the same at the prevailing market price. 
The prevailing rate of paddy of common 
variety in December, 1970, which is a 
month of the post-harvest period was about 
Rs. 70/- per quintal and of coarse rice was 


about Rs. 180/- per quintal. The State 
Government have fixed the procurement 
price of rice at Rs. 95.25 per quintal for 


purchase both from the wholesale dealers 
and millers while they, in their turn, are 
selling the same at Rs. 118/-, per quintal 
carrie | earning a profit of Rs. 28/- per 
quintal. The wholesale dealers and the 
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millers do not produce paddy or rice but 
they purchase in open market at fluctuat- 
ing prevailing market price, and their cost 
of purchase is much higher than the pro- 
curement price. The Government have 
fixed the procurement price since the year 
1968 at the same rate of Rs. 95.25 per 
uintal for rice and Rs. 56.25 per quintal 
or paddy. While the rice millers an 
“wholesale dealers have been brought under 
the purview of the Procurement Order, the 
cultivators who produce paddy and nce 
from whom the petitioners purchase in 
open market at the prevailing market price 
are left free to deal with their paddy or 
tice as they choose, and hence the Procure- 
ment Order: violates Article . 14 of the 
Constitution.’ In the counter-affidavit filed 
in C. W. J. C. 14 of 1971 and in a few 
more cases, the State Government have 
stated reasons for fixing the procurement 
price at Rs. 95.25 and Rs. 56.25 for rice 
and paddy per quintal respectively. In a 
nutshell their case is that on the basis of 
the average post-harvest wholesale price, 
which was prevailing in the year 1968-69, 
and keeping in view the consumers’ in- 
terest they have fixed the procurement 
price of. paddy and rice in this year. Ac- 
cording to their case, the prospect of the 
,erop in the year in question is much better 
than the last year when the P 
rices were high - due to ought and 
ailure of crop, and is almost at par with 
the year 1968-69. According to An- 
nexures H and.I the average post-harvest 
price of paddy in the year 1968-69 was 
Rs. 59/-, that for the year 1969-70 was 
Rs. 70-47 and, ia the month of Decem- 
ber, 1970-71, it was Rs. 66-60 per quintal 
while that of rice of coarse variety in the 
year 1968-69 was Rs. 103.60 in 1969-70 
Rs. 127.20 and in the month of Decem- 
ber, 1970-71 Rs. 121.62 per quintal. The 
contention on behalf of the Government is 
that the price fixed by them is reasonable 
and appropriate. 


6. In my opinion, the attack on 
the constitutional validity of sub-sec. (8B 
of Section 8 of the Act is uncalled for an 
unsound. We did not ask the learned 
Advocate-Genera]l to reply to the argument 
ut forward on behalf of the petitioners in 
that regard. If for the purpose of main- 
taining supplies of any essential commo- 
dity, namely, the foodstuff and for secur- 
ing its availability at fair price to the 
public a provision has been made in the 
Act for requiring any person holding in 


stock any grade or variety of foodgrains, 
edible oilseeds or edible oil to sell it to 
the Central Government or to the State 


Government or their officers and’ agents at 
a price to be specified in the order to be 
made for the purpose, the provision by it- 
self neither violates Article: 14 nor does 
it put any unreasonable restriction on such 
person in regard to his fundamental right 
under sub-clause (f) or (g) of Article 19(1) 


T. M. Prasad v. State (Untwalia J) 


A. I. R. 


nor by itself does ‘it lay down such prin- 
ciple which can be sai to violate Arti- 
cle 81 (2) of the Constitution. The guide- 
line is given in sub-section (8B) to fix the 
price taking into consideration the control 
price, if any, and the price which prevails 
or is likely to prevail during the post- 
harvest period. The object is to assess the 
price on the basis of the controlled price, 

any, and the post-harvest price. Sub- 
section (8B) by itself does not fix any 
compensation but it merely provides for 
ies of the amount of compensation in 
the light of what has been provided in that 
sub-section. It is difficult to accept the 
argument put forward on behalf _ of ‘the 
De oner on the basis of the well-known 
ecision of the Supreme Court in the case 
of Rustom Cavasjee Cooper v. Union of 
India, AIR 1970 SC _ 564, popularly known 
as the Bank Nationalisation Case, that the 
rinciples FAS in sub-section (8B) for 

ation of the price in case of a forced 
sale, which may be tantamount to com- 
pulsory acquisition of the foodstuffs, are 
irrelevant or are no principles in law so as 
to enable .this Court to strike down the 
provision of law as being violative of Arti- 
cle 31 (2) of the Constitution. If there be 
a controlled price for the commodity, the 
price. fixed in the Order te pat may 
e higher than the controlled price or may 
be lower, depending upon the post-harvest 
price either prevailing or likely to prevail, 
To choose out such persons who may have 
in their stock only foodstuffs for the pur- 
pose of making an order under clause (f) 
of sub-s. (2) in terms of sub-s. (8B) ofS. 3 
of the Act cannot be held to be discrimi- 
natory, as it is well known by now that 
such persons are a class by themselves and 
can be’ subjected to comparatively severer 
restrictions for the purpose of maintaining 
the supply and making available at fair 
prices the foodstuffs. : 


7. The last point urged on behalf 
of the Do oat; therefore, is rejected as 
being devoid of any substance. ' 


O  &, Coming to the first ground of 
attack, it is to be pointed 

the State Government having been autho- 
tised by the Central Government under 
Seċtion 5 of the Act to make an order for 
the purpose of clause (f) of sub-section (2) 
with prior concurrence of the Central 
Government and they having done so, 
they are competent to fix the price'in ac- 
cordance with sub-section (8B). It is difi- 
cult to accept the argument of the peti- 
tioners that the Procurement Ordér is ultra 
vires the State Government. Their main 
attack seems to be on the fixation of the 
price and that on two grounds— (1) that 
when -there was no controlled price for 
paddy and rice in the State of Bihar, the 
market price prevailing in October, 1970 
when the Order was made or the post- 
harvest a which was likely to prevail 
during the post-harvest period ought to 
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have been fixed and (ii) that the State 


Government have fixed a much | lower 
price. On the basis of the decision in 


Queen on the Prosecution of James Srrith 
v. Vestry of St. Georges, Southwerk, 
(1887) 19 QBD 533, which was cited by 
learned Counsel in one of the cases it was 
argued that the phrase ‘having regard to 
occurring in sub-section (8B) must man 
the fixation of the price as enumerated in 
clauses (i) and (ii) of sub-section (SB). In 
reply, Government Pleader II pan put 
a passage at page 186, paragraph 7 in the 
Bench decision of this Court in Mohem- 
mad Sagiruddin v. District Mechan cal 
Engineer, AIR ‘1966 Pat 184 that ‘the 
words ‘have regard to’ in a statutory pravi- 
sion do not mean that there must be very 
strict compliance with the statutory pravi- 
sion, but that the provision should be 
taken for guidance only.” I am inclined to 
accept the argument put forward on be- 
half of the State, and hold that the expres- 
sion ‘having regard to’ occurring in sab- 
section (8B) of Section 8 of the Act means 
that great weight and dominant regard 
must be attached and given to the con- 
trolled price, if any, and'to the post-Far- 


vest price prevailing or likely to prevail, 
and not the market price at the date of 
the promulgation of the Order. _ It dbes 


not by necessary implication exclude tak- 
ing into consideration other factors. Of 
course, if the price is fixed in disregard of, 
or by not giving due regard to, the said 
price, arbitrarily or mala fide the fixation 
of the price may be knocked down as beng 
in colourable or fraudulent exercise of <he 
power. But if some other factors, namely, 
the consumers’ interest or the like are taken 
into consideration while fixing the price, it 
is difficult to hold that the State Goven- 
ment having not fixed the price prevailng 
during the post-harvest period” promulgat- 
ed the procurement order in violation of 
the requirement of sub-section (2B). 


9. I may point 
this connection: that the Procurem=2nt 
Order was notified on the 80th Octoter, 
1970. Itcame into force from 1st November, 
1970. Naturally, therefore the price o 
Rs. 70/- for paddy and Rs. 130/- for rice 
per quintal which was proves in ‘he 
market in December, 1970 cannot be taken 
to be the price which was likely to prevail 
during that month had the Procurem=2nt 
Order not been made. It is a matter of 
common experience that after promulza- 
tion of the order of the kind prices in -he 
open market are bound to rise. Wholesale 
dealers or millers must have been relic- 
tant to purchase paddy or rice at a mte 
much higher than the one fixed in he 
Procurement Order. The supply from ‘he 
agriculturists must, therefore, be scarty, 
and, thus, for the time being, raising “he 
open market prices. The prices 3m- 
doubtedly fixed are somewhat low as they 
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are not the average post-harvest prevail- 
ing prices — or are even lower than the 


post-harvest prices prevailing in the year 
1968-69. It would, however, be a matter 
of assessment and fixation of prices on the 
basis of the expectation of the crops. It 
may also be pointed out that the Govern- 
ment were to acquire 40 per cent. of the 
stock of rice and paddy at a particular 
price thus enabling the millers and the 
wholesellers to sell the balance of their 
60 per cent. at any price they like. The 
apparent loss od by them in the 
compulsory sale could and would be amply 
indemnified by the extra rise in price of 
the 60 per cent. of the stock. 


10. One of the points urged in 
support of the second ground of attack on 
the Procurement Order is the fixation of 
low price in it. The price fixed is not 
illusory or arbitrarily low so as to enable 
this Court to say that it has been fixed in 
a colourable or fraudulent exercise of the 
ower or so low as to be tantamount to 
e no compensation at al. Un- 
doubtedly, the price fixed is somewhat low. 
That brings in directly the bar in the 
second part of clause (2) of Article 31 of 
the Constitution which says that the law 
which provides for compensation for the 
property acquired if it fixes the amount 
of compensation then no such law shall be 
called in question in any Court that the 
compensation provided by that law is not 
adequate. Coopers case was concerned 
with the principles of compensation. In 
regard to some items of the property ae- 
quired, no ‘principles were laid down; in 
regard to some, irrelevant principles were 
laid down. It was not a case of fixation 
of the amount of compensation. In the 
Procurement Order the price to be paid for 
the compulsory sale or acquisition of rice 
or paddy is fixed. In my opinion, there- 
fore, it is a case of fixation of the amount 
of compensation which may be said to be 
inadequate but the law cannot be declared 
to be invalid merely on that ground. The 
compensation fixed is not arbitrarily low 
or so unjust as to enable this Court to 
strike down the law as being violative of 
Article 81(2) of the Constitution. 


11. It is, no doubt, true that in 
the Procurement Orders of 1968 and 1969 
the State Government of Bihar had impos- 
ed levy not only on the millers and whole- 
sale dealers but also on agriculturists. This 
time no levy has been impose on them. 
The reason stated in the counter-affidavit of 
the State is that from administrative and 
practical point of view realisation of levy 
of foodgrains under levy order was found to 
be very difficult and, therefore, this time 
in the Procurement Order no levy has been 
imposed on the  agriculturists. Although 
one may not agree with the policy of dis- 
tinction made by the State Government, it 
is difficult to hold that the distinction is 
tantamount to discrimination and violates 
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Article 14 of the Constitution. Another 
discrimination which was pointed out is 


the liability of a third person to sell only 
25 per cent. of the rice of all varieties got 
milled by him through a miller while the 
liability of the miller and_ the wholesale 
dealer is 40 per cent. Undoubtedly, it is 
so under sub-clause (8) of clause 3 of the 
Procurement Order and the second proviso 
to sub-caluse (1). But again I am inclin- 
ed to think that it is a matter of the 
olicy of the Government and can be justi- 
ied on the basis of . reasonable classifica- 
tion. 

12. The main difficulty, however, 
in upholding the constitutional validity of 
the Procurement Order comes in because 
of the unreasonable restriction it puts on 
the right of the miller or the wholesale 
dealer to carry on trade or business, res- 
triction which cannot be justified under 
clause (6) of Article 19 as putting reason- 
able restrictions on the exercise of the right 
conferred by sub-clause (g) of clause (1) of 
the said Article. 


13. Under sub-clause (1) of clause 
% of the Procurement Order it is impera- 
tive for every licensed miller to sell to the 
State Government at the procurement price 
at his mill premises such quantity of rice 


of common variety as shall be equal in 
weight to 40 per cent. of rice of ail varie- 
ties produced or_ manufactured in his rice- 


every day beginning with the date 
of commencement of the Order and until 
such time as the State Government other- 
wise direct. Similarly, under sub-clause 
(2) every licensed wholesale dealer has 
been enjoined to deliver to the State Gov- 
ernment at the procurement price at his 
business premises such quantity of rice -of 
cemmon variety as shall be equal in weight 
to 40 per cent. of all varieties of rice pro- 
duced or got milled from paddy in stock 
on the date of commencement of the 
Order and 40 per cent. of all varieties of 
rice purchased by him or coming into his 
cady or possession for sale or disposal 
through him on commission basis or jin 
- any other manner every day beginning 
with the date of commencement of the 
Order and until such time as the State 
Government otherwise direct. By the first 
proviso to sub-clause (1) and the proviso 
to sub-clause (2) provision has been made 
for aes double levy on the same quan- 
tity of paddy or rice. A _ person other 
than a licensed miller or a licensed whole- 
sale dealer, who is not an agriculturist or 
a landless labourer getting such paddy up- 
to 3 quintals in a week, hulled at a rice 
mill af huller. type having not more than 
one huller, has been directed to sell through 
the miller at the procurement price such 
quantity of rice of common variety as_ shall 
be equal in weight to 25 per cent. of rice 
of all varieties so milled. The wholesale 
dealer has been directed to deliver to the 


State Government such quantity of rice 
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of common variety as shall be equal in 
weight to 40 per cent. of all varieties of 
rice purchased by him or coming into his 
possession as commission agent. 'Jnder 
sub-clause (5) of clause 8 any person on 
whose behalf the licensed wholesale dealer 
holds any stock of rice, which he has 
been required to sell to the State Govern- 
ment under sub-clause (2) is not entitled 
to recover from the wholesale dealer on 
account of the value of the stock so sold 
anything more than the price payable to 
the licensed wholesale dealer under the 
said clause. The provision for sale or 
delivery to the State Government of such 
quantity of rice of common variety equal 
in weight to 40 per cent. or 25 per cent., 
as the case may be, of all varieties of rice 
dealt with by the miller or the wholesale 
dealer, in my opinion, is an unreasonable 


restriction which cannot be supported. 
The liability arises every day. Every day 
the miller or the wholesale dealer may 


not deal with rice of common variety. 
third person may not bring to the mill 
pady of common variety so as to enable 
e millér to sell to the State Government 
as against the dehusked ped equal in 
weight to 25 per cent. of rice of common 
variety. A wholesale dealer dealing with 
rice of his principal on commission basis 
may not always have to deal with rice 
of common variety. As a result of the 
restriction imposed under clause 3 on the 
miller and the wholesale dealer, irrespec- 
tive of the fact as to which variety of rice 
has’ been dealt with by him on a particu- 
lar day either on his own account or on 
account of a third person, he has been. re- 
quired to sell or deliver to the Govern- 
ment such quantity of rice of common 
variety as shall be equal in weight to 40 
or 25 per cent. of all varieties of rice 
dealt with by him. To illustrate the gross 
unreasonableness of this restriction, I shall 
ive a few examples. If a miller has de- 
usked, say, 100 quintals of paddy which, 
say, 60 
quintals of fine rice, I do not know how 
the miller will discharge his obligation of 
selling 25 per cent. of 60 quintals of rice. 
A third person who has got his paddy de- 
husked may not have paddy ‘of common 
variety. He will insist on taking delivery 
of the rice of his fine variety. There is 
no provision for any adjustment with him. 
The miller will have to deliver 15 quintals 
of coarse rice, which is called common 
variety, to the State Government at the 
rocurement price. Wherefrom an how 
e will discharge the obligation except if 
possible, by delivering the rice from his 
own stock of coarse rice. For dehusking 
pany of a third person, an unreasonable 
urden has been thrown on the miller 
which at times, apart from resulting in 


great loss to the miller, may not be capa- 
ble of being discharged. Similarly, say, 
a wholesale dealer has got 100 quintals 
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of fine rice in stock on account of = third 
person who appointed the dealer as his 
commission agent. He will have tọ deli- 
ver to the State Government 40 quintals 
of coarse rice as against the 100 quintals 
of fine rice. e third person cannot be 
liable under sub-clause 3 of cluse 8 
while the wholesale dealer will have to 
sell and deliver 40 quintals of coarze rice 
from his own stock. This, again, is a 
patently unreasonable restriction o2 the 
right of the dealer to carry on his trade. 
Even dealing with paddy or rice, on their 
own account, the miller or the wholesale 
dealer will be confronted with situations 
where they will not bs able to discharge 
their daily liability of selling or deivering 
such quantity of rice of common variety 
as shall be equal in habe bs to 40 pe cent: 
of all varieties of rice dealt with by him. 
In the earlier two Procurement Drders, 
similar provisions although . less stingent 
in the matter of percentage- were there. 
Those provisions are under challenge in 
_ different cases. I am not called upon to 
express any opinion in regard to them. But 
it will not be out of place to poin- out 
one distinction between the previous pro- 
vision and the present one, in that there 
was a provision for compounding ani deli- 
very on an agreed basis by the miller or 
wholesale dealer while there is n3 such 
on in the present Proctrement 
Order. I must not be understood to opine 
that if and when such a provision is there, 
it will save it from the attack of unrea- 
sonableness. To me the provisions in the 
Madhya Pradesh Rice Procurement (Levy) 
Order, 1970 and West Bengal Rice Mills 
(Control and Levy) Order, 197) are 
understandable where the provision is for 
procurement of certain percentage of rice 
of all varieties on fixing the proctrement 
price of all varieties. I think the Govern- 
ment would have been well advised either 
to procure by levy certain percentzge of 
common variety of rice only on the stock 
of rice of common variety dealt wih by 
the miller or the wholesale dealer cr cer- 
tain percentage of all varieties of rice ac- 
cording to the stock dealt with br him. 
But the provision as it is, to my mird, has 
got to be struck down as being violative 
of Article 19 (1) (g) of the Constitution 
and not saved by clause (6). I mas clari- 
fy one point here that although in the 
Coopers case dissenting from the 


evious 
view of the Court it has been: helt that 
there may be cases where to hed the 


constitutional validity of a law it has to 
be tested not only with reference to Arti- 
cle 81 (2) of the Constitution but also 
with reference to Article 19, strictly speak- 
ing I have not tested the provision of 
clause 8 of the Procurement Order on that 
principle. On the basis of the decision 
‘fn the Bank Nationalisation Case ard in 
view of what has been said in parezraphs 


P 
58 to 60 at pages 596 and 597 of the 
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stock in c 
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AIR Report, it was argued on behalf of- 
the petitioners that no opportunity was 
given to them when the procurement price 
was fixed on the basis of the price likel 
to prevail during the post-harvest period. 
I do not think t the law contained ia 

e Procurement Order ` can be struck 
down on the ground of violation of Article 
19 (1) (£) or E in regard to the procedu- 
ral matter when, according to me, it has 
stood the test of Article 81 (2). But that 
apart the ground on which I have held 

e law to be violative of Article 19 (1) 


{s) is altogether different and distinct 
om the one discussed with reference to 
Article 81 (2). 


O LM I am also inclined to accept 
thé argument put forward on behalf of 
the petitioners in one of the cases that 
under Section 5. of the Act the Central 
Government had not delegated to the State 
Government all their general powers to 
make the Order under sub-section (1). 
Only such powers under that section were 
delegated as were enumerated in some of 
the clauses of sub-section (2) including 
clause (i). That being so, the State Gov- 
ernment could not travel beyond their 
power under clause (f) in making the 
Order in question. Clause (f) in terms 
can require any person holding in stock 
any essential commodity, in this case paddy 
or rice, to sell a specified part of the stock 
to the State Government. In other words, 
under clause f) a person holding in stock 
all varieties of rice cannot be required to 
sell a specified part of the whole by deli- 
vering a particular variety of rice. Either 
the whole must relate to the particular 
variety of rice or the specified part must 
relate to the entire variety of rice in stock. 
It is plain that a person holding in stock 
wheat cannot be required to sell such 
quantity of rice as to be equal in weight 
to 40 per cent. of the wheat. So also 
when the entire variety of rice is dissect- 
ed, the specified part required to be sold 

i to the stock of that 
Part. But it is not necessary to decide 
is point finally in this case. 


15. It is also argued on behalf of 
the petitioners in some cases that requir- 
ing the miller of the whclesale dealer to 
sell to the Government when he is held- 
ing .in stock any quantity of rice not on 
his own account but on account of a third 
a whose paddy has been dehusked 

y the miller or has been. stocked by the 
miller as commission agent, is also beyond 
the power conferred on the- State Govern- 
ment. under clause (f) of sub-section (2) 
of Section 3 of the Act. I am not pre- 
pare to accept this sl ety as sound. 

my onini the phrase “holding in 
use (£) is wide enough to cover 

such cases provided the ultimate Habili 
to sell has been adequately thrown on suc 


third person, which, in this case, for the 
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reasons stated above, has been adequately 
thrown. ; 


16. 





of levy of paddy is also unconstitutional 





the Constitution. 


I7. An attack was made on sub- 
clause (6) of clause 3 that it has given un- 
controlled and unbridled power to the 
State Government or to the District Magis- 
trate or to the Sub-divisional Officer to 
issue any direction under the said clause 
to- any person from whom . levy is due 
under clause 3. In my opinion, this is. not 


t 


so. The power given to the State Gov- 


emment or to the District Magistrate or 
to the Sub-divisional Officer has got to be 
within the ambit of the Procurement 
Order; it cannot travel beyond it. What- 
ever is done further by them, is not any 
art of the legislative function but is pure- 
y executive. And, as a matter of fact, 
detailed instructions have been issued as 
will appear from annexure L (C. W. J. C. 
No. 14 of 1971) dated the 6th of Novem- 
ber, 1970, a letter from the Secretary to 
the Government to the officers concemed 
for execution of* the pou emea plan. It 
would be seen from these instructions that 
provision has been made to appoint the 
Food Corporation of India as the agent of 
the State Govemment for accepting the 
delivery and making payments. I am, 
therefore, not inclined to hold sub-clause 
(6) as being violative of Article 14 of the 
Constitution. i 


18. But that brings me to another 
infirmity in clause 3 as under sub-clause 
@) of that clause any miller or wholesale 
ealer has been restrained from selling or 
otherwise disposin of his. stock of rice 
unless he has sold the prescribed percent- 
age to the State Government under sub- 
clause (1) or sub-clause (2) as the case 
may be and has obtained release certifi- 
cate in token thereof in respect of stocks 
left in balance with him 
L it would appear that delivery is to be 
made weekly. But that apart, in mv 
‘opinion, it is a very unreasonable restric- 
tion on the right of the miller or the 
wholesale dealer not to deal with the 
balance of bis stock of rice unless he has 
sold the prescribed percentage to the State 
Government and obtained the release certi- 
ficate. It is a matter of common experi- 
ence that sale may not be effected in time 
and release certificate obtained for no 
fault of the miller or the wholesale dealer. 
The Government agency, not infrequently; 
may be at fault. To prohibit the miller or 
the wholesale dealer from dealing with 
the balance of his stock not only for his 
fault or failure to sell and obtain the re- 
lease certificate but also for the failure 
and fault of the Government or their agent, 
to my mind, is a very unreasonable res- 
triction on his fundamental right guaran- 
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On a parity of reasoning the 
provision contained in clause 4 in respect . 


jas being violative of Article 19 (1) (g) of 


From annexure . 


ALR, 
teed under Article 19 (1) (f) and (g). In 


this connection, a comparison with a simi- 
ar provision in the earlier - Levy Orders 
will be of use. In clause 14 of the Bihar 
Essential Foodgrains Procurement Order, 
1968 it was provided:— 


_ “Where the Sub-divisional Officer ig 
satisfied that any rice-miller, including the 
owner of a single huller rice-mill, has re- 
fused or failed to sell to the Government 
at his mill premises, the quantity of rice 


‘due from him under this Order, it shall 


be lawful for him, after giving: the rice- 
miller including the owner of a single 
huller rice mill an opportunity of being 
heard, to order the seizure of the quantity 


Specified to be sold by him to the Gov- 


ernment under clause 18 of this Order 
from the stock held by him. In such cases 
also, the rice miller including the owner 
of a single huller rice-mill from whom the 
stock is acquired, shall be paid price of 
rice in accordance with the provisions of 
sub-clause (2) of clause 13”. . 


Similar provision was ‘there in clause 18 
in case of failure of . wholesale dealer. 
Identical provisions were made in clauses 
14 and 18 of the Bihar Essential Food- 
grains Procurement Order, 1969. Under 
sub-clause (4) as it stands, if any miller or 
a wholesale dealer deals with the re- 
mainder of his stock even after he has not 
been able to sell and procure the release- 
certificate for fault of the Government 
agency, he will be committing an offence 
unishable under the law. The restriction 
ecomes. all the more. onerous and highly 
unreasonable when it is read in the 
background of the difficulty created by 
levy of 40 per cent. in terms of coarse 
rice or course paddy as against the entire 
stock..of rice or paddy o all varieties, 
Sub-cl. (4) could have been made 
able. from the other sub-clauses - of 
8 of the Procurement Order and 

down by itself. But no portion of 
8 or clause 4 can be saved because 
inherent defect in them as discussed above. 
Doctrine of severability is mot applicable 
in that situation and when clauses 3 and 
4 are struck down as being constitutionally 
invalid as a whole, it is plain that the 
whole Procurement Order falls. 


19. For the reasons stated above, 
all the petitions are allowed and the Bihar 
Rice ad Paddy Procurement Order, 1970 
is struck down as constitutionally invalid. 
The State of Bihar and its officers who are 
respondents in the various applications are 
restrained from giving effect to any provi- 
sion in it. On the facts and in the cir- 
cumstances of the case, I shall make no 
order as to cost in any of the cases. 


SARWAR ALI, J.:— 20. TI agree, 
Petitions allowed. 


sever- 
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AIR 1972 PATNA 259 (V 59 C 71) 
N. L. UNTWALIA AND MADAN 
MOHAN PRASAD, Jj. 


_ Ku. Champa Banerjee and another, 
Appellants v. M/s. Chotanagpur Chemicals 
and Industries Ltd. and another, Respon- 
ents. 


A. F. O. O.. Nos. 818 and 314 of 
1965, D/- 80-7-1971, from order of Shyam 
Nandan Prasad, Judicial Commr. of Chota- 
nagpur and Motor Vehicle Accident Claims 
Tribunal, Ranchi, D/- 18-6-1965. 


(A) Motor Vehicles Act (1939), Sec- 
tion 110-D — Appeals — Appellate Court 
. would be slow to interfere with the quan- 
tum of damages assessed unless the Tribu- 
nal has acted on wrong principles in as- 
sessing the damages or that the damages 
awarded are either so excessively high or 
so excessively low that they cannot be 
deemed to be proper estimate thereof. 

i (Para 13) 

(B) Motor Vehicles Act (1939), Sec- 
tion 110-B —- Compensation in case of 
death as a result of accident —- The com- 
pensation which has to be awarded must 
be “just”. Though the Act does not lay. 
down specifically as to what the “just” com- 
pensation would be, it would .be proper to 
construe the expression “just” as including 
both the items covered by the Fatal Acci- 
dents Act namely loss of benefit to the 
family members and loss to the estate of 
the deceased. (X-Ref: Fatal Accidents 
Act (1855), Ss. IA, 2). Case law discussed. 

(Para 27) 


- Jt therefore follows that the princi- 
ples laid down by the Supreme Court in 
AIR 1962 SC 1, AIR 1966 SC 1750 and 
AIR 1970 ‘SC 376 afford a reliable guide 
for decision of cases of claims under the 
Act as well. Of course the principles to 
be applied must depend upon the facts 
and circumstances of each case and may 
be applied only in so far as they are ap- 
plicable. (Para 27) 

In case of a woman aged 39 years 
who could not have saved more than 
Rs. 150/- per month and who was likely 
to have lived upto the age of 60 years and 
who had taken a life insurance policy of 
Rs. 15,000/- the amount of Rs. 19,000/- 
was held to be just and reasonable com- 
pensation for her death. (Paras $4, 35) 


(C) Motor Vehicles Act (1939), S. 110A 


(8) (as it stood: before its amend- 
ment io 1969) —— Application for compen- 
sation — Limitation — Accident taking 


place on 6-5-1964 —— Application filed on 
3-8-1964, i.e., after sixty days of 


occur- 
rence — Delay .in filing application con- 
doned — Application for amendment of 


the claim made on 30-4-1965 — No rea- 
son for allowing enhancement of claim by 
amendment shown — Held, amendment 


KO/LO/F655/71/YPB/BNP 
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should not be allowed and claim must be 
limited to the amount originally claimed 
since a valuable right had accrued to the 
other parties as a result of limitation. 

(Para 38) 


_ (D) Motor Vehicles Act (1989), Sec- 
tion 96 (2) — Defences open to insurers 
— It is not open to the Insurance Com- 
pany to challenge the finding in respect of 
the accident. having taken place as a re- 
sult of rash and negligent driving. 


(Para 39) 

Cases Referred: Chronological Paras 
(1971) AIR 1971 Cal 229 (V 58) = 
1971 Acc CJ 267, Pijush Kanti 
Ghosh v. Sm. Maya Rani Chatter- 

jee 18 
(1971) ATR 1971 Madh Pra 113 
(V 58) = 1971 Jab LJ 203, Smt. 
Gulab Devi Sohaney v. Govt. of 

Madhya Pradesh 21 


(1971) AIR 1971 Madh Pra 145 
(V 58) = 1970 Acc CJ 1. Kasturi- 
lal Gopaldas v. Prabhakar Martand 
Patki 29 

(1971) AIR 1971 Mys 207 (V 58) = 
1971-1 Mys LJ 800, Indian Mutual 
General Insurance Society Ltd. v. 
Helen Minezes 23, 89 

(1971) AIR 1971 Punj & Har 18 
(V 58) = 1970 Ace CJ 287, Smt. 
Shanti Devi v. General Manager, 
Punjab Roadways 

(1970) AIR 1970 SC 876 (V 57) = 
1970-2 SCR 688, C. K. Subra- 
monia Iyer v. T. Kunhikuttan 


39 


16 


air 21, 25 
(1970) AIR 1970 Pat 172 (V 57) = 
1969 Acc CJ 405, Bihar Co-op. 
Motor Vehicles Insurance Society 
Ltd. v. Rameshwar Raut 15, 17, 
(1970) 40-Com Cas 796 (Pat), Hin- 
dusthan General Insurance Society 
Ltd. v. Daya Nath Jha 28, 31, 
(1970) 1970-1 WLR 114 = 1969-3 | 
All ER 1412, S. v. Distillers Co. 
(Biochemicals) Ltd. 28, 
(1969) AIR 1969 Delhi 183 (V 56), 
Smt. Ishwar Devi Malik v. Union 
of India 20, 21, 
(1969) AIR 1969 Goa 50 (V 56), 
New Zealand Insurance Co. Ltd. 
v. Krishna Naik 
(1969) AIR 1969 Mad 180 (V 56) = 
1969 Ace CJ 485, T. V. Gnanavelu 


v. D. P. Kannayya 
(1966) AIR 1966 SC 1750 (V 53) = 
1966-3 SCR 649, Municipal Corpn. 
of Delhi v. Subhagwanti 21, 
(1966) AIR 1966 Mad 466 (V 53) = 
79 Mad LW 271, Champalal Jain 
v. B. P. Venkataraman 29, 
(1966) 1966 Acc CJ 19 = ILR (1965) 
2 Mad 145, Palani Ammal v. Safe 
Service Ltd. ' 922 
(1964) 1964 AC 326 = 1963-2 WLR 
1359, West (H) and Sons Ltd. v. 
Shephered 


38 


39 


960 Pat. 


[Prs. 1-8] 
(1968) AIR 1968 oa 125 50) = 
64 Pun LR 912, State of Punjab 
v. Smt. Phool Kumari 
(1962) ATR 1962 SC 1 49) = 
1962-1 SCR 929, Gobald Motor 
Service Ltd. v. R. M. . Velu- _ 
swami 15, 19, 20, 21, 24 
(1962) ATR 1962 Mad 309 (V 49) = 


75 Mad LW 156, K. M. Krishna 
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and negligent drivin 


A-I. R. 


yogi, the husband of the deceased Aloka 
ty0g). 

4. The claims were resisted by the 
owner of the truck aforesaid and the Insu- 
rance company by which the truck was 
insured. eir common defence was that 
the accident did not occur due to the rash 
by the truck driver 


but on account of the fault of the riek- 


Gounder v. P. N. Narsingam Pillai I7 ; any ee 
(1960) AIR 1960 Mys 105 (V 47) = sa tt ae ee nee 
ate Mys 759, D. Bala- 26 of stones stacked there by the side of the 
vane ny deca Cre aoe Z road resulting in tilting of the rickshaw 

(1959) AIR 1959 SC 1331 (V 46) = * 

1960-1 SCR 168, British’ Tndia ead ee oes oe ne ee 
; on the road itself an at they were not 
yale adit Co. Ltd. v. 89 lable to pay any compensation ~whatso-. 
(1956) 1956 AC 185 = 1956-2 WLR Ne) ee ee 
. Al. British Trans nit Co car sion said that their liability, if any, was limited 
’ Courl SP panacea to a sum of Rs. 20,000/- for which the 

R , Viscount Simon in Nance r e c ribun ‘oun 
v. British Columbia Electric Rly. . that the accident had occurred as a result 
Co. Ltd. ; 94 of the rash and negligent driving of the 
(1942) 1942 AC 601,. Davies v. Po- | truck and that the claimants were entitled 
well Duffryn Associated Collieries to compensation on that account. To 
* Ltd. (No 2). Champa Banerjee it awarded a compen- 
(1941) 1941 AC 157 = 1941-1 All sation of Rs. 2000/- besides the expenses 
ER 7, Berham v. Gambling 15, 17 incurred over her treatment amounting to 
(19385) 1935-1 KB 354- = 104 Lj Rs. 2081-95 paise as against her claim of 
KB 199, Flint v. Lovell 8 - Rs. 7,500/-. To Abhijit Niyogi it award- 


- Braj Kishore Prasad No. 2 and Yogesh 
Chandra Varma, for Appellant (In both 
the appeals); Sunil Kumar Choudhary and 
Madhusudan Singh, for Respondent. 

the 
© 


M. M. PRASAD, J.:— These. two 
peals arise out of an order passed by 
Claims Tribunal under Section 110B of 


referred to as ‘the Act’). Misc. App 
818/65 has been filed by one Champa 
Banerjee and Misc. Appeal 314/65 by one 


Chinmoy Kumar Niyogi, both against a 
common award made by the Tribunal. 


2. It is said that on the 6th of 
May, 1964 at. about 7-30 p.m. one Mrs. 
Aloka Niyogi, wife of appe ant Chinmoy 
Kumar Niyogi, along with her son Abhijit 
Niyogi and a neighbours daughter Kumari 
Champa Banerjee, was going. on a rick- 
shaw on the Circular Road near the office 
of the Superintendent of Police at Ranchi, 
when a truck belonging to respondent No. 
l- came in high “te from the opposite 
direction without blowing any horn. and 
without . proper: lights and dashed against 
the rickshaw with the result that Aloka 
Niyogi was thrown on the road and came 
under the rear wheel of the truck leading 
ultimately to her death; ampa Banerjee 
was thrown by her side and sustained 


some injuries and Abhijit Niyogi was 
thrown off into a away from the 
road and also sustained injuries. 


8. Claim petitions under Section 
100A of the Act were filed by the two 


injured persons and Chinmoy Kumar Ni- 


ed a solatium of Rs. 1000/- only. and to 
Chinmoy Niyogi it awarded a sum of 
Rs. 12,000/- as compensation for the 
shock and mental agony suffered by him 
due to the death of his wife. 


6. As stated above, Champa Ba- 
nerjee and Chinmoy Niyogi have come up 
in appeal. ere is no appeal, however, 
by Abhijit Niyogi. Cross-objections have 
been filed in both these appeals by the © 
respondent-owner of the truck. ` 


Ms The questions which arise in 
appeal, therefore, are: 


(i) Whether the accident 


this 
occurred 


due to the and negligent driving’ of 
the truck; j 
(ii) Whether the appellants were en- | 


titled to compensation; and 


(iii) Whether the quanta of compen- 
pik have been decided on correct prin- 
ciples. 


8. I must state at the outset thal 
the evidence on record leaves not even 
an iota of doubt that the accident was the 
result of the rash and negligent driving 
of the truck. The Claims Tribunal has 
come to that finding on a proper conside- 
ration of the entire evidence on reco 
and I find no fault whatsoever with that 
conclusion. It appears that the claimants 
examined two witnesses who are unconnect- 
ed with them and disinterested. Their 
evidence shows that the truck was coming 
in high speed from the opposite direction, 
that one of its head-lights was not work- 
ing, that the driver did not blow any hom, 
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that there was a heap of stones stacked on 
the road on the left side of the rickshaw, 
that the rickshaw was on the extreme end 
of the road and yet the track came and 
collided against the rickshaw with the re- 
sult that Aloka Niyogi and Champa Ba- 
nerjee were thrown on the ‘road to the 
right side of the rickshaw and the bo 
Abhijit was thrown off towards the 1 

into a drain. Jt appears that there was 
a distance of a few feet between the ex- 
treme end of pitched road and the drain. 
Their evidence further shows that - the 
wheel of the rickshaw was bent. due to 


the collision. They er say that the 
right rear wheel of the truck pee over 
the body of Aloka Niyogi and the girl 


ane Banerjee and the boy also re- 
ceived injuries thereby. Ths truck driver 
is said to have stopped the truck a few 


feet away after noticing the accident but : 


thereafter, as y happens these days, 
he ran away from the scene of occurrence 
leaving the truck there. Their evidence 
Shows further that the truck stood on the 
right side of the road. There can be no 
manner of doubt from this evidence that 
the truck driver was rash and negligent. 


9. As against the evidence afore- 
said the respondents examined three wit- 
nesses to support their story. Their evi- 
dence is to the effect that the rickshaw 
was coming in speed and it wanted to 
cross the truck but the left wheel of the 
rickshaw went. up on the heap of stone 
chips stacked there and the rickshaw tilted 
towards the right and the occupants fell 
down. They, however, admitted that Aloka 
Niyogi came under the right rear * wheel 
of the truck and that the boy and the girl 
also received injuries. They have tried 
to make out a case that the truck was 
going in slow speed and that in spite of 
applying the breaks the driver could not 
stop the truck and the wheel of it passed 
over the lady who was fallen on the road. 
Their evidence on this point is unworth 
of acceptance. It is clear from 
missions that the two witnesses O.P.Ws. 
8 and 4-were going behind the truck. It 
is difficult to accept their contention that 
_they had seen what they claim to have 
done. O.P.W. 2 has conjectured from a 
sound he heard that the brakes had been 
applied. He might as well be mistaken 
aaa the sound could have been produced 
by the dashing of the truck against the 
rickshaw. 


The very fact that the truck could 
not stop before running over the lady dis- 
proves the evidence that the truck was 
pom at a slow speed and that the brakes 
a 


een applied. O.P.W. 8 has admitted 
that he did not notice whether the > head- 
lights of the truck were on or not. It ap- 
pears further that the story given by these 
three witnesses is contradiclory to each 
other on some material points, e.g, as t 


o 
where the occupants of the rickshaw fell. 
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the rickshaw had poe up on 


eir ad- ` 
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One of them says that the girl fell down 


on the heap of stones as also the boy; 
and another, however, says that the girl 
was thrown into the drain and the other 


two on the road; and the third one that 
the boy fell into the drain and the girl 
and the lady both on the road. Their evi- 
dence that the rickshaw tilted throwing 
down its occupants, as a result of its 
on the heaps of stones, is 
also unacceptable.. If the left wheel of 
the stones 


the occupants thereof would have been 


own on the road to the right of the 
rickshaw, the boy could not possibly have 
been thrown into the drain towar the 


left at some distance had there not been 
a collision between the truck and the rick- 
shaw. i . x 

' Curiously enough, -O.P.W. 4 has stat- 
ed that the rickshaw turned turtle on the 
road. that were so, all the occupants 
thereof would have been under the rick 
shaw. itself and the rickshaw would have 
been crushed to pieces if the wheel of the 
truck had passed over it. It could not 
be otherwise if the rickshaw had tured 

e on the road; but his own statement 
is that the rickshaw suffered no damage 
whatsoever. 


10. From the evidence aforesaid 
it appears to be quite clear that there was 
no sufficient space in between the truck 
and the rickshaw and when there was no 
sufficient space to pass each other it was 
the duty of the truck driver to have stop- 
ped the truck then and there. Even ac- 
cording to the witnesses for the respon- 
dents, the occupants had fallen down be- 
fore the truck had reached that spot. If 
the truck had been going-in slow motion 
I have’ not the slightest doubt that the 
truck driver would have been able to stop 
it and avoid the accident. The evidence 
of the applicants’ witnesses shows clearly 
that the right head lamp was not on and 
it is not surprising, . therefore, that it was 
the right rear wheel of the truck which 
had crushed the lady and injured the 
girl. It is not uncommon that motor vehi- 
cles running only with left lamp on often 
leave the person coming from the other 
side of the road bewildered and uncertain 
as to whether it was the right or left head 
aap of the vehicle. The driver was un- 
doubtedly negligent even in driving the 
truck without both the head lamps being 
on. If he had blown the hom even in 
the absence of right head lamp, the rick- 
shaw might very likely have taken notice 
of the truck coming and stopped earlier. 
In the absence, thereof obviously he does 
not seem to have done that. It is also 
apparent that the rickshaw was on the 
extreme left of the road whereas the 
truck was not on the extreme left of the 
road, for, had it been so there would have 

een no collision at all. The evidence 
further shows that the wheel of the rick- 
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shaw had become bent as a result of the 


collision. If the rickshaw had merely gone 
up on the heap of stones, possibly there 
would have been no such damage to the 


rickshaw. It is indicative of the fact that 
there was an impact with the truck. The 
story that there was no collision is, there- 
fore, absolutely unacceptable. 


11. The evidence aforesaid leaves 
no room for doubt in my mind that the 
accident occurred as a result of the colli- 
sion, on account of the rash and negligent 
driving of the truck. 


12. In that view of the matter 
there appears to be no reason for denying 
compensation to the claimants. It is not 
disputed that Aloka Niyogi and Champa 
Banerjee were injure in the accident 
aforesaid or that Aloka .Niyogi succumbed 
to her injuries in the- hospit the very 
next day of the occurrence. I find, there- 
fore, that the Tribunal has acted rightly 
in awarding compensation both to the in- 
jured g and the husband of the deceas- 
ed lady. 


13. The question which arises 
mext is in respect of the quantum of dam- 
jages. It is. well settled that an appellate 
|eourt would be slow to interfere with the 
quantum of damages assessed unless the 
Tribunal has acted on wrong principles in 
assessing the damages or that the damages 
awarded are either so excessively high or 
so excessively low that they cannot be 
deemed to be’ a proper estimate thereof. 
This principle was laid down as far back 
as the case of Flint v. Lovell, (19385) 1 
KB 354 at p. 860. I find, however, that 
in the present case, as I will show here- 
after, the Tribunal has not acted on right 
principles and its award, therefore, needs 


interference. In the case of Aloka Ni- 
yogi, as stated earlier, it has granted 
“compensation for the shock and mental 
agony suffered by the husband due to the 
sudden death of his wife’. I am afraid 
this was not a correct principle to be 


adopted in a case of award of compensa- 
tion for death of a person. In the case 
of Champa Banerjee also it has granted 
a sum of Rs. 2000/-, apart from the ex- 
penses incurred over her treatment, for 
the disability which has resulted from the 
injuries received by her. But in doing so, 
it has gone against the evidence on re- 
cord and th 


estimate of the amounts aforesaid. I have, 


therefore, to consider as to what would 
be the proper amount of compensation 
_ payable in both the cases. ` 


14. In order to do so, it is neces- 
_ sary to decide first as to what should be the 
principle on the basis of which compensa- 
tion should be assessed, firstly in cases of 
death of, and secondly in cases of bodily 
injuries to victim. It will be useful. to 
consider how similar questions have been 
answered in other cases by different High 
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‘Vehicles Insurance Society 


ereby come to an erroneous . 


A. LR. 
Courts in India and in the English cases. 
It is more so necessary because there ap- 


pears to be a conflict of opinion on these 
points. i l 


15. I shall first consider the 
relating to compensation in the case of 
death of the victim. Only one case of 
our own Court has been brought to our 
notice, viz. The Bihar Co-op. Motor 
Ltd. v. Rame- 
shwar Raut, AIR 1970. Pat 172. In tbis 
case the claim had been made in respect 
of the death of a lady aged 55 and a 
child aged about 4 years. Io this case 
their Lordships referred to and accepted 
the puding principle for fixing damages 
laid down by the House of Lords in Ber- 
ham v. Gambling, 1941 AC 157, namely, 
that damages in respect of the shortened 
life of a given. individual should be asses- 
sed keeping in view the objective test of 
what kind of future life on earth the vic- 
tim might have enjoyed and that no re- 
gard should be had to financial losses or 
gains during the period of which the vic- 
ttm has been deprived. It appears that 
in the case of 1941 AC 157 the action 
was in zestoct of the death of an infant 
2% years old. 


In the case of Bihar Co-op. Motor 
vehicles Insurance Society Ltd., AIR 1970 
Pat 172 also one of the victim was a 
child aged 4 years and their Lordships 
resumably accepted the guiding principle 
aid down in the case of 1941 AC 157 
on that account. The other victim was a 
village woman. only looking after the do- 
mestic: affairs of the famil y and tending 
cattle. . The instant case before us is in 
respect of the death of a lady aged 39 
years who was workiog as a lecturer in a 
Women’s College and earning a decent 
amount of salary. That is a point of dis- 
tinction between that case and the instant _ 
one. It appears that the case of Gobald 
Motor Service Ltd. v. R. M. 'K. Velu- 
swami, AIR 1962 SC 1 was cited before 


_their Lordships but they found the deci- 


sion of that case to be of no assistance be- 
cause it was a case for loss occasioned 
by the death of a person under Section 
1A of the Fatal Accidents Act. 


16. I must state that no case de- 
cided by the Supreme Court in respect of 
a claim under Section 110A of the Act 
was brought to our notice. It is, there- 
fore, necessary to refer to the cases under 
the Act decided by other High Courts in 
this country.. In: the case of Smt. Shanti 
Devi v. General Manager, Punjab Road- 
ways, AIR 1971 Punj & Har 18, the claim 
was made in respect of death of a person 
who had been knocked down by a bus. 
The learned single Judge held that the 
main idea should be to reasonably com- 
pensate the dependents for the loss of 
that part of the income which the deceas- 
ed might have made available to them 
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if he had lived out his normal span of life. 
His Lordship assessed an amount of dam- 
ages which would yield a monthly income 


which the decease 
he would have lived. 


17. In the case of T. V. Gnana- 
velu v. D. P. Kanhayya, AIR 1969 Mad 
180 (another single Judge case), damages 
were awarded in a case of claim for death 
under two heads (1) for pains and suffer- 
ing, and (2) for loss of expectancy of 
ife. In that case the deceased was a re- 
tired man of about 60 years of age. The 
learned Judge relied on a previous case of 
K. M. Krishna Gounder v. P. N. Nara- 
singam Pillai, ATR 1962 Mad 809. In that 
case however, claims had been made under 
Section 1A and 2 of the Fatal Accidents 
Act, 1855, for the death of .a boy seven 
years old. Reliance was placed on the 
case of 1941 AC 157 for the purpose of 
awarding damages under the head of ‘loss 
of expectation of life. Both these cases 
have been referred to in the case of the 
Bibar Co-op. Motor Vehicles Insurance So- 
ciety Ltd., AIR 1970 Pat 172 (Supra). 


18. In the case of Pijush Kanti 
Ghosh v. Sm. Maya Rani Chatterjee, AIR 
1971 Cal 229, the claim was made in res- 

ect of the death of a person who died 
aving been knocked down and run over 
by a car. In this case Roy, J. considered 
at length the rovisions of the Motor 
Vehicles Act and the Fatal Accidents Act 
and said at pages 236-37: 


“From these provisions it follows that 
what is common to the two statutes, i.e. 
Fatal Accidents Act, 1855 and the provi- 
sions now made in Chapter VIII of the 
Motor Vehicles Act is that both are ex- 
ceptions to the old maxim actio personalis 
moritur cum persona, yet the nature of 
liability under the two Acts are entirely 
different. Under the Fatal Accidents Act 


it is damages for the wrongful act and is’ 


for the benefit of the specified persons. 
Under the Motor Vehicles Act it is com- 
pensation arising out of an accident, al- 
though this Act provides that the appa 
tion for compensation may be made by 
persons specified in Section 110-A. The 
Act does not say for whose benefit the com- 
pensation is to be awarded. As we have 
pointed out already to whom the compen- 
sation shall be payable has been left by 
the statute in express words to the discre- 
tion of the Claims Tribunal. 
the nature of the liability and the conside- 
rations that will enter in fixing the quan- 
tum of damages under Fatal Accidents 
Act and compensation under the Motor 
Vehicles Act, though have common fac- 
tors, do not exactly coalesce and are not 
exactly same. 


By making the exception to the 
maxim ‘actio personalis moritur cum per- 
song? jurisprudential speculations had to 
be brought into use in England both in 
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the Court of Appeal and also in the House 
of Lords whether the damages awardable 
for shortened expectation of life should 
enter calculation also (see Flint v. Lovell, 
1985 KB 854 and Chant v. Read, (1939) 
2 KB 346). The dicta in 1985 KB 3854 
was affirmed in the House of Lords in the 
case of Rose v. Ford 1987 AC 826. Even 
so, it has to be kept in mind that the com- 
pensation is not given to the injured at 

l and in its nature is a solatium as Lord 
Goddard pointed out in the case of Ben- 
ham v. Gambling, 1941 AC 157. In reality 
our law has set up Claims Tribunals for 
awarding solatium to the relatives and con- 
sequently question would arise what would 
be the standard.” 


‘On the question of fixation of the quan- 


tum of compensation Roy. J. says in para- 
graph 45: 

“On the merits the Tribunal has pro- 
ceeded to fix the quantum of compensa- 
tion adhering to the principles applying to 
Fatal Accidents Act as if the compensation 
would be limited to only damages as 
would (if death have not ensued) have en- 
titled the party injured to maintain an 
action. Mr. Banerjee for the appellant 
has not contended that the approach was 
wrong; on the contrary he has argued on 
the footing that principles applicable to 
cases under Fatal Accidents Act would 
wholly apply though we hold that the 
error has really been in favour of the ap- 
pellant and against the respondents who 
have not appealed.” 

At page 239 Roy. J. says: 

“As we have indicated above the basis ` 
on which the calculation has been made 
by the Tribunal is in our view not correct, 
But at the same time it is also clear that 
whatever error the Tribunal has commit- 
ted in assessing the total amount of com- 
ensation has been in favour of the appel- 
ant and because the respondents have not 
appealed for raising the amount of com- 
pensation, there is no scope for enhancing 
the amount of compensation awarded in 
this appeal. ...” 

19. In the case of State of Punjab 
v. Smt. Phool Kumari, AIH 1963 Punj 
125 the claim had been made by a person 
injured and by the legal representatives 
of a person who died as a result of inju- 
ries received in a collision between a bus 


and a truck. Shamsher Bahadur, J. says 
at page 128:— 

“ .. Jt is axiomatic to say that. the 
basis of the action is the pecuniary loss 


suffered by the dependants in consequence 
of the death of the person involved in the 
accident. Nothing is to be paid by way 
of solatium and the fundamental basis of 
a claim is pecuniary loss suffered by the 
dependants as a result of the death of the 
deceased. In the  oft-quoted words of 
Lord Wright in the House of Lords case 
in Davis v. Powell Duffryn Associated 
Collieries Ltd., 1942 AC 60l at page 607, 
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‘there is no question here of what may 
be called sentimental amage, ereave- 
ment or Pcie and suffering. It is a hard 
matter o pounds, shillings and pence, 
subject to the element of reasonable future 
probabilities.” 

Further on his Lordship observes: 

“_...There can be no certain or pre- 
cise standard of computation of such loss. 
The numerous hazards and imponderables 
of life must be set of against the expected 
` benefits and advantages which the depend- 

ants have come to lose by the premature 
death of the deceased... .” 

‘Then his Lordship refers to the case of 
AIR -1962 SC 1 (supra) and accepts _ the 
principle laid down. there in respect of the 
calculation of the pecuniary. loss. 


20. In the case of Smt. Ishwar 
Devi Malik v. Union of India, AIR 1969 
Delhi 183, a claim had been made by the 


heirs ‘of a deceased person who had got 


squeezed between two buses and sustain- 
injuries resulting in. his death. This 
person was about 40 years of age and 
, earning a monthly income of about Ru- 
peas 1700/- per. month. Their Lordships 
~- J. D..Dua, C. J. and T. V. R. Tatachari, J. 
considered the provisions of the Fatal Ac- 
cidents Act and the Motor Vehicles Act 
and held that the various decisions decid- 
ing claims under the Motor Vehicles Act 
(Fatal Accidents Act?) have no direct ap- 
lication to a claim made under the Motor 
Vehicles Act in view of the difference be- 
tween the language of Sections 1A and 2 
i and Section 
110B of the Motor Vehicles Act, Thei 
Lordships go on to say: ' 


“_..-A Claims Tribunal under the 
Motor Vehicles Act -is “ig eaibekie to de- 
‘termine the. amount ` of the compensation 


which appears to it to be just. What 
amount of compensation would be just 


has necessarily to depend upon the circum- 
stances in a given case. 
has a wider ambit than the words used 
in Sections 1A and 2 of the Fatal Acci- 
dents Act. Therefore, a Claims Tribunal 
dealing with a claim under the Motor Vehi- 
cles Act has only to consider what appears 
to it to be just compensation on the facts 
and circumstances of the case before it, 
. and need not strictly follow and apply the 
basis of the assessment of compensation 
‘indicated in the various decisions under 
ee Fatal Accidents Act or under English 
W. 


The said decisions, Indian or pop 
čan at the most, if at all, be of gene 
guidance. ...” . 

In this case the compensation claimed was 
in respect of the loss resulting from the 
death of the person to the eneficiaries 
and not in respect of any loss resultin 
to the estate of the deceased. Their Lord- 
ships have said at page 191: 
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‘Pradesh, AIR 1971 Madh Pra 118, 


‘cipal Corporation of Delhi 


The word ‘just’ - 


A.I. R. 


“As ag oe ‘the first head of compen- 
sation the basic rule is stated to be that 
the beneficiaries are entitled to compensa- 
tion for a pecuniary or material loss from 
the death of a person or the support of 
which the beneticiaries have been depriv- 


ed. It appears to us that this pinapa 
provides a sound and reasonable basis in 
assessin just compensation in claims 


under the Motor Vehicles Act....” 
Their . Lordships relied on the observation 
of the Supreme Court in the case of Go- 
bald Motor Service Ltd,, AIR 1962 SC 1 
referred to above in respect of the mode 
of estimating the damages under the afore- 
said head. Their Lordships have specif- 
cally said at page 192: 


“,...It_ is clear from the principles 
enunciated by the Supreme Court, which, 
in our opinion, should be applied in the 
present case in determining the just com- 
pensation payable to the appellants (ap- 
plicants), that the pecuniary loss to the 
claimants has to be ascertained by balanc- 
ing the loss to them of the future pecuni- 
ary benefit and the pecuniary advantage 


which came to them by reason of the 
death... ..” : 
21. In the case of Smt. Gulab 


Devi Sohaney v. Government of ear be 
Ə 


claim been made under the Act for 


` compensation in al of the death of a 


Gov- 
about 


young engineer working under the 
ermment of Madhya Pradesh aged 
25 years at the relevant time. Their Lord- 
ships relied on the case of AIR 1969 Delhi 
183 and the principles laid down in three 
Supreme Court. decisions, namely, (1) Go- 
bald Motor Service Ltd. v. R. N. K. Velu- 
swami, AIR 1962 SC 1 (supra), (2) Muni- ` 
i v.  Subhag- 
wanti, AIR 1966 SC 1750 and (8) C. K. 
Subramonia Iyer v. T. -Kunhikuttan Nair, 
AIR 1970 SC 876. All these three caseg 
related to claims under the Fatal Accidents 
Act. Relying on the aforesaid rinciples 
their Lordships held (at page 4): l 


“....-The damages are to be based 
on the reasonable expectation of -pecuniary 
benefit or benefit reducible to money value. 
In assessing the damages all circumstances 
which may be legitimately pleaded in di- 
minution of the ages must be consi- 
dered. The actual pecuniary loss of each © 
individual entitled to sue can only b 


.certained by balancing on the one hand, 


the loss to him of the fu pecuniary 
benefit, and, on the other, any pecuniary 
advantage which from whatever source | 
comes to him, by reason of the death.” 

22, In the case of Kasturilal Go- 
paldas v. Prabhakar Martand Patki, AIR 
1971 Madh Pra 145 the victim who died 
as a result of injuries ‘sustained by him by 
an accident with a truck was aged 18 
years. The discussion in this case mainly 
relates to questions other than the princi- 
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ples relating to assessment of compensation. 
ile considering the provisions of the 
Fatal Accidents Act and the Motor Vehi- 
cles Act the learned Judges observed (at 
page 150) that the provisions of the Motor 

ehicles Act do not confer any new right 
but only provide for an expeditious reme- 
dy for an action for compensation in mat- 
ters arising out of accidents from motor 
' vehicles. Reliance was placed on the 
case of Palani Ammal v. Safe Service Ltd., 
1966 Acc CJ 19 (Mad) where it was held 
that the object of Sections 110A to 110F 
of the Act is to provide a cheaper and 
speedy remedy for recovery of compensa- 
tion for injuries and deaths caused by the 
use of motor vehicles and that no new 


right or even a new remedy has been 
created by these provisions. 
23. In another case, the Indian 


Mutual General Insurance Society Ltd. v. 


Helen Minezes, AIR 1971 Mys 207, which 
also related to the death of a person, only 
the insurer had gone Rai in appeal and 
the question related mainly to the grounds 

en to the Insurance company to be 

en up as a defence and there is no dis- 
cussion relating to the principles on which 
compensation should be assessed. 


24. In the case of Gobald Motor 
Service Ltd., AIR 1962 SC 1 their Lord- 
ai quoted with approval the principles 
laid down by Viscount Simon in Nance v: 
British Columbia Electric Rly. Co. Ltd., 
1951 AC 601; According to Viscount 
Simon— , 

“at first, the deceased man’s expecta- 
tion of life has to be estimated having re- 
gard to his age, bodily health and the 
poani of premature determination of 
his life by later accidents; 


Secondly, the amount required for the 
future provision of his wife shall be esti- 
mated having: regard to the amounts he 
used to spend on her during his lifetime 
end other circumstances; 


thirdly, the estimated annual sum is 
multiplied by the number of years of the 
man’s estimated span of life, and the said 
amount must be discounted so as to arrive 
at the equivalent in the form of a lump 
sum payable on his death; 


fourthly, further deductions must be 
made for the benefit accruing to the widow 
from the acceleration of er interest in 
his estate; 


H 


fifthly, farther amounts have to be de- 
* ducted for the possibility of the wife dying 
earlier if the husband had lived the fu 
span of life; and y, in case of a claim- 
ant who is the widow, it should also be 
taken into account that there is the pos- 
sibility of her remarrying much to the im- 
rovement of her financial position.” 

Their Lordships, while adopting the mode 
of estimating the ages, indicated by 
Viscount Simon, stated as follows:— 
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_ “It would be seen from the said mode 
of estimation that many imponderables 


enter into the calculation. Therefore, the 
actual extent of the pecuniary loss to the 
respondents may depend upon data which 
cannot be ascertained accurately, but must 
necessairly be an estimate, or even partly 
a conjecture. Shortly stated, the general 
principle is that the pecuniary loss can be 
ascertained only by balancing on the one 
hand the loss to the claimants of the 
future pecuniary benefit and on: the other 
any pecuniary advantage which from what- 
ever source comes to them by reason of 
the death, that is, the balance of loss and 
gain to a Spout by the death must 
e ascertained.” 


In AIR 1966 SC 1750 (supra), their Lord- 
ships referred to with approval the follow- 
ing dictum of Lord Wright in Davies v. 
Powell Duffryn Associated Collieries Ltd., 
(No. 2), 1942 AC 601. 


“It is a hard matter of pounds, shil- 
lings and pence, subject to the element of 
reasonable future probabilities. The start- 
ing point is the amount of wages which 
the deceased was earning the ascertain- 
ment of which to some extent may depend 
upon the regularity of his employment. 

en there is an estimate of how much 
was required or expended for his own per- 
sonal and living expenses. The balance 
will give a datum or basic figure which 
will generally be turned into a lump sum 
by ing a certain number of years’ pur- 
chase. That sum, however, has to be tax- 
ed down by having due regard to uncer- 
tainties, for instance, that the widow might 
have again married and thus ceased to be 
dependent, and other like matters of spe- 
culation and doubt.” . : 

25. In the case of AIR 1970 SC 


876, their Lordships say: 


‘The life expectancy of the deceased 
or of the beneficiaries whichever is shor- 
ter is an important factor. Since the ele- 
ments which go to make up the value of 
the life of the deceased to the designated 
beneficiaries are necessarily personal to 
each case, in the very nature of things, 
there can be no exact or uniform rule 
for measuring the value of human life. In 


assessing damages, the Court must exclude 


considerations of matters which rest in 
speculation or fancy though conjecture to 
some extent is inevitable. a general 
rule parents are entitled to recover the 
present cash value of the prospective ser- 
vice of the deceased minor child. In addi- 
tion they may receive compensation for 
loss of pecuniary benefits reasonably to be 
expected after the child attains majority. 
In the matter of ascertainment of damages, 
the appellate Court should be slow in dis- 
turbing the findings reached by the Courts 
below, if they have taken all the relevant 
facts into consideration.” 


26. An other case though not of 
claims under the Motor Vehicles Act, may 


266 Pat. [Prs. 26-29] 


also now be considered. In the case of 
D. Balakrishna v. Sadasivaraju, AIR 1960 
Mys 105, the suit had been filed for 
damages for the death of- a person as a 
result of an accident caused by a lorry. 
‘Their Lordships accepted the principie 
that the cumpensation to be awarded to 
the members of the family of a 
person injuriously affected by an ac- 
cident must be proportioned to the loss 
resulting to the plaintiffs from the death of 
that person which means the loss of the 


pecuniary. benefit to them according to 
reasonable expectations. Their Lordships 
. further say: 


“This assessment of the compensation 
must undoubtedly be based on reasonable 
future probabilities. It is not the compen- 
sation which is in the nature of and which 
sometimes is described as sentimental 
damages caused by bereavement, pain or 
suffering, and action in such cases being an 
action which is purely compensatory in 
nature.” 


27. A review of these decisions 
clearly brings out that there are different 
views expressed by the different High 


Courts on the question of application of 
the principles laid down in the cases under 
the Fatal Accidents Act to cases under the 
Motor Vehicles Act. It is true that the 
language of one Act differs from that of the 
other. Under the Act the amount of com- 
pensation which has to be awarded must 
be “just”. This expression is much wider 
in its ambit than the language of Sec- 
tions ]-A and 2 of the Fatal Accidents Act. 
Under Section 1-A of the Fatal Accidents 
Act the suit for compensation has to be for 
the benefit of the wife, husband, parent or 
child of the person whose death is cause 
by a wrongful act, neglect or default of 
another person and the damages have to be 
“proportioned to the loss resulting from 
such death to the parties respectively for 
whom and for whose. benefit such action 
shall be brought.” Under Section 2 of the 
Fatal Accidents Act a claim can. be made 
for “any pecuniary loss to the estate of the 
deceased occasioned by such wrongful act, 
neglect or default, which sum when re- 
covered shall be deemed part of the asset 
of the estate of the deceased”. 


It is quite clear, therefore, that these 
[two sections of the Fatal Accidents Act 
iprovide firstly for compensation to the 
family of the deceased and secondly for the 
pecuniary loss to the estate of the decea- 
- ised. Even though, the Motor Vehicles Act does 
not lay down specifically as to what just 
compensation would be, it would not be 
wrong to think that the expression “Just” 
should include both the items covered by 
the Indian Fatal Accidents Act, namely, 
loss of benefit to the family members of the 
deceased and loss to the estate of the de- 
ceased. Of course, the principles to be ap- 
plied must depend upon the facts and 
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circumstances of each case and may be 
applied only in so far as they are applicable. 
It cannot, however be said that the claim 
made under the Motor Vehicles Act cannot 
include a claim similar in nature to that 
made under section l-A or section 2 of 
the. Indian: Fatal Accidents Act. In that 
view -of the matter, I am inclined to think 
that the principles laid down by the Supreme 
Court in cases under the Indian Fatal Ac- 
cidents Act afford a-reliable guide for de- 
cision of cases of claims under the Motor 
Vehicles Act as well. I find myself in 
respec agreement with the view expres- 
sed by their Lordships Dua, C. J. and 
Tatachari, J. in the case of AIR 1969 
Delhi 188 (Supra), that -the principles|. 
enunciated by the Supreme Court should 
be applied in determining just compensa-|- 
tion payable under the. Motor- Vehicles 
Act. It, therefore, follows that the prin- 
ciple relating to the mode of assessment of 
compensation laid down by their Lordships 
in the three Supreme Court decisions men- 
_ guiding prin- 
ciple in cases of claim for compensation for 
the death of a person as a result of an 
accident. 


28. As regards cases of claims for 
bodily injuries as a result of an accident, a 
case of this Court, Hindusthan General 
Insurance Society Ltd. v. Daya Nath Jha, - 
1970) 40 Com Cas 796 (Pat), has been 
rought to our notice. In this case their 
Lordships were called upon to decide the 
question of damages for bodily. injuries 
caused to a person as a result of collision 
between a truck and a motor car. Their 
Lordships referred to some English deci- 
sions on the point, namely, British . Trans- 
port Commission v. Gourley, 1956 AC 
185; West (H) & Sons’ Ltd. v. Shephered, 
1964 AC 326 and S. V. Distillers Co. 
(Biochemicals) Ltd., (1970) 1 WLR 114. 
These cases have laid down the principle 
that in an action for: personal injuries the 
damages are always divided into two main 
parts, (i) special damages, for instance, out 
of pocket expenses an loss of earnings, 
and (ii) general damages which the law 


implies and is not specially pleaded, which 


may include compensation for pain and 
suffering and the like, and if the injuries 
suffered are such as to lead to continuing 
or permanent disability, compensation for 
loss of earning power in future. 


29. In another case, New Zealand 
Insurance Co. Ltd. v. Krishna Naik, AIR 
1969 Goa 50, a boy was knocked down 
by a truck and sustained injuries and re-° 
mained in a hospital for a few days. In 
this case their Lordships referred to the 
case of Champalal v. Venkataraman, AIR 
1966 Mad 466 and some English cases 
and held that the compensation to be 
awarded to an injured person has to be 
equivalent to the loss or deprivation sus- 
tained taking into consideration the material 
loss and other relevant factors. Damages 
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under two heads, ee and general,. were 
held to be awardable. i 


: In the case of AIR 1966 Mad 
466 (supra), the claimant had become 

e as a result of injuries received o2 ac- 
count of a motor accident and remained 
in hospital for a period of 10 months. The 
Tribunal had awarded compensation ander 
different heads, namely, expenses for nedi- 
cal treatment, nursing, medical appliances 
and also for loss of earnings as a -esult 
of injuries and general damages in respect 
of pain’ and ering which the clamant 
had to suffer upto the date of the pro- 


ceedings. It was held that there was no 
doubt that compensation could net be 
awarded under those heads. The 


learned Judge, however, did not lay down 
clearly as to which were the heads ander 
which compensation could be awardec and 
under which not He addressed himself 
to the only question as to whethe: the 


figure of .compensation was excessively 
high’ or low. 
sl. Yn the case of 1956 AC 185 at 


p. 206, Lord Goddard observed:— 


“In an action for personal injuries the 
damages are always divided into two 
main parts. First, there is what is refer- 
red to as special damage, which has -o be 
specially pleaded and proved. This con- 
sists of out-of-pocket expenses and Icss of 
earnings incurred down to the 
trial, and is generally capable of substan- 
tially exact calculation. Secondly, there is 
general damage which the law impliez and 
is not specially pleaded. This includes 
compensation for pain and suffering and the 
like, and, if the injuries suffered are such 
‘as to lead to continuing or permanen- dis- 
ability, compensation for loss of eerming 
power in the future. The basic priaciple 
so far as loss of earnings and out-of-pocket 
expenses are concerned is that the irjured 
person should be placed in the same zinan- 
cial position, so far as can be dore by 
an award of money, as he would have 
been had the accident not happened....” 
The observations of Hinch Cliffe, J. hh the 
case of (1970) 1 WLR 114 (supra), refer- 
red to in the case of Hindusthan General 
Insurance Society Ltd., (1970) 40 Com Cas 
796 (Pat) (supra), are worth quoting. His 
Lordship says:— ; 


“ ...Three propositions emergec; (1) 
Bodily injury is to be treated as a depri- 
vation which entitles a plaintif to damages 
and that the amount nd damages varies ac- 
cording to the gravity of the injury; 
Deprivation may bring with it three conse- 
quences—loss of earnings or earning capa- 
city, expenses of having to pay others for 
what otherwise he would o for himself, 
and loss of enjoyment of life or a diminu- 
tion in the full pleasures of living; 8) in 
` considering the deprivation the ZIourt 
should have regard to the gravity aml de- 
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gree of the deprivation, that is to.say, whe- 
ther one or more limbs has been lost... .” 
The principles which should govern com- 
pensation for bodily injuries are, therefore, 
quite clear and well settled. 


32. In the light of principles en- 
unciated above, I shall proceed to examine 
whether in the present case compensations 
awarded to the two claimant-appellants 
have been correctly arrived at. 


33. As stated earlier, in respect of 
the claim for the death of Aloka Niyogi, 
the Claims Tribunal has awarded compen- 
sation merely for the shack and mental 
agony suffered by the husband due to the 
sudden death of his wife. I am afraid this 
is what has been termed as sentimental 
damage. It appears that the Tribunal did 
discuss at len the question of pecuniary 
loss but has misdirected itself on the point. 
The oo says in paragraph 22 of the 
award: 


“The claimant husband A. W. 11 has 
nowhere stated that due to the- death of 
his wife he has suffered pecuniary loss.” 
It is on this ground that it has refused to 
award any sum in that behalf. I am 
afraid the Tribunal has committed an error 
of record on this point. It appears from 
pee 4 of the pon of claim filed 
efore the Tribunal that it has been speci- 
fically stated: 


“That the deceased was a young lad 
and was working as a Professor of Bengali 
in the Magadh Mahila College, Patna, but 
had come to the Ranchi Women’s Col- 
lege, on lien. She had a very 
good health and due to her death the ap- 
plicant is suffering a great loss.” 


It is difficult to read anything other than 
a claim for pecuniary loss on account of 
the death of the lady. I find that the Tri- 
bunal was in error in disallowing the claim 
for pecuniary loss. 


34. We have been 
the evidence on the point and it appears 
from the evidence of A. W. II C. K. 
Niyogi that the deceased lady was a pro- 
fessor in the Magadh Mahila College of the 
Patna University drawing a pay of Rupees 
820/- per month and getting an average 
income of Rs. 2,000/- a year from setting 
question papers, tabulating marks and exa- 
mining answer books of examinations held 
by the University. The documents, 
Exts. 8, 4 and 4(e), show that she had 
taken leave from the Patna University and - 
joined the Ranchi Women’s College as a 
lecturer in Bengali only nearly two months 
before the date of the accident. There is 
no reason to think that she would not have 
continued in Ranchi College, once she had 
been appointed to a post there. It seems 
that the idea behind joining Ranchi Col- 
lege must have been. to enable the family 
to live together. It appears from Ext. 4(a) 
that she was getting a salary of Rs. 320/- 


taken through 
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and cost of living allowance of Rs. 60/- 
per month. 5 shows that she was 
aged 89 years on the date of her death. 
It will thus appear that the lady was get- 
ting Rs. 880/- per month as pay and earn- 
ing nearly Rs. 165/- per month from exa- 
minations. 

The total earnings would come to 
Rs. 545/- a month. There is, however, 
evidence of A. W. 11 G. K. Niyogi that 
there used to be a deduction of Rs. 66/- 
as income tax. Therefore, her net monthly 
income would come to about ‘Rs. 540/-. 
‘It appears- from the evidence of this very 
witness that her establishment expenses 
were more than her pay and that he used 
to help her with money. The actual 
amount of money which he used to con- 
tribute to the establishment expenses of his 
wife was not elicited from this witness. 
The Tribunal has taken this amount to be 
_about Rs. 800/- per month. Thus her own 
income and her husband’s contribution 
come to about Rs. 840/- per month. It 
appears that she was staying in a rented 
house at Patna and paying Rs. 220/- per 
month as rent. It also appears that her son 
Abhijit Niyogi was living with her. at 
Patna. He is a bo 


and it would not be a wrong estimate to 


Rs. 100/-. The expenses of a separate 
establishment had’ ceased. 
Tt will, thus, appear that she was 


spending over herself and her establishment - 


a sum of nearly Rs. 500/- every month. It 
will not be a wrong estimate to think that 
she must have been spending at least half 
the amount over her personal expenses. It 
appears that her husband is a businessman 
and she was a lady from a middle class 
family and a professor in a college. She 
must necessarily have to spend Rs. 250/- 
over herself. It may also be safely assum- 
ed that she must have been spending at 
least Rs. 100/- over her own messing. 
Even after she had moved to Ranchi, her 
personal expenses would still have to be 
made. She could not, therefore, have 
laaved more than Rs. 150/- every month. ‘If 
the amount of Rs. 150/- be taken to be 


her net saving every month, her annual 


saving would be Rs. 1800/-. She. was 
aged 89 years on the date of her death 
and, as held in several other cases, I am 
inclined to think that in view of the evi- 
dence of her good health she was likely to 
have lived upto the age of 60 years. For 
-ithe next 21 years, therefore, she would 
have saved a sum of Rs. 37,800/-. It has 
been laid down in several cases that while 
assessing compensation for future pecu- 
niary loss one must take into consideration 
the fact that there were chances of the 
victim not living apo the full age of 60 
years but dying earlier and therefore a de- 
duction of 10 to 20 per cent. ought to be 
made. In the present case I am inclined 
to make a deduction under that head of 


Champa v. C. C. & Industries (Prasad J.) 


eleven years of age- 


the expenses over him at a sum of- 


A. L R. 
10% which comes to. Rs. 8780/-. An 
amount of Rs. 34,020/- thus becomes the 
amount which may be supposed to be the 
income which the lady would have saved 
had her life not been cut short on account 
of the accident in question. ill assess 


this amount at the round figure of Rupees 
84,000/-. | Br 

35. The likely losses have to be 
offset against the likely enefit ‘which 
would accrue to the members of the family. 
In the instant case, there is evidence to 


Show that she had taken a Life Insurance 


policy of Rs. 15,000/. Obviously this 
amount inures to the benefit of the hus- 
band and the son of the late Mrs. Niyogi. 
This amount must, therefore, be deducted 
from the aforesaid amount of Rs. 34,000/. 
The remaining amount would, therefore, 
be Rs. 19,000/. In my view, this amount 
would be a just and reasonable compensa-| 
tion for the death of the lady. As against 
this, the Tribunal has awarded a sum of 
Rs. 12,000/- only on no particular basis. 

e award on this point must be set aside 
To 0007 compensation enhanced to Rupees 


36. Coming now to the case of 
Champa Banerjee, it is not disputed that as - 
a result of the injuries sustained by her 
during the accident, she was in the hospi- 
tal at Ranchi for nearly four months and a 
half and that even thereafter she was 
treated at home and then again at Patna. 
It appears that she has become Jame as a 
result of the injuries. The evidence of Dr. 
U. K. Saran, a surgeon who treated her, 
is to the effect that. the a had develop- 
ed contraction in her right leg and was 
limping at the time she was discharged 
from the hospital and that she has incurred 
a` permanent disability. The doctor has 
quite clearly stated that the limping may 
improve by plastic surgery but not com- 
Dear It has been necessary to refer to 
his: evidence because the Tribunal has, as 
against the evidence aforesaid, . 
Ga realm of conjecture and he 
OWS: 


one. into 
as fol- 


_ “I am of the view that with Pae 
surgery the gil may improve considerably 
so much so that by the time she grows up 
to be a young woman fit for marriage, she 
might recover completely.” 


While assessing the amount of compensa- 
tion it has been strongly influenced by thi 
consideration. I am afraid there was no 
room for this speculation in view of the 
definite evidence of the doctor to the con- 
trary. It must also be mentioned that the 
Tribunal has not taken into consideration 
that if the girl limps all her life her pros- 
pects of marriage will be dim or at ra 

rate she will not be able to lead as i 
a life as she would have done had: she not 
been disabled on account of the injuries 
received by her during the accident. .The 
girl being merely three years and a half 
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of age she has a long life before her and 

is permanent disability will stare her in 
the face all her life. I am of the view, 
therefore, t the amount of compensation 
awarded by the Tribunal tnder the head 
of general damages is much too low. I 
am inclined to think that this should have 
been fixed at least at a sum of Rs. 5,000/- 


37. Under the head of special 
damages specifically pleaded in the instant 
case, the Tribunal has awarded a sum of 
Rs. 2,031.95 paise, the amount spent over 
her treatment. The evidence on the point 
has been fully discussed by the Tribunal 
and it is not necessary tc refer to it. 
Nor has it been disputed before us by the 
respondents that the aforesaid amount was 
spent. 


38. I must, however, state that the 
clim made by the girl is Rs. 7,500/-. It 
appears, however, from the petition of 
eas filed on her behalf that only a sum 
of Rs. 6,000/- had been claimed initially. 
It appears, however, that an amendment 
was made to the claim at the instance of 
the appellant and the enhanced amount of 
Rs. 7,500/~ was claimed. ‘The Claims Tri- 
bunal by its order of that date allowed 
the amendment. It st ee to have been 
done on the date the hearing of the case 
before the Tribunal started. In this con- 
nection it is relevant to note that the claim 
petition had been filed cm the 3rd of 
August, 1964 and the amendment to the 
claim was allowed as late as the 30th of 
April, 1965. Under sub-section (8) of Sec- 
tion 110A of the Act (as it stood before its 
amendment in 1969) an o for 
compensation had to be filed within sixty 
days of the occurrence of the accident. In 
the present case the occurrence took place 
on the 6th of May, 1964 and the applica- 
tion was filed on the 3rd of August, 1964. 


The delay was, however, condoned. It 
must, however, be noted that it was the 
delay in filing the application dated the 
8rd of August, 1964 that was condoned. 
The Tribunal, however, does not a pear to 
have considered the question whether the 
-lamendment to the claim petition should 
have been allowed on the 80th of April, 
1965 in view of the period of limitation. 
It is needless to -point out that a valuable 
right had accrued to the other’ parties as 
a result of limitation. There appears to 
be justification in the Poel ease for con- 
doning the delay in filing the petition of 
claim on the 8rd of -Augusit, 1964. There 
is on record an application for condonation 
of this delay filed along with the petition 
for claim on the 8rd of August, 1964 it- 
self on behalf of Champa Banerjee alleg- 
ing that the condition of the gir was sO 
precarious that no petition əf claim before 
the Tribunal could be filed in time. It is 
obvious that the girl was in the ‘hospital 
for a period much longer than 60 days. 
There does not, however, appear to be any 
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good reason for allowing the enhancement 
of the claim by an amendment on the 30th 
of PD 1965 on the date the case was 
being taken up. 


In the case of Bihar Co-operative 
Motor Vehicles Insurance Society Ltd., AIR 
1970 Pat 172, referred to above also, an 
application for the amendment of the claim 
petition for increasing the amount of com- 
pensation was_ filed before the Tribunal 
and allowed by it. Tarkeshwar Nath, 
held in that case that amendment should 
allowed if a valuable right has ac- 
crued in favour of the ar ag party on 
account of the expiry of the period of 
limitation and that no amendment should 
be allowed to introduce a new set of ideas 
to the prejudice of any right acquired by 
any party by lapse of time. In that case 
also the prejudice caused to the other side 
as in the instant case, had been completely 
ignored and the learned Judge held that 
the Tribunal had wrongly exercised its 
discretion and the claim must be limited to 
the amount originally claimed. I find my- 
self in respectful agreement with his Lord- 
ship and I am of the opinion that the Tri- 
bunal ought not to have allawed in the 
present case an amendment resulting in 
enhancement of the claim as late as the 
80th of April, 1965. In that view of the 
matter any amount in excess of Rupees 
adhe as originally claimed cannot be al- 
lowed. Upon my finding arrived at 
earlier the total amount awardable would 
come to Rs. 6,081.95. In view of what 
IL have said above the girl Champa Baner- 
jee will be entitled to a sum of Rupees 
6,000/- in total 


$9. Now remains to dispose of the 
two cross-objections filed in both the ap- 
pe by respondent Chotanagpur Chemi- 
cals and Industries Ltd., the owner of the 
truck. Learned counsel for the respon- 
dents firstly contended that the finding to 
the effect that the truck was being rashly 
and negligently driven is wrong on facts. 
I have already dealt with this -question at 
Ingth andI find’ thatthereisno good basis 
for this contention. I may observe that the 
arguments made by learned counsel for 
Chotanagpur Chemicals and Industries Ltd. 
were adopted by learned counsel appearing 
for the Insurance Company as well. It is, 
therefore, necessary to point out that it is 
not open to the Insurance company to take 
efence. A reading of sub-section (2) 
of Section 96 of the Act which enumerates 
the grounds open to an Insurance Company 
by. way of defence, will show that it is 
not open to the insurer (sic), has limited 
grounds of defence. This uestion was 
also considered in the case of Hindusthan 
General Insurance Society Ltd., (1970) 40 
Com Cas 796 (Pat) (Supra). l 


After referring to several cases on the 
point Untwalia, J. held that it was not 
open to the Insurance Company to chal- 
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lemge the finding in respect of the accident 
having taken place as a result of rash and 
negligent driving. In the cases of AIR 
1971 Madh Pra 145 and AIR 1971 Mys 
207, referred to earlier, also, the question 
_tumed round amongst others the defence 
to the Insurance company to challenge 

e finding in respect of rash 

ent driving, and it was held that no de- 
ence other than those mentioned in Sec- 
tion 96 (2) of the Act was available to the 
insurer. Reliance has been placed in 
these cases on the decision of the Supreme 
Court in the case of British India General 
Insurance Co. Ltd. v. Captain Itbar Singh, 
AIR 1959 SC 1831. Im any case, a find- 
ing on the question in the instant case 
was necessary in view of the point having 
been raised by the other respondent, name- 
ly, the owner of the truck, and I have al- 
ready held that there is absolutely no 
‘substance in the contention that the acci- 
dent was not a result of rash and negligent 
driving by the driver of the truck but on 
the negligence of the rickshaw driver. 


40. The second point raised by 
learned counsel for the respondents is that 
the petitions for claim in both these cases 
were filed on the 8rd.of August, 1964 be- 
yond the period of limitation and should 
not have been entertained by the Tribunal. 
I have already discussed earlier this ques- 
tion with regard to the petition of Champa 
Banerjee and showed that there was good 
reason ' for condoning the delay. It appears 
that in the case of Chinmoy Kumar Niyogi 
also a petition had been filed supported by 
an affidavit that after the death of Mrs. 
Aloka Niyogi the petitioner had to remove 
his son Abijit Niyogi, who also had re- 
ceived injuries, to Calcutta for his proper 
treatment and that after his return there- 
from Chinmoy Niyogi fell il] and could not 
His application 


file the claim in time. 
certificate 


was supported by a medical 
from Dr. T. B. Prasad 
effect that the petitioner was ill until the 
2nd of August, 1964. There can be no 
doubt that the Tribunal was justified in 
entertaining the claims beyond the period 
of limitation by condoning the delay which 
it was entitled to do. This . point raised 
by learned counsel must, therefore, fail. 


4}. The last point urged by them 
is that the damages awarded are excessive- 
ly high. [ have already discussed this 
paor at length and I find no substance in 

is contention either. No other points 
were raised by learned counsel appearing 
for the respondents. The cross-objections 
‘ in both the appeals must, therefore, neces- 
sarily fail. 


42. Yt remains, however, to be 
mentioned that the liability of the Insur- 
ance Company in the present case must be 
limited to a sum of Rs. 20,000/- for which 
the vehicle was. insured, and no more. The 
total amount of compensation awarded in 
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and negii- . 


of Ranchi to the, 


A.I. R. 


this case exceeds that amount. Therefore, 
I direct that a sum of Rs. 19,000/- shall 
be paid by the Insurance Company to a 

pellant Chimmoy Kumar Me i besides the 
sum of Rs. 1,000/- awarde to Abhiijt 
Niyogi. It is hardly necessary to state that 
the owners of the truck M/S Chotanagpur 
Chemicals and Industries Ltd. are also 
liable for payment of the compensation in 
the present case. In fact their liability for 
the act of their servant has not been dis- 


peed by learned counsel and could not 
ve been justifiably challenged in the 
circumstances of the present case. I, 


therefore, direct that the amount of Rupees 
6,000/- shall be paid by M/S Chotanag- 
pur Chemicals and Industries Lid. to 
Champa Banerjee. 


43. In the result, the two appeals 
are allowed and the. ` cross-objections dis- 
missed. In the circumstances of this case. 
I am not inclined to make any order for 
costs. 

Se eee J.— 44. I agree. 
Appeals allowed; Cross-objections 
dismissed. 
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Sardar Mohan Singh Bedi, Appellant 
v. Manu Maya Thappa and others, Res- 
pondents. 
A. F. O. O. No. 154 of 1968, D/- 
23-8-1971, from order of R. P. Sinha, Dist. 
J., Singhbhum at Chaibasa, D/- 2-3-1968. 
(A) Motor Vehicles Act (1939), S. 116 
— Negligent and reckless driving — Ex- 
tent of damage caused to a vehicle, its 
impact on the things against which it dash- 
ed and the injuries caused to persons in- 
volved in accident are the factors to be 
considered for determining whether driving 
was rash and negligent. (X-Ref:—— Torts — 
Negligence) (X-Ref: S.  110-A)  (X-Ref: 
Penal Code (1860), S. 304-A.) (Pr. 9) 
(B) Motor Vehicles Act (1939), Sec- 
tion 110-B — Fatal accident —- Compensa- 
tion — No hard and fast rule can be aid 
down about the percentage of income that 
the deceased was spending on his family. 
AIR 1972 Pat 259, Followed. (Para 12) . 


(C) Motor Vehicles Act (1989), S. 95 
— It is not mandatory upon the Insurer 
to indemnify persons who are being car- 
ried in vehicles other than those which 
carry passengers for hire or reward. ATR 
1959 SC 1331, Followed. (Para 16) 


It is possible that in spite of Proviso 
(ii) to Section 95 (1) the insurer may not 
take advantage of it and may undertake to 
indemnify in respect of persons or class of 


persons carried by vehicles other than 
those which carry passengers for hire or 
reward.. If the Insurer does so, it would 
KO/AP/F625/71/DVT 
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not be contrary to Section 95. So also if 
the Insurer does not do so, he is not acting 
in contravention of Section 95 or net dis- 
charging his statutory duty which is cast 
upon him by Section 95 (1). Hence in 
absence of any clause in the policy cover- 
ing the risk of persons travelling in a goods 
vehicle the pe 3 not liable to ince- 
mnify the risk of such persons, 
i i (Paras 16,. 18) 
Cases Referred: Chronological Paras 
(1972) AIR 1972 Pat 259 (V_59)= 
Misc Appeals Nos. 318 and 314 of 
1965, D/- 30-7-1971, Kumari 
Champa Banerjee v. Chotanagpur 
Chemicals and Industries Ltd. 12 
(1971) AIR 1971 Punj & Har 13 
(V 58) -== 1970 Acc CJ 287, Smt. 
Shanti Devi v. General Manager, 
Punjab Roadways, Ambala 12 


(1962) AIR 1962 SC 1 (V 49) = 
1962-1 SCR 929, Gobald Motor 
Service Ltd. v. R. M. K. Velu- 


swami 
(1959) AIR 1959 SC- 1331 (V 46) = 
1960-1 SCR. 168, British India 
General Ingurance Co. Ltd. v. Cap- 
tain Itbar Singh 18 
K. D. Chatterjee and Braj Kishcre 
Prasad, for Appellant; Sidheshwari Prasad 
Singh, Madhusudan Singh, N. N. Roy aad 
K. D. Dey, for Respondents. - 


JODGMENT:— Dhan Bahadur Tta- 
ppa was the unfortunate victim of an gc- 
cident in which he lost his life. His 
widow Manu Maya Thapa on behalf of 
herself and her minor children filed an ap- 
plication under Section 110-A of the Motor 
Vehicles Act, 1989 (Act No. IV of 1989) 
[hereinafter referred to as ‘the Act’] claim- 
ing compensation of Rs. 89,080/. The ap- 
plication has been allowed in part by the 
Motor Vehicles Accident Claims Tribunal, 
Singhbhum, Chaibasa and compensation to 


the extent of Rs. 10,000/- has been award- 
ed. The appellant was a party to tae 
claim case being the owner of the motor 


vehicle which had caused the accident. 
Respondent No. 4, New India Assuranze 
Company Ltd., (hereinafter referred to as 
‘the Insurance Company’) was also before 
the Tribunal being the insurer of the vehi- 
cle. In this Court the owner Sardar Mohan 
Singh Bedi is the appellant. A cross-ob- 
jection has been filed on behalf of respon- 
dents 1 to 8, the claimants before the 
Claims Tribunal. 


2. On 18-6-1962 as a result of an 
accident caused by a public carrier bearing 
No. 5345 owned by the appellant Sardar 
Mohan Singh Bedi, Dhan Bahadur Thapa 
was crushed to death. An application 
under Section 110-A of the Act was pre- 
sented before the Claims Tribunal, as then 
constituted. In the application filed it was 
stated as against column No. 10 that it was 
not known whether the deceased was tra- 
velling by the vehicle involved in the acei- 


dent. The details of the accident have not 
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been given in this application. The claim 
as made, as already stated, was for Rupees 
39,080/-. 


3. Cause was shown both by the 
owner of the truck as also by the Insur- 
ance Company. The owner stated that he 
was in no way responsible for the acci- 
dent or liable to pay any ages, and 
that it was the Insurance Company which 
was, if at all, liable. In paragraph 2 of 
the show cause it was stated “that the de- 
ceased had no business to be in the vehi- 
cle and if he was in the vehi- 
cle he was a mere trespasser.” It was 
further stated that the deceased was in a 
drunken condition and the accident had 
taken place due to the negligence of the 
deceased. 
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4, The insurance company apart 
from challenging its liability and quantum 
of damages as claimed specifically stated 
that it was not liable inasmuch as, the 
vehicle in aeon was used for carrymg 
passengers for hire or reward though the 
vehicle was not covered by the permit to 
ply for hire or reward. It was further 
stated that the deceased was at the time of 
accident being carried as a passenger and 
the owner was thus acting in breach of the 
road permit. The Insurance company fur- 
ther stated in the show cause that it will 
rely on the various clauses of the insurance 
policy to negative its liability. 


; The application was filed be- 
fore the Judicial Commissioner of Ranchi 
on 10-8-1962. Order No. 17 dated 30-7- 
1963 states that the case relates to Singh- 
bhum District and that by Government 
notification of 19-7-1963 the jurisdiction of 
the Judicial Commissioner at Ranchi had 
ceased over cases of other districts and that 
the matter should be referred to High 
Court. Order No. 30 dated 19-8-1964 in- 
dicates that the records were received by 
the District Judge, Chaibassa from the 
Judicial Commissioner, Ranchi for disposal. 
This is how, although the claim petition was 
filed at Ranchi, it came to be decided by 
the District Judge of Singhbhum. 


6. Various issues were framed by 
the Tribunal in paragraph 6 of its order 
and need not be mentioned here. The 
Tribunal on a consideration cf the mate- 
rials on the record came to tke conclusion 
(a) that the accident in which the deceased 
lost his life took place due to rashness and 
negligence of the driver of the truck; (b) 
that Dhan Bahadur Thapa was travelling 
at the time of the E in the truck; 
(c) that the said Dhan Bahadur Thapa was 
going in the truck as a passenger for hire 
and reward; (d) that the liability was that 
of the owner and not of the Insurance 
Company and (e) that the claimants name- 
y, respondents 1 to 3 in this case were en- 
titled to Rs. 10,000/- as damages by way 
of compensation apart from costs. 


` criminal 
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7. The first contention raised on 
behalf of the appellantin this court is that 
the finding of e Court below that the 
truck was driven rashly and 
and that the accident was as a res 

thereof should be set aside. Jt was con- 
tended that there was no direct evidence 
proving that the truck was being driven 
rashly or negligently. The tribunal had 
really relied on the. doctrine of res ipsa 
loquitur which according to the learned 
counsel was not applicable to the facts 
and the circumstances of the case. He 
also criticised the evidence of P. K. Rudra 
(A. W. 8) whose evidence was accepted by 
the Court below. I must . state at once 
that it is not correct to say that there is 
no evidence of a witness who saw the rash 
and negligent driving. P. K. Rudra has 
stated in clear terms as follows: 


“I saw a truck moving at great speed 
from the direction -of Burma mines and 
proceeding towards Sakchi.” 


This statement clearly shows that the 
witness himself saw the truck being driven 
at a great speed. The Claims Tribunal has 
accepted this evidence. I do not see any 
reason why I should also not accept this 
evidence and the appreciation’ of the oral 
testimony of this witness by the -Court be- 
low. . Argui g that the evidence of this 
witness skoul not be acopio it was con- 
tended that the witness could not have 
seen the vehicle passing on the road from 
his house, Reliance for the purpose was 
placed on his statement that the place of 
accident was about ‘700 feet from the 
verandah of the house . of the witness, 
where the witness was sitting at that time. 
The mere fact that the distance of veran- 
i is 700 feet from the -place of accident 
does not mean that the witness could not 
have seen from that distance the truck pass- 
ing at a high speed. There is no material 
on the basis of which it could’ be inferred 
that there were obstructions between the 
verandah of the house of this witness and 
the road through which the truck in ques- 
tion was passing. 


8. Tt was next contended in the 
same context that the witness could not 
be an eye witness at all. Reliance was 
placed on the evidenco of j 
witness given in the criminal court 
in connection with the prosecution of 
the dri 
The witness had stated there that he had 
not seen the driver and other four injured 
(coolies who were on the truck) and that 
when he reached the spot the driver and 
the injured persons were not present. I 
do not think that the conclusions suggested 
by the learned counsel can be drawn from 
this statement. Reference was also made 
to the statement of thi witness in the 
court to the effect that when he 
reached the Pee of accident a small girl 
was lying fallen and was weeping. On the 


basis of this statement it was suggested 
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negligently 


iver for rash and negligent driving. 


A. LR. 
that the accident might have been as a 
result of the drivers attempt to avoid run- 
ning over a small girl who had come in 
the way. I also do not find any substance 
in this contention. Evidence was led by 
the owner to give his own version of the 
accident in which a small girl does not 
come on the scene at all. It is, therefore, 
not possible to hold on the materials sug- 
gested that the truck had actually hit the 


‘pole and the tree in order to avoid run- 


ning over a small girl. I must also state 
that the evidence of Dilip Singh (O. W. 2) 
which was given in the Court below on 
behalf of the owner was not relied upon by 
the learned counsel for the appellant in 
the course of his argument. I am thus of 
the view that there is direct acceptable 
evidence of P. K. Rudru establishing that 
at the time of accident the truck in ques- . 
tion was being driven at a great speed. 


9. Even if there was no direct 
evidence of the fact that the truck was be- 
ing driven at a high speed, I would have, 
on the other materials on the record, come 
to the same conclusion as the Claims Tri- 
bunal, namely, that the accident was a re- 
sult of rash and negligent driving of the 
driver of the truck. But beforé I revert 
to those materials and circumstances, I 
should refer certain passages from Salmond 
on the law of Torts of Chapter 10 at 
page 819 relied upon by the learned coun- 
sel—  - : 


“ ... that it is for the plaintiff to 


rove negligence, and not for the defen- 
t to disprove it, is in some cases oné 
of considerable hardship to the plaintiff, 


because it may be that the true cause of 


. the accident lies solely within the know- 


ledge of the defendant who caused it. The 
plaintiff can prove the accident, but he 


- cannot prove how it happened so as to 


show its origin in the negligence of the 
defendant. This hardship is avoided to a 
considerable extent by the principle of res 
ipsa loquitur. There are many cases in 
which the accident speaks for itself, so 
that it is sufficient for the plaintiff to prove 
the accident and nothing more. He is 
then entitled to have the case submitted to 
the jury, and it is for the defendant, if | 
he can, to persuade the jury that the acci- 
dent arose through no negligence of his. 

e maxim res ipsa. loquitur applied 
wherever it is so improbable that a an 
accident would have happened without the 
neġligence of the defendant that a reason- 
able jury could find without further evi- 
dence that it was so caused.” ; 


The learned counsel for the respon- 
dents referred to the case of Gobald Motor 
Service Ltd. v. R. M. K. Veluswami, AIR 
1962 SC 1.. In this case on the. facts of 
the case the principle of res ipsa loquitur 
was applied and it was held that the events 
that happened told their story and there 
was pe bene on that the accident was 
caused by the negligence iver, 
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‘The Claims Tribunal has mentionec all 
those circumstances which lead to the in- 
ference that the truck in question was teing 
driven rashly and negligently. The evid2nce 
in this case discloses that the driver cash- 
ed against an electric pole and then against 
a tree which was there on the left flank 
of the road. As the result of the impact 
the electric pole was damaged and the 
tree was uprooted (vide evidence of 
A. W. 8). The witness 


“both the front wheels were pulled out and 
thrown behind the truck”. The injuries on 
the deceased clear indication of the 
great impact which was the result of the 
accident. It is not disputed that the en- 
gine of the truck was very badly damzged. 
From all these facts and h 
the Claims Tribunal rightly came to the 
conclusion that these circumstances lead 
truck in ques- 
tion was being driven rashly and negligent- 
ly at the time of the accident. These cir- 
cumstances in my view speak for them- 
selves and in the absence of any satisfac- 
tory explanation by the truck owner re- 
garding the accident, it must be held, irre- 
Drie of the oral evidence in this zase, 
at the, claimants have been able to prove 
their case that the death of Dhan Bahadur 
Thapa was on account of rash and regli- 
gent driving by the truck driver. The 
view I am taking is. not in conflict witk: the 
passage from Salmond on the Law of Torts 
relied upon by Mr. Chatterjee and :s in 
fact in consonance with the decision of the 
Supreme Court, referred to above. The 
first contention raised on behalf of the ap- 
pellant has, therefore, got to be rejeczed. 


10. The next argument which I 
propose to deal is in respect of the juridic- 
tion of the Chaibassa Court. It was urg- 
ed that the District Judge of Chaibassa did 
not have jurisdiction to decide the claims 
case. The first notification on the basis of 
which the claim was filed before the fudi- 
cial Commissioner, Ranchi has not been 
shown to me by the learned Counsel ap- 
pearing for any of the parties. So fer as 
the transfer of the records from the Judi- 
cial Commissioner, Ranchi to the District 
Judge of Chaibassa is concerned, I am of 
the view that it was perfectly legal ard in 
consonance with the notification issuec. by 
the State Government, referred to in the 
order of the Judicial Commissioner of 
Ranchi. Jt may be noted that before the 
issue of the notification ir question no evi- 
dence was recorded in the proceedings be- 
fore the Claims Tribunal. In such a situa- 
tion when the District Judge of Cha_basa 
has been given the exclusive jurisdictiaa to 







decide the claims under Section 110-A of. 


the Act, there cannot be any legal ber to 
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the disposal of the case by the Claims Tri- 
bunal at Chaibasa. In fact at no, stage’ of 
the proceeding it was even suggested by 
any of the parties that the matter should 
be tried at Ranchi and not at Chaibasa. 


Jl. © I would next take up the ques- - 
Hon of quantum of damages; connected 
therewith would be the disposal of the 
cross-objection. Learned counsel for the 
appellant submitted that all factors which 
are relevant have not been taken into con- 
sideration in awarding damages, and the 
damage was, therefore, excessive. Mr. 
N. N. Roy, on the other hand, on behalf 
of the claimants-respondents 1 to 8 sub- 
mitted that their entire claim should have 
been allowed. So far as the objection on 
behalf of the appellant is concerned, apart 
from some general princip enunciated 
nothing was shown which would enable 
me to hold that the amount of Rs. 10,000/- 
awarded was excessive. I must, therefore, 
proceed to deal with the cross-objection in 
a little more detail. 


12. It was contended that the 
monthly income of the deceased at the 
time of the accident was Rs. 115/- per 
month and that the further life expectation 
of the deceased having been taken to be 
21 years, the court should have granted 
higher damages. It was urged that the 
court below had - only taken 50% of the 


monthly emoluments as having been 
ent on the amy namely, 
e wife and the children. This 


according to the learned counsel is a low 
figure. He suggested that two-third should 
have been allocated towards the expenses 
of the family and one-third towards 
the expenses of the deceased. 
Learned counsel wanted to derive 
support from the case Smt. Shanti 
Devi v. General Manager, Punjab Roadways, 
Ambala, AIR 1971 Punjab and Har. 18. 
Apart from the fact that in the case under 
consideration before the Punjab High Court 
the number of members of the family of the 
deceased was as against 83 as. here. 
I do not think that any hard and fast rule 
can be laid down, dependant on mere 
number of the members of the family. In 
this case no evidence was led by the claim- 
ants to show as to what was the actual 
expenses incurred by the deceased for the 
maintenance of the family. that view 
of the matter, I do not think that the ap- 
proach of the Claims Tribunal is wrong or 
at any rate of such a nature as to call for 
interference in appeal- I may state that 
the amount awarded is Rs. 10,000/- which 
is deposited in fixed deposit in a bank can 
fetch an income of Rs. 700/- a year which 


is more than 50% of the total annual 
emolument of the deceased. The princi- 
ple on which compensation should be 


awarded has recently been considered by 
a Division Bench of this Court in Misc. 
Appeals Nos. 313 and $14 of 1965 (Kumari 
Ghana Benerjee v. M/S  Chotanagpur 
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Chemicals and Industries Ltd.), decided on 
80-7-1971 (reported in AIR 1972 Pat 259. I 
do not think that the decision arrived at in 
this case by the Claims Tribunal can be 
said to be wrong on the basis of the prin- 
ciples enunciated in that decision, The 
aa of compensation awarded, there- 
ore, does not call for interference .at the 
instance of either the appelant or the cross- 
objectors. 


13. I will now deal with the point 
which is not free from difficulty and that 
relates to the question whether the Insur- 
ance Company is liable in this case. Mr. 
K. D. Chatterjee contended that, in an 
event, it is the Insurance Company whic 
should be held liable to pay the damages 
awarded in this case. I will first refer to 
some of the provisions of the Motor Vehi- 
cles Act. Chapter VIII of the Act deals 
with insurance of motor vehicles against 
third p risks. Section 94 of the Act 
requires the owner of a vehicle to take out 
policy of insurance in relation to the use 
of motor vehicles in a public place, com- 
plying with the requirements of Chap. VIII. 
Section 95 lays down the requirements of 
policies and limits of liability. Relevant 
portion of Section 95 (1) of the -Act.may 

e usefully quoted— — 


“95. Requirements of policies and 
limits of liability— (1) In order to comply 


with the requirements of this Chapter, a 
pote of insurance must be a policy 
which— l ' i Í 


(a) is issued by a person who is an 


authorised insurer, oF a co-operative 
society allowed under Section 108 to trans- 
act the business of an insurer; and 


(b) insures the person or classes of 
person specified in‘ the policy to the extent 
specified in sub-section (2) against any lia~ 
bility which may be incurred by him or 
them in respect of the death of or bodily 
injury to any person caused by or arising 
out of the vehicle ‘in a public place. 

Provided that a policy shall not be 
required— . : 


fea? ow} 


‘e eas] 


(ii) except where the vehicle is a ve- 
hicle in which passengers are carried for 
hire or reward or by reason of or in pursu- 
ance of a contract of employment, to cover 
liability in respect of the Neath or of bodily 
injury to persons being carried in or upon 
or entering or mounting or alighting from 
‘the vehicle at the time of the occurrence 
of the event out of which a claim arises, 
or”. i 

Sub-clause . (2) of this section lays 
down the limits of the liability. Sub- 
clause (4) states tbat a policy shall be of 
no effect unless and until the insurer 
issues a certificate of insurance. Section 96 
of the Act is a special provision which 
makes the Insurance Company liable for 
payment to. a person entitled to the bene. 


S. M. S. Bedi v. M. M. Thappa (S. S. Ali J.) 


‘the terms of the 
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fit of a decree obtained by him, subject of 
course to certain limitations regarding the 
liability. Sub-section (2) of Section &6 of 
the Act states the grounds of defence 


which are available to the Insurance Com- 


pany when it is made a party in a pro- 
ceeding where the claim is made for 
damages by a third party. The relevant 
portions of Section 96 of the Act may be 
quoted. thus— 


“(1) If, after a certificate of Insurance 
has been issued under sub-section (4) of 
Section 95 in favour of the person by whom 
a policy has been effected, judgment in 
respect of any such liability as is required 
to þe covered y a polc 
under clause (b) of sub-section D 
of Section 95 (being liability covered by 
olicy) is obtained against 
any person insured by the policy, then, not- 
withstanding that the insurer may be en- 
titled to avoid or cancel or may have avoid- 
ed or cancelled the policy, the insurer shall 
subject to the provisions of this section, 
pay to the person entitled to the benefit 
of the decree any sum not exceeding the 
sum assured payable thereunder, as. if he 
were the judgment-debtor, in respect of 
the liability, together with any amount 
payable in respect of costs and any sum 
o in respect of interest on that sum 

y virtue of any enactment relating to 
interest on judgments. : 


(2) No sum shall be payable by an 
insurer under sub-section (1) in respect of 
any judgment unless before or after the 
commencement of the proceeding in which 
the judgment is given the insurer had 
notice through the court of the bringing 
of the proceedings, or in respect of any 
judgment so long as execution is stayed 
thereon pending an appeal; and an insu- 
rer to whom notice of the bringing of any 
such ‘proceedings is so given shall be en- 
titled to be made a party thereto and to 
defend the action on any of the following 
grounds, namely:— 


ls» ae * =) a aa) 
(b) that there has been a breach of a 

specified condition: of the policy, being 

one of the following conditions, namely: 


(i) a condition excluding the use of 
the vehicle; i 

(a) for hire or reward, where the 
vehicle is on. the date of the contract of 
insurance, `a vehicle not covered by. a per- 
mit to ply for hire. or reward; or 
os ea we aa =a 
(c) for a purpose not allowed by the 
permit under which the vehicle is used 
where the vehicle is a transport vehicle; 
ee ee os f =.> ee 

14, The Claims Tribunal has held 
that the Insurance Company cannot be said 
to be liable in this case because in its 
view Dhan Bahadur Thapa was being car- 
ried as a passenger for hire or re 


1973 


Mr. K. D. Chatterjee first assailed this 
finding of the Claims Tribunal. The lzarn- 
ed counsel submitted that there was no 
evidence either direct or circumstantial 
leading to this inference. He further sub- 
mitted that the court ‘could not on the 
basis of | non-examination of the truck 
driver or the four coolies on the truck 
come to the conclusion that Dhan Baladur 
Thapa was travelling as a passenger for 
hire or reward. There is considerable 
force in the argument of the learned coun- 
sel. But I do not propose to deal with 
or decide this question for my view, the 
ce Company can resist its liability 
on another ground which was put <orth 
during the course of argument by the 
learned counsel for the company. But be- 
fore dealing with that contention I must 
notice another erent on factual asvect, 
which was put forth by Mr. Chatterjee. 
He contended that the Tribunal has erred 
in holding that Dhan Bahadur was travel- 
ling on the truck at the time of accident. 
I cannot accept this argument as correct. 
The Claims Tribunal has given good rea- 
sons in Paragraphs 14 to 18 of the crder 
for holding that Dhan Bahadur Thapa was 
travelling in the truck at the time of acci- 
dent. Suffice it to say that evidence of 
P. K. Rudra, which has been accepted by 
the Tribunal, and which I do not find any 
ood reason for rejecting, clearly establi- 
shes that Dhan Bahadur Thapa was ix the 
truck at the time of accident. 


15. It was contended by the learn- 
ed counsel for the Insurance Company 
that the policy covered death, or | bodily 
injury to any person caused by or ar-sing 
out of the use of the motor vehicle -pro- 
vided that the death or bodily injury was 
not to a person who was being carrie] in 
or upon the vehicle at the time of the 
accident. It was urged that since Dhan 
Bahadur Thapa was travelling in the truck 
at the time of accident the Insurance Com- 
pany was not liable for any damages aris- 
ing out of his death. Reliance was place 
in this connection on the policy which was 
Exts. A-I and D before the Claims Tribu- 
nal. The specific portion from the pclicy, 
so far as is relevant for this case, is as 
ollows:— 

“Section U—Liability to 
ties. 


1. Subject to the limits of Liakility 
the Company will indemnify the Insared 
against all sums including .claimant’s cost 
and expenses which the Insured shall be- 
come legally liable to pay in respect of 


(i) death of or bodily injury to any 
person caused by or arising out of the 
use (including the loading and/or unlad- 
ing) of the Motor Vehicle, 


(ii) damage to prope caused. by 
the use (including the ieee and/or un- 
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loading) of the motor vehicle provided al- 
ways t:— 

xx XX xx 


(c) Except so far as is necessary to 
meet the requirements of Section 95 of the 
Motor Vehicles Act, 1939, in relation to 
liability under the Workmen’s Compensa- 
tion Act, 1928, the Company shall not be 
liable in respect of death of or bodily in- 
jury to any person (other than a passenger 
carried by reason of or in pursuance oe a 
contract of employment) being carried in 
or upon or entering or mounting or alight- 
ing from the Motor Vehicle at the time 
of the occurrence of the event out of 


which any claim arises”. 


In reply Mr. K. D. Chatterjee con- 
tended that this clause of the policy would 
not be of any assistance to the Insurance 
Company because the policy itself states 
subsequently— 


“Nothing in this Pary or any en- 
dorsement hereon shall affect the right of 
any person indemnified by this Policy or- 
any other person to recover an amount 
under or by virtue of the provisions of the 
Motor Vehicles Act, 1939, Section 96”. 


It was, therefore, submitted that we 
have to refer to Section 96 of the Act and 
if the defence that has been taken is co-, 
vered by Section 96, then alone the liabi- 
lity can be avoided. It was submitted that 
since, according to the contention, which 
I have already noticed, but about which 
I have not expressed any opinion, the In- 
surance Company has not heen able to 
establish. that Dhan Bahadur Thapa was 
travelling for hire or reward, section 96 
(2) (b) of the Act cannot be of any assist- 
ance to the Insurance Company, and 
the Insurance Company cannot get advan- 
tage of the clause relied upon by the 
learned counsel. - 


16. In order to appreciate this 
point I will have to deal once again with 
Sections 95 and 96 of the Act. The scheme 
of Section 95 is that in clause (1) it lays 
down the essential requirements which 
have to be fulfilled in order to. comply 
with the requirements of Chapter VIII in 
respect of a policy of insurance. This pro- 
vision requires that the policy should 
undertake to indemnify the insurer against 
any liability which may be incurred by 
him in respect of death or bodily injury 
to any person caused by or arising out of 
the use of vehicle in a public place. But © 
the proviso makes it clear that the policy 
is not required to cover cases of persons 
who are travelling or entering, mounting 
or alighting from the vehicle at the time 
of the occurrence of the event out of 
which any claim arises (except in certain 
cases with which we are not concerned in 
this case). The net. result, therefore, is 
that it is not mandatory or it is not a sta- 
tutory requirement that, in the class of 
vehicles with which we are dealing, the 
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Act requires the Insurance Company to 
undertake to indemnify persons who are 
being carried on a vehicle. It is possible 
that in spite of this proviso the insurer 
may not take advantage of it and ma 
undertake to indemnify in respect of suc 
persons or class of persons also. If the 
{nsurer does so, it would not be contrary 
to Section 95 of the Act. But what ap- 
ears clear is that if he does not do so, 
he is not acting in contravention of Sec- 
tion 95 or not discharging his statutory 
duty which is cast upon him by the provi- 
sion aforesaid. It appears to me, there- 
fore, that in excluding the Insurance co- 
verage in respect of persons who were 
travelling in the truck at the time of acci- 
dent, the Insurance Company was not act- 
ing contrary to the provisions of Section 
95, but was acting in conformity thereof 
and had not undertaken to indemnify the 
insurer in case of an accident as mentioned 
in sub-clause (1) (c) of Section II of the 
Insurance Policy (quoted in paragraph 15). 


17. The next question, therefore 
for consideration is as to what is the effect 
of the clause relied upon by Mr. Chatter- 
jee, which has already been quoted above 

y me. The true meaning o 
is that if the Insurer has any liability by 
virtue of the provision of Section 96, that 
cannot be avoided by the Insurer by in- 
serting any clause or condition which may 
purport to avoid the liability or obligation 
created by Section 96 of the Act. We 

ve, therefore, to appreciate the true 

effect and scope of Section 96. 


18. Sub-clause (1) of Section 96 
of the Act states. that if after a certificate 
of insurance has been issued in favour of 
a person in pursuance of Section 95 (4) 
of the Act, a domed in respect of any 
such liability is obtained against any per- 
son insured by the policy, then the insurer 
shall pay to the person concerned any 
sum not exceeding the liability which the 
insurer may have under the policy. Sub- 
clause (2) among other matters enumerates 
the defence that is available to the insurer. 
Sub-clause (2): (b) enumerates some of 


those defences relating to breach of con- 


dition of policy. It has been held by the 
Supreme Court in the case of British India 
General Insurance Co. Ltd. v. | Captain 
Ithar Singh, AIR 1959 SC 1831 that the 
defences mentioned in Section 96 of the 
Act are only defences open to the insurer, 
other defences being not open to him. 
But in my view this is only applicable 
where the liability of the insurer arises 
under the policy itself, being a poe in 
conformity with the provision of Section 
95 of the Act. Then and then alone the 
defences that are open to the insurer have 
been limited and restricted. 


To illustrate when the poli 
‘an accident in question, it woul 
open to the insurer to 
no negligence involve 


covers 
not be 
lead that there was 
in the accident, 
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this clause_. 
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although in the policy a condition mar 
have been imposed that the Vehicle wi 
not be driven rashly or negligently. Thus 
if there is no liability under the poy 
issued in accordance with Section 95 of 
the Act, it cannot be urged that althou 

the policy may not undertake to indemni 

the insurer still for the purpose of the 
disposal of the claim case he will be saddl- 
ed with the liability because it is not open 
to him to take any defence other than 
those enumerated in Section 96 of the Act. 
Section 96 (1) of the Act itself, in my 
view, makes the position clear because it 
is stated therein that the judgment sought 
to be satisfied must be a judgment in res- 
pect of a liability which is required to be 
covered by a policy under clause (b) of 
sub-section (1) of Section 95 of the Act. 
If my view in respect of the interpretation 
I have put on Section 95 of the Act is 
correct, it is clear, in the circumstances of 
this case, that the Insurance Company 
was neither required nor had in fact under- 
taken to indemnify the insurer in respect 
of persons who may be travelling on the 


vehicle at the time of accident. If the 
policy that was issued in conformi with 
sub-section (1) does not apply to the acci- 


dent which was the subject-matter of the 
claim case, it cannot be said that by virtue 
of Section 96 (2) the liability has been 
extended or created. Such being the posi- 
tion, in my. view the Insurance Company 
cannot be held to be liable to pay damages 
in this case. 

19. In the result, the appeal and 
cross-objection are both dismissed, but in 
the circumstances, without costs. 


Order accordingly. 
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U. N. SINHA, C.J; AND K. B. N. 
SINGH, J. 


Raj Rikh Choubey and another, Peti- 
tioners v. The State of Bihar and others, 
Respondents. 


Civil Writ Jur. Case No. 1669 of 
1971, D/- 21-2-1972. | | 
Bihar Co-operative Societies Rules, 


(1959), R. 39 — An order passed by As- 
sistant Registrar of Co-op. Societies di- 
recting amalgamation of three Societies 
under R.: 39 (2) during pendency of appeal 
under R. 39 (4) is contrary to law and 
void. AIR 1971 SC 2001, Followed. 


(Para 3) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2001 = 1971 SCD 


637, Achutyanand Singh v. State 
of Bihar 


Kamalapati one for Petitioners;  S. 
K. Jha, for Respondents. 


CP/DP/B928/72/VSS/VBB 


1972 


ORDER :— The petitioners have filed 
_ this application under Articles 226 and 227 
of the Constitution of India, praying that 
an order passed by the Assistant Registrar 
of Co-operative Societies, Bettiah, date the 


23rd Au 1968, incorporated in Anne- 
' xure 1, be quashed. By this order, the 
Assistant Registrar directed the ansalga- 
mation of three Co-operative Soc-aties, 


mentioned in that order, purporting tc act 
under Rule 39 of the Bihar Co-ope-ative 
Societies Rules, 1959. 


2. Learned counsel for the peti- 
tioner has referred to a decision of their 
Lordships of the Supreme Court, in the 
case ea Achutyanand Singh v. State of 
Bihar, AIR 1971 SC 2001, and has acgued 
that Annexure 1 must bs quashed or the 
decision of the Supreme Court. One of 
the points decided by their Lordship: in 
that case was that an order passed by the 
Assistant Registrar direc-ing amalgamation 
of a Society under Rule 39 (2), during the 
pendency of an appeal under sub-rule (4) 
is contrary to law and void. The same 
state of affairs is present in the instant 
case and, therefore, on the pe de- 
cided by their Lordships of the Supreme 
Court, the order incorporated in Annexure 
1 must be quashed. Learned counsel for 
the State is unable to show how Ann=xure 
1 can be supported, in view of the deci- 
sion mentioned above. 


3. In the result, the order incor- 
porated in Annexure 1 is hereby quashed. 
In the circumstances of the case, parties 
will bear their own costs. 


Petition allowed. 
i bua 
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S. N. P. SINGH AND AKBAR 


HUSSAIN, Jj. 


Hardutta Rai Jhunjhunwala, Petitioner 
y The State of Bihar and others, Respon- 
ents. ; 


Civil Writ Jur. Case No. 145 ‘of 1969, 
D/- 8-2-1972. ` 


Stamp Act (1899), Ss. 2 (10), 2 (14) 
— Deed of dissolution of partnership or 
that of conveyance. 
ere as per terms of an instrument 
of dissolution of a having two ~art- 
ners, one partner paid certain amount to 
the other his amount of capital along with 
his share of income upto the date of dis- 
solution of the firm and also paid cectain 
other amount being half share of the value 
of goodwill of the firm, under the cirsum- 
stances the document was in subs-ance 
held to be one of dissolution of partnership 
and not one of conveyance except that 
portion of agreement relating to payment 


-CP/DP/B923/72/SSG 


Hardutta v. State (S. N. P. Singh J.) 


[Prs. 1-2] « a77 


in respect of goodwill, AIR 1972 All 1 
(SB), Followed. (Paras 5,- 6) 
Cases Referred: Chronological Paras 
AIR 1972 All 1 = 1971 All LJ 974 

(SB), Narendra Bahadur Singh v. 

Chief Inspector of Stamps, U. P. ò 


AIR 1955 Mad 641 = 1955-2 Mad 

LJ 166 (FB), Board of Revenue 

v. V. M. Murugesa Mudaliar 5 
(1908) ILR 82 Bom 505 = 10 Bom 
LR 780, In the matter of Hiralal 
Navalram 5 


Hari Lal Agrawal and Anand Shankar 
Sinha, for Petitioner; Tara Kant Jha; Stand- 
ing Counsel No. 2, for Respondents. 


S. N. P. SINGH, J.:— In this writ 
oprea under Articles 226 and 227 of 
e Constitution of India the petitioner hag 
challenged the validity of i) a letter, dated 
the 28th June, 1968, addressed by the 
Sub-Registrar, Giridih, to the Stamp De- 
puty Collector, Hazaribagh (Annexure ‘2Y, 
eung the latter for realisation of the 
deficit stamp duty and penalty from the 
petitioner in js tte of a deed of dissolu- 
tion of partnership; (ii) the note of the 
Stamp Deputy Collector, dated the 15/ 
18th October, 1968, addressed to the De- 
puty Commissioner, Hazaribagh, with the 
order of the Deputy Commissioner thereon 
dated the 29th October, 1968 (Annexure 
3), sereving wih the Stamp Deputy Col- 
ector and directing Tan of the deficit 
stamp duty and’ penalty and (iii) the notice 
of demand dated the 17th December, 
1968 (Annexure ‘4’) issued by the Stamp 
Deputy Collector calling upon the peti- 
tioner to deposit the amount of deficit 
stamp duty and penalty in the local trea- 
sury at Giridih, and has prayed for the 
quashing thereof. A further payer has 
been made for a direction to the Deputy 
Commissioner to register the said ood a 
copy whereof is annexure “I to the writ 
application. 


The material facts for. the dispo- 
application may be briefly stat- 
etitioner MHardutta Rai 
been carrying on a part- 
nership business with his rother, Lal- 
chand Jhunjhunwala, in the name and style 
of “Messrs. Rameshwar Das Hardutt Rai” 
under a registered deed of partnership 
dated the 17th of August, 1959. On ac- 
count of some differences between the part- 
ners with regard to the method of carry- 
ing on the said business, the partners de- 
cided to close the eee business with 
effect from the 15th of April, 1968. Ac- 
cordingly, a deed purporting to be a deed 
of dissolution of the partnership was drawn 
up on the 26th of April, 1968 on a non- 
judicial stamp of Rs. 16/- and was pre- 
sented for registration before the Sub-Re- 
gistrar at Giridih The respondent Su 

Registrar, taking the view that the docu- 
ment in question was a ‘conveyance’ for. 
Rs. 14,885-75 paise, so far as the assets 


2. 
sal of this 
ed as follows: 
Jhunjhunwala ha 
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of the partnership business were concern- 
ed, and also-a sale of the goodwill for 
Rs. 2,000/- and, as such, it ought to have 
been drawn up on a stamp of Rs. 408/,, 
impounded the document. i 


By his letter, dated the 28th of June, 
1968, (Annexure ‘2”) the Sub-Registrar sent 
the impounded document to the respon- 
dent Stamp Deputy Collector  requestin 
him to recover the deficit stamp duty an 


penalty and thereafter to send the docu- 
ment for needful. It appears sn the 
the im- 


Stamp Deputy Collector placed 
ounded Boomer with his notes before 
e respondent Deputy Commissioner on 

the 18th of October, 1968; and the De- 
uty Commissioner, by his order, _ dated. 

the 29th of October, 1968, agreed with 
the views of the Sub-Registrar and the 

Stamp Da Collector that the document 

in question had not been duly stamped. 

Accordingly, he passed an order that ten 

times of the amount of the proper duty 

should be realised from the petitioner. A 

copy of the order of the Deputy Commis- 

sioner with notes of the Stamp Deputy 

Collector is annexure ‘8’ to the writ appli- 

cation. Thereafter, by | memo No. 8297, 

dated the 17th of December, 1968, the 
etitioner was asked b the respondent 
tamp Deputy Collector to deposit a sum 

of Rs. 892/- as stamp duty and Rs. 3,920 

as penalty in the local treasury at Giri- 

dih. A copy of this notice is Annexure 

‘4 to the writ application. 


3. Mr. Hari Lall Agrawal, learned 
counsel appearing for the petitioner, con- 
tended before us that the document in 
question is a deed of dissolution of part- 
nership simpliciter and it cannot -be -said 
to be a deed of conveyance. In order 
to decide the question, it will be necessary 
to examine the document in question in 
_ some detail. The document is described 
as a “Deed of dissolution of partnership”. 
The preamble to the document recites 
that some differences arose with regard to 
the method of carrying on-the partnership 
business and the partners decided to close 
the partnership business on and from the 
' 15th of April, 1968. There is also a reci- 
tal in the preamble that the accounts’ of 


-the partnership had been made up to 
the 15th of April, 1968 and the balance 
sheet had been drawn up. Then, there 


are three important paragraphs in the pre- 
amble which read as follows:— 


“And whereas the party hereto of the 
second part the said Shri Lalchand Jhun- 
jhunwala having agreed to take over the 
assets and liabilities including the closing 

stock of goods. 


_ And whereas the party hereto of the 

First Part the said Shri Hardutt Rai Jhun- 

jhunwala having been paid Rs. 14,885.75 
aise the amount of his capital along with 

his share of profit up to the said 15th 
April, 1968. — 
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“And whereas the parties hereto are 
desirous of putting on record the terms 
and conditions of the dissolution of the 
pene deed dated the 17th August, 


The first four paragraphs of the terms of 
agreement are relevant. In the first para- 
graph it has been stated that the deed of 


partnership dated the 17th of August, 1959 
under the name and style of “Messrs. 
Rameshwardas Harduttrai” at Giridih had 


been determined and had been dissolved 
on and from the 15th of April, 1968. The 
remaining three paragraphs of the terms 
of agreement read as under: 


“2. That the party hereto of the se- 
cond part the said Shri Lalchand Jhun- 
jhunwala has agreed and has taken over 
all the assets and liabilities including the 
closing stock of goods.” 


3. That the party hereto of the 
First part has been paid Rs. 14,885.75 
ae the amount of his capital along with 
is share of income up to the 15th day of 
April; 1968. 7 


4. That the party hereto of the 
Second part shall be entitled to have the 
exclusive use of the name and style of the 
Firm “M/s. Rameshwardas Harduttrai’ for 
which he has separately paid Rs. +2,000/- 
(Rupees Two thousand) only. being half 
share of the value of the goodwill of the 
said Firm “Messrs. Rameshwardas Hardutt- 
rai to Shri Harduttrai Jhunjhunwala, 
which the said “Shri Harduttrai Jhunjhun- 
wala hereby acknowledges”. 


A, From what has been stated 
in paragraph 4 of the terms of agreement 
it is clear that Lalchand Jhunjhunwala paid 
a sum of Rs. 2,000/- to Harduttrai Jhun- 
jhunwala for his half share of the value 
of the goodwill of the firm. The Sub- 
Registrar has rightly taken it to be a sale 
of goodwill. The only point, therefore, 
which requires consideration is whether 
the view of the Sub-Registrar that the 
document is a ‘conveyance’ for Rs.14,885.75 
paise relating to the assets of the part- 
nership business is correct. It is a -well- 
settled principle of law that the substance 
of the transaction has to be considered in 


order to find out as to what is the real 
nature of the document. . 
5. A similar document came up for 


consideration before a Special Bench of 
the Allahabad High Court in ‘Narendra 
Bahadur Singh v. Chief Inspector of 
Stamps, U. P., AIR 1972 All 1 (SB). The 
Special Bench took the view that the docu- 
ment in question was an instrument of 
dissolution of partnership, and not a deed 
of conveyance. Mr. Tara Kant Jha, learn- 
ed Standing Counsel No. 2, appearing for 
the State, im course of his arguments, re- 
ferred to the case In the matter of Hira- 
lal Navalram; (1908) TLR 382 Bom 505. 
In that case, by the document in question 


} 
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the heirs of a deceased partner having 
four annas share in the partnership busi- 
ness relinquished all their claims to the 
said four annas for Rs. 17,841/- in fevour 
of one of the partners) That document 
was held to be a conveyance on sale: of 
property, namely, four annas share in the 
rene Factory belonging to the partner- 
ship. 

This case was considered and distin- 
guished in the case of Board of Revenue 
v. V. M. Murugesa Mudaliar, AIR 1955 
Mad 641 (FB), and it was , pointed out 
that in the Bombay case there was a spe- 
cific conveyance of the share of the part- 
ners to the other partner continuing the 
business. From the various recitals in the 
document under consideration in this case, 
it is clear that the said document is, in sub- 
stance, an instrument of dissolution oi the 


partnership, except paragraph 4 of the 
terms of agreement by which the half 
share of the goodwill of the firm was 


sought to be transferred to Lalchand [hun- 
jhunwala by the petitioner for a comside- 
ration of Rs. 2,000/-. The rest of the 
document embodies adjustmert of accounts 
between the partners of the dissolved 


6. For the reasons stated above, 
I am of the opinion that the petitioner 
can be called upon to pee the deficit 
stamp duty and penalty only with respect 
to the sale of the goodwill for Rs. 2,C00/- 
and he cannot be asked to pay the deficit 
stamp duty and penalty in respect of Ru- 
pees 14,885.85 paise, which according to 
the Sub-Registrar, was the consideration 
for the transfer of the assets of the part- 
nership business. I, accordingly, allow 
the application in part with the modifica- 
tion indicated above and direct the res- 
pondent Deputy Commissioner to ask the 
respondent Sub-Registrar to register the 
document (Annexure ‘]’) on payment of 
the deficit stamp duty and penalty with 
respect to Rs. 2,000/- only, being the 
value of the. goodwill transferred. Anne- 
xures ‘2 ‘8’ and ‘F are quashed to the 
above extent. There will be no order as 
to costs. 
AKBAR HUSSAIN, .J.:— 7. I 
agree. 7 
Application partly allcwed. 
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Mohamedan Law -—— Oral gift — Es- . 
sentials —— - Delivery of possession, what 
constitutes. (Paras 7 and 12) 


Mohamedan law permits an oral gift, 
but to make a gift valid the following three 
essentials must co-exist: (i) a declaration of 

ift by the donor, (ii) acceptance of the 
gift express or implied, or on behalf 
of the donee, and my delivery of posses- 
sion of the subject of the gift by the donor 
to the donee. Delivery of possession need 
not in all cases be actual. It should be 
delivery of such possession as the subject 
of the gift is susceptible. (Paras 7, 12) 


Mere fact that the donor continued 
to live in the house is not enough to hold 
that there was no delivery of possession. 

(Para 


No physical departure or formal entry. 
is necessary in the case of a gift of im- 
movable property in which the donor and 
the donee are both residing at the time 
of the gift and in such a case the gift may 
be completed by some overt act by the 
donor indicating a clear indication on his 
part to transfer possession and to divest 
imself of all control over the subject of 
the gift. (1885) ILR 9 Bom 146 and AIR 
1989 Pat 316, Relied on; AIR 1932 PC 18 
and AIR 1947 All 180 and AIR 1928 PC 


108, Distinguished. (Para 12) 
Cases . - Referred: Chronological Paras 
AIR 1947 All 180 = 1946 All LJ 

410, Mt. Hajra v. Dost Mohd. I3 


AIR 1989 Pat 316 = 5 BR 857, Mt. 
Kanizan v. Mt. Latifan 12, 18 

AIR 1982 PC 13 = 59 Ind App I, 
Mohd. Sadiq Ali Khan v. Fakr 
Jahan Begam 

AIR 1928 PC 108 = 55 Ind App 


171, Musa Miya v. Kadar Bux 18 
(1885) ILR 9 Bom 146, Sk. Ibrahim 
v. Sk. Suleman 12 


S. S. Asghar Hussain and Md. Khaleel, 
for Appellant; Jugal Kishore Prasad No. 2 
ang M. Ashan Shahabuddin, for Respon- 
ents. 


. SHAMBHU PRASAD SINGH, J. :— 
This appeal by the plaintif arises out of 
a suit for partition of the properties of 
one Syed Md. Kalim who died on 21st of 
June, 1958 and owed allegiance to Hanafi 
School of Sunni Muslim Law. He left 
behind five sons and one daughter. He 
was married twice. Plaintiff is one of his 
sons from the first wife. Defendants Nos. 
1 to 4 are his sons and defendant No. 5 


is his daughter from his second wife, 
Mosst. Zumran. Three schedules were 
ora to the plaint. According to the 
plaintiffs case, schedule A described ex- 


clusive immovable properties of Syed Md. 
Kalim. Schedule B described his exclu- 
sive movable properties and schedule C 
described other immovable properties in 
3 annas Il 
kauris and odd share; defendants 
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6 to 16 being his co-sharers. The suit had 
to be instituted as the defendants were not 
willing to have the properties amicabl 
partitioned in spite of demand of the plain- 
tiff. Plaintiff claimed 2 annas 18 dams 
ad odd share in the properties of his 
ather. 


2. There are six items of proper- 
ties in schedule A to the plaint. Item Nos. 
1 and 2 are two buildings together with 
land in mohalla Sabjibagh in Patna. Item 
No. 3 is a house at Yahyapur, police sta- 
tion Maner in the district of Patna. Item 
Nos. 4 and 5 are kasht raiyati lands in the 
same village and Item No. 6 is kasht rai- 
yati land in village Ghyaspur. 


3. Three written statements were 
filed, one by defendant No. 4, another by 
defendant No. 5 and the third by defen- 
dants Nos. 2 and 3. With regard’ to Item 
No. 1 of schedule A, the case of defen- 
dants 4 and 5 is that Syed Md. Kalim 
made an oral gift of that porey to :hem; 
' two-third share to defendant No. 4 and 


one-third to defendant No. 5. Defendants 


2 and 3 did not make out any specific 
case in respect of this property. So far 
Item No. 2 of schedule A is concerned; 


the case of defendant No. 4 is that it was 
not a property of Syed Md. Kalim, but 
of Bibi Zumran, mother of defendants i 
to 5, and on her death Syed Md. Kalim 
got only a share in it and that he made 
an oral gift of his share in that property 
to defendant No. 5. The case of defen- 
-dant No. 5 in respect of this property is 
that Bibi Zumran in her life time made 
an oral gift of this property to her and 
the plaintif or defendants 1 to 4 had no 
share in it. Defendants 2 and 8 aver that 
after the death of Bibi Zumran, defen- 
dants 1 to 5 and Syed Md. Kalim vame in 
ossession of the prop according to 
eir share: Syed Md. Kalim getting one- 
fourth share. The case of defendant No. 
4 in respect of Items 8 to 6 of schedule A 
property is that Item No. 3 was exclnsive 
property of Bibi Zumran and other items 
were acquisition either of Bibi Zumran or 
this defendant. Defendant No. 5 pleads 
that the aforesaid four items of schedule A 
properties were inherited by the plaintif 
and defendants Nos. 1 to 5 in proportion 
to their respective legal shares over which 
they are in joint possession. Similar is the 
case of defendants 2 and 8 in respect of 
these four items of properties. Defendants 
2 to 5 all have denied that Syed Md. Ka- 
lim left any movable property as describ- 
ed in schedule B to the plaint. They have 
also raised various pleas, such as non- 


joinder of necessary parties, non-inclusion © 


of all the Poe want of proper valua- 
tion and details of properties described in 
schedule C to defeat the claim of the 
plaintiff in respect thereof. 


` 4.- The court below has accepted 
the case of the defendants with regard to 


‘the time o 


-0r on 
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schedule B properties. It has also accept- 
ed the case of defendants 4 and 5 in res- 
pect of Item No. 1 of schedule A proper- 
ties and dismissed the suit so far they are 
concerned. It has accepted the case of 
the plaintiff so far Item Nos. 3, 4 and 5 
of schedule A properties and schedule C 
properties are concerned and decreed the 
suit in respect thereof according to the 
plaintifs claim. As to Items Nos. 2 and 
6 of schedule A properties, it has held that 
they were properties of Bibi Zumran and 
on her death Syed Md. Kalim got only 


_ one-fourth share in them and ‘the plaintiff 


was entitled to a decree of the share as 
claimed by him in respect of the four 
annas interest of Syed Md. Kalim in that 
property. 

5. Defendant-respondent 
died during the pendency of 
and his heirs -and leg representatives 
were not substituted in time. Thus the 
appeal abated so far they -are concerned. 
The question whether the whole appeal 
became incompetent on that account was 
left open by Order No. 60 for decision at 

the e of the appeal it- 

self. While the appeal was being heard 
by us, an affidavit was filed by defendant- 
respondent No. 4 that defendant-respon- 
dents Nos. 6, 9, 11 and 18 also died dur- 
ing the pendency of the appeal and their 
heirs ase legal representatives were not 
substituted in time. is allegation was 
not refuted on behalf of the plaintiff eppo 
lant and it was urged on behalf of defen- 
dant No. 4 that the whole appeal had be- 
of non-substi- 


come incompetent because 
tution of the heirs and legal representa- 
tives of the aforesaid respondents. As 
stated earlier, these respondents who are 
dead were not concerned with the proper- 
ties of schedules A and B, but only those 
of schedule C to the plaint. The suit was 
decreed in respect of schedule G proper- 
ties as claimed by the appellant. The 
appeal not being in respect of schedule C 
properties, these respondents were not 
necessary parties to it and it cannot be 
held to have become incompetent as a 
whole because of non-substitution ‘of their 
heirs and legal representatives. l 


6. Mr. S. S. Asghar Hussain, learn- 
ed counsel for the appellant, did not press 
the appeal in respect of item Nos. 2 and 
6 of schedule A properties. He pressed 
the appeal only in respect of item No. 1 
of that schedule. The only question which 
arises for decision in this appeal, there- 
fore, is whether there was an oral gift of 
this property by Syed Md. Kalim to de- 
fendants 4 and 5. 

"A Mohamedan law permits an 
oral. gift but to make a gift valid the fol- 
lowing three essentials must co-exist: (i) 
a declaration of gift by the donor, (ii) ac- 
ceptance of the gift express or implied, by 

behalf of the donee, and (iii) deli- 
very of possession of the subject of the 
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gift by the donor to the donee. Delivery 
of possession need not in all cases be ac- 


. It should be delivery of such pos- 
session as the subject of the gift is sus- 
ceptible. Defendants 4 and examined 


witnesses to prove declaration of 
by Syed Md. Kalim and acceptance of gift 
by them as well as their possession of the 
rope To prove their possession they 
ae so filed documentary evidence. The 
_ gift, according to them, was made on 10th 
of February, 1952. On 19th of February, 
1952, only eight days thereafter, they filed 
a petition (Ext. I) for mrutation of their 
names in the municipal records in place of 
Syed Md. Kalim. On 25th March, 1952, 
the Special Officer Incharge of Patna City 
Municipality issued a notice, Ext. J (1), to 
Syed Md. Kalim calling upon him to show 
cause as to whether he had any objection 
to the names of defendants 4 and 5 being 
recorded in his place in respect of holding 
No. 67, i.e, item No. 1 of schedule A 
property. On 6th of May, 1952, Syed 
Md. Kalim filed a consent petition (Ext. 
H) stating that he had no objection te the 
names of defendants Nos. 4 and 5 being 
recorded. His endorsement on_ the said 
petition has been marked Ext. B and the 
signature of his lawyer Abdul Moin, Ext. 
G (1). The case of. the appellant is that 
Ext. H was a collusive document and Ext. 
B is not the endorsement of Syed Md. Ka- 
lim. The court below has not accepted 
this case of the appellant. Mr. Asghar 
Hussain argued at great length that the 
finding of the court. below on this point 
was not correct and Ext. B was not a ge- 
nuine endorsement of Syed Md. Kalim. 
The signature (Ext. B) was proved by de- 
fendant No. 4 who examined himself as 
.W. 12. It was not expressly suggested 
to him that the signature (Ext. B) was not 
a ereua signature of Syed Md. Kalim. 
Only a vague suggestion was made that 
Syed Md. Kalim did not receive any notice 
of the petition for mutation filed by the 
witness and the entire transaction was forg- 
. No. such suggestion was made to 
other D.Ws. Had the appellant made a 
defnite suggestion in the court below to 
any of the D.Ws. who were examined be- 
fore the witnesses for the plaintif, defen- 
dants 4 and 5 would have taken steps to 
get Ext. B compared with signature of 
Syed Md. Kalim on other documents, ge- 
nuineness whereof could not be doubted. 
So that defendants 4 and 5 might not get 
the signature (Ext. B) compared with some 
other signatures of Syed Md. Kalim, the 
intiff who examined himself as P.W. 7 
enied that Ext. D, registered patta kabu- 
liat dated Ist of February, 1951 bore sig- 
nature of his father. He also denied that 
Ext. G (9) an endorsement on an affidavit 
dated 2lst of May, 1957 purporting to be 
of Syed Md. Kalim was his. Another wit- 
ness P.W. 8 for the appellant besides de- 


nying that the said patta kabuliat and the 
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affidavit bore the signatures of Syed Md. 
Kalim also denied that a vakalatnama _ 
(Ext. C) bore his signature. Mr. Asghar 
Hussain was not able to place any material 
before us why signatures of Syed Md. Ka- 
lim could be forged on the said patta 
kabuliat and affidavit in the years 1951] 
and 1957 respectively. It is obvious from 
these circumstances that the appellant was 
afraid of getting the signatures B 
compared with other signatures of Sye 
Md. Kalim which could not but be genu- 
ine. Thus, the only document left on the 
record, which, according to the appellant, 
could bear the i pariah of Syed Md. Ka- 
lim was a postal acknowledgment of the 
year 1924. Though this document is now 
47 years old, the ink of the writing which 
purports to be the signature of Sy Md. 
Kalim appears to be fresh. The paper be- 
low the signature appears to be also a bit 
rough and we were not satisfied about the 
enuineness of the signature purporting to 
e of Syed Md. Kalim on this document. 
Thus, there was no reliable document hav- 
ing the signature of Syed Md. Kalim ad- 
mitted by the appellant to be his signature 
with which Ext. B could be compared in 
the court below or by us as requested by 
Mr. Asghar Hussain. We find, therefore, 
no reason to differ from the finding of the 
sone a about the genuineness of Exts. 
and B. 


8. The document (Ext. H) with 
signature (Ext. B) of Syed Md. Kalim on 
it pe a long way in proving the case of 
defendants 4 and 5 that there was an oral 
gift by Syed Md. Kalim in their favour in 
respect of item No. 1 of Schedule A pro- ‘ 
perty, they accepted the gift and came in 

ossession thereof, because Syed Md. Ka- 
im accepts in Ext. H that there was such 
a gift and he delivered possession of the 
niied property to the donees. The fact 
at the dones were given delivery of 
possession of the gifted property also 
shows that they accepted the gift. 


9. It is also the case of the appel- 
lant that Sved Md. Kalim was too old 
and not in a position to understand what 
he was doing and the gift was invalid on 
that account. It is, however, not their 
case that defendants 4 and exercised 


Foss, 


him a sum of Rs. 34,000/- in cash: while 


been 
physically, it is not 
likely that he would have got that amount 
with him and taken it to Gaya with him. 
According to the evidence of the appel- 
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lant, Syed Md. Kalim used to be treated 
sometimes by Hakim Idris and at the last 
-stage he was treated by Dr. Hai. . Neither 
the Hakim nor the doctor has been exa- 
mined in the case and there appears no 


substance in this part of the case of the 
appellant. . 
10. Witnesses examined on behalf 


of defendants 4 and 5 to prove the gift 
are Abdul Quayum (D.W. 3), brother of 
Bibi Zumran, defendant No. 5 herself 
(examined on commission), Syed Hamid 
Hussain (D.W. 7), a relation of Syed Md. 
Kalim and defendant No. 4 himself (D.W. 
12). They have stated in their evidence 
that in their presence in the ve house 
which was gifted. Syed Md. Kalim made 
a declaration that he was making a 
. of it to defendants 4 and 5 and they ac- 
cepted the gift by accepting a bundle of 
papers which the donor took out from 
A a the pillow of his bed and made 
over to defendant No. 4. It is true that 
defendants Nos. 4 & 5 are highly interest- 
ed in the result of the case and D.W. 3 
is their close relation, but in the circum- 
stances of the case, I find no reason to 
differ from the court below in the matter 
of accepting their evidence as to the gift 
as true. Defendants 4 to 5 have sO 
produced documentary evidence in support 
of their possession, such as Exts. K series, 
counterfoils of rent receipts granted by de- 
fendant No. 4 to different tenants bearing 
endorsements, Exts. A series, of the ten- 
ants on their back, Exts. L series, Munici- 
pal receipts Exts. N series, receipts of elec- 
trical energy of the premises, Exts. O se- 
ries, letters of Patna Electric Supply Com- 
any and P series, electric . consumption 
bills. They have also examined D.Ws. 2 
and 5, a tenant and an employee of ano- 
ther tenant, in support of their possession 
since after the gift. Taken together with 
Exts. I, J (1) and H, the evidence above 
referred to leave no room for doubt that 
Syed Md. Kalim did make an oral gift of 
item No. 1 of schedule A property in fa- 
vour of defendants 4 and 5. 


Li. The evidence led on behalf of 
the appellant is negative in character. No 
P.W. claims that he was present on the 
date and time when and the place where 
the gift, according to the case of defen- 
dants 4 and 5, was made and that no gift 
was really made. No one of them can 
claim that Syed Md. Kalim could not have 
-made the gift without — consultin im. 
Their evidence that Syed Md. Kalim con- 
tinued to be in possession of the property 
~ can also not be accepted in view of the 
documentary evidence led on behalf of 
defendants 4 and 5 and discussed earlier. 
Therefore, on the evidence led on behalf 
of the appellant, it cannot be held that the 
ease of gift of item No. 1 of schedule A 
` property as made out by defendants 4 and 


* 


5 is not true. 


$ 


' But in „the instant case, 


A. L R. 
12. Mr. Asghar Hussain also chal- 
lenged the validity of the gift on the ground 
that as the donor used to stay in the very 
house which was gifted and did not vacate 
it but continued to live therein, there was 
no delivery of possession as required by 
Mahomedan law in case of gifts. As ob- 
served earlier, under the Mahomedan law 
it is nòt necess that there must be 
actual delivery of possession to make a 
gift valid. Delivery `of such posses- 
sion as’ the subject of the gift is 
susceptible is sufficient to validate the gift. 
the documentary 
evidence led on behalf of defendants 4 and 
5, already discussed, shows that there was 
actual. delivery of possession. Mere fact 
that the donor continued to live in the 
house is not enough to hold that there 
was no delivery of possession. There was 
an overt act on behalf of the donor and 
the donee, ie, handing over a bundle 
of papers by the former to the latter at 
the time of the gift itself. Further the 
donor consented to the mutation of the 
donees’ name in the municipal records. 
Mr. Asghar Hussain submitted that a gift 
of immovable property of which the donor 
is in actual possession is not complete un- 
less the donor physically departs from the 
premises with his goods and chattels 
and the donee formally enters into posses- 
sion. This rule of Mahomedan law, how- 
ever, is subject to certain exceptions. No 
physical departure or formal entry is ne- 
cessary in the case of a gift of immovable 
property in which the donor and the donee 
are both residing at the time of the gift 
and in such a case the gift may be com- 
pete by some overt act by the donor in- 
icating a clear indication on his. part to 
transfer possession. and to divest himself 
of all control over the subject of the gift. 
As observed by West, J. in Sk. Ibrahim v. 
Sk. Suleman, (1885) ILR 9 Bom 146 when 
a Pon is present on premises proposed 
to be delivered to him a declaration of the 
person previously possessed puts him into 
possession....without any physical depar- 
ture.or formal entry. Mr. Asghar Hussain 
contended that this exception applies onl 
to gift of immovable property by husband 
to wife and not where donor and donee 
are related otherwise. In support of this 
contention he relied on -the decision in 
Mohammad Sadiq Ali Khan v. Fakr Jahan 
Begam, 59 Ind App 1 = (AIR 1982 PC 
18) wherein while discussing the aforesaid 
exception in relation to a gift by a hus- 
bänd to his wife it was observed: 


“Tt is not necessary for their Lordships 
to decide in the present case whether this 
principle is of universal application be- 
tween Mahomedan donors aa donees, but 
they think that as between a husband and 
his wife who are living together it is un- 
doubtedly a reasonable interpretation. oi 


id 2 
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‘This decision is no authority for the pro- 
position that the aforesaid exception to the 


eneral rule that the donər must physical- 
y depart from the premises gi with 
his goods and chattels is not applicable 


to gifts by a Mahomedan to his relazions 
other than wife but residing in the same 

emises. In the case of Mt. Kanizan v. 
Mt Latifan, AIR 1989 Fat 816, a Banch 
decision of this Court, the exception was 
applied to a gift by the father to his 

ughter. In the instant case, the son 
defendant No. 4 was residing with the fa- 
ther in the house and the daughter, de- 
fendant No. 5, also secede y used to 
reside there and was present there at the 
time of the gift. To me there appears no 
reason why the aforesaid exception skould 
not be applied to the facts of the present 
case. 


13. Mr. Asghar Hussain’ placed 
reliance -on a decision of a learned S-ngle 
Judge of Allahabad High Court in Mt 
Hajra v. Dost Mohd., AIR 1947 All 180, 
where the exception was not applied -0o a 
case of a gift by the maternal uncle to 
the sisters son. The facts of the case 
show that the donor and the donee of that 
case were not sence in the premises 
pifted. The decision of that case is of no 

elp to the appellant. Mr. Hussain also 
relied on a decision of the Judicial Com- 
mittee in Musa Miya v. Kadar Bux, 55 Ind 
App 171 = (AIR 1928 PC 108). In that 
case a gift by the grand-father to his minor 
prand-sons without actual delivery of pos- 
session was held to be invalid. The do- 
nees being minors could not  themssives 
have accepted the gift which could be 
accepted only by their guardian. When 
the father was alive the grand father him- 
self could not act as guardian of his minor 
sons and it was not possible to hold that 
he himself could have accepted the gift 
as guardian of the donees. There _ bein 
no evidence that the father as porcina o 
his sons, the donees, accepted the gift and 
got possession either actual or constructive 

e gift had to be held to be invalid. The 
decision in this case, therefore, is als of 
no avail to the appellant. Mr. Hussain also 
relied on certain passages on Tyabji's Mus- 
lim Law (1968 Edition). Referring to 
Musa Miya’ case the leermed author has 
submitted that the excepcion ought nct to 
be extended to cases other than gifts by 
husband to the wife. That view did not 
appeal to this Court in Mt. Kanizan’s zase, 
AIR 1989 Pat 316. Further Tyabji him- 
self has stated that where the intention of 
a donor is unequivocally manifested by 
some overt act the git is valid even with- 
out actual physical departure of the donor 
from and formal entry of the donee to the 
property gifted and the evidence in the 
instant case does show that by his con- 
duct the donor unequivocally manifested 
his intention to transfer possession to the 
donees. In my opinion, therefore there is 
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no substance in the aforesaid contention of 
Mr. Hussain and the gift cannot be held 
to be invalid because the donor continued 
to stay in the house even after the gift. 


14. For the foregoing reasons, I 
find no merit in the appeal and it is, ac 
cordingly, dismissed, but, in the circum- 
stances of the case, without costs. 

S. P. SINHA, J. _ 15. I agree. 

Appeal dismissed. 
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AIR 1972 PATNA 283 (V 59 C 76) 
S. ANWAR AHMAD, J. 


Gurudeo Das, Petitioner v. The Elec- 
tion Officer, Gram Panchayat Election, 
Asthama Block and others, Respondents. 


Civil Writ Jur. Case No. 1000 of 
1971, D/- 11-1-1972. 


Constitution of India, Art. 226 — 
Election dispute — Laches and estoppel — 
Election to Gram Panchayat challenged by 
writ on ground of illegality, during pen- 
dency of election petition — Petitioner 
participated in election with full . know- 
ledge of illegality — Petition barred by 
laches and estoppel — (X-Ref:— Evidence 
Act (1872), S. 115). ATR 1958 Pat 149, 
Dissented. 


Where the petitioner challenged by a 
writ petition the election of respondent to 
the post of Mukhia of Gram Panchayat 
after having participated in the election 
with the knowledge of the illegality 
committed in the shape of inclusion of the 
names of 179 persons in the voters’ list 
between the date of filing nomination 
papers and the date of poll, and that writ 
petition was filed while an election petition 
or a declaration that the petitioner was 
the Mukhia and the respondent was not 
the duly elected Mukhia, was pending be- 
fore the Election Tribunal, the etition 
under Art.’ 226 is not maintainable and 
even if so, should be refused. 

(Para 8) 


The petitioner would be deemed to 
have acquiesced or concurred in the elec- 
tion and would be estopped from challeng- 
ing the election on being defeated therein. 

(Para 6) 


If a matter is subjudice before a com- 
petent tribunal, the High Court would 
not exercise its extraordinary powers under 
Article 226. As the election petition was 
already pending before the Election Tri- 
bunal, if the High Court went into the 
merit of the writ application and decided 
it one way or the-other, it would amount 
to an interference with the course to be 
followed by the Election Tribunal. Case 
law discussed. AIR 1958 Pat 149, Dis- 
sented from. (Para 8) 
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- as such the entire election 
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Cases Referred: Chronological Paras 
(1971) AIR 1971 Pat 65 (V'58) = 
1970 BLJR 692, Dilip Kumar 
Singh v. State of Bihar 7, 8 


(1969) AIR 1969 SC 329 (V 56) = 
1969-1 SCR 808, Maharashtra State 
Road Transport Corpn. v. Balwant 
Regular Motor Service, ‘ Amravati 6 

(1967) AIR 1967 SC 1450 (V 54) = 
1968-1 SCJ 864, Moon Mills Lid. 


v. M. R. Mehar l 

(1966) AIR 1966 Pat 28 (V 58), Awa- 
desh Prasad v. Tarkeshwar Singh 

(1965) 1965 BLJR 397, Daroga 

_ Singh v. State of Bihar 

(1961) AIR 1961 SC 1615 aM 48) = 
1962-2 SCR 81, Carl Still G.m-b. 
H. v. State of Bihar 6 

(1961) 1961 BLJR 14, Siasaran Singh 
v. Election Tribunal 

(1961) M. J. C. No. 188 of 1961, 
D/- 22-11-1961 (Pat 

(1958) AIR 1958 Pat 149 (V 45) = 
1957 BLJR 672, Parmeshwar 
Mahaseth v. State of Bihar W 

(1957) AIR 1957 SC 397 (V 44) = 
1957 SCR 283, M/s. Pannalal Binj- 
raj v. Union of India 

(1954) AIR 1954 SC 207 V 41) = . 
1954 SCR 788, K. S. Rashid and 
Son v. Inc. Tax Investigation Comi- 
mission 

(1954) ILR 33 Pat 905, Bindhyachal 
v. S. C. Mukherjee 

(1953) AIR 1953 SC 384 (V 40) =. 
1953 SCR 1184, Nain Sukh Das 
v. State of U. P. 

(1874) 5 PC 221 = 17 Gr 115 (Can) 
Lindsay Petroleum Co. v. Prosper 
Armstrong Hurd 


Shyam Nandan Pd. Sharma and Jawa- 


hardhari Singh, for Petitioner; Ram Chan- 


dra Pd. Sinha and Rajendra Prasad, 
Respondents. 


ORDER :— By this application filed 
under Articles 226 and 227 of the Consti- 
tution of India, petitioner Gurudeo Das 
has challenged the election of Hardeo Fra- 
sad {respondent No. 6) to the post of Mu- 
khia of Mohammadpur Gram Panchayat, 
in the District of Patna. 

2. The case ot the etitioner is 
that in between the date fixe for filin 
Nomination papers on of March, 1971 
and the date of polling (8th of June, 1971), 
names of 179 persons were added to the 
voters’ list on the 5th of May, 1971. His 
further case is that out of these persons 
150 actually took part in the voting and 
was vitiated 
and ought to be quashed by issue of a 
proper writ. 

3. The fact that 179 voters were 
added to the original list is admitted 
by respondent No. 6 who is the elected 
Mukhia and with whom the petitioner has 
got the real contest, but the case of res- 
pondent No. 6 is that the petitioner had 
prior knowledge of this inclusion of names 


for 


ALR. . 
to the voter’s list and he did not choose 
to come to this Court earlier. The other 
two points on which the application has 
been challenged before me as not main- 
tainable are that the petitioner having 
acquiesced and taken part in the election, 
he cannot now turn round and challenge 
the same in a Court of law much less by 
filing an application under Articles 226 
and 227 of the Constitution, and that, ad- 
mittedly, an election petition filed by 
Kashi Rai, a voter of the constituency, is 
ending disposal. In that petition also it 
has been prayed that the aforesaid elec- 
tion be set aside on account of the inclu- 
sion of the names of 179 voters in between 
the date of filing nomination papers . and 
the date of polling and that the petitioner 
before this Court be declared to be a duly 


elected Mukhia. 
4, ` Having heard counsel for the 
parties at great length, I think that the 


petition before this Court, in the first in- 
stance, is not’ maintainable and, even if 
maintainable, on the facts and circumstan- 
ces of this case, there should be no inter- 
ference under Articles 226 and 227 of the 
Constitution. As already stated since an 
election petition is pending disposal, I shall 
take care not to make any reference to 
the case of the parties on its merits so that 
neither of them may be prejudiced. 


5. In his application as well as in 
his supplementazy davit the petitioner 
has stated that he had no knowledge of 
the inclusion of the names of 179 voters 
to the already existing voters list, but 
this fact has keen specifically denied by 
respondent No. 6 in paragraphs 4, 5 and 
6 of his counter-affidavit. In paragraph 4 
of his counter-atfidavit, respondent No. 6 
has clearly stated that the petitioner had 
knowledge of the aforesaid inclusion im- 
mediately after the order in that regard 
was passed by the Election Registration 
Officer (respondent No. 8). It is also 
stated that an enquiry as contemplated by 
Section 23 of the Representation of the 
People Act and Rule 26 of the Registration 
of Electors Rules was duly made. Rule 26 
deals with the correction of entries and 
inclusion of names in electoral rolls. Sub- 
rule (3) lays down that the registration Of- 
cer shall, immeciately on receipt of such 
application, direct that one copy thereof 
be posted in some conspicuous place in his 
office together with a notice inviting ob- 
jections to such application within a period 
of seven days from the date of such post- 
ing. l 


Thus, according to para. 4 of the coun- 
ter-affidavit, the procedure laid down in R.26 
was followed by respondent No. 8. This 
fact has not been denied by the petitioner 
in his reply to this counter-affidavit. Simi- 
larly, in paragraphs 5 and 6 of the counter- 
affidavit filed by respondent No. 6, it is 
stated that on receipt of the applications, 


i, 
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respondent No. 3 passed orders irviting 
objections and also sent the aforesaid ap- 
lications to the Prakhand Vikas Padadhi- 

i, Asthawan, for enquiry and 
it was on receipt of. the 
the Prakhand Vikas Padadhikari that 
179 persons were added as voters 
on the 5th May, 1971. It is also stated 
in paragraph 6 that notice inviting objec- 
tions was also hung up on the notice board 
of the office of respondent No. 8 which 
remained there for a period of one week. 
None of these facts have been denied in 
the reply to the counter-affidavit filed on 
behalf of the petitioner. It has, therefore, 
to be accepted as a fact that the pet-tioner 
had knowledge of the inclusion cf the 
names of 179 voters earlier than the date 
of the poll, but he took no steps to remedy 
the defect. | 


6. ee partici ated in the elec- 
tion with the full knowledge of the ille- 
gality committed in the shape of- inclusion 
of the names of 179 persons in the voters’ 
list in between the date of filing nomina- 
tion papers and the date of poll, the peti- 
tioner will be deemed to have acquiesced 
or concurred in the election and will be 
estopped from challenging the election on 
being defeated therein. This view finds 
support from a number of decisicns of 
this Court as well as of the Supreme Court 
of India. In Bindhachal v. S. C. Makher- 
ji, (1954) ILR 3833 Pat 905, it was held 
that the petitioner in that case couHl not 
maintain the writ as he had taken part in 
the election with the knowledge of the il 
legality committed earlier and had been 
defeated in the election. This view was 
followed by another Bench decision cf this 
Court in M. J. C. No. 188 of 1961, decid- 
ed on 22-11-1961 (Pat). To the Similar 
effect are the decisions in Daroga Singh 
v. State of Bihar, 1965 BLIR 397 and 
Siasaran Singh v. Election Tribunal, 1961 


BLJR 14. In the case of Daroga Singh, 
the mandatory pronio of Section 3 of 
the Bihar Panchayat Raj Act as to the 


alteration in the area of a Gram Panzhayat 
had been violated. In the case of M/s. 
Pannalal Binjraj v. Union of India. AIR 
1957 SC 897 it was held that as nme of 
the petitioners raised any objection with 
regard to the jurisdiction of the officer to 
whom their cases had been _ trans-erred, 
the petitioners were not entitled to -nvoke 
the jurisdiction of the Supreme Court 
under Article 82 of the Constitution. 


In Nain Sukh Das v. The State of 
Uttar Pradesh, 1953 SCR 1184 = (AIR 
1958 SC 384), the petitioners who were 
residents within a municipality chal_enged 
the election on the ground that thev had 
been deprived of their rights to exercise 
their votes and to seek eir electbn as 
candidates in certain by-elections 
Municipal Board, as those ` by-elections 
were held on communal lines on the basis 
of separate electorates contrary to thə pro- 
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visions of the Constitution, and prayed for 
writs under Article 82 of the Constitution 
for preventing the elected candidates from 
acting as members of the Board, and the 
District Magistrate and Civil Judge from 
holding any meetings of the Board. It 
was held that E the law providing 
for elections on the basis of separate elec- 
torates. for members of different religious 
communities offended against Article 15 (1) 
of the Constitution an an election held 
after the Constitution in pursuance of such 
a law subject to Clause (4) would be void, 
the right which the petitioners claimed as 


rate-payers in the municipali to insist 
that the Board should be legally constitut- 
ed and that persons who had not been 


properly elected should not be allowed to 
take pot in the proceedings of the Bo 
was beyond the purview of Article 32 of 
the Constitution and not a fundamental 
right conferred by Part III of the Consti- 
tution. It was further held that the al- 
leged discrimination practised against them 
related to the rights which ey in fact 
never sought to exercise and took no steps 
to assert while there was occasion for do- 
ing so and as such the petitioners were not 
entitled to any relief under Article 32 of 
the Constitution. ~ 


The same principle has been reiterated 
in Maharashtra State Road Transport 
Corpo. v. Balwant Regular Motor Service, 
Amravati, AIR 1969 SC 329, wherein it 
was held— 


“It is well established that the writ of 
certiorari will not be granted in a case 
where there is such negligence or omission 
on the part of the applicant to assert his 
right as taken in conjunction with the 
lapse of time and other ‘circumstances, 
causes prejudice to the adverse party. The 
principle is to a great extent, similar to 
thou not identical with, the exercise of 
discretion in the Court of Chancery. The 
principle has been clearly stated by Sir 
Barnes Peacock in Lindsay Petroleum Co. 
v. Prosper Armstrong Hurd Abram Fare- 
wall and John Kemp, (1874) 5 PC 22] at 
P 239 as follows: 


‘Now the doctrine of laches in Courts 
of Equity -is not an arbitrary or a technical 
doctrine. Where it would be practically 
unjust -to give a remedy, either because the 
party has, by his conduct, done that which 
might fairly be regarded as equivalent to 
a waiver of it, or where by his conduct 
and neglect he has, though perhaps not 
waiving that remedy, yet put the other 

arty in a situation in which it would not 
be reasonable to place him if the remedy 
were afterwards to be asserted in either 
of these cases, lapse of time and delay are 
most material. But in every case, if an 
argument against relief, which otherwise 
would be just, is founded upon mere de- 
lay, that delay of course not amounting to 
a bar by any statute of limitations, the 
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-Tribunal on the 5th July, 


-bunal the relie 


-sion was negatived by 
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validity of that defence must be tried upon 
principles substantially equitable. Two cir- 
cumstances, always important in such cases, 
are, the length of the delay andthe nature 


of the acts done during the interval, which . 


might affect either party and cause a 
balance of justice or injustice in taking the 
one course or the other, so far as relates 
to the remedy.’” 


The same principle 


was applied by 
their Lordships of the i 


Supreme Court in 


Moon Mills Ltd. v. M. R. Mehar, AIR 
1967 SC 1450. 
7. The other ‘ground as to. the 


maintainability of this application is all the 
more stronger. It has been admitted b 
learned Counsel for the petitioner as we 
as for respondent No. 6 that an application 
has already been filed before the Election 
1971, with a 
rayer to declare the election of respon- 
dent No. 6 void and that the present peti- 
tioner (respondent No. 2 to that applica- 
tion) be declared as the Mukhia of the 
Gram Panchayat. Counsel for the peti- 
tioner tried to distinguish the two applica- 
tions on the ground that before the Tri- 
claimed was only against 
entire’ election 


respondent No. 6 and the 
as being void, 


has not been challenged 


whereas in the present petition under Arti- _ 


cle 226 of the Constitution the entire elec- 
tion of those office bearers who had won 
the contest was sought to be declared as 
void in the eye of law. In this connec- 
tion reliance was placed by learned Coun- 
sel on the decision in the case of Parmesh- 
war Mahaseth v. State of Bihar, AIR 1958 


Pat 149. In that case such a plea of the 
respondent was negatived on the ground 
that Rule 62 of the Bihar Municipal Elec- 


tions and Election Petitions Rules provid- 
ed for a case where a person hallen ed 
the election of a particular candidate be- 
fore the Tribunal whereas in the case be- 
fore their Lordships the entire election had 
been challenged. . l 


The principle laid down this deci- 
a Full Bench of 
this Court in. Dilip Kumar Singh v. State 
of Bihar, AIR 1971 Pat 65 (FB) para 28, 
wherein. it was held that unlike rule 62 of 
the Bihar Municipal Elections and Elec- 
tion Petitions Rules, Section 84-B of the 
Bihar Panchayat Raj Act and Rule 70 
made thereunder does not refer to the elec- 
tion to a particular office. Under Rule 62 
aforesaid separate election petitions for 
setting aside different elections may have 
to be filed but on account of that it can- 
not be said that Sec. 84-B of the Bihar 
Panchayat Raj Act and Rule 70 made 
thereunder are similar to the rules made 
under the Bihar Municipal - Elections and 
Election Petitions Rules which expressly re- 
late to elections to the different offices of 
the Municipality. ` 
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Therefore, the observation that where 
the validity of the entire election is chal- 
lenged a writ application would lie to 
this Court, as lai down in Parmeshwar 
Mahaseth’s case, AIR 1958 Pat 149 does 
not on all fours apply to the election of a 
Gram Panchayat. In view of the observa- 
tions of their Lordships in the Full Bench 
decision, the distinction pointed out in 
Parmeshwar Mahseth’s case does not ap- 
pear to be good law. There are, however, 

irect decisions on the point which go to 
show that if a matter is sub judice before 
a competent tribunal, this Court would 
not exercise its extraordinary powers under 
ee 226 and 227 of the Constitution 
o a. i 


' G In Awadesh Prasad v. Tarkesh- 
war Singh, AIR 1966 Pat 23, this Court 
refused to interfere, inter alia, on the 
ground that the validity of-the election 
was under challenge before the tribunal in 
an election petition as provided in R. 72 
of the Bihar Panchayat Elections Rules 
by one Ramania Singh, one of the de- 
feated candidates. This view of law was 
apposed by the Full Bench in the case 
of Dilip Kumar Singh, AIR 1971 Pat 65 
(FB), in the following words (per Sham- - 
bhu Prasad Singh, J.): 


“I am further of the opinion, in agree- 
ment with the decision in Awadesh Pra- 
sad’s case, AIR 1966 Pat 23 that after a 
Gram Panchayat election has been held, if 
the petitioner does not avail of the alter- 
native’ remedy of filing the election peti- 
tion before the Election Tribunal, this 
Court ought not to interfere merely on the 
ground that there has been some illegality 
or irregularity in conducting the election. 
Unless the question of infringement of a 
fundamental right is involved, this Court 
has got discretion to issue or refuse a writ 
In considering whether is discretion 
should be exercised or not in a particular 
case, this Court can take into account, 
even if an illegality has been committed 
in holding the Gram Panchayat Election, 
whether the alternative remedy. open to the 
petitioner has been. availed of.” 


In Carl Stil G. mb. H. v. The State 
of Bihar, AIR 1961 SC 1615, inter alia, it 
was laid down that if a statute sets up a 
tribunal and confided to it jurisdiction 
over certain matters and if a proceeding is 
properly taken before it in respect of such 


‘matters, the High Court will not, in the 


exercise of its extraordinary jurisdiction 
under Article 226, issue a prerogative writ 
so as to remove the proceedings out of the 
hands of the Tribunal or interfere with 
their course before it. In the present case 
an election petition is already pending be- 
fore the Election Tribunal and as such, as 
‘laid down by their Lordships of the 
Supreme ‘Court, there should be no inter- 
ference with it by this Court and the Tri- 
bunal should be allowed to decide the 
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matter before it. If this Court goes into 
the merit of the application and decides it 


one way or the other, it will amount to 
an ‘interference with the course to be fol- 
lowed by the Election Tribunal. 


In K. S. Rashid and Son v. The In-. 


come-tax Investigation Commission, : 1954 
SCR 738 = (AIR 1954 SC 207), it was 
aid down that the remedy provided in 
Article 226 of the Constitution is a discre- 
tionary remedy and the High Court has 
always the discretion to grant or refuse 
any writ if it is satisfied that the R 
arty can have an adequate or suitable re- 
ief elsewhere. As already stated, in the 
present case the relief claimed before the 
Election Tribunal is for the declaration that 
the petitioner is the Mukhia and that res- 
pondent No. 6 is not the duly elected 
Mukhia.. Therefore, for all intents and 
purposes, the relief claimed before this 
Court under Article 226 is identical with 
that claimed before the Election Tribunal 
and as such the petition filed under Arti- 
cle 226 of the Constitution cannot be held 
to be maintainable and, even if so, it 
should be refused. 


9 The result, therefore, is that 


the ap lication is dismissed. There will be. 


no order as to costs. 
Application dismissed. 





AIR 1972 PATNA 287 (V 59 C 77) 
KANHAIYAJL, J. 


Azizul Husnain, Petitioner v. G. 
Mishra and another, Opposite Party. 


Civil Writ Jur. Case No. 1416 of 
1970, D/- 6-1-1972. 


(A) Bibar Panchayat 
(1959), R. 77—R. 77 is not directory but 
mandatory and the provisions of the 
Civil P. C. apply subject to the pro- 
visions of the Rules — Non-compliance 
with the Rules is therefore fatal — a 
ILR 88 Pat 95, Rel. on. (Para 6 


(B) Civil P. C. (1908), O. 6, R. 15 — 
Verification of pleadings. . (Pr. 6) 


(C) Bihar Panchayat -Election Rules 
(1959), R. 87 — Amendment in Election 
petitions. 


(B+C) Where the facts stated in Elec- 
tion petition were not verified by solemn 
affirmation or on oath as required by 
‘Rule 75 (1) read with Civil P. C., O. 6, 
R. 15, the election Tribunal has no discre- 
tion but to dismiss -the petition. It has no 
power to allow amendment of verification 
although under the provisions of the Code 
a plaint cannot be dismissed for want of 
proper verification. Recourse to Rule. 87 
also is not permissible. (Para 6) 
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‘chance to mpy 
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Cases Referred: Chronological Paras 
(1966) CWJC No. 287 of 1965, 
D/- 12-12-1966 = 1967 BLJR 


a Satyanand Singh v. Bujhlal 
ingh . 
(1959) ILR 88 Pat 95, Raja Ram 
Sahu v. Brijraj Bahadur 6 
. Ali Ahmad, for Petitioner. 
ORDER:— This is an -> applica- 
tion. under Article 227 of the Constitu- 


tion of India to quash the order dated 7-7- 
1970 passed by the Gram Panchayat Elec- 
tion Tribunal, Motihari. The petitioner was 
the successful candidate for the post of 
Mukhia for Sonwat Gram Panchayat within 
Harsidih Police Station, Block Paharpur in 
the district of Champaran, in the election 
held on 17-1-1970. Opposite party No. 2 
Jagat Narain Prasad filed an election peti- 
tion under the Bihar Panchayat Election 
Rules, 1959 (hereinafter referred to as ‘the 
Rules’) challenging the validity of the elec- 
tion of the petitioner on several grounds. 


2. The petitioner on notice appear- 
ed before the Election Tribunal and it was 
submitted on his behalf that the election 

etition was not verified in the manner laid 
own in the Code of Civil Procedure as re- 
uired under the Rules. Therefore, the 
election petition should be summarily dis- 
missed in accordance with the provisions of 
Rule 77 of the Rules. From the perusal 
of the election petition the Election Tri- 
bunal found that the verification of the 
petition was not made on oath or on 
solemn ation. On consideration, how- 
ever, the Tribunal came to the conclusion 
that it could allow amendment to cure the 
defect in the verification before the peti- 
tion was taken up for hearing. The Tri- 
bunal took the view that the wordings of 
Rule 77. to the effect that “if there is any ` 
failure to comply with the provisions of 
AEE sub-rule (1) and clause (a) of- 
sub-rule (2) of Rule 75......” mean that 
the petitioner should be given reasonable 
with the provisions of 
the rules referred thereto, otherwise the 
petitioner would not have een given 
chance to be heard before dismissal of the 
petition. It also referred to’ Rule 87 and 
the provisions of the Code of Civil Proce- 
dure in ordering amendment to cure the 
defect in the verification. i 


3. Learned counsel appearing for 
the petitioner has submitted that the view 
taken by the Election Tribunal is errone- 
ous and must be set aside. In order to 
appreciate his argument it is necessary to 
set out the statutory provisions havin 
bearing on this question. Rules 72, 78, 75, 
77, 79 (1) (2) and 87 read thus:—_ 

“79. (1) An election petition calling 
in question any election may be presente 
to the Election Tribunal by ‘any candidate 
or voter. 

(2) An A against a re- 
turned candidate s be presented to the 
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Election Tribunal within thirty days from 
the date of the declaration of the result o 
the election. Every election petition shall 
be tried as expeditiously as possible. 


(3) When the period prescribed by 
sub-rule (2) for the presentation of an 
election petition expires on a day which is 
a public holiday within the meaning of 
Section 25 of the Negotiable Instruments 
Act, 1881, or has been notified by the State 
Government to be observed as a holiday in 
Government offices or courts, the petition 
shall be considered as having been _ pre- 
sented in due time if it is presented on 
the next succeeding day which is neither 
such public holiday nor a day so notified.” 


“73. An election petition shall be ar- 
companied by a Treasury Challan showin 
a deposit of ten rupees under the hea 
LII — Miscellaneous -— Receipts, under the 
Panchayat Act—¥Fees, fines and forfeiture 
under Bihar Panchyat Raj Act, 1947 — 
Other receipts.” 


“75. (1) An election petition shall con- 


tain a concise statement of the material 
facts on which the petitioner relies and 
be divided into 


shall, where snesioen 

ik te ae consecutively. It 
shall be signed by the petitioner and veri- 
fied in the manner laid down in the Code 
of Civil Procedure, 1908 for the verifica- 


tion of pleadings. 


(2) (a) The petition 
panied by a list si 
manner setting forth full particulars of any 
corrupt or illegal practice which the peti- 
tioner alleges, including as full statement 
. as possible as to the names of the parties 
alleged to have committed any corrupt or 
illegal practice and the date and place of 
the commission of each such practice. 


_(b) The Election Tribunal may upon 
such terms as to costs and otherwise as it 
may direct, at any time, allow the particu- 
lars included in the said list to be amend- 
ed or order such further and better parti- 
culars in regard to any matter referred to 
therein to be furnished as may, in its opi- 
nion, be necessary for the purpose of en- 
suring a fair and effectual trial of the peti- 


numbere 


shall be accom- 


tion: oo 


Provided that the Election Tribunal 
shall not by means of any such amendment 
allow particulars to be furnished of any 
corrupt or illegal practice other than a 
corrupt or illegal practice set forth in the 
list furnished by the petitioner under 
clause (a).” 

“77. If there is any failure to comply 
` with the provisions of sub-rules (2) and 

: ($) of Rule 72, Rule 78, sub-rule (1) and 
Clause (a) of sub-rule (2) of Rule 75, the 
election Tribunal shall summarily i 
the election petition: ) 


Provided that the petition shall not be 
dismissed without giving the petitioner an 
opportunity of being heard.” 


ed and verified in like’ 


(2) (a). 


dismiss’ 


i A. I. R. . 


“79. (1) The trial shall be held at 
such place or places as may be appointed by 
the Election Tribunal. 


(2) Subject to the provisions of these 

es, every election petition shall be tried 

by the Election Tribunal, as nearly as 

may be, in accordance with the procedure 

applicable under the Code of Civil Pro- 
cedure, 1908, to the trial of suits: 


Provided that it shall be sufficient for 
the Election Tribunal to make a memoran- 
dum of the substance of the evidence of 
any witness examined by him, and it shall 
not be necessary for the Election Tribunal 
to take down the evidence of any witness 
at length unless he thinks fit for any spe- ` 
cial reason to do so:. 

Provided further that so long as the 
election petition is not disposed of, the 
Election Tribunal shall not grant -any tem- 


.porary injunction restraining any respon- 


ent from exercising any right or perform- 
ing any duty which such respondent is en- 
titled to, or required by law to perform. 
OO Os Ga 
“87. In respect of any matter not 

specifically provided for in these rules, the 
Election Tribunal shall proceed in such 
manner as it considers proper ia the cir- 
cumstances of the case. 


4. The provision of the Code of 
Civil Procedure relating to verification in 
oe VI, Rule 15, Patna amendment, is as 
ollows:-——~ i 


“Save as otherwise provided by any 
law for the time being in force, the facts 
stated in every pleading shall be verified 
by solemn affirmation or on oath of the 
party or of any of the parties pleading or. 


of some other persons proved to the satis- 
faction of the Court to be acquainted with 
the facts of the case, before any officer 


empowered to administer oath under Sec- 
tion 189 of the Code.” 


5. Admittedly the facts stated in 
the petition filed before the Election Tri- 
bunal were not verified by solemn afirma- 
tion or on oath. The question is what is 
the legal consequence of this infringement. 
This takes us to the construction of R. 77. 
In Satyanand Singh v. Bujhlal Singh 
(C. W. J. C. No. 287 of 1965 decided on 
12-12-1966 — Pat), a Bench of this Court 
has held that the Election Tribunal has no 
discretion but to dismiss the election peti- 
tion under Rule 77 if there is non-com- 
Bre with the provisions of Rule 75 (1) 


6. The next question which arises 
for consideration is whether the Election 
Tribunal would. have allowed the amend- 
ment in the verification of the election 
petition. The Election Tribunal has no 
power under the Rules to allow amendment 
of the verification. It has only power 
under R. 75 (2) (b) to alow the parti- 
culars included in the list of the corrupt 
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and illegal practices to be amended. As 
stated above, Rule 77 is aot directory but 
mandatory. The Election Tribunal has no 
discretion but to dismiss -the election peti- 
tion summarily if there is no compliance 
of the provisions noted in Rule 77. The 
provisions of the Code of Civil Procedure 
apply subject to the provisions of the 
Rules. There is no provision in the Code 
of . Civil Procedure for dismissal of a plaint 
for want of proper. verification. When the 
Rule provides that -the defective-verification 
ill be a ground for dismissal of the peti- 
tion under Rule 77 and when the provi- 
sions of Rule 77 are mandatory, I do not 
think the Election Tribunal is competent to 
allow amendment for the reasons stated in 
its order. The view taken by a Division 
Bench of this Court in Raja Ram Sahu 
v. Brijraj Bahadur (ILR &8 Pat 95), deal- 
ing with an election petition under the 
Bihar Municipal Election and Election 
Petition Rules will be: applicable in the 
present case, because the rule regardin 
verification of election petition a 6 
is: very similar to Rule 75 of the Rules. 
There the verification was held to be not 
in accordance with the provisions of the 
Code of Civil Procedure (Order VI 
Rule 15) then in force and Kanhaiya Singh, 
J, who delivered the judzment after dis- 
cussing the entire case law, held that non- 
compliance with the provisions of that rule 
would be fatal. It is true that when the 
aforesaid judgment was delivered in 1958 
the later Patna amendment of 1961 by 
which verification was required to be done 
either by solemn affirmation or on oath, 
had not come into force, but the princi- 
ple laid down by .that Bench to the effect 
that if an election „petition is not verified 
in the manner required by the Code of 
Civil Procedure, the electicn petition should 
be summarily dismissed, would apply 
equally here. A 


7. The provisions “of Rule 87 of 
the Rules can be taken recourse to only in 
respect of any matter not specifically pro- 
vided for in the Rules. The consequences 
of non-compliance with some of the rules 
in mandatory terms are contained in 
Rule 77. Therefore, it cannot be said 
that what the Election Tribunal would 
have done when there was no compliance 
of. Rule 75 (1) is not. specifically provided 
in the Rules. In my opinion, the Election 
Tribunal has illegally taken recourse to 
the provisions of Rule 87 in allowing 
amendment. 


. 8. For the reasons stated above, I 
hold that the order dated 7-7-1970' allow- 
ing amendment of the verification portion 
of the election petition is illegal and it 
must be set aside. 


9. As a result the application Is 
allowed, the impugned order is set aside 
and the Election Tribunal is directed to 
dispose of the election petition according 
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Damodar v. Aditya (Untwalia J.) 
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to law. As the other side has not appear- 
ed to oppose this application there will be ` 


no order for costs. 
. Application allowed. 





AIR 1972 PATNA 289 (V 59 © 78) 
N. L. UNTWALIA, J. 


Damodar Prasad and others, Petition- 
ers v. Aditya Maharaj and others, Oppo- 
site Party. 

Civil Revn. No. 1898 af 1970, D/- 


6-1-1972, against order of S Sharma, 
Sub-J., Barh, D/- 27-8-1970. 
(A) Civil P. C. (1908), O. 47, R. I 


(Patna) — Review of order rejecting plaint 
for non-payment of Court-fee. (Pr. 2) 

(B) Civil P. C. (1908), O. 9, R. 4 — 
Restoration of plaint rejected for non-pay- 
ment of Court-fee. (Pr, 2 

(C) Civil P. C. (1908), S. 151 — In- 
herent power to restore plaint rejected for 
non-payment of Court-fee. (Pr. 2 


(A), (B), (C):— : 

A plaint rejected for non-payment of 
Court-fee can be restored on application 
under O. 9, R. 4 or S. 151, as well as on 
review of the order of rejection. The order 
allowing restoration under O. 9, R. 4 or 
S. 151 can be deemed to be one under 
O: 47, R. 1 as amended by Patna High 
Court. AIR 1968 Pat 48 Impliedly over- 
ruled by M. J. C. No. 1039 of 1964, D/- 
14-5-1965 (Pat). M. J. C. No. 1089 of 
1964, D/- 14-5-1965 (Pat), Foll. . 

| . (Para 2) 


Cases Referred: - Chronological 


AIR 1968 Pat 48, Chamroo Thakur 

v: Basudeo Narayan 
(1965). M. J. C. No. 1089 of 1964, 

D/- 14-5-1965 (Pat.), Hiralal Singh 

v. Jalim Singh | 

J. C. Sinha and Ramchandra Prasad 
Sinha No. 1, for Petitioners: Guneshwar 
Prasad, for Opposite Party. 


ORDER :— The ‘plaint instituted by 
the plaintiffs-opposite party was rejected 
for non-payment of -the court-fees. They 
filed a restoration application making out 
a sufficient cause for non-payment. This 
has been allowed by the court below. 


=- B, Mr. J. C. Sinha, learned coun- 
sel for the defendants, has submitted that 
in view of the decision of this Court, in 
Chamroo Thakur v.  Basudeo Narayan, 
AIR 1968 Pat 48, an application under 
Order 9, Rule 4 or Section .151 of the 
Code of Civil Procedure, hereinafter called 
the Code, for restoration of the suit was 
not maintainable. I am unable to accept 
this contention for two reasons; firstly, 
there is a fresh Bench decision of this 
Court to the contrary vide M. E C. No. 


BP/CP/B167/72/HGP/BNF. 
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1089 of 1964 (Hira Lal Singh v. Jalim 
Singh) decided: on ` 14-5-1965 (Pat) and, 
secondly, even assuming thatthe application 
labelled under Order 9, Rule 4 or Section 
151 of the Code was not maintainable, 
undoubtedly an application for review in 
view of the Patna Amendment of Rule 1 
of Order 47 was maintainable. The only 
difference would be that on such an ap- 
plication half the amount of court-fee was 
poan and, if supposing the application 
as been allowed = the court without 
payment of proper court-fees, the defen- 
dants cannot be allowed to make a griev- 
ance of this matter in this Court. In sub- 
stance, the order will be deemed to be an 
order under Order 47, Rule 1 of the Code 
as it stands under the Patna Amendment. 
For both these reasons, I hold tbat this 
civil revision application must fail. It is, 
accordingly, dismissed but without costs. 


Revision dismissed. 
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KANHATYAJLI, J. : 

Kailash Prasad Singh, Petitioner v. 

ae State of Bihar and others, Respon- 
ents. 


Civil Writ Jur. Case No, 944 of 1971, 
D/- 5-1-1972. 


(A) Bihar Panchayat Raj Act (7 of 
1948) -—~- Rules under — Bihar Panchayat 
Electon Rules, R. 90 —~ Election to Gram 
Panchayat postponed in middie, for more 
than one year — Calling for fresh‘ nomina- 
tion papers envisages fresh election — 
Must be- held according to list of voters 
on date of publication of fresh election 
programme. 1967 BLIR 24, Followed. _ 

(Para 5) 

(B) Bihar Panchayat Raj Act (7 of 
1948) —~ Rules under — Bihar Panchayat 
Election Rules, 1959, R. 90 — Election to 
Gram Panchayat postponed in middle for 
more than one year — Fresh election pro- 
gramme published — Fresh election not 
barred by the Act or Rules. AIR 1964 


Pat 459, Distinguished: {Para 6) 
(C) Bihar Panchayat Raj Act (7 of 


1948) —— Rules under — Bihar Panchayat 
Election Rules, 1959, R. 81:— List of 
booths changed by Election Officer with 
approval of District Magistrate and pub- 
lished before two weeks of actual poll — 
No illegality. D (Para 7) 
Cases Referred : Chronological Paras 
1967 BLJR 24, Parmeshwar Pasi v. 
Block Development Officer 
AIR 1964 Pat 459 = 1964 BLIR 
465, Bishwanath Prasad v. Ramji 
Prasad Sinha 


Birendra Prasad Sinha, for Petitioner; 
T. K. Jha (Standing Counsel No. 2), Nagen- 


BP/CP/B146/72/DGB 


Kailash Prasad v. State (Kanhaiyaji J.) 


6 this voters’ list out of 4948 voters, 


A. J. R. 


dra Prasad Singh and Umesh Prasad Singh, 
for Respondents. s l 


ORDER :— This application . under 
Articles 226 and 227 of the Constitution 
of India is for a declaration that the elec- 
tion of respondents Nos. 6 to 9 to the vari- 
ous offices of the Panapur Gram Panchayat 
held on 11th June, 1971, was void. 


2. The facts leading to this appli- 
cation are these. There is a Gram Pan- 
chayat constituted under the Provisions of 
the Bihar Panchayat Raj Act, 1947 within 
the jurisdiction of Minapur Assembly con- 
stituency and the petitioner is a voter of 
the said Gram Panchayat. The said Gram 
Panchayat consists of villages Panapur, 
Piprahi and Kharika. On Ist November, 
1969, the Block Development Officer-cum- 
Election Officer, Minapur, respondent No. 
4, published an election programme under 
Rule 17 and a voters’ list under Rule 13 
of the Bihar Panchayat Election Rules, 
1959 (hereinafter called ‘the Rules’) . and 
invited nomination papers for the various 
offices of Panapur Gram Panchayat on the 
10th November, 1969. A copy of the 
said programme is annexure ‘I’ to this writ 
application. The petitioner along with 
others filed nomination papers for the 
office of Mukhiya. and his nomination 
paper was accepted. Respondents Nos. 
10 to 13 filed their nomination papers for 
the office of Panch and respondents Nos. 
14 and 15 for the office of Executive Com- 
mittee and there being no contest, respon- 
dents Nos. 10 to 15 were declared elected 
uncontested to the offices of Panch and 
Executive Committee respectively under 
Rule 26 of the Rules on 28th November, 
1969. As such, contest remained for , the 
office of Mukhiya, Sarpanch and the re- 
maining members of the Executive Com- 
mittee from wards 2 and 8. The poll was 
to be held on 3rd January, 1970. But in 
the meantime, the State Government for 
the reason stated in the -order, postponed 
the holding of election indefinitely. In this 
connection, it may be mentioned that a 
booth list had been prepared and duly 
published for holding the said election a 
copy of which is annexure Y to this Writ 
application. According to that list four 
polling stations were fixed and a total 
number of voters who were to cast their 
votes at all the polling stations was 4591 
out of which 289 voters were shown as | 
deleted and the remaining 4302 voters 
were to cast their votes. 


3. A fresh election programme was 
published on 20th April, 1971 along with 
a voters’ list of the Gram Panchayat. A 
copy of the said programme is annexure 
‘4’ to this writ application. According ; re 
were shown as dead and the remainin 
4530 were to cast their votes. On 30 
April, 1971 nominations were received for 
the offices of Mukhiya, Sarpanch and two 
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members of the Executive Committe. 
Several persons filed their nominaton 


papers including respondents Nos. 6 to 9. 
inally on ilth anes 1971 the poll was 
held and respondent No. 6 was declared 
elected as Mukhiya, respondent No. 7 as 
Sarpanch and respondents Nos. 8 and 9 
as members of the Executive Committee. 
It is stated in the writ application taat 
on 15th May, 1971 the Zilection Officer, 
respondent No. 5 prepared a list of pollng 
stations and on the same date it was sant 
to the sub-divisional officer, respond=nt 
No. 8, for approval. On 20th May, 1971, 
the said list was approved by the Distict 
Panchayat Officer, respondeat No. 16. The 
list of polling stations was approved by “he 
District Magistrate on 22 May, I9/1. 
A copy of the list of polling stations is 
annexure ‘SD to this writ application. Ac- 
cording to this list (annexure ‘5’) six gol- 
ling stations were created and the number 
of voters who were to cast their votes at 
the different polling staticns was 5°06 
whereas the number.of voters shown in 
the voters’ list as published on 20th Arril, 
1971 was only 4948. Obviously, there was 
a duplication of voters which was correct- 
ed before the poll took place on llth 


June, 1971. ; 
4. The main argument advaneed 
on behalf of the petitioner is that the ekc- 
tion of respondents Nos. 6 to 9 should 
have been _held on the basis of the Elec- 
toral Roll published as on Ist November, 
1969 which contained the names of 4591 
voters. My attention was drawn to Rule 
17 which provides that on the eve of each 
general election or bye-election, the Elec- 
tion Officer shall cause to be published in 
the office of the Panchayat as also in the 
office of the Block Development Officer, 
Anchal Adhikari, Circle Offizer; Project Exe- 
cutive Officer of the area, an election pro- 
amme giving the time table of the Jif- 
Prent stages of the election including the 
date and hour of poll. It was urged that 
the election begins with «he publication 
of the programme and ends with the decla- 
ration of the result of the polls. If it is 
held that the election held on lith Jrne, 
1971 was in continuation of the election 
which began on Ist Novermber, 1969 tten, 
obviously there was illegality in adopting 
the voters’ list of 1971. The question that 
arises for consideration is as to what is 
the effect of postponement by the S-ate 
Government under Rule 91. Rule 90 en- 
visages that in case election of. Panchcyat 
is not held for some reason or the other 
within a period of six months 
date of filing of nomination papers, the 
election shall be held after calling for 
fresh nomination ag tea In this case, I 
have already stated that the State Govern- 
ment postponed the election for some vea- 
son for more than a year. Therefore, ac- 
cording to Rule 90, the election could have 
been held only after calling for fresh ncmi- 
nation papers. 


Kailask. Prasad v. State (Kanhaiyaji J.) 


opinion, the construction o 


from the 
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5. Rule 18 provides that the Elec- 
tion Officer shall, in the election program- 
me published under Rule 17, appoint the 
date, place and hours during which the 
nomination papers in Form A of. the candi- 
dates for election as the Mukhiya or the 
member of the Executive Committee or 
the Sarpanch or Panch shall be presented 
to him. Therefore, before calling for fresh 
nomination papers, programme has to be 
published under Rule 17. In this case 
the election programme (annexure “4) was 
published on 20th April, 1971 under Rule 
17. It provided publication of voters’ list 
under Rule 18 (1) from 20th April, 1971 
to 80th April, 1971. At this stage a ques- 
tion arises as to which voters’ list whether 
the old or the new should have been kept 
Bong for the period between the date of 
publication of the election rogramme 
under Rule 16 and the date of receiving 
nomination papers under Rule 18. Rule 5 
provides that so much of the electoral roll 


-or rolls of an Assembly Constituency of 


the State of Bihar, for the time being in 
force, as relates to the areas comprised 
within the local limits: of the jurisdiction 
of a Panchayat, shall be deemed to be the 
voters’ list for that Panchayat for the pur- 
pose of election of Mukhiya and Sarpanch 
etc. Jt has been held in many cases of 
this Court that that must be the voters’ 
list as it stands on ‘the date when the elec- 
tion programme was published. It is so, 
among others, for the obvious reason that 
the candidates must know who are the 
voters whom they have to approach for 
casting their votes which will enable them 
to assess the strength of: their supporters 
in the Gram Panchayat before they could 
offer themselves as candidates (See the case 
of Parmeshwar Pasi v. Block Development 
Officer, Sarmera, 1967 BLJR 24). In my 
Rule 90 leads 
to the conclusion that calling for fresh no- 
mination papers envisages a fresh election. 
If this is appreciated then it must be he! 
that the procedure .. adopted for holding 
the election of respondents Nos. 6 to 9 was 
neither illegal nor void. 


6. Next I will deal with the other 


part of the argument as to whether the 
election could be divided into two parts. 
In this connection, it may be noticed that 


there is nothing in the election - program- 
me (annexure 1) to show that nomina- 
tions had been called only for limited num- 
er of offices. Secondly, in the situation 
like this, no bar has been imposed for 
holding fresh election either by the Bihar 
Panchayat Raj Act or the Rules. The facts 
of the case of Bishwanath Prasad v. Ramji 
Prasad Sinha, AIR 1964 Pat 459 on which 
reliance has been placed on behalf: of the 
petitioner were entirely different. In that 
case, a revised roll published on 9th May, 
1960 was money and illegally used at the 
time of poll and that vitiated the entire 


election. It was held in that case that 
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eople have to exercise their rights of 

anchise on the basis of the electoral roll 
and therefore, if the roll itself is not a 
proper one, the" very foundation of elec- 
tion is sh and infirm and therefore, 
the election conducted on the basis of such 
a roll cannot stand. Im the instant case, 
in my opinion, the elections of respondents 
Nos. 6 to 9 have been validly held accord- 
ing to the election programme published 
under the provisions of the Rules. J may 
point out that the decision of this writ ap- 
plication will not affect the election ‘of res- 
pondents Nos. 10. to 15 whose uncontested 
election has not been challenged by the 
petitioner in this. writ application. 

7. Tt was next argued that the 
list of four polling stations’ published under 
the old election programme duly approved 
by the District Magistrate, could not have 
been changed or altered for holding a part 
of the remaining election. Rule 81 pro- 
vides that the Election Officer shall select 


one or more polling stations as may be- 


considered necessary by him, for each 
panchayat and shall obtain the approval of 
the District Magistrate thereon. Once ap- 
proved, the polling stations shall not > be 
changed. The Election Officer shall ‘pub- 
lish the list of the polling stations on his 
own notice-board as alsô”on ‘that of the pan- 
chayat at least two ‘weeks before the date 
of actual poll. According to this Rule, the 
list of the polling booths was to be publish- 
ed two weeks before the date of the 
actual poll which took ` place ' on 
llth June, 1971. For this election a list 
of six booths was prepared by. the Election 
Officer and approved by the District Magis- 
trate. There is no prohibition. in Rule‘ 381 
that the list of the polling booths could 
not have been changed by the Election 
Officer with the -approval of the District 


Magistrate before two weeks of the date. 


of actual poll. If the number -of the 
booths has been increased and the list has 
been prepared and published under Rule 
81, there has been no ‘irregularity or illegal- 
ity either in 
of the same. 

8. + Lastly, it was argued that the 
. voters’ list was corrected on the day of the 
poll. It appears in this connection that 
one’ of the candidates for Sarpanch filed 
Title Suit No. 82 of 1971 on 4th June, 
1971 in the court of Munsif I, Muzaffar- 
pur, praying for injunction restraining the 
Election Officer from holding the election 
on the basis of such list of polling sta- 
tions as annexure ‘Y to this writ application. 
The defendants appeared in the suit in 
response to a notice and filed ‘their show 
cause and admitted the mistake spate: 
duplication of voters’ name and undertook 
to correct those mistakes. In’ pursuance to 
that, the mistake was corrected by the 
authorities concerned. The correction of 
such clerical mistake cannot be said to be 
illegal. It has not deprived any voter of 


preparation or in publication 


Matadin v. Upendra (S. Ali J.) 


A.I. R. 
his right of franchise nor has it affected in 
any way, the result of the election. 

9. For the reasons stated above, I 
find no merit in this application. The ap- 
puten: therefore, fails and is dismissed 

ut, in the circumstances, there will be no 
order as to costs. .- 
Application dismissed, 
t teo o . i 
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: SARWAR ALLE J. ` 
Matadin Sharma,. Appellant v. 
dra Sharma, Respondent. 

A. F. A. D. No. 567 of 1967, 

4-1-1972, against order of B. P 


Upen- 
D/- 
Sinha, 


Addl. Sub-J. Ranchi, D/- 13-7-1967. 


Transfer of Property Act (1882), Sec- 
tion 106 — Notice under section — Ser- 
vice by post — Proof. . 

Where notice under S. 106 is proper- 
ly addressed and sent by registere post, 
it would be presumed that the service of 
the notice has been ran effected. The 
mere fact that the physical delivery of 
notice -was made to a person other than 
the addressee would not be of any conse- 
quence and would not affect the presump- 
tion of proper service. This, however, does 
not mean that the presumption cannot be 
rebutted. It is possible for the addressee 
to: show that. in fact the notice never reach- 
ed the addressee but the onus to prove. 
the same would be on the addressee. AIR 
1956 Cal -587, Followed. - (Para 


Cases Referred: Chronological Par 
AIR 1956 Cal 587 = 28 ITR 684, l 
Commr. of Income-tax v. Mul- 


chand Surana ` 7 
AIR 1918 PC 102 = 45 Ind. App. 

222, , Harihar | Banerji v. Ram- 
- shashi Roy ` 


Janardan Sinha and Raghubans Singh, 
for Appellant; Bindeshwari Choudhary. and 
Pashupati Prasad Singh, for Respondent 


JUDGMENT :—— The appellant . filed 


‘a suit for eviction of the respondent from 


the suit premises. The suit was decreed 
by the trial court. The appellate court has 
dismissed the suit. Hence this second 
appeal. aN 

2, The; plaintiff-appellant claimed 
that he required the suit premises for 
own use, bona fide and in good faith. This 
has been negatived .by the lower appellate 
court. The plaintiff further claime that 
the defendant had made default in pay- 
ment of rent and, as such, he -was entitled 
to a decree for his eviction, under the provi- 
sions of Section II of the Bihar Buildings 
(Lease, Rent and Eviction) Control Act, 
1947. The appellate court has found that 
there'-was default as claimed by the plain- 
tiff. It, however, dismissed the suit on 


CP/DP/B919/72/SSG 
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the ground that the notice under Section 
106 of the Transfer of Property Act had 
not been served in accordance with law. 


3. Learned counsel for the appel- 
lant contends that the lower appellate 
court has erred in law in holding that it 
was for the plaintiff to prove at the 
notice under Section 106 of the Transfer 
of Property Act had to be tendered or 
delivered to a person kaving authority on 
behalf of the defendant. Having heard 
learned counsel for the parties I am of 
the view that the court below has not cor- 
rectly appreciated the legal position ‘n re- 
gard to notice under Section 106 cf the 
Transfer of Prope Act and, in the cir- 
cumstances, it would be just and proper to 
remand the case to the lower appellate 
court after stating what, in my view, is the 
correct position in law. 

A, The relevant portion of Sec- 
tion 106 of the Transfer of Property Act is 
as follows:— 


“Every notice under this section must 
be in writing, signed by or on behelf of 
the person giving it, and either be seat by 

ost to the party who is intended ta be 
bound by it or be tendered or del-vered 
ersonally to such party, or to one o- his 
amily or servants at his residence, or (if 
such tender or delivery is not practizable) 
affixed to a conspicuous part of the pro- 
perty. l 

We are not concemed here with the tender 
or delivery personally or at the resilence 
of the defendant nor are we concerned 
with the affixation of notice on a conspicu- 
ous part of the property. What has to be 
considered is the position when . notices 
are sent under registered post, as is the 
position in this case. | 

5. The facts as- found by the 
lower appellate court are that the notice 
sent by the plaintiff was under registered 
post and was received by one Deobrat 
Sharma. It has also found that the plain- 
tif has not been able to establish that 
Deobrat Sharma had authority to receive 
or accept notice’ on behalf of -the defen- 
dant. It was of the view that the failure 
of the plaintiff to prove the authority was 
fatal so far as the notice under Section 106 
of the Transfer of Property Act is coxcern- 
ed. ‘This, as I have already indicated, is 
not the correct approach in law as will be 
apparent from later discussion. 


6. The amendmeat in respect of 
notice under registered post was introduc- 
ed in Section 106 of the Transfer of Pro- 
perty Act in the year 1929. Before 1929, 
therefore, there was no specific provision 
in the section relating to notice through 
registered post. Even at that time the 
Judicial Committee held that if notice to 
quit was proved to have been put into the 
ost office it would be presumed tha: the 
etter had reached its destination at the 
proper time according to the regular course 
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of business of the post office. It would 
be useful to quote a few lines from the 


decision of the Privy Council in Harihar 
Banerji v. Ramshashi Roy, AIR 1918 PC 
102, where Lord Atkinson, after approving 
the decision of the High Court to the 
effect that if a letter, properly directed, is 
proved to have been put into the post 
office, it is presumed that the letter reaches 
its destination at the proper time accord- 
ing to the regular course of business o 
the post office and is received by the per- 
sons to whom it is addressed, observed as 
follows:— 
would 


“,...that presumption apply 
with still greater force to letters which the 
sender has taken the precaution to register, 
and is not rebutted but strengthened by 
the fact that a receipt for the letter is 
produced signed on behalf of the addres- 
see by some person other than the addres- 
see himself.” 


It would thus appear that it is not neces- 
sary for the plaintiff in the circumstances 
similar to those which have to be consi- 
dered-in this case, to prove that the per- 
son receiving the notice has the authority 
to receive such a notice on behalf of the 
addressee, in order to avail of the pre- 
sumption that the letter has reached the 
addressee. 


rf I may now refer to Section 27 
of the General Clauses Act which is as 
follows:— 


“Where any Central Act or Regulation 
made after the commencement of this Act 
authorizes or requires any document to 
be served by.:post whether the expression 
‘serve’. or either of the expressions “give 
or ‘send’ or any other expression is used, 
then, unless a different intention appears, 
the service shall be deemed to be eftected 
by. properly addressing, pre-paying and 
posting by registered post a letter con- 
taining the document, and, unless the con- 
trary is proved, to have been effected at 
the time at which the letter would be deli- 
vered in the ordinary course of post.” 


It would, therefore, appear that where 
notice under Section 106 of the Transfer 
of Property Act- is properly addressed and 
sent by registered post, it would be pre- 
sumed that the service of the notice has 
been legally effected. The mere fact that 
the physical delivery of notice was made 
to a person other than the addressee would 
not be of any consequence and would not 
affect the presumption of proper service. 
This, however, does not mean that the pre- 
sumption cannot be rebutted. It is, in 
my view, possible for the addressee to 
show that in fact the notice never reache 
the addressee but the onus to prove tha 
same would be on the addressee. The 
view I have expressed is fully supported 
by a Bench decision of the Calcutta High 
Court in Commr. of Income-tax v. Mul- 
chand Surana, AIR 1956 Cal 587. 
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8. In this case, therefore, the onus 
sgn been wrongly placed on the plain- 
tiff, the matter has to be remanded and 
the appeal has to be decided on remand 
in the light of observations made above. 
The lower appellate court should decide 
(a) whether the notice was properly add- 
ressed to the defendant, and (b) if it was 
properly addressed, whether the defendant 
was able to discharge the onus, which 
rested upon him, that in fact the notice 
was not received by him. If the court 
comes to the conclusion that the notice 
was not properly addressed, no question 
of presumption would arise. If, however, 
it comes to the conclusion that it was pro- 
perly addressed and then it finds that the 
onus, which rested upon the defendant, 
has not been discharged, it should hold 
that there was proper service of notice as 
required under Section 106 of the Trans- 
fer of Property Act. I would however 
like, to make it clear that it should not be 
taken that I have expressed any opinion 
on the merits of the case. 


9. In the result, the judgment and 
decree of the lower appellate court are 
set aside and the case is remanded for 
decision in accordance with law in the 
light of the observations made above. 
There will be no order as to costs. 


Case remanded.. 





AIR 1972 PATNA 294 (V 59 C 81I} 
S. ANWAR AHMAD, J. 


Smt. Siawati Kuer, Appellant v. The 
State of Bihar, Respondent. 


A. F. O. D. No. 5 of 1965, D/- 14-12- 
1971, against order of K. P. Verma, Addl. 
Sub-J. 8rd, Patna, D/- 30-9-1964. s 

Land Acquisition Act (1894), S. 23 (2) 
— Statutory compensation under sub-sec- 
tion (2) — Whether part of compensation 
for court-fee payable in appeal. 

The statutory compensation allowed 
under the sub-section does not form part 
of the compensation awarded and when an 
appeal is filed under S. 54 against the 
award no court-fee is payable on the 
amount of statutory compensation. (X- 
Ref:— S. 54). AIR 1970 Andh Pra 189 
(FB), Rel. on. (Para 7) 
Cases Referred: Chronological Paras 


AIR 1970 Andh Pra 189 == 1969-1 
Andh WR 881 (FB),  Kesireddy 
Appala Swamy v. ie Tahasildar, 
Land Acquisition Officer, Central 
Rly., Vijaywada 
_ Ram Babu and Ram Krishna Prasad, 
for Appellant; Sushil Kumar Jha, Govt. 
Pleader No. 2, for the State. 


JUDGMENT:— This appeal arises 
out of the order of the leamed Land Acqui- 


BP/CP/B153/72/MNT/BNP 


Smt. Siawati v. State (S. A. Ahmad J.) a 


A. I.R. 


sition Judge (Additional Subordinate Judge 
II, Patna) dated the 30th September, 
1964, holding that the amount of compen- 
sation awarded to the appellant by the 
State of Bihar, for the fads acquired by 
it, was adequate. 


2. Plot No. 8889 with an area of 
18 decimals and plot No. 8408 with an 
area of 63 decimals, situate im village 
Sheonar, P.S. Mokameh, in the district of 
Patna, were acquired by the State of Bihar 
for construction of Mokameh Bye Pass 
Road. The notification under Section 4 
(1) of the Land Acquisition Act, 1894, for 
acquisition of the lands, was published on 
the 12th October, 1960, and possession 
of the plots was taken by the State on the 
24th February, 1961. This was followed 
by a declaration under Section 6 of the 
Act on the 18th September, 1961. 

3. The amount of compensation 
fixed by the Land Acquisition Officer for 
the aforesaid plots of lands comprised as 
follows: 


Price of land «= Rs. 1815.86 P. 
Price of trees standing 

on the land we Rs. 272.88 P. 
Damages (re. Rs. 94.82 P. 
Interest es Rs. 48.65P. 
This amount was accepted by the Collec- 


tor. The matter was later referred to Civil 
Court under Section 18 of the Act against 
whose order the present appeal has been 


. preferred. 


o 4, It may be stated here that cer- 
tain lands of villages paisa E and 
Mokameh Khas were also. acquired by the 
State of Bihar by the same notification 
under which the lands of the appellant in 
village Sheonar were acquired. The Land 
Acquisition Officer classified the . acquired 
lands of village Sheonar into two catego- 
ries: Bihar II and Tal lands: and he has 
found that the two plots in question (8389 
and 3408) were Tal lands. The claim put 
forth by the appellant was that she should 
be awarded compensation at the rate of 
Rs. 8,000 per acre. In support of her 
case the appellant examined er daughter 
(A.W. 18) in the Court below. She stated 
that the lands under acquisition were 
Bhith I lands and the reasonable amount 
of compensation ought to be at the rate 
of Rs. 8,000 per acre. She also stated that 
the annual income from the crops grown 
over these plots was’ up to one thousand 
rupees per bigha but in cross-examination 
she frankly conceded that she was not in 
a position to state as to what was the in- 
come from these lands within the preced- 
ing five years of the date of her deposition 
in Court nor could she give the details of 
the various crops grown over them during 
that period. While the evidence of this 
witness as to the annual income from the 
plots under acquisition cannot be relied 
upon, her evidence as to the quality of the 
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lands being Bhith I was- not challenged by 
e respondent in her _cross-examination. 
The Land Acquisition Judge, however, has 
disbelieved the evidence of this witness on 
the point of the lands in question being 
Bhith on account of the fact that no Kha- 
tian was filed on behal of the appellant 
to substantiate this part of her case; but it 
appears that plot No. 8888, which is ad- 
jacent to one of the plots in question, viz., 
3389, has been accepted by the learned 
Judge to be Bhith land. This finding ot 
plot No. 3388 being Bhith land is Suppor 
ed by the entry in the -survey atian 
(exhibit 4/b). 

5. A petition under Ordez 41, 
Rule 27, Code of Civil Procedure, has 
been filed in this Court for admitting the 
certified copy of the Khatian relating to 
the two plots in question as additiona! evi- 
dence. The submission of learned ccunsel 
is that the two plots in question have been 
shown in that Khatian as Bhith lands For 
the reasons recorded in the order shest, I 
have rejected that petition of the eppel- 
lant. The learned Land Acquisition Judge, 
however, in paragraph 15 of his judgment 
has held as tollows: 

“While discussing the amount of com- 
pensation in respect of the lands under ac- 

uisition in village Mokemeh Khas I have 

eady held above that all the Bhith lands 
in the other villages are similar ard as 
such they can very well be classified as 
Bhith class I Jands. In this view œ the 
matter, the Bhith lands of this village 
(Sheonar) also can very well be classified 
as class I and compensation at the rate of 
Rs. 4000/- per acre will be the ade quate 
amount of compensation as has been held 
to be in respect of Bhith class I lands of 
village Mokameh Khas.” 


Accordingly, on the evidence of A.W 18, 
no doubt is left in my mind that the lands 
of the appellant which have been accuired 
by the respondent are Baith. J lands. 


6. I, therefore, hold that the ac- 
quired plots, viz.. 3389 and 8408, measur- 
ing 18 decimals and 63 decimals respec- 
tively, are Bhith I lands and the app2llant 
is entitled to compensation at the rae of 
Rs. 4,000 per acre. She is also ertitled 
to the statutory compensation on the said 
amount and interest thereon at the rate 
of six per cent per annum from 24th Feb- 
ruary, 1961, the date on which the State 
took over possession of the two plots, until 
realisation. 


geppel- 
efore me a dezsion 


Deolall v. 


Sheonandan Pat. 295 


wherein it has been held that no court-fee 
is payable on the amount of statutory com- 
ensation as laid down under Section 23 
2) of the Act or on the solatium allowed 
by the Court. The amount which an own- 
er is required to claim includes neither 
solatium nor interest, but only compensa- 
tion for all his interests in that Jand. Thus, 
solatium under Section 23 (2) of the Land 
Acquisition Act forms part of neither the 
claim nor of the award and, consequently, 
in appeal under Section 54 thereof no 
court-fee is payable on such amount. In 
this view of the matter, the appellant need 
not pay court-fee on the amount of statu- 
tory compensation allowed to her. 


8. In the result, the appeal is al- 
lowed with costs as indicated ae 


-~ Appeal allowed. 


$ 
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G. N. PRASAD, J. 

Deolall Sah, Appellant v. Sheonandan 
Singh and others, Respondents. 

A. F. A. D. No. 70 of 1969, D/- 25- 
11-1971, from order of Murli Mohan 
Shukla, lst Addl Sub-J., Chapra, D/- 
13-1-1969. 


Transfer of Property Act (1882), Sec- 
ton 68 -— Execution of mortgage bond 
and lease back on same date — Under the 
former, mortgagee entitled to recover only 
mortgage dues in case of dispossession — 
Under the latter, mortgagee allowing mort- 
gagor to remain in possession in lieu of 
rent — Failure to pay rent — Remedy of 
mortgagee. (X-Ref.— S. 58). f 


` Two documents were executed by the 
mortgagor on the same date, namely, mort- 
gage bond and the lease back. the 
mortgage bond it was stated that on receipt 
of the zerpeshgi amount the executant had 
put the mortgagee into possession over the 
mortgaged property and would continue to 
remain in possession until repayment of 
zerpeshgi amount. Further, in the event 
of the mortgagee being dispossessed his 
remedy would be that of recovery of the 
entire zerpeshgi money together with com- 
pensation. Under the lease back,- the mort 
gagee was entitled to recover from the 


mortgagor the rental dues in respect of the -` 


mortgaged property which had been allow- 
ed to remain in possession of the mortga- 
gor. 


_ There was default in fhe payment of 
rent whereupon the mortgagee gave a 
notice to the mortgagor to put him in pO 
session and since that was not complied 
with instituted the suit for recovery of pos- 
session over the mortgaged property. 


Held, the plaintiff was not entitled to 
be restored to possession. The entire basis 
ee ce me eT mmm A 
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of the suit was his dispossession. There- 
fore under the mortgage bond his remedy 
was to sue for mortgage dues only. 

(Paras 10, 11) 


Cases Referred: Chronological Paras 


(1971) AIR 1971 SC 310 (V 58) = 
(1970) 3 SCR 724, Mathuralal vs 
Keshar Bai | 

(1957) AIR 1957 Pat 24 (V 44), . 
Ramnarain Pasi v. Sukhi Tiwari 7 

(1957) AIR 1957 Raj 32 (V 44), 

= Jankidas v. Laxminarain 

(1944) ATR 1944 Pat 5 (V 81) = 
ILR 22 Pat 320, Umeshwar Prasad 
v. Dwarika Prasad = 

(1930) AIR 1930 Pat 152 (V 17) = 
ll Pat LT 74, Kamal Nayan Prasad 
v. Ram Nayan. Prasad 

(1897) ILR 24 Cal 677, Luchmeshar 
Singh v. Dookh Mochan Jha 


Gupteshwar Prasad, for Appellant; 
A. N. Sahay, Alakh Sunder Prasad, Bipin 


N 


Behari Sinha and Shila Nath Singh, for 
nespondents. | 
JUDGMENT:— This is a plaintiffs 


appeal against a judgment of reversal. The 
suit was instituted by the plaintiff for two 
reliefs in the alternative, namely, for reco- 
very of the mortgage money on the ground 
of dispossession or for being restored to 
possession over the mortgaged property. 


2. The mortgage bond (Ext. 1) 
was executed by Tilak Singh, the ancestor 
of the defendants on the 25th May, 1951, 
as security for a loan of Rs. 600/- advanc- 
ed by the plaintiff, the property given in 
mortgage being an area of 12 kathas com- 
prised in plot No. 359 appertaining to 
Khata No. 6 in village Shankarpur Aima. 
On the same date, namely, the 28th May, 
1951, Tilak Singh had executed a Kabuliat 
in the nature of a lease back for retainin 
possession over the mortgaged property an 


agreeing to pay to the mortgagee a sum of 


Rs. 54/- per year by way of rent. 


3. It is not in dispute before me 
that the rent as per the Kabuliat (Ext. 2) 
was paid to the mortgagee up to 1957 and 
the finding of the court below is that there 
was default in the payment of the rent upto 
1958 whereupon the plaintiff gave a notice 
to the defendants to put him in possession 
and since that was not complied with the 

resent suit was instituted in 1960 initial- 
y as a suit for recovery of the mortgage 
dues; but subsequently an alternative pra- 
yer was added for recovery of possession 
aver the mortgage security. 


4. The principal question which 
has been canvassed in this Court relates to 
the nature of the transaction into which 
the parties had entered on the 28th May, 
1951. As already stated two documents 
were executed by the mortgagor on that 
date, namely, the mortgage bond (Ext., 1) 
and the Kabuliat or the lease back (Ext. 2). 


A. I. R. 


Under the Kabuliat, the mortgagees were 
entitled to recover from the mortgagor the 
rental dues in respect of the mortgaged 
property which had been allowed to remain 
in possession of the mortgagor for the pur- 
pose of cultivation. But Ext. 2 is no long- 
er relevant inasmuch as when the trial 
court declined to pass any decree in favour 
of the plaintif for recovery of the mort- 
gage money and passed only a decree for 
recovery of possession, there was no appeal 
on his behalf. The appeal had been pre- 
ferred in the lower appellate court by de- 
fendants and that was against the decree 
of the trial court for recovery of possession 
pe in favour of the plaintiff. The 
ower appellate court has eka the view 
that the plaintiff is not entitled to be put 
In possession because, in its view, the 
mortgage evidenced by the bond (Ext. 1) 
was not an usufructuary mortgage but 4 
simple mortgage. 

5. The essential characteristics of 
a simple mortgage as defined in clause (b) 
of Section 58 of the Transfer of Property 
Act are: the mortgagor binding himself 
personally to pay the mortgage money with- 
out delivering possession of the mortgaged 
property to the mortgagee and agreeing 
expressly or impliedly in the event of hi 
failure to repay the loan according to the 
ra ee Pawn the partieg 
o the mortgaged property being brought 
to sale and the proceeds of the sale being 
applied so far as may be necessary to- 
wards the satisfaction of the mortgage 
dues. In other words, the mortgagor 
enters into a personal covenant to repay 
the mortgage dues whereas the mortgagee 
is not entitled to claim possession over the 
mortgaged. popan but only to get the 
same brought to sale for satisfaction of hig 
mortgage money. 


6. As against this the intents of 
an usufructuary mortgage as defined in 


clause (d) of Section 58 of the Act are, 
firstly that the mortgagor either delivers 
ossession or expressly or impliedly binds 
imself to deliver possession of the mort- 
aged property to the mortgagee and in 
ieu of entering into personal covenant to 
repay the mortgage dues the mortgagor 
authorises the mortgagee to retain posses- 
sion of the mol d property until re- 
payment of the mortgage money and to ap- 
propriate to himself, the rent and profits 
accrued in from the property in leu of 
interest or depending upon the contract 
between the parties towards satisfaction of 
the mortgage money or partly in lieu of 
interest and partly in payment of the mort- 
gage money. 


7. The lower appellate court has 
proceeded upon the footing that Exts. L 
and 2 really represent one and the same 
transaction, namely, a transaction of simple 
mortgage. But now it is clear from the 
decision of their Lordships of the Supreme 
Court in Mathuralal v. Keshar Bai, (AIR 
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1971 SC 810) that the mortgage and the 
ease back, even though executed on the 
same day, can be regarded as separate 
transactions for the pore of determining 
the remedies available to the mortgagee 
thereunder. In other words, the mortgagee 
can seek his remedy under either of the 
two documents. In this view, the previous 
decisions of this Court in Wmeshwar Prasad 
v. Dwarika Prasad, (AIR 1944 Pat 5) and 
in Ramnarain Pasi v. Sukhi Tiwary, (AIR 
1957 Pat 24) appear to have been disap- 
proved by their Lordships and the view of 
the Rajasthan High Court in Jankidas v. 
Laxminarain, (AIR 1957 Raj 32), holding 
that whether the two documents represent 
one transaction or two different transactions 
the Court must give effect to- the terms of 
both of them instead of being unduly criti- 
cal about them, has been approved, 


8. In the instant case, we are now 
concerned with this suit instituted by the 
plaintiff on the basis of his right under 
the mortgage bond (Ext. 1} since the plain- 
tif no longer claims any remedy for re- 
covery of rent or of the principal mortgage 
money on the basis of the Kabuliat (Ext. 2). 


9. In order to examine the true 
nature of the transaction contained in 
Ext. l, it is necessary to refer to its rele- 
vant terms. It has beer described as 
"Zerpeshgi maiyadi do-sala’ that is to 
a zerpeshgi for a term of two years com- 
mencing from the month of Jeth 1358 
Fasli and terminating in the month of Jeth 
1359 Fasli (it is difficult tc understand: how 
this period was reckoned as two years). In 
the body of the document, it was stated 
that on receipt of the. zerpeshgi amount 
the executant had put the zerpeshgidar in- 
to possession and if the executant paid 
back the zerpeshgi money by Jeth 1359 Fasli 
then he would be entitled to get possession 
over the property from thə zerpeshgi. If, 
however, despite the exp:ry of the afore- 
said term ending in: Jeth 1859 .Fasli 
the executant was unable to pay back 
the zerpeshgi dues then he would be en- 
titled to pay back the. same at the end of 
the month of Jeth of any subsequent year 


, and so, long as the zerpeshgi money was 


not paid by him the mortgagee would con- 
tinue to remain in poss2ssion over the 
mortgaged property. If <he matter stood 
ag y upon A oie recitals ‘then there can 

e no 
transaction of usufructuary mortgage of the 
nature dealt with by a Bench of the Cal- 
cutta High Court in Luchmeshar Singh v. 
Dookh Mochan Jha, ((1897) ILR 24 Cal 
677) and a Bench of this Court in Kamal 
Nayan Prasad v. Ram Nayan Prasad, (AIR 
1980 Pat 152). But there is a further sti- 
pulation in the document (Ext. 1) which is 
to the effect that in the event of the mort- 
gagee being dispossessed from the mortga- 
ge property or any part thereof, his re- 
medy would be that of recovery of the 


Jageshwar v. Safia 


say, ° 


iculty in holding that it was a’ 
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entire zerpeshgi money together with com- 
pensation at the rate of Rs. 24/- per cent. 
per annum from the date of dispossession 
and the entire money would be recoverable 
in the first instance from the mortgaged 
property itself and thereafter from other 
properties belonging to the mortgagor. The 
question is whether or not by reason of this 
term contained in the mortgage bond 
as 1), the remedy the plaintiff-appellant 
or being put back in possession of the 
mortgaged property is barred. 


10. It will be noticed that the 
entire basis of the suit instituted by the 
plaintiff is his dispossession- arising from the 
omission or failure of the mortgagor to pay 
the rent.stipulated in Ext. 2. Whatever 
might have been the cause of disposses: 
sion, it is manifest that it is on the basis 
of dispossession alone that the plaintiff has 
sought the relief of recovery of possession. 
But the contingency of dispossession, how- 
soever arising has been provided for in the 
mortgage bond (Ext. 1) itself and that is to: 

ive to the Moreaga the right of suing 
or the recovery of his entire mortgage 
dues. There is no stipulation for being res- 
tored to possession in the event of dis- 
possession, far less in the contingency of 
the dispossession having taken place long 
after the iry of the terms ending Jeth 
1359 Fasli fixed in the mortgage bond. 


Il. . For the aforesaid reasons, 
though not for the reasons given by the 
lower appellate court, I have come to the 
conclusion that the plaintiff is not entitled 
to be restored to possession and since that 
is the only relief which the plaintiff now 
seeks, it must follow that the suit has been 
rightly dismissed. 

12. The appeal, therefore, fails and 
is accordingly dismissed but in the circum- 
stances, there will be no order as to costs. 


Appeal dismissed. 
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SHAMBHU PRASAD SINGH AND 
SHIVESWAR PRASAD SINHA, Jj. 
Jageshwar Mandal and others, Appel- 


lants v. Mostt. Safia and others, Respon- 
dents. 


A. F. O. D. Nos. 518 of 1964 and 
883 of 1965, D/- 8-8-1971, against order 
of Md. Yusuf Hasan, Ist Addl. S. J. and 
Addi. S. J., Bhagalpur, D/- 19-9-1964 and 
8-8-1965 respectively. 


(A) Tenancy Laws — Bihar Tenancy 
Act (8 of 1885), S. 48-C — Acquisition of 
occupancy rights — Onus — Where in a 
suit against tenants for recovery of pos- 
session the defendants set up a plea 
they have acquired occupancy rights as 


KO/LO/F430/71/LGC 


` of 1958. 
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under raiyat by being in possession for 
more than 12 years, the burden lies on them 
to prove their continuous possession for 
more than 12 years before suit so as to 
bar the plaintiffs title over the suit land. 
. (Paras 14 and 17) 

In absence of any acumen evi- 
dence to -support the defendants’ plea of 
possession and in the absence of any reli- 
able evidence, it must be held that the de- 
fendants had failed to prove their posses- 
sion over the disputed land. for more than 
twelve years before the filing of the suit. 


(Para 17) 

(B) Evidence —- Appreciation of — 
Credibility of witnesses -— The testimony 
of a witness, who has been prosecuted 
under Sections 107 and 110, Cr. P. C. 


just a few years ago and there were in all 


36 cases against him, cannot be relied 
upon. | - (Para 16) 
Cases Referred: Chronological Paras 


(1970) AIR 1970 SC 833 (V 50 = 
1969-2 SCR 244, Satish Kumar v: 
Surinder Kumar 13 

(1961) AIR 1961 SC 1077 (V 48) = 
1961-2 SCA 542, Kashinathsa 
Yamosa Kabadi v. Narsingsa Bhas- 
karsa Kabadi 12 


In F. A. No. 518 of 1964:— 


Shailesh Chandra Sinha and Mahen- 
dra Pd. Pandey, for Appellants; Kailash 
Roy, Maqbool Ahmad, Devendra Pd. Sharma 
and Jamilur Rahman, for Respondents. 


In F. A. No. 883 of 1965:— 


Shailesh Chandra 
Prasad Sahu, .for APD 
Maqbool Ahmad, an 
ma, for Respondents. 


Kailash Roy, 
Devendra Pd. Shar- 


S. P. SINHA, J:— First Ken 
No. 518 of 1964 is against original decree 
and the other appeal is against the amend- 
ment in the decree. The result of the liti- 
gation will, however, depend upon the re- 
sult of.First Appeal No. 518 of 1964. 


2. These appeals are by defen- 
dants -I and 2. The suit was for recovery 
of possession over 7.71 acres of land in 
Mauza Salempur Saini appertaining to 
Khata Nos. 48, 33, and 67. Mauza Salem- 
pur lies under Police Station Colgong in 
the District of Bhagalpur. 


The original plaintiff was one Tuna 
Mian. Initially he filed the suit for re- 
covery of possession over the said land in 
the court of Munsif Ist Court, Bhagalpur, 
where it was registered as Title suit No. 57 
The plaint was however, return- 
ed on the point of valuation and it was 
then filed in the Court of the Subordinate 
Judge, Bhagalpur, who by his judgment and 
decree dated the 19th of September, 1964 
and the amendment to the decree dated 
Srd August, 1965, decreed the suit. Hence 
the present appeals have been filed here. 

3. According to the plaintif, the 
aforesaid Tuna Mian possessed the lands 
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in question as a Raiyat and used to culti- 
vate it himself. At the request of defen- 
dant No. 1 Tuna Mian agreed to give the 
lands in Thika to. him for a period of three 
years commencing from Jeth 1860 Fasli 
and sociis in Jeth 1363 Fasli on an an- 
nual rental of Rs. 800/- by means of a 
registered Thika deed dated 20th May, 
1958, which is exhibit ‘I’ in this appeal. 
The land in dispute was given on Thika 
as per the aforesaid agreement. Defen- 
dant No. I paid the Thika rent for the 
first two years of the lease and for a part 
of the third year. When the Thika ex- 
pired, defendant No. 1 did not give up 
possession and instead got a petition under 
Section 144 of the Code of Criminal Pro- 
cedure filed in the name of Tuna Mian 
and obtained an ex parte order against 
Tuna Mian and in his favour. Tuna Mian 
had, however, no knowledge of it. The 
matter relating to the possession of the dis- 
puted land came to a head, when Tuna 
Mian wanted. to take possession of the land 
and occasion for a serious riot between 
Tuna Mian and defendant No. 1 arose. At 
this stage, on 46-1957 their dispute was 
referred to a Panchayati constituted of 
twelve persons and they are said to have 
jointly elected, on 13-6-1957, one Ram | 
Sundar Mandal as an umpire. 


According to the plaintiffs, the Pan- 
chas decided that defendant No. 1 should 
give u the land and Tuna Mian should 
orgo the arrears of rent due against ‘de- 
fendant No. 1 and should pay Rs. 200/- 


‘to the said defendant towards the price of 


the sugarcane crop standing on a part of 
the land. In poe of the decision of 
the Panchas, the plaintiffs’ case is that a 
sum of Rs. 200/--in cash was paid to de- 
fendant No. 1 and Tuna Mian was given 
possession along with the standing crop. 
Thereafter the plaintiffs constructed a hut 
on a part of the land and grew crops such 
as Rahar, Kalai ete. on the land. Notwith- 
standing the acceptance of the cash amount 
of Rs. 200/- from Tuna Mian, defendant 
No. 1 reported to the police about an ae 
prehension of a breach of the peace. The 
Sub-Inspector of Police, Colgong recom- 
mended, vide his report dated 6th Octo- 
ber, 1957, for precede s under S. 145 
of the Code of Crimna!l Procedure to be 
started in the matter. The. police also got 
a proceeding under Section 107 of the 
Code of Criminal Procedure started against 
Tuna Mian and a large number of his re- 
lations but the same was dropped. 


The proceedings under Section 145 of 
the Code of Criminal Procedure was regis- 
tered as Miscellaneous case No. 457 of 
1957. The sub-divisional Officer, Sadar by 
his order dated 10th July, 1958 declared 
the possession of defendant No. 1. The 
crops grown in the disputed land were auc- 
tioned for a sum of Rs. 1700/- and the 
amount was- kept in deposit with the Sub- 
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Divisional Officer. As statel earlier, tke 
laintif instituted the suit in the Court of 
e Munsif first court, Bhagalpur on 4th 

August, 1958, which on tae question 2 

valuation came to be filed before the leara- 

ed Subordinate Judge, ia dad on 28h 

October, 1958. The reliefs claimed by the 

plaintiffs were for recovery of possession 

after a declaration that the order passed by 
the Sub-Divisional Officer in Miscellane- 
ous case No. 457 of 1957 was wrong aad 
further that the plaintiffs were entitled to 
the sum of Rs. 1700/- lying in deposit 
with the Sub-Divisional Offiz@r as the sele 

value of the crops auction sold in the 145 
roceedings. A decree for eviction of tae 
efendants . from the suit land as also sor 

mesne profit were also prayed for. 


4. The defendants 
laintiffs’ claim on the ground that they 
ad been in cultivating possession 

of the land in dispute as an under Raiyat 
since the year, 1941 and as such they had 
acquired a right of occupancy in the sait 

d as under-raiyats. About the executbn 
of the lease deed Exhibit ‘T it was stated 
by the defendants that they bad 


contested tie 


been duped under misrepresentation, fraud. 


and undue influence in executing that do- 
cument. The story of Panchayati was 
wholly denied and so also the payment to 
him of Rs. 200/- towards the price of the 
standing sugarcane crop. According to the 
defendants they were in continuous poss2s- 
sion of the suit land since more than 12 
years before filing of the’ suit as an under 
tenant and consequently tke- plaintiffs Lad 
no right to evict nor had the plaintiff eny 
right to recover the amount of Rs. 1700/- 
fetched in the auction sale in the course of 
the proceeding under Section 145: of -he 
Code of Criminal Procedure, which pro- 
. ceeding according to the defendants Lad 
been correctly decided. 


5.. - According to the pleadings of 
the parties the main question which re- 
uires to be decided is wizh regard to -he 
act as to whether the defendants Lad 
established their right as an under raiyat 
by being in possession of the suit land for 
more than 12 years before the filing of che 
suit. l 
6. The learned Subordinate Judge 
on the basis of the evidence on the recor 
found:— (i) that in execution of the Thika 
deed, Exhibit ‘1’ no fraud or undue in-lu- 
ence was practised on defendant No. 1, (i) 
that the matter relating to the title and 
possession over the suit lend was in tact 
referred to Panches and under the award 
of the Panches, Exhibit ‘V Tuna Mian re- 
mitted the arrears of Thika rent and he 
further paid a sum of Rs. 200/- to defen- 
dant No. 1 as compensation for the sugar- 
cane crop standing over a portion of the 
suit land, (iii) Tuna Mian, the orignal 
laintiff, had come in possession of the 
Cispited land after the verdict of the Ean- 
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ches (iv) tbat the defendants had failed to 
prove that they had been in continuous 
ossession as under-raiyat over the suit 
and for a poan of more than 12 years 
before the filing of the suit and that the 
plaintiffs were therefore entitled to recover 
khas possession of the suit land, the defen- 
dants being mere trespassers. 


On these findings the learned Subor- 
dinate Judge held that the plaintiffs were 
entitled to withdraw the sum of Rupees 
1700/- lying ın deposit in respect of the 
sale value of the crops auction sold ia the 
145 procenimo and further held that the 
order passed by the Sub-Divisional Officer 
in Miscellaneous case No. 457 of 1957 
dated 10th July, 1958 was illegal and un- 
sustainable. The plaintiffs were also held 
to be entitled to recover mesne profit from 
10th of July, 1958 till the date of recovery 
of possession the amount to be determined 
in a separate proceeding. The suit having 
been thus decreed these appeals have been 
filed here. It may be stated here that 
after the decree was passed some clerical 
errors regarding the correct area of the 
suit land under the particular Khatas was 
detected and consequently the plaintiffs 
prayed for an amendment of the decree. 
The amendment was allowed. Against 
such amendment, as stated above, First 
Appeal No. 383 of 1965 has been filed. 


7. Mr. Shailesh Chandra Sinha, 
appearing for the defendants, “did not dis- 
ute the decree and execution of the Thika 
eed, Exhibit ‘1’, by defendant No. 1. He, 
however, tried to explain the deed as one 
in commutation of the Bhauli rent into 
Nagdi rent. He further submitted that the 
plaintiffs’ case for recovery of possession 
of the suit land being based on an arbitra- 
tion award, which was an unregistered 
document and had not been made a rule 
of the Court, the suit must fail. His fur- 
ther submission was that the defendants’ 
case of being in possession of the suit land 
for more than 12 years before the filing 
of the suit had been wrongly rejected by 
the court below and that on the evidence 
on the record it should be held that defen- 
dant No. 1 had in fact been in possession 
of the suit land as an under- Raiyat since 
more than 12 years. These were the three 
contentions raised on behalf of the defen- 
dants-appellants. | 

8. Mr. Kailash Roy, appearing for 
the plaintiffs-respondents, by ‘reference to 
Exhibit ‘1’ the Thika deed, submitted that 
there was no scope for the appellants’ 
argument that the said deed had been 
executed merely with a view to commute 
Bhauli rent into Nagdi rent. According to 
Mr. Roy, it was a settlement of the suit 
land by Tuna Mian with defendant No. 1 
for a period of three years on a fixed an- 
nual rental and after the expiry of the said 
period of lease, the lessee was bound in 
terms of the said lease to vacate posses- 
sion and hand over the same to the les- 
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sor. On the question as to whether the 
suit was based on the arbitration award, 
Mr. Roy referred to the plaint itself and 
submitted that the basis of the suit was 
not the award at There was no prayer 
for a decree in terms of the award. The 
decree had been sought on the grounds of 
title and possession of the plaintiffs- over 
the suit land. It was, therefore, submitted 
that there could be no question of the 
failure of the suit on the ground that the 
arbitration award was an unregistered do- 
cument and had not been made a rule of 
the Court. Relying to the other part of 
Mr. Sinha’s submission, Mr. Roy submit- 
ted that the admitted case of the defen- 
dants being that they claimed their title .as 
under-raiyat under the laintiff and by 
being in possession as sick for a period of 
more than 12 years, the onus lay upon 
the defendants to prove such possession for 
such period of time and that the defen- 
dants had failed to prove it. As such the 
plaintiffs were entitled to recover posses- 
sion of the suit land. On these grounds 
it was urged that the appeals be dismissed. 
: In my opinion, the appeals 
have to bë dismissed. The points which 
need to be decided first is whether the 
defendants had proved their possession over 
the suit land as under raiyat for a period 
of more than 12 years before the filing of 
the suit. According to the defendants they 
had been in cultivating possession of the 
suit land since the year: 1941. This ‘part 
of the defendants’ case is completely unac- 
ceptable in view of what is stated in Ex- 
hibit 1, the Thika deed. This deed, as 
stated earlier, was executed by defendant 
No. 1 in favour of Tuna Mian, the original 
laintiff. The nature of the document: was 
escribed as “Thikabandi”. The lands 
settled under the said deed were the same, 
which are the suit lands. The recital in 
the document starts with the following sen- 
tences: 

“I, the executant, in a sound state of 
my body and mind, in full enjoyment of 
= my senses, without illegal pressure. and 


coercion by anybody else, of my own ac-- 


cord and free will, solemnly declare and 
put in writing that I have taken in settle- 
ment on bhaoli thikabandi 7 acres and 71 
decimals of land mentioned in column 
No. 5 above from the claimant for a term 
of three years beginning from 1360 Fasli 
to the month of Jeth 1363 Fasli.” 


The further recital which. is also equally 
important reads as under— i 


“That I, the executant, declare and 
put to pen that after the expiry of the 
term, the said claimant (Tuna Mian) will 
be free to oust or dispossess me, the exe- 
cutant and will take back the land settled 
and he may either settle the same with 
other person or keep the same in his khas 
possession. I, the executant, neither have 
aor shall have any plea or objection against 
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(The words within bracket ‘Tuna Mian’ are 
mine 


10. Defendant No. 1, who has 
Toom himself as witness No. 14 stated 
t — 


“I went to.Colgong 2 or 3 days after 
the. registration of the Thika deed. I did 
not get the deed written out...... 4 
This statement of defendant No. 1 implies 
that he was under some sort of a misrepre- 
sentation regarding the contents of the 
Thika deed and that he in good faith had 
given his thumb mark on the said Thika 
deed. Firstly this part of his statement 
cannot be accepted in view of his declara- 
tion in the Thika deed, which is a registered 
document, that he had executed the said 
deed without’ any pressure or coercion and 
in sound state of his mind and body and 
in full enjoyment of his senses. Exhibit ‘4B’ 
which is the deposition of Jageshwar Man- 
dal, defendant No. 1 when the suit was 
proceeding in the Court of the Munsif, 
also shows that the Thika deed was read 
over and explained to defendant No. 1. He 
stated there “the deed was read over to 
him before execution. . At that time I 
learnt that the Thika was for three years”. 
And secondly, even factually this statement 
cannot be accepted as correct because the 
scribe of Exhibit ‘1’ Tarni Pd. Lal, who has 
been examined as plaintiff's witness No. 10, 
stated in his cross-examination ‘that 
_ _“,.....Ramdayal Singh, who had signed 
for Jugeshwar was present when I had read 
over the deed. He identified him also. It 
is not a fact that the deed was not read 
over to Jugeshwar Mandal.” 


The said Tarni Pd. Lal was the scribe of 
the deed is proved by the aforesaid Exhi- 
bit ‘4B’. 
rae 3 5 Thus in face of the recitals in 
exhibit ‘P the defendants” case of being in 
possession of the suit land as an under- 
raiyat since the year 1941 is ‘proved as 
completely false. ' 5 

Mr. Smha, as stated earlier, tried to 
explain the Barnes behind Exhibit 1, as a 
document indicatin the computation of 
rent from. Bhowli to Nagdi in respect 
of the suit land. In support of his argu- ` 
ment he has referred to the following reci- 
tai Bh ng 

“That, I, the executant, promise and 
reduce to writing that I will produce differ- 
ent crops such as: Bhadai, agahani, baisakhi 
and Patsan and will pay in all - price 
amounting to Rs. 800/- (Eight hundred) 
yearly in lieu of all the produces as per 
instalments to the aforesaid claimant... .” 
To me it appears that the recital does not 
at all support Mr.» Sinha’s contention. It 
does not show that by this document the 
rent of the suit land was being commuted 
from Bhowli to Nagdi. The aforesaid reci- 
tal, according to me, shows that in fixing 
annual rent for the thika, the yardstick 
was the produce of the said land and 


1972 


nothing more. I will therefore, once again 
reiterate my opinion that the defendant's 
case of being in possession of the sut land 
as under-raiyat since the year 1341 is 
oe ead belied by ths recitals in Exhi- 
bit ‘T. 


12. It was next contended Ey Mr. 
Sinha that for want of registration of the 
arbitration award, which was admittedly on 
a plain paper and was not made rule of 
the Court, the suit shold fail because ac- 
cording to him the suit was based upon 
that award. 


The award is Exhibit ‘2 and is on a 
plain paper. If such an award was made 
the basis of the suit, no doubt Mr. 3inha’s 
contention would have prevailed, bui obvi- 
ously the argument raised is based tcpon a 
misappreciation of the tasis of the suit. In 
the pat there is no doubt a mention of 
the fact that the parties tried to settl: their 
differences through arbitration and that the 
arbitrators gave an award, as a result of 
which the plaintiffs forwent the arrears of 
rent due against the defendants ard fur- 
ther, the former paid to the latter 1 sum 
of Rs. 200/- towards the price of the stand- 
ing sugarcane crops. This statement is, 
however, a mere recital of the event: lead- 
ing to the filing of.the suit. No relief is 
sought on the basis of the award aor is 
the award sought to be enforced tirough 
the suit. It was a document produced as 
an evidence showing that on _ reeeiving 
Rs. 200/- from the plaintiff the defendants 
gave. up possession of the Thika lard and 
the plaintiffs entered possession tnereof. 
The learned Subordinate Judge. has relied 
upon a decision of the Supreme Ccurt in 
Kashinathsa Yamosa Kabadi, etc. and Nar- 
singsa Bhaskarsa Kabadi, (1961) & SCA 
542 = (AIR 1961 SC 1077), for ths pro- 
position that an award made in an erbitra- 
tion out of court was accepted and acted 
upon voluntarily by the parties to tke suit 
was a plea which could be taken in a suit 
and that “such a plea was not precluded 
by anything contained in the Arb@ration 
Act even though the award may not have 
been filed in -the Court”. The relevant ob- 
servations at page 554 of the repor. read 
as under:— 


“_..-it may be sufficient to abserve 
that where an award made in arbi-ration 
out of court is accepted by the parties and 
it is acted upon voluntarily and a suit is 
thereafter sought to be filed by one -f the 
parties ignoring the acts done in pursuance 
of the acceptance of the award, the dsfence 
that the suit is not maintainable is not 
founded on the plea that there 
is an award which bars the suit but 
that the parties have by mutual agree- 
ment settled the dispute, and thet the 
agreement and the subsequent actirgs of 
the parties are binding. By setting up a 
defence in the present case that there has 
been a division of the property and the 
parties have entered into possession cf the 
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properties allotted, defendant No. 1 is not 
seeking to obtain a decision upon the ex- 
istence, effect or validity of an award. He 
is merely seeking to set up a plea that the 
property was divided by consent of par- 
ties. Such a plea is in our judgment not 
precluded by anything contained in the 
Arbitration Act. 


The records made by the Panches 
about the division of the properties, it is 
true, were not stamped nor were they 
registered. It is, however, clear that if 
the record made by the Panches in so far 
as it deals with immoveable properties is 
tegarded as a non-testamentary instrument 
purporting or operating to create, declare, 
assign, limit or extinguish any right, title 
or interest in immoveable property, it was 
compulsorily registrable under Sec. 17 of 
the Registration Act, and would not in the 
absence of registration be admissible in 
evidence. But in our judgment, the true 
effect of what are called awards is not by 
their own force to create any interest in 
immoveable property; they recorded divi- ` 
sions already made and on the facts prov- 
ed in this case, their validity depends 
upon the eee eat by the parties. The 
records made by the Panches were docu- 
ments which merely acknowledged parti- 
tions already made and were not by . law 
required to be registered... .”. 


-It is true that in the above case the 
arbitration award. was produced as a de 
fence by one of the defendants against 
the. suit for partition of family properties 
and in the case with which I am’ concem- 
ed here, it is the plaintiff who wants to 
take the aid of the arbitration award, but 
the principle laid down by their Lord- 
ships of the Supreme Court regarding the 
purpose behind producing the award, as 
an evidence in support of the plaintiffs’ 
case, will apply equally to it. 


I am, therefore, of the opinion that 
the opinion expressed by the learned Sub- 
ordinate Judge on this issue iss-valid and 


the argument for dismissal of the suit on 
the aforesaid plea cannot be accepted. 


Mr. Sinha then referred to relief (a) 
of the plaint which.was to the effect that 
“for an adjudication that the defendant 
No. I on remission of arrears of thika rent 
and also on accepting Rs. 200/- in cash 
from the plaintiffs’ father gave up posses- 
sion of the land in suit to the plaintiffs’ 
father who entered in possession thereof 
and grew crop on the same and also con- 
structed a Basa on the same, ceased to 
have any interest, right, title or possession 
over the land”. According to Mr. Sinha 
this relief was clearly based on the award 
itself. 

I do not see any merit in this point 
at all. This relief, based upon the title to 
the plaintiff of the suit land and averments 
to the effect that Rs. 200,/- was accepted 
in cash by defendant from the plaintiff for 
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giving up possession of the land, was mere- 
y a statement of fact that the award hav- 
ing been acted upon by the parties, the 
defendants should be held to have accept- 
ed the plaintiffs right, title and interest 
over the suit lands. I cannot stretch the 
said relief as to mean that the plaintiffs 
wanted the award to be enforced as such 
or for the passing of the decree in terms 
of the award itself. 


13. Learned counsel for the appel- 
lants then cited a decision of the Supreme 
Court in the case of Satish Kumar v. 
Surinder Kumar, AIR 1970 SC 833 and 
his arona is that once there is an award 
by arbitrators settling the rights of the 
parties in an immoveable property worth 
Rs. 100/- that award sal be the only 
basis for a claim in respect of that pro- 
perty and if the award was unregistered 
and not made a rule of the court the claim 
must be dismissed. If I have understood 
Mr. Sinha’s een in other words it 
means that if. there was an arbitration 
` award in respect of a property worth 
Rs. 100/- or above, the award must be 
the only basis on which the parties to the 
arbitration award could go to the Court 
in respect of that property. 


I have not been able to find any con- 
nection’ between the decision cited and the 
argument sought to be built upon it. The 
point in issue before their Lordships of 
the Supreme Court in the abovementioned 
case was whether an award given under 
the Arbitration Act on a private reference 
ie. without intervention of the court re- 
quire registration under Section 17 (1) (b) 
of the Registration Act if the award effect- 
ed the partition of immoveable - property 
exceeding ‘the value of Rs. 100/- Their 
Lordships answered the question in the 
affirmative. Hegde, J. while agreeing with 
the judgment er observed that 

“It was one thing to say that a right 
was not created under the award and it 
was entirely a different thing to-say that 
_ the right: created could .. not be enforced 
without further steps”. 


Further his Lordship observed that a 
document validly created rights’ but those 
rights may not be enforce for various 
reasons. This decision is obviously not 
on the proposition as propounded by learn- 
ed counsel for the appellants. Moreover on 
the facts of the case where both the par- 
ties to the litigation gave a go by to the 
arbitration award, the court cannot ‘insist 
that the parties must claim a declaration of 
their rights only in terms of the said 
award. I am, therefore, of the opinion 
that the suit cannot fail on the ground as 
urged by Mr. Sinha 


14, The last part of Mr. Sinha’s 
contention was that on the basis of the 
evidence on the record the defendants 
must be held to have’ proved that they 
were in possession of the suit land since 
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1941 or at least for a period over 12 years 
since the filing of the suit. He has not 
disputed the legal position that the onus 

ill lie upon the defendants to prove their 
possession so as to bar the plaintiffs’ title 
over the suit land. It may be stated here 
that the defendants have no documentary 
evidence regarding such a claim. Their 
main reliance is only on the oral testimony 
of their witnesses. 


15. In support of the contention 
that the defendants have been in posses- 
sion over the disputed land, a reterence 
was made to the evidence of P.W. 1 who 
was one of the Panches. He had stated 
in his examination-in-chief that Jageshwar 
Mandal, ie. defendant No. 1 had culti- 
vated about 1 bigha out of the disputed 
land prior to the registered Thika. Even 
in his cross-examination the said witness 
reiterated the statement that Jugeshwar 
Mandal used to cultivate a plot of one 


bigha even prior to the registered Thika.. 


Now this statement does not show continu- 
ity of possession of defendant No. 1 over 
the suit land. Al that it shows is that 
at some point of time defendant No. 1 
used to cultivate a portion of the land 
in dispute. Reference was also made to the 
evidence of P.W. 8 who had stated that 
Jugeshwar Mandal was cultivating the dis- 
puted land since 10 or 11 years. Leamed 
counsel for the defendant placed great reli- 
ance upon the statement. J, however, find 
that the statement does not make anything 
more than this that defendant No. 1 was 
cultivating the disputed land since the 
year 1958; 10 or 11 years counted’ from 
the date on which this witness was depos- 
ing relates back to.the year 1953, _ which 
was the year when Thika of the - disputed 


oe ha given by Tuna Mian to defendant 


0. 


In any event this statement does not 
prove possession of the suit land for more 
than 12 years-so as to bar the plaintiffs’ 
title for recovery of possession over the 


= land. The defendants have examined in 


all fourteen witnesses, of whom witness 
No. 1 Baikunth Pd. Mandal is brother- 
in law (Jageshwar Mandal’s wife’s brother) 
of Jageshwar Mandal, defendant No. 1. He 
admitted in cross-examination 
dant No. 1 had taken the suit land in 
thika from Tuna Mian and that the Thika 
was for three years. His evidence, there- 
fore, contrary to supporting the defendants’ 
case supports the plaintiffs’ case. Wit- 
ness No. 2 was a toll collector of Colgon 

Ghat. His statement is merely a gener 

one which cannot be taken u upon its 
face value without any corroborative evi- 
dence to support it. Witness No. 3 seems 
to be a chance witness than a person hav- 
ing definite knowledge about the posses- 
sion of the defendants over the disputed 
land. He is a person from a neighbour- 
ing village and is even unable to give com- 
plete boundary of the suit land. Similar 


that defen- 


-4M 
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is the position with regard to witness No. 
4, Witness No. 5 is one of the close rela- 
tions of defendant No. 1 and his evidence 
supports the plaintiffs’ case rather than the 
defendants’ case, inasmuch as he stated 
about taking of the thika by defendant No. 
1 from Tuna Mian. Defendants’ witness 
No. 6 admitted in his cross-examination 
. that defendant No. 1 gave up possess:on of 
the disputed land for six months after the 
Panchayati. His evidence supports _ the 
plaintiffs’ case rather than ‘the deferdants. 
he is a man of the village of the -lefen- 
ants. 


Learned counsel for the appullants 
submitted that the absence of possess:on O 
Jageshwar Mandal over the disputed land 
for six’ months was only during the period 
when crops were grown on it and the auc- 
tion-purchaser of the crops was in posses- 
sion of the land. According to the learn- 
ed counsel for the appellants this state- 
ment ought. not to mean interruption :n the 
oo possession over the disputed 


16. The question I am consi‘lering 
is not a narrow question of interruption or 
break in possession of the defendants over 
the disputed land but what I am try-ng to 
find out is whether .on the evidence cn the 
record the defendants have proved _ their 
possession over the disputed lanc_ for 
twelve years continuously. The  ev-dence 
„of P.: W. 6, however, does not support 
such:.a plea of the defendant. Deferdants’ 
witness No. 7 Musher Mandal was ore of 
the Panches in the dispute between Tuna 
Mian and Jageshwar Mandal. In his 
cross-examination he admitted that ths dis- 
puted Jand“had been given on Th:ka to 
Jageshwar Mandal on annual rert. A 
dispute between them arose because Jage- 
shwar Mandal did not give up posszssion 
after the expiry of the Thika. This _ evi- 
dence does not support the. defendants’ 
case of continuous possession of the suit 
land for: more than twelve years, _ rather 
it supports the plaintiffs’ case that titl and 
possession over the disputed land were with 
the plaintiffs who ate it on thika to Jage- 
shwar, the Thika being for the period of 
three years. Defendants’ witness No. 8 is 
a witness more on the question of Pencha- 
yati than the question of possession cf the 
defendants on the disputed land Al- 
though he states that Jageshwar Mandal 
was in cultivating possession of the suit 
land since four or five years, he admits on 
the other hand that he had learnt about 
the Thika of the land having been given 
to Jageshwar. Besides, his evidence is not 
of value regarding the point in issue name- 
ly, relating to possession of the deferdants 
over the suit land. He is a close relation 
of defendant Jageshwar Mandal. 


Then there is the evidence of witness 
No. 9 who says that he used to cultivate 
a portion of the disputed land as a Baumi- 


. P. Sinha J) 


. re 
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dar and that after him Jageshwar Mandal , 
used to cultivate it. This witness had | 
been prosecuted under Section 110 of the 

Code of Criminal Procedure just a few years 

ago. He was prosecuted under Section 10 
of the Code of Criminal Procedure also. 
There were in all 36 criminal cases agains 
him. It is difficult to rely upon the testi- 
mony of such a person. Witness No. 10 is 
a Chawkidar of the village Salimpur. Hej 
supports Jageshwar Mandal’s  cultivatin 

possession over the suit land since 10 or 11 
years only, which again calculated with 
reference to the date on which he was 
deposing would date back to the year . 
1953. He does not, therefore, support the 
defendants’ case of being in possession of | 
the suit land for more than 12 years. It is - 
not necessary to deal with the evidence of 
the other witnesses because they are more 









“or less of the same nature, as I have dis- 


cussed above. Witness No. 14 is defen- , 
dant No. 1 himself, whose evidence is that 
he had no paper to prove his possession i 
over the disputed ad. He further ad- | 
mits that Tuna Mian had told him before 
the expiry of three years of the Thika to 
give up possession of the land. 


17. . Now, therefore, in the 
of documentary evidence to support the 
defendants’ plea of possession over the dis- 
puted land for more than twelve years and 
in the absence of any reliable oral evi- 
dence, it cannot but be held that the de- 
fendants had failed to prove their posses- 
sion over the disputed land for more than 
twelve years before the filing of the suit. 
As a matter of fact, there is no answer to 
the recital in Ext. 1, namely, the i 

eed under which ` Jageshwar Mandal 

agreed to be ousted and’ dispossessed from 
the Thika land after the expiry of the 
period of Thika. I have already quoted 
the said recital from Ext. 1 and, therefore, 
I need not quote it once again here. 


: I have not -been addressed as 
to how the amendment to the original de- 
cree was bad or how it was sought to be 
avoided. 


19. I do not find any merit in either 
of these two appeals which are accordingly 
dismissed with costs. . 


SHAMBHU PRASAD SINGH, J.i— 
20. I agree that on the evidence on the 
record,, itis not possible to hold that defen- 
dants were in continuous possession over 
the suit land for more than twelve years 
and that the suit is not based on the 
Award. The appeal: must, therefore, fail 
and be dismissed with costs. 


Appeals dismissed. 
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AIR 1972 PATNA 304 (V 59°C 84) 
S. SARWAR ALI, J. - 


Mahabir Singh and others, Petitioners 
v. Shayam Nandan Prasad and others, Op- 
posite Parties. 

Civil Revn. No. 907 of 1969, D/- 
7-7-1971, against order of Dilip Kumar 
Sinha, Ist Addl. Sub-J., Gaya, D/- 17-7- 
1969. ae | 

Civil P. C. (1908), O. I, Rule 9 — 
Impleading of legal representatives of de- 
ceased plaintiff —- When not necessary. 

A suit instituted by co-owners in res- 
pect of property owned by them does not 
abate on the death of one of the co-owner 
plaintiffs even if his legal representatives 
are not brought on record. AIR 1962 SC 
89 and AIR 1964 Pat 31 and AIR 1970 
Pat 1 (FB), Rel. on. 


Cases Referred : 
AIR 1970 Pat 1 = 


Chronological Paras 
1969 BLJR 176. 
_ (FB), Ram Niranjan Das v. Lok- 
nath Mandal ; 7 8 
AIR 1964 Pat 81 = 1968 BLJR 628, _.,, 
Johan Uraon v. Sitaram Sao 8 
AIR 1962 SC 89 = 1962-2 SCR 686,. - 
State of Punjab v. Nathu Ram 8 


Prem Lal and Arun Bihari: Mathur, 
for Petitioners; Mahesh Prasad and Man 
Mohan, for Opposite Parties. 


ORDER :—- This is an application in 
revision on behalf of the defendants chal- 
lenging the order of the Ist Additional 
Subordinate Judge, Gaya, whereby he has 
directed that the heirs of plaintiff No. 2 
should be brought on the record. 


2. The plaintiffs who were origi- 
nally. five in number filed a suit being 
title suit No. 45/18 of 68-67. Their. case 
was that there were four branches in the 
family of Babu Deoki Nandan. Each 
ranch was separate from the other.: Plain- 


tif No. 1 was Karta of his family. Plain- . 


tiff No.-2 was Karta of the family of the 
branch of Babu . Bhagwat Prasad; deceased. 
It may be stated that plaintif No. 3 is 
also another son of the aforesaid Babu 
Bhagwat Prasad. Similarly, plaintiffs Nos. 
8 and 4 were Kartas of their respective 
- families. It is stated that the plaintiffs 
were 8 annas proprietors of tauzi No. 
4246 in the district of Gaya which tauzi 
contained Milkiat Bakasht and Gairmazjarua 
Bakasht lands also. The plaintiffs borrow- 
ed a sum of Rs. 80,000/- from defendants 
l and 2 and gave 4 ‘annas Milkiat and 
Bakasht interest in the aforesaid tauzi in 
usufructuary mortgage to defendants i and 
2. The tauzi in question vested in the 


State of Bihar on 26-1-1955 and the defen- - 


dants mortgagees became dispossessed from 
both the Milkiat and the Bakasht interest. 
A claim case being claim case No. 32 of 
1955 was filed by the mortgagee for deter- 
mination of the amount to which they were 
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(Para 8). 


A. I. R. 
entitled under the provisions of the Bihar 


and Reforms Act. The defendants in . 
their petition before the Claims Officer 
claimed that the aforementioned mortgage 


money was partly realisable from the com- 
pensation amount and had partly to be 
allotted for realisation from the Bakasht 
lands. Bifurcation of claim was rejected 
by the Claims Officer and the entire amount 
was held to be realisable from the. com- 
pensation money payable to the plaintiffs. 
The decision of the claims officer was up- 
held in appeal. It was, therefore, averred 
in the plaint that the defendants had no 
longer any interest in the Bakasht lands 
which: were in the possession of the plain- ' 
tiffs. It was alleged, however,.in the 
plaint that the defendants wére trying to 
take forcible possession of the bakasht 
lands.. Consequently there was a proceed- 
ing under Section 144 of the Code of Cri- 
minal Procedure between the parties in 
which the paddy stored in the  Khalihan 
was sold by auction and the sale price 
was deposited in the Treasury. The plain- 
Rete therefore, claimed the following main 

reliefs:— , 


“(a)? That on adjudication of the facts 
mentioned in the plaint it be declared that 
on vesting of the estate the defendants 

eing dispossessed elected to file claim for 

the determination of their dues and having 
obtained a final claim decree for the entire 
mortgage money to be realised from the 
compensation money of the Tauzi under 
mortgage the «defendants have got- no 
right, title and interest left over the ba- 
kasht lands mentioned below the plaint of 
which now the plaintiffs are the statutory 
raiyats ‘in exclusive possession... 


In case the defendants assert and it is 
found that-in spite of vesting of estate 
free from encumbrance and their having 
elected to obtain a final decree for. the 
mortgage dues in accordance with Section 
14 of the B.L.R. Act.: They have not given 
up possession of the bakasht land or any 
portion thereof as sda pe the plaintiffs 
alternatively pray for a decree in manda- 
tory for directing the defendants to remove 
their possession and abstain from commit- 
ting any further acts of possession: over the 
said bakasht Jands given in Schedule 2 of 
the plaint or any part thereof against the 
plaintiffs’ right and interest over the same. 


(b) The pa be -declared entitled” 
to withdraw the price of paddy deposited 
in proceeding under Section 144, Cr. P. C. ` 
in the Court of Nawadah S.D.O. (Case No. 
5/M of 1963 Ramji Mahton....1st party v. 
Mahabir Singh’ and 


(c) That defendants be restrained from 
aatertening with the peaceful possession of 
the suit lands of village Lodipore in Sche- 
dule II of claiming any interest in the 
produce thereof’. 


3. The defendants in their written 
statement claimed to be in possession of 
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the property and claimed that they are 
entitled to continue in possession _thereo 
as mortgagee. They further claimed that 
the plaintiffs are not entitled to any cf the 
polite sought for in the suit. 


4. The suit has a chequered career. 
On the conclusion of the evidence of the 
parties arguments were heard by the then 
Subordinate Judge and a date was fixed 
for the judgment. In the meantime the 
plaintiffs sought amendment of the reliefs 
which were allowed on payment of cost. 
Eventually the question of court-fees and 
valuation cropped up in consequence of 
the amendment. After certain intervening 
events, which need not be stated here, the 
hearing of the argument was again to be 
taken up when it appeared that plaintiff 
. No. 2 and defendant No. 2 were dead. A 
petition was filed by the sons, daughter 
and widow of plaintiff No. 2 on 8-11-1968, 
stating that plaintiff No. 2 died on 8 Eadho 
9025 Sambat, which I am told corres- 
ponds to 16-8-1968, and praying that they 
should be substituted in place of the de- 
ceased plaintiff No. 2. A rejoinder was 
filed in which it was stated that the real 
date of death of plaintiff No. 2 was 7-7- 
1968 and consequently abatement had 
taken place. A reply to the rejoinder was 
filed by the plaintiffs in which it was stat- 
ed that on death of plaintif No. 2 the 
Kartaship of the family devolved on plain- 
tiff No. 8 and that the right to sue surviv- 
ed in plaintiff No. 8 as Karta of the family. 
It was further stated that substitution of 
the sons, daughter and widow of pleintiff 
No. 2 was superfluous but the other plain- 
tiffs did not have any objection to hose 
persons being impleaded as plaintiffs or 
proforma detendants. Another application 
was filed for substitution of the heirs o 
defendant No. 2, and the heirs have been 
ordered to be substituted by the impugned 
order. But since that part of the order 
of the learned Subordinate Judge has not 
been challenged in course of the argument, 
it is not necessary to give relevant facts 
relating thereto. 


5. The learned Subordinate Judge 
considered the question of substitution or 
addition of the heirs of plaintiff .No. 2 ag 
party to the suit and held that the heirs 
should be impleaded as party-plair tiffs. 
This part of the order of the learned Sub- 
ordinate Judge was only challenged at the 
time of argument 


6. Mr. Prem Lal for the petiticners 
has contended that the learned Subord-nate 
Judge has erred in’ thinking that there 
would be an automatic devolution of Karta- 
ship on the death of plaintiff No 2. He 

er contended that some of the heirs of 
plaintiff No. 2 being ladies, there could be 
no question of continuance of coparcenor- 
ship. Consequently, therefore, placntiff 
No. 8 could not be a karta and could not 
represent as karta the branch of Babu 
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Bhagwat Prasad deceased. He contended 
that the order of the learned Subordinate 
Judge was based on misapprehension of 
the correct legal position and was liable 
to be set aside by this Court. Mr. Mahesh 
Prasad learned counsel for the opposite 
party, apart from supporting the order of 
the learned Subordinate judge on the 
grounds mentioned in the order, contended 
that the death of plaintiff No. 2 having 
taken place after the conclusion of the 
arguments there was no question of abate- 
ment in this case. 


7. The contention raised on behalf 
of the petitioners ia the form stated by 
me in the preceding paragraph appears to 
be correct, but that does not solve the 
diffculty of the petitioners for the reason 
that the main ground on which the learn- 
ed Subordinate Judge has held that the 
heirs of plaintiff No. 2 should be implead- 
ed is because in his view the suit was 
maintainable even if plaintiff No. 2 was 
not impleaded as a party at the initial 
stage. In my view this part of the decision 
of the learned Subordinate Judge is cor- 
rect and will result in sustaining his order. 
Before further discussion in the matter I 
would make it clear that had I been of 
the view that the order in question was 
fit to be set aside in exercise of revisional 
powers of this court, I would have direct- 
ed the learned Subordinate Judge to hold 
an enquiry to ascertain as to which of the 
two dates of death as given by the con- . 
testing parties was correct. I would have 
further directed that in case the case of 
the defendants was found to be correct 
the learned Subordinate Judge should con- 
sider the question whether it was a fit case 
for setting aside the abatement after giving 
to substantiate 
their case in that regard. But as already 
stated, I am of the view that the impugn- 
ed order does not call for any interter- 
ence. 


8. ` On the averments in the plaint 
as already noticed by me it is clear that 
the case of the plaintiffs is that the suit 
property belonged to the four branches of 
the family of Babu Deoki Nandan amongst 
whom there was separation. The four 
branches, therefore, were co-owners in res- 
pect of the disputed prope Their fur- 
ther case is that the plaintifts, as co-own- 
ers, were in actual possession of the pro- 

erty and that the defendanis were illegal- 
y attempting to interfere with their pos- 
session. Their alternative case is that in 
case the defendants are found to be in pos- 
session or come in possession during the 
patan of the suit their possession will 
e that of trespassers and as such they 
would be liable to be ejected from the suit 
property. It is well settled, so far as this 
court is concerned, that a co-owner or co- 
sharer can institute a suit for recovery of 
possession of land held by him along with 
the other persons against a trespasser who 
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dispossesses all of them, and can obtain 
a decree for recovery of possession of the 
entire area belonging to all the co-owners 
or co-sharers. Reference in this connection 
may be made to the case in AIR 1970 Pat 
1 (FB) (Ram Niranjan Das v. Loknath 
Mandal) where Misra, C. J. speaking for 
the court observed:— : 


“It is well settled that merely a pos- 
sessory title when confronted with a better 
title, will yield place to the better title 
which must prevail over a trespasser’s pos- 
sessory title pure and simple. A co-sharer, 
having an interest in a property, jointly 
with others, is apparently a person with a 
better title than a trespasser. Following 
this principle there is no reason why this 
suit should not be decreed. It is relevant 
also to consider in this connection that it 
is a well settled principle of law that one 
of the various co-owners of a property, 
in possession, will be deemed to be in pos- 
session on behalf of all the co-owners, and 
it is for this reason that his possession, in 
law, therefore, is not regarded as adverse 
to other co-owners unless there is distinct 
proof of ouster. In that view of this mat- 
ter also, the interest of an individual co- 
owner or co-sharer must be. taken to cover 
every inch of land which may be the sub- 
ject-matter of dispute as belonging to the 
co-owners, and hence it is clear that there 
is no support for Mr. Kailash Rai’s conten- 
tion either in principle or in authority 
as to why a co-sharer’s suit cannot be held 
to be maintainable without impleading 
other co-sharers, and why it should not be 
decreed in respect of the entire interest of 
the co-owners which of course, however, 
will not affect the rights of other co-owners 


vis-a-vis successful plaintiff in a suit 
against a trespasser’. -~ 
A case more directly on the point is the 


case of Johan Uraon v. Sitaram Sao (AIR 
1964 Pat 31). In this case the plaintiffs 
brought a suit for eviction of the defen- 
dants 
tion that the defendants were mere tenants- 
at-will and their tenancy having been 


determined they had no right to re- 
main upon the land an conse- 
quently the plaintifs were legally en- 


titled to re-enter: The suit was decreed by 
the trial court on the finding that the de- 
fendants were mere trespassers. The ap- 
pellate court reversed the decision of the 
trial court and dismissed the suit. There- 
after there was second appeal in the High 
Court (S. A. 585 of 1958). During the 
pendency of this second appeal one of 
the plaintiffs, namely, Manga Sao died and 
there was no substitution of his heirs. Even- 
tually the appeal was heard and the de- 
cree of the lower appellate Court set aside 
and the case was remanded for rehearing 
by the appellate Court. The appellate 
Court having come to a conclusion con- 
trary to what had been arrived at the 
earlier stage dismissed the appeal. The 


from the suit property on the allega-. 
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defendants, therefore, came in pa to 
the High Court. It was contended in this 
Court that the earlier second appeal 
(second appeal 585 of 1953) had abated 
as a whole as a result of non-substitution 
of the heirs of deceased Manga Sao in that 
appeal. It was, therefore, contended that 
the order of remand was vitiated and was 
of no legal effect and the consequent deci- 
sion on remand was also illegal and should 
be set aside. Dealing with this conten- 
tion Kanhaiya Singh, J. observed:— 


“There is, therefore, no manner of 
doubt that a suit by one of joint owners to 
obtain possession by ejecting a trespasser 
is maintainable even though the other 
joint owners have not been impleaded as 
parties to the action. When, _ therefore, 
one of the plaintiffs, who were joint own- 
ers, died, the right to sue, in fact, surviv- 
ed to the other plaintiffs or other appel- 
lants or respondents, as the case may be, 
and in such a case it cannot be said that 
the right to sue did not survive. Their 
Lordships of the Supreme Court have re- 
cently pointed out in the case of State of 
Punjab v. Nathu Ram, AIR 1962 SC 89 
that the provisions of Order 1, Rule 9, 
C. P. C. show that 


“if the Court can deal with the matter 
in controversy so far as regards the rights 
and interests of the appellant and the res- 

ondents other than the deceased respon- 
ent it has to proceed with the appeal and 
decide it.” 

They have further held that 

“it is only when it is not possible for 
the Court to deal with such matters, that 
it will have to refuse to proceed with the 
suit or appeal even when one of the joint 
owners dies and his heirs are not brought 
on the record. In -the circumstances of 
this case, therefore, there is absolutely no 
question of abatement of the entire appeal 
and despite the death of Manga Sao (Bha- 
gat) the appeal was in order and had not 
abated, as contended by learned counsel.” 
Although the Head Note ‘B’ in the 
India Reporter gives an impression that 
their Lordships were only deciding the 
question whether the appeal had abated 
in its entirety or not the true effect of the 
decision is that the Division Bench of this 
Court has held that in the circumstances 
of the case under consideration -> before 
them there is no abatement at all. i 
is clear from the quotation already made 
by me. In view of the decision of i 
Court, which is binding on me. I am of 
the view that the present suit cannot abate 
even if there is no substitution of the heirs 
of plaintiff No. 2. The correctness of the 
decision of the learned Subordinate Judge 
has to be tested in the light of the legal 
position as discussed above. 


9. The learned Subordinate Judge 
in the concluding portion of his order has 
observed as follows:— 
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“there can be no dispute that the Cases Referred: Chronological Paras 
right to sue survives with the remaining AIR 1964 SC 264 == 1964 (1) Cri 
plaintiffs, but since the legal representa- LJ 156, Afzal Ullah v. State of 


tives of deceased plaintiff No. 2 have now 
come up I see there can be no objection to 
their being impleaded és pee plaintiffs”. 
I am of the opinion that the approach of 
the learned Subordinate Judge is correct, 
and in the circumstances of this case the 
learned Subordinate Judge has not acted 
with material irregularity in the exercise of 
jurisdiction in passing the impugned order. 
In view of the conclusions that I have 
arrived at, I have not discussed the 
point raised by Mr. Mahesh Prasad regard- 
ing the death of plaintiff No. 2 having 
taken place after the conclusion of the 
hearing of the appeal. 


10. In the result, I do not find any 
merit in the Civil Revision application 
which is accordingly dismissed, but in the 
circumstances of the cas2 there will be no 
orders as to costs. 


Revision dismissed. 





AIR 1972 PATNA 307 (V 59 C 85) 
S. N. P. SINGH AND KANHAITYAJI, JJ. 


Baikunth Nath Upadhyaya, Petitioner 
v. The State of Bihar and others, Respon- 
dents. 


Civil Writ Jur. Case No. 2035 of 1970, 
D/- 8-10-1971. 


(A) Panchayats — Bihar Panchayat 
Samitis and Zilla Parishads Act (6 of 1961), 
S. 1 (2), Proviso — Applicability of Act — 
Where an area is constituted a Notified 
Area or a Municipal Ccmmittee, the Gov- 
ernment is not required to consult only 
Panchayat Samiti, the area of which is in- 
cluded in such Notified Committee or Muni- 
cipality. (Paras 1, 3) 


(B) Panchayats — Bihar Panchayat Raj 
Act (7 of 1948), S. 1 (2) — Applicability 
of Act — As the provisions of the Act are 
not applicable to an ares which is or may 
be constituted a Municipality or a Noti- 
fied Area, the Government is not required 
to ascertain the views of the people in a 
Panchayat Samiti when any Panchayat area 
is included in a Notified Area or a Muni- 
cipality. (Para 4) 


(C) Municipalities — Bihar and Orissa 
Municipal Act (7 of 1922), S. 388 (1) — 
Inclusion of additional area in Notified 
Area — As the State Government has 
power to include additional area in a Noti- 
fied Area a notification to that effect under 
a wrong section like Section 6 (c) which 
was not made applicable to the Notified 
Area concerned would nct render the noti- 
. fication invalid. AIR 1958 SC 232 and 
AIR 1964 SC 264, Followed. (Para 7) 
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Uttar Pradesh 
AIR 1958 SC 282 = 1958 SCR 1059, 
Balakotaiah v. Union of India 


Thakur Prasad and Birendra Nath, for 
Petitioner; Tara Kant Jha and Dineshwar 
Prasad Jha, for Respondents. 

S. N. P. SINGH, J.:— The petitioner 
is the Pramukh of Namkun  (Khijri) Pav- 
chayat Samiti in the district of Ranchi. 
He has filed this writ application for quash- 
ing Notification No. 8220 L. S. G., dated 
the 27th of November, 1970, purported to 
have been issued by the Government of 
Bihar under clause (c) of Section 6 of the 
Bihar and Orissa Municipal Act, 1922. A 
copy of the said notification has been made 
Annexure ‘J’ to the writ application. By 
the impugned notification a number of 
Villages either in whole oor in part have 
been included within the Doranda Notified 


ed. 


2. As stated in the writ applica- 
tion, Namkum Panchayat Samiti consists of 
twenty Gram Panchayats which were cons- 
tituted by various notifications of the Bihar 
Government in or about the year 1950. 
All the twenty Gram Panchayats were 
brought under the jurisdiction of the Nam- 
kum Block Samiti in the year 1964 when 
the Bihar Panchayat Samitis and Zila Pari- 
shads Act, 1961 hereinafter to be called “Bihar 
Act 6 of 1962”, came into force in the 
district of Ranchi. It is said that on the 
16th of January, 1964, the first Panchayat 
Samiti of Namkum Block was elected and 
after the expiry of its term the election of 
office bearers of the said Samiti was held 
in June 1967 in which the petitioner was 
elected the Pramukh. As provided under 
Section 5 of Bihar Act 6 of 1962, the Pan- 
chayat Samiti consists of the Mukhiyas of 
all the twenty Gram Panchayats, the re- 
presentatives of Co-operative Societies and 
other institutions and certain individuals. 

The petitioner, in the capacity of the 
Pramukh of Namkum Panchayat Samiti, has 
challenged the validi of the notification 
mainly on the ground that the Panchayat 
Samiti was not consulted before the vil- 
lages in whole or in part were excluded 
from the Block and were included in the 
Notified Area. The validity of the notifi- 
cation has further been challenged on the 
ground that there has been contravention 
of the provisions of Section 3 (8) of the 
Bihar Panchayat Raj Act, 1947, herein- 
after to be called “Bihar Act 7 of 1948”, 
because the State Government altered the 
local limits of the jurisdiction of the various 
Gram Panchayats by excluding villages or 
parts of the villages without ascertaining 
the views of the people of the area affect- 
ed by such alteration. In course of his 
argument, Mr. Thakur Prasad, learned 
counsel appearing for the petitioner, raised 
another contention relating to the validity 


808 Pat.  [Prs. 2-5] B. N. Upadhyaya v. State (Singh J.) ec ALR 


of the notification. He submitted that the 
State Government has no power to. include 
any area to the Notified Area already cons- 
tituted under Section 388 of the Bihar 
and Orissa Municipal Act, 1922. 


3. I will first deal with the main 
ound on which the validity of the noti- 
ication has been challenged. Chapter I 
of Bihar Act 6 of 1962 provides for cons- 
titution, incorporation, composition etc. of 
the Panchayat Samitis. Under Section 3 
(1) of that Act the State Government has 
been empowered (a) to declare any area 
within a particular district to be a Block 
and name the Block, (b) to include any 
area within the same district in a Block 
so declared, e to exclude any area from 
any such Block, or (d) to transfer any area 
'from one Block to another within the same 
district. By Bihar Act 4 of 1964 a proviso 
has been added to Section 3 (1) which 
reads as under: 


“Provided that before issuing any noti- 
fication under clause (b), (c) or (d), the 
State Government shall consult the con- 
cerned Panchayat Samiti and Zila Parishad, 
if any, and where no Panchayat Samiti for 
any Block or Zila Parishad for the district 
has been constituted, the concerned Block 
Development Committee. and the District 
Development Committee, if any, constitut- 
ed under the orders of the State Govern- 
ment.” ' 


Mr. Thakur Prasad submitted that be- 
fore excluding any area from a Block it is 
` incumbent on the State Government to con- 
sult the Panchayat Samiti of the Block con- 
cerned. As. in the instant case the State 
Government did not consult the Namkum 
Panchayat Samiti before excluding various 
villages either in whole or in part from the 
Block and including them in the Doranda 
Notified Area, there has been a contraven- 
tion of the mandatory provisions as con- 
tained in the proviso to Section 3 (1) of 
Bihar Act 6 of 1962. There does not ap- 
pear to be any. substance in the contention 
raised. 

A plain reading of Section 8 (1) of 
Bihar Act 6 of 1962 would show that the 
State Government has to consult the con- 
cerned Panchayat Samiti before excludir 
any area from a Block for the purposes o 
the Act. In the instant case there has been 
no notification by the Government. exclud- 
ing any area from the Namkum Block for 
the purposes of Bihar Act 6 of 1962 and 
as such the State Government was under 
no obligation to consult the Namkum Pan- 
chayat Samiti. The provisions of Bihar 
Act 6 of 1962 are not attracted when an 
area has been constituted a Municipality 
or a Notified Area under the provisions o 
the Bihar and Orissa Municipal Act, 1922. 
-'This is clear from the proviso to sub-sec- 
tion (2) of Section 1 of Bihar Act 6 of 
1962, which reads as under: 


“Provided that save as otherwise ex- 


pressly obtained in this Act nothing therein 


shall apply to any local area to which the 
provisions of the Patna Municipal Corpora- 
tion Act, 1951 (Bihar Act 18 of 1952), 
apply or any area which has been or may 
hereafter be constituted a Municipality or 
a Notified Area under the provisions of the 
Bihar and Orissa Municipal Act, 1922 (B. 
& O. Act 7 of 1922), or a Cantonment 
under the provisions of the Cantonment 
Act, 1924 (Act 2 of 1924),” 
The notification, therefore, cannot be held 
to be invalid on the ground that the State 
Government did not consult the Namkum 
Panchayat Samiti before issuing the same. 
4, The second ground on which 
the validity of the notification has been 
impugned is equally without substance. 
hae 3 (3) of Bihar Act 7 of 1948 reads 
as under: 


“Provided, that before making any al- 
teration in the local. limits of the jurisdic- 
tion of any Gram Panchayat, the Govern- 
ment shall, in the prescribed manner, as- 
certain the views of the people of the area 
affected by such alteration.” 


In the instant case the Government has not 
issued any notification under Section 3 (3) 
of Bihar Act 7 of 1948 excluding any vil- 
lage or part of a village from any Gram 
Panchayat, thereby making an alteration in 
the local limits of the jurisdiction of that 
Gram Panchayat. It was, therefore, not 
necessary for the Government to ascertain 
the views of the people of the area affect- 
ed by such alteration. As provided under 
sub-section (2) of Section 1 of Bihar Act 


-T of 1948, the provisions of that Act are 
‘not applicable to an area which has been 


or may be constitued a municipality or a 
notified area under the provisions of the 


' Bihar and Orissa Municipal Act, 1922, 


hereinafter to be called “the Act”. The 
State Government was, therefore, under no 
obligation to consult the views of the peo- 
ple of the area as required by the proviso 
to Section 3 (3) of Bihar Act 7 of 1948 be- 
fore issuing the notification under the pro-| 
visions of the Act. For the foregoing 
reasons I am of the view that there is no 
substance even in the second contention. 


5. Now remains to consider the 
last contention which has been raised by 
Mr. Thakur Prasad, namely, that the State 
Government has no power to include an 
area in the Notified Area which was al- 
ready constituted under Section 888 of the 
Act. The provisions with regard to the 
Notified Areas are contained in Chap. XIV 
of the Act. This chapter consists of only 
three .Sections 888, 389 and 890. ‘The 
provision with regard to the constitution of 
notified area is contained in Section 388 
which runs as under: 

“(1) The State Government may by 
notification declare that it is necessary to 
make administrative provision for all or any 
of the purposes of this Act in any area 
specified in the notification, other than a 
municipality or a cantonment. 


-4 


1972 


(2) An area in respect of which stch 
a notification has been issued is hereinaEer 
called a notified area. 


Under Section 389 the State Gove-n- 
ment has been empowered to impose taza- 
tion in, apply any provisions of the <Act 
etc. to and constitute committees in, a 
notified area. Section 389 reads as pl- 


WS: , 

“The State Government may by ncti- 
fication— 

(a) apply or adapt to a notified area 
or to any part of a notified area any pro- 
vision of this Act which may be applied 
to a municipality, or any rule or by-law in 
force or which can be made in any mwi- 
cipality under this or any other Act: 


(b) impose in a notified area or in any 
part of a notified area any tax which 
could be imposed by the Commissioners if 
the notified area were a municipality; aad 

(c) appoint or make rules for appoint- 
ment or lean of a committee to carry 
out the purposes of this Act in the ncti- 
fied area.” 


Section 390 is not important for our pre- 
sent purpose. As I have already indicat- 
ed, the impugned notification is purported 
to have been issued by the Government in 
exercise of the power conferred upon it 
under clause (c) of Section 6 of the Ac. 


6. The first point which falls hor 
consideration is whether the State Govern- 
ment had power toinclude any area within 
the Doranda Notified Area under cl. cœ) 
of Section 6 of the Act. It appears tkat 
by Notification No. 1956-L.S.G. dated te 
18th February, 1924, issued under sub- 
section (1) ce Section 888 of the Act the 
Doranda Notified Area was constituted. 
Another notification bearing No. 5264-L.S.3. 
dated the 23rd May, 1924, was issued oy 
the Government under clauses (a) and :c) 
of Section 389 of the Act applying to the 
notified area of Doranda certain provisions 
of the Act which were set forth in the 
schedule annexed to that notification and 
appointing a committee to carry out the 
purposes of the Act in the said area. In 
the schedule annexed to the notification 
Sections 4, 5 and 6 are not mentioned. 
These two notifications were produced Le- 
fore us by Mr. Tara Kant Jha, learned 
Standing Counsel No. 2, at the time of the 
hearing of the application. No other noi- 
fication by the State Government showing 
that the provisions of Sections 4, 5 and 
of the Act have been made applicable to 
the Doranda Notified Area was produced 
before us on behalf of the State. The pro- 
visions of Sections 4, 5 and 6 were, there- 
fore, not applicable to Doranda Notified 
Area and the State Government was not 
empowered to include any area in the 
Doranda Notified Area in exercise of -ts 
power under clause (c) of Section 6 of the 
Act. This position was fairly conceded by 
Mr. Tara Kant Jha. He, however, submt- 
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ted that the State Government was compe- 
tent to extend the area of Doranda Noti- 
fied Area in exercise of its power under 
sub-section (1) of Section 388 itself. 

. The next point, therefore, which 
arises for consideration is whether it was 
within the power of the State Government 
under sub-section (1) of Section 388 to in- 
clude an area in a notified area already 
constituted. Under sub-section (1) of Sec- 
tion 888 the State Government has been 
given wide power to make administrative 
provisions for all or any of the purposes of 
the Act in any area specified in the notifi- 
cation. The only limitation which has been 
placed is that the area should not be a 
municipality or a cantonment. It is not 
disputed and indeed it cannot be disputed 
that the State Government can reconstitute 
a notified area by issuing a fresh notifica- 
tion and by including more area in the 
notified area. It has, therefore, to be held 
that it is within the competence of the 
State Government to extend the area of a 
notified area. The source of power, how- 
ever, is not to be found in clause (c) of 
Section 6 of the Act but in sub-section (1 
of Section 388 itself. It is a well-settle 
principle that where an authority . passes 
an order which is within its competence, the 


fact that the order is purported to have 
been made under a wrong ovision will 
not render the order invalid. Reference 
may be made to the cases of P. Bala- 


kotaiah v. Union of India, AIR 1958 SC 
232 and Afzal Ullah v. State of Uttar Pra- 
desh, AIR 1964 SC 264, 

: For the foregoing reasons I ac- 
cept the contention of Mr. Tara Kant Jha 
and hold that the State Government was 
competent to include the area under sub- 
section (1) of Section 388 itself within the 
Doranda Notified Area. I further hold that 
the notification cannot be held to be in- 
valid merely ‘because a wrong source of 
power has been given in it and it is pur- 
ported to have been issued under clause (c) 
of Section 6 of the Act. Thus, the last 
contention which has been raised by Mr. 
Thakur Prasad also fails. 

9. In the result, the application 
fails and it is accordingly dismissed; but, in 
the circumstances of the case, there wi 
be no order as to costs. 

Petition dismissed. 
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Kamaleshwari Prasad Yadav, Petitioner 
v. Election Tribunal and others, Opposite 
Party. , 
Civil Writ Jur. Case No. &08 of 1971, 
D/- 14-10-1971. 

Bihar Panchayat Election Rules (1959), 
R. 75 (2) (a) — Election petition not com- 
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plying with provisions of R. 75 (2) (a) is 
to be summarily dismissed under R. 77. 
(X.Ref— R. 77). 

The defects in the election petition 
have to be judged as they stood at the 
time when the election petition was filed. 
Subsequent amendments or assertions on 
behalf of the petitioner would be of no 
avail. (Para 8) 


S. C. Ghosh and Kalyan Kumar Ghose, 
for Petitioner; R. P. Katriar, for Opposite 
Party. 

ORDER:— This 


application by the 


sole petitioner under Articles 226 and 227. 


of the Constitution of India is directed 
against the preliminary order dated the 
22nd April, 1971, passed by the Election 
Tribunal refusing to reject the election 
petition filed by respondent No. 2 under 
Rule 77 of the Panchayat Election Rules, 
1959—hereinafter referred to as the Rules. 


2. In order to appreciate the point 
involved in this application it will be neces- 
sary to state brietly the facts. The peti- 
tioner was the elected Mukhia of Kataiya 
Jibechhpur Gram Panchayat, Saharsa. As 
against his election, respondent No, 2 filed 
an election petition before the Election 
Tribunal. In the said election petition res- 
pondent No. 2 did not comply with the 
provisions contained in clause (2) (a) of 
Rule 75 of the Rules. On that ground the 
petitioner filed an application efore the 
Election Tribunal, respondent No. 1 that 
the entire election application of the peti- 
tioner, due to the non-compliance of CI. (2) 
@) of Rule 75, has got to be summarily 
ismissed under Rule 77 of the Rules. The 
Election Tribunal, however, by the im- 
pugned order, refused to summarily dis- 
miss the election petition on the ground 
that respondent No. 2 had intimated: the 
Tribunal that he would not lead evidence 
on the allegation contained in paragraph 26 
of the election petition. In that view of 
the matter, the Election Tribunal thought 
that it was no more necessary for respon- 
dent No. 2 to have complied with the pro- 
visions contained under clause (2) (a) of 
Rule 75 of the Rules. 


3. In my opinion, the Election Tri- 
bunal erred. in holding that as defects in 
the election petition have to be judged as 
they stood at the time when the election 
petition was filed by respondent No. 2. 
Subsequent amendments or assertions on 
behalf of respondent No. 2 would be of 
no avail. It has been held in a series of 
cases of this Court that the provisions con- 
tained in R. 77 are mandatory and in the 
circumstances mentioned in R. 77, the Elec- 
tion Tribunal had no option but to. dismiss 
the election petition summarily vide the case 
of Phani Bhusan Singh v. The Election Tri- 
bunal, Dhanbad and others (Civil Writ 
jurisdiction case No. 98 of 1971,- disposed 
of on 28th of June 1971). The Election 

ribunal on that ground ought to have dis- 


Nagina Devi v. Brijnandan 


A. I. RB. 
missed the election petition summarily 


under Rule 77 of the Rules. 


4, In the view which I have taken, 
the impugned order cannot be sustained. 
The result, therefore, is that the applica- 
tion is allowed and the impugned ‘order is 
set aside and the election petition filed by 
respondent no. 2 before e Election Tri- 
bunal is dismissed. In the circumstances of 
the case there will be no order as to costs. 


Application allowed. 





AIR 1972 PATNA 310 (V 59 C 87) 
SHAMBHU PRASAD SINGH AND 
SHIVESHWAR PRASAD SINGH, Jj. 
Mst. Nagina Devi and others, Appel 
lants v. Brijnandan Pd. Sinha and others, 
Respondents. 


A. F. O. O. No. 25 of 1971 and Civil 
Revn. No. 50 of 1971, D/- 5-4-1972, from 
order of Basudeo Prasad Sah Bibhuti, 


Addl. Sub-J. 1, Gaya, D/- 28-12-1970. 

(A) Civil P. C. (1908), O. 9, R. 13; 
S. 141 — Applicability to final decree in 
partition suit. 

Proceeding for final decree in a parti- 
tion suit is a new proceeding within the 
meaning of S. 141 of the Code. In such 
a proceeding the Court has to determine 
the rights of parties with respect to the 
allotments of particular properties to res- 
pective parties. Notice of such proceed- 
ings has to be given to parties afresh. Pro- 
visions of Order 9, Rule 18 therefore apply 
to final decree proceedings in a partition 
suit. Misc. Appeal No. 23 of 1941, D/- 
2-11-1942 (Pat.) and AIR 1949 Pat 68, 


Dist. 1962 BLJR 695, Foll. (Para 13 
(B) Limitation Act (1908), Art. 164 


—Ex parte final decree in partition suit — 


- Starting point. 


Where notice is not served, limita- 
tion does not start running from the date 
defendant has had vague information about 
some decree against him. icle con- 
templates knowledge of the particular de- 
cree, which is sought to be set aside. AIR 
1967 SC 1384, Foll. (Para 6) 


Cases Referred: Chronological Paras 
AIR 1967 SC 1384 = (1967) 2 SCR 
757, Panna Lal v. Murari La 
1962 BLJR 695, Mangal Singh v. 
Naga Sin 
AIR 1949 Pat 68, Surendra Kumar ` 
Singh v. Mukund Lal Sahu T 
(1942) Misc. Appeal 23 of 1941, D/- 
9-11-1942 (Pat.), Birendra Prasad 
Sukul v. Smt. Kiran Bala Mitter I 
'  Bindeshari Prasad Sinha and Shyam 
Kishore Prasad, for Appellants; In M.A. 
No. 25 of 1971 and for Petitioner in C. R. 
No. 50 of 1971; Jaleshwar Prasad, Dinesh 
Charan, Guru Sharan Sharma and N. K. 
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Sinha, for Respondents in M. A. No. 25 
of 1971 and for Opposite Parties in C. R. 
No. 50 of 1971. 


` SHAMBHU PRASAD SINGA, J. :— 
Defendants Nos. 6 to 10 of partition suit 
No. 26 of 1958 of the Court of Subordi- 
nate Judge I, Gaya, filed an application 
in the court below under Cirder 9, Rule 18 
of the Code of Civil Procedure (herein- 
after referred to as ‘the Cade’) for setting 
aside ex parte final decree in that suit. 
Their ap hepa ‘has been dismissed and 
according y they have preferred an appeal 
as well as an application in revision. This 
has been done on account of some doubt 
as to the maintainability of the appeal 
against the order. The question whether 
the present order rejecting the application 
under Order 9, Rule 18 cf the Code is 
appealable under Order 43, Rule 1 (d) or 
not depends on decision cf the question 
whether Order 9, Rule 13 is applicable 
or not to proceedings for final decree in 
a partition suit. In Surend-a Kumar Singh 
v. Mukund Lal Sahu, AIR 1949 Pat 68 
it was held that Order 9, Rule 13 of the 
Code could not apply to a proceeding for 
final decree, as no notice was necessary to 
be given to the defendant about the plain- 
tiffs application for making a preliminary 
decree final. This decision of a leamed 
single Judge of this Court was based on 
an unreported Bench decision in Birendra 
Prasad Sukul v. Srimati Kiran Bala Mitter, 
Mise. Appeal No. 23 of 1941, disposed of 
-on 2-11-1942 (Pat). Both these decisions 
were given in relation to a final decree in 
a mortgage suit and not in a suit for parti- 
tion. In Mangal Singh v. Naga Singh, 
(1962 BLIR 695), Choudhary, J. distin- 
guished the decision in Surendra Kumar 
Singh’s case, AIR 1949 Pa- 68 and made 
the following observations: 


“The principle of Jaw laid down in 
that case, however, cannot be applicable 
to a final decree for partition, because in 
making a final decree for partition the 
court has to determine the rights of the 
parties with respect to allotment of parti- 
cular plots in their respective Dees which 
could never be possibly one without 
notice to all the parties concerned.” 


A preliminary decree in a mortgage suit 
itself fixes a time for paymeat of the money 
and directs that if the money be not paid 
within that time or further time which 
may be allowed for the purpose, a final 
decree will follow. The parties have 
really nothing to do in the preparation of 
the final decree. In case the payment is 
not made, the final decree has to be pre- 
pared as a matter of course. This was 
emphasised by Harries, C. J. in Birendra 
Prasad Sukul’s case, Misc. Appeal 23 of 
1941, D/- 211-1942 (Pat.), in the follow- 
ing words:— 

“The judgment-debtor well knows 
whether he has carried out the terms, and, 
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‘informed their lawyers. 
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if he has not, the decree will be made 
final, and there is absolutely no necessity 
for him to have notice.” 


Obviously these observations and the rule 
laid down in the cases of Birendra Prasad 
Sukul and Surendra Prasad Singh can 
have no application to a preceeding for 
final decree in a partition suit. If I may 
say so with respect, the view taken by 
Choudhary, J. in Mangal Singh’s case 1962 
BLJR 695 is correct. Proceeding for final 
decree in a partition suit is a new proceed- 
ing within the meaning of Section 141 of 
the Code. Notice of such  proceedin 
must be given to the parties afresh an 
Order 9, Rule 18 of the Code does apply 
to such proceedings. It follows from what 
has been held above that the order of the 
court below is appealable and the applica- 
tion in revision which was filed’ as a mat- 
ter of abundant precaution is infructuous. 


2. Before taking up the appeal for 
consideration on merits, it is necessary to 
state some facts. In the partition suit 
which was filed by Smt. Shyama Devi 
the appellants were the main contestants. 
They had entered appearance in that suit 
through Shri Kedar Nath and Shri Akha- 
uri Krishna Prasad, Pleaders. After the 
preliminary decree was passed in the suit 
on 31st of August, 1956, they preferred an 
appeal to this Court against the said de- 
cree. This was numbered as First Appeal 
No. 80 of 1957 and was dismissed. The 
case of the appellants is that they were 
always under the belief that on an applica- 
tion being filed by the plaintiffs or defen- 
dants 1 to 3, who were supporting the 
plaintiffs, for appointment of a Commis- 
sioner for partition by metes and bounds, 
they (the appellants) would get a notice 
from the court or at least from the Com- 
missioner. They expected that, at any 
rate, the Commissioner would inform their 
lawyers. Neither they were given any 
notice by the court nor by the Commis- 
sioner of the proceedings for preparation 
of final decree, nor the Commissioner ap- 
pointed in the suit for the purpose of 
effecting partition by metes and bounds 
They came to 
know of the ex parte final decree only 
when they reed a postcard dated 18th 
of April, 1970 from Shri Hire Lal, Advo- 
cate informing that he would deliver pos- 
session of property in village Keyal after 
demarcation on 20th of April, 1970. The 
postcard was delivered to them on 18th of 
April, 1970. They made inspection of 
the records on 20th of April, 1970 and 
filed the application on 2nd of May, 1970. 


3. Opposite Party Nos. 1 and 2 
in their rejoinder stated that the applica- 
tion of the appellants was not maintain- 
able. It was filed just to harass them and 
that the appellants had knowledge of all 
the proceeding for preparation of the final 
decree. Their case further was that, at 
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any rate, the appellants must be deemed 
to have come to know of the final decree 
on llth of March, 1970 when Shri Hira 
Lal, Advocate Commissioner, inspected 
the house at Gaya for demarcating it for 
delivery of possession and the application 
ve barred by limitation even from that 
te. 


4. The court below ` has found 
against the appellants on all the points. It 
was not prepared to accept the evidence 
of the only witness examined on behalf 
of the appellants that they had no ‘infor- 
mation of the case before receipt of the 
letter of the Advocate Commissioner. In 
its opinion, the appellants were not pre- 
vented from sufficient cause for non- 
appearance in the proceeding for final 
ecree. 


5. The final decree is dated 2nd 
of August, 1965 and was sealed and sign- 
ed on 25th of May, 1966. If the appel- 
lants are held to have knowledge of the 
final decree more than 30 days before the 
- filing of the present aphan it sh 

have to be held as barred by time: How- 
ever, before taking up this question of 
limitation, I would like to deal first with 
the question whether the appellants had 
notice of the proceeding for final decree. 
The ordersheet of the suit shows that the 
plaintiffs first filed a pe ition for final de- 
cree on 29th of March, 1968. As they 
failed to take necessary steps in the mat- 
ter, it was rejected on 9th of December, 
1963. The application was, however, re- 
vived. On 12th of February, 1964, Shri 
Balbhadra Prasad; Pleader was appointed 
Commissioner for effecting ee On 
29th of January, 1965, he filed his report. 
No objection was filed to it and it was con- 
frmed on 2nd of August, 1965. The 
Commissioners report shows that he held 


local inspection at Gaya on 81st of` July, 


1964, at village Keyal on 16th August, 
1964 and at village Helapore on. 18th 
September, 1964. It further, appears from 
it that only Harendra Kumar Sinha, _ de- 
fendant No. 2, who represented the plain- 
tiffs as well, was present. It does not state 
that any one on behalf of the appellants 
was present when he held local inspection. 
He has further stated that before taking 
up the inspection work, he informed the 
learned lawyers of the parties whose names 
were found mentioned in the writ issued 
to him and it will appear from the certi- 
ficates of posting filed along with his re- 
port. The writ issued to the Commis- 
sioner has been marked Ext. 4. In it 
Shri Narbadeshwar Prasad is mentioned as 
Pleader for the plaintiffs and Shri Damo- 
dar Prasad Sinha as Pleader for defen- 
dants. Apparently it does not mention 
the names of Shri Kedar Nath and Shri 
Akhauri Krishna Prasad who were law- 
yers for the appellants in the suit at the 
poama decree stage. No paper has 
een produced on behalf of the respon- 
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dents to show that in fact any notice of 


the proceeding for final decree either by 
the court or the Pleader Commissioner was 
given to the appellants. The certificates 


of posting, referred to in the Commission- 
ers report, too have not been brought on 


the record. The Commissioner has also 
not been examined to prove that he gave 
notice either to the appellants or their 


lawyer. In the circumstances the court 
below has erred in not accepting the evi- 
dence of A.W. 1 that the applicants had 
no notice of the final decree proceeding. 
The testimony of O.W. 1 who is an inte- 
rested witness cannot be accepted when 
the documentary evidence on the record 
supports the evidence of A.W. 1. Accord- 
ingly, I am of the view that the appellants 
had no notice of the proceeding for the . 
final decree either by themselves or through 
their lawyer and it was on that account 
that they could not be present in the 
proceeding at any stage. In other words, 
they have shown sufficient cause for their 
non-appearance in the proceeding. 


6. On the question of limitation, 
great reliance was placed by learned coun- 
sel for the respondents on the postcard 
(Ext. 2) which states that on lith of 
March, 1970, the Commissioner, ie., Shri 
Hira Lal the writer of the postcard had 
inspected the house at Gaya in presence 
of the parties. The case of the appellants 
is that there was no inspection on that 
date and even if there was any inspection, 
it was in their absence. Shri Hira Lal 
has not been examined to say that he real- 
ly held inspection of the house at Gaya 
on llth of March, 1970 and all or any 
of the appellants were present there at 
that time. Be that as it may. Even as- 
suming -that Shri Hira Lal held inspection 
of the house at Gaya on llth of March, 
1970, in presence of some of the appel- 
lants, from that it cannot be inferred that 
the appellants had notice of the final de- 
cree. The pose does not say that Shri 
Hira Lal informed any one of the appel- 
lants that the final decree had already bee 
prepared and he was there to demarcate 
the house for the purpose of giving deli- 
very of possession. The appellants might 
have thought, even if they were present 
there, that Shri Hira Lal was appointed 
Commissioner in the suit itself for 


repar- 
ing takhtas for the parties and was holding 
inspection for that purpose. In the case 


of Panna Lal v. Murari Lal, AIR 1967 
SC 1884 it has been held that the expres- 
sion ‘knowledge of the decree’ in Article 


164 of the Limitation Act (old) means 
knowledge of the particular decree which 
is sought to be set aside. It has further 


been held that when the summons was 
not duly served, limitation under that arti- 
cle does not start running against the de- 
fendant because he has received some 


vague aoa that some decree has 
been passed against him and that the test 
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of the sufficiency is not what the inorma- 
tion would mean to a stranger, but what 
it meant to the defendant in the lizht of 
his previous dealing with the plaint and 
the facts.and circumstances known tc him. 
Article 128 of the new Limitation Act cor- 
responds to Article 164 of the old Act as 
there is no material change in the larguage 
of the two articles. On the facts and in 
the circumstances of the case, it cannot 


be held that from the mere fact o= the 
Commissioner holding inspection >f the 
house at Gaya on llth of March, 1970, 


the appellants must have had information 
and knowledge of the ex parte final de- 
cree against them. In my opinion, the 
appellants have also ode Pg in ycoving 

at they came to know of the ex parte 
final decree within 80 days of the filing 
of the present application. The cour: be- 
low, therefore, has also erred in kolding 
that the present application under Order 
9, Rule 18 of the Code is barred by time. 


7. In the result, the appeal is 
allowed and the order of the court below 
is set aside. The application of the ap- 
pellants under Order 9, Rule 18 of the 
Code is also allowed and the ex part= final 
decree is set aside. If the plaintifs or 
any of the defendants take necessary steps 
in the matter, the court below may, ap- 
point a new Pleader Commissioner for 
effecting partition of the suit ronerties 
by metes and bounds. The appellants will 
be entitled to their costs of this Court. 
Hearing fee is assessed at Rs. 64/-. The 
civil revision is dismissed as not ma‘ntain- 
able and infructuous. 

_§. P. SINHA, J.:— 8. I agree. 


‘Appeal albowed: 
Revision dismissed. 
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N. L. UNTWALIA, J. 

Dulhin Suraj Mukhi Devi and others, 
Petitioners v. Jokbu Raj and others, '‘Dppo- 
site Party. 

Civil Revn. No. 1478 of 1969, 
21-3-1972, from order of M. M. 
Sub-J., Sasaram, D/- 27-9-1969. 


Civil P. C. (1908), O. 48, R. 1 Expla- 
nation -—~ Sufficient means — Applicant 
whether able to raise money —— Aspect not 
considered — Error of jurisdiction, (X- 
Ref: Civil P. C., S. 115), 


When a case comes under the expla- 
nation what is necessary to find out is not 
whether the applicant possesses suf cient 
property but whether he has sufcient 
means to pay the Court-fee i.e. whether he 
would be able to raise money by alienating 
the property which he may have. If he 
is not able to raise money for payment of 


DP/EP/C461/72/MNT 


D/- 
Moosa, 


Suraj Mukhi v. Jochu Raj (N. L. Untwalia J.) [Prs. 1-3] Pat. 318 


court-fee then he cannot be said to have 
sufficient means to enable him to pay 
court-fee. ATR 1941 Pat 638 and AIR 1947 
Pat 34, Rel. on. If the Court does not 
consider this aspect and rejects the appli- 
cation on the ground that the applicant 
possesses property it commits an error of 


jurisdiction within Section 115, Civil P. C. 
l (Paras 3, 5) 
Cases Referred! Chronological Paras 


AIR 1947 Pat 84 = ILR 25 Pat 318, 
Dhananjai Prasad v. Fajkeshwar 


ingh 

AIR 1941 Pat 688 = 22 Pat LT 760, 
Jainatun Nissa v. Indrakun Nisa . 4 

Binod Kumar Roy and Kamla Prasad 
Roy, for Petitioners; Ramji Sharan, Vijoy 
Nandan Sahay and Shyam Kishore Pd, 
for Opposite Party. 

ORDER:—~ The three  plaintiff-peti- 
tioners in this civil revision application are - 
full sisters. They are daughters of Awadh 
Behari Singh, from his first wife. They 
filed a suit, in respect of some properties 
of their maternal-grand-father, and sought 
ermission to sue in forme pauperis. The 
earned Subordinate Judge, = his order 
dated the 27th September, 1969, has re- 
jected their application for permission to 
sue in forma pauperis, They have come 
up in revision. 

2. It has not been found by the 
court below that the petitioners were pos- 
sessed of any property or had means to 
pay the requisite court-fee on the date of 
their application, which was filed in the 
year 1968. What happened, however, at 
the time of the hearing of the application 
was that the petitioners’ father Awadh 
Behari Singh was dead. He died a few 
days before the commencement of the 
hearing. According to the evidence. 
Awadh Behari Singh left a few bighas of 
land, in which the petitioners -also would 
have some share. The learned Subordi- 
nate Judge did not go into the disputed 
question of the share of the petitioners 
in the land left by their father, but, on 
their admission, he came to take the view 
that all the three daughters would get at 
least 15 Kathas. And, since, according to 
the evidence of A.W. 4, a cousin of the 
pa onn the value of the land would 
e between Rs. 2,000/- to Rs. 6,000/- per 
Bigha, the learned Subordinate Judge came 
to hold that on the date when he was mak- 
ing the order, “the applicants are certainly 
ossessed of property which they have in- 
herited from their father and by no stretch 
of imagination they can be called pau- 
pers. 


3. I am of the view that the pro- 
perty to which the petitioners became en- 
titled on the death of their father, at the 
time of the hearing of the pauper appli- 
cation, could be taken into consideration.. 
To that extent the learned Subordinate 
Judge is right. But, he has committed a 
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isad mistake of another kind and that 
makes his order an order in which there is 
obviously .an error of jurisdiction. It has 
been repeatedly pointed out that when 
the case comes under the first part of the 
explanation appended to Rule 1 of Order 
XXXIII of the Code of Civil Procedure 
then what is necessary to find out is whe- 
ther the applicant is possessed of suff- 
cient means to enable him to pay the fee 
prescribed by law for the plaint, and, not 
whether he is possessed of sufficient pro- 
perty. On the surface of the evidence of 
A.W. 4, the learned Subordinate Judge 
took the view that the value of the pro- 
perty, which must be deemed to be in pos- 
session of the applicants on the date when 
the application for permission to sue in 
forma pauperis was being disposed of, 
could not be less than Rs. 1,500/-. The 
court-fee payable in this case was of an 
amount less than that. But, in my opin- 
ion, the learned Subordinate Judge has 
missed the other piece of evidence of A.W. 
4 in this connection. 


4, On a consideration of many 
cases, including the one in Jainatun Nissa 
v. Indrakun Nissa, (AIR 1941 Fat 688), 
Reuben, J. (as he then was), delivering the 
judgment of the Division Bench, in 
case of Dhananjai Prasad v. 
Singh, (AIR 


ee the question for enquiry being 
not the possession of property but the pos- 
session of sufficient means for the payment 
of the necessary court-fee, the Court has to 
apply its mind to the consideration- of whe- 
ther the applicant’s right to the particular 
property is such as to enable him to raise 
money thereon.” 


5. According to the evidence of 
A-W. 4, Awadh Behari Singh had three 
daughters from his first wife and three 
daughters and two sons from his second 
wife. He had about 8 or 10 Bighas of 
land, .but he had incurred debts also. Ac- 
cording to his evidence, Awadh Behari died 
in jointness with A.W. 4, who is a son of 
Awadh Behari’s brother. He er stat- 
ed that his father stood mutated over all 
the lands. The value of the land, accord- 
ing to him, will be Rs. 2,000/- per Bigha 
and land is sold at Rs. 6,000/- per Bigha 
also in the village where the land is situ- 
ate. He denied the suggestion given to 
him that his father was separate from 
[Awadh Behari. On the 
A. W. 4, upon which reliance has been 
placed by the court below, it is clear that, 
in all probability, no purchaser would be 
available to pay the requisite amount for 
purchase of the shares of the petitioners 
in the land said to be inherited from 
Awadh Behari Singh. The question as to 
whether an applicant is not possessed of 
sufficient means to enable him to pay the 
fee prescribed by law is not a purely the- 
oretical or notional question. It has to 
be approached from a practical point of 
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the 


1947 Pat 34) has pointed out. . 


evidence of | 


A.I. R, 


view as to whether, on the facts of a parti- 
cular case, in all probability, the applicant 
would be able to raise money by eaat 
ing the property which the applicant may 
be possessed .of (possession either actual or 
legal). If the applicant, from a practical 
point of view, is not able to raise the requi- 
site money for the payment of the court- 
fee then he is not possessed of sufficient 
means to enable him to pay it. Here, on 
the facts of this case, the learned Subordi- 
nate Judge committed an error in -resting 
content by fiinding that the applicants are 
possessed of sufficient property. Instead of 
sending the case back to the court below, 
on an appraisal of the evidence, I have 
come to the conclusion that, in all proba~ 
bility, no person will be available to be 
an alienee of the shares of the petitioners 
in their father’s property for a sum of 
money which would be sufficient and 
enable the petitioners to pay the prescrib- 
ed court-fee on the plaint SAE to be 
instituted by them. I, therefore, hold that 
the applicants are not possessed of suf- 
cient means, within the meaning of the 
first part of the explanation to Rule 1 of 
Order XXXIII of the Code of Civil Pro- 
cedure, and, hence, the required permission 
should be granted to them. The .court 
below committed an error of jurisdiction, 
On an erroneous view of the matter, in 
refusing the permission. 


6. In the result, the application ' 
in revision is allowed, the order of the 
court below is set aside and the petitioners 
application for permission to sue in forma 
pauperis is allowed, There will be no 
order as to costs. 


Revision. allowed. 
ee a a 
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5. N. P. SINGH AND AKBAR 
HUSSAIN, Jj. 


Eastern Bihar Divisional Chamber of 
Commerce and Industry, Bhagalpur and 
others, Petitioners v. The Chief ` Enforce- 
ment Officer Government of India and 
others, Respondents. 


Civil Writ Jur. Cases Nos. 1149 of 
ie and 671 and 1652 of 1970, D/- 17-2- 


(A) Emergency Risks (Goods) Insure 
ance Act (1962), S. 1 (8) — Expiry of Act 
— Proceedings for recovery of evaded pre- 
miums thereafter — Whether can be ini- 
tiated. (X-Ref:— Emergency Risks (Face 
tories) Insurance Act (1962), S. 1 (8)). (X 
Ref:—— General Clauses Act (1897), S. 6), 

Proceedings for recovery of evaded 
premiums payable under the Act and the 
Emergency Risks (Factories) Insurance Act 
can be initiated even after the Acts have 
ceased to be in force on the expiry of the 


CP/DP/B934/72,/YPB 
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emergency. AIR 1971 Mad 442, Dissent- 
ed from. AIR 1971 Andh Pra 145, Foll. 
(Para 26) 


Though S. 6 of the General Clauses 
Act, in terms, has no application on the 
expiry of a temporary Act, the second part 
of S. 1 (8) of the Acts, by a legal fiction, 
has equated the expiry of the Acts with 
their repeal by a Central Act and has pres- 
cribed that the provisions of S. 6 of the 
General Clauses Act would be applicable. 
The result is that the expiry of the two 
Acts does not “affect any right, privilege, 
obligation or liability acquired, accrued or 
incurred” under them. Consequently in 
virtue of the provisions of S. 1 (8) of the 
Acts the appropriate authority is quite 
competent to initiate the proceedings under 


the provisions of the Acts. Case law dis- 
cussed. (Paras 18, 22) 
(B) Interpretation of Statutes —- Tem- 


porary Act — Expiry of — No proceedings 
can be taken under it’ thereafter in absence 
of special provision to the contrary. 

(Para 18) 


Cases Referred: Chronological 

AIR 1971 Andh Pra 145 = 197] 
Lab IC 651, Union of India v. 
Thammana Sitaramanjaneyulu 

(AIR 1971 Mad 442 = 89 FJR 187, 
Stoneware Pipes (Madras) Ltd. v. 
Union of India 19, 

AIR 1970 SC 494 = 1970 Cri LJ 
588, Rayala Corpn. Pvt. Ltd. v. 
Director of Enforcement, New 


Paras 


De 19, 28 
(1970) Writ Petn. No. 2261 of 1970, 

D/- 16-12-1970 = 1971 AN LJ 

281, Raja Ram Om Prakash v. 

Union of India 95 


AIR 1959 Madh Pra 98 = 1959 Cri 
LJ 325, State of Madhya Pradesh 
v. Hiralal Sutwala 19, 21 
AIR 1951 SC 301 = 1951 SCR 621 
= 52 Cr LI 1108, S. Krishnan v. 
State of Madras 23 
AIR 1947 FC 38 = 1947 FCR 141 
= 48 Cri LJ 886, J. K. Das Plant 
Mfg. Co. (Rampur) Ltd. v. King 
Emperor 19, 
1947 AC 862 = 1947-1 AN ER 205, 
Wicks v. Director of Public Prose- 


cutions 19, 20 
B. P. Rajgarhia and S. K. Saran, for 
Petitioners; R. P. Katriar, Govt. Pleader 


No. 1 and Shashi Kumar Sinha, for Res- 
pondents. 


S. N. P. SINGH, J.:— These three 
writ applications have been heard together 
as they challenge the validity of the notices 
of demand issued by the Enforcement 
‘Officer, Government of India, under the 
Emergency Risks (Goods) Insurance Act, 
1962 (No. 62 of 1962) — hereinafter called 
the “Goods Insurance Act’? — and the 
Emergency Risks (Factories) Insurance Act, 
1962 (No. 68 of 1962) — hereinafter called 
the ‘Factories Insurance Act’. This judg- 
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ment will govern the disposal of the three 


cases. 


2. In C.W.J.C. No. 1149 of 1969, 
there are two petitioners. Petitioner No. L 
is the Eastern Bihar Divisional Chamber 
of Commerce and Industry, Bhagalpur. It 
is not clear as to why petitioner No. 1 has 
been made a party to this application. 
Petitioner No. 2 is a partnershi firm, 
Messrs. Hind Hardware Stores, dealing in 
hardware stores in the town of Bhagalpur. 
The facts giving rise to this application 
are these: The Enforcement Officer  (res- 
pondent No. 2) visited the premises of 
petitioner No. 2, and, after an inspection 
of the books of account and other docu- 
ments, ascertained that petitioner No. 2 
had defaulted in payment of premiums in 
respect of insurable goods held by it dur- 
ing the different quarters from the first 
quarter of 1963 to the second quarter of 
1966. A detailed statement of the re- 
miums in default and the compounding 
fee, as ascertained by the Enforcement 
Officer, was prepared and a copy of the 
same was sent to petitioner No. 2 under 
his letter dated the 14th of August, 1969. 
Petitioner No. 2 was asked to pay the 
amount within seven days. A copy of that 
letter has been made annexure “I” to the 
writ application. Subsequently, a notice 
was sent to petitioner No. 2 for payment 
of Rs. 680/- as premium in default and 
Rs. 317/- as compounding fee. Petitioner 
No. 2 was reminded by this notice that, 
if it failed to produce the proof of pay- 
ment within fifteen days, necessary fecal 
action under the provisions of the Goods 
Insurance Act would be taken against it. 
A copy of that notice has been made an- 


nexure “2” to the writ application. 


3. In C.W.J.C. No. 671 of 1970, 
there are two petitioners. Himatram Kan- 
haiyalal, petitioner No. 1, is a registered 
partnership firm and it has an oil mill. 
Messrs. Kailash Company, petitioner No. 2, 
is also a registered partnership firm and it 
deals in wholesale cloth business at Lakhi- 
sarai. Petitioner No. 1 had taken policies 
under the Factories Insurance Act for all 
the four quarters of 1963 and had paid 
the premiums of Rs. 50/-, Rs. 37.50 paise, 
Rs. 28/- and Rs. 25/-, respectively, for 
the four quarters. For the first quarter of 
1968 also, this petitioner had taken a policy 
under the Factories Insurance Act and had 
paid a premium of Rs. 38/-. Under the 
Goods Insurance Act also petitioner No. 1 
had taken policies for the four quarters of 
1963 and had paid the premiums of 
Rs. 150/-, Rs. 100/-, Rs. 75/- and Rs. 60/-, 
respectively. It also took a policy for the 
first quarter of 1966 under the Goods In- 
surance Act and had paid a premium of 
Rs. 100/-. 


4, Petitioner No. 2 got the goods 
insured under the Goods Insurance Act for 
all the quarters of the year 1963. As stat- 


‘1968 has been made annexure 


ed in the application, the value of the 

insured for the first quarter was 
50,000/-, for the 
e third 
the | 
The 


Rs. 
ter ; 
quarter Rupees 40,000/-. 
cies had been issued _ the 
tal Fire and General Insurance Compan 
Ltd. under the Goods Insurance Act. A 
copy of the policy for the first quarter of 

“1?” to the 
writ application. For the third and fourth 
quarters of 1965 also policies ‘were taken 


and the premiums of Rs. 18/- and Rs. 40/-, . 


respectively, were paid. 

: Some time in September, 1969, 
the Enforcement Officer (respondent No. 2) 
visited the premises of both these peti- 
tioners and scrutinised the books of ac- 
count and other relevant documents of 
the two petitioners in order to ascertain 
whether or not the requirements of the 
aforesaid two Acts had been complied 
with by them. It was ascertained by him 
that petitioner No. 1 had not taken poli- 
cies of imsurance in respect of its goods 
for a proper value during the four quar- 
ters of 1963 and the first quarter of 1966, 
and there was also a total default for the 
month of September, 1965 and the fourth 
quarter of 1965. It was also ascertained 
by him that petitioner No. 1 had failed to 
take out insurance in respect of its fac- 


.tory’s assets for adequate value during the 


N 


four quarters of 1963 and the first quar- 
ter of 1966 and there was a total default 
for the month of September, 1965 and the 
fourth quarter of 1965. As ascertained by 
him, there was short payment of the pre- 
miums amounting to Rs. 471/- under the 
Goods Insurance Act and Rs. 379/- under 
the Factories Insurance Act. 

6. So far as petitioner No. 2 was 
concemed, the Enforcement Officer came 
to the conclusion that it had failed to take 
out adequate insurance in respect of its 
goods for all the four quarters of 1963, 
September, 1965 and the fourth quarter 
of 1965 and there was a total evasion dur- 
ing the first quarter of 1966. As ascer- 
tained by him, there was a default in pay- 
ment of premiums amounting to Rs. 351/-. 
The .Enforcement Officer, accordingly pre- 
pared detailed statements of the premiums 
in default and the compounding fee under 
both the Acts and sent copies of those 


statements to petitioners 1 and 2 under his - 


letters dated the 23rd September, 1969. 
A copy of the statement under the Facto- 
ries Insurance Act sent to petitioner No. l 
has been made annexure “2” to the appli- 
cation, a copy of the statement under the 


_ Goods Insurance Act sent to petitioner No. 


1 has been made annexure “3” to the ap- 
plication, and a copy. of the statement 
with respect of the premiums in default 
under the Goods Insurance Act sent to 
petitioner No. 2 has been made annexure 
“4” to the writ application. Both the peti- 
tioners were aked to pay the amounts 
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second quarter « 


A. I. R. 


mentioned in the said statements within 
seven days. 


7. It appears that subsequently 
the Enforcement Officer issued notices to 
both the pe onen to produce proof of 
payment of the premiums and the com- 
pounding fees as ascertained by him. A 
copy of the notice sent to petitioner No. 1 
for payment of the premiums and the com- 
pounding fee under the Goods Insurance 
Act has been made annexure “5” to the 
application, a copy of the notice sent to 
petitioner No. 1 fo payment of the pre- 
miums and the compounding fee under the 
Factories Insurance Act has been made 
annexure “6” to the application and a copy 
of the notice issued to petitioner No. 2 for 
payment of the premiums and the com- 
pounding fee under the Goods Insurance 


Act has been made annexure “7” to the 
writ application. The petitioners have 
prayed for quashing annexures “2” to 


to the writ application. ` 


8. It may be stated at the outset 
that this writ application is liable to be 
dismissed in limine on the preliminary 


ground that the two petitioners, being two 
independent firms and having no common 
interest, have filed a joint writ application 
challenging separate orders and notices in 
respect of the two firms. There is another 
defect’ also inasmuch as the davit in 
support of the writ application has been 
swom by one Shyam Santer a partner of 
the firm of petitioner No. 1. He was cer- . 
tainly not competent to swear the affidavit 
relating to the facts in respect of the firm 
of petitioner No. 2. 


9. In C.W.J.C. No. 1652 of 1970, 
there are three petitioners. All the ee 
petitioners are registered. partnership firms 
carrying on usiness in retail cloth at . 
Khagaria in the District of Monghyr. As 
stated in the petition, petitioner No. 1 was 
insured under the Goods Insurance Act 
for the first quarter of 1968 for goods 
worth Rs. 40,000/- and had paid a premi- 
um of Rs. 60/-. Petitioner No. 2 also 
took a policy under the Goods Insurance 
Act for the first quarter of 1968 for goods 
worth Rs. 85,000/- and paid a premium 
of Rs. 52.50 paise. Similarly petitioner 
No. 3 took a policy under the Goods In- 
surance Act for goods worth Rs. 60,000/- 
for the first quarter of 1963 and had paid 
a premium of Rs. 90/-. It had further 
taken a policy for the third quarter of 1963 
for goods worth Rs. 50,000/- and had paid 
a premium of Rs. 87.50 paise. 


10. It appears that the Enforce- 
ment Officer visited the premises of the 
three petitioners and, after inspecting the 
books of account and other relevant re- 
cords, ascertained that the petitioners had 
failed to insure or to insure to the 
value the goods owned by them during the 
different quarters. On that basis, he pre- 
pared statements and issued letters to the 
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petitioners asking them to deposit the pre- 
miums in default and the  compourding 
fees. A copy of the letter dated the 16th 
of August, 1970 sent to petitioner No. 1 
has been made annexure “1” to the writ 
application; a copy of the letter dated the 
17th of August, 1970 sent to petitioner 
No. 2 is annexure “2” to the writ applica- 
tion, and a copy of the letter dated the 
16th of August, 1970 sent to petitioner 
No. 3 has been made annexure “3” to the 
writ application. The petitioners have 
made a prayer for quash:ng the three an- 
nexures. This writ application lsc is 
liable to be dismissed in leans on the pre- 
liminary ground that the three petitioners, 
being three independent firms and heving 
no common interest, have filed a joint writ 
application. There is also another defect 
inasmuch as the affidavit appended to the 
writ application has been sworn by one 
Murlidhar Kejriwal, a partner of the firm 
of petitioner No. 8. He was certainly not 
competent to swear the affidavit in rela- 


tion to the facts concerning petitioners 1 
and 2. i 
11. In the wake of the Chinese 


attack on our country, the Presiden: of 
India declared emergency with effect -rom 
the 26th of October, 1962. To mitigate the 
hardship arising from the reluctance of the 
Insurance Companies to insure . properties 
against war risks, the Indian Parliament 
enacted the two Acts which, in substence, 
are similar to the War Risks Insurance Act 
which was in force in the United Kinglom 
during. the Second World War. The two 
Acts came in force with effect from the 
Jst January, 1968. The schemes framed 
under the Acts were published and <hey 
came into force simultaneously with the 
Acts. As provided in the Acts and the 
Schemes, the Central Government under- 
took the liability to pay 80% of the sum 


insured or 80% of the lass or damage of. 


the value of the insured properties com- 
puted on the basis of the price prevacling 
at the time of occurrenze of the - oss, 
whichever was less. 
of the loss or damage was to be borne by 
the owner. The period of insurance was 
restricted to a quarter at a time and the 
rates of premiums were to be determned 
for every quarter by the Central Govern- 
ment, after taking into consideration wari- 
ous factors. The materiel rovisions of 
the two Acts are identical, although 
numbering of the sections is different. 
Section 1 (8) of both the Acts reads as 
under: l 

“(3) It shall remain in force dung 
the period of operation of the pro- 
clamation of Emergency issued on the 
26th October, 1962, and for such furcher 
eriod as the Central Government may, 
y notification in the official Gazette, de- 
clare to be the period of emergency for 
the purposes of this Act, but its exsiry 
shall not affect anything done or omi:ted 


Twenty per certum . 


the’ 
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to be done before such expiry and Section 
6 of the General Clauses Act, 1897 (10 of 


1897), shall apply upon the expiry of this 
as if it had bea repealed by a Central 
ct.” 


12. It was submitted by learned 
counsel appearing on behalf of the peti- 
tioners that with the revocation of the 
emergency by the President on the 10th 
January, 1968, the two Acts, which were 
temporary statutes, ceased to be in force 
and thereafter no action could be taken 
under them. In order to decide the ques- 
tions raised in these applications, it is 
necessary to notice the material provisions 
of the two Acts and the schemes framed 
thereunder. 


18. Section 8 of the Goods Insur- 
ance Act specified the goods insurable 
under the Act. Section 5 empowered the 
Central Government to put into operation 
a scheme whereby the Central Govern- 
ment undertook, in relation to persons 
carrying on business in India as sellers or 
suppliers of goods, the liability of insur- 
ance of such persons against emergency 
risks. Section 7 prohibited a person from 
carrying on any business in India as a 
seller or supplier of such goods, while the 
scheme was in operation, unless, in res- 
pect of any goods insurable under that 
Act which were for the time being owned 
by him in the course of that business, there 
was in force a policy of insurance against 
emergency risks issued in accordance with 
the scheme. The prohibition did not 
apply to persons whose insurable goods 
did not exceed Rs. 3,000/- in value. As 
provided in Section 7 (2), the contraven- 
tion of this provision was made punishable 
with fine. Section 8 is important and it 
reads thus: 

“8. Omission to insure or to insure 
up to the full amount — {1) Without pre- 
judice to the provisions of sub-section (2) 
of Section 7, where any person has failed 
to insure as, or to the amount, requir- 
ed by this Act, and has thereby evaded 
the payment by way of premium of any 
money which he would have had to pay 
but for such failure, an officer authorised 
in this behalf by the Central Government 
may determine the amount payment of 
which has been so evaded and the amount 
so determined shall be payable by such 
person and shall be recoverable from him 
as an arrear of land revenue and shall be 
a first aaa on the goods in respect of 
which the default was made. 


(2) A person against whom a determi- 
nation is made under sub-section (1) may, 
within the period specified in the scheme, 
appeal against such determination to the 
Central Government whose decision there- 
on shall be final.” 

Section 11 of the Act empowered the Cen- 
tral Government to obtain information for 
the purpose of ascertaining whether or not 
the requirements of the Act had been com- 
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plied with. It is not necessary to refer to 
the other provisions of that Act. 

© 14.’ As provided in paragraph 3 
of the Emergency Risks (Goods) Insurance 
Scheme, the Central Government under- 
took, in relation to persons carrying on 
business in India as sellers or suppliers of 
goods, the liability of insurance of such 
persons against emergency risks. Paragraph 
4 of the Scheme provided that every per- 
son carrying on business as a seller or 
supplier of goods which had not 
been exempted under the Act was 
to take out a policy of insurance against 
emergency risks to the extent provided by 
the Act, except where the insurable value 
of the goods in any one and the same 
Presidency town or district did not exceed 
Rs. 30,000/-. Paragraph 8 provided that 
every application for insurance under the 
Scheme was to be in accordance with the 
form set out in the First Schedule thereto 
and was to be accompanied by a treasury 
chalan evidencing payment of the requisite 
premium into a Government Treasury 
under the specified head. Paragraph 9 of 
the Scheme provided the mode for valua- 
tion of insurable property, paragraph 10 
prescribed the rate of premium payable 
under the policy of insurance. Paragraph 
12 (1) provided as -follows: 


“18. Date of effect of policies— (1) 
Where the policy of insurance is in rela- 
tion to goods in respect of which the per- 
son who is the owner or is deemed to be 
the owner thereof is compelled to take out 
a policy of insurance in accordance with 
the provisions of paragraph 4, the policy 
shall be issued so as to take effect from 
the date on which he becomes -so liable, if 
the premium is paid in advance or within 
seven days'‘of the date on which he be- 
came so liable, or from the date of pay- 
ment of the premium, if the premium is 
paid after the expiry of seven days from 
the date on which he becomes so liable.” 
Paragraph 14 of the Scheme, which is im- 
portant for our purpose, reads as follows: 


“14. Failure to pay premium and eva- 
sion— (1) Where any person has failed to 
pay the premium due from him or to in- 
sure as, or to the amount, required by 
the Act and has thereby evaded the pay- 
ment of any money which he would have 
had to pay but for such failure, the 
amount evaded shall be determined in 
accordance. with the Third Schedule. 


(2) Every person against whom a 
determination has been made in pursuance 
of sub-paragraph (1) may, within the 
period Jaid down in the Third Schedule, 
appeal to the Central Government, whose 
decision shall be final. 


(8).Where the amount determined 
in accordance with the provisions of sub- 
paragraph (1) or sub-paragraph (2) is fully 
recovered, the Government Agent shall, as 
soon as possible after such recovery, send 
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the requisite application forms to the de- 
faulter for completion and return, and a 
policy or supplementary policy of- insur- 
ance, according as the recovery is in res- 
pect of non-insurance or under-insurance, 
shall be issued by the Government Agent 
on the receipt of the applications correctly 
filled in, the said or supplementary policy 
being made out so as to take effect from 


the date on which the amount was fully 
recovered”. ; 
15. Now I will refer to the rele- 


vant provisions of the Factories Insurance 
Act and the Scheme framed thereunder. 
Section 3 of the Act empowered the Cen- 
tral Government to put into operation a 
scheme to be called the “Emergency Risks 
(Factories) Insurance Scheme”. Section 5 
enjoined that it was the duty of every 
owner of a factory to get the factory in- 
sured against emergency risks in accord- 
ance with the Scheme for an amount not 
less than the insurable value of the fac- 
tory. The contravention of this provision 
was made punishable with fine. Section 8 
of the Act empowered the Central Gov- 
ernment to authorise any person to re- 
quire the owner or occupier of any proper- 
ee to be insured under the Act to 

ish to him any document or informa- 
tion, or to enter upon any premises, or to 
inspect or examine documents etc. Section 
ll of the Act read as under: 


“I1. (1) Without prejudice to the 
provisions of sub-section (4) of Section 5, 
where any person has failed to insure as, 
or to the full amount, required by this Act, 
and has thereby evaded the payment by 
way of premium of any money which he 
would have had to pay but for such failure, 
an officer authorised in this behalf by the 
Central Government may determine the 
amount, payment of which has been so 
evaded and the amount so determined 
shall be payable by such person and shall 
be recoverable from him as provided in 
sub-section (2). 

(2) Any instalment of premium due 
on a policy of insurance issued under the 
Scheme, and any: amount determined as 
payable’ under sub-section (1), shall be re- 
coverable as an arrear of land revenue and 
shall be a first charge on the property in 
respect of which the default was made. 


(3) A person against whom a deter- 
mination is made under sub-section (1) 
may, within the period specified in the 


. Scheme, appeal against such determination 


to the Central Government whose decision 
thereon shall be final.” 
It is not necessary to refer to the other 
provisions of this Act 

16. By paragraph 8 of the Emer- 
ency Risks (Factories) Insurance Scheme, 
the Central Government undertook: in rela- 
tion to factories the liability of insuring 
such factories against emergency risks to 
the extent provided by the Act. Under 
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paragraph 4 of the Scheme, every owner of 
a factory was to take ovt a policy of in- 
surance against emergency risks in accord- 
ance with the Scheme. Faragraph 6 of the 
Scheme related to the method of applica- 
tion. Paragraph 7 provided the mode of 
valuation of insurable > >roperties; para- 
graph 8 fixed the rate cf premium and 
paragraph 9 related to the issue of policy 
and verification of previaus policies. Para- 
graph 10 laid down tha: every policy of 
insurance issued under the Scheme was to 
be in the form set out in the Second Sche- 
dule and was to be in respect of the period 
ending on the last day cf the quarter for 
which the policy had been issued. Para- 
graph. 18, which is relevant: for our pur- 
pose, is reproduced below in extenso. 


“18. Failure to pay premium and 
evasion— (1) where any person has failed 
to pay any premium due from him or to 
insure as, or to the full amount, required 
by the Act and has thereby evaded the 
payment by way of premium of any money 
which he would have had to pay but for 
such failure, the amount evaded shall be 
determined in accordance with the Third 
Schedule. 


(2) Every person against whom a 
determination has been made in pursuance 
of sub-paragraph (1) may, within the 
period laid down in the Third Schedule, 
appeal to the Central Government whose 
decision shall be final. 


(8) Where the amount determined 
under the provisions of sub-paragraph (1) 
or sub-paragraph (2) is fully recovered, the 
Central Government agen: shall, as soon 
as possible after such recovery, send the 
requisite application forms to the defaulter 
for return, and a policy or supplementary 
policy in respect of the property concern- 
ed according as the recovery is in respect 
of non-insurance or under-insurance shall 
be issued by the Government agent on 
receipt of the application correctly filled 
in the said policy being made out so as 
to take effect from the date the amount 
was fully recovered.” 


As provided in paragraph 16, the insured 
person was to bear in respect of such 
claim twenty per cent of the loss or 
damage. It also laid dowr that in case the 
total value of the prope insured ex- 
ceeded the sum insured wunder the policy, 
the insured person was to be considered 
as being his own imsurer for the excess as 
well as for twenty per cent of the sum 
insured, for the purpose əf his bearing a 
rateable proportion of the loss. It is not 
necessary to refer to the other provisions 
of the Scheme. 


17. Upon an analvsis of the rele- 
vant provisions of the Accs and the Sche- 
mes framed thereunder, it is manifest that 
a statutory obligation was imposed upon 
a person carrying on business in India as 
a seller or supplier of goods to take out 


E. B. D. C. of Commerce & Ind. v. C. E. Officer 


[Prs. 16-19] 


a policy of insurance against 
risks relating to insurable goods where the 
insurable value exceeded Rs. 30,000/-. 
Similarly, there was a statutory obligation 
imposed upon the owner of a factory to 
take out a policy of insurance against 
emergency risks in respect of the factory 
owned by him. It was the duty of such 
persons to apply for an insurance policy 
and to deposit the requisite premium. The 
Acts provided for the recovery of premi- 
ums the payment of which had been evad- 
ed; and the Schemes made a detailed pro- 
vision for the procedure to be followed. 


18. The question for consideration, 
however, is, whether,. after the expiry of 
the emergency, it was possible for the au- 
thorities to take action for the recovery of 
the evaded premiums payable under the 
two Acts. The answer to this question 
depends upon the construction of sub-sec- 
tion (3) of Section 1 of the Acts which has 
been already quoted in extenso. As there 
was no notification by the Central Govern- 
ment extending the period during which 
the Acts were to remain in force, the two 
Acts ceased to be in force when the pro- 
clamation of emergency was revoked on 
the 10th of January, 1968. It may, how- 
ever, be noticed that the second part of 
Section 1 (8) contains two provisions. It 
not only declares that the expiry of the 
Acts “shall not affect anything done or 
omitted to be done before such expiry”, 
but also provides that “section 6 of the 
General Clauses Act, 1897 (10 of 1897) 
shall apply upon the expiry” of the Act 
“as if it had been repealed by a Central 
Act”. It is well settled that, in absence of 
some special’ provision to the contrary, 
after a temporary Act has expired, no pro- 
ceeding can be taken under it and it cea- 
ses to have any effect. Though Section 6 
of the General Clauses Act, in terms, has 
no application on the expiry of a tempo- 
rary Act, the second part a. Section 1 (8) 
of the Acts, by a legal fiction, has equated 
the expiry of the Acts, with their repeal 
by a Central Act and has prescrib- 
ed that the provisions of Section 6 of the 
General Clauses Act would be applicable. 
The result is that the expirv of the two 
impugned Acts does not “affect any right, 
privilege, obligation or liability acquired, 
accrued or incurred” under them. 


19. Mr. Rajgarhia, learned counsel 
appearing for the petitioners, in support of 
his contention that no acticn ` could be 
taken under the Acts after the expiry of 
the emergency, relied on a cecision of the 
Supreme Court in Rayala Corporation (P.) 
Ltd. v. Director of | Enforcement, New 
Delhi, ATR 1970 SC 494 and a Bench de- 
cision of the Madras High Court in Stone- 
ware Pipes (Madras) Ltd. v. Union of India, 
AIR 1971 Mad 442. In the Supreme 
Court case, the question for consideration 
was, whether proceedings could be validly 
continued on a complaint in respect of a 
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charge under Rule 132-A (4) of the Defence 
of India Rules. Clause 2 of the Defence 
of Jace (Amendment) Rules, 1965 read as 
under: 


“In the Defence of India Rules, 1962, 
Rule 132-A (relating to prohibition of deal- 

ings in foreign exc oo shall be omitted 
"except as respects things done or omitted 
to be done under that rule.” 


It was contended in that case that the 
language contained in the above clause 
ole only afford protection to an action 
already taken while the rule was in force, 
but could not justify initiation of a new 
roceeding which would not be a “thing 
döne or omitted to be done”, rather it 
would be a new act of initiating a pro- 
ceeding after the rule had ceased to exist. 
This contention was accepted by their 
Lordships of the Supreme Court. On be- 
half of the respondent Director of Enforce- 
ment, reliance was pae upon a decision 
of the Privy Council in Wicks v. Director 
of Public Prosecutions, 1947 AC 862 and 
two other cases, viz., (i) in State of Madhya 
Pradesh v. Hiralala Sutwala, AIR 1959 
Madh Pra 93 and (ii) in J. K. Das Plant 
Manufacturing Co. (Rampur) Ltd. v. King 
Emperor, AIR 1947 FC 38 = 1947 FCR 
141. 


20. Dealing with the decision in 
the case of Wicks, 1947 AC 362, their 


Lordships of the Supreme Court observed; 


“_...That case, however, is `distin- 
guishable from the case béfore us inasmuch 
as, in that case, the saving provision laid 
down that the operation of that Act itself 
was not to be affected by the expiry as 
respects things previously done or omitted 
to be done. The Act could, therefore, be 
held to be in operation in respect of acts 
already committed, so that the conviction 
could be validly made even after the ex- 
piry of the Act in respect of an offence 
committed before the expiry. In the case 


before us the operation of Rule 132-A ‘of 


the D.I.Rs. has not been continued after, 
its commission. The language used in the 
notification only affords protection to things 
already done under the rule, so that it 
cannot permit further application of that 
‘rule by instituting a new prosecution ` in 
respect of something already done. The 
offence alleged against the accused in the 
present case is in respect of acts. done by 
them which cannot be held to be acts 
under that rule. The difference in the 
language thus makes it clear that the prin- 
ciple enunciated by the Privy -Council in 
the case cited above cannot apply to the 
notification with which we are conerned.” 


21. With respect to the case of 
Madhya Pradesh High Court, AIR 1959 
ae Pra 98, the Supreme Court said as 
ollows: 


“_.. but, there again, the accused was 
sought to be prosecuted for an offence 
punishable under an Act on the repeal of 


Section 6 ‘of the 


A. I. R. 


which Section 6 of the General Clauses 
Act had been made . applicable. In the 
case before us, Section 6 of the General 
Clauses Act cannot obviously apply on the 
omission of Rule 18382-A of the D.I.Rs. for 
the two obvious reasons that Section 6 
sa | aplies to repeals and not-to omissions, 
and applies when the repeal is of a Cen- 
tral Act or Regulation and not of a Rule. 
If Section 6 of the General Clauses Act 
had been applied, no doubt, this complaint 
against the two accused for the offence 
punishable under Rule 182-A of the D. I. 
R. could have been instituted even after 
the repeal of that rule.” 


22. Again, while referring to the 
Federal Court case, AIR 1947 FC 88, their 
Lordships of the Supreme Court observed 
as under: 


“ ...secondly, the language introduc- 
ed in the amended sub-section (4) of Sec- 
tion 1 of the Act had the effect of making 
applicable the principles laid down in Sec- 
tion 6 of the General Clauses Act, so that 
a legal proceeding could be instituted even 
after the repéal of the Act in respect of an 
offence committed during the time when 
the Act was in force.” 


The Supreme Court has thus made it clear- 
that new and fresh proceedings, after the 
expiry of a temporary Act, can be initiated, 
if the provisions of Section 6 of the Gene- 
ral Clauses Act are made: applicable, or 
the Act itself provides for such a provision. 
The Supreme Court decision, therefore, 
does not support the — contention of Mr. 
Rajgarhia. As I have already pointed out, 
sub-section (8) of Section 1 of the impugn- 
ed Acts provided for the application of 
General Clauses Act. 
Therefore, by virtue of that provision, the 
appropriate authority was quite competent 
to initiate the proceedings under the pro- 
visions of:the Acts. 


23. The Madras case, AIR 1971 
Mad 442 relied upon by Mr. Fajgarhla is 
a direct case. That case related to thé 
Factories Insurance Act. In that case, the 
Chief Enforcement Officer, by his order, 
dated the 24th of March, 1970, had found 
that the petitioner of one of the cases had, 
for the four quarters of 1963, the last quar- 
ter of 1965 and the first quarter of 1966, 
failed to take out cover for the full insur- 
able value of the buildings, with machinery 
and stores etc. He determined the differ- 
ence of the amount payable on account of 
the under-insurance and called upon the 
petitioner to pay a total sum of Rs. 24,000 
and odd within a specified time. The 
Chief Enforcement Officer orted to 
act in exercise of his powers under Section 
11 (1) of the Act. The petitioner of that 
case contended that the Chief Enforce- 
ment Officer had no power to make the 
demand after the revocation of the procla- 
mation of emergency. In the other cases, 
the petitioners had been asked to show 
cause by the Enforcement Officer against 
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. guage and the circumstances. 


_ vive the repeal. 
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determination of the insurable value at 
‘certain sums. The Madras High Court 


took the view that, as the impugned pro- 
ceedings started in those cases after . the 
10th of January, 1968, when the. émerg- 
ency was revoked and the Act ceased to 
operate, they could not be. regarded as 
anything done or omitted to be done be- 


fore the expiry of the Act; nor could the - 


proceedings be regarded as any right ac- 
uired or liability incurred before that 
ate. The petitions were, accordingly, 
e ‘proceedings were quash- 
ed. Veeraswami, C. J. observed in that 
case as follows:— 

“It is clear, therefore, that Section 11 
(1) in the Act is not independent by itself, 
but the determination has to be made in 
accordance with Section 13 of the Scheme 
and also the Third Schedule. That being 
the case, one important feature that emerges 
is, that when in respect of under-insur- 
ance the corresponding premia are recover- 


- ed, the Government agent should send the 


requisite application form to the defaulter 
for completion and return, and a supple- 
mentary policy in respect of the under- 
insurance found should be issued by him 
so that it should take effect from the date 
the amount was fully recovered. That is 
what is contemplated by Section 13 (8) 
of the Scheme. The necessary implication 
of this provision is, “that the War Risks 
should still be there when the supple- 
mentary policy is issued to cover it in res- 
pect of the property insured.” 

While considering the scope of the savin 
under Section 1.(8) of the Act, the learne 
Chief Justice observed : 


“ Whether a right has been ac- 
quired, or liability incurred under the en- 
actment repealed would depend on its lan- 
If the. Act 
had provided that in certain circumstances 
a person shall be liable to a sum of money 
either by way of debt, or to a fine or im- 
prisonment, such liability incurred will sur- 
In: that event, it may be 
open to the court to investigate and deter- 
mine the liability after the repeal. But if 
the incurring of the liability is contingent 
upon determination of facts, and- no such 
determination has been made before the 
Act was repealed, no liability has obvious- 
y been incurred prior to the repeal, and, 
therefore, there will be no saving of such 
liability after the repeal.” ) 
Reference was also made to the decision 
of the Supreme Court in Rayala Corpn. 
(P.) Ltd., AIR 1970 SC 494 and the case 
of S. Krishnan v. State of Madras, AIR 
1951 SC 801 = 1951 SCR 621. Mr. 
Rajgarhia strongly relied upon the observa- 
tions made in. that case which have been 
quoted above. 

24. A contrary view has, however, 
been taken by a Bench of the Andhra Pra- 
desh High Court in Union of India v. 
Thammana Sitaramanjaneyulu, AIR 1971 
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Andh Pra 145. In that case both the Acts 
impugned here were under consideration. 
Identical arguments were raised that, on 
the expriy of the emergency, no action 
could be taken under the provisions of 
the Acts. It was held in that case that 
both under Article 358 of the Constitution 
as well as under Section 1 (8) of the Acts, 
the operation of the Acts was not affected 
by their expiry as respects things previ- 
ously done or omitted to be done. It was 
further held that the rights accrued and 
the liability incurred’ were preserved and 
any investigation, legal proceeding or re- 
medy in regard to them might be initiat- 
ed, continued, or any penalty, forfeiture 
or punishment might be imposed as if the 
temporary Act was repealed by.a Central 
Act. Dealing with the question whether 
the a to recover an evaded premium 
accrued within the meaning of Section 6 
of the General Clauses Act, it was observ- 
ed by Gopal Rao Ekbote, J. as under: 
“68. In’ the instant case, under Sec- 
tion 11 of the Act read with clause 18 of 
the Scheme and 8rd Schedule, the autho- 
rised officer is emer to determine 
ed premia. After its 
determination, it would be recovered as 
arrears of land revenue. ‘The right to re- 
cover an evaded. premium is thus a statu- 
tory right conferred on the Union Govern- 
ment. It may be that a proceeding to 
determine’ the amount evaded may have 
to be taken, but because of that it will 
not be correct to argue that the right to 
recover evaded premia is dependant upon 
the discretion of the authorised officer or 
that it is merely a hope of the Central 
Government to get the amount determined 
and not a right accrued.. The right is 
there. What is required under the Act 
is its quantification and that alone is done 
by the authorised officer. Even assuming 
that in some proceedings the claim of the 
union may not be vented by the autho- 
rised offcer, but that hardly alters the 
real situation. If there are evaded pre- 
mia, there is a right accrued which is pres- 
cribed and can be enforced even after the 
expiry. of the Act.” 


Earlier, his Lordship had made the follow- 
ing observation: 

“ ...It is true that’ because of a deli- 
berate or -unintentional undervaluation of 
insurable property after the expiry of the 
peice of policy, the insured may be ob- 
iged to’ pay evaded premia without there- 
after getting the benefit of any risk which 
was originally involved. But it is the 
insured who has to blame himself for such 
a situation. The statute or even a con- 
tract as seen above creates an obligation 
on the insured to get the property insured 
for a correct insurable amount. If he fails 
to discharge that obligation and if the sta- 
tute makes provision for determination of 
the correct insurable value and permits 
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the determination of evaded premia and 
allows its recovery as arrears of land re- 
venue, we fail to see how these provisions 
would not relate to the subject of insur- 
ance. We do not therefore experience any 
difficulty in rejecting this contention.” 


- 25. . A Bench of the Allahabad 
' High Court in Raja Ram Om Prakash v. 
Union of India, Writ Petn. No. 2261 of 

- 1970, decided .on 16-12-1970 (All) also 
held that, by virtue of the provisions con- 
tained in Section 1 (8) of the Goods Insur- 
rance Act, the appropriate authority was 
competent to take proceedings under Sec- 
tion 8 and paragraph 14 of the Scheme on 
the basis that the Act continued to ope- 
rate for the purpose of such proceedings, 
although otherwise it might have expired. 
In that case, Pathak, J. observed as fol- 


lows:—. 


-  “ _..Jt is immaterial that in some 
cases the period has expired and the goods 
never suffered any loss or damage durin 
that period, so that no risk im the usu 

sense can possibly be said to be in con- 
templation when the insurance policy is 
issued. In those, cases, it would seem that 


the issue of an insurance policy is a mean- . 


ingless or unmnecess act. But regard 
must be had to the “object of Section’ 8, 
which is to recover the premium the pay- 
ment of which has been evaded. The Act 
and the Scheme created an absolute obli- 


gation on persons liable under -it to take. 


out insurance. Any attempt to avoid the 
` statutory obligation was intended to be 
foiled by enacting Section 8. — 


The intention appears to be to put the 
insured in the same position which he 
would have eee if he had applied for 
an insurance po J 
as the law intended him to. In its practi- 
cal consequences, an insurance policy issu- 
ed under paragraph 14 of the Scheme 
stands on the same footing as an insurance 
policy issued under paragraph I1 of the 
Scheme, the essential difference between 
them lying only with regard to the date 
on which they take effect.” 


26. I entirely agree with the views 
taken by the Andhra Pradesh and Allaha- 
bad High Courts and respectfully differ 
from the view taken by the Madras High 
Court. JI, accordingly, hold that there is 
no force in the contention raised on behalf 
of the petitioners that no action could be 
taken against them under the two impugn- 
ed Acts after the revocation of the emerg- 
ency on the 10th of January, 1968. 

27. ° In the  counter-affidavit filed 
in each case on behalf of the respondents, 
it has been stated that the ascertainment 
report and the letter asking the petitioners 

the arrears of premiums 


the petitioners are not agreeable to the 
Enforcement Officer’s assessment, the mat- 
ter would be taken up by the Chief En- 
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icy from the very outset © 


to pay are not 
final. It has further been stated that, if © 
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forcement Officer, Calcutta, to pass neces- 
sary orders under the provisions of the- 
Acts and the Schemes. Thereafter, . the 
petitioners will have a right of appeal to 
the Central Government against the orders 
of the Chief Enforcement Officer. From. 
what has been stated in the counter-afl- 
davits, it is thus clear that no final order 
has been passed against the petitioners as _ 
yet. , 
28. In the result, all the three 
writ applications are dismissed with costs. 
Hearing fee is assessed at rupees one hun- 
dred in each’ case. 

' AKBAR HUSSAIN, 
agree. ” l 


J.:—- 29. F 


Petitions dismissed. 
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=- Bisun Prasad „Mishra, Petitioner v. 
Ja Kant Jha and others, Opposite 
arty. . 


Civil Revn. No. 1842 of 1970, D/- 
14-2-1972, against order of Bankey Bihari 
Prasad, Munsif Ist Court, Monghyr, D/- 
17-8-1970. 


(A) Civil P. C. (1908), S. 11 — The 
order in execution proceedings holding the 
previous deposit made under tbe decree for 
specific performance was not good held 
could not operate as res judicata and de- 
bar the Court on a subsequent objection 
by the judgment-debtor to the execution of 
the decree from holding that the previous 
deposit was good and the decree was exe- 
cutable. (Para 8) 


(B) Civil P. C. (1908), S. 47 — Where 
in pursuance of a decree for specific per- - 
formance the plaintiff deposited the amount 
and subsequently the decree was set aside 
and on remand a second decree was passed, 
the first deposit would enure as a depo- 
sit after the second decree. (Para 9) 


(C) Specific Relief Act (1963),. S. 29 
—— Even if the trial court’s order extending 
time after its expiry for making the depo- 
sit under the decree for specific perform- 
ance was without jurisdiction the exten- 
sion would be valid unless that order was 
set aside and the validity of extension can- 
not be challenged in execution proceedings 


under $. 28. (X-Ref:— Civil P.-C. (1908), 
S. 47). (Para 9) 

(D) Specific Relief Act (1963), S. 28 
-— Extending time for making deposit 


under a decree is not modification of the 
decree and hence even where the original 
decree has merged in the decree of the 
High Court, the court which passed the 
decree can extend the time even after its 
expiry under S, 148, Civil P. C. or im am 
application under S. 28 of the Act. (X- 
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1972 . Bisun Prasad v. Karla Kant (Untwalia J.) [Prs. 1-4] Pat. 323 
Ref:— Civil P. C. (1908), S. 148). AIR decreed by the trial court on the 2lst 
‘1961 SC 882, Rel. on. (Para 10) March, 1959. By this time, Mani Misrain 


(E) Specific Relief Act (1963), 5. 28 
— The power under S. 28 is discret.onary 
end the Court cannot on flimsy grounds 
annul the decree once passed by it and 
.a clear case of default kas to be found out 
for rescinding a contract so as to mullify 
the decree of specific performance. 
(Para 10) 


(F) Civil P. Cc. (1908), S. 115 — 
Where the order of the Court below res- 
cinding the contract under S. 28, Specific 
Relief Act (1963), was based on two >oints 
— Res judicata and lack of jurisdiction to 
extend time, both of wich are erroneous 
- the order becomes an order with an error 
of jurisdiction and can be set aside :nder 


S. 115. ATR 1949 PC 289, Rel on; AIR 
1953 SC 23, Distinguished. (Para 11) 
Cases Referred: Chronological Paras 


AIR 1961 SC 882 = (1961) 3 SCR 
763, Mahanth Ram Das v. Ganga 


Das 

AIR 1953 SC 28 = 1953 SCR 186, 
Keshardeo v. Radha Kissen 

AIR 1949 PC 239 = 76 Ind App 181, 
Joy Chand Lal Babu v, Kamalakshe 
Choudhary 11 


#. C. Sinha and H. K. Banerji, for 
Petitioner; Lal Narayan Sinha and Gune- 
shwar Prasad, for Opposite Party. 


ORDER :— The necessary facts to 
be stated- for the disposal of this civ] re- 
vision application are too many and 2 bit 
complicated. I shall, however,  b-ziefly 
state them. 


2. The petitioner filed Title Suit 
No. 7 of 1948 on the -Oth of January, 
1948, against one Mani Misrain for speci- 
fic performance of contract said to have 
been executed by her in favour of the peti- 
tioner. The consideration money mention- 
ed in the agreement was Rs. 825/-, oct of 
which Rs. 100/- was paid by way of earn- 
est money, and Rs. 225/- was to be paid 
later. Mani Misrain did not execute the 
sale deed, and, hence the suit was filed im- 
leading the subsequent transferees as the 

efendants second party. The suit was 
decreed by the trial court on the 1st ‘uly, 
1950. It directed the plaintiff to deposit 


the balance of Rs. 225/+ within fifteen Jays’ 


of the date of the decree. It is not disput- 
ed that the said sum of Rs. 225/- was 
deposited by challan No. 358 in the name 
of Mani Misrain on the 7th of July, 1350, 
that is, well within the time granted by 
the decree. Finally, however, Second 
Appeal No. 950 of 1951 succeeded in this 
court on the 28th August, 1958: The 
judgments and decrees of the courts below 
were set aside. The case was remitted 
back to the trial court to try the issue of 
legal necessity after giving  opportun-ties 
to the parties to amend their pleadings. 
The issue was tried. The suit was asain 


was dead, and her heirs were substituted 
as defendants first party. Being ignorant 
of the fact that the sum of Rs. 225/- had 
already been deposited on the 7th of July, 
1950, in pursuance of the earlier decree, 
the trial court again directed the plaintiff 
to deposit the sum of Rs. 225/- within. 
one month of the second decree dated the 
21st of March, 1959. This sum, however, 
was not deposited. The matter was bein 
litigated further, and eventually the second 
appeal filed from the lower appellate 
court’s judgment, which affirmed the trial 
court’s judgment dated the 2Ist March, 
1959, was dismissed by this court on the 
16th September, 1964. 


3. In the meantime, the petitioner- 
decree-holder had executed his decree for 
specific performance in Execution Case No. 
88 of 1963. This execution case was levi- 
ed on the 28th May, 1963. Miscellaneous 
Case No. 28 of 1965, which was filed by 
the judgment-debtors in this case on 22-2- 
1965, was however, dismissed for default 
on the llth September, 1965. On the 
3rd January, 1966, the petitioner filed a 
fresh challan in the court seeking its per- 
mission to deposit the sum of Rs. 225/- 
afresh. At his risk, the money was allow- 
ed to be oin on the 5th January, 
1966. One fact may be noticed here that 
on the 15th January, 1966, the judgment- 
debtors filed Miscellaneous Case No. 9 of 
1966 objecting to the execution of the de- 
cree on the ground that the money was not 
deposited in time, and, hence, the. decree 
could not be executed. This miscellaneous 
case was dismissed by the executing court 
on the 13th December, 1966. The judg- 
ment-debtors first party who had filed 
Miscellaneous Case No. 9 of 1966 filed a 
miscellaneous appeal in the lower appel- 
late court, but they subsequently withdrew 
it. The order of the execution court, there- 
fore, holding that the decree was execut- 


able became final. 


4, ‘On the 19th March, 1966, the 
petitioner filed an application in the court 
which had passed the decree for extension 
of time to deposit the sum of Rs. 225/-. 
The said sum, as stated above, had al- 
ready been deposited on the 5th January, 
1966; but a formal order extending the 
time was made by the court on the 26th 
April, 1966. Shortly thereafter, the de- 
fendants first party applied in the court 
for recall of the order dated the 26th April, 
1966, on the ground that it was made with- 
out hearing them as also on the ground 
that the court had no jurisdiction to ex- 
tend the time. This application of theirs 
was rejected by the court below on the 
4th June, 1966. They came up in revi- 
sion to this Court which was numbered as 
Civil Revision No. 854 of 1966. This civil 
revision was dismissed in limine by U. N. 
Sinha, J., as he then was, on the 16th Sep- 
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tember, 1966. Thereafter, 
October, 1966, the defendants first party, 
who are opposite pay Nos. 1 to 3 in 
this civil revision, ed an application 
under Section 28 of the Specific Relief 
Act, 1968 (hereinafter called ‘the Act of 
1963”) for rescission of the contract on the 
basis of which the decree for specific per- 
formance had been made. The court below 
has allowed this application, and, there- 
fore, the plaintiff has come up in revision 
to this Court. . 


5. One more fact may be mention- 
ed here that in Execution Case No. 88 of 
1963 the stand taken on behalf of the peti- 
tioner was that the previous deposit made 
on the 7th July, 1950 was a good deposit; 
but this stand was repelled by order dated 
the 17th December, 1965, passed in the 
execution case. Later on, in the suit when 
the plaintiff filed an. application for exten- 
sion of time and after the time was ex- 
tended by order dated the 26th April, 1966, 
the court while rejecting the a plication 
of the other side for recall of that order 
held on the 4th June, 1966 that even the 
previous deposit was a poog deposit and 
the deposit made on the 5th January, 
1966, could: also well be accepted- by ex- 
tension of time. i 


6. . The learned Munsif in the im- 
pugned order has taken 
order dated the 17th December, 1965, ope- 
rated as res judicata between the parties 
on the question whether the previous depo- 
sit could be held to be a valid deposit and 
that the court had no poieni to ex- 
tend the time as it did by its order dated 
the 26th April, 1966. In that view of the 
matter, the court below has taken the view 
that the plaintiff-purchaser did not pay the 

urchase money within the period allowed 


y the decree, and, hence, the contract was ` 


fit to be rescinded; and, it has been res- 
cinded. 


7. In support of the order of the 
court below, Mr. Lal Narayan Sinha, 
learned counsel for the opposite party, sub- 
mitted some additional points, and, they 
are the following, namely, (1) that Section 
28 of the Act of 1963 was not a plicable 
to this case, but the substantive law -en- 
grafted in Section 85 of the old Specific 
Relief Act of 1877 (hereinafter calle 
Old Act, 1877) governed it; (2) that time 
could not be extended by the trial court 
as its decree had merged in the decree of 
this court in the second appeal when it 
was dismissed on the 16th September, 
1964; and (8) that the trial court had no 
power to extend the time. Learned couin- 
-sel further: submitted that in any view of 
the matter there is no error of jurisdiction 
in the order of the court below and this 
civil revision should be dismissed. 


8. In my opinion, the order dated 
the 17th December, 1965, did not operate 
as rés judicata on the question as to whe- 
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the view that the. 
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ther the previous deposit could inure ag 
a deposit after the decree dated the 2Ist 
March, 1959. the execution case, such 
an order was made; but, finally, as I have 
said above, Miscellaneous Case No. 9 of 
1966 was dismissed on the 138th December, 
1966, on the ground that the decree was 
executable, and there was no default on 
the part of the decree-holder. Moreover, 
in the order dated the 4th June, 1966, it 
was held that the previous deposit also 
was a good deposit; and, if the order dated 
the 17th December, 1965, could not be 
ressed into service for bringing about a 
ar of- res judicata when the order dated 
the 4th June, 1966 was passed, it could 
not be pressed into service for the same 
ater, because the second order 
ated the 4th June, 1966, would operate 
on the principles of constructive res judi- 
ee asa bar on the point of res judicata 
o. 


9. But, I do not propose to rest my 


judgment merely on the ground that the 
first ag eae was a Bee cop The 
second so a good one. Sec- 


P was 
tion 28 of the Act of 1968, permits the 
deposit to. be made within such further 
period as the court may alow the time 
even after its expiry. The court did allow 
time by order dated the 26th April, 1966. 
The defendants first party did not come up 
in revision. to this Court from that order, 
If that order was without jurisdiction, it 
ought to have been recalled. They asked 
the court below to recall it, but the court 
below refused to dò so by its order dated 
the 4th June, 1966. The defendants first 
party came up in civil revision; but the 
civil revision was dismissed in limine. The 
effect of these proceedings is that the ex- 
tension of time eae by the court below 
remained a valid extension and could not 
be challenged in this proceeding under 
Section 28 of the Act of 1963. The view 
of the court below in that regard is erro- 


-Deous. 


10. . Coming to the additional 
points urged by Mr. Lal Narayan Sinha, I 
am of the opinion that none of them is 
sound. When the time for payment of 
money is extended, it does not mean a 
modification of the decree. The trial court 
had power to extend the. time, and the 
expression “such . further period as the 
court may allow” would mean the court 
which had passed-the decree, or, where 
the application under Section. 28 of the 
Act of 1968, is filed. The court had power 
under Section 148 of the Code of Civil 
Procedure to extend the time even after 
its expiry vide the case of Mahanth Ram 
Das v. Ganga Das (AIR 1961 SC 882). In 
my opinion, the terms of Section 85 of 
the old Act, 1877, are not applicable. If 
that be so, the application filed in Title 
Suit No. 7 of 1948 would be misconceiv-~ 
ed as under Section 85 of the old Act, 
1877, a separate suit is necessary. Under 
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the new Act of 1968, a separate suit is 
necessary if the case is covered by Section 
27 of the said Act; but an application in 
the same court which had ‘passed the de- 
cree is maintainable under Section 28 of 
the Act of 1963. Even assuming , that 
Section 85 of the old Act, 1877, was appli- 
cable, it is clear that the purchaser di 
not make any default. It is difficult to 
take the view on the facts and circumstan- 
ces of this case that the purchaser was in 
default. The first decree was complied 
with in time, and the second decree as we 
was complied with within the extended time. 
It is to be emphasised that the power 
under Section 28 of the Act of 1968, or 
under Section 35 of the old Act, 1877, is 


a discretion one. The court on 
grounds could not exercise its power an 
annul the decree, once passed by it. 


clear case of default has to be found out 
in order to give relief of rescission of con- 
tract so as to nullify the decree of specific 
performance. On the facts of this case, I 
am clearly of the opinion that no such 
case could be made out, nor could any 
be found by the court below. 


11. Since the order of the court 
below, as I have said above, is based upon 
two points— res judicata and lack of juris- 
diction, both of which, in my opinion, are 
erroneous, the order becomes 
with an error of jurisdiction vide the case 
of Joy Chand Lal Babu v. Kamalaksha 
Choudhary, AIR 1949 PC 289. By taking 
an erroneous view on the point of res judi- 
cata and lack of jurisdiction in extending 
the time, the court below has exercised the 
jurisdiction under Section’ 28 of the Act 
of 1968 wrongly and this is aca an 
error of jurisdiction. The principle decid- 
ed by the Supreme Court in Keshardeo. v. 
Radha Kissen, AIR 1953 SC 28, on which 
reliance was placed by learned counsel for 
the opposite party, is not applicable to the 
facts of the instant ‘case. 


12. In the result, I allow the ap 
plication in revision, set aside the order 
of the court below and dismiss the appli- 
cation filed by opposite party Nos. 1 to 
8 under Section 28 of the Act of 1963. 
In the cricumstances, I shall make no order 
as to costs. 
' Application allowed. 
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an order . 


defendant No. 1. 


Andhi Kuer v. Rajeshwar Singh (S. P. Sinha J.) [Prs. 1-2] Pat. 325 


(A) Evidence Act (1872), Ss. 101-104 
~~ Burden of proof to show whether ea 
particular document was executed by 
pardanashin lady —— Burden shifts on the 
plaintiff when defendant refutes the alle- 

ations of plaintiff by saying that the lady 
ad fullest capacity to understand the 
transaction. 


The expression “Pardanashin” has not 
to be confused with a lady observing 
arda. A lady observing parda may ‘not 
e a pardanashin lady in the legal sense 
of the term. The term “pardanashin lady” 
is not a term of art. It has special legal 
significance as one who is unable to under- 
stand the transaction by virtue of the man- 
ner in which she has been brought up. 
If, therefore, the plaintiffs alleged that the 
lady was a pardanashin lady and the de- 
endants refuted it by saying that the said 
lady had the fullest capacity to understand 
the transaction, it would amount to denial 
by necess implication that the lady was 
not a pardanashin lady. Once it is so 


denied it will lie upon the plaintiffs to 
prove that the lady was in fact a parda- 
nashin lady. (Para 9) 


(B) Evidence Act (1872), S. 32 (7) — 
Statement of dead person relating to au- 
thority to adopt recorded in adoption deed. 
= Admissibility —- Statement is admissible 
under S. 32 (7) and also under S. 32 (3) 
being statement against the interest of the 
dead person making it — (X-Ref:— Sec 
tion $2 (3)). (Para 9) 
Cases Referred: Chronological Paras 
AIR 1968 SC 1208 = (1963) 1 SCR 

456, Mst. Kharbuja Kuer v. Jang- 


bahadur Rai 6, 8 
AIR 1980 PC 79 = 57 Ind App 14, 

Dal Bahadur Singh v. Bijai Baha- . 

dur Singh 6, 11, 21 


g 
(1869) 13 Moo Ind App 419 = 14 
Suth WR 7 (PC), Geresh Chunder 
‘Lahoree v. Mst. Bhuggobutty 
Debia 
.. ©. Sinha, Sidheshwari Prasad, 
Ramanandan Prasad I, and Naresh Kumar 
Sinha, for Appellants; Om Prakash Ran- 
wal, Brajesh Chandra Verma, N. N. Sahay . 
and Jadunandan Prasad, for Respondents. 
S. P. SINHA, J.:— This appeal is by 
the plaintiffs and the cross-objection is by 
Having heard the par-` 
ties and considered the pros and cons of 
the matters, in my opinion, neither of them 
have any merit and consequently both 
have to be dismissed for the reasons which 
I am presently ‘giving. l 
2. In order to appreciate the con- 
troversy between the parties, it would be 
relevant to give a short genealogy: 


(See short genealogy on next page) 

Rajeshwar Singh, defendant No. 1, 
was adopted on the 25th July, 1949 by 
Mt. Barti Kuer, defendant No: 8, as a son 
to Dhanraj Singh, for which a deed of 
adoption, duly registered was executed on 
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Mera Singh. 





| 
Dhanraj ia Ta Barti Kuer (D. 3) 


| 
Dular Singh (died 
during the life 
time of his father) 
Mt. Phoola Kuer (D. 4). 


Smt. Ahdhi Kuer 
(PIE. 1) 


the 24th February, 1950. It is this adop- 
tion which has formed the subject-matter 
of the suit, the plaintiffs being Smt. Andhi 
Kuer and Smt. Shampati Kuer, the two 
daughters of Dhanraj Singh. The plain- 
tiffs’ case was that Mst. Barti Kuer was a 
pardanashin and simpleton lady who had 
no capacity to understand the transaction. 
Jagu Singh, the father of defendant No. 1 
was a clever man and it was he who 
fraudulently and surreptitiously prevailed 
upon Mst. Barti Kuer and got a deed of 
adoption executed in favour of one of his 
sons. According to the plaintiffs Mst 
Barti Kuer was not allowed to know the 
contents of the deed and yet she was made 
to execute it. The plaintiffs stated that 
they got knowledge about the execution of 
the said deed on the 25th of November, 
1960 from Shri Harinandan Singh, Sar- 
panch of village Kurkuri, the village to 
which Mst. Barti Kuer, ber husband and 
Rajeshwar Singh belong. . 


In the. plaint, as originally filed on the 
16th December, 1960, the plaintiffs sought 
a declaration that the dea of adoption 
dated the 24th February, 1950 was ilegal, 


invalid, null and void and not binding 
upon the heritage of Dhanraj Singh or 


upon the plaintiffs and further, defendant 
No. I was not the adopted son of Dhan- 
raj Singh. As stated earlier, Mst. Barti 
Kuer was made a party defendant to the 
suit as defendant second party. On the 
28rd December, 1962, during the pend- 
-ency of the suit, Mst. Barti died and there- 
after the plaintiffs claimed a further relief, 
namely, that of being put in possession 
over the properties described in Schedule 
l of the plaint after dispossessing Rajesh- 
war Singh and his minor son who were 
defendants first party to the suit. There 
was another defendant, namely, the widow 
of the pre-deceased son of Dhanraj Singh, 
who was defendant third party to the suit. 
Defendant third party, . however, neither 
appéared nor contested the suit. I find 
that Mst. Barti Kuer, defendant No. 8 
also did not file any written statement. 
Thus, it was a contest between the plain- 
tiffs on the one hand and the defendants 
first party on the other. 


3. The defence was that since 
Dhanraj Singh had none to propagate his 
line of descent and to offer oblation after 
his death, he had decided to adopt defen- 
dant No. 1 as his son. He, however, 


| 
Ayodhya Singh 


tion 


l 
Lachhman Singh. 
l Jagu Singh 


Í 
. Smt. Shampati l 


Rajeshwar Singh (D. 1.) 

Minor Jitan Singh (D. 2) 

could not do so due to his sudden death, 
but all the same he had authorised his 
widow, the said Mst. Barti Kuer to adopt 
defendant No. 1 as his son. In pursu- 
ance` of the authority given by Dhanraj to 
his wife, Mst. Barti, the latter adopted 
defendant No. 1 on the 25th July, 1949, 
for which she executed and registered a 
deed of adoption dated the 24th February, 
1950 and adopted the defendant after 
performing the due rites and ceremony in 
connection with the adoption. It was fur- 
ther stated that the allegation that it was 
Jagu Singh, the natural father of defendant 
No. 1, who fraudulently prevailed upon 
Mst. Barti Kuer and got his son adopted 
without letting her know about the con- 
tents of the deed of adoption, was wrong 
and false. According to the defendant, 
the deed of adoption was executed by 
Mst Barti Kuer by her free will and voli- 
tion and at her instance. The deed had 
been duly read over and explained and it 


was only after fully understandin the 
contents of it that she executed and regis- 
tered it. Since the defendant No. 1 had 
acquired full right and title as the son of 


Dhanraj Singh over his properties and had 
also come in possession of them during the 
lifetime of Barti Kuer and was continuing 
in possession, the plaintiffs had no right 
to challenge the adoption and to claim 
pen over the properties legally in- 
erited by him. 


4. In the light of the 
pleadings, the trial court framed 
two issues: 


(1) Issue No. 8: “Is the deed of adop- 

ated 24-2-50 fraudulent, illegal, in- 
valid, void and not binding upon the plain- 
tiffs being the heirs o ate Dhanraj 
Singh?” 


alia 


inter 


(2) Issue No. 4: “Is defendant No. 
1 the adopted son of Dhanraj Singh de- 
ceased?” 


On reading issue No. 8, I got an impres- 
sion that the trial court contrary to law, 
had put the onus on the plaintiff to prove 
that the deed of adoption was vaid and 
illegal. J; however, find that notwithstand- 
ing the terminology of issue No. 8, the 
trial court did not mislead itself, rather it 
put the burden of proving the validity of 
the adoption deed on the defendant. The 
trial court observed—~ 


aforesaid _ 
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“Both parties have adduced oral and 
documentary evidence in gies of their 
respective contentions and the question of 
onus becomes merely academical one in 
such a case and the whole questior has 
to be judged on the basis of relevanz cjr- 
cumstances and conduct of the parties both 
before and after the adoption and attend- 
ant and antecedent circumstances of the 
like which may exist in a particular case 
and which might tend to either strengthen 
or weaken the probabilities of the alLeged 
adoption having taken place....”. 

The trial court further observed—— 


“I agree with the contention of the 
learned counsel appearing on behalf of the 
plaintiffs that the deed of adoption cannot 
confer any right upon Rajeshwar and that 
factum of adoption has to be proved nde- 
pendently and unless it is shown that Barti 
took him in adoption under. the direction 
of her husband and the ceremony of adopt- 
ion took place in which Jagoo offerec his 
son to Barti and the latter accepted him 
as adopted son, Rajeshwar cannot be de- 
clared to be adopted son.” 


The trial court after going through the 
documentary and oral evidence on the re- 
cord .found that Rajeshwar Singh, defen- 
dant No. 1, was the adopted son of Dhan- 
raj Singh and the deed of adoption cated 
the 24th February, 1950 was legal and 
validly executed and therefore binding up- 
on the plaintiffs. g 


Coming to the relief to which the 
plaintiffs were entitled, the trial court ob- 
served that Dhanraj Singh died iñ the 
year 1942 but his widow died on 
98-12-1962 after the passing of the H ndu 
Succession Act, 1956 and as such Mst 
Barti Kuer had half share in the the pro- 
perty of Dhanraj Singh. The trial court 
thus decided that in the half share of Mist. 
Barti Kuer the plaintiffs would be enttled 
to two-third share and Rajeshwar Sgh 
would be entitled to one-third share. 


53. _ The- plaintiffs have filed the 
appeal against that part of the relief waich 
has been disallowed to them and defendant 
No. 1 has filed the cross-objection agzinst 
the relief granted to the plaintiffs. l 


6. Mr. Sinha, app anig for the 
appellant, submitted that the definite case 
of ‘the plaintiffs was that Mst. Barti Fuer 
was a pardanashin lady as stated in. para- 
graph 4 of the plaint which part of the 
leading had not been controverted by the 
efendants. and that since Mst. Barti Kuer 
was a pardanashin lady, by virtue of the 
ratio laid in the case of Mst. Kharbuja 
Kuer v. Jangbahadur Rai, AIR 1963 SC 
1208, the onus lay upon the defendants 
to prove that the document of adop-ion 
obtained from Mst. Barti Kuer was culy 
executed with all consciousness about its 
implication. According to Mr. Sinha, on 
the basis of the evidence on the reeerd, 
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- such a conclusion, being vali 
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the defendants had failed to discharge that 
onus and consequently the suit ought to 
have been decreed. It was further sub- 
mitted that the evidence with regard to 
the authority to adopt Wee been given 
by Dhanraj Singh to his wife Mst. Barti, 
was so meagre that it could not be relied 


upon. There was only one witness in 
this respect, namely, Ramanand Sin 
(P.W. 4). Moreover, adoption if at 


validly made, having been made after a 
lapse. of over seven years from the date on 
which the alleged authority to adopt was 
given by Dhanraj Singh to Mst. Barti 
Kuer, the evidence on adoption required 
strict scrutiny. Mr. Sinha cited the deci- 
sion of the Privy Council reported in the 
case of Dal Bahadur Singh v. Bijai Baha- 
dur Singh, AIR 1980 PC 79, in this res- 
pect. According to Mr. Sinha, therefore, 
taking an overall view of the matter the 
defendants ought to have been held as 
having not established their case and con- 
sequently the plaintiffs’ suit ought to have 
been decreed. 

7. Learned counsel, appearing for 
the defendant-respondents, submitted that 
in view of the averments in paragraph 5 
of the written statement filed by defendant 
No. 1° the allegation that Mst. Barti was 
a pardanashin lady had been, by necessary 
implication refuted. Moreover on the basis 
of the evidence of one of the plaintiffs it- 
self, it was fully established that the said 
Mst. Barti Kuer was not at all a parda- 


nashin lady. It'was submitted that the 
expression “Pardanashin” has a special 
legal significance, as a lady who holds by 
the parda system, has an imperfect know- 


ledge of the world and who is unable to 
fend for herself. Thus, although, parda- 
nashin lady was a privileged class having 
been given special protection under the 
law, every lady who observed parda, 
though loosely described as “Pardanashin” 
was not a pardanashin lady in the legal 
sense of the term. In the case of Mst, 
Barti it was submitted that she was not 
a pardanashin lady in the legal sense of 
the term. In this respect reference was 
made to the evidence of one of the plain- 
tiffs and also to the other witnesses on 
théir side, besides several documents exe- 
cuted by Mst. Barti Kuer, the due execu- 
tion of which had not been denied by the 
plaintifs. Having regard to the evidence 
on the record, learned counsel for the de- 
fendants submitted that the trial court had 
nohy come to the conclusion that .the 
adoption was valid in all respect and that 
and proper, 
must be confirmed. 

8. I will not deal with the cross- 
objection by defendant No. I at this stage. 
I will do so after deciding the matters 
arising in the appeal. 

9. On the basis of the arguments 
made on behalf of the parties, the ques- 
tions which require to be considered are:— 


$28 Pat. [Pr. 9] 


1. Whether Mst. Barti was a Parda- 
nashin lady and had executed the deed of 
adoption with full consciousness about its 
implications. 

2. Whether there , was 
Mst. Barti Kuer from her deceased husband 
to adopt a son to him; an 

8. Whether the factum 

had been duly proved. 
I need not pause to consider the. question 
of onus as to whether it lay upon the de- 
fendants or upon the plaintiffs to prove 
that the adoption was valid or invalid be- 
cause in this case, both the parties have 
adduced oral and documentary evidence in 
support of their respective claims and now 
the question has. to be decided on an ap- 
preciation of such evidence. I need not 
also pause to consider that in case a docu- 
ment is executed by a pardanashin lady 
the burden to prove its due execution 
would always rest upon the person who 
seeks to sustain the transaction evidenced 
by it. He has to establish that the tran- 
saction was entered into by the pardanashin 
lady after clearly understanding the nature 
and implications of the transaction. The 
Supreme Court in the case of Mst. Khar- 
buja Kuer, AIR 1968 SC 1203, referred 
to above, has. settled the Jaw in this res- 
pect. It has been observed:— . 

.“_...In India pardanashin ladies have 
been given a special protection in view 
of the social conditions of .the times; they 
_are presumed to have an imperfect know- 
ledge of the world, as, by the ate Sys- 
tem they are practically .excluded from 
social intercourse and communion with the 
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of adoption 


ae to a pardanashin lady it 
was observed by reference to the decision 
in the case of Geresh Chunder Lahoree v. 
Mst. Bhuggobutty Debia, (1869) 18 Moo 
Ind App 419 (PC):— 

“...that as regards document taken 
from pardanashin women the court has to 
ascertain that the party executing them 
has been a free agent and duly informed 
of what she was about. ‘The reason for the 
rule is that the ordinary presumption that 
a person understands the document to 
which he. has affixed his name does not 
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pee the due execution 
y a pardahnashin lady would lie on re 


person who seeks to rely on it for 


claim. These principles are salubrious prin- - 


ciples which a court has always to bear in 
mind while dealing with transactions to 
which a pardanashin lady was a _ partv. 
Necessarily, therefore, where the plaintiff 
alleges that the, document was executed by 
a pardanashin lady but the defendant is 
able to prove that notwithstanding such an 
allegation in the plaint, the lady could 
not be deemed to be, a pardanashin lady, 
the legal protection to the lady in such a 
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authority to. 


A. I.R. 


case would vanish. In the instant case, 
therefore, it has to be decided as to whe- 
ther Mst. Barti Kuer w a pardanashin 


` 


lady. . 

As stated by me earlier, in para- 
aph 4 of the plaint, Mst. Barti Kuer has 
een described as a pardanashin lady. It 

is stated that she “is an old, illiterate and 
simple villager and pardanashin lady and 
has‘ no capacity to understand transaction 
.... > Defendant No. 1 in paragraph 5 of 
his written statement has stated— “That 
the allegations contained in para 4 of the 
pan is false and concocted. It is entire- ` 
y false to say that Mst. Barti is an old 
and simple villager and has no ca ad 
to ‘understand transaction.....”.- Althou 

it is argued on . behalf of the plaintiffs ap- 
pellants that the pene Da paragraph 4, 
relating to the pardanashin character of 
Mst. Barti Kuer has not been specifically 
denied by the defendant, I think, the argu- 
ment: is unacceptable. The expression 
“Pardanashin” has not to be confused with 
a lady. observing parda. A lady observing 
parda may not be a pardanashin lady in 
the legal sense of the term. The term 
“pardanashin lady” is not a term of art. 
It has special legal significance as one who 
is unable to understand the transaction by 
virtue of the manner in which _ she has 
been To up. If, therefore, the plain- 
tiffs alleged that the lady was. a pardana- 
shin lady and the defendants refuted’ it by 
saying that the said lady had the fullest 
capacity to understand the transaction, in 
my opinion, it would amount to denial by 
necessary implication that the lady was not 
a pardanashin lady. Once it is so denied 


it will now lie upon the plaintiffs to prove 
that the lady was in fact a. pardanashin 


lady. In this background I now refer to 
the plaintiffs’. witnesses. Plaintiff No. L 
who has examined -. £ as P.W. 12, 
stated that her mother used to raise Joan 
by executing mortgage bonds and that for 
executing such mortgage bond, she used to 
go to the registration office herself. When- 
ever she fell in need of money she was 
able to find out a creditor for “herself and ` 
in case she failed to do so, she used to 
direct Jagu Singh to find out a creditor 
for her. She used to’ go to creditors herself 
and also used to settle the terms on which 
the creditors would give her money. She 
used to pay the rent for the lands her- 
self. She used to supervise the work that 
the labourers were doing in her field and 
used to divide the produce of the land 
herself. Normally the work of Mest. 
Barti’s land cultivation used to be looked 
after by the husband of plaintiff No. 1, 
but if and when he went out Mst. Barti 
Kuer herself looked after the cultivation. 
It was further admitted by plaintiff No. 1 
that her mother never used to consult any- . 
one of them and whenever she had to exe- 
cute a document, she used to do it all 
by herself of her own accord. 
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The conduct of Mst. Barti Kuer as 
described by plaintiff No. I herself, is not 
that of a Pardanashin lady but of a lady 
who was fully capable to undertake res- 
ponsibilities and to enter into transactions 
with fullest consciousness about their im- 
plications. 

Referring to the evidence of the other 
witnesses on behalf of the plaintiffs, P.W. 4 
Harinandan Singh, who is the Sarpanch of 
the village, testified to the fact ‘that when 
he had a talk with Most. Barti Kuer in the 
year 1960 she was fully capable of under- 
standing things. Similarly, P. W. 8 Ram 
Prasad Thakur, described Most. Barti Kuer 
as a clever lady. P. W. 11, Misri Singh 
went to the length of saying that in 
matters concerning cultivation, some time 
he used to take advice from Most. Barti 
and that her neighbours also used to go to 
her. P. W. 14, Ramchandra Singh, who is 
the husband of Plaintiff No. 2, admitted 
that Most. Barti Kuer used to look after 
her affairs herself. She used to pay rent, 
chowkidari and also disburse wages to the 
labourers. She herself used to sell grains 
which were in excess of her needs and 
that she continued to look after her affairs 
till she died. I need not refer to the evi- 
dence of the defence witnesses in this res- 
pect because it will serve no further pur- 
pose. 


Apart from the oral evidence, there 
are documents executed by Most. Barti 
Kuer herself such as Ext. B (1), a sale deed 
executed by Most. Barti Kuer for herself 
and as guardian for Rajeshwar Singh, the 
adoptee; exhibit B, a rehan deed executed 
by Most. Barti Kuer for herself and as 

ardian of Rajeshwar Singh in favour of 
Faldhari and Ext. C, a sale deed dated 
25-5-1954. The plaintiffs have not tried to 
‘avoid these documents on the ground on which 
they have tried to avoid the adoption deed. 
On the contrary, plaintiff No. 2, while de- 
posing as P. W. 18, admitted the due exe- 
cution of another Jarpeshgi in favour of 
' Ramashrey by Most. Barti Kuer as a genu- 
ine document. 


10. Having regard to the evidence 
discussed above, it must be held that Most. 
Barti Kuer was not a lady who could be 
called a pardanashin lady in the sense in 
which the said term is understood in law. 
Having come to the conclusion that Most. 
Barti Kuer was nota pardanashin lady in the 
legal sense of the term and she having 
executed the deed of adoption, the ques- 
tion as to whether the deed was executed 
with full consciousness about its implica- 
tions .no more requires to be proved by the 
defendants. The deed is there and the 
execution is admitted by Most. Barti Kuer 
and I may add that in that document the 
Registrar has not described the executor 
-as a Pardanashin lady; the document is a 
valid document unless it can be proved 
that Most. Barti Kuer neither had the autho- 
rity from her husband to adopt defendant 
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No. 1 nor had she actually adopted de- 
fendant No.: l-as a son. 


Il. Now on the question of autho- 
rity to adopt, although Mr. Sinha has urg- 
ed that the solitary evidence on this point 
is that of D. W. 4, but I find that besides 
D. W. 4, D. Ws. 7. and 8 are also wit- 


nesses on that point. D. W. 7 is the typist 
who typed a petition filed by Most. Barti 
Kuer in Title No. 46/19 of 1943 seek- 


ing transportation of Rajeshwar Singh from 


the category of plaintiffs to the category 
of defendants. This petition is 
exhibit D. It is stated therein 


“That during his lifetime the husband 
of the petitioner was completely ready & 
prepared to adopt Rajeshwar Singh, plain- 
tiff No. 3 after aking him from his father, 
Jaggu Singh but suddenly he fell ill seri- 
ously and so he directed the petitioner to 
adopt, plaintiff No. 8, Rajeshwar Singh in 
case he would die.” 

P. W. 7 stated that the above statement 
was mentioned in the said petition at the 
instance of Most. Barti Kuer. P. W. 8 is 
the nephew of the family purohit of Most. 
Barti. He stated that Most. Barti Kuer 
called him and asked him -to send his 
uncle and when he asked the purpose, she 
stated that as per the order of her late 
husband she had to adopt Rajeshwar Singh. 
She wanted. to know the auspicious date 
for such adoption. D. W. 4, even accord- 
ing to the learned counsel for the appel- 
lant, has admittedly testified to the autho- 
rity which Most. Barti’s husband gave to 
her to adopt a son for him. It is, how- 
ever, urged that the testimony of this wit- 
mess was unreliable because he was a 
witness of the type of an omnibus witness 
testifying to everything that was necessary 
to prove the validity of the adoption. In 
my opinion, such a criticism “is wholly be- 
sides the point. On reading the deposition 
of P. W. 4, it cannot be said that he was 
in any way interested in putting forth what 
was not true or attempting to establish a 
case which was not true. He is a witness 
uninterested in Rajeshwar Singh or Most. 
Barti Kuer and he has truly described the 
situation under which he got a first hand 
knowledge of the authority conferred on 
Most. Barti Kuer to Boor Rajeshwar Singh. 
He is not a member of Rajeshwar’s family 
nor in any way interested in the proper- 
ties of the family. He is a caste man of 
Most. Barti Kuer and he often used to go 
to Dhanraj Singh during his lifetime. It 
was he who called-the Vaidya when Dhan- 
raj Singh fell ill and it was in his presence 
that Dhanraj Singh authorised Most. Barti 
Kuer to adopt Rajeshwar Singh as his son. 


The fact that Most. Barti Kuer had 
been conferred with the authcrity to adopt 
Rajeshwar Singh is mentioned in the deed 
of adoption itself (Ext. 4). The statement 
relating to the authority to adopt recorded 
in Exhibit is an admissible statement in 
terms of Sub-clause (7) of Section 82 and 


$30 Pat, [Prs. 11-15] Andbi Kuer v. Rajeshwar Singh (S. P. Sinha §) 


statement 


also sub-clause (8) thereof bein 
ead person 


against the interest of the 
making it. 

Mr. Sinha, at this stage, referring to 
the decision of the Privy Council in AIR 
1980 PC 79, submitted that the said state- 
ment would not be admissible under 
Clause (8) of Section 32 because Most. 
Barti Kuer was at the fag end of her life 
and if after a lifetime enjoyment of her 
husband’s properties she wanted to change 
the line of inheritance it would not be: a 
statement against the pecuniary or proprie- 
tary interest of Most. Barti Kuer. 


The case of the Privy Council was 
one in which the husband had given the 
authority to adopt to his wife a son to him 
in the year 1860 and the wife adopted a 
son on the 6th October, 1914, i. e, after 


a lapse of 54 years, herself dying in Octo- 
r 


er those cir- 


ber, 1915. It was only un 
cumstances that the privy council observed 
that if after life long enjoyment of her 
husband’s . property the widow desires at 
the end to pass it on to her relations, 
and for the purpose she goes on to adopt 
her grandson it was not a statement of a 
dead person admissible under Section 82 
(8) of the evidence Act. 


12. In the case before me Dhan- 
raj Singh died in the year 1942, the 
adoption took place in July, 1949 and the 
deed of adoption was executed on 24th 
February, 1950, Most. Barti Kuer lived 
even after the deed of adoption for a 
period of 12 years, she having died on the 
23rd December, 62. On the facts of 
this case the ratio of the case referred -to 
by Mr. Sinha does not apply. The state- 
ment regarding the authority to adopt made 
in Exhibit 4 was, therefore, admissible. 

13. Thus, in view of the oral and 
documentary evidence, I think, the trial 
court rightly held that Most. Barti Kuer 
had authority from her husband to adopt 
Rajeshwar Singh as a son to her deceased 
husband. 

14, The next question is with re- 
gard to the factum of adoption. 

Learned counsel for the appellants 
submitted that if Mostt. Barti Kuer had 
had the authority to adopt Rajeshwar Singh 
there was no reason for delaying the adop- 
‘tion. The delay cast. a doubt upon the ac- 
tual adoption. 

Now in this respect, I find that soon 
after Dhanraj’s death litigations ensured for 
a partition of the properties: left by Dhan- 
raj Singh. Such ` litigations got finally 
settled some time in the year 1947 and it 
was only thereafter that Most. Barti Kuer 
felt relieved to adopt Rajeshwar Singh. 
These facts emerge by reading Exhibit 5 
which is the plaint in Title suit No. 46/19 
of 1948 and Exhibit 7 fa), the order sheet 
of the title appeal, the title appeal havin 
been finally disposed of on the 17 
March, 1947. 


by Most. Barti Kuer, 


A.L R. 


- Quite apart from the fact that the- de- 
lay in adopting has been satisfactorily ex- 
plained, the power to adopt does not ter- 
minate until the lifetime of. the widow. 
She can adopt, if she has the due. autho- 
rity from the husband at any time in her 
lifetime. Thus in my opinion, nothing 
turns upon the fact that although the 
authority to adopt was given in the year 
1942, the adoption was made after a lapse 
of seven years therefrom. 


15. On the question of the factum 
of adoption there is overwhelming evidence 
on the record which goes to prove the ac- 
tual adoption. Before I go into the ques- 
tion of actual adoption, I would cursorily 
state the circumstance which led to the 
adoption. | 


From the genealogical table 
stated at the beginning of this judgment 
it appears that Dhanraj Singh had a son 
Dular Singh, but he had predeceased him. 
Dhanraj Singh was, therefore, left with 
no son. He had daughters no doubt, but 
during Dhanraj’s lifetime he had not been 
blessed with a grandson from any of his 
daughters. From the evidence of P. W. 14, 
the husband of Shampati Kuer, it appears 


_that plaintiff No. 2, Shampati Kuer gave 


birth to a son who was named Rameshwar 
but this must be after Dhanraj’s death. 
According to P. W. 14, Rameshwar was 
aged two years only at the time of Dhan- 
rajs death. -P. W. 5, however, stated that 
Rameshwar died at the age of 12 years 
and that it was now four years past since 
the boy had died. In other words if the 
boy had been alive he would have been 
16 years of age, on the 14th June, 1965 
when this witness was deposing. This 
would mean that Rameshwar would have 
been born: some time in the year 1949 
whereas Dhanraj Singh died in the year 
1942 itself. Moreover there is no mention 
in the plaint of the existence o 
ay Nati to Dhanraj Singh during his life- 
e. 


- Thus Dhanraj Singh’s only son was 
dead and he had no grandson either. 
Rajeshwar a grandson of his brother was 
born and his mother died a few years after 
his birth. - There is evidence to show that 
Rajeshwar’s house and Dhanraj’s house 
were adjoining to each other. Rajeshwar 
Singh being a close agnate of Dhanraj, he 
was being looked after by Most. Barti 
Kuer and it was natural under such cir- 
cumstance that if an adoption had to be 
made the choice would Fall on Rajeshwar 
Singh. These facts are available from the 
evidence of D. W. 8, and D. W. 4. Then 
on the question as to whether, Rajeshwar 
Singh, was actually adopted besides the 
evidence of the defendant’s witnesses, spe- 
cially of D. Ws. 1,-2, 8, 4 and 8, there 
are documents which go to prove that 
Rajeshwar Singh had actually been adopted. 
Those documents 
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consist of sale deeds and Rehan deeds exe- 
cuted by Most. Barti Kuer for herself and 
as guardian of her adopted son Rajeshwar 
Singh, Exhibits B, B (1), ©, C (1); Petition 
filed by Most. Bart? Kuer for transposition 
of Rajeshwar Singh from the category of 
the plaintiff to the category of defendant, 
which she herself was, on the ground that 
Rajeshwar had since been adopted by her 
Ext. D). The orders on the said petition 
Ext. D} are Exts. E and E 
Ext. E (1) the transposition was allowed. 
Then there is the deposition of Rajeshwar 
Singh’ himself in a 107, Cr. P. C. proceed- 
ing filed by the ‘plaintiff, marked as 
Ext. 6, in which Rajeshwar Singh had stat- 
ed that he had been acopted by Most. 
Barti Kuer, wife of Dhanraj Singh and 
‘that he had got eleven Eighas of land, of 
which he was in possessicn. There is also 
exhibit 7 which is the ozder of the court 
passed in the 107 proceeding, in which the 
court, while narrating the facts, had stated 
that Rajeshwar Singh got eleven Bighas of 
land from Most. Barti Kuer. These docu- 
ments were noticed by the trial court also 
and | fully agree with the observations 
made by the said court that— 


eas chit Had there teen no adoption 
it was not expected of her to get Rajesh- 
war Transposed from the category of the 
plaintiff to her own side. By so doin 
she was incurring a grave risk to herselt 
because the property of her husband which 
she was to enjoy exclusively hence forward 
had to be shared by Raj2shwar and it is 
against human course of conduct that one 
would be so magnanimous as to share her 
exclusive property with the neighbours 
son. 


I fully endorse this observation. 


16. Mr. Sinha, abpearing for the 
appellants, referred to Exts. 1 (a) and 6. 
Exhibit 1 (a) is an entry in the admission 
register of the school, in which Rajeshwar 
Singh was admitted on the 22nd Janu- 
ary, 1951, e. g., after his adoption. In this 
document under the column meant for the 
signature of father or guardian, the signa- 
ture was that of Babu Jaggu Singh, the 
natural father of Rajeshwar Singh. Similar- 
ly in exhibit 6 Rajeshwar Singh, while de- 
posing in the 107 matter on the Ist 
June, 1962, gave out his father’s name as 
Jaggu Singh. Mr. Sinha, on the basis of 
these documents, submitted that had 
Rajeshwar Singh been actually adopted in 
the family of Dhanraj Sirgh, there could 
have been no occasion for Rajeshwar Singh 
to describe Jaggu Singh as his father. 


Frankly speaking, I have not been 
able to get at the point. In the school 
certificate the column which has been fil- 
ed in by writing Jaggu Singh’ is a column 
meant for father or guardian. It is not 
known whether Jaggu Signed as father or 
guardian. It cannot, therefore, be vouch- 
safed that Jaggu signed as father and not 
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(1). By- 
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as guardian. In exhibit 6, Rajeshwar 
Singh, no doubt, has given out his father’s 
name as Jaggu - Singh and not Dhanraj 
Singh, but he also candidly stated that he 
had been adopted by Most. Barti Kuer, 
wife of Dhanraj Tei and that he got 
eleven Bighas of land from her. Nothing 
much, therefore, turns on the statement or 
mis-statement regarding the parentage of 
the deponent. 


17. Having regard, therefore, to 
the facts, circumstances and evidence on 
the record, I think it has been fully esta- 
blished on the evidences that Rajeshwar 
Singh, defendant No. 1, was the adopted 
son of Dhanraj Singh and that the deed of 
adoption dated 24th February, 1950 was 
legally and validly executed by Most. Barti 
Kuer after fully understanding the contents 
of the same and in accordance with the 
authority vested in her by her husband, 
Dhanraj Singh to adopt a son to him. In 
this view of the matter the appeal has to be 
dismissed. 


18. Coming now to the cross-ob- 
jection, the objectors grievance is that no 
part of Barti’s property could be decreed 
to be possessed by the plaintiffs. The trial 
court, as stated earlier, held that Most. 
Barti Kuer died after passing of the Hindu 
Succession Act and as such she was en- 
titled to half share in Dhanraj Singh’s pro- 
perty, the other half share being that of 
Rajeshwar Singh and that in such view of 
the law, Bartis share in Dhanraj’s property 
would be divisible in three equal parts, 
1/8rd_ going to Rajeshwar (defendant 
No. 1), Smt. Andhi Kuer (PLE. No. 1) and 
Shampati Kuer (PIF. No. 2) each. The 
trial Court has put certain other limitation 
on the sca s right to possess the pro-. 
perty which will fall to their share. There 
is no grievance on that 
cross-objection. 


19. Learned counsel, appearing for 
the cross-objector, has not been able to 
make out any case as to why he thought 
that the apportionment, as made by the 
trial court in Dhanraj’s property, was in 
any way illegal or wrong. In such view 
of the matter the cross-objection must also 
be dismissed. 


20. In the result, the appeal and 
the cross-objection are dismissed. There 
ill be no order as to costs. 


SHAMBHU PRASAD SINGH, J.: 21. 
I agree that there is no merit either in the 
appeal or in the cross-objection and both 
be dismissed. I would like to add a few 
observations of my own with regard to the 
decision of the Judicial Committee in (AIR 
1930 PC 79) strong reliance on which was 
paces by learned counsel for the appel- 
ants. Apart from the fact that there was 
a time-lag of 54 years between the date 
of the authority and the adoption in that 
ease, it is distinguishable on other ground 
as well. The widow of the last male 


account in the 
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holder in that case by the alleged adoption 
wanted to deprive the reversioner of the 
property and give it to her brothers grand- 
son. the circumstances it could not 
be said that her statement with regard to 
the authority was against her own pecuni- 

ary or proprietary interest and, therefore, 
_ admissible in evidence. e instant 
case, Barti Kuer -adopted -an agnate of her 
deceased husband and thereby deprived 
herself as well as her daughters of part of 
the inheritance of her husband. Un- 
doubtedly, “therefore, her statemnets with 
regard to the authority and adoption are 
against her pecuniary and proprietary in- 
terest in the instant case. In Dal Baha- 
dur’s case, the widow died only one year 
after the adoption. In the instant case, 
Barti Kuer remained alive for over 12 


years after the adoption and died only 
after the institution of the suit. Her state- 


ments regarding authority from her hus- 
band to adopt a son and the adoption it- . 


self have rightly been held to be admissible 
in evidence by the Court below and can 
be used in support of the case of the de- 
fendant-respondent No. 1. 


Order accordingly. 
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SHAMBHU PRASAD SINGH AND 
SHIVESHWAR PRASAD SINHA, Jj. 


Ambika Saran Singh, Petitioner v. The 
Election Commission of India and another, 
Respondents. 


Civil Writ ur. Case No. 1995 of 1970, 
D/- 7-2-1972. 


(A) Constitution of India, Article 226 
(1-A) — Cause. of action — Meaning of. 


Cause of action is not only the last 
link of the chain which leads to the. fil- 
ing of a case. It means the bundle of 
facts which is necessary- to be proved to 


entitle the plaintiff to a decree or order. 


Where a writ petition was filed in 
. Patna High Court against the letter of the 
Election Commissioner New Delhi and it 
was opposed on the ground that the cause 
of action did not arise within the jurisdic- 
tion of the Patna High Court and hence 
it was not maintainable; Held that the find- 
ings which were the basis of the impugned 
letter of the Election Commissioner dis- 
ualifyng the petitioner from’ contestin 
elections were recorded by the Patna Hig 
Court, the impugned letter was issued to 
the Chief Electoral Officer of Bihar State 
and as a result thereof the name of the 
petitioner was removed from the electoral 
roll of the Legislative Assembly of Bihar 
State and thus a cause of action arose- with- 
in the jurisdiction of Patna High Court 
and therefore’ the petition was maintain- 
able in Patna High Court. (Para 5) 
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‘go into the question 


A. L R. 


(B) Representation of the People Act 
(1951), S. 99 (1) (a) (i) -— Allegation of 
corrupt practice in election petition — 
High Court must decide the question — 
Order holding candidate disqualified not 
necessary for incurring - of disqualification 
w— (X-Ref:— Ss. 8A and IIA (b) and Sec- 
tion 100 of the Act and Representation of 
the People Act (1950), S. 16. 


The section enjoins the High Court to 
of corrupt practice 
and its nature if it is alleged in the elec- 
tion petition that it was committed even if 
the election is set aside on other ground. 
The expression “the nature of corrupt prac- 
tice” in the clause does not only mean 
whether the corrupt practice was as men- 
tioned in Sec, 128 but also means whe- 
ther it was personally committed by the 
candidate or his election agent or by others 
with or without the consent of the candi- 
date or his agent. Election can be declar- 
ed void if a corrupt practice is committed 
with the implied consent of the candidate. 
When an election is set aside on that 
ground and a finding to that effect record- 
ed, it amounts to an order under this sec- 
tion and the consequences envisaged by 
Sections 8-A and S. 11-A (b) of the Act and 
Section 16 of the Representation of the 
People Act 1950 follow and it is not ‘neces- 
sary that an express order that the candi- 
date is disqualified should be passed. 

l (Para 10) 


(C) Representation of the People Act 
(1951, Ss. 8A and 11A (b) — Disqualifica- 
tion under —— Starting point. 

The period of disqualification under 
the sections starts running from the date 
of the order of High Court under Sec. 99 
unless there is a stay of the order by the 
High Court or Supreme Court. (X-Ref:— 
Ss. 99, 707 and 116 of the Act). (Pr. 11) 


K. L. Misra, Balabhadra . Pd. Sin 
Basudeva Prasad Ravi Nandan Sahay, Radha 
Mohan Prasad, Birendra Prasad Sinha and 
Mrs. Sudha Rani Jaiswal, for Petitioner; 
R. P.-Katriar, S$. K. Katriar, Braj Kishore. 
Prasad (No. 2), Ganga Prasad Roy, and 
Yogesh Chandra Verma, for Respondents. 

SHAMBHU PRASAD SINGH, J.= 
The petitioner contested the Barhara As- 
sembly Constituency No. 2183 of the Bihar 
State Legislative Assembly in the general 
Election held on the 15th February, 1967, 
and was declared elected. One of the 
candidates, Mahadevanand Giri, who was 
added as respondent No. 2 to the present 
application at his own instance (Vide order 
No. 7 dated the 9th of August, 1971), fil- 
ed an election petition before this Court 
challenging the election of the petitioner on 
various grounds pen | commission of 
certain corrupt practices by the petitioner, 
his agents and supporters. The case was 
numbered as election petition 3 of 1967. 
It was allowed by Jemen dated the 27th 
of June, 1968, and the election of the 


E 
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petitioner was declared iega and void. 
This Court accepted the evidence lei on 
behalf of Mahadevanand Giri (i) tha: the 
petitioner, his election agent as well as 
other agents bribed Harijan voters. (ii) that 
the petitioner and his agents secured votes 
on basis of caste appeal and (iii) that Bhu- 
pendra Narain Singh, Sheo Bachan Singh 
and R. S. Prasad of the State Commercial 
Taxes Department extended their hdping 
hand to the petitioner and with his know- 
ledge and consent canvassed for votez for 
him and tried to raise money for election 
fund and another Government servant Muni 
Lal, a probationary Deputy Magistrate, also 
assisted the petitioner at his (petitioner's) 
instance. The petitioner appealed tc the 
Supreme Court. It was numbered as Civil 
Appeal 1516 of 1968 and was dismissed 
by judgment dated 2nd of February, 969. 
The Supreme Court did not go into the 
question of bribery to the 
It also did not accept the case of Mahade- 
vanand Giri that was the petitioner oktain- 
ed or procured the services of Muni Lal 
in his election compaign. It acceptec the 
finding of this Court in respect of Bhupen- 
dra Singh, Sheo Bachan Singh’ and B. S. 
Prasad. Dealing with the question of se- 
curing votes on the basis of caste a 

it observed and found as follows:— 


“But, even if we were to eliminate the 
witnesses who according to Mr. V2rma 
would fall into his two categories the 
would number 84 and there would sti 
remain 37 out of 71 witnesses, whose evi- 
dence would have to be considered untaint- 
ed and unblemished and against which. the 
appellant could not assign any reasor for 
rejection. The evidence of those 87 wit- 
nesses can legitimately be said to corrcbo- 
rate the evidence of those 84  witn2sses 
even if we were to treat them as interested 
witnesses. ‘The result then is that if the High 
Court accepted that evidence as satisfac- 
tory and came to its finding, there would 
hardly be any justificaticn for interfering 
with it. That evidence shows that the zam- 
paign on the basis of caste was carried on 
at numerous Boe at some places by 
appellant himself and at some places by 
others in his presence and at others by 
several workers of the appellant including 
his election agent. Jt is impossible to 
think that the appellant was not awar of 
it and yet there was. not even a whisper in 
his evidence or in that of any of his wit- 
nesses that he either disowned it or en- 
deavoured to prevent it. The conclusion, 
therefore, is inevitable that it was done 
with his consent direct or implicit. The 
High Court consequently was right in its 
conclusion that the appellant was provel to 
have committed the corrupt practice fall- 
ing under Section 123 (8).” 


2. After the judgment of the 
Supreme Court, the Election Commission 
of India, respondent No. 1 to the present 
application, on 8rd of March, 1969, issued 
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letter Election Commission No. 116/Br/69 
Paeng to the notice of the Chief Elec- 
toral officers of all States and Union Terri- 
tories that the petitioner had incurred dis- 
qualifications for being chosen as a Mem- 
ber of either Houses of Parliament or of 
the Legislative Assembly or legislative 
Council of a State and for voting at any 
election under Sections 8A and IIA (b) of 
the Representation of the People Act, 1951 
(hereinafter) referred to as ‘the Act’ for a 
effect from the 
ate. of the Supreme Court’s jue The 
petitioner then filed a petition before res- 
pondent No. 1 for withdrawal and cancella- 
tion of the said letter. It was numbered 
as petition 4 of 1969. By his order dated 
the 6th of September, 1969, the Chief 
Election Commissioner of India dismissed 
the petition holding that the said letter 
in respect of the petitioner could not be 
withdrawn or cancelled. The present ap- 
plication under Articles 226 and 227 of the 
Constitution of India has been filed for 
quashing the said order of the Chief Elec- 
tion Commissioner and for prohibiting res- 
pondent No. 1 from enforcing the said 
order. 


3. The petition challenges the said 
order of the Election Commission of India 
mainly on two grounds, viz. (1) that there 
was no order by the High Court under 
Section 99 of the Act and as such the 
petitioner could not be Se under 
Sections 8A and I1A (b) of the said Act, 
and (2) that even if the petitioner could be 
disqualified, the period of disqualification 
of six years ou gat to commence from the 
date of the judgment of the High Court 
and not from the date of the judgment of 
the Supreme Court. 


4, A rule nisi was 
pondent No. 1. It has entered appearance 
and shown cause by filing an affidavit 
(sworn by its Secretary, A. N. Sen). Ac- 
cording to the affidavit the petitioner was 
not entitled to any writ on either of the 
grounds. 


5. Mr. R. P. Katriar, appearing for 
respondent No. I took a preliminary objec- 
tion that a writ under Article 226 of the 
Constitution of India was not maintainable 
before this Court as neither cause of action 
wholly nor in part arose within the terri- 
tories over which this Court exercises juris- 
diction. He pointed out to us in this con- 
nection that the petition for withdraw- 
ing and cancelling the letter dated the 8rd 
of March, 1969, was filed at New Delhi 
and the order whichis soughtto be quash- 
ed was also passed at New Delhi. Art, 226 
(1A). runs as follows:— 


“The power conferred by clause (1) to 
issue directions, orders or writs to any 
Government authority or person may also 
be exercised by any High Court exercising 
jurisdiction in relation to the territories - 
within which the cause of action, wholly or- 


issued to res- 
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im part, arises for the exercise of such 
power, notwithstanding that the seat of 
such Government or authority or the resi- 
dence of such person is not within those 
territories.” 


The expression ‘Cause of action’ is not de 
fined in the Constitution of India itself. It 
also finds place in the Code of Civil Pro- 
cedure, 1908 and judicial pronouncements 
have assigned a meaning to it which is 
well known’ to the legal profession. It 
was conceded by Mr. Katriar that ‘cause of 
action’ in Article 226 of the Constitution 
carries the same meaning. It is well esta- 
blished that cause of action is not only the 
last link of the chain which leads to the 
filing of a case. It means the bundle of 
facts which is necessary to be proved to 
entitle the plaintiff to a decree or order. 
On the facts already stated it cannot be 
doubted that some of them which ultimate- 
ly led to the filing of the petition before 
respondent No. 1 took place in territories 
within the jurisdiction of this Court. Not 
only the petitioner contested the 1967 elec- 
tion in this State and the findings which 
are basis of the letter of respondent No. 1 
disqualifying the petitioner were recorded 
here by this Court, the letter itself was 
admittedly issued to the Chief Electoral 
Officer of this State and as a result thereof 
the name of petitioner stands expunged 
from the electoral roll of the Barhara cons- 
titutency of the legislative Assembly of this 
State. It may be noted in this connection 
that Section 16 of the Representation of 
the People. Act, 1950 also disqualifies a 
person for registration in an electoral roll 
if he is for the -time being disqualified 
from voting under the provisions of any 
law relating to corrupt practices and other 
offences in connection with elections. In 
my opinion, therefore, part of the cause of 
action for the petition did arise within the 
territories over which this Court exercises 
jurisdiction and the petition cannot be re- 
jected on the preliminary objection. 


6. Mr. K. L. Misra, appearing for 
the petitioner, challenged the impugned 
order on both the grounds stated earlier. In 
support of his contention that the . peti- 
tioner could not be disqualified under Sec- 
tions 8A and 11A (b) of the Act because 
there was no order under Section 99 of the 
Act, he firstly drew our attention to Sec- 
tions 8A and 1IA (b) themselves. Sec- 
tion 8A says that a person found guilty of 
a corrupt practice by an order under Sec- 
tion 99 shall be disqualified for a period 
of six years from the date on which that 
order takes eftect, Section 11A (b) provides 
that if any person, after the commencement 


of this Act, is found guilty of corrupt prac- , 


tice by an order under Section 99,.he shall, 
for a period of six years from the date on 
which the order takes effect, be disqualified 
for voting at any election. On the basis 
of the language. of these two sections Mr. 


A. I. B. 


Misra submited that unless there is an 
order under Section 99 no person can be 
disqualifed under Sections 8A or 11A (b). 
Section 99 (1) (a) whichis relevant for the 
purpose runs as follows: —~ 


“At the time of making an order under 
Section .98 the High Court shall also make 
an order— ` 


_ (a) where any charge is made in the 

pen of any corrupt practice having 

een committed at the election, recording— 

(i) a finding whether any corrupt prac- 

tice has or has not been proved to have 

been committed at the election, and ‘the 
nature of corrupt practice; and 


(ii) the names of all persons, if any, 
who have been proved at the trial to have 
been guilty of corrupt practice and the 
nature of that practice;” 


Section 98 which is referred to in Sec 


‘tion 99 (1) reads as follows:— 


“At the conclusion of the trial of an 
election petition the High Court shall make 
an order— l 

(a) dismissing the election petition; or 

b) declaring the election of all or 
any of the returned candidates to be void; 
or 


(c) declaring the election of all or any 
of the returned candidates to be void and 


the petitioner or any other ` candidate to 
have been duly elected. 
{s According to Mr. Misra, the 


judgment of the Supreme Court, in which 
the judgment of this court has merged, is 
not an order under Section 99 of the Act 
on the basis of which the petitioner could 
be disqualified. In support of his afore- 
said submission, he referred to various 
other sections of the Act. Section 80 lays 
down that no election be called in question 
except by an. election petition presented in 
accordance with the provisions of part VI 
of the Act. Section 80A provides that the 
Court having jurisdiction to try an election 
petition shall be the. High Court. S. 81 deals 
with presentation of petitions. According 
to it, an election petition -calling in ques- 
tion an election may be presented on one 
or more of the grounds specified in sub- 
section (1) of Section 100 and Section 101 
of the Act. Section 100 (1) specifies the 
ground for declaring election to be -void. 
According to clause (b) of the sub-section, 
any corrupt practice comitted (i) by a re 
turned candidate, (ii) his election agent, 
(iii) by any other person with the consent 
of the returned candidate or (iv) by any 
other person with the consent of his elec- 
tion agent, is a ground for declaring the 
election of the returned candidate to be 
void. According to clause (d) (ii) of the 
sub-section any corrupt practice commit- 
ted in the interests of the returned candi- 
date by an agent other than his election 
agent if that has materially affected: the re- 
sult of the election in so far as it concerns 
a returned candidate is also a ground for 
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declaring the election of the returned candi- 
date to be void. Sub-section (2) of Sec- 
tion 100, however, lays down that if in the 
opinion of the High Court, a returned can- 
didate has been guilty by an agent, other 
than his election agent, of any corrupt prac- 
tice, but it is satisfied that no such corrupt 
practice was committed at the election by 
the candidate or his election agent and 
every such corrupt practice was committed 
contrary to the orders and without the con- 
sent of the candidate or his election agent 
and that the candidate an is election 
agent took all reasonable means for pre- 
venting the commission of corrupt parctices 
at the election and that in all other res- 
pects the election was free from any 
corrupt practice on the part of the candi- 
date or any of his agents, it may decide 
that the election of the returned candidate 
is not void. Section 123 of the Act de- 
fines various corrupt practices. Clauses of 
this section relevant for the purposes of 
decision of this petition are (8) and (7), they 
run as follows:— 

“(8) The appeal by a candidate or his 
agent or by any other person with the con- 
sent of a candidate or his election agent to 
vote or refrain from voting for any person 
on the ground of his religion, race, caste, 
community or language or the use of, or 
appeal to, mnational-symbols, such as the 
national flag or the national emblem, for 
the furtherance of the prospects of the elec- 
tion of that candidate or for prejudicially 
affecting the election of any candidate. 

(7) The obtaining or procuring or 
abetting or attempting to obtain or procure 
by a candidate or his agent or, by any 
other persons with the consent of a candi- 
date or his election agent; 

“any assistance other than the giving of 
vote for the furtherance or the prospects 
of that candidate’s election, from any per- 
son in the service of the Government and 
belonging to any of the following classes, 
namely:— 

a) gazetted officers; 
b) stipendiary judges and magistrates; 
c) members of the armed forces o 

the Union; 
te? members of the police forces; 
= ` (e) excise officers; 

_(£) revenue officers other than village 
revenue officers known as lambardars, mal- 
guzars, patels, deshmukha or by any other 
name, whose duty is to collect land revenue 
and who are remunerated by a share of 
or commission on the amount of land re- 
venue collected by them but who do not 
discharge any police functions; and 


(g) such other class of persons in the 
service of the Government as may be pres- 
cribed.” 

8. It was. not ae a by Mr. 
Misra, learned counsel for the petitioner, 
that the order under Section 98 and 99 
may be composite one and if the order 
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under Section 98 contains the necessary 
finding, as required by Section 99A (1) of 
the Act, and, in certain cases, if that find- 
ing also discloses the names of the persons 
who are found responsible for corrupt prac- 


tice and nature of such corrupt practices 
is also indicated therein, e per- 
son found _ guilty of corrupt practice 


stands disqualified under Sections 8A and 
11A (b) of the Act. He frankly conceded 
that in such cases no perscn could claim 
that he was not disqualified because no 
separate order under Section 99 of the Act 
had been passed. According to Mr. Misra, 
this could be true only where it is found 
that the candidate himself committed the 
corrupt practice or he directly consented 
to the commission of it. In cases where 
the consent of the candidate was merely 
implied, contended Mr. Misra, it was left 
to the discretion of the Court to decide 
whether the candidate ought to be dis- 
qualified or not. and in such a case if there 
was no express order of the Court under - 
Section 99 of the Act, the person could 
not be disqualified. As noticed earlier, 
according to Section 100 of the Act, cor- 
rupt practices which may be good ground 
for declaring an election to be void may 
be divided into five categories. It is obvi- 
ous that in three of them, namely, (1) 
when corrupt practice is committed by the 
election agent of the returned candidate 
but without his consent, (2) when it is 
committed by any other person with the 
consent of the election agent, but without 
the consent of the candidate or (8) when 
it is committed in the interest of the re 
turned candidate by an agent other than 
his election agent without the consent of 
the returned candidate or the election 
agent, the candidate himself cannot be 
named or deemed to have been named 
under Section 99 as guilty of corrupt prac- 
tices. Jf the returne candidate himself 
commits the corrupt practice and it is so 
found, he is undoubtedly disqualified under 
Sections 8A and 11A (b) of the Act. The 
dispute between the parties, therefore, is 
whether when it is found that the corrupt 
practice has been committed by any other 
person with the consent. of the returned 
candidate, he is to be disqualified as a 
matter of course under Sections 8A and 
11A (b) of the Act or a specific order by 
the Court that the candidate be disquali- 
fied is necessary. As observed earlier, if 
the consent given by the candidate is prov- 
ed to be direct one, in such case no express 
order necessary was conceded by learned 
counsel for the petitioner. Therefore, the 
questions which arise for decision in thi 
case concerning this point are (1) Whether 
according to the finding of the Supreme 
Court it was not a case of commission of 
corrupt’ practice. by the petitiéner or with 
his direct consent but a.case of commis- 
sion of corrupt practice with his implied 
consent only and (2) whether in eases of 
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implied consent a specific order under 
Section 99 aE stating that the candi- 
a 


date be disqualified is necessary. - 
9. In my opinion, the judgment of 
the Supreme Court cannot be read to say 


that the petitioner was not guilty of per- 
sonally committing corrupt practice or of 
its commission with is direct consent. 
The High Court have found that the peti- 
tioner was proved to have committed the 
corrupt practice falling under Section 128 
o The Supreme Court in its judgment 
in the paragraph which has been quoted 
at the end arg paragraph 1 of this judg- 
ment) held “The nie Court consequent 
was right in its conclusion that the appel- 
lant was proved to have committed the 
corrupt practice falling under Section 123 
(3). It was contended by learned coun- 
sel for respondent No. 1 that this shows 
that the Supreme Court confirmed the 
judgment of. this court on this point. On 
the other hand, it was urged by learned 
counsel for the petitioner with reference 
to the sentence. “It is impossible to think 
that the appellant was not aware of it and 
yet there was not even a whisper in 
evidence or in that of any of this witnesses 
that he either disowned it or endeavoured 
to prevent it. The conclusion, therefore, is 
inevitable that it was done with his con- 
sent direct or implicit” in the very para- 
graph in the ju poen of the Supreme 
Court that e Supreme Court 
was not Diea eo to accept the evi- 
dence led on behalf of the Mahadevanand 
Giri which was accepted by the High 
Court that the petitioner himself commit- 
ted corrupt practice or it was committed 
by others with his direct consent. That 
aragraph of the judgment of the Supreme 


ourt deals with the contention advanced 


on petitioners behalf that the evidence of 
some of the witnesses who were inte- 
rested should not be accepted. As ob- 
served in that -very paragraph that evi- 
dence showed that compaign on the basis 
of caste was carried on at numerous places, 
at some places by appellant (petitioner be- 
fore us) himself and at some places by 
others in his’ presence and at others by 
several workers. of the appellant including 
his election agent and the Supreme Court 
observed “there would hardly be any fusti- 
fication for interfering with” the finding of 
the High Court accepting that evidence as 
satisfactory. The sentences 
learned counsel for the petitioner, in my 
opinion, merely emphasised absence of any 
evidence on the part of the petitioner that 
. he disowned the caste appeal or endeavour- 
ed to prevent .it. The observation that 


' -caste appeal was made with the petitioner's 


consent direct or implicit must be | read 
as referring .only to the evidence relating 
to such ap y others. * The expression 
‘implicit? appears ‘to ‘have been used in the 
said sentence. only -with reference to 
evidence where ‘such appeal was made in 


-ed at some length, I wo 


relied on by ` 


the 


a, 
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l 
etitioner’s absence. I, therefore, do not 
d it possible to agree with the conten- 


tion of learned counsel for the petitioner 
that the Supreme Court did not accept the 
finding of the High Court as to commis- 
sion of corrupt practice by the petitioner 
himself or by others with his direct con- 


sent, F 


10. In view of the finding record- 
ed in the preceding paragraph, it may not 
be necessary to go into the general ques- 
tion whether in cases where it is not prov- 
ed that the candidate himself committed 
corrupt practice or it was committed with 
his direct consent but it is found that it 
was committed with his implied con- 
sent, a specie order under Section 99 of 
the Act disqualifying the candidate is ne- 
cessary. But since the mae was argu- | 

d like to express 
my opinion on that question as well. 
According to Section 99 (1) (a) {i), while 
making an order under Section 98, where 
any charge is made in the petition of any 
corrupt practice having committed at the 
election, the High Court is bound to record 
a finding whether any corrupt practice has 
or has not been proved to have been com- 
mitted at the election and the nature of 
corrupt practice. This makes encumbent 
upon the High Court to go into the ques- 
tion of corrupt practice if it is alleged in 
the petition that it was committed. The 
High Court cannot say that since the, elec- 
tion is set aside on other ground, it is not 
necessary to go into the question of cor- 
rupt practice. The ression “the nature 
of corrupt practice” in clause (a) (i) of 
sub-section & of Section 99 of the Act 
does not only mean whether the ~ corrupt 
practice was bribery, undue influence, 
caste appeal or any other corrupt practice 
mentioned in Section 123 of the Act, but 
it also means whether it-was personally 
committed by the candidate or his. election 
agent or by others with or without the 
consent of the candidate or his election 
agent because from the language ‘of Sec- 


tion 100 it is manifest that such a finding 
is also required to be given by the 
High Court if it declares an election 


to be void on the ground of corrupt prac- 
tice. The word used in Section 100 (1) 
(b) is only ‘consent’. It does not make 
any distinction between direct or implied 
consent. It was not contended before us 
that the expression ‘consent’ in Section 100 
(1) (b) does not mean implied consent. 
An election, therefore, can be declared to 
be void if a corrupt practice is committed 
by any person with the implied consent of 
the candidate. If an election is set aside 
on that ground and a finding to that effecti. 
is recorded, that amounts to an order under 
Section 99 of the Act and the consequen- 
ces as envisaged by Sections 8A and 11A 
(b) of the Act and Section 16 of the Re- 
resentation of the People Act, 1950, fol- 
ow. In my opinion, therefore, Section 99 
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of the Act does-not vest the High Court 
with discretion to say that in cases where 
a corrupt practice is not committed by the 
candidate Jims elf or with his direct con- 
sent, but committed only with his implied 
consent, he cannot be disqualified únder 
the aforesaid sections of the two Acts. It 
is the duty of every candidate to see that 
election is held free from corrupt practices 
and it cannot be said that the legislature 
intended that in cases of commission of 
corrupt practices with his implied consent 
he is not to be disqualified. Where a cor- 
rupt practice is committed contrary to the 
orders and without the consent of the can- 
didate or his election agent or where they 
take all reasonable means for preventing 
the commission of corrupt practices at the 
election, the corrupt practice ceases to be 
ground for setting aside the election as 
stated in sub-section (2) of Section 100 of 
the Act. But where it is found that cor- 
rupt practice was committed with the im- 
lied consent of the candidate, though not 
y him personally or with his direct con- 
sent, in my opinion, the candidate does 
incur the disqualifications mentioned in 
Sections 8A and 11A (b) of the Act and 
the Court is not left with any discretion 
to exonerate him. Therefore, there is no 
substance in the contention of learned 
‘jcounsel for the petitioner that where the 
corrupt practice is not committed by the 
petitioner himself or with his direct con- 
sent, but committed only with his implied 
consent, in absence of an express order 
under Section 99 that the candidate is dis- 
qualified, provisions of Sections 8A and 
LIA (b) Fa the Act do not apply to him. 


11. I now take up for considera- 
tion the second contention of learned 
counsel for the petitioner, namely, that 
the period of six years should run from 
the date of the judgment of the High 
Court and not from that of the Supreme 
Court. Both Sections 8A and 11A (b) ex- 
pressly say that the period of six years is 
to be counted from the date on which the 
order under Section 99 takes effect. The 
order under Section 99 is to be passed by 
the High Court and not by the Supreme 
Court. Section 107 (1) of the Act runs as 
follows:— 

“Subject to the provisions contained 
in Chapter IV-A relating to the stay of a 
ration of an order of the High Court under 
Section 98 or Section 99, every such order 
shall take effect as soon as it is pronounced 
by the High Court.” l 
Section 116B which is in Chapter IV-A 
of the Act by sub-section (1) provides for 
a stay in Dionna cases by the High 
Court of the order made by it under Sec- 
tion 98 or 99 before an appeal is filed to 
the Supreme Court. 

Sub-section (2) of this section lays 
down that after the appeal has been pre- 
ferred, by the Supreme Court may in ap- 
propriate cases stay the operation of an 
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order under Section 98 or 99, Sub-section 
(8) reads as hereunder:— 


“When the operation of an order is 
stayed by the High Court or as the case 
may be, the Supreme Court, the order’ shall 
be deemed never to have taken effect under 
sub-section (1) of Section 107; and a copy. 
of the stay order shall immediately be sent 
by the High Court or, as the case may be 
the Supreme Court, to the Election Com- 
mission and the speaker or chairman, as 
the case may be, of the House of Parlia- 
ment or of the State Legislature concerned.” 


Reading these provisions of the Act 
together, there can be no doubt that if 
there is no stay by the High Court or the 
Supreme Court of an order under Section 
99, the order takes effect from the date it 
is passed by the High Court. In grounds 
(j) and (k) of the writ petition it was ex- 
pressly stated that respondent No. 1 erred 
in law in disqualifying the petitioner from 
the date of the judgment of the Supreme 
Court. In the affidavit filed on behalf of 
respondent No. 1 it is not stated that the 
order of the High Court was stated by the 
High Court or the Supreme Court under 
Section 116B of the Act. Paragraph 11 of 
the affidavit which deals with the afore- 
said two grounds is as follows:— 

“That the allegation mentioned in 
grounds (J) and (K) are denied. It is sub- 
mitted that even assuming that the period 
of disqualification of 6 years ought to 
commence from the date of the judgment 
of the High Court, namely, 27th June, 
1968 and not from the date of the judg- 
ment of the Supreme Court, namely, 4th 
February, 1969, even then the disqualifica- 
tion of the petitioner will expire only on 
and from 27th June, 1974.” 

The averments in the above quoted para- 
graph of the affidavit show that respondent 
No. 1 did not seriously contend that the 
period of disqualification in this case was not 
to be counted from the date of the order 
of the High Court. Even at the time of 
hearing of the petition no material was 
placed before us by respondent No. 1 to 
show that there was any stay of the, order 
under Section 116B of the Act. Mr. Kat- 
riar, learned counsel for respondent No. 1, 
at one stage submitted that as the order of 
the High Court merged in the order of the 
Supreme Court, the period of disqualifica- 
tion would start running from the date of 
the judgment or order of the Supreme 
Court, but after carefully considering Ss. 107 
and 116B of the Act had to concede that 
the period of disqualification under Sec- 
tion 8A and Section 11A (b) of the Act 
would start running from the date of the 
order of the High Court. He however, . 
urged that as this point was not raised be- 
fore respondent No. 1 in the -petition filed 
for withdrawing and cancelling the letter 


_the point should not be ‘entertained by this 


court, The application doesnot only chal- 
lenge the order of the Chief “Election Com- 
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missioner of India but also the letter dated 
the Srd March, 1969. When specific 
grounds have been taken in the petition 
challenging this part of the letter and the 
Correctness of the grounds . has not been 
and could. not be seriously contested, in 
my opinion, it will not be in the ends of 
justice to defeat the 
technicality. 

In my opinion, the petitioner is entitled to 
writ Meeting respondent No. 1 to correct 
the aforesaid mistake ia the letter dated 
the 8rd of March, 1969. 


«1a, In the result, the 

is allowed in part, let a writ 
respondent No. 1 directing 
letter No. 116/BR/1/69 dated the 3rd 
March, 1969, by substituting the words 
High Court “for the words Supreme Court” 
in it. The prayer of the petitioner. for 
cancelling the entire letter and’ quashing 
the order dated the 6th of September, 
1969 of the Chief Election Commissioner 
of India is refused. In the circumstances, 
parties are directed to bear their own costs. 


S. P. SINHA, J.:— 18. I agree.” 
Petition allowed in part. 


application 
issue to 





AIR 1972 PATNA 338 (V 59 C 989) 
S. ANWAR AHMAD, J. 


Mahabir Choudhary and others, Ap- 
pellants v. Jadu Nandan Tiwari and others; 


Respondents. 
A. F. A; D. No. 441 of 1969, D/- 

4-2-1972, from order of Md. Abdul Heyat, 

Addl. Sub-J., Samastipur, D/- 6-5-1969. 


Specific Relief Act (1968), S. 37 — 
Injunction — Trees planted on the plot of 
defendant causing damage to the crops 
standing on the plot of plaintiff —- Trees 
if allowed to remain grow, as result of pe- 
netration of their roots and :shadow cast 
upon the land of plaintiff, the shaded por- 
tion of plaintiffs land likely to be rendered 
barren and useless for cultivation -—- Grant 
of mandatory injunction for removal of the 
trees would be proper. (1904) ILR 81 Cal 


944 and (1896) ILR 24 Cal. 260 Relied on. - 


(Prs. 7, 8) 
Cases Referred: Chronological Paras 
(1904) ILR: 31 Cal 944 = 8 Cal 
710, Lakshmi Narain Banerjee v. 
Tara Prosanna Banerjee 8 
(1896). ILR 24 Cal 260, Bindu Basini 
- Chowdhrani v. Jannabi Chowdharani 8 
` Jai Narain, Rapikico Singh and Rame- 
shwar Nath Roy, tor Appellants; Sushil 
Kumar Jha, R. K. Choudhary and Rajendra 
Sinha, for Respondents. i 
JUDGMENT :— This appeal by fhe 
defendants first party arises: out of a suit 
brought by the plaintiff-respondent' No. 1 
for removal of the trees planted on survey 


CP/DP/B916/72/MLD 


Mahabir v. Jadu (S. A. Ahmad J.J 


petitioner on this 


it to correct - 


. damages to the tune of Rs. 50/- 


A.I. R. 


plot No. 377 of Khata No. 468 and survey 
plot No. 840 of Khata No. 368, in village 
Bajitpur, fully described in schedules 3 
and 4 of the plaint, and for damages caus- 
ed to him on account of those trees. 


=- 2, The case of respondent No. I 
was that he is the owner of culturable 
plots covered by survey plots Nos. 839 
and 841 (schedule 1 of the laint) and 
survey plots Nos. 874 and 875 (schedule 2 
of the plaint). All these four plots are 
adjacent to the lands covered by survey 
plots Nos. 377 and 840 which belong to 
the appellants. The four plots belonging 
to respondent No. 1 plot Nos. 874, 875, 
839 and 841 are culturable lands and pro- 
duce chillies, rahar, maize and other, crops 
Survey plot No. 840 belonging to the ap- 
pellants lies between plots Nos. 889 and 
841, both of -which belong to respondent 
No. l; whereas survey plot No. 377 of 
the appellants is contiguous north of 
survey plots Nos. 874 and 875 belong to 
respondent No. 1.. In the month of Sep- 
tember, 1960, the appellants planted sisum 
trees on the extremities of their plots Nos. 
877 and 840 and also planted mango trees 


thereon two years thereafter. The  sisum 
and mango trees have now become grown 


up and their branches extend beyond the 
limits of the land belonging to the ‘appel- - 
lants, projecting over the adjoining cultur- 
able lands of respondent No. 1. Accord- 
ingly, respondent No. 1 brought the suit 
for removal of those trees and also for- 
against 
the appellants. 

3. - The pr of the appellants was 
that the trees planted by them in survey 
Plots Nos. 877 and 840 do not cast any 
shadow on the lands of respondent No. I 
and as such no damage is caused. to tha 
crops of respondent No. 1. The further 
defence. of the appellants was that the 
trees stand on their own. plots, viz, plots 
Nos. 377 and 840, and respondent No. 1 
not having suffered any damage nor likely 
to suffer. any damage was not entitled to 
et a decree for removal of the trees or 
or damages on account thereof. 


4, The learned Mumnsif held that 
the trees in question caused nuisance and 
damage to the lands of respondent No. I 
and also affected their yield. He also 
found that respondent No. 1 was entitled 
to a decree for removal of the trees plant- 
ed on plots Nos. 877 and 840 mentioned 
in schedules 8 and 4 of the plaint. Con- 
sequently, the suit was decreed and res- 

ondent No. 1 was held entitled to recover 
amages to the tune of Rs. 50/- from the 
appellants. | 


5. On ‘appeal, the learned Addi- 
tional Subordinate Judge set aside the de- 
cree for damages on the ground that res- 
pondent No. 1 had failed to prove the ex- 
tent of damage to his crops, but the de- 
cree for removal of the trees was maintain- 
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ed, We directed that the defendants-ap- 
pellants shall cut and remove the sisum and 
mango trees planted on the entire eon 
of the southern boundary of survey plot 
No. 377 from its western extremity to its 
eastern extremity as also the sisum. and 
mango trees planted on the entire length 


of the northern and southemn boundary 
lines of plot No. 840 from their western 
extremity up to their eastern extremity, 


within two months from the date of his 
order, failing which the same would be re- 
moved through Court at the cost of the de- 
fendants-appellants. 


6. Mr. Jai Narain appearing on be- 
half of the appellants contended that the 
Courts below have erred in law in direct- 
ing the removal of the trees standing on 
the plots belonging to the ar nn He 
also submitted that on the finding of the 
learned Additional Subordinate Judge no 
damage had been proved: 


7. It has to be stated at the out- 
set that there is a positive finding of both 
the Courts below that the trees standin 
on plots Nos. 877 and 840 have caus 
damage to the crops standing on the plots 
belonging to respondent No. 1. The lower 
appellate Court, however, set aside the de- 
cree for damage allowed by the trial Court 
because the extent of damage to the crops 
of respondent No, 1 had not been proved. 

spite of this, it has affirmed the finding 
of the.trial Court that crops of plots 
Nos. 874, 375, 839 and 840 belonging to 
phi Sacer No. 1 are damaged by. the sisum 
and mango trees standing on the boundaries 
of plots Nos. 377 and 840 belonging to: the 
as pee The other finding arrived at by 
e learned Additional Subordinate Judge is 
that as a result of penetration of the roots 
of the trees planted upon the bound 
lines of the land of the defendants-appel- 
lants and shadow of the trees being cast 
upon the land of the plaintiff-respondent, 
if the trees were allowed to’ remain and 
grow, the shaded portion of the land of 
e plaintiff-respondent would be rendered 
barren and useless for cultivation and the 
plaintiff would be deprived of the produce 
of that portion of his land causing damage 
to him. To put an end to this nusisance 
therefore, the learned Additional Subor- 
dinate Judge has, for the reasons stated 
above, directed removal cf the trees stand- 
ing on plots Nos. 877 and 840 belonging 
to the appellants. 


8. On the finding arrived at by 
the learned Additional Subordinate Judge 
which is in .conformity with that of the 
trial Court, it has to be seen whether the 
direction given by the learned Additional 
Subordinate Judge for removal of the trees 
standing on por Nos. 377 and 840 is 
justified in the eyes of law. It seems to 
me that on the authority of Lakshmi 
Narain Banerjee v. Tara Prosanna Baner- 
jee, (1904) ILR 81 Cal 944, the judgment 
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and decree passed by the learned Additional 
Subordinate Judge do not suffer from any 
error of law. that case the plaintiffs 
and defendants were adjoining land 
owners. On the case of the plaintiffs, the 
defendants had planted near the boundary 
several trees, the branches of which over- 
hung the plaintiffs’ land and caused damage 


to their wall and the roots of 
which penetrated the foundation o£ 
their building and wall and effect- 


ed cracks therein. The plaintiffs prayed 
for a mandatory injunction for removal of 
the trees and also for perpetual injunction 
restraining the defendants from planting any 
trees on their land near the boundary line 
which might cause damage to the val and 
the foundation of their building. The 
claim was resisted on the ground that -the 
defendants were at liberty to wuse their 
land in any manner they pleased, that the 
trees had existed for a number of years 
and were consequently not liable to be re- 
moved and t, as a matter of fact, no 
damage had been suffered by the plaintiffs. 
The learned Munsif came to the conclu- 
sion that if the trees were allowed to re- 
main, their roots would ow and would 
inevitably damage the building. Mandatory 
injunction prayed for directing removal of 
the trees was granted to the plaintiffs but 
the prayer for porua injunction was re- 
fused. The plaintiffs and the defendants, 
both, preferred appeals to the District 
Judge. The District Judge came to the 
conclusion that the trees were situated very 
close to the plaintiffs wall and the -bran- 
ches had already caused damage and the 
roots of the trees had touched the founda- 
tion threatening to damage it. According- 
ly, the District Judge g a perpetu 

injunction in respect of those trees and 
maintained the order passed by the learn- 
ed Munsif granting mandatory injunction 
for removal of the trees. The order passed 
by the District Judge was upheld by the 
High Court. Relying on Bindu Basini Chow- 
dharni v. Jannabi Chowdharani, (1896) ILR 
24 Cal 260, it was held that an injunction 
could be asked for and granted not only 
where an injury had taken place but also 
where injury had been threatened; in other 
words, it might be granted not merely to 
prevent the recurrence but also the occur- 
rence of the injury. Their Lordships fur- 
ther held that a case had been made out 
for grant of a mandato injunction for 
removal of the trees as also for a perpetual 
injunction restraining the fendants from 
lanting any trees which were likely to 
amage the foundation of the building and 
the wall. - So far as the present case is 
concerned, no prayer for perpetual injunc- 
tion has been made in the plaint, but there 


is a specific prayer for grant of a manda- 
tory injunction for removal of the trees. 


The said prayer has been rightly allowed 
by the learned Additional Subordinate 
Judge. 
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9. There is no merit in this ap- 
peal. It is accordingly dismissed, but 


without costs, 
Appeal dismissed. 





AIR 1972 PATNA 840 (V 59 C 94 
N. L. UNTWALIA, J. 
Chandra Narain Chaudh 

ther, Petitioners v. Mt. Godavari 
dharain and others, Opposite Parties. 
Civil Revn. No. 850 of 1971, D/- T- 
2-1972, against order of Amarnath Singh, 
a Addl. Sub. J., Darbhanga, D/- 12-2- 


and ano- 
Chou- 


(A) Arbitration Act (1940), S, 39 — 
Appealable orders — An order recalling 


the references is not an order superseding 
an arbitration and hence it is not an appeal- 
able order — (X-Ref. S. 23) — AIR 1948 


Oudh 117, Distinguished. (Para 2) 
When the Court has got power to 


make a reference under Section 23 it must 
be assumed that the Court has got power 
to recall the reference. As an order mak- 
ing a reference under Section 23 is not 
appealable, an order recalling the reference 
is also not appealable. (Para 2) 


(B) Arbitration Act (1940), S. 23 — 
Reference under — Court can recall the 
reference after expiry of time for submis- 
sion of award — Expiry of period of four 
months from the date of the arbitrator en- 
tering into reference, is not- necessary for 
recalling it —- (X-Ref. S. 9 and Sch. 1, 
R. 3). (Para 8) 

(C) Arbitration Act (1940), S, 28 (1) 
— Enlarging time — Court extending time 
by one week for submission of award — 
Refusal to extend it further — High Court 
in revision, cannot interfere with the dis- 
cretion exercised by the lower Court— 
(X-Ref. Civil P. C. (1908), S. 115). 

(Para 8) 

Cases 
AIR 1948 Oudh 117 = 1942 OWN 
407, Mt. Chimmon v, Brij Mohan 
Das | g 

Satyanand Kumar and Ramanand 
Kumar, for Petitioners; Yogendra Mishra, 
for Opposite Parties. 


ORDER:-—— The plaintif oppose 
party No. 1 filed partition Suit 126 of 1961 


against the defendants, two of whom are 
the petitioners and the others are opposite 
parties 2 to 14. On the 4th of January, 
1971 parties filed-a joint prunon praying 


that the disputes between the parties be 
referred to the arbitration of° a person 


named in the petition. An order of refer- 
ence was passed on 5-1-71 in accordance 
with Section 28 of the Arbitration Act, 
1940 hereinafter called the Act. In this 


CP/DP/B911/72/LGC 


Chandra y. Godavari (Untwalia J.) 


Referred: Chronological Paras - 


A. I. E. 


order the Court below fixed the 5th of 
February, 1971 as the date for submission 
of the award. The arbitrator filed a peti- 
tion on 5-2-71 stating that the work had 
started but the completion of the arbitra- 
tion Prosecuins will take some time. He 
pare for time and a week’s time was al- 
lowed. The order made on this day was— 
“Award. to be filed positively by 12-2- 
us ne which the reference shall be re- 
ed. 


On 12-12-71 the arbitrator again filed & 
petition for time for submission of award, 

is time petition was rejected, and in ac- 
cordance with the order dated 5-2-71 the 
reference was recalled. Two of the defen- 
dants have come up in revision. 


a. Learned Counsel for the peti- 
tioners, in the first instance, prayed that © 
this civil revision should be converted into 
a miscellaneous first appeal and since the 
valuation is above Rs. 20,000/-, it should 
be placed for hearing before a Division 

ench. He submitted that the order recall- 
ing the reference is an order supersedin 
an arbitration within the meaning o 
clause (i) of sub-section (1) of Section 89 
of the Act and as such is appealable. In 
support of this submission, he placed reli- 
ance upon Mt, Chimmon v. Brij Mohan 
Das, AIR 1948 Oudh 117. In my opinion, 

e argument is not sustainable on seru- 
tiny. The Oudh case was under the old 
law. In such a situation, it was held that 
the order was appealable because of the 
special language of Section 104 (1) (a) of 
the Code of Civil Procedure. Clause (a) 


- of ial (1) o£ Section 104, C. P, C. 


reag-— 


“an order superseding an arbitration 
where the award has not been completed 
within the period allowed by the court.” 
The Oudh case, as stated above, was a 
case decided under the old law. Under 
the Act the phrase ‘superseding an arbitra- 
tion’ in clause (i) of sub-section (1) of Sec- 
tion 89 has got to be assigned a meaning 
with reference to the power of the Court 
to supersede an arbitration under Sec. 19 
of the Act. The said section runs as fol- 
lows:— 

“Where an award has become void 
under sub-section (8) of Section 16 or has 
been set aside, the Court may by order 
supersede the reference and shall there- 
upon order that the arbitration agreement 
shall cease to have effect with respect to 
the difference referred.” 


In my opinion, therefore, the order recall- 
ing the reference is not appealable under 
Section 89 of the Act. I am of the opi- 
nion in the first instance that when the 
Court has got power to make a reference 
under Section 28 of the Act, it must be 
assumed that the Court has pot power to 
recall the reference. It has been held in 
numerous cases that the power to appoint 
a receiver under Order 40, Rule 1, C. P, 
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includes a power to remove him also and 
since an order appointing a receiver is ap- 
pealable, it has been held that the order 
removing a receiver is also appealable. But 
here, an order making a reference under 
Section 28 of the Act is, undoubtedly, not 
appealable and, therefore, an order recall- 
ing a reference also is not appealable. In 
the second place, I am of opinion that 
even assuming that the Court has got no 
power under Section 28 of the Act to re- 
call a reference made under the said provi- 
sion of law, it must have undoubtedly in- 
herent power to recall it because after all 
the reference cannot be allowed to continue 
indefinitely. ` 


3. Learned Counsel for the peti- 
tioners then submitted that the reference 
could not be recalled before the expiry of 
the period of four months from the date 
of the arbitrator entering into the refer- 
ence; the said period had not expired. In 
my opinion, this argument also is not well 
grounded and cannot be accepted as cor- 
rect. In absence of an agreement to the 
contrary, in view of the provision law 
contained in S. 3 of the Act, the implied 
conditions of arbitration agreement are 
provided in the First Schedule appended 
to the Act. Clause 3 of the First Schedule 
says that the arbitrators shall make their 
award within four months after entering 
on the reference, But when there is an 
arbitration through intervention of the 
Court by an order of reference under Sec- 
tion 28 of the Act,- sub-section (1) itself 
provides that in that order the Court has 
to specify such time as it thinks reasonable 
for the making of the award. The time 
so specified can be extended under Sec- 
tion 28 (1) of the Act as it can be extend- 
ed in respect of those arbitration proceed- 
ings also which have not been initiated 
through the intervention of the Court. But 
here, the Court did extend the time under 
Section 28 by one week and refused to 
extend it further. am of the opinion that 
the Court ought to have extended the time 


further. But then the dificul of the 
limited scope of my _ revisional powers 
stares me in the face. If the Court below 


in its discretion refused to extend the time 
any further and recalled the reference, 
howsoever strongly and differently, I may 
feel, I cannot justifiably say that there is 
an error of jurisdiction in it and the civil 
revision should be allowed to interfere with 
the order of the Court below. 


i In the result, this civil revision 
application fails and is dismissed but in the 
circumstances I shall. make no order as to 
cost, 

Revision dismissed. 


Union of India v. 


Garbhu Sao Pat, S41 


AIR 1972 PATNA 341 (V 59 C 05) 
SHAMBHU PRASAD SINGH AND 
SHIVESHWAR PRASAD SINHA, Jj. 


Union of India, Appellant v. Garbha 
Sao and another, Respondents. 


A. F. A. D. No. 199 of 1967, ore 
1-2-1972 from order of S. R. Sharma, Addl. 
Sub-J., Patna, D/- 28-12-1966. 


(A) C. P. C. (1908), S. 96 — Suit = 
Prayer for alternative reliefs—Court grant- 
ing one of them -— “Person aggrieved” — 
Appeal for grant of other relief — Main- 
tainahility of. 


Where in a case the question is whe- 
ther the pees who claims alternative 
reliefs and is granted one of them, can 
appeal for getting the other relief, such a 
question is to be decided on the basis of 
averments in the plaint of the case. 

(Para 6) 

If the plaint read as a whole discloses 
that the plaintiff will be satisfied with 
either of the reliefs claimed, he cannot be 
allowed to appeal, if one of the reliefs is 
granted. One who gets what he wants 
cannot be said to be a “person aggrieved”. 
On the other hand, if the Co gives an 
impression that of the reliefs claimed one 
is the main relief and the other one is 
claimed only if it is found that the main 
relief cannot possibly be granted or is 
refused, it is open to the plaintiff to appeal 


urging that on the facts and in law he is 
entitled to the main relief. Case law dis- 
cussed. (Para 6) 


(B} C. P. C. (1908), S. 107 —— Powers 
of appellate Court under — Exercise of — 
Validity. - (X-Ref:—O. 41, R. 33). 


_ Where trial Court decides a question 
of fact on the basis of documentary as well 
as oral evidence and the Court in appeal 
records a finding upsetting the decision 
without taking into consideration the en- 
tire evidence on the record especially that 
relied on by the first Court in support of 
its decision, it cannot be said that the 
finding recorded by the appellate Court is 
proper in law. (Para 7) 


Cases Referred: Chronological Paras 
AIR 1971 SC 885 = (1971) 1 SCR l 
863, Adi Pherozshah Gandhi v. 
H. M. Seervai 5 
ATR 1952 Pat 476, Bariar Singh v. 


Durga Gir 5 
AIR 1946 Pat 281 == 12 B. R. 218, 
_ Amin Mahton v. Sheo Pujan Missir 8 
(1941) S. A. No. 191 of 1940, D/- 
14-1-1941 (Pat.), Mst: Panchani v. 4 


Mst. Rikhia 

AIR 1924 Cal 445 = 69 Ind Cas 
504, Reajuddin Patwari v. Syed 
Abdul Jobbar ` 


P. K. Bose, for Appellant; R. S. Chat- 
terji and H. R. Das, for Respondents. ` 


DP/EP/C188/72/JRS 


842 Pat. [Prs. 1-4] 


SHAMBHU PRASAD SINGH, J. :— 
This appeal by the Union of. India as 
owner, the Eastern Railway and Northern 
Railway administrations, defendant first 


party to the suit, is directed against a 


money decree for compensation for non- 
delivery of 11 bags of yellow mustard 
seeds weighing 925 kilograms (it is so 


mentioned in the railway. receipt, Ext. I, 
and wrongly stated as 9.25 kilograms both 
in the plaint as well as in the judgments 
of the Courts below) booked from Bindki 
Town Out Agency to Patna City by de- 
fendant No. 8 and consigned to self. The 
case of the plaintiff-respondent was the 
defendant No. 8 consigned the said Il 
bags of mustard seeds for sale in plaintiffs 
addi and endorsed the railway receipt in 
avour of the plaintiffs concern. The plain- 
tiff paid Rs. 708.72 paise including miscel- 

eous expenses to Allahabad Bank, Patna, 
and got the railway receipt, though the 
value of the consignment was Rs. 991-64 P. 
per bijak, the rest being Pe after sale 
of the commodity to defendant No. 8. 
' The said consignment was not delivered 
to the plaintiff in spite of correspondence 
and notices under Section 77 of the Indian 
Railways Act and Section 80 of the Code 
of Civil Procedure. The appellant failed 
to disclose the whereabouts of the con- 
signment and Eastern Railway a 
tion merely gave a reply that it was not 
liable. It was further averred in para- 
graph 10 of the plaint that to avoid’ all 
objections and future trouble the plaintiff 
as advised was impleading defendant .No. 3 
_also in the suit. The main relief claimed 
was “that a decree for Rs..1106-94 NP. be 
assed in favour of the plaintiff . against 
e defendants or such other defendants 
who may be held liable”. 


2. Defendant No. 3 did not con- 
test the suit. Only defendant first party, 
ie. the appellant contested it. The main 
defence was that defendant No. 8 -fraudu- 
lently obtained the railway receipt from 
Bindki Town Out Agency in collusion with 
its staff without actually delivering posses- 
sion of the alleged goods to the Out Agency 
at Bindki town for carriage’ and, there- 
fore, the railway administration was not 
liable to pay any compensation; the action 
of the Out Agency staff being illegal and 
beyond the scope of its duty. Any negli- 
gence or misconduct on the part of the 
railway administration and their staff was 
also denied. It ‘was further pleaded that 
the claim was excess; unjust and untenable. 

8. The trial Court dismissed the 
suit against defendant first party on a find- 
ing that goods were not delivered to the 
Out Agency and ‘that. the case was covered 
by. illustration (b) of Section 288 of the 
Indian Contract Act. It, however, decreed 
the suit as, against defendant No. 3 for 
Rs. 708.72 P. which the plaintiff had paid 
to Allahabad Bank. The plaintiff appeal- 


Union of India v. Garbhu Sao (S. P. Singh J 


dministra- ` 


A. LR. 


ed. The lower appellate Court has not 
recorded any clear finding on the question 
whether the Bindki Town Out Agency did 
really receive the goods or not from defen- 
dant No. 8. On the basis of Ext. 1 it 
was inclined to think that Bindki town 
railway station did not receive the consign- 
ment in question from Bindki Town Out 


_Agency, but, as in its opinion, the railway 


receipt is a mercantile document, it has 
held that illustrations (b) of Section 288 
of the Indian Contract Act has no appli- 
cation and decreed the suit against defen- 
dant first party as well, but only for the. 
amount decreed by the trial Court. 


- 4, Mr. P. K. Bose, learned counsel 
for the appellant, firstly urged that no 
appeal in respect of Rs. 708.72 P. for a 
ecree against the appellant was maintain- 
able in the Court below at the instance of 
the plaintiff inasmuch as the plaintiff 
claimed a decree against the ` defen- 
dants or any one of them. According to 
Mr. Bose, the plaintiff could not be said 
to be aggrieved by the decree of the trial 
Court in respect of the amount for -which 
the suit had been decreed. He contended 
that where a person claims alternative re- 
liefs and one of them is granted to him, 
he cannot appeal for getting the other re- 
lief, In support of his contention he re- 
lied on the decision of the Calcutta High 
Court in Reajuddin Patwari v. Syed: Abdul 
Jobbar, ATR 1924 Cal 445 and an un- 
reported decision of a. learned Single 
Judge of this Court D/- 14-1-1941 in Se- 
cond Appeal No.. 191 of 1940 (Pat), Mst. 
Panchani v. Mst. Rikhia. In the former 
case, the plaintiff. of that suit-brought a 
suit for ejectment. of defendants 1 and 2 
from certain lands on the allegation that 
he was entitled to possession of those lands 
by virtue of his ijara lease obtained from 
the eight annas proprietor, the defendants 
being dar ijaradaar, and their lease termi- 
nating some time in the Phas 1910. In 
the alternative, he also made a prayer for 
assessment of fair and equitable rent under 
Section 157 of the Bengal Tenancy Act. 
The main defence of the defendants was 
that they were entitled to hold the Jands 
as raiyats. They also pleaded that the 
laintiff had no title. The trial Court 
eclared the plaintiffs right to get rent of 
e lands, but dismissed the suit in res- 
pect of the relief for ejectment. Both par- 
ties appealed and their appeals were dis- 
miss y the lower appellate Court. The 
defendants again appealed to the High 
Court and the plaintiff preferred a cross 
objection. While dismissing the cross ob- 
jection it was observed by their Lordships 
of the Calcutta High Court that the alter- 
native relief having: been granted to the 
plaintiff, he could not be allowed to say 
that he did not want that relief but other 
relief. In the case of ‘Mst. Panchani, 
Agarwala, J: (as he then was) followed the 
aforesaid decision of the Calcutta ` High 


1972 


Court. The plaintiff of that suit, a mort- 
gagee in possession, wanted to recover pos- 
session of the house from defendants 1 
and 2. In the alternative. she also asked 
for recovery of the mortgage debt from 
the mortgagor defendant No. 8. The Courts 
below dismissed: the suit as against defen- 
dants 1 and 2, but decreed it for the 
mortgage money as against defendant No. 
8. On second appeal, though this Court 
held that the suit was wrongly dismissed 
as against defendants 1 and 2, the a 
could not be allowed as the plaintiff had 
been granted the alternative relief prayed 
for by him. ae 


5. In reply to the aforesaid con- 
tention of Mr. Bose, learned counsel for 
the  plaintiff-respondent submitted that 
prayer for an alternative relief was no bar 
to the granting of the main relief. He re- 
lied on the decisions in Amir Mahton v. 
Sheo Pujan Missir, AIR 1946 Pat 2381 
(D.B.), Bariar Singh v. Darga Gir, AIR 
1952 Pat 476 (S.J.) and Adi Pherozshah 
Gandhi v, H. M. Seervai, AIR 1971 SC 
385. The Supreme Court in the case re- 
ferred to above has discussed in detail 
what is the meaning of the expression a 
“person aggrieved”. The discussion was 
with reference to whether Advocate-Gene- 
ral of the State could fall within the ex- 
pression a “person aggrieved” and prefer 
an appeal under Section 27 of the Advo- 
cates’ Act, 196] against the orders of the 
Committee of the Bar Council of the State 
holding a particular advocate not guilty of 
proteciondl or other misconduct. The 
majority held that Advocate-General was 
not a person aggrieved. The discussions, 
if I may say so with respect, are exhaus- 
tive and learned, but not of much assist- 
ance for deciding the case before us. In 
Bariar Singh’s case, Ret T sitting singly, 
held that in a suit for redemption even if 
the plaintif prayed for an alternative re- 
lief for damages and was granted one, he 
was not stopped from noe an appeal for 

rede 


etting a decree for mption. The 
earned Mudge relied on the Bench deci- 
sion in Amir Mahton’s case. The decision 
in ‘Amir Mahton’s case, how- 
ever, js not an authority that 
where alternative reliefs are claim- 


ed and one of them is granted, in. all 
cases the plaintiff can appeal. In that case 
two alternative reliefs were claimed, but 
the decree did not grant either of the re- 
liefs. It granted some othər relief and 
it was held that the plaintiff could appeal 
against such a decree. S. K. Das, J. (as 
he then was) referring to the decisions in 
the cases of Musammat Panchani and Raaj- 
uddin Patwari observed that it was doubt- 
ful whether a general rule could be laid 
down that in cases where an alternative 
relief had been ‘guage tke plaintiff had 
no right of appeal for getting a decree for 
other relief which he had claimed in the 
plaint. He distinguished tke aforesaid de- 


Union of India v. Garbhu Sao (S. P. Singh J.) 
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cisions on facts. Manohar Lal, J. agree- 
ing with Das, J. observed that on the facts 
found it was not necessary to consider the 
correctness of the view expressed in some 
cases that the plaintiff could not in app 

be granted the second alternative relief 
claimed by him. With due respect to the 
learned Judge, who decided Bariar Singh’s 
case, I think he failed to appreciate cor- 


‚rectly the decision in Amir Mahton’s case. 


6. In my opinion, the question 
whether a plaintiff who claims alternative 
relief and is granted one of them can ap- 

eal for getting the other relief is to be 
ecided on the averments in the plaint of 
the case concerned. If the plaint read as 
a whole discloses that the plaintiff will be 
satisfied with either of the reliefs claimed 
by him, he cannot be allowed to appeal, 
if one of the reliefs is granted. One who 
gets what he wants cannot be said to be 
a “person aggrieved”. On the other hand, 
if the plaint read as a whole gives an im- 
pression that of the alternative reliefs 
claimed one is the main relief and the 
other one is claimed only if it is found that 
the main relief cannot possibly be granted 
and the main relief is ase it is open to 
the yaa to appeal and urge that on 
the facts and in law he is entitled to the 
main relief and should have been ted 
that. In such circumstances claiming 
alternative ‘reliefs is no bar to appeal by 
the plaintiff. Though in his plaint the 
plaintiff of the case before us while claim- 
ing relief stated that a decree for the 
amount claimed might be passed against 
the defendants or any of the defendants 
held liable, reading the plaint as a whole, 
I find that his main relief was against the 
appellant. He claimed a relief against de- 
fendant No. 3 only in case it was not 
found possible to grant the relief prayed 
for against the appellant. Though it was 
not stated in so many words that only in 
case it was not found possible to grant a 
decree against the appellant, a decree may 
be passed against defendant No. 3, but 
that was the intention of the plaintiff. It 
is apparent from paragraph 10 of the plaint 
that defendant No. 3 was being implead- 
ed only to avoid all objection and ture 
trouble. ‘Thus, on the facts of the case I 
find no substance in the first contention of 


Mr. Bose: 

7. Mr. Bose secondly contended 
that as the goods were lost before the 
railway receipt was consigned to the plain- 
tiff, he could get no title in them and the 
suit by him for compensation was not 


maintainable. Learned counsel for the res- 
pondent, in reply to this argument, sub- 
mitted that it was not specifically pleaded 
in the written statement that the goods 
were lost before the endorsement of the 
railway receipt in favour of the plaintiff, 
Had this heen pleaded, the plaintiff would 
have shown that the goods were not in 
fact lost on that date, True it is, as con-| 


` cient. 


tended by learned counsel for the appel- 
lant, that a suit for compensation for non- 
delivery under Section 73 of the Indian 
Railways Act is maintainable only on the 

sumption that the goods have been lost. 
But from that it cannot be inferred that 


the goods were lost before title- in them 
could have passed to tbe laintiff.: Mr. 
Bose in this connection pointed out that 


the Court of appeal below has observed 
that Bindki Town railway station did not 
receive the consignment in question from 
Bindki Town Out Agency. The observa- 
tion is not unequivocal, rather, it merely 
assumes something in favour of the ap- 
pellant. Further, Bindki Town Out Agency 
is supposed to receive the goods as an 
agent of the appellant. In case it did 
receive the goods, then in order to deprive 
the plaintiff of his right to sue it was neces- 
sary for the gare to prove that the 
goods were lost before title in them could 
pass to the plaintiff. Mere non-reaching of 
the goods from Bindki Town Out Agency 
to Bindki Town railway station is not sufh- 
The goods might have been kept 
at Bindki Town Out Agency till after the 
endorsement of the railway receipt in fa- 
vour of the plaintiff. The trial Court on 
a consideration of the oral and document- 
ary evidence held that railway receipt was 
ted by the staff of Bindki Town Out 
gency without actually getting possession 


over the goods in question. that be so, 
then it was right im holding that illustra- 
tion (b) of Section 238 of the Indian Con- 


tract Act was applicable to the facts of the 
ease. The lower appellate Court has not 
considered the oral evidence on the re- 
cord. It has assumed merely on the basis 
of the railway receipt, which is a mercan- 
tile document, according to it, that goods 
must have been delivered possession of. to 
the Railway Out Agency before it was 

anted. Whether the goods were in fact 

elivered or not to Bindki Town Out 
Agency is a question of fact and in record- 


ing a finding on that question, rather in 
upsetting the finding, on that question, of 
the trial Court, the Court of appeal below 


ought to have considered the entire evi- 
ence on the record specially that relied 
on by the trial Court in support of its find- 
ing. The lower appellate Court having 
not done so, its finding is vitiated in law 


and cannot be maintained. 
8. In the result, the appeal is al- 
lowed, the judgment and decree of the 


Court of appeal below are set aside and 
the case is sent back for rehearing of the 
apnea before it in accordance with law 
and in the light of observations made in 
the oee paragraphs. The cost of 
this Court will abide the result after re- 
mand of the appeal before the lower ap- 
pollate Court. 


$. P. SINHA, J.:—~ 9. I agree. 
Appeal allowed. 
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KANHATYAJI, Į. 
Kishun Prasad Singh, Petitioner v. 


The State of 


dents. 


Civil Writ Jur. Case No. 89 of 1971, 
D/- 14-1-1972. 


Bihar High Schools (Control and Re- 


Bihar and others, Respon- 


ation of Administration) Act (13 of 
1960), S. 4 (b) -— Grant of partial recogni- 


ton on provisional basis to a High School 
-— Notice -—— Necessity. (K-Ref:— S. 6). 
(X-Ref:— Natural Justice — Principles of). 


S. 4 (b) empowers the Board subject 
to such conditions and restrictions as may 
be prescribed to grant recognition to 
schools imparting education in secondary 
or higher secondary education. It is for 
the Education authorities to decide whe- 
ther or not under the local conditions a 
second school should function within a 
radious of five miles of an existing school. 
There is no rule requiring the Board to 
give notice to anyone before granting par- 
tial recognition on a provisional basis. If 
any person is aggrieved by an order made 
under S. 4 (b), he can prefer appeal against 
it under S. 6. Paras 5, 


Thus where an appeal was disposed 
of according to law it ‘could not be said 
that there was violation of principles of 
natural justice. (Para 7) 


Cases Referred: Chronological Paras 


AIR 1970 SC 150 = 1970-1 SCR 
457, A. K. Kraipak v. Union of 


India 
(1970) CWJ 1742 of 1969 and 1778 
of 1970 (Pat.) 
(1968) CWJC No. 1167 of 1968 (Pat) > 
(1967) CWJC_ 754 of 1967 (Pat), 
Shree Gajadhar Sa Higher Second- 


ary School, Saurbazar v. Secy. to 
Govt. of Bihar = 


Gorakh Nath Singh and Krishan Pra- 
sad Singh, for Petitioner; R. P. i 
Govt. Pleader No. 1, J. N. P. 
Kumar Brijendra Nath, for Respondents. 


ORDER :— This is an application 
under Articles 226 and 227 of the Consti- 
tution of India for quashing Annexure ‘2’ 
an order of the Board of Secondary Edu- 
cation,, Bihar, granting recognition to pro- 
posed Tripur High School, P. O. Jam- 
ara (Saharsa) and Annexure ‘I, appellate 
order passed by the Secretary to Coven 
ment, Education Department, Bihar, in 
exercise of the powers conferred by Sec- 
tion 6 9 of the Bihar High Schools (Con- 
trol an Regulation of Administration) 
Act, 1960 (hereinafter referred to as the 
Act) in an appeal against the aforesaid 
order of the Board of Secondary Educa- 


tion. 
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8. The relevant facts leading to 
this application may be shortly stated. 
Rama Devi High School was started in the 
year 1968 in village Bhaddi (Saharsa) got 

artial coman within :a short time. It 
ecame a -fledged school thereafter and 
gets Government aid as well. It is stated 
in the application that there is Jambhara 
which is situated at a distance of a little 
over two miles from Bhaddi School. In a 
craze to start a new school some interest- 
ed persons of village Jamhara planned and 
started a new rival school in that village 
in the year 1968 with an object to causin 

to the Bhaddi school. That schoo 
was given name as Tripur Hi School. 
The Subdivisional Education Officer held 
an inquiry into the desirability of having 
a new school as so closs distance from the 
Bhaddi School. As a result of the inquiry 
he reported that the rival. school was start- 
ed in a spirit of rivalry with an object to 
cause harm to the Bhaddi school. The 
new school is situated at a distance of two 
miles from the old school at Bhaddi where 
the students of village Jamhara used to go 
and read without any difficulty. 


A copy of the report is Annexure 3’ 
fo the writ application. In spite of this 
ort the District Education Officer of 
Saharsa recommended for the recognition 
of the new school. A copy of the recom- 
mendation made by the District Education 
Officer is Annexure ‘£ to the writ applica- 
tion. The petitioner having come to know 
of this report made representations but the 
Board of Secondary Education without 
hearing the petitioner granted partial re- 
cognition to the new school (Annexure ‘2). 
The petitioner preferrec an appeal to the 
appellate authority. The Secretary, Tripur 
High School, Jamhara, respondent No. 7, 
filed rejoinder. The parties were _ heard 
by the appellate authorities and by its 
order dated 8th January, 1971, the appeal 
was dismissed (Annexure X). Mr. Gorakh 
Nath Singh, learned counsel for the peti- 
tioner, has submitted that the order of the 
appellate authority is arbitrary and illegal. 
e appellate ana has not disclosed 
even the ground on which the appeal was 
resisted and what wera ‘the contentions 
raised- and what were the materials pro- 
duced before it. The Board of Secondary 
Education violated the principles of natu- 
ral justice in not giving notice to the peti- 
tioner of being heard before passing 
the order giving recognition to the new 
school. The Board and the appellate au- 
thority have acted well against the princi- 
ples of natural justice. 


3. A counter affidavit has been 
filed on behalf of the Secretary, Tripur 
High School, respondent No. 7 the 


counter-affidavit, it is stated that the dis- 
tance between Bhaddi School and the Jam- 
hara school is about 7 miles through road. 
Even the shortest distance between the two 
schools is more than five miles. But when 


(Kanhaiyaji J.) [Prs, 2-4] Pat. 845 
the site of the Bhaddi School is shifted to 
its new site, the distance will be increased 
to one mile more. In support of this, a 
certificate from the District Engineer, Sa- 
harsa has been filed in which it is stated 
that the distance from High English 
School, Jamhara to Bhaddi High English 
School is six miles and via Man is 
eight miles. The petitioner has also at- 
tached a letter dated 16th January, 1970 
written by the District Engineer, Saharsa 


stating therein that the distance between 
Bhaddi and Jamhara is only about 2% 
miles. On the other hand it appears from 


the report of the District Education Off- 
cer, (Annexure ‘4’) that the distance be- 
tween Jamhara and Bhaddi High School 
by road is six or seven miles. Therefore 
on the facts of this case there is a great 
controversy over the distance between these 
two schools. However, I will proceed on 
the assumption that the Tripur Hi 
School Jamhara is situated within five miles 
from the Bhaddi High School. 


4, Mr. Singh has relied on the con- 
ditions laid down by the Government for 
giving recognition to 8th, 9th classes or 

recognition to the High Schools print- 
ed at page 105 of the Manual of Import- 
ant Circ and Orders complied by K. 
Malhotra, There is a note under clause 7 
at page 106 in Hindi as follows: 


“Panch meel ke under koi dusra Pras- 
wikrit Vidyalaya nahi ho”. 
When. translated into English it reads thus: 

“There should not be other recognis- 
éd school within five miles”. 
In this connection general instruction No. 
200 contained in Chapter IV of Part II 
(Bihar Education Manual 1967 Edition 
may be seen). This clause deals with re- 
cognition of High Schools including Sarvo- 
daya High Schools. This requires that an 
application should be submitted accompa- 
nied by a detailed statement giving out, 
names of high and middle schools within 
a radius of five miles. The first argu- 
ment of Mr. Singh is that Tripur High 


School, Jamhara, which is a new school 
and situated within the radius of five 
miles of Bhaddi High School, an older 


school, would not be granted recognition 
by the Board in contravention of the above 
conditions. In Shree Gajadhar Sa Higher 
Secondary School, Saurbazar v. Secy. to 
the Govt. of Bihar in Education Depart- 
ment (C. W. ff. C. No. 754 of 1967 (Pat)) 
an appeal filed by the Secretary of the 
rival high school known as Sour Bazar 
High School, it was urged before a Divi- 
sion Bench of this Court that the rival 
school was not an aggrieved party by grant- 
ing of provisional partial recognition and 
consequently had no right to appeal. In 
dismissing the application their Lordships 
held that the entire scheme of the Edu- 
cation Code seems to be to prevent un- 
healthy rivalry amongst schools by 
their being in close proximity. An ap- 
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lication for recognition is required 

Rule 200 (x) to give names of high edoa 
and middle schools within a radius of five 
miles, and similarly in Rule 201 the Spe- 


cial Board which is required to report on - 


the question of recognition is specially en- 
joined to consider whether the recognition 
of another school may not create unheal- 
thy rivalry among neighbouring _ schools. 
It was further held in that case that the 
Secretary of the Sour Bazar school was per- 
son aggrieved and the appeal by the Se- 
cretary of that school was competent. It 
was: not considered in that case whether it 
was mandatory or only directory not to 
allow recognition to a new high school 
started within a radius 
an existing high school. 
5. This question came into consi- 
deration, before Shambhu Prasad, J. in 
C.W.J. 1742 of 1969 and 1778 of 1970 
(Pat). It was doubted in that case whe- 
ther there is in fact a rule laying down 
such a condition. It was held in that case 
that the relevant Article 200 of the Code 
in respect of the recognition of high 
schools read as a whole, cannot be inter- 
preted to mean that in no case a new 
school.. which is’ situated within a radius 
of five miles -of a- recognised school can 
be recognised. It merely means that exist- 
ence of other ‘schools already recognised 
within a radius of five miles is a matter 
which ought to be taken into consideration 
while recognising: a new school. 


The 
Board is the proper authority for sn 
era- 


ing a school after taking into consi 
tion of the relevant materials. is case 
was followed by G. `N. Prasad, J: in C. W. 
J. C. 1167 of 1968 (Pat). “The Board’s 
resolution dated 10-4-1960 leading to the 
instructions issued by the Government 
embodies a policy that as general rule 
no school should be opened within a radi- 
us of five miles of an ` existing school 
but that cannot be construed as a rule of 
law, the infringement of which can give 
a rise to civil action. I am in respec 
agreement with the- views expressed in the 
above two cases‘ and hold that the Board 
which has Jaid down such a general policy 
is undoubtedly competent to deviate in an 
individual appropriate case. It is. for the 
Education authorities to decide whether or 
not under the local conditions a second 
school- should function within’ a radius . of 
five miles of an existing school. There- 
fore it is not possible to hold that the 
Board was incompetent to` grant recogni- 
tion to the proposed Jamhara High School. 
Bhaddi High School cannot claim mono- 
poly of imparting education to the students 
Jwithin its five miles’ radius. - 
6. It was next argued that the 
Appalaie authority should have -considered 
e materials placed before it and come to 
independent finding whether it was desir- 
able to grant r coito to the proposed 
Jamhara High School. The order had been 


n 
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of five miles of- 


‘opinion, there 


A. L E 
passed by the Secretary fo Government, 
epartment of Education, Bihar. After. 
hearing the counsel for the parties 
erusing relevant records of the Board he 
ound that the recognition was justified on 
the reports of senior officers of the Depart- 
ment after. local inspection.. A sub-com- 
mittee of the Board consisting of five mem- 
bers had also gone into the details and 
come to the conclusion that it was a fit 
case where partial recognition should have 


and 


been granted on provisional basis. my 
opinion, the appellate order has given 
good reasons for dismissing the appeal fil- 
ed by the petitioner. - 4 

7 It. was next argued that the 


Board of SE Education should have 
given notice to the petitioner as he was 
interested’ person and after hearing i 
the order piving partial’ recognition on 
provisional basis to Jamhara High School 
should have been passod. There has been 
violation of principle of natural justice. No 

e has been placed ` before. me to show 
that before granting partial recognition on 
a provisional basis the Board has to give 
notice to any one. If any person is ag- 
grieved .by an order made by the Board 
under clause (b) of. Section 4 or Section 5 
he is given power under Section 6 of the 
Act to pota an appeal. to’ the authority 
appointed in this behalf by the State Gov- 


‘ernment. Clause (b) of Section 4 em- 


powers the Board subject to such condi- 
tions and restrictions as may. be prescribed 
to grant recognition to schools imparting 


education in secondary ‘or higher secondary 


education.. The Board after proper in- 
quiry and::report of. the Committee of five 


has granted partial recognition on a pro- 


visional basis of Jamhara-High School. The 
petitioner has availed his right of . appeal 
under Section :6 of the ‘Act, which has 
been disposed of .according to law. In my 
inic as been no violation of 
principles: of natural justice. In the case 
of A. K. Kraipak v. Union of India, . AIR 
1970: SC 150, relied on by ‘Mr. Singh, ` it 
has been held by the ‘Supreme Court that 
the rules of: natural justice are not embodi- 
ed rules. What ‘particular: rule of natural 
justice should apply -to a-given case must 
depend to a great extent on the facts: and 
circumstances. of that case, the frame work 
of the law under which the enquiry is held 
and the constitution of the ‘Tribunal or 
body of persons appointed for that purpose. 

8. As all the ‘contentions of learn- 
ed counsel on behalf of the petitioner fail- 
ed, the- application is dismissed. But “in 
the circumstances, there will be no order 


as to costs. A es 
3 Petition dismissed, 


te 
perae 
a 
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Behari Lall, Petitioner v. Gopal Kri- 
shna Pathak, Opposite Party. 

Civil Revn. No. 685 of 1970, D/- 
19-1-1972, from order of Radheshyam 
Prasad, Addi, Sub-J., - Patna, D/- 21-3- 
1970. ; 

(A) Civil P. C. (1908), O. 21, R. 89 — 
The prayer by the judgment-debtor in his 
application to the executing Court that a 
challan for the deposit of balance of de- 
cretal amount may be passed involves a 

rayer for setting aside the sale. AIR 1952 
Pat 99, Rel. on; AIR 1940 Pat 87, Expln. 


ara 6) 


(B) Civil P. C. (1908), O, 21, R. 89 
ma From the period of thirty days for de- 
positing the decretal amount to set aside 
the sale the period when the order passed 
by the High Court staying the confirma- 
tion of sale was in operation has to be ex- 
cluded. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1952 Pat 99 == ILR 27 Pat 435, 

Dr. Parmanand Verma v. Sat- 


narain Prasad 


. 4, 5, 6 
AIR 1940 Pat 87 = 5 Cut LT 27,. 


Dhari Jena v. Gauranga Charan 
Sahu 4, 3, 6 
Jagdish Prasad,’ for Petitioner; S. C. 
Opposite 


Ghose, and K. K. Ghose, for 
Party l 


_ ORDER :—-- This is a decree-holder’s 
application in revision, directed. against the 
concurrent orders of the Courts,’ below, 
setting aside the sale held in execution of 
a decree under Order XXI, Rule 89, of the 
Code of Civil Procedure, i 


2. The facts are like these. In 
execution of a money decree, obtained by 
ae petitioner, against the judgment-deb- 
or opposite party, certain property was 
sold on the 26th aan E 1962. The 
defendant had preferred Second Appeal 
No. 185 of 1962 in this Court. i 
Second Appeal, confirmation of the sale 
was stayed by an order of this Court made 
on the 17th December, 1962, on the con- 
dition of the  defendant’s depositing 
Rs. 792/- in cash in the Court of the Exe- 
cution Munsif Patna, within one month 
from the date of the order. The said sum 
of Rs. 792/- was deposited by the judg- 
ment-debtor on the 22nd December, 1962. 
Eventually the second appeal was dismis- 
sed by this Court on the 4th April, 1967. 
With the dismissal of the second appeal, 
it is plain, the order staying the confirma- 
tion of the sale stood vacated. Thereafter, 
on the 5th April, 1967, the judgment- 
debtor filed a petition in the Execution 
Court, stating that he had already deposit- 
ed a sum of Rs. 792/- in pursuance of the 
order of the High Court and since his 
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second appeal had been dismissed by the 
High Court, a challan for the deposit of 
the balance amount may be passed. The 
challan was accordingly passed and the 
balance of the money requisite for settin 


-aside sale under Order XXI, Rule 89, of 


the Code of Civil Procedure, was deposit- 
ed on the 6th April, 1967. Thereupon 
the execution Court set aside the sale: 
The appeal filed by the petitioner in the 
lower appellate Court -has failed. He has 
come up in revision to this Court. 


S. Tho deposit, undoubtedly, was, 
on the facts and in the circumstances of 
the case, within pin | days of the date of 
the sale. The period when the stay order 
p by the High Court was in operation 
as got to be excluded from the period of 
thirty days; as it is a well settled principle 
of law that an order of stay or injunction 
of the kind keeps in abeyance the running 
of the period of limitation. Excluding that 
period, it is plain, that the final deposit 
made -on the 6th April, 1967, was well 
within thirty days. Learned counsel for 
the petitioner, in all fairness, did not com-. 
bat. this position any seriously. 

4.. Learned counsel, however, stre- 
nuously argued that there was no prayer 
made in the petition filed by the judgment- 
debtor on the 5th April, 1967, for setting 
aside the sale. The case, therefore, ac- 
cording to his submission, was covered by 
the principle of law decided by a Bench 
of this Court in the case of Dhari Jena v. 
Gauranga Charan Sahu, AIR 1940 Pat 87 
and not by what has been said by another 


‘Bench in .the case of Dr. Parmanand Verma 


v. Satnarain Prasad, AIR 1952 Pat 99, up- 
on which reliance has been placed in the 
courts below. 


5. In the case of Dhari Jena, AIR 
1940 Pat 87 merely the money was depo- 
sited. No application of any kind was fl- 
ed, making any kind of prayer, nor was 
even there an oral prayer made to the exe- 
cution Court. In that view of the mat- 
ter, it was held that mere deposit of money 
without there being any prayer for setting 
aside the sale, could not justify its setting 
aside under Order XXI, Rule 89, of the 
Code of Civil Procedure. This case was 
distinguished by Imam, J. (as he then was) 
in the case of Dr. Parmanand Verma, AIR 
1952 Pat 99 as, in that case, there was an 
app icafion made. In that application 

ere was a prayer for passing the challan 
and for ordering to accept the amount so 
that justice may be done. His Lordship 
pointed out that the words were sufficient 
to include a prayer for setting aside the 
sale. Das, J. y he then was), in his sepa- 
rate note said: 

“There are decisions which have even 
gone to the extent of saying that the filing 
of a challan with permission to deposit in 
Court the decree amount and a sum equal 
to 5 per cent of the purchase money 
should by itself be treated as an applica- 


_t 
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tion to set aside the sale.” 
but, his Lordship added, 


-~ “It is, however, not necessary, to go 
to that extent in the present case, as_ it 
may be argued that the decision of this 
Court in AIR 1940 Pat 87 is against that 
view; in that case the deposit was made 
by a challan and was not accompanied by 
any application whatever.” 


6. In my considered judgment, in 
the application filed by the judgment-deb- 
tor on the 5th April, 1967, when a prayer 
was made for passing the challan for depo- 
sit of the requisite money, by necessary 
implication, there was a prayer to do jus- 
tice by setting aside the sale. Neither of 
their Lordships has said any word in Dr. 
Parmanand Vermas case, AIR 1952 Pat 99 
which militates against the view expressed 
by me. Ofcourse, it was not necessary 
to go to that extent in that case, but it has 
become necessary for me to go to that ex- 
tent in this case. my opinion, the 
Bench decision in Dhari Jena’s case, AIR 
1940 Pat 87 also does not po against this 
view. When there is no ind of prayer 
made before the execution Court and 
merely the money is deposited then one 
may say that without there being any pra- 
yer before the Court, no kind of prayer 
can be implied in the act of deposit of the 
money. But, when there is a prayer be- 
fore the Court for permission to deposit 
the money, the said prayer is made obvi- 
ously for the purpose of asking the Court 
to set aside the sale. The Court may re- 
fuse that prayer, if it finds that the judg- 
ment-debtor nee come to depòsit the 
money on the expiry of the period of limi- 
tation, but, allowing that prayer is for the 
purpose of setting aside the sale and, in 
my opinion, in that prayer, by necessary 
implication, a prayer is involved for setting 
aside the sale. 

7. In the result, this application in 
revision fails and is dismissed. But, in the 
circumstance, I shall make no order ag to 


costs. 
Application ‘dismissed. 
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S. 30 (7) or (9) can, without an application 
for execution, in the same order or by & 
separate order give directions for carrying 
that order into effect in accordance with 
the provisions of Civil P. C. as required by 
S. 80 (10). The above principles apply 
equally to the provisions of S. 32 (5), (7) 
and (8) of State Financial Corporations Act 
1951 which are identical with the provi- 
sions of S. 30 (7), (9) and (10) of the 1948 


Act. AIR 1972 SC 801, Explained. (X- 
Ref:— State Financial Corporations Act 
(1951), S. 32 (5), (7) and (8). (er Unt- 


). 
walia, J. agreeing with S, P. Singh, J.) 
(Paras 4, 8, 9) 
Cases Referred; Chronological Paras 
AIR 1972 SC 801 = Civil Appeals 
Nos. 1021 and 1022 of 1971 and 
1852 of 1970, D/- 24-8-1971, A 
Snew Drums Pvt. Ltd. v. Maha- 
rashtta State Finance’ Corpn. 


. J.. C. Sinha and Harendra Prasad, for 
Appellants; Lal Narayan Sinha, Ray Paras 
Nath G. Sanyal and Shankar Prasad, for 
Respondents. 


JUDGMENT :— These two miscelld- 
neous appeals have been placed before me 
for hearing and disposal under orders of 
Hon’ble the Chief Justice passed in accord- 
ance with Rule 5 of Chapter IX of Part I 
of the Patna High Court Rules. On a 
point of law there was a difference 
opinion between Shambhu Prasad Singh, 
., and Shiveshwar Prasad Sinha, J. It is 
not necessary for me to state all the facts 
in detail as they find mention in the judg- 
ment of his Lordship Mr. Justice Shambhu 
pase Singh. I shall mention a few of 

em. 


2. The Industrial Finance Corpora- 
tion of India, respondent No. 1 in Miscella- 
neous Appeal 240 of 1971, and the Bihar 
State. Financial Corporation, respondent 

o. I in Miscellaneous Appeal 241 of 
1971, advanced large sums of money to 
Messrs. Thakur Paper Mils Ltd. whose 
Managing Agents are Messrs. Ram Baha- 
dur Th and Company. Both of them 
are appellants in the two appeals. The 
Industrial Finarice Corporation is a body 
constituted under the Industrial Finance 
Corporation Act, 1948 (Central Act 15 of | 
1948), and granted loan to the appellants 
in accordance with the provision of the 


said Act. The Bihar State Financial Cor- 
poration functions as a corporate body 
under the State Financial Corporations 


Act, 1951 (Central Act 63 of 1951) and 
entered into transaction of advancement of 
loans to the appellants in accordance with 
the said Act. On default in repayment of 
the amounts of loan, both the Corporations 
filed their respective applications under the 
respective Acts, under which they are gov- 
erned, before the District Rls of Dar- 
bhanga. The appellants filed show cause 
applications in both the cases. But at the 
time of hearing they were absent; their 
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lawyer informed the learned Additional 
District Judge to whom the cases were 
transferred for disposal ‘no instructions’. 
The cases were taken up ex parte and 
orders in both the cases were made in ac- 
cordance with the respective provisions, of 
the two Acts. Miscellaneous Appeal 240 
of 1971, was filed by the appellants in the 
case filed by the Industrial Finance Corpo- 
ration of India and Miscellaneous Appeal 
241 of 1971 arises out of the application 
filed by the Bihar State Financial Corpora- 
tion. Both the appeals were heard toge- 
ther by a Bench of this Court consisting 
of Shambhu Prasad Singh and Shiveshwar 
Prasad Sinha, JJ. Three points were urged 
before their Lordships— A that the cases 
ought not to have been heard ex parte and 
an opportunity should be given to the a 
ellants to contest the cases afresh, G) 

t no order in terms of sub-section (10 
of Section 80 of Central Act 15 of 1948 
and sub-section (8) of Section 82 of Cen- 
tral Act 63.of 1951 could be made by the 
Court below at the time of ing ex parte 
orders under sub-section (9) and sub-sec- 
tion (7) of the aforesaid provisions and 
(iii) that in any view of the matter, cer- 
tain directions given by the Court below 
even with reference to sub-sections (10) 
and (8) of Sections 80 and 32 respectively 
are not warranted by law. 


3. The first point was decided 
against the appellants by both the learned 
Judges, and no fresh argument was ad- 
vanced: before me—possibly it could not 
be—to persuade me to take a view con- 
trary to the one taken by the Bench. After 
having read the Judgments of the learned 
Judges, I find myself in respectful agree- 
ment with their views in that regard, 

4. The main difference between 
the learned Judges has been with reference 
to the interpretation of sub-sections (10) 
and (8) of Sections 80 and 32 respectively. 
S. P. Singh, J., has taken the view that an 
order in terms of these sub-sections could 
be made at the time of making an order 
for sale under  sub-sections (0) and (7) 
while S. P. Sinha, J., has taken a contrary 
view. In his view, the latter part of the 
impugned orders could not be made at all 
in the proceedings as initiated; after the 
order directing sale was made, such orders 
could follow only on applications being 
made by the Corporations for executions 
of the ‘orders of sale and not otherwise. 
It is for this reason that the case has come 
to me for hearing and disposal. In m 
considered judgment, the view expresse 
by S. P. Singh, J., on this disputed ques- 
tion of law is correct and the one expres- 
sed by S. P. Sinha, J., is incorrect, and I 
say so respectfully. I shall state my rea- 
sons immediately. But before I do so, I 
may state here that even then some of the 
directions given by the Court below in the 
two impugned orders have not n up- 
held by S. P. Singh, J. He has modified 
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the directions given, as stated in his judg- 
ment. In that regard too, the matter is 
final as no argument was advanced before 
me on behalf of the Corporations to in- 
duce me to take a different view. Not 
only that, I am in respectful agreement 
with the modifications suggested by S. P. 
Singh, J. I now scat to give my rea- 
sons in support of my view agreeing with 
that of S. P. Singh, J. 

5. The relevant provisions with 
which we are concerned in these two a 
peals are identical in the two Acts, namely, 
the Industrial Finance Corporations Act 
(Act 15 of 1948) and the State Financial 
Corporations Act (Act 68 of 1951). Sec- 
tions 29 and 380 of Act 68 of 1951 more 
or less correspond with the provision con- 
tained in Sections 28 and 29 of Central 
Act 15 of 1948. The two sub-sections of 


Section 81 of the former Act are more or 
less equivalent to sub-sections (1) and (2) 
of Section 80 of Act 15 of 1948. Sub- 


sections (1) to (8) of Section 82 of Act 68 
o correspond to sub-sections (3) to 
(10) of Section 80 of Act 15 of 1948. Since 
the relevant provisions are word for word 
the same in the two Acts, I shall proceed 
to discuss them with reference to the pro- 
visions contained in Act 15 of 1948. The 
preamble shows the purpose of the Act 
and it runs as follows:— 


“Whereas it is expedient to establish 
an Industrial Finance Corporation for the 
puree of w medium and long-term 
credits more readily available to industrial 
concerns in India, particularly in 
stances where normal banking accommo- 
dation is inappropriate or recourse to capi- 
tal issue methods is impracticable;”. 

The other Act being merely for the pur- 
pose of providing for the establishment of 
State Financial Corporations did not re- 
peat the words of the preamble, but it 
goes without saying that the object is the 


circum- 


same. And, since the facility of medium 
and long-term credit has been provided 
for the benefit of the industrial concerns in. 


India, special protection and remedies have 
also been provided for speedy realisation 
of the advancement of loans under certain 
circumstance for the benefit of the Corpo- 
rations. One such singularly special right 
given to the Corporation is to be found in 
Section 28 of Act 15 of 1948. It gives a 
right to the porperation in case of default 
for repayment of any loan or advance or 
any instalment thereof or on the failure of 
the industrial concern to comply with the 
terms of the agreement with the Corpora- 
tion to transfer by way of lease or sale 
and realise the property pledged, mortgag- 
ed, hypothecated or assigned to the Cor- 
poration even by private treaty without go- 
ing to the Court. The property vests in 
the transferee under sub-section (2). The 
management of the industrial concerm can 
be taken over in such a situation under 
sub-section (8A) of Section 28. Seetion 29 
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gives power to the Corporation to call for 
repayment before the agreed period. In 
such a case, however, on failure of the 
industrial concern to repay the loan when 
the Corporation calls for such immediate 
repayment, the Corporation has to ap- 
proach the District Judge under Section 30 
under which provision it can approach the 
Court even in cases which are covered by 
Section 28. I would do better to quote 
sub-sections (1) to (10) of Section 30 of 
Act 15 of 1948 in — 


“(1) Where an industrial concern, in 
breach of any agreement, makes any de- 
fault in repayment of any loan or advance 
or any instalment thereof or otherwise 
fails to comply with the terms of its agree- 
ment with the Corporation or where the 
Corporation requires an. industrial concern 
to make immediate repayment of any loan 
or advance under Section 29 and the in- 
dustrial concern fails to make such repay- 
ment then, without > prejudice to the 
provisions of Section 28 of this Act and 
of Section 69 of the Transfer of Property 
Act, 1882, any Officer of the Co 
generally or especially authorised by’ the 
Board in this behalf may apply to the Dis- 


trict Judge, within the local limits of whose. 


jurisdiction the industrial concern carries 
on the whole or a substantial part of its 
business for one or more of the following 


reliefs, namely:— , 
(a) for an order for the sale of the 
property pledged, mortgaged, hypo- 


thecated or assigned`to the Corporation as 
security for the loan or advance, or 


(b) For transferring the management 


of the industrial concern to the Corpora- | 


tion, or l l i 
(c) for an ad interim injunction where 
there is apprehension of the machinery or 
the equipment being removed from the 
remises of the industrial concern without 
e permission of the Board. 
l 2) An. application under sub-section 
m S state the nature and extent of. the 
iability of the industrial concern to . the 
Corporation, the ground on which it is 
made and such other particulars as may 
be prescribed. l f 
(3) When the application is for the 
reliefs mentioned in sub-clauses (a) and (9 
of sub-section (1) the District Judge sh 
pass an ad interim order attaching the 
security or so much of the property of the 
industrial concern as would on being sold 
realise in his estimation an , amount equiva- 
lent in value to the outstanding liability of 
the industrial concern to the Corporation 
together with the costs of the proceedings 
en under this section with or without 
an ad -interim injunction restraining ` the 
industrial concern from transferring or re- 
moving its machinery or equipment. 
(4) Where the appka tion is for the 
relief mentioned in sub-clauses (b) and (c) of 
sub-sec. (1) the District Judge shall grant 


oration. 
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an ad interim injunction restraining the in- 
dustrial concern from transferring or re- 
moving its machinery or equipment and 
issue a notice calling upon the industrial 
concern to show cause on a date to be 
specified in the notice why the manage- 
ment of the industrial concern should not 
be transferred to the Corporation. 


(5) Before. passing any order under 
sub-section (8) or sub-section (4) the Dis- 
trict Judge may, if he thinks fit, examine 
the officer making the application. 

(6) At the same time as he passes an 
order under sub-section (8), the District 
Judge shall issue to the industrial concern, 
a notice accompanied by copies of the 
order, the opploation and the evidence, if 
any, recorded by him, calling upon it to 
show cause on a date to. be specified in 
the notice why the ad interim order of 
attachment should not be made absolute or 
the injunction confirmed. 


(7) If no cause is shown on or before 
the date specified in the notice under sub- 
sections (4) and (6), the District Judge 
shall forthwith make the ad interim order 
absolute and direct the sale of the attach- 
ed: property or :transfer the management of 
the industrial concern to the Corporation 
or confirm the injunction. ee 

(8) If cause is shown the District 
Judge shall proceed to investigate the 
claim of the Corporation and e provi- 
sions of the Code of Civil Procedure, 1908, 
shall as far as practicable apply to such 
proceedings. fer a0 

-~ (9) On an investigation made under 
sub-section (8) the District Judge shall 
pass an order-— : | 

(a) confirming the order of attachment 
and directing the sale of the attached pro- 
perty, or © l 3. 3 

(b) varying the order of attachment 
so as to release a pores of the property 
from attachmént and directing the sale of 

e remainder of the attached property, or 

(c) releasing the property form. attach- 
ment, if he is Satisfied that it is not neces- 
sary in the interests of the Corporation, or 

(d) confirming or. dissolving the in- 
junction, or r ; l l 

(e) transferring, the management of 
the industrial concern to the Corporation or 
rejecting the claim made in’ this behalf; 

Provided that when making any order 
under clause (c), District Judge may make 
such further orders as he thi necessary 
to protect the interests of the Corporation, 
and may apportion the costs of the Pro- 
ceedings in such manner as he thinks fit 

Provided further that unless the Cor- 
poration intimates to the District Judge 
that it will not appeal against any order 
releasing any Pues from attachment, 
such order shall not be given effect to un- 
til the expiry of the period fixed under 
sub-section (11) within which an` appeal 
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may be preferred, or if an appeal is 5re- 
ferred, unless the High Court otherwise 
directs, until the appeal is disposed of. 

(10) An order of attachment or sale 
of property under this section shall be car- 
ried. into effect as far as may be practi- 
cable in the manner provided in the Code 
of Civil Procedure, 1908 ‘for the attach- 
ment or sale roperty in executior of 
a decree, as e Corporation were the 
decree-holder.” 

' 6. It would be noticed from the 
relevant provisions of the Act extracted 
above that the Corporation can make an 
application to the District Judge for one 
or more of the reliefs mentioned in 
clauses (a) to (c) of sub-section (1) in all 
cases covered by the contingencies pro- 
vided in Sections 28 and 23. It may, ‘Low- 
ever, be made clear that both the Corpora- 
tions had made their respective app-ica- 
tions when the appellants had made de- 
fault in payment ar the Ican or the instal- 
ments thereof. | Sub-section (8) provides 
that the District Judge has to make’ ar ad 
interim order attaching the security or so 
much of the property of the industrial zon- 
cern, -which must have been given in se- 
curity, as would on being sold, realise in 
his estimation an amouxt equivalen: in 
value to the outstanding liability. In oth 
these cases, such an order was made by 
the Court below, and then notice was 
issued to the appellants in accordance with 
sub-section (6). Since the appellants had 
shown cause, no order in accordance with 
sub-section (7) was made making the ad 
interim order of attachment -absolute and 
directing the sale of the <ttached prong 
But the investigation proceeded in accord- 
ance with sub-section fg), and since on the 
date of the hearing of the cases ard a 
to that i Ai appeLants 
e 


of 
if 


Civil Procedure, 1908° hereinafter called the 
Code. The ex parte, order was made in 
terms of clause (a) of sub-section (91 of 
Section 30. In the same order, however, 
the Court below gave certain directions 
for carrying into effect the order made 
under clause (a) of sub-section (9), and 
this the Court below did in accordance 
with sub-section (10). Question is whether 
such a further direction was justified in 
1 W. : 


7. The provisions contained in Sec- 
tion 80 would clearly show that when 
there is a relief asked fcr an order for 
sale of the property, the District Judge has 
to make an interim order attaching the 
property or a portion thereof, as the case 
may be. ‘The notice issued under sub-sec- 
tion (6) is to ask the industrial concerm on 
a date to be specified in it wy the in- 
terim order of attachment should not be 
made absolute, I am leaving out of con- 
sideration the injunction part of the cder 
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and the relief of injunction claimed as it 
issnot necessary to do so in these cases. 
I “acl have thought that once an in- 
terim ‘order of attachment is made, the 
notice in terms should ask the industrial 
concern as to why the interim order of 
attachment should not be made final, and 
an order directing sale of the property or 


. any portion thereof should not be made. 


Or, it may merely- ask the concern to 
show cause why an order directing sale of 
the pope, or a portion thereof should 
not be made. And, in that case the in- 
terim order of attachment shall continue 
till the sale takes place or the order is re- 
voked. As a matter of construction, there- 
fore, to me it appears that the purport of 
the notice provided in sub-section (6) is 
on that line as ‘the interim order 
of attachment is a step in the process 
for the purpose of sale, and making the 
interim order of attachment absolute means 
making it absolute for the purpose of 
directing sale, otherwise - there would be 
no use in making the order of attachment 
absolute. The industrial concern is re- 
quired to show cause why the ‘interim 
order of attachment should not be made 
absolute for the purpose of directing sale 
and, therefore, in substance and in effect, it 
would mean asking it to show cause in 
the sense I have indicated above. If no 
cause is shown then the interim order of 
attachment is to be made absolute and the 
Court is to direct the sale of the property 
under sub-section (7). But if cause is 
shown then after investigation made. in ac- 
cordance with the provision of the Code, 
an order as per one or more of the 
clauses of sub-section (9) has to follow. 


It would, thus be noticed that when 
sub-section (10) speaks about an order of 
attachment of property under S. 30 got to 
be carried into effect in accordance with 
the provisions of the Code, it cannot mean 
carrying into’ effect an order of attachment 
in an execution; unmistakably this refers to 
carrying into effect the order of attachment 
to be made under sub-section (8), (7) or 
(9) by following the procedure prescribed 
in Rules 41 to 54 of Order 21 of the ‘Code 
wherein various modes of attachment of 
various kinds of movable, immovable pro- 
perty or shares, etc. have been provided. 
It is incorrect to say, as was urged on be- 
half of the appellants by Mr. J. C. Sinha, 
that an ad interim order of attachment or 
the absolute one made in the proceeding 
initiated on an application filed under sub- 
Sections. (1) and (2) of Section 80 is like 
an order of attachment made before judg- 
ment in accordance with Rules 5 and 6 
read with Rule 7 of Order - 38 of the 
Code. The two are substantially different. 
The.one is a special provision for preserva- 
tion of the property and as a part of -the 
rocess of selling it. The other is merely 
or its preservation until a decree is pass- 
ed or executed. If by necessary implica- 
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tion the order of attachment is to be car- 
tied into effect as far as may be practi- 
cable in the manner provided in the Code, 
without there being any application for 
execution, I fail to understand how the 
latter at of the requirement of sub-sec- 
tion (10) for carrying into effect the order 
of sale (and I find no difference between 
the order of sales and order directing the 
sale) can have a different meaning. The 
meaning must be that the order of sale 
made under sub-section (7) or (9) has also 
got to be carried into effect in accordance 
with the provisions of the Code in so far 
as they are applicable. In other words, 
the procedure of issuing sale proclamation 
as provided by Rule 66 onward of Order 21 
will be attracted.. If the sale takes place, 
the provision of Section 47 or Rule 90 of 
Order 21 for setting aside the sale may be 
applicable; the provision contained -in 
Rule 89 may also be applicable. But for 
making certain provisions of Order 21 of 
the Code applicable, it is not necessary 
that the provision of Rule 10 for filing an 
appunto for execution in accordance 
with Rule 11 must also apply. 


8. The procedure prescribed in the 
various sub-sections of Section 80 of Act 
15 of 1948 for making ad interim order’ of 
attachment absolute and directing the sale 
of the attached property is in material 
particulars different from the procedure 
prescribed in Order 84, Rules 2, 4 and 5 
of the Code for passing a decree of sale 
on the basis of a mortgage. When such 
a mortgage decree is executed under 
Order 21 of the Code, there is no attach- 
ment and no order for sale in terms of 
Rule 64 of Order 21 can possibly be made 
or is necessary to be made. ere is no 
provision in the Code for carrying into 
effect the decree for sale based upon a 
mortgage. The holder of a decree has got 
to levy execution in accordance with the 
various other Rules, namely, Rules 10 and 
Il of Order 21 of the Code while, as 
pointed out by S. P. Singh, J., the langu- 
age of sub-section (10) of Section 80 is 
different. 


Here, the order directing 
to all intents and purposes, is an order of 
sale has to be carri into effect by the 
Court. No application is necessary for the 

urpose. I must, however, hasten to add 
at the Court is under no compulsion or 
obligation ‘to carry into effect the order of 
sale simultaneously when it makes an 
order directing sale under sub-section (7) 
or (9). It may do so by a separate order. 
{ft may evendo so on an application by the 
Corporation. There is no bar to the filing 
of an application and asking the Court to 
into effect the order of sale in ac- 
cordance with sub-section (10) if it has not 
already done so while making the order 
directing the sale under sub-section (7) or 
(9). It is, however, manifest that such an 
application cannot be treated as an appli- 


sale which, 
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cation in execution or at par with an appli- 
cation filed in accordance with Rule 10 or 
1l of Order 21 so as to attract the proce- 
dure of issuing fresh notice under Rule 22. 
It was pointed out by Mr. Shankar Prasad, 
learned Counsel for the Bihar State Finan- 
cial Corporation, that there may be cases 
where it may not be possible for the court 
Mea pre TO) or an ee ane sub-sec- 
tion or irectin e sale to carry 
that order mto effect” in accordance with 
the provision of the Code as required by 
sub-section (10). For that purpose, it may 
be necessary to transfer that order for exe- 
cution to some other court, and in such an 
event it is plain that a separate application 
ay be necessary. But that apart, ordinarily 
and generally I am of the opinion that the 
Court disposing of the application filed 
under sub-sections (1) and O) and directin 

the sale either under sub-section (7) or (9 

should, in the same order, give directions 
for carrying that order into effect in accord- 
ance with the provisions of the Code, 
meaning thereby issuing sale proclamations, 
etec, in accordance with Rule 66. 


o @ Mr. Shankar Prasad leamed 
Counsel for the Bihar State Financial Cor- 
poration, led himself—-and, as it appears to 
me, wrongly—to make a concession on the 
disputed mon of law on the basis of an 
unreported decision of the Supreme Court 
in Civil Pee Nos. 1021-1022 of 1971 
and 1852 of 1970 (Asnew Drums Pvt. 
Ltd. v. Maharashtra State Finance Conn) 
decided on 24-8-1971 = (Since reporte 
in AIR 1972 SC 801). In that, case on an 
application filed under Section 81 of Act 
63 of 1951 at the instance of Maharashtra 
State Finance Corporation an order direct- 
ing sale was made on April 11, 1966, and 
it appears to me, in the same order a 
direction was given for issuance of sale 
proclamation as required by Order 2], 
Rule 66 of the Code sale proclamations’ 
were issued repeatedly. Eventually after 
the sale of the property the Company 
which was the appellant before the 
Supreme'Court filed an application on 
October 8, 1969 for setting aside the sale. 
is application was dismissed on Janu- 
ary 16, 1970. The Company filed an ap- 
peal before the Bombay High Court from 
this Order dismissin e application for 
setting aside the sale. The appeal was 
purported to be filed under sub-section (9) 
of Section 32 of Act 68 of 1951. Obvi- 
ously, no appeal from the order dated 
January 16, 1970 could be filed under the 
said provision of law... The Bombay High 
Court dismissed the appeal summarily on 
the ground that no appeal Jay as also on 
merits. The Supreme Court pointed out 
that in carrying into effect the order of 
sale the provisions of the Code are attract- 
ed as provided in Section 32 (8) of Act 
68 of 1951 (corresponding to Section 30 
(10) of Act 15 of 1948). That being so, 
an order refusing to set aside a sale in 
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execution of a decree is appealable under 
Order 48, Rule 1 (J) as an appeal from an 
order under Rule 92 of Drder 21 of the 
Code refusing to set aside the sale. The 
law laid down by the Supreme Court is 
not only binding on me but, if I may‘ say 
so with respect, provisions of the Code 
would surely be attracted in all matters 
after the issuance of the sale proclamation. 
In the matter of the investigation of show 
cause filed, under sub-section (8) of Sec- 
tion 30 also, the provisions of the Code 
are attracted. In other words, wherever 
there is any special provision in the Acts 
with which we are concerned in these 
cases, that special provision iil govern 
the matter. But in absence of any special 
provisions, the provisions of the Code 
would be attracted including the provision 
for filing an appeal. But wherever there is 
a conflict between the provisions of the 
Acts and the Code either expressly or by 
necessary implication, the former woul 
prevail and not the latter. In regard to 
the making of an order for carrying into 
effect the order of sale in the same order 
directing sale, I am definitely of the opin- 
ion that by necessary implication there is 
a conflict between the provisions of sub- 
section (10) of Section 80 of Act 15 of 
1948 and Rules 10 and 11 of Order 21 of 
the Code. It is difficult to accept the con- 
tention that without an application for exe- 
cution such an order cannot be made either 
in the same order in which a direction for 
sale has been made or even by a separate 
order. That being so, I think the disputed 
question of law has got to be decided 
against the appellants in two appeals. 


10. For the reasons stated above, 
I respectfully agree with -he order propos- 
ed to be made by Shambau Prasad Singh, 
J.. in the two miscellaneous appeals and 
not with that proposed by Shiveshwar Pra- 
sad Sinha, J., I order acccrdingly. 


Cirder accordingly. 
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Sheo Kumar Singh, Appellant v. 
ea Prasad Singh and others, Respon- 
ents. 


A, F. A. D. No. 254 of 1969, D/- 6- 
8-1971, against Order of M. Yahya, 2nd 
Addl. Dist. J., Motihari, D/- 19-2-1969. 

(A) C. P. C. (1908), O. 32, R. 7 — 
Court referring the dispute to arbitration on 
an application by the guardian-ad-litem of 
the minor for permission of the Court — 
Requirements of O. 32, R. 7 are complied 
with, (Para 10) 
. There is no set form in which the 
Court has to record its order while grant- 


ing permission to the guardian of the 
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S. K. Singh v. H. P. Singh 
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minor to enter into compromise or for refer- 
sen the dispute to arbitration, When an 
application is made on behalf of a minor 
by his guardian for permission to refer the 
dispute to arbitration, the Court is not in 
a position to know whether the actual 


„award will be for minors benefit or not. In 


the case of a compromise, the Court is in 
a position to form an opinion on the ques- 
tion of minor’s benefit, before according 
permission to the guardian for entering 
into it because the terms of the compromise 
are made known to it. Therefore, for re- 
ferring the dispute to arbitration, the 
Court, unless the case is such that on the 
pleadings themselves and on the evidence 
already placed before the Court, the minor 
is bound to succeed in full, has to proceed 
on the assumption that the reference is for 
the benefit of the minor for references to 
arbitration bring amicable settlement of the 
dispute. Where an application is made by 
the guardian-ad-litem of the minor for per- 
mission of the Court to refer the dispute 
to arbitration and the Court refers the dis- 
pute to arbitration, it can safely be held 
that the Court has applied itself to the 
question whether the reference is for the 
benefit of the minor or not and whether 
leave should be granted to the guardian for 
it or not. (Para 10) 


(B) C. P. C. (1908), S. 100 — Second 
appeal — Finding of fact -— Finding on 
question of possession recorded by trial 
court — Lower appellate Court discussing 
the main reasonings of the trial Court and 
reversing the finding — High Court will 
not interfere merely because lower appel- 
late Court omits to discuss some of the 
reasonings of the trial Court. (Para 13) 


If the lower appellate Court has dis- 
cussed the main reasonings of the trial 
Court, it is not necessary for it to write, 
even it is of reversal, a judgment as de- 
tailed as written by the trial court. If 
the High Court is satisfied that the lower 
appellate Court has applied itself to the 
evidence on the record, was aware of the 
reasonings given by the trial court and dis- 
cussed the main reasonings of that Court 
in support of the finding recorded by trial 


court, the High Court would not 
be justified in interfering with the judg- 
ment of the lower appellate Court in a 
second appeal, (Para 13) 
Cases Referred: Chronological Paras 
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Lal Narayan Sinha, L. M. Sharma and 
Bhupendra Narain Sinha, for Appellant; 
Brahamdeo Narain, Baidyanath Pd. No. 1 
a Bishwamohan Bahadur, for Respon- 
ents. 


JUDGMENT:— This second appeal 
by defendant No. 1 arises out of a suit for 
declaration of title to and recovery of pos- 
session over 3 bighas, 17 kathas and 9% 
dhurs of land, situate in village Siswa 
Patna, in the district of Champaran, 


2. Admittedly, the lands in dispute 
belonged to one Ramdheyan Singh. He 
died leaving behind his widow Jiana Kuar. 
On 8th of May, 1988, she executed a re- 
gistered deed of gift in respect of 7 bighas 
15 kathas and 10 dhurs of land including 
the suit lands in favour of ` the appellant. 
Jiana Kuar died in 1945. The plaintiff- 
Respondent instituted Title Suit No. 86 of 
1947 claiming the gifted lands as the next 
reversioner of the estate of Ramdheyan 
Singh. The present appellant was a defen- 
dant to that suit. He was a minor at that 
time and was placed under the guardian- 
ship of this natural guardian. The dispute 
was referred to arbitration through court. 
The Arbitrators submitted their award and 
the Court passed a decree according to it. 
The Plaintiff-Respondent, according to that 
decree, was given the lands in dispute, His 
case is that he got possession over the 
suit land but was subsequently disposses- 
sed in 1961 and, therefore, was obliged to 
institute the present suit. 

3. The main defence of the appel- 
lant were— 


(i) that he was a minor and the refer- 
ence to arbitration being in violation of 
Order 32, Rule 7 of the Code of Civil Pro- 
cedure, the award decree was not binding 
on him; and ‘ 


(ii) that the  plaintiff-respondent did 
not execute the decree in his favour and 
never got possession over the suit lands 
and, therefore, his claim was barred by 
limitation. i 
The appellant also challenged, the claim of 
the plaintiff-Respondent at he was the 
next reversioner of the estate of Ramdhe- 
yan Singh and thus entitled to the inheri- 
tance of Jiana Kuer and further  averre 
that fraud was practised upon his father, 
his guardian in the previous suit, who was 
addicted to Ganja and Bhang, in getting 
the matter referred to arbitration. 

A. The trial Court found in favour 
of the plaintiff-Respondent and against the 
appellants on all points except the genea- 
logy and decreed the suit. The lower ap- 
pellate Court has substantially confirmed 

those findings and decree of the trial 
~ Court. 

5. Mr. Lal Narayan Sinha, appear- 
ing on behalf of the ange has urged 
that (i) both the Courts below have erred 
in holding that the decree in T. S. 36 of 


S. K. Singh v. H. P. Singh (S. P. Singh Ff.) 
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1947 was binding on the appellant inas- | 
much’ as while referring the dispute in that 
suit to arbitration the Court did not comply 
with the requirements of Order 32, Rule 7 
of the Code of Civil Procedure; (ii) the 
finding recorded by the trial Court that the 
plaintif-Respondent must be deemed to be 
in constructive possession of the suit lands 
is bad in law and, at any rate, on such 
a finding, he cannot claim that the suit is 
not barred by limitation and (iii) that the 
finding of the lower appellate Court, the 
final Court of fact, that the plaintiff-res- 
pondent came in actual possession is not 
in accordance with law. 


6. In Title Suit No. 86 of 1947, 
the father of the appellant was his guar- 
dian. He made an application to the Court 
for referring the case to arbitration. He 
also filed a separate petition for permission 
to refer the suit to arbitration on behalf of 
the present appellant who was minor at that 
time. Ext. D (1) is the order which the 
court passed on those applications on 18th 
of July, 1947. It reads: 


“Parties file hazris. Later, parties file 
a petition to refer the case to arbitration. A 
separate petition for permission to refer the 
suit to arbitration on behalf of the minor 
defendant has been filed by the natural 
guardian. Order—Let the order of reference 
be sent to Umpire on plaintiffs filing re- 
quisites including copies of pleadings by 
21-7-1947. Put up on 21-7-1947 for fur- 
ther orders”. 


After requisites were filed, on 2lst of July, 
1947, the court ordered for sending the 
writ of reference to arbitration to the Um- 
pire with necessary papers fixing 7-8-1947 
for submission of the award. According to 
Mr. Lal Narayan Sinha, the order dated 18- 
7-1947 did not comply with the require- 
ments of O. 82, R, 7 of the Code of Civil 
Procedure and hence the award made by 
Arbitrators and decree passed on basis 
thereof were not binding on the appel 
lant. Order 82, Rule 7 of the Code runs 
as follows: 


“(1) No next friend 
the suit shal, without the leave 
of the Court, expressly recorded in 
the proceedings, enter into any agreement 
or compromise on behalf of a minor with 
reference to the suit in which he acts as 
next friend or guardian. 


(2) Any such agreement or compro- 
mise entered into without the leave of the 
Court so recorded shall be voidable against 
all parties other than the minor.” 


Mr. Sinha contended that Order 32, Rule 7 
(1) of the Code required the Court to ex- 
pressly record its leave for compromising 
the suit on behalf o e minor or for 
making a reference to arbitration and the 
order expressly recording such a leave also 
must indicate on the very face of it that 
the Court was satisfied that the compro- 
mise was for the benefit of minor. 


or guardian for 
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absence of these, he maintained that the 
compromise and reference to arbitration did 
not bind the minor. He relied on the de- 
cisions of this Court in Awadhesh Prasad 
Missir v. Widow of Tribeni Prasad Missir, 
AIR 1940 Pat 668, and Sheosagar Singh v. 
Sitaram Kumhar, AIR 1952 Pat 48. As 
it appears from the facts oz Awadhesh Pra- 
sad Missir’s case, the Court which record- 
ed the compromise and opined that it was 
for the benefit of the minor defendant-Res- 
pondents, was not aware of the fact that 
the minors were represented through a 
guardian ad litem who had no connection 
with the family. The compromise petition 
was filed on behalf of the natural guardian 
who was not guardian of the minors for 


the purpose of the suit. On these facts, 
e compromise had to be held as not 
binding on the minors. It was further 


observed in that case as follows:— 


“In my judgment a guardian ad litem 
cannot enter into a compromise without 
the leave of the Court, and such leave 
must be expressly recorded by the Court. 
The terms of Order 82, Rale 7, Civil Pro- 
cedure Code, are not complied with by 
merely asking the Court to EE of 
a compromise which has actually been en- 
tered into. The language of the rule makes 
it clear that the Court must consider the 

roposed terms before they are agreed to 
y the parties and must grant leave to .the 
guardian ad litem to enter into the com- 
romise. It has been strongly urged on 
ehalf of the respondents that approving 
of the terms of a compromise after it has 
been entered into is sufficient compliance 
with Order 82, Rule 7, Civil Procedure 
Code, but, in my judgment, approving of 
something already done is very different 
from considering the terms of a proposed 
compromise and granting leave to a guar- 
dian ad litem to enter into such a compro- 
mise.” 

These observations were explained by the 
Supreme Court in the case of Bishundeo 
Narain v. Seogeni Rai, AIR 1951 SC 280 
to which I shall refer in detail later on. 


T. In Sheosagar Singh’s case, AIR 
1952 Pat 48, three applications were filed 
in the Court on the same day; one for 
compromise, another for cancelling the ap- 
pointment of the pleader guardian ad litem 
and appointing Respondent No. 2 as guar- 
dian of minor Respondent No. 1 and the 
third for permission to compromise. In the 
order which was passed by the Court per- 
mitting compromise, there was nothing to 
indicate that it was for the benefit of the 
minors. The terms of ths compromise on 
the very face of it suggested that they were 
against the interest of tke minors and, 
therefore, it was manifest that the Court 
which recorded the compromise did not 
apply itself to the question whether the 
compromise was for the benefit of the 
minor or not. It was in these circumstan- 
ces that the compromise was held not 
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binding on the minor. However, it was 
pointed out that “no particular formula is 
required to be used by the Court in grant- 
ing leave to a guardian-ad-litem to com- 
promise a suit on behalf of a minor.” 


; On the other kand, learned 
Counsel for the Respondent relied on the 
decision of the Supreme Court in AIR 
1951 SC 280, already referred to above. 
The order granting leave to the guardian 
to compromise with which their Lordships 
had to deal with was as follows:— 


“Petition of compromise put up. The 
proposed guardian of minor plaintiff and 
defendants have filed petitions for permis- 
sion to compromise. Permission granted as 
me. compromise is for the minors bene- 


Their Lordships overruled the contention 
that this order was insufficient to show that 
the Judge who granted leave applied his 
mind to the matter and satisfied himself 
that the compromise was for the minors 
benefit. It was observed— 


There is no set form in which the 
certificate which the Court is required to 
record need be made. It is evident that 
the Judge had the provisions of Order 32, 
Rule 7 in view. He adjourned the case 
on 17-11-1924, He realised that he had 
to give permission and he realised that the 
compromise had to be for the benefit of 
the minors.” 


Referring to the decision of our High 
Court in Awadhesh Prasad Missir’s case, 
AIR 1940 Pat 668, their Lordships said 
that if the Patna decision was made to 


convey that before the guardian even be- 
gins Pe RoRo ton for compromise with the 
other side, he must obtain sanction of the 
Court, they were unable to agree with that 
view. 


9. Another case on which learned 
Counsel for the Respondent placed reli- 
ance is a decision of this Court in Ishan 
Chandra Kundu v. Nilratan Adhikari, ATR 
1923 Pat 375. As it.appears from the 
facts, as stated in the judgment, there was 
no permission expressly granted by the 
Court to the guardian-ad-litem of the minor 
to enter into compromise. The guardian- 
ad-litem had ‘filed a petition for leave to en- 
ter into compromise and compromise was 
recorded, After the attention of the court 
was drawn to that petition, overruling the 
contention that the compromise was not 
binding on the minor, Kulwant Sahay, ]., 
who delivered the leading judgment in that 
case, relying on the judgment of the Judi- 
cial Committee in Manohar Lal v. Jadunath 
Singh, (1906) 33 Ind App 128 (PC), observ- 
ed: 


“In the present case before us, it is 
clear from the order sheet that the atten- 
tion of the Court was expressly drawn to 
the fact that the compromise ` was being 
effected on behalf of the minors inasmuch 
as a petition for leave to enter into the 
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compromise was filed by the guardian and 
noted by the Judge. In order to attract 
the provisions of Order XXXII, Rule 7 of 
the Code of Civil Procedure, it is enough 
to show that the attention of the Court 
was directly called to the fact that a minor 
was a party to the compromise and that 
the leave of the Court was obtained on 
peneon or in some way not open to doubt. 

o particular’ formula is necessary to be 
used by the Court in order to grant the 
leave and when it is shown that an appli- 
cation was made by the “guardian to the 
Court asking for leave to enter into the 
compromise and the Court makes a note 
of that application and passes a decree in 
terms of the compromise, it must be held 
that the leave of the Court was expressly 


recorded wi the meaning 0 
Order XXXII, Rule 7 of the Code”, 
10. From the decisions of the 


Supreme Court and this Court, referred to 
above, it is clear that there is no set 


form in which the Court has to record its ` 


jorder while granting permission to -the 
guardian of the minor to enter into com- 
proni or for referring the dispute to ar- 
itration. When an application is made on 
behalf of a minor by his guardian for per- 
mission to refer the dispute to arbitration, 
the Court is not in a position to know 
whether the actual . award will -be for 
minors benefit or not. In the case of a 
compromise, the-Court is in a position to 
form an opinion on the’ question of minor's 
benefit, before according permission to the 
guardian for entering into it because the 
terms of the compromise are made known 
to it. Therefore, for referring the dispute 
to arbitration, the Court, unless the case 
is such that on the pleadings themselves 
and on the evidence already placed before 
the Court, the minor is bound to succeed 
in full, has to proceed on the assumption 


that the reference is for the benefit of the 
minor for references to arbitration bring 
amicable settlement of the dispute, Thus 


where an application is made by the guar- 
dian-ad-litem of the minor for permission 
of the Court to refer the dispute to arbi- 
tration and the Court refers the dispute to 
arbitration, it can safely be held that the 
Court has applied itself to the question 
whether the reference is for the benefit of 
the minor or not and whether leave should 
be granted to the guardian for it or not. 
In my opinion, therefore, the Court while 


referring the dispute to arbitration in 
T. S. 86 of 1947 did comply with 
the requirements of Order 32, Rule 7 
of the Code and there is no subs- 


tance in the contention of learned Counsel 
for the appellant that the award decree is 
not binding upon him inasmuch as the re- 
. quirements of Order 82, Rule 7 of the 
Code were not complied with by the Court 
at the time of reference of the dispute to 
arbitration. Jt is remarkable that in the 
written statement the appellant challenged 
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the reference only on the ground that it 
was obtained by practising fraud upon hig 
guardian and that his father being addicted 


to Ganja and Bhang was not fit to be his 
guardian; it was not pleaded that the 
award decree was not binding upon him as 
the Court making the reference- did not 
comply with the requirements of Order 82, 
Rule. 7 of the Code. 


Il. 


contended that as the appellant did not 
avoid the award decree by instituting a suit 
within three years of his attaining majority, 
it was no.longer open to him to challenge 
the award decree on the ground that it was 
not binding upon him. On the other 
hand, Mr. Lal Narayan Sinha for the ap- 
pellant, contended that the app anl being 
a defendant in possession of the property 
in this suit could challenge the validity of 
the award decree, even though he did not 
institute a suit for avoiding it within the 
period of limitation. As I have held that 
the Court making reference to arbitration 
did comply with the requirements of 
Order 32, Rule 7 of the Code and the 
award decree is binding on the appellant, 
it is not necessary to record any findin 
on the aforesaid contentions of learne 
Counsel for the parties. 


12. I would now take up for con- 
sideration the question whether the present 
suit is time-barred. The trial Court held 
that the plaintiff never got khas posséssion 
after the decree in T. S. 36 of 1947 but 
he got symbolical possession and in absence 
of any reliable evidence of assertion of 
hostile title’ by the appelant the suit was 
not time-barred. The lower appellate court 
has differed from the trial Court on that 
question and held that the plaintif did 
come in possession of the suit lands after 
the decree in the aforesaid suit and was 
subsequently dispossessed as alleged by 
him. Therefore, in its opinion too, the suit 
was within time and not barred by limita- 
tion. Arguments were advanced before me 
on the question whether the suit was gov- 
erned by Article 142 or 144 of the first 
Schedule to the Indian Limitation Act of 
It is not in dispute that if the find- 
ing recorded by the lower appellate court 
on the question of possession and dispos- 
session is in accordance with law, the suit 
was not time-barred, even if it was govern- 
ed by Art. 142 of the first Schedule to 
the said Act. 
not vitiated by any error of law, the ques- 
tion whether the present suit is governed 
by which of the two Articles mentioned 
above, will be of academic interest only 
and need not. be discussed. 


13. It is well settled that a finding 
of fact recorded by the final court of fact 
cannot be set aside in- a second appeal 
howsoever erroneous the reasonings of that 
Court in support of the finding may be. 


| = Mr. Brahmdeo Narain; appear- ` 
ing on behalf of the plaintiff-Respondent, 


=.= 


If that finding is held to be - 
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Learned counsel for the appellant, there- 
fore, could not and did not go into the 
uestion whether the reasonings of- the 
ower appellate Court on the question of 
possession were good or bad, It was also 
not contended before me that there was 
no evidence on the record in support of 
the finding. The contention of learned 
Counsel for the appellant was that as the 
lower appellate Court took a different view 
from that of the trial Court on the ques- 
tion of possession, it ought to have dis- 
cussed the reasonings of the trial Court and 
met them before recording a finding of its 
own different from that recorded by the 
trial Court. Merely because the lower ap- 
pellate Court omits to discuss some of the 
reasonings of the trial Court, its findin 
cannot be set aside in a second appeal, i 
it has discussed the main reasonings of the 
trial Court. It is not necessary for the 
lower appellate Court to write, even it is 
of reversal, a judgment as detailed as 
written by the trial Court. If this Court 
is satisfied that the lower appellate Court 
has applied itself to the evidence on the 
record, was aware of the reasonings given 
by the trial Court and discussed the main 
reasonings of that Court in support of the 
finding recorded by it (trial Court), this 
Court would not be justified in interfering 
with the judgment of the lower appellate 
Court in a second appeal. In my opinion, 
in the instant case, the judgment of the 
lower appellate Court _ satisfies the afore- 
said tests and cannot be set aside because 
of the second and third contentions of 
learned Counsel for the appellant. 

14. In the result, I find no merit 
in the appeal and it is, accordingly, dis- 
missed with costs. 


Appeal dismissed. 


feai 
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The Patna Municipal Corporation, ET 
pellant v. M/s. Shree Bihariji Mills Ltd. 
and another, Respondents. 

A. F. A. D. No. 777 of 1966, D/- 22- 
7-1971, against order of S. P. Lall, 4th 
Addl. Dist. J., Patna, D/- 9-7-1966, 

Limitation Act (1908), Art. 62 — 
Money had and received —~ A suit for re- 
covery of water-tax illegally recovered by 
the Municipality is a suit for money had 
and received by the defendant for the 
plaintiffs use and as right to refund arises 
in such case immediately Article will apply. 


AIR 1965 SC 1773, Relied on. 
(Paras 5, 6) 
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SHAMBHU PRASAD SINGH, J:— In 

this second appeal by defendant No. l, . 

e only question which arises for decision 
is whether the entire claim made by plain- 
tilf-Respondent No. 1 was within time or 
part of it was barred. Respondent No. 1 
is a factory, situate within the limits of the 
Patna Municipal Corporation, the appel- 
lant. Its case was that though there was 
no water hydrant or any scheme for water 
supply in the area, concerned, the appel- 
ant served a demand ‘notice on it for pay- 
ment of water tax. Respondent No. 1 
pointed out to the office-bearers and em- 
loyees of the appellant that it was not 
able to pay any water tax, but they did 
not appreciate the legal position and realis- 
ed water tax from Respondent No. 1. For 
the water tax illegally realised from Res- 
pondent No. 1 for the period uptill fourth 
quarter of 1955-56, it instituted Title Suit 
No. 158 of 1956 in the Court of Munsif 
Ist at Patna, The suit was decreed by the 
trial Court and the decree was affirmed by 
the first appellate Court as well as by this 
Court where a second appeal was filed. 
Even .during the pendency of the suit, the 
appellant went on realising water tax ille- 
gally from Respondent No. 1 and hence 
the present suit was instituted for refund 
of the water tax amounting to Rupees 
6054.75 N. P. so realised from 14-7-1956 
to 23-3-1960. 


2. The defence of the appellant 
was that the realisation of water tax from 
Respondent No. 1 was legal. It was realis- 
ed bona fide in exercise of statutory duty 
of the appellant and the suit was not main- 


tainable. It also took a plea of limitation 
and that the suit was bad for want of 
notice under Section 508 of the Patna 


Municipal Corporation Act. State of Bihar 
Respondent No, 2) which was also made a 
defendant in the suit supported the written 
statement of the appellant and took a 
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further plea that the suit was bad for want 
of notice under Section 80 of the Code of 
Civil Procedure. 


3. Both the Courts below have 
concurrently overruled the defences of the 
appellant and Respondent No. 2 except. on 
- the question of limitation. The trial court 

held that the suit was governed by Arti- 
cle 62 of the first Schedule to the Indian 
Limitation Act (Act9 of 1908). It according- 
ly decreed the suit in part for the payments 
made from 26th December, 1958 to 28rd 
September, 1960, which were within three 
years of the institution of the suit and dis- 
missed it in respect of payments made on 
and after 14th July, 1956 and before 26th 
December, 1958. The lower appellate court 
held that the Article of the first Schedule to 
the said Limitation Act, which was appli- 
cable to the suit, was Article’ 120 which 
prescribed a six years period of limitation. 
In its opinion therefore, the entire claim of 
Respondent No. 1 was within time and it 
has accordingly decreed the suit in full. 


4, Mr. B. P. Gupta, learned Coun- 
sel for the appellant, has urged that the 
trial Court was correct in applying Arti- 
cle 62 to the case and. the lower ay 
Court has erred in applying Article 120. 
He has, therefore, submitted that the de- 
cree of the lower appellate Court be set 
aside and that of the trial Court restored. 
Article 120 of the first Schedule to the said 
Limitation Act was a residuary Article 
which applied to suits for which no period 
of limitation was provided elsewhere in the 
Schedule and prescribed a period of six 
years as limitation from the date when the 
right to sue accrued. This Article would 


apply to the suit only if Article 62 is 
held to be inapplicable, Article 62 runs 
as follows: 
Description of Period of Time from 
suit limitation which period 
begins to run. 
62. For money Three When the 
payable by the years. money is 
defendant to the received. 


plaintiff for 
money received 
by the defendant 
for the plaintiff’s 
use. 

5. It has been settled by the deci- 
sion in Venkata Subbarao v. The State of 
Andhra Pradesh, AIR 1965 SC 1778, that 
in order to attract Article 62 , it is not 
necessary that at the moment of the rerepi 
of money the defendant should have actual- 
ly intended to receive it for the use of the 
plaintiff and that it is sufficient if the re- 
ceipt is in such circumstances that the law 
would impute to him an obligation to re- 
tain it for the use of the plaintiff and re- 
fund to him when demanded. It was fur- 
ther held that Article 62 most nearly ap- 
proaches the formula of money had an 
received. by the defendant for the plain- 


Patna Municipality v. Bihariji Mills (S. P. Singh JJ 


averment of the appellant in 


A.I. R 


tifs use, if read as a description and 
apart from the technical qualifications im- 
ported in English Law and Procedure. The 
suits from which the appeals before the 
Supreme Court arose were instituted for 
recovery of money paid to the Government 
of Madras, Under the Essential Supplies 
(Temporary Powers) Act, 1946, Govern- 
ment of Madras passed various orders for 
the procurement and distribution of rice. 
Under these orders, rice could be procur- 
ed only by’ Government or by procurin 
agents appointed by them and disposed o 
according to the orders of the Government. 


The plaintiffs of those suits were ap- 
pointed procuring agents and wholesalers 
under the system. Their duty was to pro- 
cure rice from specified areas at prices 
specified by the Government from time to 
time and to deliver it at prices so specified 
to the Government or to persons nominated: 
by it or to other licensed purchasers. The 
procurement price in each case was lower 
than the selling price and the procuring 
agents under the contract were entitled to 
the difference between the two prices. As 
a result of some subsequent orders passed 
by the Government, the selling prices were 
increased and the plaintiffs of those suits 
had to sell the rice procured by them 
earlier at the then prevailing lower pur- 
chase price at the new increased price and 
hence they became automatically entitled 
to larger sum than they were before the in- 
crease. The Government thought that the 
plaintiffs were not entitled to this benefit 
and insisted that excess sum should be paid 
to the Government. The plaintiffs paid 
these monies to the Government under pro- 
test and subsequently instituted suits for 
their recovery. It was held by their Lord- 
ships of the Supreme Court that the Gov- 
ernment were not entitled to the money 
recovered from the plaintiffs of those suits. 
The question then arose which icle of 
the first Schedule to the Indian Limitation 
Act (Act 9 of 1908) was applicable whether 
Article 62 or Article 120. Their Lordships 
held that Article 62 was appiicapie: It 
was explained by their Lordships that in, 
cases where right to refund arose imme- 
diately on receipt by the defendant, Arti- 
cle 62 would apply; in cases where it did 
not arise immediately but by reason of 
facts transpiring subsequently, Article 62 
would not apply but Article 120 would 
apply. 


6. Learned Counsel for Respon- 
dent No. 1 could not and did not challenge 
the correctness of the law as enunciated 
in the aforesaid decision of the Supreme 
Court. He, however, drew our attention 
to paragraph 9 of the written statement of 
the appellant wherein it stated that Res- 
pondent No. 1 could not get refund of the 
money unless it was declared that the levy 
of water tax was illegal. According to 
learned Counsel for Respondent No. J, this 
its written 
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statement shows that the right to refund 
in favour of Respondent No. 1 did not arise 
immediately on receipt by the appellant but 
did arise on happening of a subsequent 
event. In my opinion, there is no subs- 
tance in this submission of learned Coun- 
sel for Respondent No. 1. In every case 
of illegal realisation of money, if the money 
is not returned voluntarily by the defen- 
dant, the plaintiff has to get a finding from 
the Court that the realisation was illegal. 
That is not a fact transpiring subsequent- 
ly upon which the right <o refund arises. 
Where on the date the money is realised, 
the realisation is illegal, the right to refund 
arises immediately and in my opinion, suits 
for recovery of such money instituted before 
the new Limitation Act came into force 
would be governed by Article 62 of the 
first Schedule to the Indian Limitation Act 
(Act 9 of 1908). In the instant case, 
therefore, the trial Court was right in hold- 
ing that it was avons by Article 62 and 

erred in 


the lower appellate Court has 
holding that Article 120 applies to this 
case. 

7. In India Sugars and Refineries 


Ltd. v. Municipal Council, Hospet, AIR 
_ 1943 Mad 191, it was held that a suit to 
recover the professional tax wrongfully 
levied and realised by the Municipality was 
governed by Article 62. Similarly, in 
Municipal Council, Dindigul v. Bombay 
Co., Ltd., AIR 1929 Mad 409, it was held 
that a suit by a Company to recover money 
wrongly collected from <t by a Munici- 
pality as tax is not one for damages or 
compensation but is an equitable action for 


money had and received. In the Rajpu- 
tana Malwa Rly. Co.-op. Stores Ltd. v. 
Ajmere Municipal Board, (1905) ILR 32 


All 491, it was held that a suit by a 
Company trading within municipal limits 
for recovery from the Municipal Board of 
octroi duty illegally realised was a suit 
one for money had and received to the use 
of the defendant within the meaning of 
Article 62 of the second Schedule to the 
Indian Limitation Act, 1877 (Correspond- 
ing to Article 62 of the first Schedule to 
the Limitation Act, 1908). I have refer- 
red to these decisions because the case. be- 
fore their Lordships of the Supreme Court, 
referred to above, was not a case against 
a Municipality, but their Lordships while 
discussing the scope of Articles 62 and 120 
approved the decisions in the aforesaid 
cases in which Municipalities were parties. 


8. The Court of appeal below has 
placed reliance on decisions in Gurudas 
Pyne v. Ram Narain Saht, (1882-83) ILR 
10 Cal 860; Lingangouda Marigouda v. 
Lingangouda Fakirgouda, AIR 1953 Bom 
79 and Kapildeo Rai v. Pandit Gopal Dutt 
Mishra, AIR 1961 Pat 195. Gurudas 
Pyne’s case was not a case of illegal reali- 
sation of taxes. It was considered by their 
Lordships of the Supreme Court in the 
above. referred case of Venkata Subba- 


C. Barnwal v. B. 


Prasad (S. S. Ali J.) Pat. 359 


rao and in spite of that decision their Lord- 
ships of the Supreme Court held that the 
suits from which the appeals arose before 
them were governed by Article 62. The 
decision of the Bombay High Court in 
Lingangouda’s case was expressly overruled 
by their Lordships of the Supreme Court. 
The decision of. the learned Single Judge 
of this Court in Kapildeo Rai’s case was 
given on quite different facts and is not 
relevant for the decision of this case, 


9 In the result, the appeal is al- 


lowed, the judgment and decree of the 
lower Apne tale Court are set aside and 
those of the trial Court restored. How- 


ever, in view of the fact that the suit of 
Respondent No. 1 fails in part only on the 
ground of limitation, there will be no order 
as to costs for the lower appellate Court 
and this Court. 


SHIVESHWAR PRASAD SINHA, J: 


10. I agree. 
Appeal allowed. 





AIR 1972 PATNA 359 (V 59 C 101) 
S. SARWAR ALJ, J. 
Chotelal Barnwal and others, Appel- 
lants v. Bhuneshwar Prasad, Respondent. 
A. F. A. D. No. 285 of 1970, D/- 26- 
4-1972, from order of . Basu, 
Addl. Dist, J., Hazaribagh, D/- 27-1-1970. 
Transfer of Property Act (1882), Sec- 
tion 106 — Notice to quit — Validity — 
Construction. 


Where a notice to quit the premises 
gave a date which according to the land- 
lord was the date of expiry of the month- 


ly tenancy and when it also gave an alter- 
native date which was either earlier or 
later, it could not be said that the notice 
was vague or indefinite or incapable of be- 
ing understood. The question whether a 
notice was vague would depend on whe- 
ther upon its fair and reasonable construc- 
tion the tenant was left by its terms in any 
doubt as to its intended effect. Case law 
referred, (Para 3) 


Cases Referred; Paras 


AIR 1961 Raj 186 
576, Mohan Lal Vijay Narain 7 

AIR 1958 Cal 352 = 88 Cal LJ 118, 
Jatindra Nath v. Malai Ram Show 6 

AIR 1949 All 178 = 1948 Oudh WN 
te Ganga Prasad v. Prem Kumar 


Chronological 
1961 Raj LW 


I< ll 


O 5 
(1947) 2 All ER 45 = 1947 KB 946, 

Crate v.. Miller 10 
1946 KBD 215 = 115 LJKB 113, 

Dagger v. Shepherd il 


AIR 1921 Pat 307 = 2 Pat LT 178, 
Shankar Ram y. Tulsi Bhagat 

(1895) 1 QB 378 = 64 LJ QB 200, 
Sidebotham v. Holland 


FO/FO/D882/72/VSS- 


860 Pat. [Prs. 1-8] 


(1886) 111 ER 1198 = 5 AD & E 
850, Doe v. Smith 


Sudhir Chandra Ghose, Kalyan Kumar 
Ghose and Pralaya Kumar Sinha, for Ap- 
ellants; Ram Nandan Sahay Sinha and 
ala Sachindra Kumar, for Respondent. 

JUDGMENT:— This second appeal 
is by the tenants who were defendants in 
the suit. _ 
2. The plaintiff filed a suit for 
eviction of the defendants from the suit 
premises. The suit has been decreed by 
the two Courts below. In this second ap- 
peal, the only question .raised on behalf of 
the appellants by Mr. Sudhir Chandra 
Ghose is regarding the validity of the notice 
under Section 106 of the Transfer of Pro- 
perty Act, which was admittedly served on 
the defendants. It is not in dispute that 
the tenancy is a monthly tenancy accord- 
ing to the English calendar month. The 
notice in this case which was sent on the 
6th March 1965, required the defendants 
to vacate the premises in question on the 
expiration of the Slst March 1965 or at 
the expiration of the month of your ten- 
ancy which shall expire next after the end 
of the month of the tenancy from the ser- 
vice of this notice. r a 


$. — Learned counsel for. the appel- 
Jants contended that a notice’ couched in 
the language quoted above was vague and 
as such it was not a valid and legal notice 
in the eye of law. There cannot be any 
doubt that if a notice is vague it cannot 
be held to be a good notice under Sec- 
tion 106 of the Transfer of Property Act. 
What therefore has to be seen is whether 
the relevant portion of the notice in ques- 
tion as alrea y quoted above is vague. The 
question whether a notice is vague depends 
on what upon its fair and reasonable con- 
struction ike document means is the ten- 
ant left by its terms in any doubt as to 
its intended effect. In my view, where a 
notice to vacate the premises gives a date 
which according to the plaintiff is the date 
of the expiry of the monthly tenancy, and 
when it also gives an alternative date which 
is either earlier or later, it cannot be said 
that the notice is vague or indefinite or in- 
‘capable of being understood. What the 
Jandlord says in the notice is that he termi- 
nates the tenancy as from the specified 
date, but gives an option to the tenant to 
vacate on a later date as given in the 
notice, (this date must also fulfil the re- 
quirement of Section 106 of the Transfer 
of Property Act). Similar questions have 
been considered by several High Courts 
including our own High Court. I propose 
to notice some of the decisions in the suc- 
ceeding paragraph. 

4. In the case of Shanker Ram v. 
Tulsi Bhagat, AIR 1921 Pat 807, the notice 
required the defendants to vacate. the 
house at the end of the month of Asarah 
1824 F.N. or such date of the month ‘on 


C. Barnwal v. B. Prasad (S, S. Ali J.) 


A. I. R. 
which the defendants thought their month- 
y tenancy ended. A contention was rais- 
ed that the notice was invalid and illegal. 


Dealing with the contention, Jwala Prasad, 
I. observed:— 


“The second contention also seems to 
be unsubstantial, inasmuch as the notice 
has given more than 15 days time to quit 
and further has given the defendants op- 
tion to quit on a later date, in case the 
defendants thought that their monthly ten- 
ancy ended on such a date. The notice 
is not at all uncertain, for the date for 
vacating the house has been clearly and 
definitely fixed in the notice by the plain- 
tiff, It is only to avoid any doubt or dis- 
pute that an option of the nature setforth 
in the notice was given to the defendants. 
It was for their benefit. They cannot dis- 
pute the notice on the score of uncertainty. 
This contention also must be overruled.”. 


5. In AIR 1949 All 178 (Ganga 
Prasad v. Prem Kumar Kohli) the notice 
required the defendants to vacate the pre- 
mises on the 18th May, 1944, or on such 
date as “your then current month of ten- 
ancy will end”. It was found that ‘the 
tenancy commenced from the Ist of every 
English month’. In those. circumstances, it 
was held that “the defendants well under- 
stood what was ‘meant by the notice, name- 
ly, that he was called upon to vacate only 
on the termination of the month of ten- 
ancy and that he was not required to va- 
cate on 18th May, 1944, if the month o 
tenancy did not terminate on that day and 
that the notice, therefore was proper.” 


6.. In the case of Jatindra Nath v. 
Malai Ram Show, AIR 1953 Cal 852 4 
notice was given to the tenant to vacate 
and deliver possession over two rooms 
with the end of 31-7-1945 or at the end 
of a month of the tenancy which could 
expire next after the fifteen days from the 
receipt of the said notice. ‘The notice in 
this case was also held to be a good notice 


and was held to be neither vague nor in- 
sufficient. On the other hand, it was held 


4, 


had been duly determined. 

7. Similar is the view expressed in 
ATR 1961 Raj 186, (Mohan Lal v. Vijay 
Narain) where reliance has been placed on 
the Allahabad and the Patna cases referred 
to above as also two other cases. 


8. I may at this stage refer to a 
passage from Mulla’s Transfer of Property 
Act, 5th Edition,.at page 670, which has 
been mentioned in the ahabad and Cal- 
cutta cases. - The learned author observed: 


“It'is usual after mentioning the date 
of the anniversary of the tenancy to add, 
in the alternative, some general words as 
“at the end of the year of the tenancy 
which will expire next after the end of one- 

alf year from the date of the service of 
this notice,” 


that by this notice the defendants’ tenancy 
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That passage (which first appeared in the 
Ist Edition of the Book end has been re- 
peated thereater in subsequent edition) 
suggests that demand for possession in the 
alternative form is perfectly valid and well 
recognised in law. 


9. In fact the alternative form of 
notice may be necessary for two reasons. 
Firstly, in some case, the service of notice 
@ sent by registered post} may be unduly 

elayed without any fault on the part of 

the landlord, and, when it actually reaches 
the tenant it may fall sbort of the statu- 
tory period of notice. The alternative 
form of notice is a safeguard against such 
an eventuality. Secondly, the tenant may 
raise a dispute (in some cases unjustifiably) 
as to the date on which the monthly or 
yearly tenancy terminates. By giving the 
opon to the tenant to ast upon what he 
eems to be the date of expiry of the 
tenancy is to prevent unnecessary and 
avoidable controversy. To recoginse the 
validity of notice in the alternative will be 
in accord with justice, make good sense, 
and in my view, is good law as well. 


10. Notice to quit in alternative 
form is well recognised in English law. 
It was observed by A. L. Smith, L. J. in 
Sidebotham v. Holland, (1895) 1 QB 378 
at p. 889: 


= “I would point out that the plaintiff 
has only himself to blame for the difficul- 
ties he has in this case. Had he added the 
words which are ordinarily inserted in a 
notice to quit, “or at the expiration of the 
year of your tenancy, waich shall expire 
next after the end of onə half-year from 
the service of notice,” and which are in- 
serted to avoid such a point as that now 
taken, all would have beea in order.” 


In Doe v. Smith, (1886) ITI ER 1198, 
notice asking the tenant to quit the land 
building. “at the expiration of half a year 
from the delivery of this notice or at such 
other time or times, as your present years 
holding of or in the premises....shall ex- 
ire after the expiration of half a year 
om the delivery of this notice.”, was held 
to be a good notice. In Crate v. Miller, 
(1947) 2 All ER 45 a tenant occupied a 
ished room on a weekly tenancy com- 
mencing on a Saturday. A notice to quit 
dated 5th July, 1946 (which was a Friday) 
“was given in the following terms”, we 
hereby give your notice that the landlord 
will terminate your tenancy on Friday, 
July 19, 1946 or at the end of the next 
complete week of your tenancy from the 
date hereof, on which date you are hereby 


required to quit and deliver up posses- - 
sion”. In this case the latter part of the 


notice was held to be bad as it gave one 
week’s notice from the date of issue and 
not the service of notice, but it was not 
even suggested that the notice could not 
be in the alternative, 


B. N. Singh v. State 


Pat. 861 


1l. I may also refer to a decision 
in the case of Dagger v. Shepherd, 1946 
KB 215. In that case the landlord gave 
a notice to the tenant to quit ‘on or before’ 
a fixed date. This notice was held to be 
a valid and effective notice. 


12. In my view the question is 
really one of interpretation. Reading the 
notice in a reasonable manner, it appears 
to me that so far as-the landlord is con- 
cerned he had stated his position unambi- 
guously and thereby taken the step of 

nally putting an end to the tenancy. Both 

the alternative dates given in the notice 
are definite. There is no vagueness. There 
is no ambiguity. The notice must be held 
to be a good notice. ` 

13. The next contention raised on 
behalf of the appellants was that the notice 
terminates the tenancy as from the date of 
notice and not on expiry of 15 days as is 
required in law. I cannot read the notice 
in the manner suggested by learned coun- 
sel for the appellants. It is clear that the 
notice did not purport to bring about the 
end of the relationship of landlord and 
tenant on the date of notice. There is 
thus no infirmity in the notice as suggested 
by the learned counsel for the appellants. 


14, 
in the jud 
There is, 


I do not find anv error of law 
ments of the Courts below. 
erefore, no scope for interfer- 
ence in this second appeal, which is dis- 
missed. In the circumstances of the case, 
there will be no order as to costs. 


Second Appeal dismissed. 
Socscensiictiasiliiniandpnis, 


AIR 1972 PATNA 861 (V 59 C 102) 
N. L. UNTWALIA AND AKBAR 
HUSAIN, Jj. 

- Badri Narain Singh, Petitioner v. 
Under Secret to the Govt. of Bihar and 

others, Respondents, 


Civil Writ Jur. Case No. 187 of 1970, 
D/- 7-4-1972. 


Motor Vehicles Act (1939), S. 48 (8) 
iii) (as amended by Act 100 of 1956); Sec- 
tion 64 (Prior to amendment in 1959) and 
S. 64-A (Bihar amendment) — Fixing of 
timings — Not a condition of permit — 
Order allowing change in timing -— No 
appeal lies — Revision competent. 


Fixing the timings for a stage carriage 
is not the condition of permit under S. 48 
(3) (iii) and hence an order allowing change 
in timings is not appealable under S. 64 
and a revision under S. 64-A direct to the 
State Transport Authority and a second re- 
vision under S. 64-A (Bibar amendment) 
to Government is competent. AIR 1959 Pat 
580, Foll; ATR 1952 Mad 545, Rel. on; 
AIR 1962 Mys 161 and AIR 1968 Andh 
Pra 100, Dissented, (Para 38) 


FO/FO/D825/72/MNT | 


+ 


862 Pat. [Prs. 1-8] B. N. Singh v. State À. I. R 
Cases Referred: Chronological Paras sel for the petitioner, has fairly placed all 
AIR 1968 Andh Pra 100 = (1967) 1 that was necessary to be placed for our 
Andh WR 17, C. Venkatappa Naidu consideration in this case. He has urged 
v. State of Andhra Pradesh two points, (1) that an appeal lay to the 
AIR 1962 Mys 161,- K. Siddalingappa Appellate Authority as it stood then under 


v. Revenue Appellate Tribunal 

AIR 1959 Pat 580 = 1959 BLJR 353, 
ukhdev Kumar v. State of Bihar 

AIR 1952 Mad 545 = 1952-1 Mad 
LJ 152, M. Kali. Mudaliar v. A. 
Vedachala Mudaliar 8 


Amla Kant Choudhary, for Petitioner. 


ORDER :— The petitioner had a 
Stage Carriage permit to operate on the 
route Rohtas-Tilauthu-Sasaram-Kochas. The 
timing fixed for operation of his service 
was 8-30 a.m., i.e., the departure time of 
his bus from Rohtas was 8-30 am. He 
made an application to the South Bihar 
Regional Transport Authority, respondent 
No. 8, to change the timing. He said that 
the departure time 8-30 a.m. was not suit- 
able to him. The earliest bus which start- 
ed from Rohtas was at 6-40 am. The 
prayer of the petitioner was to fix a time 
earlier than that, give an election to the 
senior operators to start their bus at an 
earlier time, 5-50 a.m; if any of them 
apreed to do so then the petitioner may 
be fitted in his timing, but if any of them 
did not agree to do so then he should be 
permitted to start his bus from Rohtas at 
5-50 am. Some of the operators of this 
route did not agree to start their bus at 
5-50 a.m. Some others who had a longer 
route were prepared to do so but since 
their doing so would have affected the 
service on the longer routes at different 
points, respondent No. 3 did not accede 
to their prayer. A copy of the order of 
respondent No. 3 dated 11-12-65 is An- 
nexure 1 to the writ application. In that 
situation the petitioner’s prayer was allow- 
. ed and his timing was changed from 8-30 
a.m. to 5-50 a.m. Respondent No. 4 who 
was one of the operators on this route, fil- 
ed an application in revision under Sec- 
tion 64-A of the Motor Vehicles Act (Cen- 
tral). His revision has been allowed by 
the State Transport Authority by its order 
dated 16-10-69, a copy of which is Anne- 
xure 4 to the writ application. The peti- 
tioner went up in second revision before 
the Transport Minister of the Government 
of Bihar under Section 64-A of the Motor 
Vehicles Act as it stands under. the Bihar 
amendment. His revision has been dis- 
missed by the State Government. There- 
fore, he has come up to this Court and has 
prayed that the order of the State Trans- 
port Authority contained in Annexure 4 
should be called up and quashed by grant 
of a writ of certiorari. 


2. Nobody has appeared on behalf 
of respondent No. 4 who was the only per- 
son interested in the matter. The hearing 
of this writ application was ex parte, but 
Mr. Amla Kant Choudhary, learned coun- 


Section 64 of the Motor Vehicles Act (Cen- 
tral) and hence respondent No. 4 could not 
go in revision direct to the State Trans- 
port Authority, and (2) that the order, An- 
nexure 4, is erroneous in law on its face as 
it has not given any ‘reason or sufficient 
reason to upset the order of the Regional 
Transport Authority, 


3. Section 48 of the Motor Vehi- 
cles Act (hereinafter called ‘the Act’) as it 
stood prior to its amendment by Central 
Act 100 of 1956, was couched in a differ- 
ent language. There under clause S of 
f an express power was conferred in 
the Regional Transport Authority to regulate 
timings of arrival or departure of stage 
carriages, whether they belonged to a single 
Or more owners. Clause (d) of the old 
section empowered the authority to attach 
to a stage carriage. permit any prescribed 
condition or any one or more of the condi- 
tions enumerated in the various sub-clauses 
of clause (d). Sub-clause (iii) of clause (d) 
was: 


“that copies of the fare table and 
time table shall be exhibited on the stage 
carriage and that the fare table and time 
table so exhibited shall be observed;” 
The section was drastically amended by 
the Central Act 100 of 1956. The condi- 
tions which can .be attached to a permit 
have now been enumerated in sub-section 
(3) of Section 48. Sub-section (2) is not 
very relevant but it may only be mention- 
ed here that sub-section (2) which was in- 
troduced by Central Act 100 of 1956 has 
been deleted by Central Act 56 of 1969. 
Clause (a) of old Section 48 seems to have 
been taken in the amended sub-section (8) 
of Section 47 of the Act. We could not 
get any express language where clause (c) 
of old Section 48 has been taken in the 
amended Act. Now clause (iii) of sub- 
section (3) of Section 48 as it stands after 
the amendment of 1956 runs as follows: 


“that copies of the time-table of the 
service or of particular stage carriages ap- 
proved by the Regional Transport Autho- 
rity shall be exhibited on the vehicles and 
at specified stands and halts. on the route 
or within’ the area.” 


It is , therefore, to’ be noticed that under 
old Section 48 the power to regulate tim- 
ings of arrival was in clause (c), The con- 
dition which could be attached to the per- 
mit was to exhibit the time table. Same 
is the condition now after amendment and 
clause (iii) of sub-section (8) envisages that 
the time table to be exhibited is as may 
be approved by the Regional Transport 
Authority. That shows that the power 
which was there in clause (c) earlier to 
regulate timings has been supposed to 
exist while maintaining the condition of ex- 
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hibition of. the time table in clause (iii! of 
sub-section (3) of Section 48 as it stends 
after the amendment of 1956. Under the 
rovisions of the old section it was hel 
y a Bench of the Madras High Cour: in 
M. Kali Mudaliar v. A. Vedachala Muda- 
liar, AIR 1952 Mad 545 that fixing the 
time of stage carriage service is not attach- 
ing a condition to its permit. This vase 
was followed by a Bench of this Cour: in 
Sukhdeo Kumar v. State of Bihar, AIR 
1959 Pat 580. The old Section 48 and 
the said section as it stood after the am- 
endment of 1956 were both considered_and 
et it was held by the Bench of this Court 
in the Patna case that fixing the tim: is 
not the condition of the permit. That 
being so, no appeal lay under Section 64 
of the Act. The Madras view seems to 
have been followed by the Kerala High 
Court, but the Mysore High Court and 
the Andhra Pradesh High Court have not 
followed that view. In K.  Siddalingeppa 
v. The Revenue Appellate ‘Tribunal, AIR 
1962 Mys 161 a view has been expressed 
that there is no difference in law as it 


stood before the amendment of 1956 
or after that amencment. But in 
view of their Lordships of the Mysore 


High Court the Madras case, so_ also the 
Pama case, were wrongly decided. Ir C. 
Venkatappa Naidu v. State of Andhra Pra- 
desh, AIR 1968 Andh Pra 100 a distinction 
had been drawn between the old law and 
the law as it stood after the amendment 
of 1956. In the opinion of their Lord- 
ships of the Andhra Pradesh High Court 
the Madras case was rightly decided under 
the old law but the Patna case was wrong- 
ly decided under the new law. They pre- 
ferred to follow their own view expressed 
in the year 1959. The Mysore as also the 
Andhra Pradesh cases have referred to the 
Kerala decisions which have followed the 
Madras view. Mr. Choudhary argued that 
the view expressed by the Madras and the 
Andhra Pradesh High Courts is co-rect 
and the Bench decision of this Cour: in 
S. Kumar’s case required reconsideration 
by a larger Bench. On a careful conside- 
ration of the matter, we have come to the 
conclusion that the view expressed br a 
Bench of this Court in 5. Kumars case 
seems to be a better view. We may say 
that it is also possible to take the view 
which has been taken by the Mysore and 
the Andhra Pradesh High Courts but we 
are definitely of the opinion that on the 
state of law as it existed at the relevant 
time after the amendment of 1956, ® is 
not possible to say that S. Kumars case 


was wrongly decided and requires reconsi- 


deration. That being so, no appeal cou 
be filed before the Appellate Authority 
and the revision under Section 64-A of the 


Act (Central) was competent. 


A, It is not correct to say that 
the State Transport Authority has givem no 
reason in the impugned order (Annexure 


C. N.. Tewari v. B. Giri (Untwalia J.) 


[Pr. 1] Pat. 363 


4). It has given a reason that there was 
no occasion for the- chairman to revise the 
timings fixed earlier. Moreover, if fixation 
of time is not a condition atiaching to the 
permit it is doubtful whether the chairman 
or the Regional Transport Authori had 
power to revise the timing once fixed at 
the time of granting the permit. Be that 
as it may, the order, Annexure 4, in our 
opinion, does not suffer from an infirmity 
of the kind which would justify our inter- 
ference either under Article 226 of the 
Constitution. 


. ` In the result, the application 
fails and is dismissed but there will be no 
order as to costs. 

Petition dismissed. 


AIR 1972 PATNA 363 (V 59 C 103) 
N. L. UNTWALIA, J. 
Gopinath Nath Tewari, Petitioner v. 
Bahadur Giri and others, Opposite Parties. 
Civil Revn. No. 1155 of 1970, D/- 
22-3-1972, against order of S. S. Prasad, 
Ist Addl. Munsif, Siwan, D/- 10-6-1970. 


Bihar Money-Lenders (Regulation of 
Transactions) Act (7 of 1939), S. 11 — In- 
stalment petition under S. 11 by J. D. to 
pay up decretal dues by instalment ~~ 
Competent only if filed before execution 
sale and not afterwards — (Ex-Ref:— Civil 
P. C. (1908), O.'21, Rr. 64 and 92). 


After the sale is completed to satisfy 
a decree in pursuit of an order for sale 
under Order 21, Rule 64, Civil P. C. and 
when no decretal dues remain unpaid, a 
petition for instalments under Section 11 of 
the Bihar Money-Lenders (Regulation of 
Transactions) Act, 1989, cannot be enter- 
tained even if it is made before the con- 
firmation of sale as required under Rule 
92 of Order 21 of the Code of Civil Pro- 


cedure. (Para 2) 
Janardan Prasad Singh and Baidya- 
nath Sharma, for Petitioner; Rajeshwar 


Dayal, for Opposite Parties. 


ORDER :— This is an application in 
revision by the decree-holder and is direct- 
ed from the order dated 10-6-70 of the 
court below, whereby it has allowed the 
prayer of the judgment-debtors to pay up 
the decretal dues by instalment, Since the 
impugned order of the learned Munsif is 
so very arbitrary and illegal that not 
only it has to be set aside but it has to be 
set aside with some comment. What hap- 
pened in this case was that in execution 
of his decree the decree-holder got certain 
properties of the judgment-debtors sold and 
the sale took place on 1-6-70. The pro- 
perties were purchased by the decree-hold- 
er for Rs. 1,528.03 paise with encumb- 
rance of Rs. 4,000/-. Thereafter the judg- 
ment-debtors filed an application on 10-6- 
70 stating therein that the decree-holder 
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. has got the property sold for Rs. 1,528/- 
and the judgment-debtors wanted to pay 
the money by quarterly instalments. I am 
amazed to find that the learned Munsif did 


not issue any notice of this application to 


the decree-holder, did not apply his mind 
to the matter at as to whether the 
judgment-debtors were entitled to any in- 
stalment after the sale, did not look to the 
provisions either of Section 11 or of Sec- 
tion 12 of the Bihar Money Lenders (Regu- 
lation of Transactions) Act, 1989, herein- 
after called the Act, and arbitrarily made 
an order that the “Instalment petition filed 
by the judgment-debtor is allowed.” There- 
after the decree-holder filed an application 
for recall of that order. The matter was 
heard on 22-6-70 and by order dated 23-6- 
70 the learned Munsif held that the appii 
cation was maintainable and not only refus- 
ed to recall the earlier order but also al- 
lowed certain instalments in modification 
of the earlier order. 


2. When an order for sale of pro- 
p, is made under Order 21, Rule 64 of 
the Code of Civil Procedure, hereinafter 
called the Code, the sale can be postponed 
to enable the judgmeént-debtor to raise the 
amount of the decree in accordance with 
Rule 88. The application under Section 
ll of the Act may even be entertained þe- 
fore the sale is held. But after the sale 
and after the satisfaction of the decree by 
the sale, no decretal dues are there to be 
paid. No petition under Section 11 of the 
Act can be entertained. Confirmation of 
sale is obligatory under Rule 92 of Order 
21 of the Code when no _ application is 
made under Rule 89, Rule 90 or Rule 91 
or where such an application is made and 
disallowed. In this case no such applica- 
tion was made. The learned Munsif was, 
therefore, obviously wrong in his view ex- 
pressed later that before confirmation o 
sale an application under Section 11 of the 
Act was maintainable even though filed 
after sale. Neither in the first order nor 
in the- second order the learned Munsif 
has taken care to record any finding with 
reference to Section 12 of the Act. I 
wonder how the Additional Munsif behav- 
ed in a manner which was wholly un- 
warranted by law and made the arbitrary 
order on 10-6-70. The civil revision ap- 

lication is, therefore allowed, the order 
ated 10-6-70 is set aside. Since a new 
order dated 23-6-70 has been passed modi- 
fying the earlier order and that order also 
is without jurisdiction, it must also be set 
aside. I accordingly set aside the order 
dated 28-6-70 also. In the circumstances 
of the case, I do not feel inclined to saddle 
the judgment-debtors with any further cost. 
Therefore, I make no order as to cost. The 
application filed by the ee ee 
on 10-6-70 is directed to be dismissed. 
Revision allowed. 
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Dhalbhum T. & I. Ltd. v. Union of India 


‘(Constitution of India, Art. 31 (1)). 


A. L R. 


AIR 1972 PATNA 864 (V 59 C 104) .- 
S. N. P. SINGH AND AKBAR 
HUSAIN, JJ. 


Dhalbhum Trades and Industries 
Ltd., Petitioner v. The Union of India and 
others, Respondents. 


ae S Writ No. 410 of 1971, D/- 148- 

_ (A) Bihar Land Reforms | (Regulating 
Mines and Minerals) Validation Act (1969), 
S. 2 — S. 2 makes it clear that by enact- 
ing the Act Parliament did not simply vali- 
date the invalid laws passed by the Bihar 
Legislature but re-enacted ‘them with re- 
trospective effect by incorporating them by 
reference and, hence the Act is valid — 


1966 SC 416, Rel. on. 


AIR 1966 SC 
764, Dist, 


(Paras 22, 24, 25, 28) 


(B) Constitution of India, Art. 226 — 
The questions as to what area is in actual 
possession of the petitioner for mining pur- 
poses and what is its actual liability to 
pay dead rent for the area in its possession 
being pure questions of fact, cannot be 
determined in a writ proceeding. — 

(Para 83) 

(C) Bihar Minor Minerals Concession 
Rules, 1964, R. 20 —— Merely because 
under R. 70 of Mineral Concession Rules, 
1960 (Central) the rates of dead rent in 
respect of sand when used for any of the 


.purposes specified in the rule and in res- 


pect of coal, iron, etc., are lower than the 
dead rent fixed. for minor minerals under 
the Bihar rules, it cannot be held that the 
levy of high rate of rent is not warranted 
by an authority of law. (Para 34) 

(D) Constitution of India, Art. 226 — 
The certificate proceedings for realisation 
of rent due in respect of the minor mine- 
ral lease under Bihar Minor Mineral Con- 
cession Rules, 1964 cannot be held to be 
without jurisdiction simply because the 
liability of the demand is in dispute — (X- 
Ref:— Bihar Minor Mineral Concession 
Rules, 1964, R. 20.) ' (Para 36) 


(ŒŒ) Bihar Minor Mineral Concession 
Rules, 1964, R. 20 — Unless it is shown 
that any provision of law was violated by 
the order cancelling the minor mineral 
lease, the order cannot be held invalid on 
the ground that the lease is no longer: a 
contractual lease but a statutory lease — 
(X-Ref:— Bihar Land Reforms Act (30 of 
1950), S. 10 ()) AIR 1967 SC 887, Ref. 

; (Para 87) 
Cases Referred: Chronological Paras 


AIR 1972 Pat 229 = First Appeal 
No. 458 of 1968, Indu. Bhushan 
v. Hareram l 
AIR 1970 SC 1436 = (1970) 2 SCR 
100, Baijnath Kedia v. State of 
Bihar 10, 11, 12, 18, 21, 80 
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‘AIR 1968 Pat 50, Baij Nath Kedia 
v. State of Bihar 
1968 BLJR 836, Trivedi Brothers and 
Co, v. State of Bihar 10 
AIR 1967 SC 887 = pee) 1 SCR 
707, Bihar Mines Ltd. v. Union of 
India | 87 
AIR 1966 SC 416 = (1967) 1 SCJ 
98, Jaora Sugar Mills (P.) Ltd. v. 
State of Madhya Pradesh 23, 28 
AIR 1966 SC 764 = (1966) 1 SCR 
- 890, Jawaharmal v. State of Rajas- 


than 26 
AIR 1961 SC 1486 = (1962) 1 SCR 

638, Mt. Jadao Bahuji v. Municipal 

Committee, andwa 29 
(1961) Civil Appeal No. 81 of 1956, 

D/- 21-4-1960 (SC) 17 
AIR 1960 SC 953 = (1960) 3 SCR 


604, Mohomed Kamgarh Shah vy. 

Jagdish Chandra Deo Dhabal Deb 32 

(1952) First Appeal No. 2 of 1947, 

D/- 24-9-1952 (Pat) 17 

(1946) First Appeal No, 414 of 1946 
5 


Pa 
AIR 1944 FC 1 = 1944 FCR 6l, 
=45 Cri LJ 418, Piare Dusadh v. 
King Emperor 29 
AIR 1941 FC 16 = 1940 FCR 110, 
United Provinces v. Mt. Aliqa 


Begum 29 


B. C. Ghose, A. O. Mitra and Swaraj 
Kumar Ghose, for Petitioner; Lalnarayan 
Sinha, Lakshman Sharan, Sinha and Ash- 
wini Kumar Sinha, for Respondents. 


S. N. P. SINGH, J.:— Messrs. Dhal- 
bhum Trades and Industries Limited, the 
etitioner, is a joint stock company with 
fimited liability, incorporated under the 
Indian Companies Act, 1913, having its 
registered office at Calcutta and its local 
office at Ghatsila in the district of Singh- 
bhum. ‘The petitioner, in this writ appli- 
cation under Articles 226 and 227 of the 
Constitution of India, has challenged the 
validity of the Bihar Lend Reforms Laws 
(Regulating Mines and Minerals) Validation 
Act, 1969 {Act 42 of 169) — hereinafter 
to be called the “Validation Act”. The 
petitioner has further made a prayer— 


(a) for quashing the order of the De- 
puty Commissioner, Singhbhum, Chaibassa, 
communicated to it under memo No. 
4094/M, dated the 22nd of September, 
1970, a copy whereof is annexure “10” to 
the writ petition; 


(b) for restraining the respondents 
from taking action under the Bihar Minor 
Mineral Concession Rules, 1964, read with 
Bihar Act 4 of 1965, Bihar Act 6 of 1965 
and the Central Act 42 of 1969; and 


(c) for directing the respondents to 
take steps for getting cismissed District 
Certificate (Mining) Case No, 521 of 1970- 
71, pending in the Court of the District 
Certificate Officer, Chaibassa. 
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2. The material facts which are 
stated in the application are these: Shri 
Jagadish Chandra Deo Dhabal Deb, the 
ex-proprietor of Pargana Dhalbhum within 
the district of Singhbhum, by a registered 
deed of lease, dated the 6th of December, 
1948, granted a lease to the petitioner of 
all mines, quarries, beds, seams and veins 
of building stones in the entire pargana of 
Dhalbhum on certain terms and conditions 
mentioned in the deed of lease for a period. 
of 30 years commencing from the Ist of 
panay 1948. Clause (xiii) of the said 
ease is in these terms: i 


“If the lessee fails to pay the annual 
royalty or any part thereof on due date 
it shall be liable to pay interest on the 
sum due at the rate of 12% per annum 
during which the default continues and 


also to the stoppage of export until the 
sum due and interest have been paid and 
to the cancellation of this lease at the dis- 
cretion of lessor, but such cancellation will 
not in any way affect the rights of the 
lessor to recover all such dues from the 
lessee.” 

According to the terms of the lease, the 


lessee had to pay to the lessor a fixed 
royalty of Rs. 500/- per year and the les- 
see could not sub-let the premises or any 
part thereof without the consent, in writ- 
ing, of the lessor. The lease in question 
was modified and altered to some extent 


by a registered supplementary lease, dated 
the 14th of December, 13949. By the 
supplementary lease, the right to grant sub- 
lease, without the consent of the lessor, 


was granted to the lessee and different 
rates of royalty were fixed for different 
stones with a minimum of Rs. 500/-. The 
Dhalbhum Pargana consists of a very large 
area and contains about 1600 villages. Ac- 
cording to the calculation of the Govern- 
ment, the entire area of Dhalbhum Par- 
gana is 7,08,205.48 acres, Acccording to 
the petitioner, the building, stones, ete., 
covered by the lease are in portions of 
only about 100 villages. The Dhalbhum 
estate vested in the State of Bihar in the 
end of 1951 by virtue of the provisions of 
the Bihar Land Reforms Act, 1950 (Bihar 
Act 80 of 1950) and was taken possession 
of by the State of Bihar on the 19th of 
June, 1952. After the vesting of the estate, 
the State of Bihar, as the new lessor, ac- 
cepted the royalty paid by the petitioner. 

3. As stated in the application, the 
petitioner had granted permits for pandins 
stones to various persons who supplie 
them to several other persons. The peti- 
tioner, having learnt that working on per- 
mits was being stopped, wrote to the Exe- 
cutive Engineer, P.W.D., World Bank Pro- 
jects Wing, Ghatsila, about the same, 
whereupon the said Executive Engineer re- 
plied under his letter No. 4471, dated the 
9th of November, 1964, that the Mining 
Officer, Chaibassa, had intimated to him 
that the petitioner had no right to grant 
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such permits or to realise any royalty from 
the Dhalbhum area, in accordance’ with 
the terms of the leases held. by it. The 
petitioner, thereupon, moved the authorities 
and ultimately it was decided that the peti- 
tioner could pact such permits. The peti- 
tioner, thereafter, continued to grant such 
permits without the knowledge of the OM- 
cers of the State. 


4. The Bihar Land Reforms Act, 
1950 was amended by an Ordinance pro- 
mulgated by the Governor of Bihar, bein 
the Bihar Land Reforms (Amendment 
Ordinance, 1964 (Bihar Ordinance No. 3 
of 1964), which was published in an issue 
of the Bihar Gazette, dated the 15th of 
October, 1964. By the ‘said Ordinance, a 
second proviso was added to Section 10 (2) 
of the Bihar Land Reforms Act, 1950 
which read thus: 


“Provided further that the terms and 
conditions of the said lease in regard to 
minor minerals as defined in the Mines and 
‘Minerals (Regulation and Development) 
Act, 1957 (Act LXVII of 1957) shall, in so 
far as they are inconsistent with the rules 
made by the State Govt. under Section 15 
of that Act, stand substituted by the cor- 
responding terms and conditions by those 
rules and if further ascertainment and 
settlement of the terms will become neces- 
sary then necessary proceedings for that 

urpose shall be undertaken by the Col- 
ector.” 


: By a letter, dated the 5th | of 
December, 1964, the Deputy Commission- 
er, Singhbhum informe the petitioner 
about the promulgation of the above Ordi- 
nance and its: publication in the Bihar 
Gazette and pointed out that in accordance 
with the proviso to Section 10 (2) of - the 
Bihar Land Reforms (Amendment) Ordi- 
nance, 1964, which was followed by the 
Bihar Land Reforms (Amendment) Act 
(Bihar Act 4 of 1965), the terms and con- 
ditions of the petitioners lease, dated the 
6th of December, 1948 and the supple- 
mentary lease, dated the 14th of Decem- 
ber, 1949, for building stones etc. stood 
' substituted by the terms and conditions 
prescribed under the Bihar Minor Mineral 
Concession Rules, 1964. It may be stated 
here that sub-section (2) of Section 10 of 
the Bihar Land Reforms Act was amended 
by Bihar Act 6 of 1965. A copy of the 
aforesaid letter is annexure “1” to this 
writ application. It was further stated in 
this letter as follows:— 


“The lease in question is not in con- 
formity with the Bihar Minor Mineral Con- 
cession Rules, 1964 and thus following 
terms and conditions stand substituted in 
your leases per provisions of the said Rules: 


J. Area: Not more than 250 acres as 
per Rule 16 (b) of the Bihar Minor Mine- 
ral Concession Rules, 1964. 


2. Mineral: Building stone ete. 
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8. Period: Five years with effect from 
15-10-1964 with option of renewal for 
another 5 years. l 


4. Dead rent: Rs. 50/- per acre per 
annum for each mineral. 


5. Surface rent: Equal to the land re- 
venue and cess assessable on the lands. 


6. Other terms and conditions as per 
i Minor Minerals Concession Rules, 


You are hereby directed to furnish a 
map showing the area which you want to 
retain out of the lease area. The area 
should be within 250 acres as per Rule 16 
(b) of the Bihar Minor Mineral Conces- 
sion Rules, 1964. 


You are further directed to give in 
writing the specific minor minerals which 
you want to retain out of the list mention- 
ed in your lease. 

The map and the list of minerals pro- 
posed to be retained should reach the 
undersigned by 25-12-1964 positively.” 


6. The petitioner, thereupon, sent 
a reply to respondent No. 2 on the 27th 
of January, 1965, pointing out that the 
Bihar Minor Mineral Concession Rules, 
1964 had no retrospective effect and, as 
such, the leases granted in favour of the 
petitioner could not be ea by the 
provisions of the said Rules. It was further 
stated that the petitioner could not be cal- 
led upon to select an area of 250 acres 
only as per Rule 16 (b) of the said Rules. 
A copy of that letter is annexure “2” to 
the writ petition. The respondent Deputy 
Commissioner, thereafter, started a pro- 
ceeding which was numbered as Minor Mi- 
neral Proceeding No. 2 of 1965, and issu- 
ed a notice to the petitioner dated the 19th 
of February, 1965, a copy whereof is an- 
nexure “8” to the writ petition. The 
patent portion of annexure “3” reads 

us: 

“You have already been informed vide 
my letter No. 4185M dated 5-12-1964 
that the rate of the dead rent and rate of 
royalties have been automatically modified 
as per provisions of the Bihar Minor Mine- 
ral Concession Rules, 1964 with effect from 
15-10-1964 i.e. the day on which the Bihar 
Ordinance No. III of 1964 came into force. 

So far modification of the area and 
period of the lease are concerned, I pro- 
pose to modify the same as follows:— 

1. Area: 250.00 acres for each mine- 


Tal. 
2. Period: Five years from 15-10-1964. 
You are, therefore, directed to appear 
before me in my Court on 11-38-1965 at 
11 A.M, either personally or through a 
lawyer along with a map of the area as 
mentioned above which you want to retain 


(its survey number, pouneary etc.) out of 
the area leased out to you by lease dated 
6-12-1948. 


` Please note that in the absence of 
compliance the case shall proceed ex parte 
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against you and your lease shall be iable 
to be modified as menticned above. 


Please further note that you wil be 
charged dead rent at the rate of Rs. 50/- 
per acre per annum for the entire Isased 
area from 15-10-1964 till the date you get 
the area modified according to the provi- 
sions of the Bihar Minor Mineral Ccnces- 
sion Rules, 1964.” 


7. Thereafter, it is said that an ap- 
plication was filed by the petitioner in the 
Court of respondent Deputy Commissioner 
challenging the stand of the devpar*ment 
on the ground that the Bihar Minor Miine- 
ral Concession Rules, 1¢64 did not xpply 
to the existing mining leases and that the 
new proviso to section 19 was inconsistent 
with the Bihar Land Reforms Act, 1950 
and violative of Article $1 (1) of the Con- 
stitution of India. This case, however, 
stood adjourned from time to tme till 
May, 1965. Thereafter, on a wrong ad- 
vice of its lawyer, the petitioner mede a 
prayer for time to file the map, and this 
prayer was allowed by respondent No. 8. 
The petitioner, however, could not get the 
map prepared till the middle of 1968. In 
the meantime, the Distrist Mining Cfiicer, 
Singhbhum (respondent No. 4 herein). by 
his letter, No. 523/M, dated the 19t, of 
February, 1965, demanded from the peti- 
tioner payment of dead rent amountiag to 
Rs. 1,04,70,779.78 paise in accordance with 
the provisions contained in the Bihar Minor 
Mineral Concession Rules, 1964 in rəspect 
of an area of 7,08,205.48 acres for the 
period from the 15th October, 1964 to the 
Slst of January, 1965. In that letter, the 
petitioner was asked to pay the amouat by 
the 28th of February, 1965, failing which 
the said amount was to be realised through 
certificate proceedings. A copy of that 
letter is annexure “4” tc the writ petition. 


8. The petitioner sent a reply to 
the above letter on the 26th of February, 
1965, denying its liability to pay the dead 
rent. A copy of this reply is annexure ‘5 
to the writ petition. In that reply the peti- 
tioner took the stand that, pending the 
final disposal of Minor Mineral Proceeding 
No, 2 of 1965 by the Collector, the de- 
mand was premature and the amount 
could not be realised ky certificate pro- 
ceedings. It is said tha:, in spite o that 
reply, a certificate case for realisation o 
the said amount was filed before the Certi- 
ficate Officer, Jamshedpur, being Certificate 
(Mining) Case No. 1 of 1965-66. An ob- 
jection was raised on behalf of the peti- 
tioner before the Certificate Officer œ the 
question of the liability of the pettioner 
to pay the said amount, but the objection 
was overruled on the 15th of July, 1965. 
Against the said order of the Certificate 
Officer, the petitioner filed an appeal be- 
fore respondent Deputy Commissioner, be- 
ing Certificate Appeal No. 82 of 1955-66. 
The Deputy Commissioner, by his order 
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dated the 2nd of August 1968, remanded 
the case with certain observations for cor- 
rection of the certificate. According to the 
petitioner, it was not aware of the final 
result of Minor Mineral Proceeding No. 2 
of 1965. 

9. The next letter to which a re- 
ference has been made in the writ petition 
is a letter dated the 27th of July, 1967, 
issued by the respondent District Mining 
Officer, asking the petitioner to show cause 
as to why legal action should not be taken 
against it for unauthorised issue of per- 
mits for removal of minerals. A copy of 
that letter has been made annexure ‘@’ to 
the writ petition, the material portion of 
which reads as under: 


“It has been reported to me that you 
are issuing permits for removal of minor 
rata though you have got no mining 
ease. 

You are, therefore, called upon to 
show cause as to why legal action should 
not be taken against you for such unautho- 
rised act of yours. 


Cause must be shown by 10-8-1967”. 
In reply to that, the petitioner sent a let- 
ter on the 14th of September, 1967, as- 
serting that its leases were still subsisting 
and that the permits issued by it were 
quite legal. A copy of that reply is an- 
nexure T to the writ petition. 


10. It appears that the petitioner 
filed an application under Articles 226 and 
227 of the Constitution in this Court on 
the 18th of September, 1667, giving rise 
to C.W.J.C. No. 585 of 1967, for quash- 
ing the second proviso to Section 10 S 
of the Bihar Land Reforms Act, 1950, an 
for a direction to the State of Bihar and 


its officers to give affect to the 
terms and conditions of the afore- 
said leases of 1948 and 1949, 


and for restraining them from taking any 
action in pursuance of the order in terms 
of the Bihar Minor Mineral Concession 
Rules, 1964, read with the second proviso 
to Section 10 (2) of the said Act. That 
writ application was partly allowed on the 
10th of December, 1968, and it was held 
that the area and the period of the leases 
granted in 1948 and 1949 could not be 
modified, but the dead rent, royalty snd 
surface rent would be payable in accord- 
ance with the Bihar Minor Mineral Conces- 
sion Rules, 1964, with effect from the 
15th of October, 1964. This case was de- 
cided on the basis of two previous deci- 
sions in Trivedi Brothers and Co. v. State 
of Bihar, (1968 BLJR 886) and Baij Nith 
Kedia v. State of Bihar, (AIR 1968 Pat 
50). In the case of Baij Nath Kedia it 
had been held that the demand for dead 
rent, royalty and surface rent, in accord- 
ance with the Bihar Minor Mineral Con- 
cession Rules, 1964, from the 15th of Oc- 
tober, 1964, was valid and justified. An 
appeal was preferred to the Supreme Court 
against the decision of this Court in the 
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case of Baij Nath Kedia, being Civil Ap- 
eal No. 685 of 1967 reported in AIR 
970 SC 1486. It is stated that the peti- 
tioner also had filed an epee to the 
Supreme Court against e decision in 
C.W.J.C. No. 585 of 1967 in Civil Appen 
No. 461 of 1969, which is still pending 


il. Civil Appeal No. 685 of 1967 
was allowed by the Supreme Court on the 
28th of August, 1969 (reported in AIR 
1970 SC 1486), and the State Government 
was restrained from enforcing the provi- 
sions of the second proviso to Section 10 
(2) of the Bihar Land Reforms Act sdded 
by the Bihar Land Reforms (Amendment) 
Act, 1964 and the second sub-rule to 
Rule 20 added by a notification on the 
10th of December, 1964 to the Bihar Mi- 
nor Mineral Concession Rules, 1964. It 
may be stated here that, after the decision 
of the Supreme Court in Baij Nath Kedia’s 
case, (AIR 1970 SC 1486) the Certificate 
Officer dismissed aforesaid Certificate 
(Mining) Case No. 1 of 1965-66. 

12. It appears that, with a view to 
obviate the difficulty which resulted on the 
decision of the Supreme Court in Baij 
Nath Kedia’s case, (AIR 1970 SC 1486), 
the Parliament enacted the impugned _ vali- 
dation Act of 1969. The Act received the 
assent of the President on the 26th of 
December, 1969. Before this Validation 
Act had been enacted, a notice, bearing 
No. 1059/M, dated the Ist of April, 1969, 
had been received the petitioner de- 
manding from it dead rent amounting to 
several crores of rupees. In reply to that 
notice, the petitioner drew the attention of 
the authorities to the fact that the matter 
was till then sub judice and the demand 
was not in accordance . wi aw. It is 
stated that respondent No, 4, under memo 
No. 1686/1 dated the 21st of May, 1969, 
demanded Rs. 10 crores and odd from the 
petitioner as rent and royalty up to 80th 
of Sept., 1968 in respect o e leases. 
A copy of that letter is annexure: ‘8’ 
to the writ petition, The material portion 
of that letter may be quoted as under: - 


“Whereas you have failed to deposit 
rent and royalty amounting. to Rupees 
10,78,49,0388.88 up to 80-9-1968. in respect 
of mines lease dated 6-12-1948 for minor 
minerals over an area of 7,08,205.48 acres 
in villages Guiarah, Lohadih ete. in ‘the 
district of Singhbhum and thus committed 
breach of conditions of the lease. 


You are, therefore, given notice in 
writing to remedy the breach by paying 
off the said dues within 15 days from the 
date of receipt of this notice and if the 
said amount is not paid within that period, 
your lease shall be determined. This is 
without prejudice to any proceeding that 
may be taken against you for realisation of 
the said dues.” | 


13. The petitioner, thereupon, sent 
a reply, a copy whereof has been made 
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annexure ‘9’ to the writ petition. In reply, 
the petitioner made a prayer for not tak- 
ing any action till the disposal of the case 
before the Supreme Court. It is alleged 
that, thereafter, the Paer received 
memo No. 4094/M, dated the 20th of Sep- 
tember, 1970, from the respondent Deputy 
Commissioner, determining the leases of 
the petitioner for non-compliance with the 
provisions of clause (xiii) of the lease dated 
the 6th of December, 1948. copy of 
this order is annexure ‘10’ to the writ pcti- 
T the relevant portion of which reads as 
follows: 


“Whereas you have failed to pay rent 
and royalties in respect of your mining 
lease dated 6-12-1948 and supplementary 
lease dated 14-12-1949 granted by the ex- 
Raja of Dhalbhum Estate and thus com- 
mitted breaches of the lease terms for 
which a notice bearing No. 1059M dated 
1-4-1969 was given to you -to remedy the 
breach. 

Whereas you have not taken any step 
fo remedy the breach in spite of notice 
given to you as aforesaid, so your lease 

ated 6-12-1948 and supplementary lease 
dated 14-12-1949 are hereby determined as 
per aai (xiii) of the lease dated 6-12- 


You are hereby directed to deliver 
possession of the area on fifth October, . 
1970 to the Mines Surveyor.” 

14, It is stated that, when the peti- 
tioner did not get any relief from the off- 
cers of the State, on the 20th of October, 
1970, he moved the Minister of Mines, 
Government of Bihar, for recalling the 
above order. A copy of that petition has 
been made annexure ‘11’ to this writ peti- 
tion. It is ‘stated that, when the petitioner 
came to know that the Minister had refer- 
red the matter to the Commissioner of 
Mines and Geology for a report, it sent an 
application to him on the 30th of Novem- 
ber, 1970. A copy of that application is 
annexure ‘IY to the writ petition. It- is 


further stated that the petitioner has not 
received any notice regarding the date 
fixed for its appearance. The petitioner 


has further stated that, while it was wait-: 
ing for the hearing of its case before the 
Commissioner of Mines and Geology, it 
received a notice from the District Certi- 
ficate Officer,’ Chaibassa on the 21st of 
February, 1971 demanding rupees 16 cro- 
res and odd as dead rent for the period 
Ist February, 1965 to the 80th of Septem- 
ber, 1969. That notice was issued in Cer- 
tificate Case No. 521 of 1970-71 of the 
Court of the District Certificate Officer, 
Chaibassa. The -petitioner filed an objec- 


_tion within time to the said demand and 


the case is still pae 
15. On the above mentioned facts, - 
the present writ petition has been filed by 
the petitioner for the reliefs already stated. 
16. In the counter-affidavit filed on 
behalf of the State of Bihar, it has been 
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stated that the petitioner has filed objec- 
tion before the Certificate Officer and 
the same jis pending. It has also been 
stated that the petitioner has been grantiag 
permits to others ei virtue of the power 
given to it under the supplementary lease, 
and not because it has been authorised by 
the State of Bihar. The vague allegation 
of mala fides made in paragraph 88 of the 
writ application has been denied, and it 
has been stated that the area under the 
lease was calculated on the basis of the 
area of the village and the petitioner never 
disclosed to the State the area which it 
was holding under the lease. The allega- 
tion of the petitioner that it was not aware 
of the final result of Minor Mineral Pro- 
ceeding No. 2 of 1965 has been denied 
and it has been stated that the- final resuit 
. of the case was communicated to the peti- 
tioner by letter No. 4447/M _ dated the 
4th November, 1966 by the District Of- 
cer. It has been asserted that the impugn- 
ed Act is valid, legal and constitutional. 


17. The present writ application 
was admitted on the 15th April, 1971. The 
counter-affidavit on behalf of the State was 
fled on the 6th July, 1971. An affidavit 
in reply on behalf of the petitioner to the 
counter-affidavit of the State was filed on 
the 18th September, 1971. In the affida- 
vit in reply filed on behalf of the petition- 
er to the counter-affidavit filed on behalf 
of the State some of the facts stated in 
the counter-affidavit have been disputed. 
A supplementary affidavit was filed on be- 
half af the petitioner on the 27th October, 
1971, in which new facts . were pleaded 
and alleged. It was stated in the supple- 
mentary affidavit that Raja Satrughan Deo 
Dhabal Deb, the then proprietor of Dhal- 
bhum Estate, the predecessor-in-interest of 
Jagadish Chandra Deo Dhabal Deb, had, 
on the 27th Pous 1806 B. S. (correspond- 
ing to 10th January, 1900), granted a per- 
manent mokarrari lease to Prince Moham- 


mad Bakhtiyar Shah by a registered patta. 
and qabuliyat of more than 1100 square 


miles constituting Pargana Dhalbhum, and 
granted him right “to prospect and raise 
gold, silver, copper, lead, zinc, iron, mer- 
cury, mica, sulphur, copper sulphate, coal, 
chalk, red earth, elamati, slate stone and 
all kinds of precious stones, such as, dia- 
mond, ruby, emerald, topaz and crystals 
etc. lying on the surface and subsoil of 
the aforesaid Pargana”. From that lease, 
stones for utensils or-stone lime and ghut- 
ting etc. for building were sepcifically ex- 
cepted. The said Prince Mohammad Bakh- 
tiyar Shah and his heir, Mohammad Kam- 
garh Shah, granted sub-leases in respect of 
several minerals in that area to several 
sub-lessees. It has been further stated that 
the said sub-lessees are working the mines 
and excavating minerals, both major and 
minor, in the said area by virtue of their 
sub-leases under the original lease, except 
building and like minerals. i 
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It has been said that the position of 
the sub-lessees under the aforesaid mokar- 
rari lease in favour of the Prince had been 
settled by a decree of the Additional Sub- 
ordinate Judge, Chaibassa dated the 4th 
June, 1946, which was affirmed by this 
Court in First Appeal No. 414 of 1946 
(Pat). It is further said that this matter 
also formed the subject-matter of decision 
in First Appeal No. 2 of 1947 decided on 
24-9-1952 and the. decision of this Court 
was affirmed by the Supreme Court in 
Civil Appeal No. 81 of 1956 on the 2Ist 
April, 1960. It was concurrently held that 
the mineral rights to the building stones 
were not granted to the Prince and were 
reserved by the Raja. Paragraphs 12 and 
18 of the supplementary affidavit are rele- 
vant and they read as follows: 


“12. That by the lease of 1948 as 
modified in 1949 granted in favour of the 
petitioner the mineral rights in these areas 
of Perganah Dhalbhum could not be and 
had not been granted to the petitioner ex- 
og for what was reserved by the princi- 
pal lessor in clause 16 of the said lease 
of 1900 namely building stones, Therefore 
the petitioner got only the residuary rights 
of the minerals for that area and its min- 
ing lease for about 1200 square miles was 
and must therefore be construed to be sub- 
ject to the mineral rights of the entire area 

anted to the said Prince and held by his 
eir and sub-lessees.” 


“13. That the petitioner can be liable 
only for dead rent for the area after de- 
ducting the liability of the Prince, his 
heirs and sub-lessees in respect of the same 
area. 


18. The Supreme Court 


in Baij_ 
‘Nath Kedia’s case (AIR 1970 SC 1486), 


held that the Bihar Legislature had no juris- 
diction to enact the second proviso to Sec- 
tion 10 (2) of the Bihar Land Reforms 
Act, because by the declaration in Section 
2 and the enactment of Section’ 15 of the 
Mines and Minerals (Regulation and Deve- 
lopment) Act, 1957 (Act 67 of 1957) the 
whole of the field relating to minor mine- 
rals came within the jurisdiction of Par- 
liament. The Supreme Court further held 
that the second sub-rule added by notifi- 
cation dated the 10th December, 1964 to 
Rule 20 of the Bihar Minor Mineral Con- 
cession Rules, 1964 did not operate 
on leases in existence prior to the enact- 
ment of the Rules. As I have already 
stated,. the Parliament enacted the impugn- 
ed Validation Act of 1969 with a view to 
obviate the difficulty which resulted on the 
decision of the Supreme Court in Baij 
Nath Kedia’s case, AIR 1970 SC 1486. The 
preamble of the impugned Act reads’ thus: 


“An Act: to validate certain provisions 
contained in the Bihar Land Reforms Act, 
1950, and the Bihar Minor Mineral Con- 
cession Rules, 1964, and action taken and 
things done in connection therewith.” 
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The Act consists of only two sections. In 
Section 1, the title of the Act is given. 
Section 2 of the Act reads thus: 


“2. Validation of certain Bihar State 
laws and action taken and things done con- 
nected therewith. 


(1) The laws specified in the Schedule 
shall be, and shall be deemed always to 
have been, as valid as if the provisions con- 
tained therein had been enacted by Par- 
liament.. 


(2) Notwithstanding any judgment, de- 
cree or order of any court, all actions taken, 
things done, rules made, notifications issu- 
ed or purported to have been taken, done, 
made or issued and rents or royalties rea- 
lised under any such laws shall be deem- 
ed to have been validly taken, done, made, 
issued or realised, as the case may be, as 
if this section had been in force at all 
material times when such action was taken, 
things were done, rules were made, notifi- 
cations were issued, or rents or royalties 
were realised, and no suit or other proceed- 
ing shall be maintained or continued in 
any court for the refund of rents or royal- 
ties realised under any such laws. 


(3) For the removal of doubts, it is 
hereby declared that nothing in sub-section 
(2) shall be construed as preventing any 
person from claiming refund of any rents 
or royalties paid by him in excess of the 
leek due from him under any such 
aws. 


19. In the Schedule, Section 10 of 
the Bihar Land Reforms Act, 1950 (Bihar 
Act XXX of 1950), as amended by the Bi- 
har Land Reforms (Amendment) Act, 1964 
(Bihar Act IV of 1965) and by the Bihar 
Land Reforms (Amendment) Act, 1965 
(Bihar Act VI of 1965), and two other 
sections, namely, Sections 10-A and 81, of 
the Bihar Land Reforms Act, 1950, as am- 
ended by the various amending Acts, are 
mentioned. Sub-rule (2) of Rule 20 of the 
Bihar Minor Mineral Concession Rules, 
1964, as inserted by the Bihar Minor Mine- 
ral Concession (First Amendment) Rules, 
1964, published under the, Bihar Govern- 
ment Notification No. A/MM-1099/64 
(pt.) 7700/M, dated the 19th December, 
1964, in the Gazette of Bihar (Pt. ID, 
dated the 30th December, 1964 is also 
mentioned therein. 

which 


20. The main contention 
has been raised by Mr. B, C. Ghose, learn- 
ed counsel appearing for the petitioner, is 
that the impugned Act was beyond the 
legislative competence of Parliament and 
as such it is void. According to him, Par- 
liament was competent to make a law of 
its own, but it could not validate a State 
law which the State Legislature was not 
competent to enact,-because the effect of 
such validation would be to confer legis- 
lative competence on the State Legislature 
in regard to a field outside its jurisdiction. 
He urged that Parliament can validate exe- 
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cutive action by providing legislative cover- 
age to it by either enacting a fresh law or 


inserting amendments to an existing State 
law and making them retrospective; but it 


cannot declare that an invalid law of the 
State Legislature would be valid. 


21, Mr. Ghose developed his argu- 
ment in this way. He contended that the 
Supreme Court in Baij Nath Kedia’s case, 
AIR 1970 SC 1486 having held that the 
Bihar Legislature had no jurisdiction to 
enact the second proviso to Section 10 (3) 
of the Bihar baat Reforms Act, 1950, be- 
cause it did not have the legislative com- 
petence to deal with the topic covered by 
it, Parliament could not validate such a 
law. The effect of such attempted valida- 
tion, in substance, would be to confer 
legislative competence on the State Legis- 
lature in regard to a field which is outside 
its jurisdiction. Learned Advocate-General, 
appearing on behalf of the State, however, 
submitted that the impugned Act, in sub- 
stance, makes a legislation. by reference 
adopting the laws set out in the Schedule 
as laws made by itself. The Act does not 
purport to declare the Bihar legislation as 
valid ab initio by its own force, but gives 
it validity on the footing that the provi- 
sions of that legislation were enacted by 


Parliament. Thus, according to the sub- 
mission made by the learned Advocate- ` 
General, the impugned Act is, in subst- 


ance, a re-enactment by Parliament. Alter- 
natively, he contended that, even if the 
impugned Parliamentary Act be held to 
give validity to the invalid provisions with- 
out re-enacting them, in so far as Rule 20 
(2) of the Bihar Minor Mineral Concession 
Rules, 1964 is concerned, there is no con- 
stitutional obstacle in validating it, because 
the power io legislate in regard to minor 
minerals being vested in Parliament, it had 
the power to cure the invalidity of any 
ze made by its delegate, the State of 
ar. 


22, There can be no dispute om 


the question that Parliament, by making a. 


law, cannot confer legislative competence 
on the State Legislature where the topic is 
not included within the legislative 


com- 
petence of. the State Legislature. The 
question, therefore, which falls for consi- 


deration is, whether, on a fair and reason- 
able construction of Section 2 of the im- 
pugned Act, the argument of Mr. Ghose 
that it purports simply to validate invalid 
State laws and rules is justified. In the 
instant case, we are concerned only with 
the question regarding the validity’ of the 
provisions as were contained in the proviso 
to Section 10 (2) of the Bihar Land Re- 
forms Act and the validity of the provisions 
of the amended Rule 20 (2) of the Bihar 
Minor Mineral Concession Rules, 1964, 
It is not disputed that Parliament was quite 
to make a law in regard to 
minor minerals with retrospective effect, 
similar in terms of the proviso to Section 
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10 (2) of the Bihar Land Reforms Act. 
The expression “The laws specified in the 
Schedule shall be, and shall be deemed al- 
ways to have been, as velid as if the pro- 
visions contained therein had been enacted 
by Parliament” used in sub-section o of 
Section 2 of the impugned. Act, eing 
defective in phraseology, if read in isola- 
tion, is susceptible to the argument raised 
by Mr. Ghose. The reading of the entire 
Section 2, however, shows that Parliament 
was conscious of the position that the laws, 
including the second proviso to Section 10 
(2) of the Bihar Land Reforms Act, were 
invalid, because the Biher Legislature did 
not possess: the legislative competence to 
enact those laws. 


It further shows that Parliament was 
equally conscious of the position that it 
was fully competent to make a law on the 
subject-matter of the invalid laws made by 
the State Legislature. Farliament, instead 
of making elaborate provisions in respect of 
the matters covered by the invalid State 
law, including the law with regard to 
minor minerals, as contained in the proviso 
to sub-section (2) of Section 10 of the 
Bihar Land Reforms Act, thought it con- 
venient to make a compendious provision 
as is contained in Section 2 of the impugn- 
ed Act. In substance, Section 2 of the 
impugned Act declared that the material 
provisions of the State Acts as well as the 
hoes of rules made thereunder, noti- 
cations issued, rents and royalties realised 
shall be deemed to have Leen validly made, 
issued or realised at all material times 
under the impugned Act. The authority 
under which the rents or royalties would 
be deemed to have been validly recovered 
would be the authority of Parliament inas- 
much as all the relevant sections, notifica~ 
tions, orders and rules have, in clear terms, 
been adopted by the impugned Parliament- 
ary statute itself. Mr. Ghose, therefore, is 
not correct in his submission that Parlia- 
ment has simply validated the State laws 
which the State Legislature was not com- 
petent to enact. On the contrary, on a 
reasonable construction of Section 2 of the 
impugned Act, it is clear that Parliament 
made the legislation itself by reference 
adopting the laws set out in the Schedule. 


23. In the case of Jaora Sugar 
Mills (P.) Ltd. v. State of Madhya Praclesh, 
(AIR 1966 SC 416), a similar question was 
raised and the constitutional validity of 
Sugarcane Cess (Validation) Act, 1961 was 
impugned. That Act fueron to validate 
the imposition and collection of taxes on 
sugarcane under ten different Acts passed 
by the Legislatures of different States. 
Section 8 of that Act was the main vali- 
dating section, the material portion of 
which ran thus: 

“3 (1). Notwithstanding any judgment, 
decree or order of any Court, cesses 
imposed, assessed or collected or purport- 
ing to have been imposed, assessed or col- 
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lected under any State Act before the . 
commencement of this Act shall be deem- 
ed to have been validly imposed, assessed or 
collected in accordance with law, as if the 
rovisions of the State Acts and of all noti- 
ications, orders and rules issued or made 
thereunder, in so far as such provisions re- 
late to the imposition, assessment and  col- 
lection of such cess had been included in 
and formed part of this section and this 
section had been in force at all material 
times when such cess was imposed, asses- 
sed or collected, and accordingly,....”. 
It was contended in that case that the Act 
had attempted to cure the legislative in- 
competence of the State Legislatures by 
validating Acts which were invalid on the 
ground of absence of legislative compet- 
ence in the respective State Legislatures. 
Their Lordships of the Supreme Court ac- 
cepted the proposition that parliament 
cannot validate an Act passed by a State 
Legislature which has been held to be in- 
valid on the ground that the State Legis- 
lature’ did not have the legislative compet- 
ence to deal with the topic covered by it, 
and observed as follows: 


“,...1£ it is shown that the impugned 
Act purports to do nothing more than vali- 
date the invalid State statutes, then of 
course, such a validating Act would be out- 
side the legislative competence of Parlia- 
ment itself. Where a topic is not includ- 

within the relevant List dealing with 
the legislative competence of the State 
Legislatures, Parliament, by making a law, 
cannot attempt to confer such legislative 
competence on the State Legislatures.” 


Their Lordships of the Supreme Court, 
however, on construction of Section 8 of 
the said Act, negatived the contention that 
the said Act had simply attempted to cure 
the legislative incompetence of the State 
Legislatures by validating the Acts which 
were invalid on the ground of absence of 
legislative competence in the respective 
State Legislatures, and made the following 
observation: — 


E eed What Parliament has done by 
enacting the said section is not to validate 
the invalid State Statutes, but to make a 
law concerning the cess covered by the 
said Statutes and to provide that the said 
law shall come into operation retrospectively. 
There is a radical difference between the 
two positions. Where the Legislature 
wants to validate an earlier Act which 
has been declared to be invalid for one 
reason or another, it proceeds to remove 
the infirmity from the said Act and vali- 
dates its provisions which are free from 
any infirmity. That is not what Parliament 
has done in enacting the present Act. 
Parliament knew that the relevant State 
Acts were invalid, because the State Legis- 
Jatures did not possess legislative compe- 
tence to enact them. Parliament also knew 
that it was fully competent to make an 
Act in respect of the subject-matter cover- 
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ed by the said invalid State Statutes. 
Parliament, however, decided that rather 
than make elaborate and long provisions in 
respect of the recovery of cess, it would 
be more convenient to make a compendious 
provision such as is contained in S. 8. The 
plain meaning of Section 8.is that the 
material and relevant provisions of notifica- 
tions, orders and rules. issued or made 

ereunder are included in Section 8 and 


shall be deemed to have been included at 


all material times in it. 
what Section 3 provides 
order and force, the respective cesses will 
be deemed to have been recovered because 
the provisions in relation to the recovery 
of the said cesses have been incorporated 
in the Act itself. The command under 
which the cesses would be deemed to have 
been recovered would, therefore, be the 
command of Parliament, because all the 
relevant sections, notifications, orders and 
rules have been adopted by the Parlia- 
mentary Statutes itself. 


24. Mr. Ghose . attempted to dis- 
tinguish that case from the case in hand, 
because the wordings of Section 8 (1) of 


In other words, 


the Sugarcane Cess (Validation) Act, 1961 


are not exactly similar to the wordings 
used in sub-section (2) of Section 2 of the 
impugned Act. In my opinion, the differ- 
ence in the wordings use 
does not make the Supreme Court case 
distinguishable from the instant case. We 
have to consider the substance of the enact- 
ment to find out whether the Act was 
enacted by Parliament with a view to vali- 
date an invalid Act of the State Legisla- 
ture, or .whether the Parliament has itself 
made a law concerning the topic covered 
by the State law which the State Legisla- 
‘|jture was incompetent to enact. On the 
construction which I have put to Section 2 
of the impugned 
hold that the impugned Act was enacted 
by Parliament to validate an invalid Act 
of the State Legislature, 


25. Mr, Ghose next submitted that 
the words “this section” occurring in sub- 
section (2) mean thé entire Section 2, and 
not sub-section (2) of Section 2 only, so 
that, unless the validity of sub-section g 
is upheld, the provisions of sub-section, (2 
cannot be ‘sustained on its own. In my 
opinion, the provisions of both the sub- 
sections have to be read together in order 
to find out as to what was the real inten- 
tion of Parliament and purport of the 
legislation. Reading the provisions of the 
two sub-sections together, I have no doubt 
in my mind that Parliament did not simply 
validate invalid laws passed by the Bihar 
Legislature, but it re-enacted them with 
retrospective effect. 


26. Mr. Ghose in the course of 
his arguments, referred to the decision of 
the Supreme Court in Jawaharmal v. State 

of Rajasthan, AIR 1966 SC 764 and relied 
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is that by its. 


in the two Acts. 


Act, it is not possible to 
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on certain observations made in that case. 
In that case, the validity of Sections 2 and 
4 of the Rajasthan Passengers and Goods 
Taxation (Amendment and Validation) Act 
(22 of 1964) was impugned.. One of the 
points which arose for consideration in that 
case was, whether an Act which suffers 
from the infirmity that it does not comply 
with the requirements of Article 255 of the 
Constitution can be validated by a subse- 
uent legislation. While dealing with 
at question, their Lordships of the 
Supreme Court observed as under:— 


EPEE There are two answers to 
this question. Article 255 provides, inter 
alia, that no Act- of the Legislature of a 
State and no provision .in any such Act 
shall be invalid by reason only that some 
recommendation . or previous . sanction re- 
uired by this Constitution was not given, 

assent to the Act was given by the 
President later.. The position with regard 
to the laws to which Article 255 applies, 
therefore, is that if the assent in question 
is given even after the Act is passed, it 
serves. to cure the infirmity arising from 
the initial non-compliance with its provi- 
sions. In other words, if an Act is passed 
without obtianing the previous assent of the 
President, it does not become void by 
reason. of the said infirmity; it may be 
said to be unenforceable until the assent 
is secured. Assuming that such a law is 
otherwise valid, its validity cannot be 
challenged only on the ground that the 
assent of the President was not obtained 
earlier as required by the other relevant 
provisions of the Constitution. The said 
infirmity is cured by the subsequent assent 
and the law becomes enforceable. It is 
unnecessary for the pipon of the present 
roceedings to consider when such a law 
ecomes enforceable, whether subsequent 
assent makes it enforceable from the date 
when the said law purported to come into 
force, or whether it becomes enforceable 
from the date of its subsequent assent. Be- 
sides, it is’ plain that the- Legislature may, 
in a suitable case, adopt the course of pass- 
ing a subsequent law ` re-introducing - the 
provisions of the earlier Jaw which had 
not received the assent of the President, 
and obtaining his assent thereto as pres-. 
cribed by the Constitution. We see no 
substance in’ the argument that an Act 
which has not complied with the’ provisions 
of Article 255, cannot be validated b 
subsequent legislation even where suc 
subsequent Act complies with Article 255 
and obtains the requisite assent of the 
President as prescribed by the Constitu- 
tion. ether the infirmity in the Act . 
which has failed to compl rovi- 
sions of Article 255 should be cured by 
obtaining the subsequent assent ` of the 
President or by passing a subsequent Act 
re-enacting the provisions of e earlier 
law and securing the assent of the Presi- 
dent to such Act, is a matter which the 
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Legislature can decide in the circumstances 
of a given case. Legally, there is no bar 
to the legislature adopting either of. the 
said two courses.” 

27. While specifically dealing with 
the question regarding the validity of . Sec- 
Hon 4-of that Act, their Lordships observ- 
ed:— 

wea eens What Section 4 in truth and 
in substance says is that the failure to 
comply with the requirements of Art. 255 
will not invalidate the Finance Acts in 
question and will not invalidate any action 
taken, or to be taken; under their respec- 
tive relevant provisions. In other words, 
the Legislature seems to say by Section 4 
that even though ‘Article 255 may not have 
been- complied with by the earlier Finance 
Acts, it is competent to pass Section 4 
whereby it will prescribe that the - failure 
to comply with Article 255 does not real- 
ly matter, and the assent of the President 
to the Act amounts to this that the’ Presi- 
dent also agrees that the Legislature is 
empowered to say that the infirmity result- 
ing from the non-compliance with Arti- 
cle 255 does not matter. In our opinion, 
the Legislature is incompetent to declare 
that the failure to comply with Article 255 
is of no consequence; and, with respect, 
the assent of the President to such decla- 


ration also does not serve the purpose 
which subsequent assent by the President 
can serve a Article 255...... 
They further said:— 


a A we have tried to read S. 4 as 
favourably as we can while appreciating the 
argument of the learned Advocate-General; 
but the words used in sll the three parts 
of Section 4 are clear and unambiguous: 
they indicate that the Legislature thought 
that it was competent to it to cure, by its 
own legislative process, the infirmity result- 
ing from the non-compťance | with Arti- 
cle 255 when .it passed the earlier Finance 
Acts in question, and it was probably ad- 
vised that such a legislative declaration 
would be valid and _ effective provided it 
received the assent of che President. In 
our opinion, the approaca adopted by the 
Legislature in this case is entirely miscon- 
ceived. The Legislature, no doubt, can 
validate an earlier Act which is invalid by 
reason of non-compliance with Article 255 
and such an Act may receive the assent 
of the President which will make. the Act 
effective. The Legislature cannot, how- 
ever, itself declare by a statutory provision 
that the failure. to comply with Article 255 


can be cured by its own enactment, even 


if the said enactment received the assent 
of the President. In our opinion, even the 
assent of the President cannot alter the 
true constitutional position under Art. 255. 
The assent of the President cannot, by any 
legislative process, be deemed to have been 
iven to an earlier Act at a time when in 
act it was not so given. In this context 
there is no scope for a retrospective deem- 
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learned Advocate-Gen 


[Prs, 26-29] Pat. 873 


ing provision in regard to the assent of the 
President, It is somewhat unfortunate that 
the casual drafting of Section 2 leaves the 
period covered by Act 11 of 1962 and the 
notification issued thereunder as unenforce- 
able as before, and the.omnibus and general 
provisions of Section 4 are of no help in 
regard to the said period.” 

In my opinion, the question for considera- 
tion before their Lordships of the Supreme 
Court in that case was quite different, and 
the observations made in that case, which 
I have ‘quoted above, do not in any way 
support. the contention. of Mr. Ghose, In 
that- case, the vai atig law merely de- 
clared that the original invalid legislation 
was valid in spite of the contravention of 
Article .255 of the Constitution. In the 


‘instant case, Parliament has not sought to 
.declare that the failure 


to comply with 
the requirements of Article 255 of the 
Constitution is: of no consequence. The 
decision in that case, therefore, is not at 
all relevant for the present purpose. 


28, Mr. Ghose submitted that in- 
corporation by reference of Acts validly 
enacted has been accepted (though not 
without Cnpproval by Courts both in 
England and America, but there has been 
no instance of incorporation by reference 
of invalid laws. He made a reference to 
Craies on Statute Law, 6th Edn., page 30, 
and Crawford on Construction of Statutes, 
1940 edition, page 439. He also referred 
to one or two American decisions. Learn- 
ed Counsel, however, could not cite any 
authority for the proposition that incorpora- 


tion by reference of invalid laws is not 
permissible. On the contrary, in view of 
the decision of the Supreme Court in 


Jaora Sugar Mills (P.) Ltd., AIR 1966 SC 
416, it must be held that there is no legal 
bar to incorporation by reference of provi- 
sions of invalid -laws. - 

29. Now I proceed to briefly deal 
with the alternative ar ent raised by 
. Mr. Sinha sub- 
mitted that the object and effect of the 
amendment of Section 10 of . the Bihar 
Land Reforms Act as well as the amend- 
ment of Rule 20 (2) of the Bihar Minor 


Mineral Concession Rules, 1964, being 
identical, namely, to make the existing 


rates of royalty spplicable to leases which 
were executed before the original rule 
came into operation, including statutory 
leases created by Section 10 of the Bihar 
Land Reforms Act, even if the provisions 
of one of them be held to be valid, the 
question. of the validity of the provisions 
of the other is merely academic. ‘That hbe- 
ing the position, learned Counsel contend- 
ed, even if the extreme argument advanced 
on as a the petitioner, p the im- 
pugned Parliamentary Act mere ives 
validity to the invalid laws wlinoar re- 
enacting them, be accepted as correct, so 
far as Rule 20 (2) of the Bihar Minor 
Mineral Concession Rules, 1964 is concern- 


. ease of the United Provinces, 


S74 Pat. [Prs. 29-81] 


ed, there is no constitutional obstacle in 


validating it. Learned Advocate-General 
developed his argument in this way. The 


Supreme Court in Baijnath Kedia’s case, 
AIR 1970 SC 1486, held that. Section 15 
of the Mines and Minerals (Regulation and 
Development) Act, 1957 delegated Parlia- 
ment’s power of legislation in regard to 
minor minerals to State Govt. but’ that 
power did notinclude the power to make the 
provisions of the rules retrospectively ap- 
plicable to leases created before the ane 
of the rules. Thus, the second sub-rule o 
tule 20 ‘of the Bihar Minor Mineral Con- 
cession Rules was held to be bad, because 
it lacked Parliamentary sanction, and not 
because it lacked constitutional sanction. 
The power to legislate with regard to minor 
minerals being vested in Parliament, it had 
the power to cure the invalidity of any rule 
made by its delegate, the State of Bihar, by 
giving its sanction. This power of validation 
in Parliament must be regarded as subsi- 
diary or ancillary to the power of legislating 
on the subject of minor minerals, In support 
of his contention, learned Advocate-General 
relied on two decisions of the Federal 
Court, in United Provinces Mst. Atiqa 
Begum, 1940 FCR 110 = (AIR 1941 FC 
16) and Piare Dusadh v. King Emperor, 
1944 FCR 61 = (AIR 1944 FC 1), and 
one decision of the Supreme Court, in Mt. 
Jadao Bahuji v. Municipal Committee of 
Khandwa, AIR 1961 SC 1486. In the 
1940 FCR 
110 = (AIR 1941 FC 16), it was observed 
by Gwyer, C, J., as follows:— 


Pei tere The validation of doubtful 
executive acts is not so unusual or extra- 
ordinary a thing that little surprise would 
‘be felt if Parliament had overlooked it and 
it would take a great deal to persuade me 
that legislative power for the purpose_has 
been denied to every Legislature, including 
the Central or Federal Legislature, in 
India. 
tive orders’ or any entry even remotely 
analogous to it is not to be found in any 
of the three Lists; but I am clear that 
legislation for that purpose must necessarily 
be regarded as subsidiary or ancillary to 
the power of legislating on the particular 
subjects in respect of which the executive 
orders may have been issued.” 


In the case of Piare Dusadh, 1944 FCR 
110 = (AIR 1944 FC 1), Spens, C. J. quot- 
ed with approval the observation made in 
the United Provinces that the power of 
validation must be taken to be ancillary ‘or 
subsidiary to the power to deal with the 
pa icular subject specified in the List. In 


e Supreme Court case, referred to above, 


the validity of the Khandwa Municipality 
Validation of Taxes) Act, 1941, which -had 
een enacted by the Governor, with the 
assent of the Governor-General, was chal- 
Jenged on the ground that the Act was 
ultra vires the Provincial Legislature. Learn- 
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“poet of validating defective laws 


. Therefore, 


Jt is true that ‘Validation of execu- | 


A. I. R. 


ed Advocate-General relied on the follow- 
ing observation madə in paragraph 10 of 
the judgment: 


“(10) Retrospective legislation 
thus open to the Provincial 
the Act of the Governor had the same 
force. Retrospective laws, it has been’ 
held, can. validate an Act, which containg 
some defect in the enactment. . Examples 
of Validating Acts, which rendered inopera- 
tive decrees or orders of the Court or 
alternatively made them valid and effec- 
tive, are many. Atiqa Begum’s case, 
1940 FCR 110 = (AIR 1941 FC 16), the 
was 

eld to be ancillary and subsidiary to the 
powers conferred by the Entries and to be . 
included in those powers. Later, the 
Federal Court in ane 6 FLJ (FC) 187 
= (AIR 1944 FC 1), considered the matter 
fully, and held that the powers of the 
Governor-General which were . contermin- 
ous with those of the Central Legislature 
included the power of validation. The 
same can be said of the Provincial Legis- 
Jatures and also of the Governor acting as 
a Legislature.” 

These three decisions cited by the learned 
oe fully support his conten- 
on. i 

30. Mr. Ghose, however, submitt- 
ed that, in absence of a legislative provision 
like Section 16 of the Mines and Minerals 
(Regulation and Development) Act, 1957, a 
mere rule like Rule 20 (2) is not sufficient 
to alter the terms of the existing leases 


being 
Legislatures, 


_and for a rule like Rule 20 (2) to be opera- 


tive in regard 
must be a 
alteration o 


to the existing leases there 
rovision of law enabling the 
terms of the existing leases. 
mere validation of Rule 20 
would not make it operative unless the 


second proviso to Section 10 of the Bihar 


Land Reforms Act is held to be validly 
enacted. In support of this contention, Mr. 
Ghose relied on the following observation 
Some Baijnath Kedia’s case, AIR 1970 


“a... . Although Section 16 applies 
to minor minerals it only permits modifica- 
tion of mining leases. granted before Octo- 
ber 25, 1949. In regard to leases of minor 
minerals executed between this date and 
December, 1964 when Rule 20 (1) was 
enacted, there is no provision of law which 
enables the terms of existing leases to be 
altered. A mere rule is not sufficient.” 

I do not consider it necessary to further 


-deal with the alternative argument raised 


by learned Advocate-General as I have re- 
jected the main contention of Mr. Ghose, 


31. Learned Advocate-General fur- 
ther raised the contention that, on the prin- 
ciple that “to validate is to confirm or 
ratify”, even the validation. of the amend- 
ment in’ Section 10 of the Bihar Land Re- 
forms Act must be held to be valid. In 
support of this contention, he relied on two 
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or three decisions of the Supreme Gourt. 
It is not necessary to deal with this con- 
tention in view of my decision on the -main 
question. Mr. Ashwini Kumar Sinha ap- 
pearing for the Union of India, adopted the 
argument of learned Advocate-Generel on 
ror constitutional validity of the impi gned 
ct, 

32. Apart from challengin 
constitutional validity of Act 42 o 
Mr. Ghose 
tions: 

(i) Areas covered by cities, towns. vil- 
lages, big industries and major minerels of 
various values cannot be subjected to dead 
rent for minor minerals cnly, and, as such, 
the demand by the State Governmert for 
dead rent in respect of the entire arza of 
Dhalbhum Pergana is absurd and Lighly 
unjustified. 


(ii) Two mining leases having _ been 
executed in Pergana Dhalbhum for >uild- 
ing stones on the 10th Januaty. 1900 and 
the 8rd October, 1987 as held by this 
Court and the Supreme Court in Motamed 
Kamgarh Shah’s case, (AIR 1960 SC 958), 
and by this Court in Indu Bhusan’s case, 
First Appeal No. 458 cf 1968 = (AIR 
1972 Pat 229), prior to tke execution ci the 
leases in favour of the petitioner or the 
6th December, 1948 and the 14th D:=cem- 
ber, 1949, the Raja had no right to grant 
any lease in respect of the property akeady 
leased out, and, as such, e petitioner 
cannot be asked to pay dead rent tor minor 
minerals in respect of the entire area of 
Dhalbhum Pergana. 


(iii) Schedule I of the Bihar Rules 
provides that the dead rent for all types 
of minor minerals shall be Rs. 125/- per 
hectare, and, as such, the liability is cumu- 
lative. 

(iv) Whereas under Rule 70 o: tk3 
Mineral Concession Rules, 1960 (Ceatral), 
sand used for any of the purposes specified 
in the Rule is not to bə treated as minor 
mineral and is liable to a maximum dead 
rent of Rs. 20/- per hectare and coal iron 
etc, of Rs. 12.50 paise per hectare, inder 
the Bihar Rules sand used as minor mineral 
and other minor minerals mostly used for 
building works and road making has been 
made liable to pay dead rent of Rs. 120/- 

er hectare; stich a levy of high rete of 
dead rent cannot have any relation with 
royalty whose standard rate could be easily 
available from the Mineral Concession 
Rules, 1960 (Central); the levy is, thesefore, 
not warranted by law. 


the 
1969, 
raised the following ccnten- 


(v) There could not be  defauli and 
cancellation of the lease on the Da of 
default unless the liability is fixe 


(vi) The certificate proceeding is also 
invalid and without juzisdiction because 
liability has not been fixed. . 

(vii) The action of the State Govern- 
ment in cancelling the ease is illeg:] be- 
cause there is no longer a contractual 
lease, but a statutory lezse, 
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33. The first three contentions rais- 
ed by learned Counsel for the petitioner 
may be disposed of together. The ques- 
tion as to what is the area in actual pos- 
session of the petitioner for mining purposes 
and the question as to what is the actual! 
liability of the petitioner to pay dead rent 
for the area in its possession are pure 


questions of fact which cannot be deter- 
mined in a writ proceeding. From the 
facts as disclosed in the writ application 


and the counter-affidavit, it is clear that the 
petitioner non-co-operated with the Govern- 
ment throughout. Although the Govern- 
ment asked the petitioner to supply a map 
of the area which was in its possession, the 
petitioner neither supplied the map nor did 
it disclose to the State Government the 
total area which it is holding under the 
lease. The State Government was. there- 
fore, compelled to ask the petitioner to pay 
dead rent in respect of the entire area 
covered by the document of lease, As it 
appears from the counter-affidavit filed on 
behalf of the State, the petitioner has al- 
ready filed objection under Section 9 of the 
Bihar and Orissa Public Demands Re- 
covery Act before the Certificate-Officer 
denying its liability. As provided under 
Section 10 of that Act, the Certificate-Offi- 
cer shall have to determine whether the 
petitioner is liable for the whole or any 
part of the amount for which the certificate 
was signed and, if necessary, he can take 
evidence. The petitioner can, therefore, 
agitate before the Certificate-Officer that 
it is not in possession of the entire area of 
Dhalbhum Fergana and not liable to pay 
dead rent in respect thereof. If the Certi- 
ficate-Officer overrules the objection of the 
petitioner, the petitioner can file an appeal 
to the appellate authority under Section 60 
of that Act and, if necessary, after the ap- 
pellate order, a revision under Section 62 
of that Act. The petitioner can also file 
a suit in the Civil Courts for cancellation 
of the certificate on the ground that no 
part of the amount stated in the certificate 
was due by the certificate-debtor to the 
certificate-holder. This Court, however, on 
the scanty materials on record, cannot go 
into the questions of fact and determine 
the actual ability of the petitioner, 


84. The fourth contention raised 
by Mr. Ghose regarding the rate of dead 
rent is not tenable. Merely because the 
rates of dead rent for sand when used for 
any of the purposes specified under R. 70 
of the Mineral Concession Rules, 1960 
(Central) and the dead rent in respect of 
coal, iron ete. are lower than the dead rent 
fixed for minor minerals under the Bihar 
Rules, it cannot be held that the levy of 
high rate of rent is not warranted by an 
authority of law. í 


85. With regard to the fifth com- 
tention raised by Mr. Ghose, it was sub- 
mitted by learned Advocate-General that 


876 Pat. [Prs. 1-2] 


there could be no dispute on the question 
that there was a default in the payment of 
dead rent by the petitioner, because, ex- 
cept for paying the royalty as fixed under 
e lease, the petitioner did not pay any 
rent for any area. The State Government 
was, therefore, justified in cancelling the 
lease in accordance with clause (xiii) of the 
lease dated the 6th December, 1948. In 
my opinion, the question whether the 
order of the Government cancelling the 
lease of the petitioner is valid or not would 
epend upon the decision of the question 
whether there was default or not. Since 
this Court is not.in a poson, 
materials available on e record, to 
determine the primary’ question about 
default, it is mot possible to give a 
decision on the question of validity or 
otherwise of the cancellation order. If the 
etitioner is able to show before the Certi- 
icate-Officer that it was not in default in 
respect of the dead rent, -the cancellation 


order certainly be illegal and open tò 
challenge. a 
86. It is really difficult to appre- 


ciate the sixth contention raised by Mr. 
Ghose regarding the invalidity of the certi- 
ficate proceeding. The certificate proceed- 
ing has been started against the petitioner 
on the basis of the alleged default in the 
payment of dead rent. The Government 
rightly or wrongly fixed the liability of the 
etitioner in respect of the dead rent -and 
iled the certificate case, Jt cannot, there- 
fore, be said that no liability was fixed in 
respect of the dead rent before the certi- 
ficate case was filed. It is for the peti- 
tioner to show before the Certificate-Officer 
that it has no liability to pay dead rent, or 
the liability fixed by the Government is not 
correct. The certificate proceeding cannot 
be held to be without jurisdiction simply 
because. the liability of the demand is in 
dispute. 
37. Now I 

last contention raise 
cording to Mr. Ghose, 


roceed to consider the 
by Mr. Ghose. Ac- 
the action of the 


Government ‘in cancelling the lease on the. 


basis of clause (xiii) of the lease is invalid, 
because the lease is no longer a contrac- 
tual one, but a statutory one. Mr. Ghose, 
however, could not point out any provision 
of the Statute which was not followed or 
which was violated by the order ‘of the can- 
cellation of the lease. He simply referred 
to a decision of the Supreme Court in the 
Bihar Mines Ltd. v. Union of India, AIR 
1967 SC 887. In my opinion, unless it is 
shown. that any provision of law was violat- 
ed by the order of cancellation of the lease, 
the order cannot be held to be invalid on 
the ground that the lease is no longer a 
contractual lease, but a statutory lease. 


38. Having dealt with and consi- 
dered all the contentions ~raised by Mr. 
Ghose in support of this writ appi aion, 
I am of the view that no relief can be 
given to the petitioner in this writ applica- 


R. Pathak v; G. K. Pathak (U. N. Sinha C. JJ 


on the’ 


_of the opinion that the order 


A.I. R. 


tion. The application is; accordingly, dis- 

missed; but in the circumstances, there wi 
no order as to costs. 
AKBAR HUSAIN, J:— 39. I agree. 
Application dismissed. 





AIR 1972 PATNA 376 (V 59 C 105} 
U. N. SINHA, C. J. 
Rambujhawan Pathak and others, 
Petitioners v. Gauri Kant Pathak and 
another, Opposite Party. 
`> Civil Revn. No. 
22-2-1972, from order 
Sub. J., Darbhanga. 
Civil P.. C. (1908), O. 20, R. 18 —- 


299 of 1970, D/- 
of J. M. Prasad, 


Partition suit — Plaintif cannot ask for 
maintenance during pendency of suit. _. 
(Para 2} 


Mangal Prasad Mishra and Jagannath 
Jha, for Petitioners; Bishwanath Agrawal, 
for Opposite Party. 

ORDER:— This application has’ been 
filed by the defendants and it is directed 
against an order passed by the trial Court, 
by which defendant No. 1 has been order- 
ed to pay Rs. 50 per month as mainten- 
ance to the plaintiffs. The plaintiffs have 
instituted a suit for partition and Plaintiff 
No. 1 is the son of defendant No. 1. In 
that suit, the plaintiffs filed two applica- ` 
tions before the trial Court, one praying 
that defendant No. 1 be restrained from 
transferring the lands involved in the suit 
and from cutting down and selling trees 
standing thereon, and the other was for 
appomtmeni of a receiver during the pen- 

ency of the suit, In the second applica- 
tion, an alternative prayer was made to the 
effect, that, defendant No. 1 be called upon 
to meet the plaintiffs’ cost of maintenance. 
The plaintiffs’ prayer, last mentioned, has 
been allowed to the effect as stated above. 

2. Learned counsel for the peti- 
tioners complain of the order for payment 
of maintenance. A counter-affidavit has 
been filed on behalf of opposite party 
No. 1 giving the history otf the disputed 
land, amongst other matters, and a reply 
to the counter-affidavit has been filed on 
behalf of one of the petitioners. The main 
point in the case is whether the Court be- 
ow was right in directing defendant No. 1 
to pay maintenance to the plaintiffs. Having 
heard learned counsel for the parties, I am 
passed by 
the trial Court cannot be sustained. Having 
refused to entertain the plaintiffs’ petition 
or appointment of a receiver and the ap- 
plication for injunction, ‘the trial Court 
should not have, so light-heartedly, direct- 
ed the payment of maintenance in a suit 
for partition, without giving any reasons 
‘at all. -The suit may last for years and 
years and defendant No. 1 may be greatly 
inconvenienced by the order of payment 
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of maintenance, with the direction that in 
default of three consecutive payments, a 
third person receiver may be apponi ed, As 
a matter of fact, the Court below has not 
indicated. as to ay provision of law under 
which the plaintiffs of a partition suit are 
entitled to maintenance, during the pen- 
dency of the suit. ` 

3. In the result, the application 
must succeed and the impugned order, 
dated the 22nd- December, 
aside. There will be no order for costs. 
. Application allowed. 





AIR 1972 PATNA 877 (V 59 C 106) 
| N. L. UNTWALIA, J. 


Sarat Kumar Acharya, Petitioner v. 
Mahesh Prasad Sahu, Opposite Party. 


Civil Revn. No. 1191 of 1971, D/- 
16-2-1972, against order of- M. A. Sattar, 
8rd Addl. Dist. J., Chaibasa, acting 
Addl. Election Commr., D/- 13-9-1971. 


(A) Civil P. C. (1908), S. 115 — 
Election Commissioner appointed under 
Bihar Municipal Elections and Election 
Petitions Rules is a Court subordinate to 
High Court. AIR 1944 Pat 147, Relied on. 
(X-Ref:— Bihar Municipal Elections and 
Election Petitions Rules (1953), R. 63). 

ara 3-A) 

(B) Bihar and Orissa Municipal Act 
(7 of 1922), S. 107 (1) — Transfer of 
ownership of building ~- Liability to pay 
tax. 

The scheme of the Act is to make the 
owner liable to pay the Municipal Tax. The 
alteration in the assessment list made under 
sub-section (1) takes effect from the date 
on which the next instalment falls due in 
accordance with Section 121 in so far as 
the amount of tax is concerned. As soon 
as the alteration is made in regard to the 
name of the owner, the transferee becomes 
liable to pay the tax from the date of the 


transfer in his favour. (Para 6) 
Cases Referred: Chronological Paras 
1963 BLJR 214, Patna Municipal 
Corpn, v. Ladley Saran 5, 7 
(1962) ILR 41 Pat 888, Abrar Ali 
Khan v. Patna City Municipality 5, 7 
‘AIR 1949 PC 239 = 76 Ind App 181, 


Joy Chand Lal Babu v. Kamalksha 
Chaudhury 
‘AIR 1944 Pat 147 = ILR 22 Pat 577, 
Abdul Razak v. Kuldip Narain 
B. C. Ghose and Sanat Kumar Chatto- 
padhyay, for Petitioner; S. T. Hussain and 
S. Ali Ahmed, for Opposite Party. ` 
JUDGMENT:— The Additional. Dis- 
trict Judge, 8rd, Court at Chaibassa, acting 
as an Election Commissioner, has, by his 
order dated the 13th September, 1971, 
passed in Miscellaneous (Election Petition) 
Case No. 1 of 1968, set aside the election 
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S. K. Acharya v. M. P. Sahu (Untwalia J.) 


1969, is set ` 


[Prs. 1-3A] Pat. 877 


of the petitioner as a Commissioner of 
Seraikella Municipality at the instance 
of the. opposite party. The latter 
has also been declared as duly elect- 
ed by the same order. The petitioner has 
obtained a rule from this Court under Sec- 
tion nee the Code of Ni acme 
against the opposite party to show cause 
why the order aforesaid be not set aside. 
Cause has been shown on his behalf. 


2. A notification dated the 19th 
July, 1967 was issued by the Deputy Com- 
missioner of Singhbhum under Rule 7 of 
the Bihar Municipal Elections and Election 
Petitions Rules, 1958, hereinafter called 
the Rules, notifying tbat the election of 
Commissioners in all the Wards of the 
Seraikella Municipality within the district 
of Singhbhum would be held on 19-9-67. 
A copy of this notification is Ext. J. Ac- 
cording to the programme published, the 
petitioner as well as. the opposite party fil- 
ed their nomination papers to contest the 
election to the office of the Commissioner 
from Ward No. 2. The nomination papers 
of both were accepted by the Returning 
Officer on the 24th of August, 1967. The 
oppose party objected to the acceptance 
of the nomination paper of the petitioner 
on the ground that he was in arrears of 
municipal tax for his house situated in 
Ward No. 2 of the Seraikella Municipality 
and as such he was not eligible to be elect- 
ed as a Commissioner under sub-clause (vii) 
of Rule 6 (b) of the Rules. The Returning 
Officer overruled the objection and accept- 
ed the nomination paper of the petitioner. 
Poll was held on 19-9-67 at which the 
petitioner was duly elected; the opposite 
party was defeated at the election. There- 
after he filed the Election Petition in ac- 
cordance with Rules 63 to 65 of the Rules. 
The election of the petitioner was chal- 
lenged before the Election Commissioner 
only on two grounds- (i) that the peti- 
tioner was disqualified for the election and 
his nomination paper has been improperly 
accepted as a result of which the election 
has been materially affected and (ii) that 
the Beane had indulged in corrupt or 
illegal practice, in that his voters had been 
taken to the booths in‘his conveyance. 


3. The Court below has held_ that 
the allegation of corrupt practice could not 
be substantiated at all. But on the first 
ground it has declared the election of the 
petitioner void, and since the opposite 
party was the only candidate left thereafter 
in the field, he has been declared duly 
elected as Commissioner of Seraikella Muni- 
cipality from Ward No. 2. The petitioner 
has come up in revision to this Court. 


3-A. A preliminary objection was 
raised on behalf of the opposite party that 
the revision application is not maintainable 
since the learned Additional District Judge 


_ acting as an Election Commissioner is not 


a Court subordinate to the High Court 
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within the meaning of S. 115, C, P. C. 
Learned Counsel for the petitioner pointed 
out that the application was one ` under 
Article 227 of the Constitution of India 
also. But that apart, in my opion the 
decision of this Court in Abdul Razak v. 
Kuldip Narain; AIR 1944 Pat 147, holdin 
that the Election Commissioner appointe 
under ‘the Bihar District Board Electoral 
Rules is a Court subordinate to the Court 
within the meaning of Section 115 is still 
a good law and has not yet been overrul- 
ed after the advent of the Constitution. The 
preliminary objection is, therefore, repelled. 


Å. The petitioner had a house in 
Ward No. 2 bearing holding No. 28. He 
and his brothers executed a registered sale 
deed on 6-10-59 and transferred the house 
to Marwari Dharmashala Society for a sum 
of Rs. 5,500/-. The sale deed is Ext. B. 
The Court below has found that the sale 
was a good sale, possession was transferred 
to the vendee on execution of the sale 
deed and the vendee became the owner of 
the house since then. But it has held that 
since the name of the vendee was mutated 
in the municipal papers on the basis of the 
mutation order dated J-10-66, which, in 
terms, was based upon the information re- 
ceived for the 
petitioner was liable to pay the municipal 
taxes till then and hence was disqualified 
under Rule 6 A) (vii) for being a candi- 
date for the office of the Commissioner. It 
may be pointed out here that according 
to the case of the petitioner an informa- 
tion was given to the Municipality in the 
year 1960 that the house had been trans- 
ferred. But the Municipality did not take 
steps to mutate the name of the transferee 
and illegally and wrongly continued the 
mame of the petitioner as the assessee in its 
records. This case, however, has not been 
accepted by the Court below as correct on 
the ground that the original petition said 
to havé been filed before the Municipality 
in the year 1960 was not found in the re- 
cords of the Municipality. I shall, there- 
fore, proceed in this case on the findings 
recorded by the Court below, and they are 
the following. l 


(i) That the petitioner had paid the 
municipal taxes for all the four quarters 
of 1959-60. 


(ii) That the petitioners name con- 
tinued in the assessment register, and .de- 
mand notices were issued to him for all 
the subsequent quarters of the year 
1960-61 up to 1965-66, : 


(iii) That he was also Hable to pay 
the municipal taxes for the two quarters of 
1966-67 as the mutation order was passed 
on 1-10-66. 

5. On the above findings, the 
learned Election Commissioner relying upon 
a Bench decision of this Court in Patna 
Municipal Corpn. v. Ladley Saran, 1968 


first time on 28-8-66, the’ 


` sioners 


A.L R, 
BLJR 214 and distinguishing another Bench 
decision in Abrar Ali Khan v. Patna City 
Manian i (1962) ILR 41 Pat 838, bas 
held that the petitioner did ‘not pay all 
taxes due from him to the Commissioners 
of Seraikella Municipality at the end of the 
financial year immediately preceding that 
in which the election was held and, hence, 
was disqualified for being a candidate for 
election as a Commissioner within the 
meaning of sub-clause (vii) of clause (b) of 
Rule 6 of the Rules. 


6. Rule 6 (b) (vii)- reads as fok 
lows: 

“(b) A person shall be disqualified for 
being a candidate for election as a Com- 
missioner, if— 

XX xX xXx 

(vii) he has not paid all taxes due by 

him to the Commissioners at the end of the 
financial year immediately preceding that 
in which the election is held” 
The question in this case is whether any 
tax was due by the petitioner in respect 
of the holding which he had transferred 
long ago. In Section 82 of the Bihar and 
Orissa Municipal Act,. 1922, hereinafter 
called the Act, a tax is imposed on hold- 
ings situated within the Municipality asses- 
sed on their annual value. Such tax under 
Section 100 is payanie by the owner of the 
holding. In the assessment list prepared 
under Section 105 the name of the owner 
is shown in accordance with clause (e). Re- 
vised assessment lists are prepared every 5 
years under Section 106. Under Sec. 107 
“The Commissioners may from time to time 
alter or amend the assessment list in any 
of the following ways:— 


XX XX xx 

(b) by substituting therein for the 
name of the owner or occupier of any 
holding the name of any other person who 
has succeeded by transfer or otherwise to 
the „Ownership or occupation of the hold- 
mng; 
It would be noticed that the Commis- 
have got power to amend the. 
assessment list under clause (b) of sub-sec- 
tion (1) of Section 107 suo motu even with- 
out an application. They have to give at 
least one month’s notice under sub-sec. (2) 
to any person interested in the holding. 
The provisions of Sections 116 to 119 are 
oa ares to the proceeding of alteration 
and under sub-section (4) of Section 107 
“Every alteration made under sub-sec. 9 
shall be signed by the Chairman and, sub- 
ject to the result of an application under 
Section 116, shall take effect from the date 
on which the next instalment falls due, but 
the Commissioners by such alteration shal} 


not be deemed to have made a 
new or revised assessment list.” Sec- 
tion 108 casts an obligation upon 
the transferor and transferee both to give 


notice in writing of the transfer to the 
Chairman of the Municipality, but on their 
failure to do so only a penalty has been 


197% 
rovided in sub-section (4). It would thus 
e seen that the scheme of the Act is to 

make the owner liable to pay the Municipal 
Tax. The alteration made under sub-sec- 
tion (1) takes effect from the date on which 
the next instalment falls due in accordance 
with Section 121 in so far as the amount 
of tax is concerned. To my mind, as soon 
as the alteration is made in regard to the 
name of the owner, the transferee becomes 
liable to pay the tax from the date of the 
transfer in his favour. In this particular 
case, the mutation order (Ext. 4) clearly 
shows that the name of the petitioner was 
directed to be scored through in the muni- 
cipal papers and the name of the transferee 
was mutated in place of the petitioners 
name. Exts. 6 to 6/6 clearly show such 
alteration. Previously the name of the 
petitionér was there but in pursuance of the 
order dated 1-10-66 his name was scored 
through and, the name of the transferee was 
entered. this happened much before 
the 3lst of March, 1967. The election was 
held in September, 1967 and, hence, on 
94-8-67 when the petitioner filed his nomi- 
nation paper, it is difficult to agree with 
the view of the Court below that the peti- 
tioner had not paid the municipal tax due 
from him. In respect of the holding in 
question at the end of the financial year 
1966-67. Firstly, it is not quite clear 
to me that the petitioner had paid taxes 
for all the 4 quarters of 1959-60, as Ext. 6 
does not show that. But even assuming 
he had done so, as seems to be the view 
of the learned Election Commissioner, it is 
plain that he could not be made to pay 
the municipal taxes for the subsequent 
eriod, merely because he had paid taxes 
or 8 quarters in the year 1959-60 even 
after the transfer of the holding. 


7 The principle of law decided by- 


a Bench of this Court, of which I was a 
member, in (1962) ILR 41 Pat 338 is appli- 
cable to this case. There a suit was filed 
by the Municipality for realisation of taxes 
from a person who hac_ transferred the 
holding. The transferee had applied for 
mutation. The Municipality refused to 
mutate his name on the ground that arrears 
were not being paid. The name of the 
transferor continued in the municipal re- 
cords. The suit was decreed by the trial 
Court and the decree was maintained in 
second appeal by a learned single Judge 
of this Court. But the letters Patent ap- 
peal was allowed and the suit was dismis- 
sed in this connection at page 844 it has 
been said. 


“The liability of the defendants to pay 
the taxes is determined not by the entry 
of their names in the assessment list but 
by virtue of Section 00 read with Sec- 
tion 82, of the Bihar Orissa Municipal 
Act. The liability of the defendants to 
pay the taxes is dependent upon the provi- 
sions of these taxing sections and not upon 
the provisions of Sections 105, 106 and 
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107 which deal with the preparation of as- 
sessment list and the qualification of the 
tax liability.” | 
It was further said at p. 845. 
_ “Even in the absence of an applica- 
tion for mutation under Section 108 of the 
Bihar and Orissa Municipal Act it was a 
duty imposed upon the plaintiff-respondent 
to alter or amend the assessment list under 
Section 107 (1) (b) of the Act after follow- 
ing the procedure mentioned in sub-sec- 
tions (2), (8) and (4) of Section 107”. 
It would be noticed that at p. 846 there 
is a reference to certain decisions of this 
Court, which would indicate that the fact 
of liability is a jurisdictional fact. If the 
municipal authority wrongly holds a person 
to be the owner of the holding, the matter 
can be successfully agitated in a Civil 
Court. In the instant case, however, the 
holding had been transferred Jong ago, no 
tax in respect of any period before the 
date of transfer was due from the petition- 
er and the Municipality was not claiming 
any tax from him in respect of the subse- 
quent period. And, yet by taking an erro- 
neous view on the question of the peti- 
tioner’s liability, the aed Election Com- 
missioner has non-seated him. The Bench 
decision in 1968 BLJR 214 has not been 
correctly appreciated by the Court below. 
ere with reference to the specific provi- 
sion of law contained in Section 109 of 
the Act, it was held that the respondent 
was the owner of the holding. Admittedly 
he was .owner of the old holding, and 
upon a piece of land he had allowed his 
lessee to make certain constructions. Under 
Section 109 the Municipality could treat 
the old owner as the owner of the new 
structures also unless they were separately 
recorded. In such a situation, it was said 


at p. 217. 


“In my opinion, the word ‘owner’ in 
this section means only the person who is 
recorded as such by the Municipality. It 
will be noticed that under sub-section (1) 
of that section, it is in the discretion of 
the municipal authorities to value the 
house and land together and to impose a 
consolidated tax; but they are not bound 
to do so. I£, however, a consolidated tax 
is imposed, sub-section (2) comes into 
play; and the tax is to be realised from 
the owner of the house. It is obvious that 
before imposing the consolidated tax, the 


authorities must know who is the owner; 


and the municipal records are the only 
materials in their possession for the pur- 


pose at the time of assessing the tax, un- 
ess the law requires the authorities to 
make further inquiry, of their own motion, 
about the actual ownership of the house or 
the land at the time of the assessment. 
No such Jaw has been brought to our 
notice.” 

The present case is not covered by Section 
109 of the Act. The view of the Court 
below that the petitioner was disqualified 
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under sub-clause (vii) of clause (b) of Rule 
6 of the Rules for being a candidate for 
election as a Commissioner of Seraikella 
Municipality is erroneous. - Under Rule 75 
of the Rules, the election of the returned 
candidate can be held to be void under 
clause (c) if he was disqualified for elec- 
tion and if his nomination was improperly 
accepted. The Election Commissioner gets 
jurisdiction to declare the election void 
only if a correct finding is recorded in 
law. If the finding recorded is erroneous 
in law then the Election Commissioner has 
no jurisdiction to declare the election void. 
In this connection reference may be made 
to a decision of the Privy Council in Joy 
Chand Lal Babu v. Kamalksha Chau- 
dhury, AIR 1949 PC 289. 


8. In the result, the apparanion in 
revision is. allowed with costs—hearing fee 
Rs. 100, the judgment and order of the 
Court oron oe oa aside and the aaa 
petition filed by the opposite party is dis- 
missed. There will be no order as to 
cost .in the Court below. 
2 ; ~- Revision allowed. 





_AIR 1972 PATNA 380 (V 59 C 107) 
KANHATYAJL J. : 
Shyama Pada Pandit, Petitioner v. 
The State of Bihar and others, Respon- 
dents. l - 
Civil Writ Jur. Case No. 1163 of 
1970, D/- 18-1-1972. 


(A) Bihar Panchayat Election Rules 
(1959), R. 21 (as amended) read with Bihar 
Ordinance (8 of 1970), S. 4 —.- Levy of 
nomination fee was not illegal — Rejection 
of nomination paper for not being accom- 


panied by nomination fee — Election not 


vitiated. (Para 4) 

S. 4 of the: Bihar Ordinance (8° of 
1970) removed the illegality noticed by 
Full Bench (AIR 1971 Pat 65) in making 
amendment to Rule 21 of the Election 
Rules, for levy of nomination fee. There- 
fore, even if the nomination paper of a 
contestant or the office of Mukhiya was 
rejected on the ground that it was not ac- 
companied by a challan for the amount of 
nomination fee, the election of Gram 
Panchayat was not vitiated on that ground. 


. (Para 4 
(B) Bihar Panchayat Election Rules 
(1959), Rr. 4 and 5 Inclusion of wm- 
notified villages in two Wards of Pancha- 
yat — Not shown that it affected the re- 
sult of election — Election was not void. 
(Para 5) 
Unless it was shown that irregularities 
in complying with the ae of R. 4 
by including two unnotified villages in two 
Wards of a Panchayat affected the result 
of election, the election could not be de- 
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S. P. Pandit v. State (Kanhaiyaji J.) . 


A.L R. 
clared void. It could not also be held 


that the election was vitiated because same 
persons from the. two. unnotified villages 


‘were shown as voters having right to vote. 


AIR 1958 Pat 149 and AIR 1964 Pat 459 
and 1966 BLJR 258, Distinguished. . 

ee (Paras 5, 6) 
Cases Referred: | Chronological Paras 
AIR 1971 Pat 65 = 1970 BLJR 


1966 BLJR 258, Shyameshwar Misra — 
v. S. D. O. Sadar, Mazaffarpur 

AIR 1964 Pat 459 = 1964 BLIR 465, 
Biswanath Prasad v. Ramji Prasad 


Sinha O 
AIR 1958 Pat 149 == 1957 BLJR ~ 
72, Parmeshwar. Mahaseth V. 
-- State of Bihar 6 


S. B. Sanyal, Chaudhary, S. N. Mishra: 
and Anirudh Pd. Sharma, for Petitioner; 
R. P. Katriar, for the State. . 


ORDER :— In. this writ application 
under Articles 226 and 227 of the Consti- 
tution of India,-the petitioner has challeng- 
ed the election of Goalkhar Gram Pancha- 
yat, within Barhara Block, in the district 
of Santhal Paragana held on the 16th 
April, 1970. The petitioner is a voter of 
the said Gram Panchayat. It is stated in 
the application that according to an elec- 


tion programme, 6th February, 1970, was 
the date fixed for filing of nomination 


papers: The petitioner, in order to con- 
test the election for the office of Mukhiya, 
presented his nomination paper, duly pro- 
osed, but the Election Officer (Respon- 
ent No. 2) refused to.accept the same on 
e ground that it was not accompanied 
by a challan of Rs. 20/-. It is alleged that 
the petitioner was denied his fundamental 
right to contest the election by the illegal 
demand of Rs, 20/- by the election of- 
cer. Another line of attack on the elec- 
tion is that two unnotified villages, namel 
Mashlandpur, Thana No. 148 and Milik 
Gopalpur, Thana No. 170 were included 
in ward -Nos. 4 and 1l respectively of the . 
said Gram Panchayat. A copy of the for- 
mation of the ‘wards showing the inclu- 
sion of those two villages is Annexure ‘2’ 
to this writ application. It has been as- 
serted that the inclusion’ of those: two 
villages in Goalkhar Gram Panchayat. |. by 
the election officer, without any legal au- 
thority, has vitiated the entire election. A 
supplementary affidavit has been filed by 
the petitioner stating therein that he pre- 
sented a nomination paper on 5th Febru- 
ary, 1970 before the Election Officer with- 
out a challan of Rs. 20/-- as required 
under Rule 21. (7) of the Bihar Panchayat 
Election Rules, 1959, hereinafter referred 
to as the “Rules”, duly proposed by 
Raghunath Pandit, whose serial number in 
the voters list is 105 but the election ofi- 
cer refused to entertain the said nomina- 


tion paper as it was not accompanied, by 
a challan of Rs. 20/-. A copy of the sai 
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nomination paper is Annexure ‘8’ to the 
supplementary affidavit. 


A counter-affidavit has’ been fil- 


2. 

ed on behalf of the State of Bihar (Respon- 
dent No. 1), in which it is denied that the 
petitioner filed any nomination paper which 
was refused by the Election Officer. It is, 
however admitted that two unnotifiec vil- 
lages Maslandpur, Thana No. 148, and 
Milik Gopalpur, Thana No. 170 were taken 
into account of Goalkhar Gram Panchayat. 
It is asserted in the counter-affidavit that 
the election held on the 16th April, 1970, 
was held properly in accordance with the 
provisions of law. 


3. Mr. S. B. Sanyal, learned coun- 
sel appearing for the petitioner, has urged 
that the election of Goalkhar. Gram Pan- 
chayat should be. declared to be voic on 
both the grounds, namely, illegal demand 
of nomination fee of Rs. 20/- and inclu- 
sion of two unnotified villages in the two 
wards of the aforesaid Gram Panchayat. 


4. In Dilip Kumar Singh v. State 
of Bihar, AIR 1971 Pat 65 a Full S3ench 
of this Court held that the Bihar Pencha- 
yat Raj Act, 1947 does not authorise the 
Staté Government for levying any impost 
to be collected by itself under the rule- 
making power conferred upon it, and levy- 
ing of a nomination fee as imposed by 
amendment to Rule 21 is illegal. No im- 
post can be levied by any bye-law, rule 
or regulation -unless the statute under 
which the subordinate legislation is made 
specifically authorises the imposition. This 
judgment was delivered on the 5th May, 
1970. In August, 1970 however, the Gov- 
ernor of Bihar promulgated an _ord-nance 
(Bihar Ordinance No. IIT of 1970). A new 
Section 48-C was added, after ‘Section 
48-B, in the Bihar Panchayat Raj Act, 
1947 empowering the State Governmsnt to 
levy and collect non-refundable nomination 
fee at the prescribed rates and in the pres- 
cribed manner. Section 80 of the sad Act 
was amended by adding a new clause (upp) 
after clause (p) for the levy and colection 
of non-refundable fees for .elective posts 
under a Gram Panchayat by the State Gov- 


ernment. Section 4 of the Ordinanca pro- 
vides as follows: 
“Notwithstanding. anything contained 


in any law or any judgment or order of 
any Court or authority, none of the provi- 
sions of sub-rules (6), (7: or (8) of Rule 21 
or clause (v) of sub-rule (2) of Rule 23 of 
the Bihar Panchayat Elections Rules, 1959, 
shall be deemed to be, or ever to heve be- 
come, illegal and no elsction to any elec- 
tive post under a Gram Panchayat shall be 
deemed to be illegal or void, or ever to 
have become illegal or void, by reasoa only 
of the requirements of the said provi- 
sions.” 

Thus Section 4 of the Ordinance removed 
the illegality noticed by the Full Beach in 
making amendment to Rule 21 of the 
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Rules for levy of nomination fee. There- 
fore, even if it be assumed that the peti- 
tioner’s nomination paper was rejected on 
the ground that it was not accompanied by 
a challan of Rs, 20/- as required under 
amended Rule 21 of the Rules, it cannot 
be held that the election of Goalkhar Gram 
Panchayat was vitiated on this ground. 

5. Coming to the second point, it 
must be stated that it has nowhere been 
stated in the writ application that the in- 
clusion of the two unnotified villages has 
in any way affected the result of the elec- 
tion. Mr. Sanyal urged that there has 
been violation of Rules 4 and 5 of the 
Rules, Rule 4 provides for division of the 
area comprised within a panchayat into 
four parts, each part being called a Ward 
and Rule 5 provides that so much of the 
electoral roll or rolls of an Assembly con- 
stituency of the State of Bihar for the time 
being in force, as relates to the areas com- 
ee within the local limits of the juris- 

iction of a panchayat, shall be deemed 
to be the voters list for that panchayat for 
the purpose of election of Mukhiya and 
Sarpanch and so much of the said electoral 
roll or rolls as appertain to a particular 
ward, constituted under Rule 4, shall’ be 
deemed to be the voters list of that parti- 
cular ward for the purpose of election of 
panch and member of the Executive Com- 


. mittee from the ward concerned, Sub-r. (2) 


of Rule 5 provides that no person other 
than the person whose name is included 
in the voters’ list shall have the right to 
vote. It is not known wkether the name 
of any a from the two  unnotified 
villages had been included in the voters 
list of any one of the wards. Even if it 
is held that the provisions of Rule 5 are 
mandatory and some persons from the two 
unnotified villages were shown as voters 
having right to vote, but on that account 
it cannot be held that the election has 
been vitiated. It appears that there has 
been some irregularities in complying with 
the provisions of Rule 4 by imcluding the 
two unnotified villages in two wards of 
the panchayat, but in my opinion, unless 
it is shown that the result of the election 
has been affected, the petitioner cannot 
get a declaration in this case that the 
on held on the 16th April, 1970 was 
void. ` 


6. Mr. Sanyal relied on three deci- 
sions of this Court namely,’ Parmeshwar 
Mahaseth v, State of Bihar, ATR 1958 Pat 
149. Biswanath Prasad v. Ramji Prasad 
Sinha, AIR 1964 Pat 459 and Shyamesh- 
war Misra v. S. D. O. Sadar, Muzaffarpur, 
1966 BLJR 258. In all these decisions 


names of several persons who were en- 
titled to vote were expunged from the 
voters list or the voters list itself was de- 


fective and several persons were deprived 
of their right to vote. Without there be- 
ing any amendment or revision of the elec- 
toral roll, and on account of prejudice 
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caused to the voters, the elections were 
held to be void. The facts of the instant 
case are, however, different from the 
aforesaid decisions and, therefore, they 
have no application to the facts of the in- 
Stant case. 

T, For the reasons given above, 
both the contentions raised by Mr, Sanval 
fail, The application is accordingly, dis- 
missed but in the circumstances of this 
case, there will be no order as to ccsts. 

Application dismissed. 





AIR 1972 PATNA 3882 (V 59 C 108) 
S. ANWAR AHMAD, J. 
Abinash Prasad and another, Petition- 


ers v. B. P. Gyani and others, Opposite 
Party, 
Civil Writ Jur. Case No. 1868 of 


1971, D/- 18-11-1971. 

Education Bihar High Schools 
(Constitution, Powers and Functions of 
Managing Committee) Rules (1964), R. 40 
— Decision of the President — IJmplica- 
tions of. 

The word ‘decision’ implies that the 
President himself must hear the parties 
and must apply his mind to the matter in 
controversy. (Para 4) 

Thakur . Prasad and Birendra Nath, 
for Petitioners; J. N. P. Verma and Ashok 
Kumar Sinha, for Opposite Party. 

ORDER :— This application has been 
filed for quashing the order of the Presi- 
dent, Board of Secondary Education, Bihar, 
dated the 20th August, 1971 (Annexure 1) 
by which he set aside the election of the 
Managing Committee of the Dharichhan 


Pandey High School, Hussaini, and hiş 
consequential order appointing a new ad 
hoc Managing Committee of the school 


(Annexure 2). 

2. Under Rule 8 of the Bihar High 
Schools (Constitution, Powers and Functions 
of Managing Committee) Rules, 1964, as 
amended by the State Legislature in 1967, 
the Managing Committee of the aforesaid 
High School was constituted. Being ag- 
grieved with the constitution of the Man- 
aging Committee, respondents Nos. 3 and 
4 to this application approached the Presi- 
dent of the Board of Secondary Education 
under Rule 40 of the above Rules for 
setting aside the appointment, selection 
and co-option of the members and office 
bearers of the Committee. Rule 40 runs 
as follows:— 

“40. If any dispute arises whether an 
person has been duly declared, elected, 
selected or co-opted as, or is entitled to 
be a donor, life-member, hereditary mem- 
ber, President, Secretary, or a member of 
the Managing Committee, as the case may 

, the matter shall be referred to the 
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[Prs. 1-5] Abinash Prasad v. B. P. Gyani (S. A. Ahmad J.) 


A.I. R. 


President of the Board of Secondary Edu- 
ue whose decision thereon shall be 
nal. 

After due notice to the persons concerned, 
the matter was finally heard on the 15th 
June, 1971, by the Secretary, Board of 
Secondary Education, instead of the Presi- 
dent, Board of Secondary Education. 


3. Objection was raised by learned 
counsel for the petitioners that the powers 
under Rule 40 of the aforesaid Rules could 
only be exercised by the President and not 
by any body else and as such the hearing 
of the matter should be before the Presi- 
dent and not before the Secretary. The 
objection was, however, overruled. It is 
admitted that the entire matter was heard 
before the Secretary and thereafter a letter 
dated the 20th August, 1971, containing 
the order was issued under the signature 
of the President. The decision arrived at 
under the signature of the President has 
not been challenged before me on merits. 

The only point urged before me 
is that as Rule 40 envisages the decision 
of the President of the Board of Secondary 
Education, it is the President who should 
have heard the parties on the disputed 
issues. But so far as the present applica- 
tion is concerned, the various aspects of 
the case were placed by the parties’ not 
before the President, but before the Secre- 
tary. The word ‘decision’ appearin in 
Rule 40 must be interpreted in its ordinary 
dictionary meaning. The meaning of the 


_ word ‘decision’ has been given in Black’s 


Law Dictionary as follows:— “A judgment 
or decree pronounced by a Court in settle- 
ment of a controversy submitted to it and 


by way of authoritative answer to the 
questions raised before it. A judgment 
given by a competent tribunal”. Tt neces- 


sarily follows:— ‘therefore, that the parties 
must be heard by a Court or person com- 
petent to decide the matter in controversy. 
It is agreed before me that although the 
order was issued under the signature of 
the President of the Board of Secondary 
Education, the President did not hear the 
parties. The parties were actually heard 
by the Secretary of the Board. It may ‘be 
that the order passed under the signature of 
the President was drawn up on the basis of 
the report made to him by the Secretary 
but, to my mind, that does not solve the 
problem. Unless the President himself 
had heard the parties, applied his mind to 
the matter in controversy and finally de- 
cided it himself, it cannot be said that he 
had: decided the matter. Moreover, as al- 
ready stated, Rule 40 authorises only the 
President and no one else. In this view 
of the matter, the order dated the 20th 
August, 1971, contained in Annexure 1, 
must be held to be void and of no legal 
effect; in fact non est. It is accordingly 
quashed. R 3 
; n the result, the application ig 
allowed and the order dated the 20th Au- 
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gust, 1971, contained in Annexure 1 is 
quashed. The matter, bowever, is sent 
. back to the President of the Board of Se- 
condary Education, Bihar, who, after giv- 
ing notice to the parties, would hear them 
as early as possible and pass such order or 
orders which seems to kim just and pro- 
per in the circumstances of the case. I 
should not be misunderstood as saying that 
I have expressed any opinion on the merits 
of the claim put forth = the parties with 
reference to Rule 40. 

Application allowed. 
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Binapani Sarkar, Appellant v. Inder- 
deo Singh, Respondent. 

A. F. A. D. No, 712 of 1968, D/- 
17-11-1971, from order cf Ramesh Pathak, 
Addl. Sub-J., Patna, D/- 18-9-1968. 

(A) Bihar Buildings ‘Lease, Rent and 
Eviction) Control Act (8 of 1947), S. 11 (1) 
(c) — Reconstruction of house — No 
ground for eviction of tenant. 

The clause provides for eviction of a 
tenant when the building is reasonably and 
in good faith required by the landlord for 
his own occupation or for the occupation 
of. any person for whose benefit the build- 
ing is held by the landlord. Requirement 
by the landlord for remodelling or recon- 
structing the house is no ground for evic- 
tion of the tenant. (Para 6) 


(B) Transfer of Property Act (1882), 
S, 111 — Sub-letting —- What is not. 

A tenant, allowing cther persons to 
stay in the house for a short period cannot 
be said to have parted vzith. the possession 
in favour of such persons so as to be cal- 
led sub-letting so as to amount to a breach 
of contract. (Para 7) 


(C) Transfer of Property Act (1882), 
S. 108 (o) — Use of hcuse for a purpose 
for which it was let —- What is not. 


If a tenant taking a house for his own 
‘residence allows outside patients suffering 
from diseases like Tuberculosis or Cancer 
to live in the house, he is not using the 
house for which it is given to him. It is 
also not the use of the house as a person 
of ordinary prudence would use his own 
house. It is the use of it which is des- 
tructive and permanently injurious thereto 
within the clause and attracts clause (a) of 
S 11 (1) of Bihar Buildings (Lease, Rent 
and Eviction) Control Act entitling the land- 
lord to evict the tenant for implied breach 
of contract. (Para 8) 

(D) Civil P. C. (1908), O. 7, R. I (e) 
-— Statement of facts of cause of action — 
Sufficient compliance of the rule. 

Where a landlord ir. a suit for evic- 
tion mentioned facts amounting to breach 
Se ch RR Sc A EGNOS Os ER SRS 
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of contract it was held that it was mot 
necessary to state that it amounted to 
breach of the terms of tenancy particularly 
when there was no prejudice caused to the 
tenant on that ground: (Para 9) 


Sudhir Chandra Ghose, Sanat Kumar 
Chattopadhya, Pralay Kumar Sinha, Swa- 
raj Kumar Ghose and Kalyan Kumar Ghose, 
for Appellant; Kailash Roy and Kamlapati 
Singh, for Respondent. 


JUDGMENT :— This second appeal 
by the plaintiff arises out of a suit for 
eviction of the defendant-respondent from 
a house on holding No. 140, Ward No. 9 
in the city of Patna. The eviction was 
claimed on the grounds of personal neces- 
sity, sub-letting of the rooms of the house 
by the respondent to persons suffering from 
diseases like tuberculosis and cancer and 
denial of the appellant’s title by the res- 


pondent, 

2. The defence was that the ap- 
pennt had no personal necessity for e 
ouse, the house was never sub-let to per- 
sons suffering from diseases or anyone 
there was no denial of the appellanťs title 
by the respondent. A plea was also taken 
that no valid notice under Section 106 of 


the Transfer of Property Act was given to 
the respondent. 


8. The trial Court found that a 
valid notice under Section 106 of the Trans- 
fer of Property Act was served on the 
respondent, there was no denial of the 
appellanťs title by the respondent and the 
appellant had no personal necessity for 
the house. It, however, found that the 
respondent had sub-let rooms of the house 
to persons suffering from diseases and de- 
creed the suit. On appeal, the lower ap- 
pellate Court confirmed the findings of the 
trial Court on the questions of notice, de- 
nial of title and person necessity. It 
reversed the finding of the trial Court on 
the question of sub-letting end allowed the 
appeal and dismissed the suit. 


' 4, The appeal was taken up for 
1970. Mr. S. C. 
Ghose: for the appellant did not challenge 
the findings of the Courts below on the 
question of denial of title. He, however, 
contended that the concurrent findings, of 
the Courts below on the question of per- 
sonal necessity and that of the lower ap- 
pellate Court on the question of sub-letting 
were wrong in law. According to him, 
the Courts below should have, on the facts 
found by them, held that the appellant 
had personal necessity for the house and 
the respondent had sub-let the house. The 
trial Court accepted the evidence of the 
plaintiffs’ witnesses that the respondent 
was allowing persons, not members of his 
family or relatives, suffering from diseases 
to stay in the rooms of the house for their 
treatment. This, in the opinion of the trial 
Court, amounted to sub-letting. The lower 
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. appellate Court did not record an unambi- 
guous finding whether the evidence of the 
laintiffs’ witnesses on this question could 
be accepted or not. After having discus- 
sed ‘their evidence, it observed that there 
was no conclusive evidence on the records 
to substantiate the plaintiffs allegations re- 
garding sub-letting. It was considered ne- 
„Cess for the purpose of decision of the 
appe to have an unambiguous finding on 

e question whether the respondent was 
allowing persons suffering from diseases 
like tuberculosis and cancer to stay in the 
house. Accordingly, by order dated the 
18th December, 1970, the Court of appeal 
-below was directed to record a defnite 
finding on the aforesaid question after 
hearing the parties. It has submitted its 
finding that the defendant (respondent be- 
fore this Court) was allowing persons . suf- 
fering from diseases like tuberculosis an 
cancer to live in the house, 


0 5. At the time of hearing of the 
appeal after receipt of the finding, Mr. 
Kailash Roy appearing for the respondent 
attempted to challenge the finding on the 
kad that it was based on Exts. 18 and 
18 (a) which were inadmissible. He further 
submitted that -even the oral evidence of 
the witnesses was nothing but an opinion 
formed by them and, therefore, inadmissi- 
ble. The Court of appeal below has ob- 
served that even excluding Exts. 18 and 
18 (a) from consideration, it would have 
recorded the same finding on other evi- 
dence. Therefore, the question whether 
these documents are admissible ` or not in 
evidence is not very material. I am not 
inclined to accept the contention of Mr. 
Roy that the oral evidence of the witnes- 
ses examined on behalf of the plaintiff is 
nothing but an opinion and, therefore, in- 
admissible. The finding recorded by the 
Court of appeal below that the respondent 
was allowing persons suffering from dis- 
eases like tuberculosis and cancer to live 
in the house in question is a finding of 
fact and binding on this Court in Second 


Appeal. 


own case, even if the house be vacated, it 
cannot be occupied’ by her immediately. 
It requires extensive remodelling rather re- 
construction before she can occupy it. She 
herself produced a sanctioned plan (Ext. 9) 
for reconstruction of the house. She has 
also got another house of her own where 
she lives at present and a new house had 


already been partially constructed by her. 


husband at the time of judgment of_ the 
lower appellate Court. Under the Bihar 
Buildings (Lease, Rent and Eviction) - Con- 
trol Act, 1947 thereinafter to be referred to 


as ‘the Act’), requirement by a landlord for- 


g or reconstructing the house is 
not a ground for eviction of the tenant. 
Sub-clause (c) of Section 11 (1) of the 
{Act provides for eviction of a tenant only 
where the building is reasonably and in 


remode 


‘clined to agree with the 


_ house for personal necessi 
6. According to the appellant’s . 


A. I. R. 
good faith required by the landlord tor his 


own occupation or for the occupation of 
any person for whose benefit the building 
is held by the landlord. The provisions in 
this regard of similar acts of some other 
States differ from the Bihar Act and the 
decisions of the High Courts of those 
States relied on by learned counsel for the 
a are not of real assistance in de- 
ciding the question. The Courts below 


have recorded the finding that the appel- 


lant was not able to establish that she 
needed the house for personal necessity, 
that is for her own occupation, after tak- 
ing into consideration -the entire material- 
on the record. This is also a finding of 
fact which cannot be interfered by this 
Court at the second appellate stage. 


7. On the question of sub-letting, 
the Court of appeal below in its original 
judgment held that unless the right to ex- 
clusive possession and enjoyment in the 
property was conferred on another. person, 
there could be no sub-letting. It relied on 
a passage of Foa on Landlord and Tenant, 
6th Edition at page 823, according to 
which, the mere act .of letting other per- 
sons into possession by the tenant and per- 
mitting them to use the premises for their 
own purposes is not, so long as he retains 
the legal possession himself, a breach of 
the contract. It appears from the evi- 
dence on the record that the patients who 
were allowed to stay in the house were 
allowed on entirely temporary basis. Their 
stay, perhaps, was not for a month or more 
than a month. It cannot be said, there- 
fore, that ‘the respondent parted with pos- 
session of the house in their favour by 
allowing them to stay in the house. The 
Court . of appeal below, therefore, rightly 
held that there was -no sub-letting of the 
house by the respondent and I am not in- 
contention of Mr. 
Ghose that this finding of the Court of 


„appeal below is wrong in law. 


8. But Mr. Ghose argued that 
even if the appellant did not eure the 
and there was 
no sub-letting, the: respondent was liable. 
to be evicted on the ground that he was 
Taig persons suffering from diseases 
like tuberculosis and cancer to stay in the 
house. In support of, this contention of 
his, Mr. Ghose relied on Section 108 (o) 
of the Transfer of Property Act. Section 
108 of the Transfer of Property Act lays 
down the rights which the lessor and the 
lessee of immovable property possess and 
the liabilities to which they are subject . 
busing onp note? in absence of a con- 

act or local uses to the contrary. Claus 
(o) of it runs as follows:— en x 


“The lesseee may use the prope 
and its products (if any) as a Saison. of 
ordinary prudence, would use them ‘if they 
were : sbi but he hag not use, or 
permit another to use, the property for a 
purpose other than that for which it was 
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Jeased, or fell or sell timber, pull down or 
damage buildings belonging to the lessor, 


or work mines or quarries not open when 
the lease was granted, or commit any 
other act which is destruztive or perma- 
nently injurious thereto.” 


It is not the case of the respondent that 
the purpose or one of purposes for 
which the house was leased out to hi 

was to allow patients to live therein; ra- 
ther he has denied, of course wrongly, 
that he allowed patients ering from 
diseases like tuberculosis and cancer to 
ive in the house. It is thus apparent that 
the respondent was using the house in 
question for a purpose other than that for 
which it was given to him. Further, the 
use of the house by allowing outsider pati- 
ents suffering from tuberculosis and cancer 
to stay therein cannot be said to be the 
use of a person of ordinary prudence, if 
the house were: his own. It also cannot 
be denied that the act on the ‘part of the 
respondent of allowing patients of tuber- 
culosis and cancer to stay in the house 
was - destructive or permanently . injurious 


thereto. Permanently injurious . does not 
imply an injury: which can never be re- 


medied. It merely means an i jary which 
does a lasting damage to the leasehold 
property. The appellant was, therefore, 

ilty of breach of the implied condition 
of tenancy and liable to be evicted from 
the house under clause (a) of Section 1 
(1) of the Act. i 


9. It was urged by .Mr. Roy, 
learned counsel for the respondent, that the 
appellant in her pleadings did not claim 
eviction on the ground of breach of the 
terms of tenancy and, therefore, no decree 
for eviction could be passed on that 

und. The appellant pleaded necessary 
Fact that the respondent was allowing pati- 
ents suffering from diseases like tuberculo- 
sis and cancer to stay in the house and 
was liable to be evicted on that ground. 
It was not necessary for her to state in 
the pleadings the law that this amounted 
to a breach of the terms of tenancy an 
therefore, the respondent was liable to be 
evicted. Even if it were necessary for her 
to state that, on the facts and in the cir- 
cumstances. of the case, the: respondent 
cannot be said to have been prejudiced on 
that ground as he could not have pleaded 
any further facts or led any further evi- 
dence in reply to such a pleading. In my 
opinion, therefore, there is no substance in 

contention of Mr. Roy. 


10. In the result, for the forego- 
ing reasons, I would allow the appeal with 
costs, set aside the judgment and decree 
of the lower appellate Court and restore 
those of the trial Court. The defendant 
must now vacate the horse in question 
within a month from today failing which 
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[Prs. 1-4] Pat. 885 


the appalt shall be entitled to get him 
evicted by executing the decree, 
Appeal allowed. 
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Shyamsundar Pathak and others, Ap- 
pellants v. Jagidutta Jha and others, Res- 
pondents. 


A. F. A, D. No. 180 of 1966, D/- 
16-11-1971 from decree of R. P. Tandon, 
D/- 28-12- 


2nd Addl. Sub-J., Motihari, 
1965. 


Bihar Tenancy Act (8 of 1885), S. 48 
— Amount of rent recoverable from under- 
raiyat — Land held by under-raiyat, only 
a portion of entire holdings — First pro- 
viso of the section would apply — Statu- 
tory limitation to the amount of rent re- 
coverable prescribed by the section would 
prevail irrespective of any contract that 
may have been entered into between the 
parties. (Para 6) 

N. P. Agarwala, for Appellants. 


JUDGMENT :— This appeal by the 
plaintiffs arises out of a suit instituted by 
them for recovery of arrears of rent in res- 
pect of six plots of land forming part of 
Sikmi Khata No. 38 ee to Raiyati 
Khata No. 47 of village Champapur. The 
plaintiffs claimed the rent at the rate of 


‘Rs. 7/- for each of the three years in suit, 


namely, 1868 to 1870 F.S. 
2. The defendants denied . the rela- 


tionship of landlord and tenant between 
the plaintiffs and themselves and asserted 
them and 


that no rent was prane by 


never any rent had been paid by them. 


3. The courts below have concur- 
rently held that the plaintiffs are the land- 
lords in respect of the Sikmi Khata No. 3 
which originally ` belonged to Rabidutta 
Jha and is now held by his sons, the pre- 
sent defendants. The trial Court decreed 
the suit for rent at the rate of Rs. 7/- per 
annum as claimed and as mentioned in 
the Sikmi Khatian Ext. 1 appertaining to 
the Raiyati Khatian Ext. A. 

4. e lower appellate Court, 
however, has held that the liability of the 
defendants for the rent of the Sikmi Khata 
in question must be governed by the pro-- 
visions of Section 48 of the Bihar Tenancy 
Act, which are in the following terms— 


“48. Limit of rent recoverable from 
under-raiyat— The landlord of an under- 
raiyat -holding at a money rent shall not 
be entitled to recover rent exceeding the 
rent which he himself pays by more than 
the following percentage of the same 
(namely): 

(a) when the rent payable by the 
under-raiyat is payable under a registered 
lease or agreement—fifty per cent; and 
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(b) in any other case—twenty-five per 
cent: 


Provided that, where the land held b 
such under-raiyat is a portion of the hold- 
ing of such landlord, the rent calculated 
for the entire holding in the aforesaid 
manner shall be reduced in such propor- 
tion as the area of the d held by the 
under-raiyat bears to the total area of the 
holding: i 


Provided further that if the lands 
comprised in such holding are of different 
ualities, the proportionate rent recoverable 
om the under-raiyat shall be calculated 


in the prescribed manner. 


5. The lower appellate Court has 
pointed out that the total area of Khata 
No. 47 is 21 Bighas, 14 Kathas and 6 
Dhurs and its jama as mentioned in the 
Khatian Ext. A is Rs. 26/-. As. O.. Ps. be- 
sides cess. According to the lower appel- 
late Court, therefore, the liability of the 
defendants for the Sikmi rent cannot ex- 
ceed the proportionate amount of the rent 
of the Khata as mentioned in Ext. A plus 
a sum equivalent to 25 per cent of. the 
said jama besides interest thereon at the 
rate of 6.25 per cent per annum. In other 
words, the lower appellate Court has made 
a direction to its office to calculate the 
proportionate amount of the rent of the 
entire holding, which can be attributed to 
the portion thereof, namely 2 Bighas and 
5 Kathas comprised in Sikmi Khata No. 3 
and to add to the jama thus arrived at a 
sum equivalent to 25 per cent thereof. 


6. Mr. N. P. ala appearing 
in support of this appea contends that the 
liability of the defendants is a matter of 
contract between the parties and that finds 
incorporated in the Sikmi Khatian Ext. 1 
and that must prevail upon any other con- 
sideration. In view, however, of the pro- 
visions of Section 48 of the Bihar Tenancy 
Act, which have already been referred to 
above, it is manifest that there is a statu- 
tory limitation to the amount of rent, 
which the landlord of an under-raiyat hold- 
ing at a money rent can be entitled to re- 
cover by way of rent. Evidently, Section 
48 must prevail irrespective of any con- 
tract that may have been entered into be- 
tween the parties. The Khatian entry 
cannot supersede the statutory _ limitation 
contained in Section 48 of the Bihar Ten- 
ancy Act. The first proviso to Section 48 
evidently applies to a case like the present 
where the land held by the Sikmidars ig 
only a portion of the entire holding. I 
am, therefore, of the opinion that the lower 
appellate Court was right in directing a 
calculation to be made in accordance wi 
the provisions of the first proviso to Sec- 
tion 48 of the Bihar Tenancy 


For the aforesaid reasons, I wp- 
decision of the lower app 


4 


7. 
hold the 


Kamalakant vy. Election Tribunal (B. D. Singh J.) 


ALR. . 


Court and dismiss the appeal, but in thg 
circumstances without costs. 
Appeal dismissed, 
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B. D. SINGH, J. 
Kamalakant Thakur, Petitioner v, The 
Tor Tribunal and others, Respon- 
ents. 


Civil Mie Jur. Case No. 181 of 197%, 


D/- 7-10-1971. 

Bihar Gram Panchayat Election Rules 
(1959), Rule 83 (1) — Election of success- 
ful candidate set aside — Whether next 
candidate can be declared elected. 

Where more than two candidates 
contested the election and the election of 


successful candidate is set aside by tho 
Election Tribunal it cannot declare the 
next candidate securing highest number of 


votes among the rest of the candidates as 
elected unless the votes secured by them 
are scrutinised and it is established that 
the invalid votes would have been cast in 
his favour. AIR 1954 SC 518 and 1963 


BLJR. 611, Rel. on. . ara 3 
Cases Referred: Chronological Paras 
1963 ae 611, Tanu Soren v. State 

ar 


o 
AIR 1954 SC 518 = 1955 SCR 509, 
Vashist Narain Sharma v, Dev 
an 


_ Satyanand Kumar, for Petitioner; 
Tarakant Jha, Standing Counsel No. 2, for 
Respondents. 

ORDER :— This application by the 
sole petitioner under Articles 226 and 227 
of the Constitution of India. is directed 
against the final order dated the 18th 
january, 1971, passed by the Election Tri- 
unal (respondent No. 1) setting aside the 
election as Mukhiya of the petitioner and 
declaring Sri Ramasis Sin (respondent 
No. 2), as duly elected Mukhiya in place 
of the petitioner under Rule 82 (i) of the 
Bihar Gram Panchayat Election Rules, 
1959 (hereinafter referred to as ‘the Rules). 


2. Learned oa Sri Satyanand 
Kumar, appearing on behalf of the peti- 
tioner has che ener the impugned order 
on various grounds including that the Tri- 
bunal on the facts and circumstances 

the case could not have declared respon- 
dent No. 2 as duly elected in place of the 
petitioner. In my opinion, the other 
proungs urged on behalf of the petitioner 
ave no substance. The only ground 
which deserves consideration is the one 
that the Tribunal could or could not have 
declared respondent No. 2 as duly elected. 
Learned counsel has referred to paragraph 
4 of his petition wherein it has been speci- 
fically stated that there were four candi- 
dates, who were contesting the said eleo: 
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tion of the Mukhiya of Ladari Gram Pan- 
chayat in Kewti Block in the district of 
Darbhanga. Those four candidates were 
the petitioner and respondents Nos. 2, 3 
and 4. He submitted that the votes which 
were cast in favour of respondents Nos. 
8 and 4 were not scrutinised by the Elec- 
tion Tribunal, nor respondent No. 2 led 
evidence before the Tribunal to establish 
that the votes which were declared invalid 
would have been cast in favour of res- 
pondent No. 2 alone. According to ‘learn- 
counsel a heavy onus lay upon him to 
establish that. In order to substantiate 
his contention he relied on a decision of 
the Supreme Court in the case of Vashist 
Narain Sharma v. Dev Chandra, AIR 1954 
SC 518 wherein their Lordships while 
dealing with Section 100 (1) (c) of the 
Representation of the People Act, 1951 ob- 
served in paragraph 9 at pages 515 and 516 
the mere E that the ma a 
are greater than the margin of votes be- 
acer the returned candidate and the can- 
didate securing the next highest number 
of votes must not lead to the necessary 
inference that the result of the election has 
been materially affected. That is a matter 
which has to be proved and the onus of 
proving it lies on the petitioner. It will 
not suffice to say that all or a majority of 
the wasted votes might have gone to the 
next highest candidate. The casting of 
votes at an election depends upon a variety 
of factors and it is not possible for any 
one to predicate how mary or which por- 
tion of the votes will go to one or the 
other of the candidates. 


3. Learned counsel next referred 
to the case of Tanu Soren v, State of Bihar, 
1963 BLIR 611 where a Bench of this 
Court while dealing with the provisions 
contained under Rule 88 (1) of the Rules 
observed in paragraph 4 at pages 613 and 
614 thus:— 

“It was, however, submitted on behalf 
of the petitioner that the Election Tribu- 
nal had no jurisdiction o declare that 
Razak Khan, respondent No. 8, was duly 
elected as Mukhiya in the same election. 
It was pointed out that Razak Khan re- 
ceived only 294 votes out of the total num- 
ber of votes polled and it is impossible to 
say how the voters who had voted for 
Tanu Soren would have voted if the nomi- 
nation paper of Tanu Soren had been re- 
ected. In our opinion the contention on 
behalf of the petitioner on this point is 
well founded and the Election Tribunal 
was not justified in law im granting a de- 
claration that respondent No. 8, Razak 
Khan, was duly elected a3 Mukhiya of the 
Gram Panchayat.” 


In the light of the above observation, in 
my opinion, the contention oO learne 
counsel for the petitioner is well founded. 
The Tribunal could not have declared res- 
pondent No. 2 as duly elected on the facts 
and the circumstances of the case. There- 
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fore, that pomon of the order by which 
he declared respondent No. 2 as dul 
elected cannot be sustained, and, therefore, 
I quash that portion of the order. I agree 
with the finding of the learned Tribunal 
that the election which took place was not 
a valid election, but since I have held that 
he could not have declared respondent 
No. 2 as duly elected, the authority 


con- 
cerned now should take steps for holding 
a fresh election of the Mukhiya alone in 


the said Gram Panchayat, 


4, The result, therefore, is that 
under Rule 83 (1) of the Rules, the seat 
of the retumed candidate shall be deem- 
ed to be vacant and it is the duty of the 
authority concerned to take necessary steps 
under that Rule for holding a fresh elec- 
tion. In sum. the application of the peti- 
tioner is allowed in part, but in the cir- 
cumstances of the case there will be no 
order as to costs. 


Petition allowed in part. 
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B. N. JHA, f. ~ 


- Ramchandra Prasad Baid, Petitioner 
v The State of Bihar and others, Respon- 
ents. 


Civil Writ Jur. Case No. 626 of 1971, 
D/- 20-7-1971, 


(A) Bihar Panchayat Election Rules, . 
Rule 21, sub-rule (8) — Candidate depo- 
siting nomination fee -— Elections not held 
—- Whether fresh deposit of nomination 
fee necessary for fresh elections. 


If a candidate files a nomination 
paper and deposits nomination fee but the 
elections are not held then if the candi- 
date files a fresh nomination paper for the 
same post when fresh nomination papers 
are called for he need not deposit fresh 
nomination fee irrespective of the fact 
whether his nomination paper had been 
rejected or accepted on the previous occa- 
sion. (Paras 8, 6) 

(B) Bihar Panchayat Election Rules, 
Rule 21 (8) —— Candidate — Who is. 

The rule read with Rule 18 makes it 
clear that the moment a person presents 
his nomination paper, he is a candidate, 
whether his nomination paper is subse- 
quently accepted or rejected or whether he 
contests the election or does not contest 
it and becomes entitled to exemption from 
paying fresh nomination fee at the time of 
ling fresh nomination paper. (X-Ref:— 
Rule 18). (Para 5) 


(C) Bihar Panchayat Election Rules, 
Rule 23 (4) — Rejection cf nomination 
paper at previous election — Whether a 
ground for rejecting nomination paper at 
subsequent election. 
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When an election is cancelled and 
fresh election programme is published and 
fresh nomination papers are invited then 
if a candidate’s paper was rejected on pre- 
vious occasion not having attained the re- 
quired age, that cannot be the ground to 
reject his fresh nomination paper at fresh 
election if he satishes the test of requisite 
age at that time. (Para 7) 

(D) Constitution of India, Art. 226 — 
Other remedy open — Whether writ can 
be granted. ' 


The powers of High Court under the 
Article are wide enough. Though general- 
ly court does not interfere where alterna- 
tive remedy is available still: once the 
Court admits an application the Court can 
grant relief even when alternative remedy 
is available, (Para 8 

-© M. S. Madhup, for Petitioner; Thakur 
Prasad, for Respondent No. 4. 

ORDER :— The petitioners nomina- 
tion paper for the post of Mukhiya was 
ee by the Election Officer. An 
appeal was filed before the Subdivisional 
Officer against the order of the Election 
Officer accepting the nomination of the 

etitioner under the provisions of Rule 23 
(4) of the Bihar Panchayat Elections Rules 
(hereinafter referred to as the Rules). 


2. The Subdivisional Officer, by 
his order dated the 16th March, 1971 has 
rejected the nomination paper of the peti- 
tioner for the post of the Mukhiya on the 
grounds that in 1970 his nomination paper 
was rejected by the Election Officer and, 


therefore, he had no right to file nomina- - 


tion paper for the same post and secondly 
he had not deposited the. nomination fee 
again. Hence this application has been 
fied to quash the order of the Subdivi- 
sional Officer, rejecting is nomination 
paper. 
3. The learned counsel for the 
titioner submitted that the two grounds 
or the rejection of the nomination paper 
are irrelevant. Firstly, he submitted at 
if in 1970 his nomination paper was re- 
Jaton on some ground or the other, no 
aw prohibits him from filing a fresh nomi- 
paner in 1971, when a fresh elec- 
eld. Secondly, he submitted that 
deposited the requisite fee 
in 1970, at the time of the filling of his 
nomination Be ag! and, therefore, he was. 
not required to deposit fresh fee when he 
filed fresh nomination: paper for the post 
of Mukhiya in 1971. For this purpose, he 
relied upon Notification No. 2010 dated 
the 17th March, 1971, issued by the Gov- 
ernment of Bihar in the Community Deve- 
lopment and Panchayat Department, the 
relevant portion of which may be quoted 
ere:— 
“For sub-rule (8) of Rule 21 of the 
said Rules, the following sub-rule shall be 
substituted, namely— 


+ 


nation 
tion is 
he had alread 
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“(8). The nomination fee deposited 


eal sub-rule (7) shall not be refund- 
able:— 

Provided that where election is nof 
held and fresh nominations are called for, 
the Election Officer shall, on an applica- 
tion made to him in this behalf by the 
candidate concerned, sanction refund of 
nomination fee deposited under sub-rule 


Provided further that notwithstanding 
anything contained in sub-rule (6), if . an 
election is not held ‘and fresh nominations 
are called for, no fresh nomination fee 
shall be required to be deposited in cases 
where a candidate has deposited his nomi- 
nation fee for any post under sub-rule (7) 
and files his nomination paper for the 
same post at an election to be held next 
following the one for which the nomina- 
tion fee was deposited’.” 


From a perusal of the aforesaid Notifica- 
tion, it is clear that when a candidate had 
filed a nomination paper on a previous 
occasion and somehow or the other the 
election could not be held and fresh nomi- 
nation papers are called for, and when the 
candidate has again filed nomination paper 
for the same post, as he had done on the 
revious occasion, he is not required to 
eposit a fresh nomination fee. 


- 4, Mr. Thakur Prasad, learned 
counsel appearing -for respondent No. 4, 
contended that the petitioner could not be 
regarded as a candidate, because his nomi- 
nation paper had been rejected and he 
could not have contested the election, if 
the election would have been held. There- 
fore, the petitioner could not be regarded 
as a candidate within the meaning of the 
last proviso to sub-rule (8) of Rule 21 of 
the Bihar Panchayat Elections Rules, and, 
therefore, the petitioner could not be ex. 
empted from paying fresh nomination fee, 
5. It is not possible for me to ac 
cept this contention. Rule 18 of the Rules 
provides that the Election Officer shall, in 
the election programme published under 
Rule 17, appoint the date, place and hourg 
during which nomination paper in Form A 
of candidates for election as Mukhiya or 
Member . of the Committee or Sarpanch 
shall be presented. Rule 21, sub-rule (3) 
of the Rules provides as follows:—- 
“(3). Each candidate shall, either in 
person or by his proposer, deliver to the 
Election Officer nomination paper duly 
completed in Form A and. subscribed by 
the candidate himself as assenting to the 
nomination and by a qualified person ag 
proposer. 
If these two rules are read together, it is 
clear that the moment a person presents 
his nomination paper, he is a candidate, 
whether his nomination paper is  subse-| - 
quently accepted or rejected or whether 
he contests the election or, due to some 
reason or the other, he does not contest 
the election. 
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6. Mr. Thakur Prasad secondly 
contended that the whole purpose. of the 
aforesaid notification is that if a candidate, 
whose nomination paper had been duly 
accepted, could not contest the election: on 
account of the fact that the election was 

seg a and if on the second occasion 
e files a nomination paper, then he should 
be exempted from payment of further no- 
mination fee. There is no substance in 
is argument. The language of the noti- 
fication is quite clear. There is no ambi- 
guity in the language. It does not say 
that if the nomination paper of a candi- 
date’ had been rejected, he would not get 
the benefit of the exemption, as is provid- 
ed under the notification. The ordinary 
rule of construction of the statute is that 
if the language is clear, the court will not 
go to find out the purpose of the legisla- 
tion. Therefore, in my opinion, the lan- 
guage of this Notification is quite clear. 
It does not provide for any distinction as 
to whether the .benefit will be enjoyed bya 
candidate whose ‘nomination paper ha 
been accepted or the candidate whose no- 
mination paper had been rejected, and in 
the latter case, the candidate will be de- 
barred from enjoyin this benefit. The 
language is plain and clear that if a candi- 
date, whether his nomination paper had 
been accepted or rejected, files a fresh 
nomination paper for the same post on 
account of the fact that on the previous 
occasion the election could not be held, 
and if he had deposited the nomination 
fee earlier, he is exempted from depositing 
fresh nomination fee for the same office. 


1: There is also no substance in 
the contention of the learned counsel for 
the respondent that because his nomination 
paper had been rejected on the previous 
occasion on some ground, the petitioner's 
nomination paper should be rejected this 
time also as the fresh election is a conti- 
nuous election. On the previous occasion 
no election was held. Fresh programme 
was published and fresh nomination papers 
were invited for different posts. Hence the 
present election could not be regarded as 
one and continuous election. Jf the peti- 
tioner’s nomination pas was rejected in 
1970 on account of the fact that he was 
not competent on account of his age in 
1970, that would not be ground for rejec- 
tion of his nomination paper in 1971, i 
he satisfies the test of requisite age. There- 
fore, the grounds for ‘rejection of the nomi- 
nation paper of the petitioner by the Sub- 
divisional Officer are not valid grounds, 
and the order of the learned Subdivisional 
Officer, rejecting the nomination paper of 
the petitioner cannot be upheld. 


8. Mr. Thakur Prasad contended 
that since respondent No. 4 has been de- 
clared elected as Mukhiya, the remedy of 
the petitioner was to have gone to the 
Election Tribunal and this Court cannot 
grant relief to the petitioner. The powers 
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of the High Court under Articles 226 and 


227 of the Constitution of India are wide 
enough and there could not be any limi- 
tation on such powers. Of course, there 
are some self-imposed limitations, one 
such limitations is that if there is an alter- 
native remedy, then surely there will not 
e any interference. But, in the present 
case, the declaration of respondent No. 4 
as the Mukhiya uncontested was subject to 
the fact that the order of the Subdivisional 
Officer was valid one, but if the very basis 
of the order of the Subdivisional Officer 
goes away, the declaration ipso facto falls. 
Secondly, once this Court admitted this 
applicatio it cannot be said that this 
Court is helpless in granting relief to the 
petitioner, because he has an alternative 
remedy. my opinion, there is no sub- 
Stance in the contention of the learn 
counsel for respondent No. 4 on this score. 


9. For the reason stated above, 
the application is allowed, the order of the 
Subdivisional Officer, dated the 16th April, 
1971 (Annexure 3), rejecting the nomina- 


tion paper of the petitioner is quashed and 
consequentl the order of the Election 
Officer declaring respondent No, 4 as 


Mukhiya is also quashed. The Election 
Officer will now proceed in the matter of 
election of the Mukhiya in accordance with 
law. In. the circumstances of the case, 
there will be no order as to costs. 


Petition allowed. 





AIR 1972 PATNA 389 (V 59 C 118) 
S. N. P. SINGH AND KANHATYAJI, JJ. 

Nand Kishore Pandey and others, 
Petitioners v. P. P, Agarwal and others, 
Respondents. 

Civil Writ Jur. Case No. 1151 of 1968, 
D/- 28-12-1970. 

(A) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Act (12 of 1962), S. 16 (8) © — 
Claim for pre-emption by coparcener — 
Proof. (Para 10) 

A- person claiming right of pre-emption 
on ground that he is in possession of ad- 
joining land as joint family property must 
prove that his family was possessed of 
joint property. Mere fact that his father 
has purchased the land as a member of 
the joint family property is not sufficient. 

(Para 10) 

(B) Bihar Land Reforms (Fixation of 
Ceiling and Acquisition of Surplus Land) 
Act (12 of 1962), S. 16 (3) — The words 
“a co-sharer or a-raiyat of adjoining land” 
clearly indicate that both of them refer to 
land and not to khatas, (Para 11) 


(C) Constitution of India, Art. 226 — 
Writ jurisdiction — Scope. (Para 12) 


KO/BP/F686/71/DVT 
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Determination of controversial facts is 

outside the scope of writ jurisdiction. 
(Para 12) 

Jaleshwar Prasad and Nakuleshwar 
Prasad, for Petitioners; Kailash Roy, Tarni 
Prasad, Binod Kumar Roy and Sheo Naresh 
Pandey, for Respondents. 

KANHATYAJL J.:-—~ This is an appli- 
cation under Articles 226 and 227 of the 
Constitution to quash the order of the 
Board of. Revenue dated the 16th October, 
1968, passed in Case No. 208 of 1968 (An- 
nexure ‘6’) setting aside the order of the 
Additional Collector, Palamau, dated the 
Ist July, 1968 (Annexure ‘4’) and restoring 
the order of the Sub-Divisional Officer, 
Daltonganj, dated the 4th April, 1967 (An- 
nexure ‘3’) in an application under Section 
16 (8) of the Bibar Land Reforms (Fixa- 
tion of Ceiling Area and Acquisition of 
Surplus Land) Act, 1961 (Bihar Act 12 of 
1962), hereinafter referred to as ‘the Act’. 

2. Haricharan Pandey and Rajen- 
dra Pandey, respondents 4 and 5, by a 
registered sale deed dated the 2nd Septem- 
ber, 1966, transferred 0.08 acres of plot 
No. 631 and 0.05 acres of Plot No, 682, 


both plots of Khata No. 59 of village Nar- ° 


singhpur Pathra, Police Station Chainpur, 
District Palamau, for Rs. 2,000/- to the 
. petitioners. Jai Shri Pandey, respondent 
No. 8, filed an application under Section 
16 (8) of the Act against the petitioners 
and respondents 4 and 5 for the transfer 
of the lands to him on the terms and con- 
ditions contained in the sale deed. Jai 
Shri Pandey, respondent No. 8, claimed 
that 0.05 acres of plot No. 616 and north- 
ern portion of plot No. 616 measuring 0.15 
acres belonged to him by virtue of a deci- 
sion of Partition Suit No. 66 of 1949, and 
Plot No. 630 was acquired by him by a 
sale deed dated the 22nd November, 1964. 


ese plots are adjoining the lands io- 
volved. 

3. The claim of the petitioners, on 

the other hand, was that they were co- 


sharers in khata No. 59 and claimed pot 
No. 614 adjacent to the land involved in 
the case. The Subdivisional Officer found 
that the northern portions of plots 616 and 
630 were contiguous south and west res- 
pectively of lands involved and that only 


a very small portion of plot No. 614 
touched the southern rtion of the said 
lands. He further held that the provisions 


of Section 16 (8) of the Act were applic- 

able not to the khatas but to the plots. 

In this view of his findings, he allowed 

me aan of Jai Shri Pandey, respondent 
o. 8. 

4, On appeal, the Additional Col- 
lector of Palamau differed with the view 
taken by the Subdivisional Officer, He 
held that the petitioners were the co-shar- 
ers of the transferors in the khata, and 
plot No. 614 was on southern portion ‘of 
one of the plots covered by the impugned 
sale deed. In this view of the matter, the 
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Additional Collector allowed the appeal 
and set aside the order of the Sub-Divi- 
sional Officer. 

5. Jai Shri Pandey, respondent No. 
3, filed an application under Section 82 
of the Act in the Board of Revenue, Bihar, 
against the decision of the Additional Col 
lector. The case made out by Jai Shri 
Pandey, respondent No. 8, before the 
Board was that plots 614 and 736 do not 
stand in the names of the petitioners inas- 
much as plot No, 614 was purchased joint- . 
ly by Gulab Pandey and Bigan Pandey 
alias Gupteshwar Pandey, father of the 
petitioners, from one Kesho Barhi by a 


. registered deed dated the 17th January, 


1949 and that plot No. 736 was also pur- 
chased by them on the 27th March, 1950. 
It was contended on behalf of the peti- 
tioners that as the plots stood in the name 
of their father jointly with Gulab Pandey, 
they had also acquired interest in the pro- 
perty. The Board held that the adjacent 
plots did not stand in the names of the 
petitioners and there was nothing to show 
that Bisan Pandey had directly or indirect- 
ly transferred the interest or recognised the 
interest of the petitioners in the two adja- 
cent plots, and, as such, the claim of the 
petitioners of being adjoining raiyats— co- 
sharers was rejected. The Board however, 
found respondent No. 3 an adjoining rai- 
yat/co-sharer, as he held portions of plots 
613 and 616 adjoining which had been 
acquired by virtue of a decree in a parti- 
tion suit. 

6. Being aggrieved by this deci- 
sion, the petitioners have filed the present 
AEEY challenging the order passed by 
the Additional Member, Board of Revenue, ‘ 
Bihar, respondent No. 1. 


7. One of the contentions raised 
on behalf of the petitioners was that the 
provisions of Section 16 (3) of the Act were 
not constitutional, as they offended the 
a contained in Articles 19 (1) and 81 
of the Constitution. is argument is not 
tenable, because the Act was one of the 
statutes included in the 9th Schedule of 
the Constitution (see item No, 26). Hence, 
by virtue of Article 81B of the Constitu- 
tion, full validity has been given to this 
Act and its provisions against any chal- 
lenge on the grounds of inconsistency or 
abridgement of any rights conferred by any 
provisions of Part III of the Constitution. 


8. Mr. Jaleshwar Prasad then rais- 
ed two contentions in support of the peti- 
tion, namely, (1) that the petitioners’ father 

ad acquired plot No. 614 which is on 
the south of plot No. 682 and interest in 
Khata No. 59 by acquiring plot No. 786 
on behalf of the joint family and, as such, 
the petitioners being members of the joint 
family, it must be presumed that they held 
interest in those two plots and were there- 
by adjoining raiyats and co-sharers of the 
Seo ge plots, and (2) that petitioners 2 
and 3 were minors but they were describ- 


1972 


ed as majors in the petition filed by Jai 
Shri Pandey, respondent No. 8, and, there- 
fore, the orders passed by the Revenue 
authorities’ were invalid. 


' 9. Clause (i) of sub-section (8) of 
Section 16 of the Act runs as follows:-— 
“When any transfer of land is. made 
after the commencement oz this Act to any 
person other than a co-sharer or a raiyat 
of adjoining land, any co-sharer of the 
transferor or any raiyat holding land ad- 
joining the land transferred, shall be en- 
titled, within three months of the date of 
registration of the document of the trans- 
fer, to make an application before the 
Collector in the prescribed manner for the 
transfer of the land to kim on the terms 
and conditions contained in the said deed: 


Provided that no such application 

shall be entertained by the Collector un- 
less the purchase money together with a 
sum Saal to ten per cent thereof is depo- 
sited in the prescribed manner within the 
said period.” 
It is clear from this that after the com- 
mencement of the Act when a transfer is 
made to any other person other than a 
co-sharer or a raiyat of adjoining land, any 
co-sharer of the transferor or any raiyat 
holding land adjoining the land transferred 
can make an application before the Collec- 
tor, fulfilling certain conditions for a direc- 
tion to the transferee to convey the lands 
in favour of the applicant. 


10. It is now a well-settled law 
that a Hindu, even if he be joint, may 
possess a separate property. Such proper- 
ty belongs exclusively to hi No other 
member of the coparcenary, not even his 
male issue, acquires any interest in it by 
birth. Generally speaking, the normal 
state of every Hindu family is joint, but 
there is no presumption that a joint family 
possesses joint property. To render the 
property joint, the claimant must prove 

fail was possessed of some pro- 
ro- 
om 
drawn 








the income of which the 


ET 
the joint family funds: 


and 233 of Mulla’s Principles of Hindu 
Law, Thirteenth edition). The contention 
of Mr. Jaleshwar Prasad that the petition- 


the principles of law. Pie Pandey, the 
father of the petitioners. has sworn 


affidavit in support of the petition filed in 
this Court, but he himself did not file the 
case for pre-emption. There is nothing to 


venue. It 
. Kailash Roy, appearing on 
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Jai Shri Pandey, respondent No, 8, that 
such questions requiring investigation of 
facts should not be allowed to be raised 
for the first time by this Court in its writ 
jurisdiction. . 
ll. The claim of the petitioners . 
cannot be accepted on the ground that 
they held plot No. 786 of Khata No. 59. 
I have already shown that this plot also 
does not stand in their name. Even if 
they had interest in the khata by holding 
lot No. 786, the argument would have 
een untenable, because Section 16 (8) of 
the Act, in my opinion, applies not to the 
khatas but to the plots. Many persons can 
have lands in the same khata and thereby 
all of them cannot claim to be co-sharers 
ving contiguous lands. The view taken 
by the Additional Collector that the clause 
adjoining land” goes with the words “a 
raiya? and not with a co-sharer is not 
correct. The words “a co-sharer or a rai- 
yat of adjoinin d” are clear to indicate 
that both of them refer to lands and not 
to khatas. It will be noticed that Section 
16 (8) of the Act refers to land transferred 
without any mention to khata. The clause 
contemplates co-sharer of the land and not 
of the khata. This is apparent on a plain 
reading of the section. Therefore, assum- 
ing that the petitioners were co-sharers in 
the khata, it must be held that yet they 
had no right to resist the claim of Jai Shri 
Pandey, respondent No. 3. 


12. The point raised that petition- 
ers 2 and 3 were minors but they were 
described as majors, and, therefore, the 
orders passed by the revenue authorities 
were invalid has been taken for the first 
time in this Court. Mr. Kailash Roy drew 
our attention to paragraph 3 of the coun- 
ter-affidavit, wherein it is stated that peti- 
tioners 2 and 8 oppaana before the Sub- 
divisional Officer, Daltonganj, as majors 
executing power in favour of their lawyer 
in their own pen. They preferred an ap- 
peal before the Additional Collector as 
majors, and they also appeared before the 
Additional Member, Board of Revenue, ag 
such and did not raise the question of 
minority. This contention raised on be- 
half of the petitioners has been fully con- 
troverted on behalf of respondent No. 8. 
In my opinion, determination of such con- 
troversial facts is outside the scope of writ 
jurisdiction, 

18. For the foregoing reasons, as 
I have shown above, there is no merit in 
any of the contentions raised on behalf of 
the petitioners. As a result, the applica- 
tion fails and is dismissed; but, in the cir- 
cumstances of the case, there will be no 
order for costs. 


S. N. P a SINGH, J. _ 14, I apres. 
Petition dismissed. 
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AIR 1972 PATNA 392 (V 59 C 114) 
SHAMBHU PRASAD SINGH AND 
SHIVESHWAR PRASAD SINHA, Jj. 
Raj Rani, Appellant v. Harbans Sin 
Chhabra, Respondent ea 

A. F. A. O. No. 288 of 1969, D/- 
1-5-1972 from order of M. A. Rahman, 
Dist. J., Dhanbad, D/- 17-7-1969. 


(A) Hindu Marriage Act (1955), S. 28 
—Appeal— Appeal is maintainable against 
decree under S. 10 even if the memoran- 
dum is not accompanied by the copy of 
decree, because orders under the Act 
though named decrees are appealable as 
orders, (X-Ref:— S. 10). AIR 1962 Pat 
489, Foll.; AIR 1972 Pat 80, Explained.. . 

(Para 2) 

(B) Hindu Marriage Act (1955), S. 10 
— Decree for judicial separation — It is 
valid even if no effort was made by Court 
for reconciliation between the parties. (X- 
Ref:— S. 23 (2)) AIR 1968 Mys 3, Fol- 
lowed. a (Para 4) 


(C) Hindu Marriage Act (1953), S. 10 


(f) — Unchastity of wife —— Condonation 
thereof by husband also must be ascertain- 
ed. _ (Para 4) 

(D) Hindu Marriage Act (1955), S. 10 
(a2) — Desertion by wife — Her leaving 
husband’s home is not sufficient —— Animus 
deserendi at the time of leaving also must 
be proved. AIR 1957 SC 176, Followed. 


(Para 4) 

‘Cases Referred: 

AIR 1972 Pat 80 = 1971 Pat LJR ` 
809, Bankim Chandra Roy v. Smt. 
Anjali Roy 

AIR 1963 Mys 8, Jivubai v. Ningappa 
Adrishappa Yadwad. 

AIR 1962 Pat 489, Antalal Gope v. 

Smt. Sarbo Gopain 

AIR 1957 SC 176 = 1956 SCR 838, 
Bipinchandra Jaisinghbhai v. Prabha- `` i 
voti , 


S. C. Ghosh and Mahendra Singh 
Chhabra, for eet Biswanath Agar- 
wal, for Respondent. . 

JUDGMENT :— This is an appeal by 
the wife under Section 28 of fie Hindu 
Marriage Act, Act XXV of 1955, (herein- 
after to be referred to as the Act) against 
an order of judicial separation passed 
under Section 10 (1) of the Act. The peti- 
tion was for decree for divorce under Sec- 
tion 18 of the Act. That prayer has been 
disallowed by the Court below. Hence 
the husband respondent has also filed a 
cross-objection. The order for judicial 
separation has been passed both on the 
grounds of unchastity of the wife and de- 
sertion of the husband by her. It may be 
stated here that an adjournment was grant- 
ed to the appellant’ in the Court below 
subject to the payment of a cost of Rs. 100. 
As she did not pay the cost the case wag 
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Chronological Paras _ 
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taken up for ex parte hearing and the 
order passed is an ex parte one. 


. 2. When the matter was taken u 
for hearing by a learned ae Judge o 
this Court a aera nay objection was 
taken on behalf of the respondent that as 
e memorandum of appeal was not ac- ` 
companied by a copy of the decree which 
was prepared in the court below the appeal 
was not maintainable. In the opinion of 
the learned Single Judge the question rais- 
ed was of importance as there was no 
Bench decision of this Court on the point. 
He therefore, referred the matter to a Di- 
vision Bench. Unfortunately the Bench 
decision of this Court in Antalal Gope v. 
Smt, Sarbo Gopain, AIR 1962 Pat 489 was 
not brought to the notice of the learned 
Single Judge. ` 
In that case it has been held that 
the word “decree” in Section 13 or in any 
in the 


same sense as the word has been defined 


-in the Code of Civil Procedure and that 


the word has been used in its dictionary 
sense that is to-say; in the sense of a deci- 
sion or an edict. The Bench has further 
held that a miscellaneous appeal is main- 
tainable against an order passed under Sec- 
tion 18 or 10 of the Act and the Court 
fee payee on such an appeal is as con- 
templated under Article 11 of Schedule II 
of the Court Fees- Act. Article 11 of 
Schedule II of the Court Fees Act provides 
for Court-fee on memorandum of appeal 
when the appeal is not from a decree or 
an order having the force of a decree. 
The Bench, therefore, held in that case 
that an order under the Hindu Marriage 
Act though it was called a decree under 
the Act was appealable as an order. In 
view of the Bench decision there is no sub- 
stance in the preliminary objection. — 

- 8. Our attention was drawn by 
learned counsel for the respondent to a- 
recent decision of a learned single Judge 
of this Court in Bankim Chandra Roy v. 
Smt. Anjali Roy, 1971 Pat LJR 309 = 
(AIR 1972. Pat 80). In that decision the 
question has not been expressly decided. 
Further the aforesaid decision in Antalal 
Gope’s case, AIR 1962 Pat 489 was also 
not cited before the learned Judge. The 
decision _in: Anta Lal Gopes case being 
a Bench decision is binding on us and as 
at present advised we do. not find any rea-. 
son to take a view different from one 
taken in it. EG 

. 4, On merits of the appeal Mr. 
S. C. Ghosh appearing for the appellant. 
has raised the eee fer contentions: First- 
ly, he has submitted that the Court below 
having not attempted to bring about a re- 
conciliation between the parties as was its 
duty under Section 28 (2) of the Act, its 
order is wrong. We are not inclined to 
agree with ‘the contention of the learned 
counsel for the ae that for the fail- 
ure on the part of the court to endeavour 
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to bring about a reconciliation between 
the parties, its order is without jurisdiction. 
With respect we think that the view taken 
by a Bench of the Mysore High Court in 
Jivubai v. Ningappa Adriashappa Yadwad, 
AIR 1963 Mys 3, that failure on the part 
of the trial court to make endeavour to 
bring about reconciliation does not affect 
its jurisdiction to try the case and endeav- 
our can also be made by the appellate 
Court is correct. In these circumstances 
we would not have allowed the appeal on 
this ground, rather we would have our- 
selves called upon the parties to appear 
before us in person and wag to bring 
about reconciliation between them. But it 
appears that the ex parte order of the 
Court below also suffers from other de- 
fects. The respondent examined only him- 
self as a witness in the Court below and 
it has accepted his evidence and held that 
he has proved ‘the unchastity of the appel- 
lant and desertion by her for a pee of 
more than 2 years. While considering the 
question of unchastity of the appellant the 
Court below has not considered the aspect 
whether there was any condonation of un- 
eerie of the appellant by: the respon- 
ent. 


On the evidence of the respondent 1t is 
ossible to take a view that he condoned 
e unchastity of the appellant at least till 

she lived with him. The finding of the 
Court below on the question of desertion 
also does not appear to be correct in law. 
Merely ause the appellant left the home 
of the respondent. it cannot be said that 
she deserted him. Apart from that fact 
it must further be proved that the wife 
had animus deserendi at the time she left 
her husband’s home. It has been so held 
in Bipinchandra Jaisingbhai v. Prabhavati, 
ATR 1957 SC 176. It has been contend- 
ed before us by learned counsel for the 
respondent that animus deserendi on the 
art of the appellant may be presumed 
oa the fact that she did not come back 
to the respondent when asked to do so. 
The respondent in his evidence has nof 
stated when he actually asked the appel- 
lant to come back to him. In absence 
of that evidence it is not possible ‘to hold 
that the appellant had deserted the respon- 
dent for two years before the filing of 
the petition in the Court below. The 
order of the Court below has, therefore, 
to be set aside. 


; S 

5. In the result we allow the ap- 
eal, set aside the order of the Court 
below and direct it to dispose of the case 
in the light of the observaticns made 
above and in accordance with law. On 
receipt of the record the Court below at 
irst shall endeavour to bring about re» 
conciliation between the parties. It shall 
ask both the husband and the wife to ap- 
pear before it on a date fixed for the 
purpose and in case they do not appear it 
would be presumed that in the circumstan- 
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ces of the case it was not possible to 
bring about reconciliation. If there is no 
reconciliation the Court below shall allow 
opportunity to both the parties to lead 

er evidence in the case irrespective of 
the fact whether the appellant pays the 
cost of Rs. 100/- to the respondent or 
not. In case the appellant does not pay 
the cost, the respondent may realise the 
same by execution. 


6. Since the appeal is allowed and 
the case is sent back no separate order 
need be passed on cross-objection. The 
Court below will now hear the whole case 
afresh. In the circumstances’ there will 
be no order as to costs. 

Appeal allowed. 
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N. L. UNTWALIA AND K: B. N. 
SINGH, JJ. 


Acharya Prabhakar Mishra, Petitioner 
v. The Chancelor and another, Respon- 
dents. . 

Civil Writ Jur. Case No, 406 of 1972, 
D/- 1-5-1972. 

Shri Kameshwar Singh Darbhanga 
Sanskrit Vishwavidyalaya Act, 1962 (Bihar 
Act 21 of 1965), Section 10 (2) & (10) — 
Power of Chancellor to order suspension 
of Vice-Chancellor. (X-Ref:— Bihar & 
ars General Clauses Act (1 of 1917), 


Section 10 (2) empowers the Chancel- 
or to appoint a Vice-Chancellor for a 
period of 8 years. In the absence of any 
specific provision in the Act, the rule of 
construction engrafted in Section 19 of the 
Bihar and Orissa General Clauses Act 
comes into play in interpretation of Sec- 
tion 10 (2) of Act 21 of 1965, and under 
certain justifiable circumstances the Chan- 
cellor has the power to dismiss a Vice- 
Chancellor. | 

It was held that the orders of the 
Chancellor, suspending the Vice-Chancellor 
(petitioner) and appointing a substitute in 
his place are legal and justified. AIR 


1968 SC 292, Rel. on. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1968 SC 292 = 1968 Lab IC 


232, Dr. Bool Chand v. Chancellor, 
Kurukshetra University 


Lal Narayan Sinha, Radha Raman 
Chandra Shekhar, R. K. Narayan and Sudhir 
Kumar Sinha, for Petitioner; Balbhadra 
Prasad Singh and Uday Sinha, for Respon- 

ent, 


UNTWALIA, J.:— Acharya Prabha- 
kar Mishra, the sole petitioner in this writ 
application, has obtained a rule from this 
Court against the Chancellor, Shri Kamesh- 
war Singh Darbhanga Sanskrit Vishvavidya- 
laya, respondent No. 1 and Shri S. C. 


FP/FP/D324/72/KKS/VBB 
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Misra, respondent No. 2, to show cause 
why the order dated the 20th March, 1972 
passed by the Chancellor suspending the 
petitioner from the office of the Vice-Chan- 
cellor of the said Sanskrit University, a 
copy of which is Annexure ‘2’ to the writ 
application, as also the order of the same 
date appointing respondent No. 2 as Act- 
ing Vice-Chancellor in place of the peti- 
tioner, a copy of which is Annexure 3 to 
the writ application, be not called and 
quashed in exercise of the powers of this 
Court under Article 226 of the Constitu- 
tion. Cause has been shown on behalf of 
respondent No. 1 by Mr. Balabhadra. Pra- 
sad Singh, learned Advocate-General Mr. 
Lal Narayan Sinha appeared in support of 
the rule. Very many facts have been 
stated in the petition, which have been 
controverted in the counter affidavit filed 
on behalf of respondent No. 1. An aff- 
davit in reply has been filed by the peti- 
tioner. Since no argument was advanced 
on either side with reference to the de- 
tailed facts of the case, I shall refrain 
from stating them except the skeleton ones. 
The whole of the argument was confined 
to the question as to the power of the 
Chancellor to order suspension 
Vice-Chancellor with reference to the rele- 
vant statute, namely the Kameshwara 
Singh Darbhanga Sanskrit Vishvavidlalaya 
Act, 1962 (Bihar Act 21 of 1965) herein- 
after called the Act. 


2. The then Chancellor of the 
Sanskrit University, Shri Nityanand Kanun- 
o, in exercise of his power under Sec. 10 
2) of the Act, appointed the 
Vice-Chancellor for a period of three years 
from the date he assumed charge of his 
office. A copy of this order dated the 
22nd December, 1970 is Annexure 1 to 
the writ application. Annexure B to the 
counter-affidavit is a copy of the notifica- 
tion dated the 19th March, 1972 issued 
by the Governor of Bihar who is the Chan- 
cellor of the University, in exercise of his 
power conferred by Section 3 of the Com- 
mission of Inquiry Act, 1952 appointing 
a Commission of Enquiry to enquire into 
and report in regard to the various alle- 
gations of corruption, favouritism, abuse 
of power and mal-practices levelled against 
the petitioner in connection with his office 
as Vice-Chancellor of the Sanskrit Univer- 
sity. Numerous items of such allegations 
have been enumerated in the notification. 
It is not necessary to reproduce them. On 
the 20th of March, 1972 respondent No, 1 
issued the following notification (An- 
nexure 2)— 


etitioner as 


“Whereas serious allegations of cor- 
rupt practices, irregularities inefficiency and 
negligence in discharge of official duty, 
have been received against Acharya Pra- 
bhakar Mishra, at present Vice-Chancellor, 
Kameshwara Singh Darbhanga Sanskrit 
Vishwavidyalaya: 


` A. P. Mishra v. Chancellor (Untwalia J.) 


of the 


A. I. R. 

And whereas a Commission of Inquiry 
under Section 3 of the Commissions of In- 
quiry Act, 1952 (LX of 1952) has been 
appointed to enquire into the allegations; 

And whereas it is considered neces- 
sary in view of the serious nature of the 
allegation that pending the inquiry he 
should be placed under suspension; 

Now, therefore in exercise of the 
powers conferred by sub-section (2) of Sec- 
tion 10 of the Kameshwara Singh Dar- 
bhanga Sanskrit Vishwavidyalaya Act 1962 
(Bibar Act XXI of 1965) read with Sec- 
tion 19 of the Bihar and Orissa General 
Clauses Act, 1917 (Bihar and Orissa Act I 


of 1917) I, D. K. Barooah. Chancellor 
of the said Vishwavidyalaya, hereby order 
that Acharya Prabhakar Mishra be sus- 


pended with effect from the date of pub- 
ication of this notification pending inquiry 
by the Commission.” 
On the same date another notification (An- 
nexure 8) was issued by the Chancellor in 
exercise of his powers under Section 10 
(10) of the Act appointing respondent 
No. 2 to carry on the office of the Vice- 
Chancellor of the Sanskrit University until 
ther orders vice the petitioner placed 
under suspension. 


3. The whole of the argument 
strenuously put forward by learned Coun- 
sel for the petitioner is that the Chancel- 
lor had no power wunder Section 10 (2) 
of the Act read with Section 19 of the 
Bihar and Orissa General Clauses Act, 
1917 to dismiss the petitioner or to sus- 
pend him, as under the Act the appoint- 
ment was for a fixed, certain period of 
three years. The said period, under no 
circumstances, Counsel submitted, could 
be curtailed by termination of the appoint- 
ment or dismissal of the petitioner an 
hence he could not be put under suspen- 
sion either, Mr. Lal Narayan Sinha, how- 
ever, fairly conceded and, in my opinion, 
rightly that if there was power in the 
Chancellor to dismiss the Vice-Chancellor 
under the Act, he had also the power to 
suspend him. Learned Advocate-General 
on the other hand, combated the argument 
put forward on behalf of the petitioner on 
the basis of a decision of the Supreme 
Court in, Dr. Bool Chand v. Chancellor, 
Kurukshetra University, AIR 1968 SC 292, 
Learned Counsel for the petitioner not only 
distinguished the said decision but endea- 
voured to press this into service for hi 
benefit? also. 


4, Under Section 7 of the Act the 
Chancellor is the highest officer of the 
University. Under Section 8 the Gover- 
nor of Bihar shall be the Chancellor. It 
further provides that he shall by virtue of 
the office, be the head of the University 
and the President of the Senate, Section 10 
(2) provides— 


“The - Vice-Chancellor shall be ap- 
pointed by the Chancellor on such terms 
and conditions as may be laid down by 
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the Chancellor and hold office for a term 
three years from the date he assumes 
charge of his office and the said term of 
three years shall include any further period 
which may elapse between the expiration 
of the said three years and the date on 
ee his successor assumes charge of his 
office. 
Sub-section (8) says— 
“The Vice-Chancellor, after the i- 
ration of the term of his office, may be 


for only one more term spe- 


oe 

cified in sub-section (2) 

Power to make arrangement when any tem- 

poy, vacancy occurs in the office of the 
ice-Chancellor has been provided in sub- 

section (10) which reads as follows— 


“When any temporary vacancy occurs 
in the office of the Vice-Chancellor, by 
reason of leave, illness or any other cause, 
or the Vice-Chancellor, is in the opinion 
of the Chancellor, unable to perform his 
functions on account of the absence from 
the headquarters or for any other reasons, 
the Chancellor shall make such arrange- 
ment as he thinks fit for carrying on the 
office of the Vice-Chancellor.” 

I shall now read Section 19 of the Bihar 
and Orissa General Clauses Act, 1917— 


“Whereas, by a Bihar and Orissa Act 
or Bihar Act, a power to make any ap- 
ointment is conferred, then, unless a 
ifferent intention appears, the authority, 
having power to make the appointment 
shall also have power to suspend or dis- 
miss any person appointed by it in exer- 
cise of that power. 

5. By now it is firmly established 
that the rule provided in Section 19 of 
the General Clauses Act, which is equiva- 
lent to Section 16 of the Central General 
Clauses Act, is a rule of construction and 
interpretation. The section by itself does 
not confer any power in an appointing 
authority. As stated above, it was conced- 
ed that the Chancellor having a power to 
make the appointment of the Vice-Chan- 
cellor shall also have power to suspend or 
dismiss him unless a different intention 
appears from the language of sub-sec. (2 
of Section 10 of the Act. It was argue 
on behalf of the petitioner that the Vice- 
Chancellor on being aprons by the 
Chancellor has got a right to hold office 
for a term of three years which period is 
to commence from the date he assumes 
charge of the office and is to terminate 
on the assumption of office by his succes- 
sor. In between the period or before its 
expiry neither dismissal nor suspension can 
be ordered. In other words, the argument 
is that the incumbent of the office once 
appointed gets an indefeasible right to con- 
tinue in the office for the full term of 
three years an under no circumstances 
this period can be curtailed y dismissal 
or can be temporarily suspended by putt- 
ing the incumbent under suspension. To 
me it seems, the argument so put is direct- 
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ly opposed to the ratio of the decision of 
e Supreme Court in Dr. Bool Chand’s 
case. The distinction sought to be made 
on behalf of the petitioner is neither rele- 
vant nor germane to the point at issue. 


6. On June 18, 1965 Dr. Bool 
Chand was appointed Vice-Chancellor of 
the Kurukshetra University by order of the 
then Chancellor of the University. On 
March 31, 1966 the successor Chancellor 
ordered him to be suspended from the 
office of the Vice-Chancellor and by ano- 
ther order issued a notice requiring him 
to show cause why his services as Vice- 
Chancellor of the Kurukshetra be not ter- 
minated. He submitted his representation, 
and shortly thereafter filed an app ication 
before the High Court of Punjab for a 
writ in the nature of mandamus quashing 
the order and the notice. On May 8, 
1966 during the pendency of the writ 
application, the Chancellor passed an order 
in exercise of his power under sub-cl. (vi) 
of Clause 4 of Schedule I to the Kuruk- 
shetra University Act, 1956 read with 
Section 14 of the Punjab General Clauses 
Act, 1898, terminating with immediate 
effect the services of Dr. Bool Chand from 
the office of the Vice-Chancellor of Kuruk- 
shetra University. The writ petition was 
then amended by him and a writ of cer- 
tiorari or an appropriate writ calling for 
the record and quashing the order dated 
May, 8, 1966 terminating his services was 
also claimed. The High Court rejected the 
petition and against the order of the High 
Court Bool Chand went up in appeal be 
fore the Supreme Court. p 


7. Section 14 (1) of the Kuruk- 
shetra University Act,.1956 provided that 
on the commencement of the said Act the 
statutes of the University shall be those 
as set out in Schedule I. The relevant 
sub-clauses (vi) and (vii) of Clause 4 of 
Schedule I which have been quoted in the 
judgment of the Supreme Court are in 
material particulars the same as sub-sec. (2) 
of Section 10 of the Act, except that in 
sub-clause (vii) it is said that the Vice 
Chancellor shall hold office ordinarily for 
a period of three years while in sub-sec 
tion (2) the word ‘ordinarily’ is not to be 
found. Section 14 of the Punjab General 
Clauses Act is, word for word, the same 
as Section 19 of the Bihar and Orissa 
General Clauses Act. It would appear 
from poregraph 5 at. page 295 of the Re- 
port that Counsel for the appellant urged 
that Section 14 of the Punjab General 
Clauses Act had no application to the in- 
terpretation of the Kurukshetra University 
Act because Clause 4 (vii) of the Statutes, 
which prescribes that the appointment of 
the Vice-Chancellor shall ordinarily be for 
a period of three years discloses a differ- 
ent intention. This argument was repell- 


ed by Shah, J., as he then was, deliver- 
ing e judgment on behalf of the Court 
us-— 
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. But Clause 4 va of the Statutes 
does not purport to confer upon a person 
appointed Vice-Chancellor an indefeasible 
right to continue in office for three years: 
the clause merely places a restriction upon 
the power of the Chancellor, when fixin 
the tenure of the office of Vice-Chancel- 


lor. 

It would thus be noticed that the argu- 
ment of the appellant before the Supreme 
Court was not repelled because of the 
use of the word ‘ordinarily’ in Clause 4 
(vii): it was repelled .because the Statutes 
did not purport to confer upon a person 
appointed Vice-Chancellor an indefeasible 
right to continue in office for three years. 
The pme for the period was inter- 
preted to mean a restriction upon the 
power of the Chancellor when fixing the 
tenure of the office of the Vice-Chancel- 
lor. In other words, ordinarily the Chan- 
cellor under the Kurukshetra University 
Act could not fix the tenure of the office 
of the Vice-Chancellor while appointing 
one to that office for more or less than 
the period of three years. . The said period 
could be renewed under Clause 4 (vii) of 
the Statutes without there being any res- 
triction in the number of renewals while 
under sub-section (8) of Section 10 of the 
Act the Vice-Chancellor after the expiration 
of the term of his office can be ays 
ed for only one more term specified in 
sub-section (2) under which sub-section’ the 
term of appointment has got. to be invari- 
ably for three years. The Chancellor 
under the K shetra University Act, 
under certain circumstances, could make a 
departure in that term while making the 
eect whereas under sub-section (2) 
of Section 10 of the Act a departure from 
the term of three years is not permissible. 
It would be noticed from parserapli 9 of 
the Report at page 296 that the letter of 
appointment of Bool Chand had, in his 
case also, created a tenure of office for 
three years. Even, then in paragraph 8 
his Lordship was pleased to say:— 


“It is true, the office of the Vice-Chan- 
cellor of a University is one of great res- 
ponsibility and carries with it considerable 
pice and authority. But we are unable 
to hold that a person appointed a Vice- 
Chancellor is entitled to continue in office 
for the full period of his appointment even 
if it turns out that he is physically decre- 

it, mentally infirm, or grossly immoral. 
bsence of a provision setting up proce- 
dure for determining the employment o 
the Vice-Chancellor in the Act or the 
Statutes or Ordinances does not, in our 
judgment, lead to the inference that the 
tenure of office of Vice-Chancellor is not 
liable to be determined.” 

The termination of service in Bool Chand’s 
case was attacked on many other grounds 
which were all repelled by the Supreme 
Court and the appeal failed there. It is 
again to be Domed out that even in para- 
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aph 8 of the judgment no stress was 
id on, and no reference was at all made 
to, the use of the word ‘ordinarily’ in the 


Statutes, 

8. The distinction sought to be ` 
made between the Supreme Court case 
and the instant one because of the ab- 


sence of the word ‘ordinarily’ in sub-s. (2) 
of Section 10, to my mind, is of no conse- 
uence, as the ratio of the Supreme Court 
ecision even with that difference in the 
wordings of the two provisions of law apt- 
ly and squarely applies to the point at 
issue in the instant case. It is difficult to 
accept the argument put forward on be- 
half of the petitioner that the reasons given 
by the Supreme Court in paragraph 8 of 
the judgment can be given a go-by and 
made not applicable to the case of the 
petitioner merely because of the absence of 
the word ‘ordinarily’ in sub-section (2) of 
Section 10. .The argument . is ingenious 
ut on scrutiny not sustainable. In Bool 
Chand’s case after issuing show cause 
notice and on consideration of the repre- 
sentation of the Vice-Chancellor his a 
pointment had been terminated by the 
Chancellor while in the present case an 
enquiry has been ordered against the peti- 
tioner under the Commissions of Inquiry 
Act, 1952; during the pendency of the 
rer es he has been put under suspension. 
Although, Mr. Lal Narayan Sinha pointed 
out certain other provisions from the Act 
as also from other Acts to show that in 
many cases the period of a particular 
office is fixed he was not able to cite any 
decision directly in his favour to show 
that when the period of an office is fixed 
and certain, in absence of the use of the 
word ‘ordinarily’ or ‘generally’ the power 
of dismissal or suspension is necessarily 
excluded. 


9, After bestowing my due and 
careful consideration to the case of the 
etitioner, as it deserved, I have come to 
the conclusion that the rule of construc- 
tion engrafted in Section 19 of the Bihar 
and Orissa General Clauses Act, does come 
into pia in interpretation of Section 10 
(2) o the Act and it has got to be held 
that ‘under certain justifiable circumstances 
the Chancellor has the power to dismiss 
a Vice-Chancellor. The Supreme | Court 
has interpreted the word ‘dismiss’ in para- 
graph 6 of the judgment in Bool Chand’s 
case not only to mean dismissal by way 
of punishment but also including termina- 
tion of appointment. That being so, it 
must be further held that the Chancellor, 
respondent No. 1, .had the power to sus- 
pend the petitioner. His order contained 
in Annexure 2 cannot be held to be illegal 
or invalid on that account. Consequently 
it follows that the Chancellor’s order con- 
tained in Annexure 8 appointing respon- 
dent No. 2 as the acting Vice-Chancellor 
under Section 10 (10) of the Act is also 
legal and justified. 


"anre 
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Samachar Bharti v. Kedar Nath (Untwalia J.) 
10. For the reasons stated above, 
the writ application fails and is dismissed writ application. 
but in the ci ces I shall make no pondent No. 


order as to cost. 
K. B. N. SINGH, J:— ‘ll. I agree. 
Application dismissed, 


w 
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N. L. UNTWALIA AND AKBAR 
HUSSAIN, JJ. 


Samachar Bharti, Petitioner v, Kedar 
Nath and others, Respondents. | 

Civil Writ Jur. Case No. 940 of 1968, 
D/- 10-4-1972. 

Constitution of India, Article 254 — 
Working journalist in Bihar — Service 
conditions — Central Act of 1955 prevails 
over Bihar State Act 8 of 1954. (X~-Ref:— 
Working Journalists (Conditions of Service) 
and Miscellaneous Provisions Act (1955), 
S. 3 and Bihar Shops and Establishments 
Act (8 of 1954), S. 26 (as amended by 
Act 26 of 1959).) 


A dismissed working journalist work- 
ing in Bihar has a remedy under Working 
Journalists (Conditions of Service) and Mis~ 
cellaneous Provisions Act, 1955 and not 
under S. 26 of the Bihar Shops and Esta- 
blishments Act (8 of 1954) (as amended b 
Bihar Act 26 of 1959) because though 
broadly speaking both deal with same 
subject-matter in List 8 of Sch. 7 of the 
Constitution the former Act- being a Cen- 
tral Act prevails over the latter Act which 
is a State Act under Article 254 of the 
Constitution. Moreover, the former Cen- 
tral Act is a Special Act dealing with ser- 
vice conditions of working journalists while 
the State Act deals generally with all kinds 
of workers and hence the Central Act will 

revail over the latter Act on the principle 
generalibus specialia dezogant” also, AIR 
1967 SC 1091 and AIR 1968 Pat 200 and 
ATR 1970 Pat 269 (FB), Relied on. 
(Para 8) 
Cases Referred: Chronological Paras 
1972 Lab IC 808 = 1972 Pat LJR 
124 (FB), Managing Director, Indian 
Oil Corpn. Ltd, v. C. D: Singh 7, 8 
AIR 1970 Pat 369 = 1969 BLJR 
1078 (FB), Amarnath Singh v. Presid- 
ing Officer, Industrial Tribunal, Bihar, 
Patna i 
AIR 1968 Pat 200 = 1968 Lab IC 
801, Bihar State Road Transport 
Corpn. v. Orang Bahadur . 
AIR 1967 SC 1091 = t 2 SCR 
487, Ahmedabad Mill Owners ås- 
- sociation v. I. G. Thakore 4 

B. P. Rajgarhia and S. K. Sharan, fo 
Petitioner; T. K. Jha and B. K. Sinha, for 
Respondents. 

UNTWALIA, J:— Samachar Bharti, 4 
news agency, having its registered office in 
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cer of Labour Court, Patna, under 
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New Delhi, is the sole petitioner in this 
Shri Kedar Nath, res- 
l, is a. working journalist 
within the meaning of clause (f) of Sec- 
tion 2 of the Working Journalists (Condi~ 
tions of Service) and Miscellaneous Provi- 
sions Act, 1955 (Central Act XLV of 1955), 
hereinafter called the Working Journalists 
Act. At the relevant time he was work- 
ing in the employment of the petitioner as 
a working journalist at Patna. He was 
discharged from service, whereupon he 
filed a complaint before the Presiding 
ec 
tion 26 (2) of the Bihar Shops and Esta- 
blishments Act, 1953 (Bihar Act 8 of 1954), 
hereinafter called the Bihar Act, A com- 
laint was fi complaining about the 
ischarge order dated the Ist of August 
1967; a copy of the complaint petition is 

nexure 1 to the writ Segre Res- 
pondent No. 2, said to be the General 
Manager of Samachar Bharti, was implead~ 
ed as opposite party No. 1 and Samachar 
Bharti as opposite party No. 2 in the 
petition (Annexure 1). In response to the 
notice served on the petitioner it appeared 
and filed a preliminary objection that the 
petition was not maintainable in the 
Labour Court under Section 26 of the 
Bihar Act as also on the ground that the 
Labour Court at Patna had no jurisdiction 
to entertain the petition as the General 
Manager and the Samachar Bharti were 
residing and carrying on their business at 
Delhi, outside the jurisdiction of the 
Labour Court at Patna. A copy of the 
preliminary objection on behalf of the peti- 
tioner is Annexure 2 to this writ applica- 
tion. The Presiding Officer of the Labour 
Court, respondent No. 8, by his order 
dated the 26th of July 1968, a copy of 
which is Annexure 8, overruled the .preli- 
minary objection and held that the remedy 
under the Bihar Act was available to res- 
pondent No. 1. He does not seem to have 
gone into the other question as to whether 
e had jurisdiction to entertain the appli- 
cation even if the remedy wnder the Bihar 
Act was available to the complainant. The 
petitioner has obtained a rule from this 
Court against the respondents to show 
cause why the said order of respondent 
No. 3 be. not called up and quashed and 
way the proceeding pending before him 
under Section 26 of the Bihar Act be also 
not quash 


2. Respondent No. 1, who herein- 
after unless otherwise indicated will be 
referred. to merely as respondent, has filed 
a counter-affidavit and shown cause at the 
time of the hearing of the application. 
Facts do not seem to be much in dispute. 
The important point which falls for our 
consideration in this case is whether the 
remedy provided under Section 26 (2) of 
the Bihar Act was available to respondent 
No. 1. If he had no right to file that 
application, it is plain that the proceeding 
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before the Labour Court will have to be 
quashed. ‘This contention put forward on 
behalf of the petitioner, for the reasons to 
be stated hereinafter, must succeed. I do 
not propose to discuss the other point 
urged on its behalf that even if the remedy 
provided under the Bihar Act is available 
to the respondent, the Patna Labour Court 
had no jurisdiction to entertain the applica- 
‘tion against the petitioner. 


3. The Working Journalists Act 
was passed by the Cen Legislature 
‘after coming into force of the Bihar Act. 
The petitioner is a aew paner establish- 
ment within the meaning of clause (d) of 
[Section 2, and there does not seem to be 
much debate and dispute that the respon- 
dent is a working j ist within the 
meaning of clause (f). That being so, the 
Working Journalists Act is an Act to re- 
gulate the conditons of service of the res- 
pondent, as is apparent from the preamble 
of a A Section a of the pe an 
provides tor payment ot gratuity, Section 

escribes the hours of work, Section 7 re- 
ers to leave and Sections 8 and 9 deal 
with the fixation or revision of 
rates of wages. So providing for many 
matters governing the service conditions of 
the working journalists, the provisions of the 
Industrial Disputes Act, 1947 (Central Act 
14 of 1947) have also been made applic- 
able, with slight modifications by - Sec- 
tions 8 and 4 of the Working Journalists 
Act. It will thus be seen that the Work- 
ing Journalists Act read with the Industrial 
Disputes Act provides a complete code to 
regulate the conditions of service of work- 
ing journalists. It would appear from 
several decisions of this Court as also of 
the ie haa Court some of which will be 
alluded to hereinafter, that the legislative 
[power either of the Centre or of the State 
to enact such legislations as the Working 
Journalists Act or the Bihar Act are to be 


found in one or the other item of the 
Concurrent List, viz, List HI of the 
Seventh Schedule. That being so, on two 
grounds it may be held that the conditions 


of service of the respondent are exclusive- 


the Working Journalists 


ly governed by 
Ket 


and the Industrial Disputes Act, and. 


redress of 

he has to follow the 
therein. One of the grounds on which 
such a view may be rested is with refer- 
ence to Article 254 of the Constitution. In 
matters of details the provisions may not 
be identical, but, broadly speaking, the 
Central Act as also the Bihar Act cover 
the same field. It would be pertinent to 
state here that Section 26 o 
Act, as it was originally enacted, was re- 
ealed and substituted by a new section 
y an amending Act, being Bihar Act 28 
of 1959 which came into force on the 
25th of November 1959, This amending 
Act had not been reserved for the assent 
of the President, nor had it received his 


for the grievance, if any, 
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- workers working in the 


remedy provided, 


the Bihar 


A.L R, 
assent. Without an elaborate discussion of 
the matter, to put it briefly, therefore, it 
would be legitimate to take the view 

if there is a complete code to govern the 
service conditions of the working journalists 
by a Central Act, the Bihar Act will give 
way to the former and the rights and lia- 
bilities of the newspaper establishment and 
the working journalists would be governed 
by the Working Journalists Act (incorporat- 
ing many matters, as it does of the Indus- 
trial Disputes Act). - 


The other reason, which may be given 
to support the view expressed above, is 
this. The Bihar Act, as the preamble indi- 
cates, is an Act to provide for the regula- 
tion of conditions of work and employment 
in shops and other establishments and for 
certain other purposes. I have no doubt 
in my mind that the news agency, like the 
petitioner, would be an establishment with- 
in the meaning of sub-section (6) of Sec- 
tion 2 of the Bihar Act. The Bihar Act 
being of a general nature will _ cover 
ordinarily and generally all kinds of 
establishment. 
Therefore, this is a general Act. The 
Working Journalists Act, however, is a 
special Act governing the service condi- 
tions of the working journalists only work- 
ing in the newspaper establishment. That 
being so, on e principle “generalibus 
specialia, derogant” the Special Act will 
exclude the application of the General Act. 
My reasons for saying so are thess. Read- 
ing the Working Journalists Act with the 
Industrial Disputes Act on the one hand 
and the provisions of the Bihar Act on 
the other, it may be found that in regard 
to many matters there are provisions in 
both the Acts; e. g. hours of work for a 
working journalist are provided in Sec. 6 
of the Central Act, while daily and week- 
y hours of work ia establishments are 
rovided in Section 9 of the Bihar Act. 
ection 7 of the Central Act deals with 
leave, Section 16 of the Bihar. Act deals 
with the same subject-matter. It is not 
necessary to multiply instances of there 
pang provisions in the Central Act as also 
in the Bihar Act on the same subject. On 
some matters, which are provided in the 
Central Act, Bihar Act is silent and vice 
versa. In regard to some matters the 
scope and the grounds on which a particu- 
lar relief can be granted are different in 
the two Acts. Reading the Working four- 
nalists Act with Sections 2-A and 10 of 
the Industrial Disputes Act it would be 
noticed that the order of an allegedly ille- 
gal dismissal or discharge can be attacked 
y raising an industrial dispute. The 
scope of the reference under Section 10 
would be in one sense wide than the re- 
medy provided in Section 26 of the Bihar 
Act and in another sense it would be nar- 
rower. It- would be wider because the 
powers of an Industrial Tribunal for ad- 
judication of a reference made under the 
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Industrial Disputes Act are not circums- 
cribed by any statutory provision but are 
governed by the well-enunciated principles 
of law by judicial decisicns. On the other 

the power of the authority under 
Section 26 of the Bihar Act is circumscrib- 
ed by the statute. It was narrower in the 
sense that an Industrial Tribunal had to 
adjudicate upon limited questions, but, it 
seems, in this regard the difference has 
been done away with by introduction of 
Section 11-A in the Industrial Disputes 


Act by the Industrial ‘Disputes (Amend- 
ment) Act, 1971. The question therefore, 
arises that if two statutes are there to 


overn the service conditions of a particu- 
i type of employees, is the employee or 
the employer to be left in doubt as to 
which Act will govern their service condi- 
tions, which remedies il be available 
to them and, while taking any action, what 
are they to do, which law are they to 
follow? To my mind, tae questions posed 
by me, suggest the answers that if there 
is a S ecial Act, which is a complete code 
in itself to govern the service conditions of 
a particular type of employees, that Act 
must govern them although in some res- 
pects it may not be as advantageous or 
adequate either to the employee or to 
the employer as any oher Act or the 
general Act may be. 

4. I think I can press into service 
some observations of the Supreme Court in 


Ahmedabad Mill Owner’s Association v. 
I. G. Thakore, AIR 1967 SC 1091, to 
support the first reason given by me above. 


In this case, the argument was that on 
enactment of the Industrial Disputes Act 
the provisions of the Bombay Industrial 
Disputes Act, 1938, had ceased to operate. 
Bhargava, J delivering the judgment on 
behalf of the Court, observed at page 1097, 
column 2, that the provisions contained in 
Chapter V of the Bombay Act were not 
to be found in the Industrial Disputes Act. 
Therefore, they had not ceased to be opera- 
tive, but then it was said— 

eee even if the submission made 
on behalf of the appellant be accept 
that the Industrial Disputes Act, 1947, is 
an exhaustive code dealing with the ques- 
tion of settlement of industrial disputes, 
only those provisions of the Bombay Act 
of 1988 can be held to be repugnant and 
void on account of the repugnancy which 
also dealt with the sama subject-matter of 
settlement of industrial disputes.” 


5. The view expressed by me 
seems to be firmly rested on the second 
ound, in view of a Bench decision of 
fhis Court as affirmed by a Full Bench. 
In Bihar State Road T-ansport Corpn. v. 
Orang Bahadur, AIR 1968 Pat 200, a ques- 
tion arose whether a Motor Transport 
worker in the matter of his dismissal or 
discharge could taka recourse, to 
Section 26 of the Bihar Act. His ser- 
vice conditions were held to be governed 
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by the Motor Transport Workers Act, 1961. 
The Bihar State Road Transport Corpora- 
tion was undoubtedly said to be an esta- 
blishment within the meaning of the Bihar 
Act yet, on a consideration of the defini- 
tion of “Motor Transport Worker” given in 
clause (h) of Section 2 of the Motor Trans- 
port Workers Act, it was held that that 
Act being a complete code to govern his 
service conditions must be deemed to hold 
the field in preference to the Bihar Act; 
the Bihar Act must give way to the Cen- 
tral Act. It may be doubtful, in view of 
the definition of “Motor Transport Worker” 
given in clause (h) whether the case wag 
rightly decided. The definition, in express 
language, had excluded a Motor Transport 
Worker employed in a Motor Transport 
undertaking, if such a person was govern- 
ed by the provisions of any law for the 
time being in force regulating the condi- 
tions of his service as being employed in 
shops and commercial establishment Nara- 
simham, C. J. seems to have taken the 
view that to remove all doubt the 
Legislature has excluded such a Motor 
Transport Worker in the definition to ex- 
clude the application of the Bihar Act, 
Such a reasoning, if I may say so with v 
eat respect, is not quite da to me; 
oubt whether it is right. But for the 
purpose of the present case, I want to lay 
emphasis on the second ratio of the deci- 
sion, Having held that the service condi- 
tions of Orang Bahadur were governed by 
the Motor Transport Workers Act, it was 


- pointed out that Orang Bahadur could not 


take recourse to Section 26 of the Bihar 
Act, although there may not be a similar 
provision in the Motor Transport Workers 
Act, as the Central Act was a complete 
code to govern the service conditions of the 
Motor Transport Workers. 


6. Another case of a Motor Trans- 
port Worker came before me when I was 
sitting in a Division Bench with another 
learned Judge of this Court. There that 
worker had applied under Section 28 (1) 
of the Bihar Act claiming payment of ar- 
rears of wages against a person who wag 
running a Motor Transport undertaking. 
The claim was allowed by the Assistant 
Labour Commissioner who directed the 
employer to make payment of Rs. 2636 to 
the worker. The employer went up in 
appeal before the Industrial Tribunal. : The 
Bench decision of this Court in Orang 
Bahadur’s case, AIR 1968 Pat 200, was 
cited before the Tribunal. But the Presid- 
ing Officer of the Tribunal endeavoured to 
distinguish it as also went to point out 
that in view of sub-clause (ii) of clause (h) 
of Section 2 of the Act of 1961 a Motor 
Sieg ia Worker whose service conditions 
were being governed by the Bihar Act at 
the time of enactment of the 1961 Act had 
been kept out of operation of the Central 
Act. . Feeling force in this reasoning the 
case referred for decision to a larger 
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Bench, as the correctness of the Bench de-' 


cision in’ Orang Bahadurs case was doubt- 
The Full Bench, in Amarnath Singh 
v. Presiding Officer, 


Industrial Tribunal 
Bihar, Patna, 1969 BLJR 1078 = (AIR 
1970 Pat 269 (FB)), affirming the views ex- 


pressed by the Division Bench, aoe 
© 


or some different reasons, set aside 
award of the Assistant Labour Commis- 
sioner, holding that the remedy provided 


in Section 28 was not available to the 
Motor Transport Worker, as his conditions 
of service were fully governed by the 
Motor Transport Workers Act,.1961, I 
may again venture to say a few words with 
very great respect, in regard to the views 
por la iy Misra, C. J. with whom the 
other two learned Judges constituting the 
Full Bench agreed. To me it appears 
that the correctness of the interpretation 
put to sub-clause (ii) of clause (h) of Sec- 
tion 2 of the Motor Transport Workers 
Act is doubtful. The learned Chief Jus- 
tice, it appears, has takén the view that 
only such Motor Transport Worker has been 
excluded by sub-clause (ii) to whom’ the 
provisions of any law for the time being 
in force regulating the conditions of ser- 
vice of persons employed in shops or 
commercial establishments, apply, if that 
shop or commercial establishment is not a 
Motor Transport undertaking. “I venture 
to think that there was no necessity of ex- 
cluding such a worker, because if the com- 
mercial establishment is not a Motor Trans- 
port undertaking within. the meaning of 
clause (g) of Section 2, then the worker 
working in -such an establishment will not 
be a Motor Transport Worker within the 
meaning of the main definition of clause (h) 
of Section 2. Be that, however, as it may, 
what I want to emphasise is that on the 
second point Misra, C. J. also has, more 
or less, expressed the same view as the 
one taken by the Narasimham, C. J. That 


being so, it is clear to me that the Bench 


and the Full Bench decisions of this Court 
referred to above can very well be 
in support of the view e 
earlier in this case, as the difficulty of the 
first part of the said judgments is totally 
absent in the instant case. The said judg- 
ments are also binding on us. I am clear- 
ly of the opinion that to govern the ser- 
vice conditions of the working journalists 
the Working Journalists Act, incorporating 
as it does some of the provisions of the 
Industrial Disputes Act, is a complete code 
and, therefore, the working journalists can- 
not take recourse to. Section 26 of the 
Bihar Act. p 

7. The hearing of this writ case 
was deferred, as it was stated on behalf 
of the respondent by his learned counsel 
that an identical point was pending deci- 
sion in another case which has been refer- 
red to a Full Bench. The case was post- 
ed for hearing before us after the sai 
cision, which is now reported in the Manag- 
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used 
ressed by me` 


d de- 


A. I. R. 


ing Director, Indian Oil Corpn. Ltd. v. C. D. 
Singh, 1972 Pat LJR 124 = (1972 Lab 
IC 808 (FB). Jf the decision of U. N. 
Si C. J. with whom the two other 
learned Judges had agreed in the case of 
the Indian Oil Corporation, would have 
been directly in pomit difficulty of some 
magnitude would have cropped up before 
us as to which Full Bench decision is to be 
followed—the earlier one or the later one, 
as in the later one there is no reference 
to the earlier Full Bench decision. But 
I am relieved of that difficulty in this case 
as, in my opinion, the decision in the Full 
Bench case of the Indian Oil Corporation 
is distinguishable.- An employee of the. 
Corporation had been dismissed or dis- 
charged by the employer. He first set 
in motion the machinery under the Indus- 
trial Disputes Act. At the time of the 
pene of the conciliation proceeding he 
ied an. application under Section 26 off 
the Bihar Act. When this case was pend- 
ing before the Labour Court a reference 
under Section 10 of the Industrial Disputes 
Act was also made by the Government for 
adjudication of the dispute: E 


“Whether the dismissal of Shri C. D. 
Singh, Salės Officer at Patna is proper and 
justified? If not, is he entitled to reinstate- 
ment and/or any other relief?” 


The Corporation challenged the’ proceed- 
ing under Section 26 of the Bihar Act 
after the reference was made under the 


Industrial Disputes Act by a writ applica- 
tion in the High Court.. As would appear 
from the decision of the Full Bench, the 
main stress, rather the- whole stress laid 
on behalf of the Corporation was that 
after the introduction of Section 2-A in 
the Industrial Disputes Act which enabled 
an individual Pae aai to raise an indus- 
trial dispute with regard to- his dismissal, 
he had no remedy available under Sec- 
tion 26 of ‘the Bihar Act, as there is a 
repugnancy between the two provisions 
and, therefore, the provision contained in 
Section 26 should be held to be void 
after the introduction of Section 2-A in the 
Central Act. This argument was repelled 
by an elaborate discussion of the matter, 
if I may say so with respect, and it was 
held that there was no repugnancy be- 
tween the two provisions: both the provi- 
sions were operating in different manners 
and in different fields. The point of dis- 
tinction between the case of the Indian Oil 
Corporation and the instant case is obvious. 
There, except the provisions of the Indus- 
trial Disputes Act no other “Act was to be 
found governing the service conditions of 
the employees of the Oil Corporation. The 
Industrial Disputes Act also no doubt in 
some matters does regulate the service 
conditions of the workmen employed in an 
industry. But the dominant object of the 
Act is not to provide for the service condi- 
tions of the workmen, as the preamble of 
the Act indicates, but it is an Kot to mak 


` 
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providone for the settlement of industrial 
i pata and for certain other purposes. 
Perhaps, that may be the reason why the 
earlier Full Bench decision of this Court 
given in relation to the case of a Motor 
Transport worker was either not cited 
before the Full Bench or was not referred 
to by it. On the basis of the provisions 
contained in the Industrial. Disputes Act, 
so far as I know, it had not been possible 
so far to contend that it is a self-con- 
tained code to regulate the service condi~ 
tions of the workmen employed in an in- 
dustry and, therefore, anv other Act regu- 
lating their service conditions must give 
way to the said Central Act. On the other 
hand, as I have pointed out above, while 
incorporating certain provisions of the In- 
dustrial Disputes Act, the Working Journa- 
lists Act had engrafted many other provi- 
sions to govern the service conditions of a 
working journalist. That being so, the 
sum total of the provisions is a self-con- 
tained and a complete code governing the 
service conditions of a working journalist. 


8. Before I close my discussion 
with reference to the Full Bench decision 
of this Court in the case of the Indian 
Oil Corporation, 1972 PLJR 124 = (1972 
Lab IC 808 (FB)), I may just state that 
an alternative argument was also advanced 
by the learned counsel for the petitioner 
before the Full Bench that both the cases 
should not be allowed to proceed simul- 
taneously one on reference under Sec. 10 
of the Industrial Disputes Act and the 
other under Section 26 of the Bihar Act. 
Their Lordships overruled this argument 
also. To avoid any difficulty which might 
arise because of the pendency of the two 
cases simultaneously an endeavour was 
made by the learned counsel for C. D. 
the Full 


Singh in that case to persuade 
Bench to hold that a reference under 
Section 10 was invalid; but their Lord- 


ships did not decide that question and 
ultimately held that the objects of the two 
proceedings under the two Acts were en- 
tirely different and, therefore, there was no 
reason to hold that either of the two pro- 


ceedings must give way to the other. In 
allowing both the proceedings to proceed 
simultaneously, one may be faced with 


some difficult situation of there being con- 
tradictory decisions by two different autho- 
rities on the same subject-matter, although 
- within the scope of their powers. If sup- 
osing the Industrial Tribunal on reference 
holds that the dismissal of the employee 
was not justified and orders reinstatement, 
gay, with compensation for back wages 
amounting to Rs. 5000/- and if on that 
date the proceeding under the Bihar Act 
was pending, what will happen to the pro- 
ceeding? Will it fail on the ound of 
res judicata or will it become infructuous? 
Will the authority under “the Bihar Act 
be allowed to proceed and conclude the 
same proceeding, as its object is said to 
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be different? In that event, that authority 
may also pass an order of reinstatement 
and with compensation say amounting to 
Rs. 8000/-. that case, common 
operative portions of the two orders would 
be reinstatement; that can be obeyed by 
the employer or he can be foreed fo obe 
it by procedure known to law. But, will 
he be bound to pay both the amounts of 
compensation, because in the two proceed- 
mi two different amounts had been order- 
e If one, which amount? Any way, 
I am happy to find that these trouble- 
some questions which could have fallen 
for consideration by allowing the two pro- 
ceedings to go on simultaneously do not 
arise in this case. If they would have 
arisen, probably it would have been legiti- 
mate to take the view that in exercise of 
the power given under Article 227 of the 
Constitution which is a general power of 
superintendence seca 1 inherent 
power, one proceeding sho e stayed 

the disposal of the other proceeding. 
But in the instant case there is no other 
proceeding pending; the respondent has 
moved the authority under Section 26 of 
the Bihar Act only. As was done by a 
Bench of this Court in Orang Bahadurs 
case, AIR 1968 Pat 200, I allow this 
writ application and quash the pro- 
ceeding pending before the Labour Court, 
Patna, under Section 26 (2) of the Bihar 
Act at the instance of Sbri Kedar Nath, 
respondent No. 1 in this case. In the 
i cee I shall make no order as to 
costs, 


Petition allowed. 
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S. ANWAR AHMAD AND B. D. 
SINGH, JJ. 


Sushri Shobha Kumari Mohanka and 
another, Petitioners v. State of Bihar and 
others, Opposite Party. 


Civil Writ Jur. Case Nos. 89 and 49 
of 1972, D/- 7-4-1972. 

(A) Constitution of India, Art. 226 — 
Candidate passing test for admission to 
Govt. Medical College refused admission 
— He can file writ petition. (X-Ref:— 
Constitution of India, Art, 14). 


A candidate who passes the test for 
admission to the Government Medical Col- 
lege has a right to be considered for ad- 
mission to the College under Article 14 
and when he is refused admission he can 
maintain a petition under Article 226. AIR 
1952 SC 75 and AIR 1968 Pat 8 (FB), 
Rel. on; (1967) 1 SCA 418 and AIR 1962 
SC 1188 and AIR 1971 SC 2560 and AIR 
1961 Madh Pra 247 and AIR 1971 SC 
1762, Dist. (Para 12) 
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(B) Constitution of India, Art. 226 — 
Patna University Act 1961, S. 32 — Ad- 
mission to Patna Government Medical Col- 
lege — Condition that candidates admitted 
to other Medical Colleges on basis of pre- 
vious test will not be considered for ad- 
mission — Only Syndicate or Government 
and not Principal can lay down condition 
— Condition being not fair and just must 
be quashed. (X-Ref:— Patna University 
Act 1961), S. 32; Constitution of India, 

Art. 14). 


Section 82, Patna University Act, 1961 
does not empower the Principal of the 
.Patna Government Medical College to lay 
down the condition that candidates select- 
ed in the previous test for admission to 
other Medical Colleges will not be consi- 
dered for admission to the Patna College 
unless they had foregone their claim for 
admission to those colleges. 
tion can be laid down only by the Syndi- 
cate or the Government. Even if the con- 
dition be treated as executive instruction 
it must be quashed being not fair and 
just and the petitioners who had passed the 
admission test of the Patna College were 
entitled to admission even though they 
were already admitted to other Medical 


College, AIR 1958 SC 588 and AIR 1970 
SC 150, Rel. on. (Paras 18, 14, 15) 
Cases Referred: Chronological Paras 


AIR 1971 SC 1762 = (1971) 2 SCC 
293, D. N. Chanchala v. State of 
Mysore 11l, 12 

AIR 1971 SC 2560 = (1971) 1 SCC 
607, State of Andh Pradesh v. Lavu 
Narendranath 

AIR 1970 SC 150 = (1970) 1 SCR 
454, A. K. Kraipak v. Union of 
India 18 

AIR 1968 Pat 8 = 1967 BLJR 798 
(FB), Umesh Chandra Sinha v. V. 


N. Singh 12 

(1967) 1 SCA 418, Rani Umeshwari 
Suthoo v. Member, Board of Re- 
venue, Orissa 

AIR 1962 SC 1188 = 1962 Supp (2) 
SCR 76, Kalyan Singh v, State of 
Uttar Pradesh 

AIR 1961 Madh Pra 247 = 1961 
Jab LJ 362, Ramchandra Vishnu v. 
State of Madhya Pradesh 

AIR 1958 SC 588 = 1959 SCR 279, 
Ram Krishna Dalmia v. S. R. Tendol- E 


kar 
AIR 1952 SC 75 = 1952 Cri LJ 
510, State of West Bengal v. Anwar 
Ali Sarkar 12 
Lal Narayan Sinha, Radha Raman, 
Man Mohan and Jugal Prasad (In C. W. 
J. C. 89 of 1972) and Brahmdeo Narayan, 
Jagtanand Prasad and Shreedev Narain (In 
C. W. J. C. 49 of 1972), for Petitioners; 
Balbhadra Prasad Singh (Advocate Gene- 
ral) and Nagendra Prasad Singh (Addl. 
Govt. Pleader) for Opposite Party. 
B. D. SINGH, J:— In these two 
applications under Articles 226 and 227 of 
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facts are slightly different. 


Such condi- 


A. I. R. 


the Constitution of India the petitioners 
have prayed for directing the respondents 
to consider their case for admission to the 
Ist Year M. B. B. S. Class iz. the Prince 


of Wales Medical College, Patna, after 
quashing the condition imposed by the 
Principal under clause ‘7 of the Instruc- 


tion for admission of students to the First 
Year M. B. B. S. Course of the said Col- 
lege on the basis of which the petitioners 
were refused admission therein. Shobha 


Kumari Mohanka is the petitioner in Case 
No. 89 whereas Kusum Verma is the peti- 
tioner in the other case No. 49. In both 


the applications more or less common 

Piton of law are involved although the 

Therefore, for 

the sake of convenience both the applica- 

tions were heard together and this judg- 
ment will govern both of them. 

the 


2. In order to appreciate 
points of law involved it will be necessary 
to state briefly the relevant facts. The 
petitioner in case No. 89 passed secondary 
school examination in 1968 and she is 
recipient of scholarship. In the same year 
she joined the Patna University and passed 
Pre-University examination in science with 
Biology in the year 1969 from Women’s 
College, Patna. She applied for admission 
in the Ist Year of M.B.B.S. Class in 1969. 
She would have been admitted but then 
she was not eligible for the same as she 
was under-age, i.e., below 17 vears. There- 
fore, she joined B.Sc. class. In 1970 she 
passed B.Sc. Part I from Magadh Mahila 
College with’ Biology securing first position. 
In 1970 the system of competitive exami- 
nation was introduced for admission in 
the various medical colleges. On the 12th 


Ai. 1971, a notice under the signature 
of the Principal, Rajendra Medical Col- 


lege, Ranchi, was published for competi- 
tive test for admission to the Ist Year Class 
of M.B.B.S. in the Colleges at Darbhanga, 
Ranchi, Bhagalpur and Patna Dental Col- 
lege for the session 1971-72 vide Anne- 
xure ‘I’. On the 25th May, 1971, the 
petitioner made an application on the ‘basis 
of the said notice. On the 28th May, 
1971, by an Ordinance the State Govern- 
ment took over administration of the Prince 
of Wales .Medical College and a notice 
was published for combined admission test 
for medical colleges Ni Annexure 2), 
the relevant portion of which reads as: 


“with ~the Government of Bihar tak- 
ing over Patna Medical College, the com- 
bined competitive examination will now be 
held for admission to the Darbhanga, 
Ranchi, Bhagalpur and Patna Medical Col- 
leges and the Patna Dental College. The 
Jast date for submission of application for 
appearing at the competitive examination 
has therefore been extended by 21 days.” 
On the 5th June, 1971, it was er 
notified under the signature of the Princi- 
pal, Rajendra Medical College, Ranchi, re- 
garding admission to M.B.B.S. course, 
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Patna Medical College. It has been stat- 
ed therein that as a result of taking over 
of the Patna Medical College it had ‘been 
decided that admissions to the M.B.B.S. 
Course in the College for session 1971-72 
would be on the basis of the same test 
which would be held on the 4th July, 
1971, for other State Medical and Dental 
Colleges and Government nominees to 
other Medical Colleges as notified earlier 
and that the last date for receiving appli- 
cations was extended from 4th June, 1971 
to 25th June, 1971. It was further stated 
in the said notice that such candidates, 
who had already submitted their applica- 
tions would indicate- their preference for 
Patna Medical College (ł they so desired) 
giving the names of the colleges in order 
of their preference by registered letter 
addressed to the Principal of the College 
where he had. submitted his application 
(vide Annexure 3). 


3. On the 7th Tune, 1971, the 
petitioner sent a letter (Annexure 4) to the 
Principal, Darbhanga Medical College, and 
therein she indicated her preference as 
Follows:— 


(i) Patna Medical College, Patna— 
First choice. 

(ii) Rajendra Medicel College, Ranchi 
— 2nd choice. 

(iii) Darbhanga Medical College, La- 
herisarai — 8rd choice, 

(iv) Bhagalpur Medical College, Bha- 
galpur — 4th choice. 

(v) Dental College, Patna—5th choice. 
On the 19th June, 1971, a news item was 
published in the Indian Nation that the 
Government decision to hold test examina- 
tion for Patna was postponed to the 10th 
October, 1971. The last date for submis- 
sion of application for the Prince of Wales 
Medical College was the 12th September, 
197], and by that time the result of the 
earlier test dated the 4th July, 1971 had 
not been published. The petitioner ap- 
peared on the 4th July, 1971, at the compe- 
titive test for the medical college and she 
was selected securing third position among 
the girl candidates. The Principal, Rajen- 
dra Medical College, Ranchi, informed the 
petitioner by a registered letter dated the 
20th September, 1971, tc appear for inter- 
view on the 2nd October, 1971, and that 
the admission was to be taken immediate- 
ly thereafter. The petitioner filled up the 
form for competitive test for Prince of 
Wales Medical College, Patna, and her 
application was received by the Principal, 
Darbhanga Medical College on the Ist 
September, 1971. That competitive test, 
was to commence from the 10th October, 
1971. Instructions for admission of stu- 
dents to the Ist Year of the M.B.BS. 
Course of the Prince of Wales Medical 
College, Patna, are contcined in Annexure 
‘5. The relevant portion is to be found 


in clause “Z thereof, which reads as: 
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“Such candidates who are selected for 
admission to the various medical colleges 
of the State or in other college on the 
basis of test held on 4-7-1971 will not be 
considered for admission at the P. W. Me- 
dical College, Patna unless they have fore- 
one their claims in above mentioned col- 
ges at the time of admission to these col- 
eges. 


On the 24th September, 1971, the peti- 
tioner being a minor, her father, Dr. Maha- 
deo Chand, protested under a letter Anne- 
xure 6, to the Government of Bihar against 
the provision of clause “Z contained in 
Annexure ‘F, referred to above. No reply 
was sent to his letter contained in Anne- 
xure 6. Then on the 80th September, 
1971, he sent another reminder. On the 


‘2nd October, 1971, the petitioner appear- 


ed at Ranchi for interview, without pre- 
judice to her objection regarding clause ‘Z, 
and she was selected and she took her 
admission there on that date. On the 4th 
October, 1971, admit card for examination 
for admission to the Prince of Wales Medi- 
cal College, Patna, to be held on the 10th 
October, 1971, was refused to her on the 
ground of clause Z’, as she had already 
taken admission in the Ranchi Medical 
College. The petitioners father thereafter 
on the 5th October, 1971, had an interview 


with the Health Commissioner, and the 
Deputy Director of Health Services and - 
they assured that appropriate authority 


would be advised to issue admit card. The 
Principal of the Darbhanga Medical Col- 


lege thereafter issued admit card to the 
petitioner (vide Annexure 7), which she 
received on the 6th October, 1971. On 
the 10th October, 1971, the petitioner 


‘appeared at the test held at Darbhanga for 


admission at the Prince of Wales Medical 
College, Patna, hereinafter referred to as 
‘the Patna Medical College’ and she secured 
5th place in the said examination among 
the girl candidates. On the 27th Decem- 
ber, 1971, the Professor in charge of ad- 
mission of the Patna Medical College in- 
formed her through a letter of the date 
that she was selected provisionally for ad- 
mission and directed her to report before 
the medical board on the 18th January, 
1972, vide Annexure 8. However, the 
said letter also imposed a condition on the 
basis of clause Z, referred to above, to the 
following effect: 


“Tf you had already been selected for 
admission to the various Medical Colleges 
of the State or in other College on the 
basis of previous competitive test held in 
July, 1971, your name will not be consi- 
dered for admission at the P. W. Medical 
College, Patna-4 unless you had foregone 
your claim in the above mentioned colleges 
at the time of admission to these Sart aes 
The petitioners father again protested to 
the Government by filing ‘an application 
addressed to the Health Commissioner on 
the 3rd January, 1972—vide Annexure 9. 
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Her father also wrote to the Chief Secre- 
tary of the State of Bihar by another letter 
dated the 10th January, 1972—-Annexure 
10, but to no effect. e petitioner was 
left with no alternative ‘than to come to 
this Court. 

4. I wll now proceed to state 
briefly the facts in the other case, i.e. No. 
49. The petitioner in this’ case passed 
B.Sc. Part I examination from Bhagalpur 
University with biology in the year 1968 
and according to her, she was eligible for 
being admitted to any medical college in 
Bihar. On the 4th July, 1971, she appear- 
ed at the combined competitive examina- 
tion for admission at Medical Colleges at 
Darbhang Rac Bhagalpur and Patna 
Dental College and was 
admission at Darbhanga Medical College 
and took her admission there on the 19th 
September, 1971. On the 10th October, 
1971, she appeared at the competitive exa- 
mination for admission at the Patna Medi- 
cal College and secured 16th position in 
order of merit. She. was provisionally se- 
lected for admission by a letter dated the 
27th December, 1971 (Annexure ‘]’), which 
was received on the 8rd January, 1972, by 
her father, whereby she was asked to ap- 
pear before the medical board and for 
interview on the 19th January, 1972. But 
the said letter also contained the same 
condition as referred to in clause Z. Ac- 
cording to her also that clause is invalid, 
arbitrary and unreasonable restriction on 
her being admitted to the Patna Medical 
College. i 


5. Both these applications 
admitted by this Court on the 24th 
ary, 1972. 
ed for ad interim relief, namely, that two 
seats should be kept reserved for them in 
the Patna Medical College so that 
may not be any difficulty in their admis- 
sion in the event of their applications be- 
ing allowed by this Court. Mr. Tara Kant 
Jha, ara eing Counsel No. 2, appearing on 

ehalf of the respondents conceded that 
two seats in the said college shall be kept 
reserved for them. In that view of Ə 
matter the petitioners had not pressed for 
ad interim relief. In both the applications 
the petitioners have impleaded the State 
of Bihar, Principal and Prof. in charge for 
admission of the Patna Medical College as 
respondents. In case No. 89 the Health 
Commissioner has also been impleaded as 
one of the respondents. After receiving 
the notice all the respondents have shown 
common show cause, 


6. Mr. Lal Narayan Sinha, learned 
counsel appearing on behalf of the peti- 
tioner in case No. 89 has assailed the con- 
dition laid down wnder clause Z on three 

ounds, viz. (i) the condition could not 
eee been imposed by the Principal, who 
had no legal authority and it can be im- 
posed only under a statute or by a notifi- 
. -cation to be issued by the State Govern- 


were 
anus 
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uly selected for 


The petitioners have also pray-, 


there 


ment; (ii) the condition contained under 
clause Z has no reasonable nexus with the 
rinciple of admission to institations and 
fii) e condition itself was waived by res- 
pondent No. 3, Health Commissioner, by 
directing the Principal to issue admit car 
to the petitioner and on the basis of the 
admit card she had already appeared on 


the 10th October, 1971. 


7. Mr. Brahmdeo Narayan, learned 
counsel. appearing on behalf of the peti- 
tioner in case No, 49, has also adopted 
the argument advanced by Mr. Lal Nara- 
yan Sinha, the grounds of attack, being 

os. (i) and (ii) are common in both the 
applications. Mr. Narayan submitted that 
the condition is also arbitrary, unjust and 
was inserted mala fide in order to shut 
out meritorious candidates from being ad- 
mitted to the college. He has also attack- 
ed clause’ Z on the ground that it amounts 
to encroachment upon item No. 66 of 
List I~—-Union List under Seventh Sche- 
dule, of the Constitution of India, which 
deals with co-ordination and determination 
of standards in institutions for higher 
education or research and scientific and 
technical institutions. He contended that 
the State had no. right to impose that con- 
dition in view of the aforesaid item. No. 66, 
which falls within the Union List. 


8, On the other hand, Mr. Bal- 
bhadra Prasad Singh, learned Advocate- 
General appearing on behalf of opposite 
party, submitted that the condition con- 
tained under clause Z is reasonable in 
order that there may be even distribution 
of students in various colleges in the State 
of Bihar and to prevent unnecessary rush 
for admission in Patna Medical College. 
Therefore it is in the larger interest of the 
educational institution. If the condition 
imposed under clause Z is not adhered to, 
there will be some practical difficulty also. 
Ist Year M.B.B.S. is a course of about 18 


months. The sessions started from near 
about Ist February, 1972. Colleges other 


than Patna Medical College started their 
classes much before the regular class began 
in the Patna Medical College. If the peti- 
tioners are allowed to be admitted in the 
Patna Medical College, the two seats, 
which the petitioners have already occupi 
in Darbhanga and Ranchi Medical Colle- 
ges, would fall vacant and they will re- 
main unfilled as it would not be advisable 
to take fresh students now, since teaching 
in the Ist Year class in those colleges has 
already gone much ahead and it will be 
difficult for the new students to keep pace 
with the progress. Hence, in the interest 
of the institution as well as those students 
it would not be desirable to do so. He 
further contended that the petitioners have 
no fundamental right to be admitted. 


9. It was also submitted that in- 
struction for admission, which is Annexure 
5 in case No. 39, is nothing but the pros- 
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pectus wherein the said condition is men- 
tioned in clause Z. It is an offer or an 
invitation. The petitioners goes to ap 
ear at the Patna Medical College , wi 


knowledge of that condition. ` The 
option was with the petitioners. Both of 
em exercised their option, while taking 


admission in Darbhanga and Ranchi Medi- 
cal Colleges. Once they had exercised 
their option -it is not open to them now 
that they do not want to continue as stu- 
dents in the respective colleges and instead 
they now want admission in the Patna 
` Medical College. On that ground also 
their applications should fail. Their appli- 
cations under Article 226 of the Constitu- 
tion are not entertainable on the ground 
that they have no legal right enforceable 
by the Court. The petitioners have failed 
to point out what. law has been infringed. 
According to the learned Advocate-General 
there has been no violation of Article 14 
of the Constitution, which reads as:— 


“The State shall not deny to any per- 
son equality. before the law or the equal 
protection of the laws within the territory 


” 


of India, 


None of the students, who had already 
taken admission in some _ colleges other 
than the Patna Medical Caneca ‘thas been 
admitted in the Patna Medical College. 
Therefore, there is no question of discrimi- 
nation. He emphasised that unless the 
etitioners have established that their rights 
ave been in any way affected, their ap- 
plications are not maintainable at all. In 
order ‘to substantiate his contention, he 
relied on Rani Umeshweri Suthoo v. Mem- 
ber, Board of Revenue, Orissa, (1967) 1 
-SCA 418. He drew our attention to page 
427 where their Lordships observed that 
it is well. established no writ will be issued 
to cancel an order however illegal it may 
be, unless the applicant can show that the 
order affected his rights. This has been 
held by the Supreme Court in a number 
of cases Kalyan Singh v. The State of Uttar 
Pradesh, AIR 1962 SC 1183. There it 
was said that a petition for a writ under 
Article 226 of the Constitution postulates 
a subsisting personal right in the claim 
which the petitioner makes and in the pro- 
tection of which he is interested and that 
in the absence of such a personal right, the 
petition would not be maintainable. 


He also referred to another later judg- 
ment of the Supreme Court in State of An- 
dhra Pradesh v. Lavu Narendranath, (1971) 
1 SCC 607 = AIR 1971 SC 2560. In 
that case the petitioners contended that the 
entrance test prescribed by the Govern- 
ment for the selection of candidates to 
Medical College was not justified in law, 
was discriminatory, was invalid for want of 

ublication and amounted to undue inter- 
ference with the personal liberty of the 
candidates. The appellate Court held the 
Government action unjustified. The State 
thereafter appealed to the Supreme Court. 
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A apa drew Pi is We ae 
paragrap at page ; iie ing 
with the contention that it has affected the 
personal liberty of the candidates secured 
under Article 21 of the Constitution, their 
Lordships observed that they failed to see 
how refusal of an application to enter 4 
medical college can be said to affect one’s 
personal aed guaranteed under that arti- 
cle. Everybody, subject to the y 
prescribed by the University, was at peed 
to apply for admission to the medical col- 
lege. The number of seats being limited 
compared to the number of applicants 
every candidate could not expect to be ad- 
mitted. Once it is held that the test is 
not invalid the deprivation of personal 
liberty, if any, in the matter of admission 
to a medical college was according to pro- 
cedure established by law. In that case 
everybody subject to the minimum qualifi- 
cation prescribed was at liberty to apply 
for admission. ‘The Government objective 
in selecting a number of them was certain- 
ly not improper in the circumstances of the 
case. 


10. Learned counsel urged that 
the petitioners are excluded because they 
have already been admitted in Ranchi and 
Darbhanga Medical Colleges and all such 
students, who had taken admission else- 
where, have been shut out, so there is no 
scope at all for any discrimination. In this 
connection he relied on Ramchandra Vishnu 
v. State of Madhya Pradesh, AIR 1961 
Madh Pra 247. ‘That case also relates to 
an admission to the Medical College in 
Madhya Pradesh. The main -question for 
consideration before their Lordships was 
whether it was permissible for the State 
Government to accord selective or prefer- 
ential treatment in the matter of admission 
to medical colleges either to individuals 
like the respondents 3 and 4 or to a class 
of their own creation like the sons and 
daughters of political sufferers. The learn- 
ed Advocate-General of that State actually 
claimed that it would be competent to the 
State Government to reserve one of the 
medical colleges for the sons and daughters 
of political sufferers, though perhaps it 
would, according to him, not be proper to 
do so. On the other h counsel for 
the petitioner of that case rested his case 
on the principle of equality before the law 
embodied in Article 14 of the Constitution. 
In paragraph 9 their Lordships observed 
that Article 14 ensured equality before the 
law and equal protection of the laws. That 
Article was in the form of admonition add- 


ressed to the State and did not directly 
confer any right on any person. The ob- 
ligation thereby imposed enured for the 


benefit of all persons because a necess 
result of its operation was that they 
enjoyed equality before the law. That 
was, however, the indirect, though neces- 
sary and inevitable, result of the mandate. 


Their Lordships further held in paragraph 
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10 that it was obvious and was not also in 
dispute that Medical Colleges in Madhya 
Pradesh Rules for Admission, 1960, were 
merely executive or administrative instruc- 
tions in a field which was not covered 
any statute. If there had been statutory 
rules, their Lordships would not have hesi- 
tated to strike down such of those rules as 
offend against the provisions of Article 14 
or quash any discriminatory action taken 
in pursuance, or even in disregard, of 
those Rules. Since those Rules were mere- 
ly executive instructions and could not be 
classified as law, they did not attract’ the 
rinciple of equality before the law em- 
odied in Article 14. 


11. On the basis of the above ob- 
servations learned Advocate-General con- 
tended before us that the condition impos- 
ed in clause of the prospectus is in the 
instant case also an executive instruction 
given by the Principal. Therefore, the 
petitioners have no right to come to this 
Court for quashing of the said condition on 
the ground of any discrimination, how- 
ever illegal it may be. In order to find 
further support to his contention he plac- 
ed reliance on D. N. Chanchala v. State of 
Mysore, ee 2 SCC 298 = (AIR 1971 
SC 1762). In that case the _ petitioner, 
who failed to be selected for admission in 
Government Medical Colleges in the State 
of Mysore, challenged the validity of selec- 
tion rules. The main contentions were: Se 
That once the petitioner was eligible for 
admission in accordance with University 
Ordinance, the Government could not 
make rules to deprive him of the right of 
admission; (2) That University-wise distribu- 
tion of seats was discriminatory and violat- 
ed Article 14; (8) That setting out a parti- 
cular number of seats in favour of depend- 
ants of political sufferer is discriminatory 
and violates Articles 14 and 15 (4) and (4) 
That the reservation of seats for various 
category of persons was excessive and could 
not be permitted under Article 15 (4). 
Their Lordships held that G) so long as the 
rules for selection applicable to the colleges 
run by the Government do not suffer from 
any constitutional or legal infirmity, they 
cannot be challenged as the Government 
can regulate admission to its own institu- 
tions. The objection that it cannot, 
such rules, provide for requirements over 
and above those laid down by the Univer- 
sities for eligibility cannot be sustained, 
and (ii) the Government which bears the 
financial burden of running the Govern- 
ment Colleges is entitled to lay down cri- 
teria for admission in its own colleges and 
to decide the source from which admission 
would be made, provided of course, su 
classification is not Ra and has a 
rational basis and a reasonable connection 
with the object of the rules. So long as 
there is no discrimination within each of 
such sources the validity of the rules layin 
dowg such sources cannot be challenge 
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Candidates passing through the qualifying 
examination held by a University form a 


class by themselves as distinguished from 
through such examination 


those eager 
from the other two Universities. Such a 
classification has a reasonable nexus with 
the object of the rules, namely to cater to 
the needs of candidates who would natu- 
rally look to their own University to ad- 
vance their training in technical studies. 
The rules do not violate Article 14. 


On the strength of these decisions 
learned counsel contended that the condi- 
tion Z in the instant case is not arbitrary 
and is reasonable for preventing the exo- 
dus from other colleges and unnecessary 
rush for admission to the Patna Medical 
College. Learned Advocate-General em- 
phasised that the petitioners have neither 
any right for admission, nor their any other 
right has been infring On that score 
alone their applications must fai 


12. In my opinion, the -contention 
of the learned Advocate-General that the 
petitioners have not any right is not ac- 
ceptable. The observations made by their 
Lordships in the various Supreme Court 
cases and in AIR 1961 Madh Pra 247 
(supra) are not applicable on the facts of 
the instant cases. In my opinion, in the 
Shaye case the petitioners have right to 
e considered for admission in the Patna 
Medical College. In Umesh Chandra 
Sinha v. V. N. Singh, AIR 1968 Pat 8 (FB) 
it was held that the applicant in that case 
was entitled to have his case considered 
in accordance with law, which was vali 
but he could not go beyond that and claim 
admission as of right, the two rights being 
distinct and each of them being justiciable. 
In my opinion, Article 14 itself creates ob- 
ligation, in the State and corresponding 
right on the citizen. In the State of West 
Bengal v. Anwar Ali Sarkar, ATR 1952 SC 
75 validity of Section 5 of the West Ben- 
gal Special Courts Act, 1950 was challeng- 
ed on the ground of discrimination in cri- 
minal trials under Article 14 of the Consti- 
tution. It was held that a rule of proce- 
dure laid down by law comes as much 
within the purview of Article 14 as any 
rule of substantive Jaw and it is necessary 
that all litigants, who are similarly situat- 
ed, are able to avail themselves of the 
same procedural right for relief and for 
defence with like protection and without 
discrimination. Therefore, it may be seen 
that in that case there was no other right 
independently of Article 14. 


18. It may further be noticed that 
Section 32 of the Patna University Act, 
1961, does not empower the Principal to 
ay down such a condition as made in 
clause Z. It can only be done by the 
syndicate or by the State Government after 
it took over its management on the 28th 
May, 1971. The Advocate-General’s con- 
tention that it being an executive act can- 
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not be interfered with under Artic 226 
is also on the facts of the instant csse not 
sustainable. In Ram Krishna Dalmia v. 
S. R. Tendolkar, AIR 1958 SC 588 it was 
. observed that Article 14 protects a'l per- 
sons from discrimination by the leg:slative 
as well as by the executive organ of the 
State. ‘State’ is defined in Article 12 as 
including the Government and ‘law’ is de- 
fined in Article 13 as including any notifi- 
cation or order. 


In a later case in A. K. Kraipak v. 
Union of India, AIR 1970 SC 150 while 
dealing with the question of interference of 
an administrative order under Artice 226 
of the Constitution, their Lordships observ- 
ed that the dividing line between en ad- 
ministrative power and a quasi-pdicial 
power is quite thin and is being gradually 
obliterated. For determining whether a 


power is an administrative power or a 
Guess uaea ower one has to Icok to 
e nature of the power conferred, the 


person or persons on whom it is 2onfer- 
red, the framework of the law conferring 
that power, the consequences ensuing from 
the exercise of that power and the manner 
in which that power is expected to 3e ex- 
ercised. In a welfare State like India 
which is regulated and controlled by the 
rule of law, it is inevitable that the juris- 
diction of the administrative bod:zes is 
increasing at a rapid rate. The concept 
of rule of law would lose its vitality if the 
instrumentalities of the State are not charg- 
ed with the duty of discharging thei> func- 
tions in a fair and just manner. The re- 
quirement of acting judicially in essence is 
nothing but a requirement to act justly 
and fairly and not arbitrarily or capricious- 
ly. The procedures which are considered 
inherent in the exercise of a Nhe ower 
are merely those which facilitate, not 


ensure a just and fair decision. In_ recent 
ears the concept of quasi-judicial power 
has been undergoing a radical change. 


What was considered as an administrative 
power some years back, is now being con- 
sidered as a quasi-judicial power. With 
the increase of the power ot the adminis- 
trative bodies, it has become necessary to 
provide guidelines for the just exercise of 
their power. To prevent the abuse >f that 
power and to see that it does not become 
a new despotism, courts are gradually 
evolving the principles to be observed 
while exercising such powers. In matters 
like these, public good is not advanced by 
a rigid adherence to precedents. New 
problems call for new solutions. It is 
neither possible nor desirable to fx the 
limits of a quasi-judicial power. 


14, In the light of the above ob- 
servation if I test the condition impose 
under clause Z in the instant cases, I do 
not find it just and fair, nor can it be said 
that at the time when the petitioners had 
chosen to take their admission at Ranchi 
and Darbhanga Medical Colleges, thay had 
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any option. Oxford English Dictionary 
Vol. VII, reprinted in 1961, gives the 
meaning of the word ‘option’ at page 164 
as the action of choosing, choice, option of 
two things. The meaning of the word 
‘election’ in Vol. III of the: said dictionary 
at page 74 is ‘to pick out, choose, by pre- 
ference select, choice. In the instant 
cases no doubt the petitioners had know- 
ledge of clause Z, when they took the ad- 
mission in the Ranchi and Darbhanga 
Medical Colleges, but it cannot be said 
that by taking their admission in those col- 
leges they had exercised their option. 
Where was the question of option, as in 
the instant case competitive test examina- 
tion for admission to the Patna Medical 
College, was to begin on the 10th Octo- 
ber, 1971. They could not have known, 
when they took the admission in Ranchi 
and Darbhanga Medical Colleges, that they 
would pass in the competitive test exami- 
nation and they would be sure to be ad- 
mitted in the Patna Medical College in 
distant future. They were not expected to 
take the risk and refuse the offer of being 
admitted to Ranchi and Darbhanga Medi- 
cal Colleges on a mere chance of being 
admitted in the Patna Medical College. 
In my opinion, the petitioners have follow- 
ed the old saying: ‘a bird in hand is worth 
two in the bush’; judged from any point 
of view, in my opinion, the condition im- 
posed under clause Z is not sustainable. 
That has got to be ignored. Since the 
petitioners succeed on this ground alone, 
it is not necessary to deal with the various 
other grounds, which were urged by the 
counsel of the petitioners to show the ille- 
gality of the condition contained under 
clause Z. 


i In the result, the applications 
of the petitioners are allowed ad the con- 
dition contained in clause “Z? in the pros- 
pectus is quashed, and I direct that since 
two seats are kept vacant, the petitioners 
be admitted in the Patna Medica College. 

e circumstances, however, there will 
be no order as to costs. 


ANWAR AHMAD, J. :— 


l I6. I 
agree. 


Applications allowed. 





AIR 1972 PATNA 407 (V 59 C 118) 
N. L. UNTWALIA AND AKBAR 
HUSAIN, Jj. 
Kauleshwar Singh, Petitioner v. 
manand and others, Respondents. 
Civil Writ Jur. Case No. 729 of 1970, 
D/- 29-3-1972. 

(A) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Act (12 of 1962), S. 16 (8) — Pre- 
emption application made before registra- 
tion of sale deed — Cognizance of such 


EP/GP/C759/72/RSK 


Par- 
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a proceeding is without jurisdiction and 
void — Decision in C., W. Jj. C. 133 of 
1969, D/- 30-1-1970 (Pat.) is not in con- 
flict with AIR 1957 Pat 163. (Paras 4, 5) 

Ordinarily rights of the parties are ad- 
judicated with reference to the date of 
commencement of the proceeding. When 
an application is filed for pre-emption on 
a date when the pre-emptor had no right 
to file the application, and if effective ac- 
tion is taken on that application by the 
Collector on a date before the completion 
of registration, then the action is without 
. jurisdiction, as the condition precedent for 
entertaining the application is not fulfilled. 
There are no words in Section 16 (8) or 
the rules framed under the Act to indicate 
that a proceeding without jurisdiction and 
being void ab initio becomes a good pro- 
ceeding as soon as registration is complete 
during its pendency. The right of the pre- 
emptor has to be judged on the commence- 
ment of the proceeding in the sense of 
taking action by the Collector and not on 
the date of the order. (Para 4) 


(B) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Act (12 of 1962), S, 16 (8) — Pre- 
mature application for pre-emption — Ob- 
jection can be raised at any time if facts 
are not in dispute — S. 21 of Civil P. C. 
(1908) is not attracted. (X-Ref:— Civil 
P. C. (1908), S. 21). (Para 5) 

A tribunal or an authority acting under 
a special statute derives its powers to so 
act within the four corners of that statute. 
If the provisions of the statute are violated 
and specially in regard to the conditions 
which confer jurisdiction and power on the 
Tribunal or Authority to exercise it, then 
the order is without jurisdiction. 
such cases, the distinction of inherent lack 
of jurisdiction and objection as to the place 
of suing is not relevant. (Para 5) 
- Cases Referred: Chronological Paras 
(1972) C. W. J. C. No. 226 of 1969, 

D/- 13-8-1972 (Pat.), Jageshwar 
Jha v. Addl. Member, Bo 
(1971) C. W. J. C. Nos. 839 and 840 


of 1969, D/- 8-10-1971 (Pat), 
Chulhai Mian and Abdul Rahim 
v. Nabijan Ansari 2 


(1970) C. W. J. C. No. 183 of 1969, 
D/- 30-1-1970, (Pat.), Budhnandan 
Ram v. State . i 2, 

AIR 1969 SC 244 = (1969) 1 SCR 

$28, Hiralal Agrawal v. Rampada- 


3, 5 


rath Singh 1 
1968 Pat LJR 884, Hiralal Agrawal 
v. Rampadarath Singh 
AIR 1957 Pat 168 = 1957 BLJR 
445, Ragho Singh v. State of 
Bihar 8, 4 


Shilesh Chandra Misra and Kumar 
Hari Narain Singh, for Petitioner; Tara- 
kant Jha, for Respondents. 

UNTWALIA, J.:— Respondents $ 
and 4 in this writ applieation transferred 
some land in certain villages by means of 


. Kauleshwar Singh v. Parmanand (Untwalia J.) 


Apropos. 


. appellate authority, a 


A. L. R. 


a sale deed executed on 16-11-1967. The 
transfer was in favour of Respondents 1 
and 2. The sale deed was registered and 
the registration was complete on 11-12- 
1967. I may mention one more fact 
which, of course, is not of much conse- 
quence in this writ application, that Res- 
ondents 1 and 2 in their turn had trans- 
erred the land by another sale deed exe- 
cuted on 21-11-1967. The registration of 
this sale deed was completed sometime in 
February, 1968. The petitioner claiming 
to be the co-sharer and an adjoining raiyat 
of the land transferred filed an application 
on 22-11-1967 under Section 16 BY of the 
Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land)’ Act, 
1962 (Bihar Act 12 of 1962) (hereinafter to 
be referred to as ‘the Act’). This applica- 
tion was allowed by the Deputy Collector, 
Land Reforms, by his order dated 2-2-1968. 
A copy of this order is Annexure ‘1’ to this 
writ application. Respondents 8 and 4 
were directed to reconvey the land to the 
petitioner. They went up in appeal. The 
appellate authority allowed the appeal and 
remanded the case. After remand, the 
Deputy Collector, Land Reforms, dismis- 
sed the application on 24-8-1968. A copy 
of this order is Annexure ‘X to this writ 
application. On objection by the trans- 
ferees that the case was hit by a decision 
of this Court in Hiralal Agrawal v. Ram- 
padarath Singh, 1968 Pat LJR 384 inas- 
much as copy of the deed filed by the ap- 
licant was not a copy of the registered 
eed as contemplated under Section 16 (8) 
of the Act, it was -held by the Deputy Col- 
lector that the application filed by the 
applicant was not in order in view of the - 
said decision of this Court. Hence the 
application was disallowed. The petitioner 
went up in appeal. The appellate autho- 
rity allowed the appeal by its order dated 
24-86-1969. A copy of this order is Anne- 
xure ‘3’ to this writ application. Before the 
point seems to have 
been taken that Respondents 3 and 4 in 
the meantime had transferred the land to 
other persons but this point was -overruled 
and it was held that the petitioner was 
entitled to an order of pre-emption against 
the original transferees, namely, Respon- 
dents 3 and 4. The decision of the High 
Court in 1968 Pat LJR 884 had been upset 
by the Supreme Court in Hiralal Agrawal 
v. Rampadarath Singh, AIR 1969 SÈ 9244. 
Therefore, the point on which the applica- 
tion for pre-emption had been dismissed 
by the first authority on 24-8-1968 was no 
longer available a the lapels But the 
ecision was sought to be supported on his 
behalf before the appellate F arth arity on 
the ground that the application fled by 
the petitioner on 22-11-1967 was prema- 
ture as it was filed before time. The re- 
gistration was complete on 11-19-1967. 
This argument was repelled by the appel- 


late authority saying that the date of exe- 


1972 


cution of the sale deed is the relevant date 
for the filing of the application under Sec- 
tion 16 (8) of the Act. The matter there- 
after went up in revision before the Board 
of Revenue. The learned Additional 


Member, Board of Revenue, in order 
dated 8-2-1970, a. copy o= which is Anne- 


xure ‘£ to this writ application, has said 
that the transfer was by a deed executed 
on 16-11-1967, the regist-ation of which 
was completed on 11-12-1967. On the 
application filed by the petitioner for pre- 
emption on 22-11-1967, cognizance was 
taken by the Deputy Collector on the same 
date who by his order dated 22-11-1967 
not only took cognizance but ordered the 
applicant to be put in passession of the 
Jand in question. The view of the Board 
is that no final order of pre-emption could 
be passed in the proceeding imitiated on 
the basis of the ap lication ed on 22-11- 
1967, cognizance of which application was 
taken on that date. The app icant under 
Section 16 (8) of the Act has obtained a 
tule from this Court to quash the order of 
the Board of Revenue contained in Annex- 
ure £. 
9. The view taken by the learned 
Member, Board of Revenue, is directly 
covered by three Bench decisions of this 
Court. In Budhnandan Ram v. State, 
C.W.J.C. 188 of 1969 decided on 380-1- 
1970 (Pat.) I discussed the point with re- 
ference to Hiralal’s case decided by the 
Supreme Court and held that if action is 
taken on an application filed for pre-emp- 
tion before registration is complete under 
Section 61 of the Registration Act, then 
such action is void. Cognizance of the 
roceeding being void ab initio is not vali- 
ated subsequently on tke completion of 
the registration. No effective order under 
the proviso to sub-clause (ii) of Section 16 
(8) of the Act’ or under sub-clause (iii) can 
e made in such a proceeding. S. N. P. 
Singh, J. agreed with~my view. This case 
was followed by S. N. P. Singh, J. in 


Chulhai Mian and Abdul Rahim v. Nabi-. 


jan Ansari, C.W.J.C. Nos. 389 and 840 of 
1969 decided on 8-10-1971 (Pat.) Kanhai- 
yaji, J. agreed with him. An identical 
point again succeeded on behalf of the 
etitioner in Jageshwar Jha v. Addl. Mem- 
er, Board of Revenue, Bihar, Patna, C.W. 
J.C. No. 226 of 1969 derided on 13-3- 
1972 (Pat.) by a Bench of this Court con- 
sisting of S. N. P. Singh, J. and my learn- 
ed Brother. 


3. Mr. S. C. Misra, appearing for 
the petitioner, submitted that the view ex- 
hag in the three Bench decisions of 

is Court is not correct and requires re- 
consideration. His plank for this submis- 
sion rested on two grounds: (i) that with 
reference to the provisions of the Bihar 
Privileged Persons Homestead Tenancy 
Act, 1947 (Bihar Act 4 of 1948) which 
according to his submission more or less 
are identical with the provisions of Section 
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16 @) of the Act, it was held by a Bench 
of this Court consisting 

C. J, and Raj Kishore Prasad, f. in Ragha 
Singh v. State of Bihar, 1957 BLJR 445 = 


(AIR 1957 Pat 168) that the relevant date - 

for area de effective order is not the date; , _ 
ing of the application but/_the—~ - 

date of the order with reference to/whith -- 


of the fi 


facts have got to be adjudged. Learned 
counsel, therefore, submitted that’ ‘the 
Bench decisions of this Court in C:W-J.C. 
183 of 1969 and others are directly in 
conflict with the earlier Bench decision of 
this Court in Ragho Singh’s case which 
decision was not noticed in either of the 
three Bench decisions and (i) that there 
was no inherent lack of jurisdiction in the 
authority to entertain the application filed 
before time; at best, it was an irregular 
assumption of jurisdiction. Therefore, on 
oe pe of Section 21 of the Code of 
Civil Procedure, as. no objection was raised 
at the earliest possible opportunity, objec- 
tion as to jurisdiction oak not be raised 
either before the appellate authority or the 
revisional authority. my opinion, on 
scrutiny neither of.the two grounds of 
attack on the earlier Bench decisions of 
is Court is sustainable. l 


4, Bihar Act 4 of 1948 came into 
force on the 18th February, 1948. If an 

rivileged tenant is ejected by his land- 
ord from his homestead within one year 
before the date of commencement of the 
Act which by amendment made by Bihar 
Act 23 of 1952 was substituted by a phrase 
“Commencement of the Bihar Privileged 
Persons Homestead (Amendment) Act, 
1952” otherwise than in due course of 
Jaw, such tenant for the purpose of Section 
4 of the said Act was directed to have 
been deemed to have held such home- 
stead for a period of one year before such 
commencement of the Act of 1952 and he 
could apply to the Collector for restoration 
of possession over the homestead from 
which he had been so ejected. Another 
rovision was introduced in _ sub-sections 
5) and (6) of Section 8 by Bihar Amend- 
ing Act 42 of 1951. The facts of Ragho 
Singh’s case 1957 BLJR 445 = (AIR 1957 
Pat 168) were that the tenant had filed 
an application on the 15th October, 1953 
before he was evicted. The application 
was under Section 8 (5) of Bihar Act 4 of 
1958. On receipt of this application, the 
Subdivisional Officer issued a notice to the 
other side to show cause why they should 
not be orure against under Bihar Act 
4 of 1958 as also under the Bihar Harijan 
(Removal of Civil Disabilities) Act, 1949. 
They showed cause. Thereupon, the Sub- 
divisional Officer decided to hold a local 
enquiry personally on 12th December, 
1958. :He held a local enquiry and then 
issued a notice on the 14th December, 
1953 as he found on the 12th December, 
1953 that the tenant had been actually 
evicted. Under the rules framed in 


of Ramaswami, ` 
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year 1948, no special rule was framed for 
disposal of the application filed under Sec- 


tion 8 (5) of the Act. In terms, the rules 
were for disposal of applications fled 
under sub-section (5). It appears that 


after amendments were brought about in 
the year 1951, no special rules were fram- 
ed. The form of totice under sub-rule (2) 
of Rule 5 of the Bihar Privileged Persons 
Homestead Tenancy Rules, 1948 is Form 
‘FP. It would appear from the said form 
that the notice which was given by the 
Subdivisional Officer, after he held enquiry 
on 12th December, 1958, was a notice of 
that nature provided in that form. In the 
context of the scheme of the Act and the 
Rules framed thereunder, cognizance of 
the application and action on it was taken 
by the Subdivisional Officer after 12th 
December, 1953, on a date when actually 
the tenant was found to have been evicted 
from his homestead. The decision in 
Ragho Singh’s case, therefore, is not in 
conflict with the decisions of this Court 
given under Section 16 (3) of the Act. I 
may also point out that on an application 
under Section 8 (5) of Bihar Act 4 of 1948, 
no order is to be made under sub-section (5) 
but order is to be made under sub-section 
(6) which provides that the Collector may, 
on receipt of an application under sub-sec- 
tion (5) or on his own motion, after mak- 
ing such enquiry as he deems fit order 
that the privileged tenant shall be put in 
possession of the homestead or part thereof 
from which he has been so ejected. Exer- 
cise of power, therefore, is not dependent 
on the receipt of the application only. 
Power can be exercised suo motu by Col- 
lector. The said provision has been made 
by way of ashe policy for the protection 
of the privileged tenants who are illegally 
evicted from their homestead. On the 
other hand, provisions of Section 16 (8) of 
the Act are very much different. Here 
a person claiming to pre-empt gets a right 
to file an application only when the regis- 
tration of a document of transfer is com- 
plete. Under clause (iii) of Section 16 (8) 
the application is to be allowed and then 
an order is to be made in the terms indi- 
cated in that clause. It is a well establish- 
ed principle of law that ordinarily and 
generally rights of the parties are adjudi- 
cated with reference to the date of. com- 
mencement of the proceeding. en an 
application is filed for pre-emption on a 
date ‘when the pre-emptor had no right to 
file the application, and if effective action 
is taken on that application by the Collec- 
tor on a date before the completion of 
registration, then the action is without 
jurisdiction, as the condition precedent for 
entertaining the application is not fulfilled. 
There are no words in Section 16 (38) or 
the rules framed under the Act to indicate 
that a proceeding without jurisdiction and 
being void ab initio becomes a good pro- 
ceeding as soon as registration is complete 
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during its a The right of the 
pre-emptor has to 


e judged on the com- 
mencement of the proceeding in the sense 
of ane action by the Collector and not 
on the date of the order. In my opinion, 
therefore, if I may say so with respect, the 
Bench decision of this Court in Ragho 
Singh’s case with reference to the provi- 
sions of Bihar Act 4 of 1958 and on facts 
of that case, was right. Nothing has been 
said in the Bench decision of this Court 
in C.W.J.C, 188 of 1969 which wmilitates 
against what has been said in Ragho Singh’s 
decision. 


5. Learned counsel for the peti- 
tioner, in my opinion, has wrongly made 
reference to Section 21 of the Code of 
Civil Procedure. That section deals with 
objection as to the place of suing with re- 
erence to previous section in relation to 
suits filed in civil courts. In that connec- 
tion, a distinction has always been drawn 
between lack of inherent jurisdiction of 
Civil Courts to entertain a suit or a pro- 
ceeding and an objection as to the place 
of suing. If a suit is filed in a court situ- 
ated at a place where, for example, no 
part of the cause of action has arisen, 
there is no inherent lack of jurisdiction of 
that court to entertain and decide that 
suit. Objection as to the jurisdiction in 
such a case is an objection, strictly speak- 
ing, as to the place of suing. In contrast 
to this principle, it has been repeatedly 
held that a Tribunal or an authority acting 
under a special statute derives its powers 
to.so act within the four corners of that 
statute. If the provisions of the statute 
are violated and specially in regard to the 
conditions which confer jurisdiction and 
power on the Tribunal or Authority to 
exercise it, then the order is without juris- 
diction. Apropos such cases, the distinc- 
tion of inherent lack of jurisdiction and 
objection as to the place of suing is not 


relevant. The matter has been fully dis- 
cussed by me in C.W.J.C. 133 of 1969 
(Pat.) and it is not necessary to repeat all 


that I have said in that decision for reite- 
rating my view in this case. I still hold 
that if a proceeding is commenced by tak- 
ing action on an application filed for pre- 
emption before completion of registration 
of the sale deed, then cog niz- 
ance of such a proceeding is without juris- 
diction and void. That Being so, the final 
order made in such a proceeding is also 
without jurisdiction.’ The point can be 
taken at any stage if it does not involve 
investigation of new and fresh facts. The 
point was raised before the appellate au- 
thority and rightly succeeded before the 
revisional authority. The facts are not in 
dispute, 


6. For the reasons stated above, È 
hold that this application must fail. It is 
accordingly dismissed. But in the circum- 
stances, I shall make no order as to costs. 
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AKBAR HUSAIN, J.:— 7. I agree. 
S Fetiton dismissed, 





‘AIR 1972 PATNA 411 (V 59 C 119) 
S. SARWAR ALI, J. 

Janakdeo Singh and others, Appellants 
v. Deoraj Singh and others, Respondents. 

A. F. A. D. No. 187 of 1967, D/- 
4-2-1972, from order of K. P. Chakravarty, 
2nd Sub-J., Patna, D/- 16-1-1967. 

(A) Civil P. C, (1908). O. 32, R. 3 — 

ere in a suit against the minors for re- 
moval of encroachment the pleader ap- 
pointed by the Court as their guardian- 
ad-litem accepts to act as Commissioner to 
find out encroachments and actually sub- 
mits his report, he disqualifies himself from 
acting for the minors and protecting their 
interests. (Para 7) 


(B) Civil P. C. (1908), O. 82, R. 3 —, 


Where in a suit instituted against the 
minors under the guardienship of their 
father the father did not appear for the 


minors and the minors were placed under 
a pleader guardian who was subsequently 
disqualified from acting for the minors, 


the father held could not represent the 
minors as they were parties to the suit. 
AIR 1940 Pat 117, Relied on. (Para 7) 


(C) Civil P. C. (1908), O. 32, R. 3 — 
Prejudice to the minors due to non-repre- 
sentation need not be established afirma- 
tively it being sufficient to prove a reason- 
able probability of prejudice having been 
caused and where the trial Court’s judg- 
ment was in favour of the minors and no 
attempt was made on behalf of the minors 
to justify that decision in appeal with the 
result that the appellate decision went 
against them prejudice must be taken to 
have caused to the minors. (Para 8) 
Cases Referred : Chronological Paras 
AIR 1940 Pat 117 = 5 Cut LT 94, 


Prahlad Das v. Dasarathi Satpathi 7 


Lal Narain Sinha and L. M. Sharma, 
for Appellants; Kailash Rey, Binod Kumar 
Roy and Rajendra Singh, for Respondents. 


JUDGMENT :— Defendants 8, 4 and 

8, who are minors, are pepe in this 
appeal. The plaintiffs filed a suit under 
Order 1, Rule 8 of the Code of Civil Pro- 
cedure, claiming that the defendants had 
made encroachment upon survey plot No. 
548 which was used as reservoir of water 
for irrigation of the lands of the plaintiffs 
and other villagers. The plot in question 
was recorded as Gair Mazarua Am and was 
a ditch in which water used to accumu- 
late. According to the plaintiffs they had 
right of irrigation from plot No. 548, their 
lands being situated in the proximity of 
the plot. Other villagers, as already stat- 
, according to the plaintiffs, had also 
right of irrigation. The encroachment by 
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the defendants is said to have been made 
in May, 1958. 

2 According to the defence, the 
plot in question was not a reservoir. or 
source of irrigation as alleged by the plain- 
tiffs. The defendants claimed to have ob- 
tained settlement from the landlord about 
25 years ago. They further claimed to 
have dug well and planted trees and they 
claimed to have installed Lord Shiva and 
Goraiya Baba in a portion of the plot. The 
defendants further claimed that the suit 
was barred by limitation. 


3. The trial Court dismissed the 
suit. On appeal the suit has been de. 
creed, 

4, Various contentions have been 
raised in the course of argument in the 
second appeal but I shall deal only with 
the contention which, in my view, is suff- 
cient to dispose of the appeal. But before 
dealing with this contention it will be 
necessary to state a few more. facts. 

5. The appellants were minors and 
still continue to be minors. In the trial 
Court the suit was instituted against them 
under the guardianship of their father, 
Since the guardian proposed in the plaint 
did not appear for the minors, the minors 
were placed under a pleader guardian, 
hri Ram Prasad Singh, by an order dated 
28-6-1960. It is not clear from the order 
sheet as to why this should have happened, 
but it is clear that Shri Ram Prasad Singh 
was appointed as a survey knowing plead- 
er to find out the encroachment by an order 
dated 22-2-1961. Shri Ram Prasad Singh 
on his appointment submitted a report dat- 
ed 16-6-1962. In this report he reported 
that the defendants had made encroach- 
ment over plot No. 548 to the extent men- 
tioned in his report. The report is on the 
record of this case and has been submit- 
ted about two years after the filing of the 
written statement by Shri Singh as guard- 
ian-ad-litem. The judgment and the de- 
cree do not show that Shri Ram Prasad 
Singh appeared on behalf of the minors in 
the suit. On the suit being dismissed by 
the trial Court, the plaintiffs filed title 
appeal No. 65 of 1968. In this appeal the 
minors were again placed under the guard- 
lanship of their respective father, who, as 
already stated, had refused to appear for 
the minors. The pleader guardian-ad-litem 
was also made a respondent being respon- 
dent No. 9. My attention has not been 
drawn to any order of the lower appellate 
Court ceensrene the pleader guardian. 
The judgment of the lower appellate Court 
also does not indivate that Shri Ram Pra- 
sad Singh took any step or appeared on 
behalf of the minors. 

6. The Doini that has been raised 
is that the pleader guardian having accept- 
ed to act as a Commissioner and havin 
actually submitted a report disqualified 


himself from acting for the minors and 
protecting their interest. It was further 
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contended that in the circumstances of the 
case there was complete non-representation 
of the minors both in the trial Court as 
also. in the lower appellate Court. On 
these grounds it was contended that the 
decree of the trial Court as also of the 
lower appellate Court should be set aside 
and the case should be sent back to the 
trial Court for rehearing after a proper 

ardian is appointed. Learned counsel 
or the respondents contended that the 
fathers of the minors being parties to the 
suit, the minors were represented in the 
litigation. It was further contended that 
there was no prejudice to the minors on 
account of the alleged non-representation. 


7. In my view, the contention rais- 
ed on behalf of the appellants is correct. 
I have already stated the rélevant facts. 
So far as the trial stage is concerned, there 
cannot -be any doubt that the pleader 
guardian was not in a position to act for 
and in the interest of 
count of his accepting the work entrusted 
to him as a pleader Commissioner. In fact, 
it appears that he ceased to take any inte- 
rest in the litigation after he became the 

leader Commissioner presumably because 
be had accepted the writ without realising 
that he was guardian-ad-litem of the 
minors. In the circumstances, it appears 
to me that the minors were not represent- 
ed at the trial stage. So far as the argu- 
ment of the respondents regarding repre- 
sentation is concerned, it is not possible 
to concede to that argument. Some deci- 
sions were cited by the respondents at the 
Bar, but they are all distinguishable on 
facts. ‘Those were cases where minors 
were not made party in the litigation and 
it was held that the majors represented the 
minors in the litigation. Here the position 
is different. Minors have been made par- 
ties to the suit and were placed under the 
ardianship of a pleader. To my mind, 
e father could not, in the peculiar cir- 
cumstances of the case, represent the 
minors. It was so observed in the case of 
Prahlad Das v. Dasarathi Satpathi, AIR 
1940 Pat 117 “as the sons are parties to 
the suit, the father cannot be said to have 
represented them in the suit.” Similar is 
the position here. 


8. The non-representation conti- 
nued even in the appeal before the lower 
appellate Court. The plaintiffs placed the 
minors under the guardianship of their 
fathers. This could not obviously be done, 
without any order of the Court, as e 
father of these minors had already refused 
to represent the minors. So far as _ the 
guardian-ad-litem is concerned, he has not 
appeared or taken any, interest in the 
appeal resulting in a decree against the 
minors. In the circumstances of the case, 
the prejudice is patent, although I am of 
the view that it is not necessary to esta- 
. {blish prejudice affirmatively. What is 
necessary to be established is a reasonable 
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probability of prejudice having been caus- 
ed. This, in my view, has been establish- 
ed because of the fact that the trial Court’s 
judgment was in favour of the minors, and 
no attempt was made on behalf of the 
minors to justify the ultimate decision and 
conclusion of the trial Court. 


9. I am thus of the view that the 
appeal is fit to be allowed. In the circum- 
stances of the case, the proper order to 
pass would be to set aside the judgment 
and decree of both the trial Court as also 
the lower appellate Court and it is order- 
ed accordingly. The -case will now go 
back to the trial Court for rehearing and 
decision of the suit after seeing that the 


minors are properly represented. There 
e no order as to costs. 


Appeal allowed: 


ey 


my 





AIR 1972 PATNA 412 (V 59 C 120) 
P. K. BANERJI AND S. WASIUDDIN, Jf. 


Bhola Singh and others, Petitioners vs 
ae State of Bibar and another, Respon- 
ents. 


Civil Writ Jur. Case Nos. 409 to 419 
of 1969, D/- 25-1-1972. 


(A) Constitution of India, Art. 226 — 
Dismissal of petition challenging imposition 
of certain conditions — Petition under 
Art. 32 also dismissed in limine — Subse- 
quent petition by other persons challeng- 
ing imposition of those conditions — For- 
mer petitioner not made party — Held, 
subsequent petition was maintainable. 

(Para 8) 

(B) Constitution of India, Art. 226 — 
Futile or unnecessary writ. 

Where a Cinema owner seeks to quash 
certain direction imposing therein a con- 
dition of air conditioning the Cinema 
house within certain period as a pre-requi- 
site condition for the renewal of his licence 
and also asks for mandamus for perma- 
nently restraining the authorities concerned 
from enforcing the direction the petition 
cannot be said to have become infructuous 
on account of the e zt of the above 
period and renewal o e licence even 
thereafter. Even if the relief with regard 
to the direction be regarded as infructu- 
ous, the prayer for mandamus cannot be 
regarded as infructuous. (Para 9) 


Held even if the petition had become 
infructuous this was a proper case where 


an enunciation of law may be done. AIR 
1954 SC 592, Relied on. (Para 9) 
Bihar Cinemas (Regulation) Act 


(C) 
(15 of 1954), S. 9 — Power to make rules 
— Rules framed under 1918 Act — Whe- 
ther can be deemed to be rules under the 
Act. (X-Ref:—- Bihar and Orissa General 
Clauses Act (1 of 1917), S$. 27). 
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Since no rules have been framed. under 
the Act, the rules framed under Cin=mato- 
graph Act, 1918 (as amended by Cinema- 
topraph (Amendment) Act 
be deemed to be the rules framed under 
the Act in view of the provisions of S. 27 
Bihar General Clauses Act. (Para 11) 

(D) Bihar Cinemas (Regulation! Act 
(15 of 1954), S. 5 — State Goverrment’s 
power of control under S. 5 (2) — Issue 
of direction imposing condition ther2in as 
a condition precedent for renewal of licen- 
ces — Legality. 

Where the State Government issued 
direction imposing therein .a condition of 
airconditioning certain Cinema houses as a 

re-requisite condition cor the renewal of 
icences, it cannot be seid that there is ab- 
dication of the power by the licensing au- 
thority or usurpation of the powers of that 
authority by the Government. Case law 
discussed, (Para 14) 

The licensing authority cannot impose 
such a condition because it will noz be a 
condition covered either by clause (a) or 
(b) of S. 5 (1). The State Government of 
course can impose such a condition in ex- 
ercise of its power of control as contem- 
plated by S. 5 (2). (P=ra 14 

While exercising power under S 5 (2 
it would be competent to the Government 
in fit and proper cases to issue general in- 
structions or directions. These instructions 
and directions would have to be fcllowed 
by the licensing authority subject of course 


that such directions do not in any way in-- 


fringe or violate any of the provisions. of 
the Constitution or any other law. How- 
ever the Government cannot do so X such 
a manner that it usurps the power of the 
licensing authority. (Paras 12, 14) 
(E) Bihar Cinemas (Regulation? Act 
(15 of 1954), S. 9 — Power to make rules 
— Rules can be made on subjects not 
covered by clauses (a) to (£) of S. 9 (2). - 
Under S. 9 (1 e Dae one 
the rules is to carry into effect the provi- 
sions of the Act. S. 9 (2) clearly lay: down 
that the rules can be made in particular 
and without prejudice o the generelity of 
the foregoing power. The State Govern- 
ment has got the powers to frame rules 
even on subjects which are not covered by 
clauses (a) to (f) of S. 9 (2) and a condi- 
tion can be imposed by issue of zeneral 
direction’ provided of course that sach a 
direction is not contrary or inconsistent 
with the rules. (Para 15) 
(F) Constitution of India, Art. 226 — 
Proceedings under — Are Civil in nature 
— Averments in petition if not traversed 
must be taken to be admitted. AIR 1962 
Orissa 78, Foll, (Para 17) 
(C) Constitution of India, Art. 19 (1) 
(g), (6) — Right to carry on trade cr busi- 
ness is not absolute cne — Keasonable- 
ness of restrictions — Burden of proof. 
T Evidence Act (1872), Ss. 101 to 
104). l 
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The right conferred on a citizen to 
carry on trade or business is not an absolute 
right and it is subject to reasonable res- 
trictions. Reasonable restrictions which can 
be imposed are those which are in the 
interests of the general public and are rea- 
sonable restrictions on exercise of the rights 
conferred by Art. 19 (1) (g). The question 
whether there has been a reasonable res- 
triction or not would depend on the facts 
and circumstances of each individual case 
which has to be decided on the merits, 
A citizen is not required to show that the 
restrictive enactment is invalid. The bur- 
den to prove that the restrictions are rea- 
sonable is on those who support the legis- 


lation. Case Jaw discussed. l 
(Paras 16, 18, 20) 
Cases Referred: Chronological Paras 


AIR 1971 SC 1650 = (1971) 2 SCR 
110, Stato of Gujarat v. Krishna 
_ Cinema 
AIR 1970 SC 129 = (1970) 1 SCR 
400, Vrajlal Manilal and Co. v. State 
of Madhya Pradesh 18 
(1970) Civil Writ Jur. Case No. 1269 
of 1969, D/- 7-7-1970 (Pat), Rajesh- 
_ war Pd. v. State of Bihar 13 
AIR 1969 SC 1081 == (1969) 8 SCR 
374, Rasbihari Panda v. State of 


Orissa 
(1967) Civil Writ Jur. Case No. 1120 
of 1966, D/- 18-4-1967 = ILR 
46 Pat 1043, Arya Pratinidhi Sabha 
v. State of Bihar 12, 14 
AIR 1966 SC 1081 = (1966) 2 SCR 
pe State of Punjab v. Hari Kishan 


arma 
(1966) Mise. Judicial Case No. 678 of 
1964, D/- 13-7-1966 = 1967 BLJR 
(N) 64, Birendra Kumar Sinha v. 
District Magistrate, Patna 12, 14, 19 
AIR 1964 SC 925 = (1964) 5 SCR 
975, Khyerbari Tea Co. Ltd. v. 
State of Assam 
AIR 1962 Orissa 78 = 27 Cut LT 
266, Nitya Ranjan Bohidar v. State 17 
ATR 1959 SC 942 = (1959) Supp (2) 
SCR 563, Moti Das v. S. P. Sahi ' 49 
ATR 1958 SC 588 = 1959 SCR 279, 
Ram Krishna Dalmia v. S. R. Tendol- 
= kar . 19 
AIR 1954 SC 220 = 1954 SCR 878, 
C. B. Bharucha v. Excise Commr. 
__and Chief Commr., Ajmer 
AIR 1954 SC 592 = 1955 SCR 305, 
K. N. Guruswamy v. State of 
Mysore 
AIR 1954 SC 728 = 1955 SCR 707, 
Saghir Ahmad v. State of U. P. 18 
AIR 1952 SC 196 = (1952) 3 SCR 
597, State of Madras v. V. G. Row 18 


Basudeva Prasad, Ashwini Kumar 
Sinha, Radha Mohan Prased, Narendra Pra- 
sad and Mrs. Sudha Rani Jaiswal, for 
Petitioners (In all Petns.); R. P. Katriar, for 
the State (In all Petns). 


WASIUDDIN, J.:— The petitioners in 
all these five writ applications are proprie- 
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tors and owners of cinema houses situated 
in the heart of metropolis of Patna. The 
petitioner in C. W. J. C. No. 409 of 1969 
is the proprietor of Elphiston Picture 
Palace. The petitioner of C. W. J. C. 
No. 410 of 1969 is the proprietor of Regent 
Theatre. The petitioner of C. W. J. C. 
No. 411 of 1969 is the proprietor of Pearl 
Cinema. Petitioners 1 to 3 of C. W. J. C: 
No. 412 of 1969 are the manager and pro- 
prietors of Rupak Cinema and the peti- 
tioner of C. W. J. C. No. 413 of 1969 
is the proprietor of Ashok Cinema. In all 
these five petitions common questions of 
law and facts arise and, therefore, all these 
etitions have been heard together and 
is judgment will govern all these cases. 


2. The petitioners in all these 
cases have sought for a declaration that 
the direction contained in Annexure “4D” 
to the petitions be declared as ultra vires, 
void and illegal; that a writ in the nature 
of a writ of certiorari be issued quashin 
the order of respondent No. 2, containe 
in Annexure “7” to the petitions and fur- 
ther that they have also sought for the 
relief that a writ in the nature of manda- 
mus be issued permanently restraining the 
respondents, that is, the State of Bihar 
and the District Magistrate, Patna from 
enforcing the impugned direction regarding 
the air conditioning of the cinema houses 
as a condtion precedent to the renewal of 
their licences. 


. 8. The relevant facts which are 
not disputed and which have given rise 
to these applications may be briefly stated 
as follows: The petitioners are citizens of 
India and have been carrying on the busi- 
ness of exhibiting cinematograph films 
within the town of Patna within the 
limits of Patna Municipal Corporation from 
a very long time. It appears that some- 
time in the year 1961 the Government took 
a decision that these cinema houses should 
be air conditioned. Annexure “4D” which 
is one of the impugned documents is a 
letter dated the I8th of January, 1961 
from the District Magistrate, Patna addres- 
sed to the different cinema houses includ- 
ing the present petitioners regarding the 


air conditioning of the cinema houses at 
Patna. It was stated in the letter that 
the proposal for air conditioning of the 


cinema houses at Patna was under consi- 
deration of the Government for a lon 
time but the same could not be execute 
due to some difficulties and further that 
licences to the Cinema houses were grant- 
éd on the condition that they will have to 
be air conditioned as soon as the machines 
and necessary electric-energy for air condi- 
tioning will be available. It was further 
stated in the letter that the Government 
had decided that the Cinema houses of 
these present petitioners must be air condi- 
tioned within two years, that ‘is, till the 
Sist of December, 1962, A warning was 
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also given to them in this letter that if 

e cinema houses are not air conditioned 
by the 8lst of December, 1962, then the 
licences will not be renewed with effect 
from January, 1963. 


The petitioners could not air con- 
dition their Cinema houses and then the 
sent another letter which 
is exure “4o”. i letter is 
dated the 15th of January, 1962 and it 
was from Sri S. C. Chaudhari, Under Se- 
cretary to the Government of Bihar, Poli- 
tical General and Transport Department 
(General Branch) and addressed to the 
Branch Secretary, Bengal Motion Picture As- 
sociation, Janak Kishore Road, Kadam 
Kuan, Patna. It was also on the 
subject of air conditioning and it may 
also be noted that the foot note of this 
letter shows that.copies of this letter had 
been also forwarded to the present peti- 
tioners. It appears from this letter that 
the Association had sent a letter to the 
Depu Minister. General Administration 
and there was also a joint representation 
of the proprietors of the Cinema houses 
at Patna to the Government. In the letter 
it was stated that the Government had de- 
cided that the condition imposed in the 
licences in respect of Ashok Cinema, 
Veena Theatre and Rupak Theatre should 
not be withdrawn as- the original licences 
were granted to them on the condition 
that they should ultimately air condition 
their respective Cinema houses on the 
availability of air conditioning plants. As 
regards Elphistone Picture Palace, Pearl 
Theatre and Regent Cinema, it was stated 
in the letter that their cases were duly 
considered and with an eye to the con- 
fort and other amenities of the cinegoers, 
the Government had also been pleased to 
decide that they should also air condition 
their Cinema halls by 1962. It was also 
pointed out in that letter that this should 
be appreciated that the Government had 
allowed ample time to air condition their 
Cinema houses and they see no reason as 
to why they would feel any difficulty if 
they start making sincere efforts right then 
with a view to completing the air condi- 
tioning of their Cinema houses by the tar- 
get date. It was also impressed on them 
that it was the necessity which should 
have been done in public interest. The 
question whether there was such a condi- 


_ tion precedent before the last renewal is 


a matter which I will deal separately when 
I take up a discussion of the points which 
have been urged for consideration. 


The next letter to which I would re- 
fer in accordance with the chronological 
order is Annexure “4G”. This letter is 
dated the 16th of March, 1964. This was 
from the Additional Secretary to the Gov- 
ernment of Bihar, Political General and 
Transport Department (General Branch). A 
copy of this was sent to the District 
Magistrate and also to the Sub-Divisional 
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Officer, Sadar, Patna. In this letter it was 
stated that on consideration of all the 
matters contained in the letter dated the 
llth of January, 1964 f-om the proprietors 
of all the Cinema houses, the Government 
had arrived at this conclusion that the 
availability of foreign exchange according 
to necessity seems impossible within a 
short period and hence on reconsideration 
of the letter, it was the decision of the 
Government that the zme given to the 
said proprietors of the Cinema houses upto 
the 3lst of June, (?) 1964 be extended to 
the 8lst of December, 1966. At the same 
time the proprietors of the Cinema houses 
concerned were also warned that if the 
Government find that any Cinema owner 
has not taken proper step in this direction 
during this period, then in that case, after 
the expiry of that period, his licence will 
be cancelled. It was also requested in 
that letter that the period of licence of all 
the Cinema owners of Patna be extended 
and notices be issued tọ them in this res- 
pect under legal advice. 


I would then refer to the letter An- 
nexure “4F”. This letter is dated the 28th 
of July, 1966 and it was also from the 
Secretary to the Government of Bihar, 
Political General and Transport Depart- 
ment (General Branch) addressed to the 
District Magistrate, Patna. ‘A copy of this 
letter was forwarded to the Honorary Se- 
cretary, Eastern Indian Motion Pictures As- 
sociation aforesaid. It is clear from this 
letter that although directions and warn- 
ings had been given yet till the 28th of 
J y, 1966 the air conditioning had not 

een done. It was stated in the letter 
that the Government after reconsidering 
all the aforesaid facts containe in the 
petition dated the 15th of March, 1966 iil- 
by the Honorary Secretary of Eastern 
Indian Motion Pictures Association, Patna 
Branch, the Government have decided that 
as per direction given to all the Cinema 
proprietors of Patna, the time given to air 
condition by the 81st of December, 1966 
may be extended for two years, that is, 
upto the $list of December, 1968 on this 
condition that they will air condition their 
respective Cinema hecuses within that 
riod. Request was also made in this 
etter that the contents of this letter may 
be communicated to the proprietors of the 
Cinema houses at Patna. 
LY dad 

The next letter to which I would refer 
in its chronological order is Annexure “8”. 
This was a letter addressed to all the 
Cinema houses concerned and it is dated 
the 12th of October, 1968. The attention 
of all the Cinema owners was drawn in 
respect of the air corditioning of their 
Cinema houses and they were requested to 
inform within a week as to what step had 
been taken by them regarding air condi- 
tioning by the S3lst of December, 1968, 
failing which necessary steps would be 


Bhola Singh v. State (Wasiuddin 9.) 


fPrs. 8-4] Pat. 415 


taken by the Government in respect of the 
same, 


The next letter in this connection ig 
Annexure “4E”. This was a letter dated 
the 19th of March, 1969 from the District 
Magistrate inviting the attention of the 
Cinema owners to this effect that neither 
they had sent any report as to what steps 
they had taken for the air conditioning 
nor they had air conditioned the Cinema 
houses as per Government order. It was 
definitely stated in the letter that the 
cinema licences which were in force upto 
the 8ist ot March, 1969 will not be re- 
newed. In response to this letter another 
representation was filed to the District 
Magistrate, Patna and it is Annexure “4A”, 
The District Magistrate again by the letter 
(Annexure “4B”) dated the 29th of March, 
1969 drew the attention of the Cinema 
owners concerned to the letter dated the 
19th of March, 1969 and also stated that 
no steps had been taken by them for the 
pe of air conditioning their Cinema 

ouses and, therefore, as their existing 

licences expire on the 31st of March, 1969, 
they are extended for a further period of 
one month beyond the 81st of March, 1969 
and again a note of warning was given 
that they were cautioned that even if they 
failed to initiate necessary action for air 
conditioning within the extended period, 
the Government may not extend the licen- 
ces any further. 


The last letter in this connection is 
the impugned letter which is sought to be 
declared ultra vires and it is dated the 
29th of April, 1969 (Annexure “7”). In 
this letter it was stated that the Cinema 
owners had been cautioned to the effect 
that the sanction for renewal given by the 
Government was for only one month after 
the 8lst of March, 1969 and it is definite- 
ly stated in this letter that if no concrete 
and definite step for air conditioning their 
Cinema buildings was taken during the 
aforesaid period of renewal, the Govern- 
ment would not extend the period of 
licences. It was also stated that the Sub- 
Divisional Officer had reported that no con- 
crete and definite step for air condition- 
ing had been taken. The District Magis- 
trate in this letter definitely stated that the 
licences were not being renewed from the 
lst of May, 1969. 


4, The petitioners in their respec- 
tive petitions have submitted that the. Gov- 
ernment had been compelling the peti- 
tioners since 1961 to air condition their 
Cinema premises and that apart from the 
practical impossibility of air conditioning 
the Cinema premises the order of the 
State Government was itself arbitrary and 
illegal interference with the rights of the 
licencees to engage themselves in the busi- 
ness of cinematograph films. It was also 
submitted that there are other Cinemas 
also in the town of Patna and within the 
Patna Municipal Corporation area, such as 
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Anand and Krishna and other Cinemas at 
Bihar sharif; Dinapur and other parts of 
the Patna District and within the State of 
Bihar, such as, at Ranchi, Muzaffarpur, 
Bhagalpur, Katihar, Gaya etc. but no such 
condition has been imposed on those 
Cinema houses and, therefore, the direc- 
tion issued by the Government is also bad 
because it is discriminatory in nature. It 
was also submitted that the Government 
have framed no rules regarding the Cinema 
houses in the State of Bihar to be air 
conditioned and as such the imposition of 
such a condition was illegal. In- the differ- 
ent petitions data have also been given 
showing the estimated costs, expenses etc., 
which have to be incurred if the premises 
‘are air conditioned and the Cinema pro- 
prietors cannot be in a position to run the 
Cinemas and incur such huge expenditure, 
and it would mean that they will be prac- 
tically rooted out of the business. It was 
also submitted that the prevailing social 
and economic condition is not such that 
the air conditioning may be treated as 
essential in public interest. 


5. Counter-affidavits were filed on 
behalf of the State in these writ petitions 
and it was submitted therein that the order 
and the condition which had been imposed 
were not illegal, arbitrary and mala fide 
and that the Government have given suff- 
cient time and opportunity to the Cinema 
owners concerned to air condition their 
Cinema houses, but still they have not 
taken any step. As regards the allegation 
of having made a discrimination it was 
submitted that the five Cinemas in ques- 
tion, that is, the Cinema houses of the 

etitioners of the present five petitions 
orm a class by themselves as they are in 
the capital town and their Cinema rates 
are also high. As regards the other licen- 
cees within the Patna Municipal Corpora- 
tion, such as Anand Talkies and Krishna 
Talkies as also licencees under Cinema 
Act, at Bihar Shariff and Dinapur within 
Patna district it was stated that they have 
not been asked to air conditioning their 
Cinema houses because they are located in 
less thickly populated areas and the num- 
ber of cinegoers is comparatively small. 
It was also further stated that there are 
two air conditioned Cinema houses in 
Bihar, one at Jharia and another at Jam- 
shedpur and further that two other persons 
- whose names have been mentioned in para- 
graph 11 of the counter-affidavits have ap- 
plied for licences to run air conditioned 
Cinema houses at Patna. It was also sub- 
mitted that the present writ petitions are 
not maintainable in view of the fact that 
an application under Article 82 of the Con- 
stitution of India to the Supreme Court 
filed by Veena Theatre has been dismissed. 
J will deal with the merit of this objection 
subsequently when I deal with the differ- 
ent points which have been urged. It may 
be stated here that during the course of 
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the hearing of these cases Mr. Katriar the 
Government Pleader appearing for the 
State brought this fact to our notice that 
the Government had constituted a commit- 
tee to go into the question of feasibility or 
otherwise of the air conditioning of the 
Cinema houses and that the report was to 
be submitted. He also submitted that the 
Government on later consideration have 
decided that the final decision in the mat- 
ter would be taken after the submission 
of the: report. It was seriously contended 
on the other hand on behalf of the peti- 
tioners that there was no such Committee 
or if there was any such Committee, it 
had become defunct. In the circumstances, 
as prayed for by Mr. Katriar we allowed 
time so that he may be able to ascertain 
the exact position and then file a supple- 
mentary counter-affidavit, if so advise 

The hearing of these cases has to be post- 
poned for this and thereafter a supple- 
mentary counter-affidavit was filed aad in 
this, vide paragraph 8 of the Suplementary 
counter-affidavit it was stated that the Gov- 
ernment will take the final decision on’ 
receipt of the report of the Committee 
about which I have referred above. Fur- 
ther supplementary affidavits were filed on 
behalf of the petitioners contending therein 
that the Government had already taken a 
final decision and that the Committee had 
become defunct. In view of the submis- 
sion that on later consideration the Gov-- 
ernment have not taken the final decision 


we thought it proper that if the arties 
agree a consent order may be passed. We 
also indicated the lines on which such a 


consent order could be passed which could 
be to the effect that as it appears from 


‘paragraph 8 of the supplementary affidavit 


filed by the Government it appears that a 
Committee has already been appointed 
and that the Government will take their 
final decision ‘after the submission of the 
report and so pending the submission of 
the report. the term of air conditioning will 
not be imposed as a condition precedent to 
the renewal of the licences and that the 
renewal will be extended if all other con- 
ditions were fulfilled. Mr. Katriar naturally 
wanted some time to get instructions on 
this point from the Government and in 
the ends of justice we thought it desirable 
that further time may be granted. Ad- 
journments were granted, but it so happen- 
ed that Mr. Katriar on seeking instructions 
was not in a position to agree to such a 
consent order and wanted that the matter 
should be decided by this Court on the 
materials available on the record and parti- 
cularly in view of the recital made in para- 
aph 8 of the supplementary counter-affi- 
avit which has really been his main con- 
tention in these cases, 


6. Mr. Basudeva Prasad, earned 
Counsel appearing for the petitioners raised 
a points which may be formulated as 
ollows: 
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(i) Direction of the State Government 
fo the District’ Magistrats not to renew 
the licences of the Cinema houses unless 
these are air conditioned as per order con- 
tained in Annexure “7” dated the 29th. of 
‘April, 1969 is beyond the scope of Section 
5B of the Bihar Cinemas (Regulation) Act, 

1954 (Act XV of 1954) and that such & 
direction is illegal and ultra vires. 

ii) The impugned direction and order 
are also ultra vires of Section 9 of the Act 
because no such rule had been framed in 
in this respect under the Act. 

(iii) Even if it be assumed that the 


impugned directions are permissible under . 


the Act then such directions are ultra vires 
of Article 19 (1) (g) of the Constitution of 
India. 


(iv) The impugned directions are also 
bad and ultra vires in view of the -provi- 
sions of Article 14 of the Constitution of 
India as they are discriminatory in nature. 


Te Mr. Katriar appearing for the 
State has raised some preliminary objec- 


tions relating to the maintainability of 
these applications and, therefore, it would 
be better if I take up a discussion of those 
objection first before I take up a discussion 
of the submission relating to the merit of 
these applications and the challenge which 
has been made with regard to the impugn- 
ed directions., The first objection which 
has been raised by Mr. Katriar in this res- 
pect is that these petitions had been ad- 
mitted for a limited scope as would appear 
from the order passed at the time of the 
admission of these applications and, there- 
` fore, points which have been raised and 
which are beyond the scope and the ambit 
of the aforesaid order cennot be allowed 
to be gone into at this stage. It may be 
stated in this connection that these writ 
applications were admitted on the 8th of 
May, 1969 and at that time it was ordered 
that the applications will be heard on only 
one question, namely, whether the require- 
ment for air conditioning, in view of its 
financial implications, was such an oner- 
ous burden as to amount to an unreason~ 
able restriction on the petitioners funda- 
mental right to carry on their business 
within the meaning of Article 19 (1) (g) 
of the Constitution, but it also appears 
that in these writ petitions, petitions seek- 
ing permission for amendment of grounds 
have been also filed and on the 5th of 
February, 1971 the Bench was pleased to 
allow the new grounds to be added and it 
was also noted therein zhat -the Govern- 
ment Pleader stated that ke could not seri- 
ously object to the new grounds peng 
taken. In view of this subsequent order o 
the Bench, there is no merit in this preli- 
minary objection raised by Mr. Katriar. 


8. The second objection which 
has been raised is to the effect that a writ 
petition in which also the imposition of the 
condition of air conditioning the Cinema 
house, viz., Veena Theatrs had been filed 
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and it was dismissed by the. High Court 
and then an application under Article 32 
of the Constitution of India had been filed 
and that was also dismissed by the 
Supreme Court and, therefore, the present 
petition ought to be dismissed. In the first 
place I may point out here that Veena 
Theatre had no doubt filed a writ petition 
which was numbered as Miscellaneous 
udicial Case No, 678 of 1964 and a chal- 
enge therein was made about the imposi- 
tion of the condition for air conditioning. 


This application was dismissed by the 
High Court on the 18th of July, 
1966. Veena Theatre or the Proprietor 


of Veena Theatre is not a party in the pre- 
sent writ applications. It also appears 
from the judgment of the High Court in 
M. J. C. No. 678 of 1964 that the Division 
Bench of this Court which heard this a 

plication no doubt was of opinion that the 
imposition of the condition for making it 
air conditioned could not be said to be un- 
reasonable restriction, but their Lordships 
also observed that if the. petitioner had 
furnished some materials to show his pre- 
sent assets, the net income of the Theatre, 
the cost of fitting of the air conditioning 
unit and other particulars, the Court might. 
be in a position to examine whether this 
burden was of such an onerous nature as 
to amount to unreasonable restriction and 
in the absence of such materials, the ques- 
tion. of ‘consideration of the infringement 
of fundamental rights under Article 19 (1) 
(g) of the Constitution does not arise. It 
is, therefore, clear that the materials which 
were necessary to show that the restriction 
was reasonable or not had not been furnish- 
ed in that case. It is also no doubt clear 
from the .records of the case as-also assert- 
ed on behalf of the State that after the dis- 
posal of -this ienemiee Veena Theatre 
filed an appeal before the Supreme Court 
and also filed a petition under Article 32 
of the Constitution before the Supreme 
Court. In the case in which this petition 
under Article 82 of the Constitution was 
filed the Supreme Court was also pleased 
to order ad interim stay. A counter-affi- 
davit had’ been filed by the State of Bihar 
and one of the main points which had been 
raised on behalf of the State of Bihar was 
that this- petition under Article 82 was not 
maintainable in view of the fact that an 
appeal had also been filed which was pend- 
ing. The order of the Supremé Court 
which is Annexure “C” to the counter-affi- 
davit of the State of Bihar in C.W.J.C. No. 
409 of 1969, was that their Lordships of 
the Supreme Court dismissed the writ ‘ap- 
plication and also vacated the interim ex 
parte stay which had been granted by the 
Court. To me it appears that the applica- 
tion had been dismissed in limine and, 
therefore, it cannot be said that there had 
been adjudication on merit. In view of all 
these facts, stated above, I think this objec- 


tion can also not be sustained regarding 
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the maintainability of these 
applications. “ 


9. The third objection which has 
been taken by Mr. Katriar is to the effect 
that the present writ applications have be- 
come infructuous and, therefore, the Court 
will not grant an ineffective writ. I have 
stated in the beginning of my judgment as 
to what are the reliefs which have been 
sought: for in all these writ applications and 
it is necessary to examine 
light of the objections which have been 
raised by Mr. Katriar. In my opinion, 
three reliefs have been sought for in these 
writ applications, viz., (i) the direction of 
the Government as contained in Annexure 
“A-D” be declared ultra vires, void and 
illegal, (ii) a writ of certiorari be issued to 
quash the order of respondent. No. 2 ‘as 
contained in Annexure “7” and (iii) a writ 
in the nature of mandamus permanently 
restraining the respondents from enforcing 
the impugned direction and the order con- 
tained in. Annexures “4-D” and “7”, There 
is, of course, the omnibus relief also to the 
effect that such other order or orders as 
may be deemed fit and proper may be 
passed. I may now refer to the two An- 
nexures with regard to which the reliefs, as 
stated above, have been’ sought for. I have 
already also referred .to these Annexures 
in the earlier part of my eo when 
giving the relevant facts relating to these 
writ applications. Annexure “4-D” is a 
letter dated the 18th of January, 1961 in 
which there was a direction that the Cinema 
houses should be air. conditioned within 
two years’ period, that is, till the 81st of 
December, 1962. The contention of Mr. 
Katriar is to the effect that as the period 
ending the 3lst of December, 1962. has 
long expired and thereafter there have been 
several renewals, so in this view of the 
matter, Annexure “4-D” would be deemed 
to be not in existence now and ‘so the relief 
sought for in respect of Annexure “4-D” 
is infructuous on the very face of it. Re- 
lief has also been sought for in respect of 
Annexure .“7” and I have already referred 
to this Annexure also while stating the 
facts of the cases. This Annexure is dated 
the 29th of April, 1969. .In this letter the 
petitioners were again informed that sanc- 
tion for renewal of the licences given 
the Government was only for one mon 
after the 3lst of March, 1969 and that if 
no concrete and definite step for air con- 
ditioning of the Cinema building was 
taken then the Government would not ex- 
tend the period of the licences. In the 
last paragraph of this Annexure it was 
clearly stated that the licences having been 
not renewed from the Ist of. May, 1969 so 


present writ 


they. should stop exhibiting the cinemas 
from that date. The present writ 
applications were filed after the issue 


of Annexure “7” and in these writ petitions 
the impugned order of the respondents con- 
tained is in exure “7”, prayer for 
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the stay of the operation of the impugned 
order at the time of the admission was also 
made, but the prayer for stay was not 
granted, It appears as has been also sub- 
mitted by Mr. Katriar, Government Pleader 
that no doubt the Government had passed 
a definite order that the licences will not 
be renewed and the petitioners were to 
stop the exhibition of the cinemas and the 
exhibition -of the cinemas had also been 
stopped but the respondents suo motu re- 
newed the licences and permitted them to 
exhibit the cinemas and that from time to 
time this renewal has been granted and 
Annexure “H” to the supplementary coun- 
of the Govern- 


ment would show that the licences have 
been renewed upto the 30th of April, 
1972. It was, therefore, in: this context 


submitted that the relief sought for’ in res- 
ect of Annexure “7” has also become in- 

ictuous because the order that the licen- 
ces will not be renewed after the Ist of 
May, 1969 was also not in force or in 
existence. It has been submitted, on the 
other hand, by Mr. ‘Basudeva Prasad, learn- 
ed counsel appearing for the petitioners 
that these writ applications have not be- 
come infructuous because the reliefs which 
bave been sought for are such that it can- 
not be said that these reliefs have become 
infructuous. It has also beej submitte 
that the direction and the persistence of 
the Government are still there to impose 
the condition’ of. air conditioning of Cinema 
houses and so perpetual threat and danges 
are there. It has also been submitted that 
the dates mentioned in Annexures “4-D” 
and “7” are really of no relevance. I have 
already referred to the reliefs which have 
been sought for and it is clear from the 
reliefs that the attack has been against the 
direction contained in exure “A-D”. 
Annexure “4-D” as well as Annexure “7” 
are divisible into two parts. The first part 
contains the direction that the Cinema 
houses be air conditioned ‘and the second 
part is the date with regard to the renewal 
which has been given in these Annexures, 
The reliefs are, therefore, directly against 
the direction and having regard to the 
facts and the circumstances, it is clear in 
my opinion, that the petitioners in all these 
writ applications’ have really been seeking 
the relief against the direction of the res- 
pondents imposing therein a condition of 
air conditioning the Cinema houses as a 
re-requisite condition for the renewal of 
their licences. Now apart from this the 
third relief seeking a writ of mandamus for 
permanently restraining is also quite a 
separate and independent relief and even 
if the reliefs with regard to Annexures 
“4-D” and “7” be regarded as infructuous, 
the third relief, mentioned above, cannot 
be regarded as ctuous. Mr. Katriar, 
the learned Government Pleader has in 
this connection relied on a decision of the 
Supreme Court in the case of K. N. Guru- 
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swamy v. State of Mysore, AIR 1954 SC 
592 where their Tordshiga were pleased to 
hold at page 596 in that case that a writ 
would be ineffective and as it was not their 
practice to issue meaningless writs the 
appellant should be content with an enun- 
ciation of the law. The facts of that case 
are quite distinguishable from the facts of 
the present cases and it related to auction 
of the liquor shop under the Excise Act 
and in view of the circumstances of that 
case it was held that the writ if it could 
be issued would be an ineffective writ. In 
my opinion, in these present cases, as al- 
ready held above by me, it cannot be said 
jthat the present writ app-ications have be- 
icome infructuous and seccndly even if they 
ibad become infructuous, these are fit and 
roper cases where an enunciation of the 
ew may be done as was done by the 
Supreme Court in the aforesaid decision. 


10. The last objection which has 
been raised by Mr. Katriar, the learned 
Government Pleader is that the present 
writ applications are also infructuous in 
view of paragraphs 7 and 8 of the supple- 
mentary counter-affidavit, that is, the fact 
on a later consideration the Government 
are reconsidering the matter and have not 
taken a final decision. JI will deal with this 
objection at its proper place when I dis- 
cuss as to what would be the proper re- 
lief or order which shouid be passed in 
these writ applications. 


11. I will now teke up the points 
which have been raised by Mr, Basudeva 
Prasad, learned counsel appearing for the 
petitioners and I will take up a discussion 
of points (i) and (ii) which are inter-con- 
nected and can be discussed together. This 
position is not disputed that the relevant 
Act which will govern the granting of the 
licences for the Cinema houses is the Act 
called the Bihar Cinemas (Regulation) Act, 
1954 (Act XV of 1954). It may also be 
mentioned here that prior to this Act there 
was an Act of 1952, bu: in these present 
cases we are concerned with the Act of 
1954. This Act hereafter for the purpose 
of convenience would be referred to as 
“the Act”. It is necessary here to give a 
broad outline and scheme of the Act. The 
preamble of the Act shows that it is an Act 
to make provisions for zegulating exhibi- 
tions by means of cinematographs in the 
State of Bihar. Section 2 deals with the 
definitions. Section 8 laws down that no 
person shall give an exhibition by means of 
a cinematograph elsewhere than in a place 
licensed under the Act or otherwise than 
in compliance with any conditions and res- 
trictions imposed by such licence. Section 
4 lays down who would be the licens- 
ing authority as contemplated by the Act. 
The authority who would have the power 
to grant licences under this Act is the Dis- 
trict Magistrate and the Government has 
also the power by notification in the Of- 
cial Gazette to constitute for the whole or 
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any part of the State, such other authority 
as it may specify in the notification to be 
the licensing authority. Section 5 deals 
with the restriction of powers of licensing 
authority. It will be better if I quote 
here the entire provisions as contained in 
Section 5 and it runs thus— 


“5. Restrictions of powers of licensing 
authority: (1) The censing authority 


shall not grant a licence under this Act, 
unless it is satisfied that— 
(a) The rules made under this Act 


have been substantially complied with; and 

(b) adequate precautions have been 
taken in the place, in respect of which the 
licence is to be given, to provide for the 


safety. of persons attending exhibition 
therein, 

(2) Subject to the foregoing provisions 
of this section and to the control of the 
State Government, the licensing authority 


may grant licences under this Act to such 
persons as that authority thinks fit and on 
such terms and conditions and subject to 
such restrictions as it may determine. 


(3) Any person aggrieved by the deci- 
sion of a licensing authority refusing to 
grant a licence under this Act may within 
such time as may be prescribed, appeal to 
the State Government or to such officer as 
State Government may specify in this be- 
half, and the State Government or the offi- 
cer, as the case may be, may make such 
order in the case as it or he thinks fit. 


(4) The State Government may, from 
time to time, issue, directicns to licensees 
enerally or to any licensee in particular 
or the purpose of regulating the exhibition 
of any film or class of films, so that scienti- 
fic films, films intended for educational 
purposes, films dealing with news and cur- 
rent events, documentary films or indigen- 
ous films secure an adequate opportunity 
of being exhibited, and where any such 
directions have been issued, those direc- 
tions shall be deemed tc be additional 
conditions and restrictions subject to which 
the licence has been granted.” 


We would be concerned here in these pre- 
sent cases only with Section 5 (1) (a) and 
(b), Section 5 (2) and Section 5 (3). We 
are not concerned with Section 5 (4). Sec- 
tion 6 confers power on the State Govern- 
ment or the District Magistrate to suspend 
exhibition of films in certain cases. Section 
7 is a penal section which imposes penalty. 
Section 8 confers power to revoke or sus- 
pend licence. Section 9 confers power on 
the State Govtrnment to make rules by noti- 
fication in the Official Gazette. Now be- 
fore I take up a discussion of the provisions' 
of Section 5 of the Act which are really} 
very important, I may dispose of two other, 
points. One of these points is that this is' 
not disputed that no rule has been framed 
under the Act and that the rules which are 
in force are the rules which had been made 
by the Government under the Cinemato- 
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graph Act, 1918 as amended by the Cine- 
matograph (Amendment) Act, 1919. This 
position was also not disputed that under 
Section 27 of the Bihar General Clauses 
Act if a new Act is passed and no 
rules have been framed thereunder then 
the rules. which had been framed under the 
prior Act would be deemed to be the rules 
continuing under the new Act. This posi- 
tion was also not disputed and, therefare, 
although no rules had been framed under 
the Act of 1954, but there are rules of 
1918 -with amendments and these rules 
would be deemed to be the rules under the 
Act of 1954. This may also be mention- 
ed here that admittedly the rules do not 
contain any condition for the air condition- 
ing of the Cinema houses. It may be that 
as the rules were framed in 1918 and there- 
after so the necessity and the eventuality 
of air conditioning which has come with 
the progress of civilization could not have 
been envisaged in the rules-at that time. 
There is another point which may also be 
dealt here and it is this that from the reci- 
tal of one of the annexures in these writ 
etitions it appears that the renewal had 
Bead granted subject to the condition that 
the Cinema houses would be air condition- 
ed.. I may refer here in this connection 
Annexure “4-C” in C.W.J.C. No. 410 of 
1969. In this it was stated— 


“« _.. .. pleased to decide that the 
condition poed in the licenses in respect 
of Messrs. Ashoka Cinema, Veena Theatre 
and Rupak Theatre should not be with- 
drawn, as the original licences were grant- 
ed to them on e condition that they 
should ultimately air-condition their respec- 
tive cinema houses on the aväilability of 
air-conditioning plants.” 


C.WJ.C. No. 413 of 1969 is in respect of 


Ashok Cinema. C.W.J.C. No. 412 of 1969 
is in respect of Rupak Theatre and as far 
as Veena Theatre is concerned, as I have 
already stated above Veena Theatre is not 
a party in any of these writ petitions which 
have been heard together.. A point can be 
taken although it has not been argued that 
if the proprietors of .. the ‘Ashok Cinema 
and Rupak Cinema had agreed and con- 
sented to the renewal of their licences sub- 
ject to this condition that they would air- 
condition their houses, then in such. view 
of the matter, they cannot. be allowed to 
agitate this point as this would constitute 
a kind of a contractual relationship created 
by the terms to which they had agreed 
and subjected themselves. The best docu- 
ments in this connection would be the ori- 
ean licences themselves which could 
ave fully demonstrated if there was any 
such condition in those original licences. 
No .such original licence has been filed by 
éither side. It was contended on _ behalf 
of the petitioners that the original licences 
were with the respondents, as they ha 
fled them at the time when they sought 
for renéwal of the licences and the respon- 
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dents -could have filed the same. It was 
urged by the learned Government Pleader 
Mr. Katriar that those licences were not tra- 
ceable and then again that copies of those 
licences must have been with the petition- 


ers. In my opinion, the copies would not 
have been sufficient to prove one way or 
the other. So whatever may be the actual 


fact in this respect the original licences 
have not been filed. We have, therefore, 
to examine the recitals in the petitions and 
the counter-affidavits to see how far it can 
be said that there was such a condition in 
the licences. Now in C.W.J.C. No. 412 of 
1969, that is, of Rupak, I may refer to para- 
graph 8 of the petition. In this ara- 
graph it was clearly stated that the licen- 
ces, which were renewed from year to year 
rules never carried the 
term and condition to air-condition the 
Cinema premises. I may then refer tọ 
paragraph. 8 of the- counter-affdavit filed 
on behalf of the respondents where. while 
replying to paragraph 8 of the petition of 
the petitioners it was-stated that referring 
to paragraph 3 of the petition, it is state 

that the licence of the petitioner was last 
renéwed for the year 1968-69 on  fulfil- 
ment of all other requirements except air- 
conditioning of the. Cinema houses, . al- . 
though the licence which was. renewed 

from year to year, did not have the term 
and conditions to air-condition the Cinema 
premises, embodies on the licence itself, . 
Similarly there were similar recitals in 
paragraph 8 of the petition filed by Ashok 
Cinema, viz., C.W.J.C. No. 413 of 1969 
and also in paragraph 3 of the counter-affi- 
davit filed by the respondents in that case. 
It would, therefore, be clear that in the 
counter-affidavit also there was no asser- 
tion, rather admission that when the licen- 
ces were renewed these did not contain the 
condition that: the licences of the Cinema 
houses were renewed subject to the condi- 


tion of air-conditioning the Cinema houses. 


12.  - It may also be mentioned here 
that this position was not disputed that 
the directions which have been issued 
through the District Magistrate, viz., -the 
licensing authority clearly show that the 
District Magistrate was issuing those direc- 
tions under the orders- of the State Govern- 
ment. I will now revert to a discussion of 
the relevant provisions of the Act, viz. 
Section 5 which I have already quoted in 
extenso at pages’ 21 and 22 of this judg- 
ment, Section 5 of the Act lays down that 
the licensing authority, viz., the District 
Magistrate in these cases shall not grant a 
licence under this Act, unless he is satisfied 
that the two conditions as laid down in 
this section have been fulfilled and com- 
plied. -It may be’ mentioned here that Sec- 
tion 5 is in negative form and taking all 
the relevant sections and the scheme of the 
Act, there can be no doubt that the section 
is mandatory. It imposes two kinds of 
restrictions on the licensing authority be- 
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fore it can grant a licence. One of these 


conditions as contained in clause (a) is 
that he must be satisfied that the rules 
made under the Act have been substantial- 
ly complied with. It has been submitted 
on behalf of the petitioners that as the 
rules themselves did not contain any term 
or condition relating to air conditioning, so 
the District Magistrate could not impose 
any such condition. The second condition 
in that regard to which the licensing 
authority has to be satisfied is whether ade- 
quate precautions have been taken in the 
place, in respect of which the licence is 
to be given, to provide for the safety of 
persons attending exhibition therein. Now 
as far as the second condition is concern- 
ed, it cannot be also regarded as relevant 
because it cannot be said that air condition- 
ing of the Cinema houses is in anyway con- 
nected with the safety of person seca 
the exhibition of cinema. Sub-section, (2 
of Section 5 is very important because it 
lays down that the licensing authority will 
grant a licence subject to the foregoing pro- 
visions, that is to say, on satisfaction of the 
compliance of the conditions contained in 
clauses (a) and (b) of Section 5/(1) of the 
Act and further sub-section (2) of Section 
5 also lays down that the power of the 
(sic) licensing authority is also subject to 
the control of the State Government. Under 
sub-section (2) of Section = of the Act the 
licensing authority may subject to such 
control grant licence to such persons as 
that authority thinks fit anc on such terms 
and conditions subject to such restrictions 
as it may determine. Sub-section (3) of 
Section 5 confers right of appeal and it 
lays down that any person eggrieved by the 
decision of the licensing authority refusing 
to grant a licence under this Act may 
appeal to the State Government within the 


rescribed period. This appeal may be 
fed by the State Government or any 
officer so specified by the State Govern- 


ment, who may make such order in the 
case as he may think fit. Sub-section (4) 
of Section 5 deals with directions relating 
to the exhibition of any film or class of 
films, but that also is not for-the purpose 
of our discussion. e submissions which 
have been made by Mr. 3asudeva Prasad 
appearing for the petitioners are that in 
the first place there could not be any im- 
position of air-conditioning because this has 
not been provided for in tae rules, second- 
ly, that the imposition of such  air-condi- 
tioning is also beyond the scope of clauses 
(a) and (b) of Section 5 (1) of the Act and 
thirdly, that the Governmsant also could 
not impose any such condition and’ issue 
such a general direction kecause the exer- 
cising of such a power wotld be illegal, in- 
asmuch as, it would be defeating the pro- 
visions of Section 5 (1), clauses (a) and (b) 
and putting fetters on the licensing autho- 
rity meaning thereby that the Government 
was supplanting itself in place of the licens- 
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ing authority. I have already pointed 


above that sub-section (2) of Section 5 lays 
down that the licensing authority would 
exercise the power subject to the control of 
the State Government. A very important 
question, therefore, arises for sgisideration 
as to what this word ‘control’ would mean. 
To me it appears that this ‘control’ is some- 
thing more and above the appeal which has 
been provided under sib edon (3) of 
Section 5. An appeal has been provided 
under sub-section (8) of Section 5 when 
the licensing authority refuses to grant a 
licence, that is to say, when there is re 
jection of the prayer for granting a licence. 
There may be a case where a licence has 
been granted to a person, who is not a de- 
sirable or for some good and legitimate 
reason the licence ought not to have been 
granted to him, then in that case there can 
be no appeal under sub-section (8) of Sec- 
tion 5 of the Act. A person so aggrieved 
is not left without a remedy and he can 
approach the State Government for such 
an order and if the State Government en- 
forces and passes any order then naturally 
it will be a case which will come within 
the meaning of the words “control of the 
State”. To me it, therefore, appears that 
the Legislature in its wisdom has incorpo- 
rated the words “subject to the control of 
the State” so that the State may have a 
Supervisory or revisionary power in this 
respect. There can .be also instances where 
without usurping the power of the licens- 
ing authority the State Government may), 
think it necessary to issue general instruc- 
tions or directions and a question arises 
whether it would be permissible under 


-sub-section (2) of Section 5 of the Act. I 


am of opinion that the State Government 
while exercising its power under sub-sec- 
tion (2) of Section 5 cannot do it in such 
a manner that it usurps the power of the 
icensing authority and  supplants itself, 
but of course it would be competent to the 
State Government in fit and proper cases 
to issue directions and these directions 
would have to be followed by the licensing 
authority subject of course to this that. such 
directions do not in any way infringe or 
violate any of the provisions of the Con- 
stitution or any other law. It may be men- 
tioned here that references have been made 
to and reliance has been placed in this con- 
nection on two decisions of the Supreme 
Court and three decisions of the Division 
Benches of this Court. The first decision on 
which reliance has been placed by Mr. 
Basudeva Prasad is in the case of State of 
Punjab v. Hari Kishan Sharma, AIR 1966 
SC 1081. This was a case in respect of 
Punjab Cinemas Regulation Act and it may 
be pointed here that Section 5 in that Act 
is the same as the provisions of Section 5 
of the present Bihar Act. In that case the 
State Government had issued a direction 
that all the applications for licences may 


be sent to the State Government for dispo- 
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sal and it was argued on behalf of: the 
Government in that case that the power 


of control as conferred by sub-section (2) 
of Section 5 was such that it could take 
within its sweep the direction issuing that 
all applications should be forwarded to. it 
for disposal. Their Lordships of the 
Supreme Court were pleased to hold that 
it may be conceded that the control of the 
Government subject to which the licensing 
authority can function is very wide, but 
however wide this control may be it can- 
not justify the State Government to com- 
lately ‘oust the jurisdiction of the licens- 
ing authority and itself usurp all the func- 
tions. I may refer here to the obsérvations 
of their Lordships in paragraph 14 at page 
1084 which run as follows:— 


a 


“The control of- Government contem- 
plated by Section 5 (2) may justify the 
issue of general instructions or directions 
which may be legitimate for the purpose 
of the Act and these instructions and direc- 
tions may necessarily guide the licensing 
authority in dealing with applications: for 
licences. The said control may, therefore, 
take the form of the issuance of general 
directions and instructions which are legiti- 
mate and reasonable for the purpose of the 
Act. The said control may also involve 
the exercise of revisional power after an 
order has been passed by the licensing 
authority. It is true that Section 5 (2), in 
terms, does not refer to the revisional 
. power of the Government; but having re- 
‘gard to the scheme of the section, it may 
not be unreasonable to hold that if the 
Government . is satisfied that in `a: given 


case, licence has been granted unreason-~ 


ably, or contrary to the provisions of Sec- 
tion 5 (1), or contrary to the general in- 
structions legitimately issued by it, it may 
suo motu exercise its power to correct the 
said order by exercising its power of con- 
trol. In other words; in the context in 
which the control of the Government has 
been provided for 
would be permissible to hold that the said 
control can be exercised generally before 
applications for licences are granted, : or 
particularly by correcting individual orders 
if they are found to be erroneous, but in 
any case, Government has to function 
either as an appellate authority or as a 
revisional authority, for that is the result 
of Section 5 (2) and (8). Government can- 
not assume for itself the powers of 
licensing authority which have been speci- 
fically provided for by Section 5 (1) and 
(2) of the Act. To hold that, the control 
of the Government contemplated by Sec- 
tion 5 (2) would justify their taking away 
the entire jurisdiction and authority from 
the licensing authority, is to permit the 
Government by means of its executive 
power to change the statutory provision in 
a substantial manner, and that position 


clearly is not sustainable.” > 
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It, therefore, does appear according to this 
decision of the Supreme Court also that the 
State Government has got revisionary 
powers and can issue general directions 
also, but they should not be in such a 
manner as if it would .be usurping the 
powers of the ‘licensing authority and sup- 
planting itself in place of the licensing 
authority, 


The other decision on which reliance 
has been placed is the case of State of 
Gujarat v. Krishna Cinema, AIR 1971 SC 
1650. This relates to Gujarat Cinemas 
Act and Section 5 (2) of the Gujarat Cine- 
mas Act is also similar to Section 5 (2) of 
our Bihar Act. It may also be mentioned 
here that in the Gujarat Act there was a 
provision for issue of no objection certi- 
ficate from licensing authority and there 
also are provisions for inviting an objection 
and -there are exhaustive. rules in this res- 
pect. It appears that there was really a 
very good provision in that’ Act for invit- 
ing objections. Im that case the respon- 
dents desired to-construct “an annexe” for 
exhibiting foreign films with independent 
screen and auditorium. The respcndents 
applied to the -District Magistrate, who 
was the Licensing Authority for a ‘no ob- 
jection certificate’ to the user of the “an- 
nexe” to be constructed on the site far exhi- 
biting cinematograph films. They also sub- 
mitted to the Executive Engineer plans of 
the proposed building of “annexe” and they 
also applied to the local Municipality for 
leave' to construct a building to be used 
for cinematograph theatre. The Munici- 


pality sanctioned construction of the build- 


ing. The Executive Engineer also signi- 
fied his‘ assent by letter addressed to the 
Additional District Magistrate for the 
grant of a “no objection certificate”. As 
required by the rules the District Magis- 


‘trate in that case notified the application 


and invited objections to the proposal. The 
District Magistrate then forwarded his re- 
port to the Government of Gujarat and 
that according to the rules the respondents 
should have commenced construction of 
the “annexe” only after obtaining the ‘no 


‘objection certificate’ under the Act, but 


since the building was constructed with 
the sanction of the Municipality and the 
building was in -conformity with the rules, 
he recommended , that the ‘no objection 
certificate’ be granted. The Government 
of Gujarat intimated by a letter written 
by the Additional District Magistrate, Raj- 
kot that the application filed by the respon- 
dents could not be granted. An appeal 
filed against the order communicated 
through the Additional District Magistrate 
to the State Government was rejected and 
the respondents were asked not to make any 
further representations in that behalf. It 
was contended in that case as would 
appear from paragraph 11 of the judgment 
at page 1653 that the State Government 


under Rule 5 (2) has absolute discretion 
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to grant permission for the issue of a “no 
objection certificate” to the applicant. 
Their Lordships were plecsed to observe 
thus—. 


“Under the Act the Listrict Magistrate 
and not the State Government is e 
Licensing Authority. Granting that the 
State Government may validly control the 
exercise of power by the Licensing Autho- 
‘rity, —- on that question we express no 
opinion —- the State Government cannot re- 
lying upon the Rules assume to itself the 
jurisdiction of the Licensing Authority to 
issue the licence. Power to control the 
Licensing Authority under Section .5 is not 
the power to supplant the Licensing Autho- 
rity. Again the power to grant a licence 
under the Act is quasi-jud:cial, and by the 
use of the expression “aksolute discretion 
it is not intended to invest the Licensing 
Authority with arbitrary power so as to des- 
troy the limitations to which it is subject 
by its inherent nature. The Act does not 
purport to confer arbitrary authority upon 
the Licensing Authority or the State Gov- 
ernment, and by the use in the rules of the 
expression “absolute discretion” the legisla- 
tive intent disclosed by the Act cannot be 
superseded.” ; 


It will be clear, therefore, that as laid 
down by the Supreme Court in these cases 
also the State Government can no doubt 
issue directions, but the Licensing Authority 
has got a quasi-judicial function and it has 
got to exercise its owa discretion as 
contemplated by clauses (a) and (b) of Sec- 
tion \ of the Act, but at the same 
time the State Government cannot supp- 
lant itself in place of the Licensing Autho- 
rity. | 

13. Mr. Katriar, the learned Gov- 
ernment Pleader, on the other hand, has 
relied on two decisions of the two Divi- 
sion Benches of this Cocrt and J would 
refer to these decisions now. One of these is 
in the case of Birendra Kumar Sinha v. 
District Magistrate, “Patna, Misc. Judicial 
Case No. 678 ‘of 1964, which was decided 
on 13-7-1966 (Pat). It may be also men- 
tioned here that this is the case which had 
been filed by © Veena Theatre to which I 
have already made referenze above. It may 
also be mentioned here that this decision 
is also reported in 1967 BLJR (N) 64, . but 
as the full facts are not given in that re- 
port so I would be referring to the judg- 
ment itself which is in the original record 
of that case, ‘This aforesaid case also re- 
lated to the provisions oZ the Cinema Act 
and at that time the Acz of 1952 was in 
force. Section 12 of 1952 Act contained 
provisions which are ident:cal to the present 
provisions contained in S. 5 and 5 (2) of the 
present Act. In that case the direction was 
given to the petitioner of that case to give 
evidence about payment of entertainment 
tax and also to furnish information about 
the steps taken for getting the Cinema 
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house air conditioned on or before the 31st 
of December, 1966. The Pe chal- 
lenged the imposition of these conditions 
as unauthorised and invalid. In that case 
it was not denied by the respondents that 
the aforesaid conditions and restrictions 
have not been specifically authorised either 
under the Act or under the Rules made 
under the Act. There also it was not con- 
tended that the condition about fixing up 
air conditioning arrangement in the Cinema 
ill come within the scope of 
clause (b) of sub-section (1) of Section 5 of 
the Act as being necessary to provide for 
the safety of persons attending exhibition 
therein. The respondents in that case justi- 
fied the imposition of these conditions ‘and 
restrictions on the ground that under sub- 
section (2) of Section 12 (corresponding to 
sub-section (2) of Section 5 of he present 
Act) (the licensing authority?) may subject 
to the provisions of sub-section (1) impose 
such terms and conditions as it may think 
fit while renewing the licence and it was 
urged that the words. “Subject to the fore- 
going provisions of this Sub-Section”, occur- 
ring in sub-section (2) should be construed 
to mean that those conditions and restric- 
tions should not be inconsistent with either 
the rules made under the Act or with any 
precautionary: measure ‘to be taken to pro- 
vide for the safety of persons attending ex- 
hibitions therein. -Their Lordships were 
pleased to hold as follows:— i 
“In my opinion, this contention of the 
Standing Counsel for the Government of 
Bihar must be accepted. It will obviously 
not be possible either in the Act or in the 
rules made thereunder to enumerate €x- 
haustively the various conditions and res- 
trictions which the licensing authority could 
validly impose while granting or renewing 
cinema licence. The essential conditions 
which every licensee must satisfy ‘have 
been laid down in sub-section (1) of Sec- 
tion 12. As regards. the other conditions 
and restrictions, the Legislature thought 
that wide discretion should be given to the 
licensing authority subject of course to the 
paramount consideration that those .condi- 
tions and restrictions should not in any way 
be inconsistent with the conditions laid 
down in sub-section (1) of Section 12 of 
the Act, Here, as admittedly - the condi- 
tions and restrictions are not in conflict 
with the restriction imposed by sub-sec, (1) 
of Section 12 of the Act, it cannot be sai 
that the order of the Magistrate imposin 
such conditions and restrictions is invalid. 


There are some observations with regard 
to air conditioning also and I would revert 
back to those observations when I deal 
with the question whether there has been 
a reasonable restriction or not. 


Reliance has also been placed by the 
learned Government Pleader appearing for 
the State on another Division Bench deci- 
sion of this Court in the case of Arya 
Pratinidhi Sabha v. State of Bihar, Civil 
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Writ Jur.. Case No. 1120 of 1966, decided 
on 18-4-1967 (Pat). In that case petitioner 
No. 1 was a branch of. the well-known 
Arya Samaj organisation with its head office 
at Patna and according to the petitioner 
there was an Arya Samaj Mandir and an 
Upper Primary School which were adjacent 
to a Cinema building and respondent No. 5 
applied -for a permanent Cinema licence, 
It appears that in that case the Government 
of Bihar in 1954 had issued a direction to 
‘the licensing authorities to the effect that 
“the licensing authorities should ensure that 
no cinema house is: permitted to be cons- 
tructed in the heart of any residential area 
or near any educational institution or hos- 

ital.” It was, therefore, submitted 

alf of the petitioner that such a direction 
issued by-the -State Government was: a. sta- 
tutory direction issued by “the Government 
in exercise of their powers of control pro- 
vided in sub-section (2) “of Section 5 of 


the’ Bihar Act and thus Government were. 


bound by the directions contained therein. 
It was.submitted,-on the other hand, by 
the respondents- that the: aforesaid direction 
had no statutory force “and that it was 
merely an administrative order for the guid- 
ance of the subordinate officials of ‘the 
Government and that it could not.in any 
way fetter the discretion of the Government 
in. appropriate cases to direct. the grant of 
a Cinema licence even. in contravention of 
the instructions -contained therein. Their 
‘Lordships considered the scope of the pro- 
visions of. sub-section (2) of Section 5 of 
te Act. Narasimham, C. J., as he then. was 
in paragraph 6 was pleased. to observe as 
follows: — 7 


“I am inclined to agree with Mr. Ghosh 
that the ‘power of ‘control vested in the 
State. Government by sub-section (2) of 
Section 5 is very wide and in exercise of 
this power the State Government may either 
issue general instructions- for the guidance 
of the licensing authorities while granting 
licences under:-the Act. or issue, specific 
directions in- respect of a particular appli- 
cant -as -may ‘be ‘considered necessary. Those 


directions will -have statutory force and the. 


licensing authority, namely, the -District 
Magistrate, is bound to, obey the same. It 
is true that these directions should not cone 
travene the provisions 
under Section 9 of the Bihar Act and they 
should also conform to other. requirenients 
as regards -safety -of persons’ attending the 
cinema: shows as required by clause (b) of 
sub-section (1) of Section 5. But- subject 
to these restrictions the power of conirol 
of the State Government is undoubtedly 
yery. wide and this Court cannot interfere 
in their exercise of. the -power of. control 
unless it can be shown that ‘it was exercis- 


` ed arbitrarily or capriciously or mala fide.. 


But the power to issue directions in exer- 
cise of the statutory power of Control: con- 
ferred by Section 5 (5) will necessarily in- 


clude the power to modify or alter thé 


on be-. 


trict 
of the rules made. nee. 
y “satisfied that the person asking for 


-every kind of, fitness, 


mine 
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directions from time to time as the occasion 
may arise. l 

Their Lordships, therefore, in this decision 
followed the view expressed in the earlier 


decision, referred above, viz. ia M, J. G. 
No. 678 of 1966 (Pat). 


ISA. Mr. Basudeva Prasad has in 
this connection relied also on an unreport- 
ed ‘decision of a Division .Bench of this 
Court in the case of Rajeshwar Prasad v. 
State of Bibar, Civil Writ Jur. Case 
No. 1269 of 1969 decided on 7-7-1970 
(Pat). In that case there were some ques- 
tions about the arrears and the salami and 
rent ‘and the’ District Magistrate recom- 
mended the grant of a licence in the name 
of the petitioner provided he fulfilled the 
conditions of payment of dues of entertain- 
ment tax and of Salami and rent. It ap- 

ears that the petitioner then addressed a 
etter to the Deputy Minister, Revenue 
Department, Government of Bihar, and then 
thereafter eventually the District Magistrate 
assed an order imposing four conditions to 
e fulfilled before the cinema licence was 
granted. Condition No, 2 which came for 
consideration of their Lordships: in the 
aforesaid .case-related to the payment of 
Rs. 5,000/- as Salmi for the settlement and 
rent at the rate of Rs. 75/- per month as 
malguzari. Their Lordships then re“erring 
to the different provisions of the Act referr- 
ed to the provisions of Section 5 and after 
referring and discussing those provisions 

were pleased to- observe as follows:— - l 

“Reading the provisions of law 
contained in Section 5 and on a reasonable 
interpretation of the various parts, it would 
be clear that the licensing authority is to _ 
satisfy itself as to the compliance of the 

es made under the Act and taking of 
the adequate precaution to provide for the 
oy of ‘persons: attending exhibitions at 
the licensed premises. -The licensing autho- 
rity, ordinarily and generally, is the District 
Magistrate and he cannot. abdicate his 
power .or function .to the - State: Govern- 
ment.. of granting . ‘the licence. General 
control of the State. Government, undoub- 
tedly, :would be there,. but + that cannot 
mean that the State Government would be 
the licensing authority in place of the Dis- ' 
Magistrate. While . granting. the . 

the District Magistrate .is to. be 
the 
licence is fit to be granted a licence. and 
it. would, generally mean~-that he is not an 
undesirable person or a criminal. But the 
phrase is not wide enough to cover any or 
as was argued on 
behalf of the State...... ý 
Their Lordships: then ‘further on also held- 
that the District. Magistrate has no obliga- 
tion to go into such questions and deter- 
disputed questions of fact before 
granting the licence. To put it shortly, - 
such matters are extraneous and not ger- 
mane to: the power of the District Magis- 
trate. to ‘grant the licence. Here also in 


licence, 
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this case there was some extraneous consi- 
deration which had been taken into coasi- 
deration which was not covered by 
clauses (a) and (b) or by the Rule and in 
view of the circumstances there and the 
observations, quoted above, the applicacion 
was allowed. 


14, In these present cases the 
position is that the District Magistrate, no 
doubt, has been asking the Cinema owners 
from as early as 1961 to air-condition the 
Cinema houses, they have not been deing 
so and, therefore, renewals have been al- 
lowed from time to time and on each Eme 
this condition was being imposed. E is 
clear that the imposition of the condtion 
has no doubt been at he instance and 
direction of the Government to the licens- 
ing authority. It has been urged that the 
licensing authority has abdicated its 2wn 
power and the State Government has p~ac- 
tically usurped the powers of the licensing 
authority meaning thereby that the licons- 
ing authority as contemplated by the 
scheme of the Act has not been permtted 
to exercise its own discretion within the 
ambit and the scope of the Act. In tuese 
present cases, the licensing authority, -hat 
is, the District Magistrate could not himself 
impose such a condition because it will 
not be a condition covered either by 
clause (a) or (b) of Section 5 (1) of the 
Act. The State Goverrment of coarse 
could impose such a condition, and this 
the State Government could in exercise: of 
its power of control as contemplated by 
sub-section (2) of Section 5 of the Act. 
The imposition of such a condition should 
not be inconsistent in any way with e=her 
clauses (a) or (b) of Section 5 of the Act. 
I think it was in this view of the m:tter 
that the District Magistrate has mads it 
clear that under the order of the State 
Government he was imposing such a ccndi- 
tion. This imposition was a kind «f a 
general direction issued by the Government. 
The direction was such that it natu-ally 
could not be made applicable to all the 
Cinema houses and it has to be paricu- 
larised to some of the Cinema houses. So 
the: direction was of a general nature but 
with application to particular cases. In my 
opinion, this is not a case where it can 
be said that there was abdication of the 
power by the licensing authority or usurpa- 
tion of the powers of the licensing avtho- 
rity by the State Government and the -acts 
and the circumstances are  distinguiskable 
from the facts and the circumstance: of 
the two decisions of the Supreme Curt, 
referred to above. I respectfully agree 
with the views expressed in the two Divi- 
sion Bench cases of this Court, referred 
above, viz., M. J. C. No. 678 of 1964 Pat) 
and C. W. J. C. No. 1129 of 1966 (Pit). 

15. The next contention in this 
Gonnection is that the impugned direction 
or order is ultra vires of Section 9 of the 
Act, I would now refer to Section 9 waich 
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confers the power to make rules. 
tion 9 (1) lays down— 

“The State Government may, by noti- 
fication in Official Gazette, make rules for 
the purpose of carrying into effect the pro- 
visions of this Act.” 


Sub-section (2) of Section 9 of the Act lays 
down-— 

“In particular, and without prejudice 
to the Bea of the foregoing power, 
such rules may provide for...... 7 
Clauses (a) to (f) of Sub-section (2) of 
Section 9 of the Act specify the subject- 
matter in respect of which rules can be 
framed under the Act, It has been con- 
tended that as the condition of air-condi- 
tioning is not one of the conditions in the 
Rules and clauses (a) to (£) cannot include 
in its scope air-conditioning also, so the 
imposition of the condition of air-condition- 
ing was ultra vires because when no such 

e can be framed then there can be no 
imposition of such a condition. In my 
opinion, this contention does not seem to 
be correct because under sub-section (1) of 
Section 9 of the Act the purpose of making 
the rules is to carry into effect the provi- 
sions of the Act. Sub-section (2) clearly 
lays down that the rules can be made in 
particular and without prejudice to the 
generality of the foregoing power. The 
State Government has got the powers to 
frame rules even on subjects which are not 
covered by clauses P to (f) and a condi- 
tion can be impose issue of general 
direction as has been done in these cases 
provided of ‘course that such a direction is 
not contrary or inconsistent with the rules. 


16. I will now take up the points 
which have been raised to the effect that 
such a direction is violative of the provi- 
sions of Articles 19 (1) (g) and 14 of the 
Constitution: of India. Article 19 of the 
Constitution lays down that all citizens 
have the right in respect of rights which 
have þeen mentioned in clauses (a) to (g) 
of the Article. The right has been confer- 
red under this Article on a citizen of India 
and there is no dispute on this point that 
the petitioners are citizens of India. We 
are concerned here with cl. (g) of this Article 
which lays down that all citizens have the 
right to practise any profession, or to carry 
on any occupation, trade or business. This 
has to be read along with sub-article (6) of 
Article 19 of the Constitution which lays 
down as follows:~— 


“(6) Nothing in sub-clause (g) of the 
said clause shall affect the operation of any 
existing law in so far as it imposes, or pre- 
vent the State from making any law im- 

osing, in the interests of the general pub- 
ic, reasonable restrictions on the exercise 
of the right conferred by the said sub- 
clause, and, in particular, nothing in the 
said sub-clause shall affect the operation of 
any existing law in so far as it relates to, 


Sec- 


426 Pat. [Prs. 16-17] _. Bhola Singh v. 


or prevent the State from making any law 
relating to,— 

(i) the professional or technical quali- 
fications necessary for practising any pro- 
fession or carrying on any occupation, trade 
or business, or 

(ii) the carrying on by the State, or 
by a corporation owned or controlled by 
the State, of any trade, business, industry 
or service, whether to the exclusion, com- 
plete or partial, of citizens or otherwise.” 
The right conferred on a citizen to carry 
on trade or business is, therefore, not an 
absolute right and it is subject to reasonable 
restrictions. Reasonable’ restrictions which 


can be imposed are. those which are ‘in’ the. 


interests of the general . public and are 
reasonable restrictions on exercise of ‘the 
|right conferred by the said sub-clause, Now 
in. these present cases admittedly the peti- 
tioners are holders of licences and they aré 


running Cinema houses and exhibiting films: 


in these Cinema houses from a very long 
time and they have been therefore, carry- 
ing on this business and their licences have 
been renewed from time to time, but with 
the condition that they should air-condition 
their houses. The imposition of this condi- 
tion has been challenged on the ground 
that apart from other ounds itis not 
feasible and -it is impossible and grossly un- 
fair. In these different writ petitions facts 
and figures relating to the data have been 
given to justify the contention that the. im- 
pon of such a condition is grossly un- 
air and of such a nature that it wculd 
penay mean their extinction from this 
usiness. I may. for the purpose of illus- 
tration refer here to paragraphs 13 and on- 
wards of the petition in C. W. ff. C. 
No. 410 of 1969 and for the proper appre- 
ciation of the points which have been rais- 
ed quote in extenso the facts and figures. 
The paragraphs may be thus quoted— |’ 

“18. That the following data will show 
that the requirement of the aur-conditioning 
of the cinema premises of the petitioner .in 
the existing State of circumstances would 
he not only unreasonable -but grossly un- 
air:— 


(a) The average net annual income of 
the petitioner (as can be gathered from the 
records of the Incomie-tax Department) 
would work out -to be about Rs. 25,000/- 
(Rupees ‘Twenty :five thousands) only per 
year, . cs 

(b) According to the letter of Voltas 
Ltd, the cost of the plant will be Rurees 
3,20,000/- (Ru ees three lacs twenty 
thousands) only (Rs. 2,92,000/- plus Rupees 
28,000/- as Sales -Tax approximately) A 
true copy of the letter of Voltas Ltd.. is 
annexed herewith marked and as An- 
mexure 9. 


(c) The electric energy consumed 
would be 125 units per running hour and 
. on calculation according to the Tariff of 
the Patna Electric Supply Co. Ltd., (for 
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air-conditioning) the monthly electric con 


sumption bill over running the air-condi- 
tioner would come to about Rs. 8,000/- 


(Rupees Eight Thousands) only i. e. Rupees 
96,000/- per year. Rs. 70,000/- (Rupees. 
Seventy Thousands) will be required for 
alterations and other Civil Works, in the 
building premises, Total investment will 
thus work out to be Rs. 8,90 lakhs. (Rupees 
Three lacs Ninety Thousands). The other 
maintenance cost such as salary of the 
staff, cost of Gas refilling and incidental 
and, miscellaneous charges like spare parts 
etc. would come to Rs. 45,000/- (Rupees 
Forty Five Thousands) only per year. 

o l That from the above details it 
is manifestly clear that the cost for air- 
conditioning the premises would be Rupees 
3,90,000/- (Rupees Three lacs Ninety 
Thousands) only (Rs. 8,20,000/-, Rupees 
70,000/-) and the yearly maintenance cost 
would be Rs. 1,41,000/- (Rupees one lac 
Forty one thousands) Rs. 96,000/- -+3 
Rs. 45,000/-) only. 

15. . That the asset of the petitioner 
as per balance-sheet of the Income Tax 


` 1967-68 is only Rs. 1,20,000/- (Rupees one 


lac Twenty thousands) only. 


16. That it is now absolutely clear 

that the income of the petitioner is Rupees 
25,000/- (Rupees Twenty five thousand): 
only per year approximately whereas the 
maintenance cost per year on air-condition- 
ing would be Rs. 1,41,000/-. (Rupees One 
Jac Forty one thousands) only. 
w OG That on enquiry by the Gov- 
ernment from Mr. Kuriyan, the then, Chief 
Engineer, Electricity Department, Bihar 
about the possibility of air-conditioning 
the cinema premises Mr. Kuriyan submitt- 
ed a report- vide his letter No, 1229 dated 
4-2-1958 showing the infeasibility cf air- 
conditioning the petitioners cinema i e, 
Regent Theatre. > . T 


18. That besides the facts men- 
tioned above it is also not. technically pos- 
sible . to; air-condition the existing cinema 
building of the petitioner owing to the: lack 
of space and also because considerable ad- 
ditions and alterations will have to be made 
in the existing. building entailing a consi- 
derable cost of several lakhs ‘whica the 
petitioner will be unable to meet. The re- 
sult would be that the petitioner will have 
to close the cinema business.” 


Ade Now in this- connection I may 
refer here to the counter-affidavits filed on 
behalf of the State in these writ petitions. 
In. all these writ petitions in the counter- 
affidavit it has been merely stated that the 
figures which have been mentioned in the 
petitions are not accepted as correct. fF 
may particularly refer here to paragraph 9 
of the counter-affidavit in ©. W. J. C: 
No. 410 of 1969 where it has been stated 
that the figures mentioned in para- 
graphs 18, 14 and 16 are not accepted- as 
correct. I may now refer here again to 
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paragraph 17 of the petition in C. W. J. C. 

o. 410 of 1969 hick has already been 
quoted above. In that paragraph it has 
been specifically stated that on enquiry by 
the Government from Myr. Kuriyan, the 
then, Chief Engineer, Flectricity Depart- 
ment, Bihar about the possibility of air- 
conditioning the cinema premises Mr. 
Kuriyan submitted a report vide his letter 
No. 1229 dated the 4th of February, 1958 
showing the infeasibility of air-conditioning 
the petitioners cinema, that is, the Regent 
Theatre. Paragraph 9 of the counter-af_i- 
davit to which I have referred above clear- 
ly shows that there was an assertion in res- 
pect of Para raphe 13, 14 and 16 and not 
in respect of paragraph 17. It has, there- 
fore, very rightly been urged that the State 
Government has not denied the statement 
as contained in paragraph 17 of the peti- 
tion that Mr. Kuriyan, who was the then 
Chief Engineer on enquiry had also report- 
ed that it was not feasible. The denial in 
these writ petitions is in a very vague 
manner because simply it has been stated 
that the figures are not accepted as_ correct. 
No counter figures have been supplied and 
no statement has also been made as to in 
what respect and what figures were not 
correct. There can be no dispute on this 
point that the proceedings under Art. 226 
of the Constitution are in the nature of 
Civil Proceedings and the averments in the 
petitions which have not been traversed 
must be taken to be admitted. I may 
refer in this connection to a similar view 
which has been taken in this respect in the 
case of Nitya Ranjan Bohidar v. The State, 
AIR 1962 Orissa 78. 


18. Now on the question whether 
the restriction can be rezarded as reason- 
able restriction and permissible under sub- 
Article 6 of Article 19 of the Constitution, 
I may refer to a decision in the case of 
Saghir Ahmad v. State of U. P., AIR 1954 
SC 728, where their Lordships in. para- 
graph 21 of their judgment were pleased 
to observe as follows:—- 


“Be that as it may although in our 
opinion the normal use of the word “res- 
triction” seems to be in the sense of ‘limi- 
tation’ and not ‘extinction’, we would on 
this occasion prefer not to express any final 
opinion on this matter.” 


And then further on in paragraph 22 their 
Lordships were pleased to observe— 


“As has been held by this Court in 
the case of AIR 1954 SC 220, whether the 
restrictions are reasonable or not would 
depend to a large extent on the nature of 
the trade and conditions prevalent in it.” 


In another decision of the Supreme Court in 


the case of State of Madras v. V. G. Row, 
(1952) 3 SCR 597 = (AIR 1952 SC 1986), 
where at p. 607, their Lordships were 
pleased to observe as fol-ows:— 


“It is important in this context to bear 
in mind that the test 


e 
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wherever prescribed, should be applied to 
each individual statute impugned, and no 
abstract standard, or general pattern of 
reasonableness can be laid down as appli- 
cable to all cases. The nature of the right 
alleged to have been infringed, the under- 
lying purpose of the restrictions imposed 
the extent and urgency of the evil sought 
to be remedied thereby, the disproportion 
of the imposition, the prevailing conditions 
at the time, should all enter into the judi- 
cial verdict.” 

It is also clear as has been decided in 
several decisions of the Supreme Court, 
such as, in the case of AIR 1954 SC 728, 
that there is undoubtedly a presumption in 
favour of the constitutionality of. a legisla- 
tion. But when the enactment on the face 
of it is found to violate a fundamental 
right guaranteed under Article 19 (1) (g) 
of the Constitution, it must be held to be 
invalid unless those who support the legis- 
lation can bring it within the purview of 
the exception laid down in clause (6) of 
the article. In the decision in the case of 
Vrajlal Manilal and Co. v. State of Madhya 
Pradesh, AIR 1970 SC 129, similar view 
was held that the burden is on those who 
seek that protection and not on the citizen 
to show that the restrictive enactment is 
invalid. I may also refer tc another deci- 
sion of the Supreme Court in the case of 
Khyerbari Tea Co. Ltd. v, State of Assam, 
AIR 1964 SC 925, where also the same 
view has been held. In these cases also 
the onus was on the State, that is, the res- 
pondents to prove by bringing materials on 
record to show that the restriction was 
reasonable and was not impossible and 
would not mean extinction of the business 
as pleaded by the petitioners. Mr. Katviar, 
learned Government Pleader in this connec- 
tion also contended that when the order 
is in the interests of general public, then it 
cannot be enquired into by the Court and 
relied in this respect on a decision in the 
case of Rasbihari Panda v. State of Orissa, 
AIR 1969 SC 1081, where in paragraph 16 
at page 1087, their Lordships observed that 
Section 10 leaves the method of sale or 
disposal of Kendu leaves to the Government 
as they think fit and that the action of the 
Government if conceived and executea in 
the interest of the general public it is not 
open to judicial scrutiny. In my opinion, 
the facts were distinguishable from the pre- 
sent facts because it related to the sale of 
Kendu leaves and the observations, there- 
fore, cannot apply on all fours to the pre- 
sent writ petitions. 

19. ‘Now with regard to the in- 
fringement of Article 14, that is to say, 
whether the imposition of this condition is 
discriminatory, it has been urged as I have 
already pointed above that according to 
the petitioners there has been a discrimina- 
tion inasmuch as, that such a condition has 
not been imposed on other Cinema houses. 
It has been urged on behalf of the State 
that there has been reasonable classifica- 
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tion because these Cinema houses being 
situated in the mertopolis of Patna cannot 
be treated on the same footing as other 
Cinema houses which are outside the me- 
tropolis and in less thickly populated area. 
It was also submitted that these Cinema 
houses have got high rate of tickets. I: may 
also refer here again to the observations of 
their Lordships of the Division Bench of 
this Court in M. J, C. No. 678 of 1954 
(Pat), where their- Lordships were pleased 
to observe as follows:— ; 


“As regards the condition about takin 
steps for air-conditioning the entire ha 
also, on the. materials available before me, 
I cannot say that this is an unreasonable 
restriction. Patna is the premier city of the 
State of Bihar and the requirement about 
air-conditioning of cinema halls in that city 
cannot prima’ facie be held to be unreason- 
able. Doubtless if the petitioner had furnish- 
ed some materials-to show his present 
assets, the net income of the Theatre, the 
cost of fitting of the air-conditioning unit 
and other particulars, the Court might be 
in a position to examine whether this bur- 
den is . of such an onerous nature as to 
amount: to unreasonable restriction.” 


Article 14 of the Constitution no doubt for- 
bids class Peni but it does not forbid 


reasonable classification and I may in this. 


connection refer here to the principles 
which have been laid down in the case of 
Ram Krishna Dalmia v. S. R. Tendolkar, 
AIR 1958 SC 538. I may also refer here 
to a decision of the Supreme Court in the 
case of Moti Das v. S. P. Sahi, AIR 1959 
SC 942, where their Lordships were. pleased 
to hold that it is now well settled that 
while Article 14 forbids class ERER it 
does not forbid reasonable classification for 
the purposes `of legislation, and in order 
to pass the test of permissible classifica- 
tion, two conditions must be fulfilled; 
namely (1) that the classification must be 
founded on an intelligible ‘differentia which 
distinguishes persons or things that are 
srouped together from others left out of 

e group and (2) that that differentia must 
have a rational relation -to the object 
sought to be achieved by the statute in 
question. The classification may be found- 
ed on different bases such as, geographical 
or according to objects or occupations and 
the like, This will show that geographical 
basis can be taken: into consideration as in 
these cases the locality where a particular 
cinema is situated. 


20. The facts which I have stated 
above would, therefore, clearly show. that 
‘\the question whether there has been a 
reasonable restriction or not would depend 
on the facts and circumstances of each in- 
dividual cases which have to be decided on 
the merits. Here in these cases the 
materials which have been supplied prima 
facie would show that it would be un- 
reasonable in the sense that it may mean 
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tion to air-condition the 


A. I. R. 


the extinction of the business, if they can- 
not comply with this condition. The de- 
nial has been in a vague manner, but at 
the same time we have also to take into 
consideration the supplementary counter- 
affidavit which has been filed on behalf of 
the State and to which reference has also 
been made. Now in the supplementary 
counter-afhdavit, vide paragraph 4 and on- 
wards it has: been stated that the District 
Magistrate, Patna by his letter No. 1759 
dated the 12th of May, 1969, informed all 
the six Cinema houses that it has been de- 
cided to. set up a Committee to examine 
feasibility of the air-conditioning the exist- 
ing halls as also its financial implications. 
The Government of Bihar by its letter 
No. 1706 dated the 28th of July, 1969, re- 
quested the Branch Secretary Eastern India 
Motion Picture Association, Patna to name 
one of the representatives of the Cinema 
houses in question who will be placed in 
the proposed Committee. It has been fur- 
ther stated that the association replied and 
informed that Shri D. Pramanick, Secretray 
of the said Association will represent the 
Committee on behalf of the Cinema trade 
and Shri B. K, Sinha Veena: Threatre, Patna 
will assist him on behalf .of the Cinema 
houses at Patna. . The aforesaid Committee 
was constituted of the members- as fol 
lows:— 7 

1. Secretary to Government Finance’ 
Department-Chairman. : 

2. Chief Engineer, Electricity Board- 
Member. l 

8. Shri D. Pramanick, - Secretary, 
E. I. M. P. A.-Member (Shri B. K. Sinha, 
Veena Theatre, Patna, to assist Shri D. 
Pramanick). 


In paragraph 7 of the supplementary coun- 


ter-affidavit it has been stated that the Gom- 
mittee has concluded its labours and the 
Government is expecting report at an early 
date. In paragraph 8 it was stated that a 
final decision will be taken on receipt of 
the said report of the Committee and, there- 
fore, the licences of all -the Cinema houses 
of Patna have been extended upto the 30th 
of April, 1972. It also appears from para- 
graph 9-that the Government by a fetter 
No. 850 P. G. dated the 18th of Febru- 
ary, 1970 enquired from the -Managing. 
Director, State Financial Corporation, Patna 
and the Agent, State Bank of India, Patna 
as to whether loan would be advanced for 
air-conditioning the Cinema houses. at 
Patna. The copy of the letter and the re- 
plies have also been annexed to the sup- 
plementary counter-affdavit. The fact that 
the Government has written letters to them 
also shows that the Government on`recon- 
sideration of the whole situation has not 
yet given a final decision and the Govern- 


ment very rightly indeed has also been ex- . 
ploring the means if there is the possibility 
of affording funds financially in the matter 


so that the petitioners may be in a posi- 


inema houses. J 
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do not want to express any final opinion -in 
this respect, but I think if the Government 
really gives reasonable terms such as 
cans on easy instalments then the peti- 
tioners should not have any justifiable 
grievance. i À ; 


21. Supplementary affidavits in re- 
ply were filed on behalf of the petitioners 


and it was stated that the Committee 
reading the question of air-condition- 
ing the Cinema’ houses at Patna has 


become incomplete since about the end of 
1970 due to non-filling up of the vacancy 
caused by the departure of Shri B. N. 
Ojha, the then Chief Engineer of the Bihar 
State Electricity Board to Delhi on assign- 
ment under the Central Govt. Further it 
has' also been stated that the Committee 
which was constituted in July, 1969 was 
required to report about the question of 
air-conditioning’ of Cinema Houses of Patna 
and other allied matters within three 
months and that the pericd was further ex- 
tended by another three months only and 
after that it became defunct and that the 
Committee has not submitted any report 
and the subsequent action of the Govern- 
ment in regard to the question of air-condi- 
tioning of the Cinema houses would show 
that the Committee became defunct. From 
the supplementary counter-affidavit it also 
oes appear that the Government had cons- 
tituted a Committee, but according to the 
etitioners this Committee has become de- 

net. The position,- therefore, is as sub- 
mitted by the learned Government Pleader 
that the Government on reconsideration of 
the matter and on second thought has not 
taken a final decision whether this condi- 
tion of air-conditioning the Cinema houses 
should be a condition precedent to the re- 
newal of the licences. This means that no 
permanent restraint on the State Govern- 
ment is necessary because it has not taken 
any final decision. I think that the atti- 
tude of the State Government has been 
very reasonable indeed. All complicated 
questions connected with facts and figures, 
feasibility, practicability on financial position, 
recurring expenses etc. which are 
so . many which cannot be enu- 
merated have to -be considered 
and I think. that in such circums- 
tances, the proper order in the cases should 
be that I should not express any final opi- 
nion one way or the other whether this res- 
triction which has been imposed is reason- 
able or not. This question be left open 
but with this limitation that the Govern- 
ment will take a final decision in the matter 
either. on submission of the report of the 
Committee which has been appointed and 
fully going into the report and the pro and 
cons of the matter and if the Committee 
has not been able to function for one 
reason or the other on the constitution of 
‘a suitable Committee to go into the ques- 
tion and then to take final decision in the 
matter and that pending such final deci- 
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sion the licences of the petitioners will be 
renewed provided they comply with all the 
requirements and conditions other than the 
air-conditioning of the Cinema premises. 
22. In the result, the applications 
are allowed on the lines indicated above, 
but since this stand has been taken by the 
State although at a very late stage of the 
cases and in view of the circumstances of 
the case, I would make no order for costs, 
P. K..BANERJI, J:— 23. I agree. 


Order accordingly, 
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Devi Kant Mishra and others, Appel- 
lants v. Shri Kant Pathak and others, Res- 
pondents. 


A. F. O. O. No. 78 of 1969, D/- 21- 
12-1971, from order of A. K. Ismaili, Sub- 
J., Ist Court, Arrah, D/- 18-2-1969. 


(A) Limitation Act (1963), Art. 136 — 
Execution of decree — Starting point of 
limitation — Date of decree is the date of 
judgment and not the date on which the 
final decree was actually drawn. AIR 1924 
Cal 351, Foll; AIR 1945 Pat 482, Dist. 

i (Para 4) 

(B) C. P. C. (1908), S. 11 — Cons- 
tructive res judicata — Principles of — 
Execution of. decree — Order of the exe- 
cuting Court vacating stay of execution 
passed, on receipt of the order of High 
Court in a suit for setting aside the de- 
cree, without. application of its mind on the 
question of executability of decree either 
directly or by necessary implication — Ob- 
jection to the execution of decree not barr- 


ed by the principles of constructive res 
judicata, . (Para 6) 
Cases Referred: Chronological Paras 


AIR 1962 Pat 72 = 1962 BLĪR 110 
(FB), Baijnath Prasad Sah v, Ram- 
phal Sahni 

AIR 1950 Pat 524 = ILR 29 Pat 
600, Hakim Mohd. Idris v. Mohd. 
Kabir 

AIR 1945 Pat 482 = ILR 24 Pat 
427, Raghubir Sahu v. Ajodhya 


Sahu 
AIR 1942 Pat 410 = 23 Pat LT 202, 
obd, Sadique Mian v. Mahabir 


ao 
AIR 1924 Cal 351 = 72 Ind Cas 646, 
Kishori Mohan Pal v. Provash Chandra 
(1881) 8. Ind App 123 = ILR 8 Cal 
öl (PC), Mungul Pershad Dichit v. 
Grija Kant Lahiri Chowdhry 


Thakur Prasad and Rajani Kant Cho- 
dhary, for Appellants; J. C. Sinha and Par- 
manand Sharan Sinha, for Respondents. 

JODGMENT:— This miscellaneous 


appeal is .directed against the order of the 
Ist Subordinate Judge, Arrah, allowing 


BP/EP/A746/72/YPP 
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miscellaneous case No. 105 of 1968. By of the execution case put up. The order 
this order the learned Subordinate Judge staying the entire execution case is vacat- 


held that the execution case, being execu- 
tion case No. 170 of 1965, was barred by 
time, 


2. The relevant facts may be stat- 
ed. Title suit No. 25 of 1944 was filed for 
partition of the suit properties by the ap- 

ellants who were plaintiffs in the suit, On 
15th January, 1946 a .compromise decree 
was passed. This compromise decree not 
only defined the shares of the parties but 
on the basis of the compromise petition 
made allotment of specific properties to the 
different parties. No er step appears 
to have been taken for a long time. On 
97th July, 1965 defendant No. 6 filed an 
application for preparation of the final de- 
cree. Non-judicial stamp was filed on 14th 
August, 1965. -On 28th August, 1965 the 
final decree was signed: The final decree 
ives the date of decree as 15th January, 
946. Execution case No. 170 of 1965 
was filed on 14th December, 1965 by the 
laintiffs. Notice under Order XXI, 

ule 22 of the Code of -Civil Procedure 
was served. Shrikant Pathak appeared and 
filed a petition praying for stay of the exe- 
cution case till the disposal of miscellane- 
ous case No. 71 of 1965. This miscellane- 
ous case was filed by Shrikant Pathak and 
others under Order IX, Rule 18 of the 
Code of Civil Procedure for .setting aside 
what was termed -as ex parte decree. The 
application for stay was rejected on 15th 
September, 1966. On the rejection of this 
application, an application was filed pray- 
ing for time in order to bring stay order 
from the High Court. On the same date 
the decree-holders filed an application pray- 
ing for an order for issue of delivery of 
ossession. The learned Subordinate Judge 
Rirected that an affidavit should be filed by 
the judgment-debtor stating that he is mov- 
ing the High Court for stay. Subsequent- 
ly he granted time in order to enable the 
judgment-debtor to obtain order of stay 
from the High Court, On 12th October, 
1966 an order of interim stay passed by 
the High Court in First Appeal No. 407 of 
1965 was received. This order stayed the 
-execution case, except in respect of cost. 
The learned Subordinate Judge, therefore, 
ordered the execution proceeding to be 
stayed. The matter remained pending for 
a lone time. The final order of the High 
Court dated 22nd August, 1968 passed in 
the aforesaid First appeal was received by 
the learned Subordinate Judge on 26th 
August, 1968 which was not the date fix- 
ed in the execution case. On that date, 
ie., 26th August, 1968 the following order 
was passed: 


“Copy of order No. 88 dated 22nd 
August, 1968 passed in F.A. No. 407/65 
received today from the Honble High 
Court, Patna, under Memo No, 7482 dated 
23rd August, 1968 vacating the stay order 


ed subject to this condition that no deli- 
very of possession of the house mentioned 
in the order will be given. The execution 
case will proceed with regard to agricul- 
tural lands and cost, Decree-holder to 
take further steps by the date fixed. In- 


form. 


On the next date which was the date 
fixed in the execution case, the Court 
below directed the decree-holders to com- 
ply with the order quoted above by 19th 
September, 1968 which was extended later 
to 14th November, 1968. On 14th Nov- 
ember, 1968 the decree-holders filed the 
proces fee only. The Court, therefore, 
irected them to file other requisites on 
26th November, 1968 and adjourned the 
case for that date for further orders. On 
16th November, 1968 an objection under 
Section 47 of the Code of Civil Procedure 
was filed by Devikant Mishra and others 
objecting to the executability of the decree 
on the- ground of limitation giving rise to 
Misc. Case 105 of 1968. After hearing 
the parties, the Court below, as already 
mentioned, has allowed this miscellaneous 
case. The plaintiffs have, therefore, filed 
this miscellaneous appeal in this Court. 


3. Two contentions have been rais- 
ed on behalf of the appellants by Mr. 
Thakur Prasad.. Firstly, he contended that 
the execution petition was not barred by 
limitation and, secondly, he urged that the 
objection to the executability of the decree 
was barred by the principles of construc- 
tive res judicata. This, he says, is because 
of the order dated 26th August, 1968 
which, according to the learned counsel, 
amounts to an implied adjudication that 
the decree was executable. ' 


4, The’ first contention, as noted 
above, cannot be: accepted. A decision of 
the Calcutta High Court in the case of 
Kishori Mohan Pal v, Provash Chandra, 
AIR 1924 Cal 351 is directly on this point, 
In that case a decree in`a partition suit 
was passed in the year 1914 but as there 
was delay in the filing of stamp duty, the 
decree was drawn- up in 1920. An appli- 
cation for execution of the decree was fl- 
ed the same year. It was held that the 
decree was of the. year 1914 when the judg- 
ment’ was pronounced, and the fact. that 
the decree was actually drawn up later 
would not affect the date of the decree. 
Such is the position. in this case as well. 
Here also, on 25th ponin, 1946 the 
judgment was delivered allotting specific 
portions of the suit. properties to different 
arties. The date of decree will, there- 
ore, be 25th January, 1946 and not 28th 
August, 1965 when the decree was actually 
drawn up. If that is so, the conclusion 
of the Court below that the decree was 
barred by limitation cannot be said to be 
erroneous. The Calcutta case referred to 
above has: been approved by this Court in 
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the case of Hakim Mohd. Idris v. Mohd. 
Kabir, AIR 1950 Pat 524 as also in the 
case of Mohd. Sadique Mian v. Mahabir 
Sao, AIR 1942 Pat 410. ; 


5. Learned counsel for the appel- 
lants relied on a Bench decision of ' this 
Court in Raghubir Sahu v. Ajodhya Sahu, 
AIR 1945 Pat 482. This decision, in my 
view, does not help the appellants. In 
that case a decree was passed on compro- 
mise. By that compromise, properties 
were allotted to the shere of each party 
and those properties were specified and 
schedule of properties allotted to each were 
appended to the compromise petition. In 
those circumstances it was held that the 
decree that was passed was not really a 
preliminary decree but a final decree. It 
was further held that there was no- time 
limit prescribed for the engrossment of the 
partition decree on stamp of requisite value. 
Mere delay, therefore, in engrossment of 
the decree on stamped paper did not effect 
the right of the parties in respect of the 
properties though changes might have 
taken place in regard tc the properties 
since the decree had beer made. If at all, 
this case helps the respondents. I have 
already indicated that the compromise in 
the present case was not in respect of the 
specification of share to which the parties 
to the partition suit were entitled but by 
the compromise arrived therein, specific 
properties were allotted to the various par- 
ties. This being the position, the date of 
the decree in this case has been rightly 
taken to be 25th January, 1946. 


6. I will now dzal with the con- 
tention relating to the applicability of the 
principles of constructive res judicata to 
the present execution proceeding. In this 
connection, I may refer to two cases relied 
upon by both the parties, and they. are 
(i) Mungul Pershad Dichit v. Grija Kant 
Lahiri Chowdhry, (1881) 8 Ind App 128 
(PC) and (ii) Baijnath Prasad Sah v. Ram- 
phal Sahni, ATR 1962 Pat 72 (FB). - In 
Mungul Prasad Dichit’s case- the executing 
Court had made an order that attachment 
should issue. This was held by the Judi- 
cial Committee to amount to an implied 
adjudication that the decree under execu- 
tion was executable. In Baijnath Prasad 
Sah’s case, the holding of sale and con- 
firmation thereof was held to amount to 
an implied adjudication that there was no 
impediment to the executability of the 
decree. The principle, therefore, is not in 
dispute. What has to be seen and ega- 
mined in this case is whether there has 
been any order passed, which would 
amount to holga that there was either 
express or implied adjudication regardin 
' executability of the decree. The facts o 
the present case have, therefore, to be re- 
examined in the light. of the principle just 
enunciated, I have alreedy mentioned the 
relevant facts in the preceding paragraphs 
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of this Beatie When respondent No. 1 
appeared in the execution case on 2st 
April, 1966 he filed an application for stay 
of the execution case till tke disposal of 
Miscellaneous Case No, 71 of 1965. This 
application was rejected on 15th Septem- 
ber, 1966. On that very day there was a 
prayer for issue of delivery of possession. 
Respondent No. 1. filed an application pray- 
ing for time in order to enable. him to 
bring stay order from the High Court. 
This prayer was allowed. Subsequently, 
the order of the High Court in F.A. No. 
407 of 1965 was received on 12th Octo- 
ber, 1966 intimating that further proceed- 
ings in the execution case should be stay- 
ed, ant in respect of the decree for cost. 
In compliance of this order of the. High 
Court the executing Court ordered the 
execution proceeding to be stayed. After 
numerous adjournments the order of the 
High Court was received on 26th August, 
1968. This order modified the previous 
order of the High Court which I have al- 
ready mentioned. The concluding portion 
of the order of the High Court may be 
quoted: 


“In these circumstances there is no 
reasonable cause for staying the entire exe- 
cution case and we, therefore, vacate the 
order passed by the Registrar except that 

e house mentioned in the order will not 
be taken possession of by respondents 1 to 
8. The execution for the agricultural, land 
should proceed.” 


The order- passed: by the executing Court 
on receipt of the aforesaid order of the 
High Court has to be read and understood 
in the light of the order already quoted. 
The High Court modified the previous 
order by staying the execution of the de- 
cree only in respect of the house and per- 
mitted the execution in respect of agricul- 
tural land. It may also be stated that exe- 
cution in respect of the decree for cost had 
not been stayed earlier. The order passed 
by the learned Subordinate Judge on 26th 
August, 1968 on receipt of the order of 
the High Court, therefore, appears to be in 
compliance or erance cf the order of 
the High Court in the stay matter. This 
conclusion is fortified by the fact that 26th 
August, 1968 on which date the order 
mentioned above was passed by the execut- 
ing Court, was not the date fixed earlier 
in .the execution case, rather it was 9th 
September, 1968 which was the date fixed 
in the case and that is why the Court 
directed that information of the order being 
passed on 26th August, 1958 should be 
iven to the parties. The argument of 
earned counsel for the appellants would 
have been correct provided the order dated 
26th August, 1968 could be interpreted to 
be an order on application of the mind by 
the Court on the question of executability 
of the decree either directly or by neces- 
sary implication. Taking the totality of 
circumstances into consideration, it appears 
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that this order was passed’ only in compli- 
ance and furtherance of the order of the 
High Court-and in modification of the ear- 
lier order regarding stay. This order was 
not even an implied adjudication by 
executing ‘Court on the question of exe- 
cutability of the decree. I am, therefore, 
not able to accept even the second conten- 
tion raised on behalf of the appellants. 


7. In the result, this miscellaneous 
appeal is dismissed but without costs. ` 
Appeal dismissed. 
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SHAMBHU PRASAD SINGH AND ` 

KANHATYAJL, JJ- 0. 

Satya Narain Prasad, Appellant -v. 
Adya Prasad Singh, Respondent. 

‘A. F. O. D. No. 220 of 1965, D/- 
9-12-1971, from order of Satyendra Prasad 
Sinha, Addl, S. J.. .Motihari, D/- 27-2- 
1965. 2 l 
© T. P. Act (1882), Ss. 58, 67 — Ano- 
malous mortgage — Decree for sale of 
mortgaged property can be passed. `. - 

In cases where there is a mortgage 

urporting. to be an usufructuary one. and 
here is also a lease back the question whe- 
ther it is: usufructuary pure and ‘simple or 
not has to be decided with reference to 
the facts of each case. (Para 9) 

Where the mortgagor agreed to. put 
the mortgagee in possession of the lan 
and to execute a Rehan Bond for the ‘sum 
received and to pay a particular sum in lieu 
of interest and he agreed to execute Hunda 
for the same fixing the due date for . pay- 
ment and it was found that the mortgagor 


received the mortgage amount and execut- 


ed a Rehan Bond and a Hunda in favour 
of the mortgagee. 

Held that on the pleadings. of the .par- 
ties themselves, it could be held that the 
mortgage and the lease back to the mort- 
gagor were parts of the same transaction 
an intention of the parties to the transac- 
tion was that the mortgagee should not get 
possession. of the mortgage properties but 
wo only get’ interest on the.amount ad- 
vanced by him at stipulated rate every year 
and the mortgage and the lease back’ was 
nothing but merely ‘a device to ensure 
regular payment of the interest. 
transaction. cannot be held to be an usu- 
fructuary mortgage but was. an anomalous 
mortgage. There being no covenant to 
the contrary `a decree for sale of the mort- 
gaged property could be passed in accord- 
ance with provision of Section 67.- 

oe (Para 11) 
Cases Referred: Chronological Paras 
AIR 1971 SC 810 = (1970) 3 SCR 


724, Mathuralal v. Kesharbai 
CP/DP/B917/72/BNP 


10, 11 


Satya Narain v. Adya Prasad (S. P. Singh J.) 


the | 


- another 


Such: a` 


A. I. R 
AIR 1968 Pat 222 .= ILR 46 Pat 


< 1202, Smt. Savitri Devi v. Smt. 
Beni Devi 9, IT 
AIR 1967 Pat 423 = 1967 BLJR 


445 (FB), Jichhu Ram v. Pearey 

Pasi 14 
AIR 1964 SC 1810 = 1964-7 SCR 

831, Gurubux Singh v. Bhooralal 14 
AIR 1968 Raj 69 = 1962 Raj LW 

564, Lalchand v. Nenuram 10 


AIR 1944 Pat 5 = ILR 22 Pat 320, 
Umeshwar Prasad Sinha v. Dwarika 


Prasad 9, 10 
AIR 1933 PC 178. = 60 Ind App 
. 278, K. S. Mian Feroz Shah v. 
‘Sonbat Khan 8 
AIR 1927 PC 82 = 54 Ind App 68, | 
' Panaganti .Ramarayanimgar v: 
Govinda Krishna 9 
Arun Chandra Mitra, for Appellant; 
S. Mustafi, for Respondent, 
SHAMBHU PRASAD SINGH, Jf]. :— 


This appeal by the defendant is directed 
against a preliminary decree for sale in a 
mortgage suit. 


so ame On 2st July, 1949, the appel- 

lant executed a Rehan deed (Ext. 2) for 
Rs. 6,000 (six thousand) in favour of the 
plaintiff respondent. The deed was for 
one year expiring on 80th of‘ Baisakh 1857 
Fs. equivalent to 18th May, 1950. It 
was stipulated that the mortgagor would 
be entitled to.redeem the ` mortgage by 
payment of the entire mortgage money on 
the said date or at the end: of the: month 
of Baisakh of any of the years following. 
On. 25th ity. 1949, the appellant executed 
ocument known as . Hunda in 

favour of the respondent. The term of 
this Hunda was also to expire on the 13th 
May, 1950 and the appellant was to pay 
a sum of Rs. 720 as. rent to the respon- 
dent. for his possession ‘of the mortgaged 
propery hs that period. The appel- 
ant paia Hunda rent up to 1360 Fs. After 
he fell- in arrears in respect- of 1861 and 
1862 Fs. the respondent instituted a suit 
against - the’ appo ani for recovery of the 
Hunda rent: of the aforesaid two years. 
Both the ‘courts below took the view that 
the Rehan and the Hunda formed part of 
the same transaction and as such no decree 
for rent: could be passed but they grant- 
ed a decree for interest @ 9% per annum, 
that is to say, Rs. 540 per year on the prin- 
cipal sum of Rs. 6,000 in favour of the 
respondent. The appellant then preferred 
a second appeal. It was © numbered as 
757 of 1959. The appeal was allowed on: 
the ground that the suit for realisation of 
Hunda rént was not maintainable and the 
decree passed by the courts below on the 
footing. that the decree for realisation of. 
interest only could be passed was bad. 
Thereafter the respondent instituted the 
fesent suit claiming a mortgage decree 

or Rs. 10,838, 6,000 being the principal, 
and 4888 interest from 1861 Fs. till the 
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date of the institution of the’ suit @ 9% 
per annum with a directicn for sale of the 
mortgage prope for realisation of the 
said decree. In the alterrative the respon- 
dent also claimed relief for recovery o 
Khas possession over the mortgaged land 
together -with the past and future mesne 
profits. According to the respondent the 
transaction in question was a casual ad- 
vance made by him to accommodate his 
friend, the appellant. 


3. The appellant in his 

statement aduiitted the advance of 
money to him on the basis of exhibit 2, 
but his defence was that the suit was not 
maintainable being barred under the pro- 
visions of Section 4 of the Bihar Money 
Lenders Act and by the law of limitation. 
He denied that he was a friend of the 
appellant and the transaction in question 
was a casual advance by the respondent to 
accommodate him. According to him the 
respondent owas a professional money 
lender and had no money lending licence 
on the date of the advance. The money 
was not advanced by th2 respondent but 
by the joint family of which Ambika Singh, 
the father of the respondent was the Karta 
and as he was not made a party to the 
suit it was bad for his non-joinder. He 
claimed that the suit was barred under ‘the 
provisions of Order 2, Rule 2 of the Code 
of Civil Procedure. His zase further was 
that out of the mortgaged money a sum of 
Rs, 3,500 was adjusted towards the consi- 
deration of a sale deed, exhibit “1” dated 
the 10th of August, 1951, which he and 
his wife executed in favour of the joint 
family in the name of ths son of the res- 
ondent and that he further paid in cash 
Bs. 612/8/- and Rs. 65 on two different 
occasions to the father of the respondent. 
A schedule was appended to the written 
statement, according to which only a sum 
of Rs. 3698/14/- was due from the app 
lant on the basis of the mortgage deed. 


4. The Court below held that 
there was no separation between the res- 
ondent and his father and the father of 
e respondent was the Earta of the joint 
family but it further found that the amount 
of loan under Rehan deed was advanced 
by the respondent and the- loan had 
nothing to do with the ‘oint family. It 
accepted the case of the respondent that 
the loan advanced was a casual one and 
as such the suit for its realisation was not 
hit by Section 4 of the Bihar Money Lend- 
ers Act. It also negatived the fleas of 
payment, bar under Order 2, Rule 2 of the 
Code of Civil Procedure end the limitation 
set, up by the appellant. It accordingly 
decreed the suit for the principal amount 
with interest @ 9% per annum from the 
date of the execution of the Zarpeshgi deed 
till the date of the preliminary decree. It 
further directed that thers would be no 
order for future interest. 
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5. In the appeal, the appellant has 
challenged the ane of the Court below, 
which ate against him. The respondent 
has filed a cross-objection orig et that 
part of the decree of the Court below by 
which it has refused future interest. 

i Mr. Mitra, learned counsel for 
the appellant, has urged the folowing 
points in support of the appeal:— 

(i) The transaction being an usufruc- 
tuary mortgage no decree for sale could be 
passed under Section 67 of the Transfer of 
Property Act; 

(ii) Even if such a decree could be 


‘passed, as the respondent never came in 


poser of the mortgaged 
imitation was to be counted from the date 
of the mortgage deed and not from the 
due date and as such the suit was barred. 

(iii) The claim for money decree under 
Section 68 of the Transfer of Property Act 
was also barred by limitation; 

(iv) The suit was barred by Order 2, 
Rule 2 of the Code of Civil Procedure as 
the cause of action for the present suit and 
of the suit for Hunda rent for the years 
1361 and 1862 Fs. was the same: 

(v) As the money was advanced by 
the joint family which had money lending 
business and no licence for money lending 
has been produced the suit is barred by 
ie 4 of the Bihar Money Lenders 

ct 


roperty the 


(vi) The Court below has erred in re- 
jecting the plea of payment; 

(vii) The respondent having claimed 
interest only from 1861 Fs. the Court be- 
low has erred in ordering a decree for inte- 
rest in his favour from the date of the exe- 
cution of the mortgage deed; 

(viii) No decree for interest for the 
years 1861 and 1862 Fs. could be passed 


‘in favour of the respondent as his earlier 


suit in respect thereof was dismissed. 


7. Mr. S, Mustafi, appearing on 
behalf of the respondent has submitted 
that there was no substance in any of the 
contentions of Mr. Mitra. In support of 
the cross-objection he has contended that 
the Court below ought to have passed a 
decree for future interest at the bond rate 
till the date of the drawing of the final 
decree and at a rate which appeared 
reasonable to it till its realisation. 


8. I propose to take up first the 
points urged by Mr. Mitra in seriatim. 
The question whether a decree for sale can 
be passed in favour of the respondent or 
not depends on the decision of the question 
whether the mortgage in his favour is an 
usufructuary or an anomalous mortgage. 
Mr. Mitra had to concede that if the mort- 
gage was an anomalous mortgage, a decree 
or sale could be passed in favour of the 
respondent. In support of his contention 
that the mortgage exhibit ‘Y was an usu- 
fructuary mortgage and not anomalous 

tan: he has placed strong reliance on 
the decision of Judicial Committee in K. S. 
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Mian Feroz Shah v. Sohbat Khan, AIR 
1933 PC 178. In that case a mortgage 
executed by A in favour of B. was for a 
term of 10 years and was in form a mort- 
gage with possession. Possession was not 
in fact taken by the mortgage, but by a 
second document of even date, the mort- 
gage-land was leased to A for the same 
term at a rent which may be taken to re- 
present yearly in the Government records 
on the basis of the mortgage in the names 
of the mortgagees. It was contended be- 
fore their Lordships of the Judicial Com- 


mittee that there had been previous trans-. 


actions between the parties of similar 
character and from that it could be shown 
that the mortgage was in reality a simple 
mortgage according to the intention of the 
parties. It was held that evidence to show 
that the mortgage was in reality a simple 
mortgage according to the intention of the 
parties was inadmissible under Section 92 
of the Evidence Act and no presumption 
could be drawn from previous transactions. 
On the facts of that case it was further 
held that their Lordships found no reason 
to construe the mortgage as other than a 
ossessory mortgage and the term of the 
ease having expired, the appellant was en- 
titled to possession. It was observed that 
the reality of a transaction that it was a 
OR mortgage was supported by the 
act of the mutation of e mortgagee’s 
name in the Government records. 


9. At this stage it may be neces- 
sary to refer to another decision of their 
Lordships of the Judicial Commitee in 
P. Ramarayanimgar v. Govinda Krishna, 
AIR 1927 PC 82, which was relied upon 


by learned counsel for the respondent. In‘ 


that case the deed for redemption of which 
the suit was brought 
deed of ‘mortgage with possession’ of im- 
movable properties described in four sche- 
dules for a sum of eleven lakhs of rupees 
with certain rate of interest to be recover- 
ed from the rents and profits. If the 
money was not paid by a certain date, the 
entire amount then due was to carry inte- 
rest at 1% per mensem. At the same time 
another deed called a counterpart lease was 
executed by which the mortgagor took a 
lease from the mores ee of the properties 
of one of the Sche ales for the mortgage 
period. The lessee was to pay a fixed 
yearly rent which was equivalent to inte- 
rest at the stipulated rate on 2% lakhs of 
rupees. There were three mortgage de- 
crees for this amount of 2% lakhs of rupees 
against the properties of that schedule and 
the mortgage deed recited that the amount 
of money was taken for payment of those 
decrees. In default of payment of the 
rent reserved, the amount was to be re 
covered from the income of- the Izara vil- 
lages and by means of the lessees other 
properties besides the properties which 
were mortgaged with possession. It was 
held that the mortgage was an anomalous 
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urported to be a- 


A. I.R 


mortgage or at least a combination of simple 
mortgage and an usufructuary mortgage. 
Mr. Mitra has attempted to distinguish this 
decision on the ground that in the deed 
there was also a recital that in default of 
payment of the rent reserved the amount 
could be recovered also from the other 
properties which were not mortgaged of 


the mortgagor. In cases where there is a 
mortgage purporting to be a usufructuary 
one and there is also a lease back the 


question whether it is usufructuary pure 
and simple or not has to be decided with 
reference to the facts of. each case. It has 
been observed in Umeshwar Prasad Sinha 
v. Dwarika Prasad, ATR 1944 Pat 5 that 
no hard and fast rule can be laid down for 
determining the question as to whether 
apparently separate transactions are or not 
parts of a single transaction and that each 
case must be judged on its own facts as 
disclosed in the transactions between the 
parties, evidenced by one or more than 
one documents. It was further observed 
at—— . 
“,..-But one test may generally be 
applied to enable the Court to say that 
e two documents form part of one and 
the same transaction, where it appears on 
a reasonable construction ‘of the documents 
that the prop es were given in security 
not only for the principal amount secured 
under the sudhbharna (usufructuary mort- 
gage) bond but also for the interest accru- 
ing en. In other words, where the 
Court finds that though the documents 
have taken the shape firstly, of a mere usu- 
ctuary mortgage bond, the mortgaged 
properties, but in reality the second docu- 
ment whereby possession is purported to 
be given back to the mortgagor is merely 
a device to ensure regular payment of the 
interest, which also is secured on the same 
mortgaged properties, it may generally be 
rp that they are parts of the same transac- 
Olea cs4:4 i 


In another decision of this Court in Smi 
Savitri Devi v. Smt. Beni Devi, AIR 1968 
Pat 222 a transaction where there was an 
usufructuary a in form and a lease 
back was held to be an anomalous mort- 
gage. A large number of authorities on 
the question have been discussed in that 
judgment. 


10. It was contended by Mr. Mitra 
that the view taken this High Court in 
Umeshwar Prasad Sinha’s case, AIR 1944 
Pat 5 and other cases following it have 
been overruled by the Supreme Court and 
not found correct in Mathuralal v. Keshar 
Bai, AIR 1971 SC 810. Learned counsel is 
not correct in his submission that the deci- 
sion of this Court in Umeshwar: Prasad 
Sinha’s case and other decisions following it 
have not been overruled or dissented from 
by the Supreme Court on the question of 
the nature of the mortgage. The Supreme 
Court has merely laid down that in cases 
of a mortgage and lease back separate 
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suit for the rent due under the lease 
ig maintainable. The view taken by this 
Court in the aforesaid decision can be said 
to have been overruled by the Supreme 
Court only to that extent. As it appears 
from the facts of the case before the 
Supreme Court, the deed under conside- 
ration could not be held to be a mortgage 
of any other type than usutfructuary, Their 
Lordships of the Supreme Court ak 
approved the view taken by Rajasthan Hi 
Court in Lalchand v. Meauram, AIR 1968 
Raj 69. Bhandari J. of Rajasthan High 
Court in that case observed as follows:— 
“Whether the two documents represent 
one transaction or two different transac- 
tions, a Court of law should be anxious to 


give effect to the terms in both the docu- 
ments instead of being unduly critical 


about them. In Jaw mortgages of various 
forms are recognised and a mortgagor may 
secure himself not only the possession of 
_ the property but also stipulate payment of 
interest at a particular rate of interest. The 
interest may be made realizable from the 
ct of one mortgaged property. Such 
a transaction is a well rezognised form of 
transaction and is knowm as anomalous 
mortgage........ a 
The view that such a mcrtgage is an ano- 
malous mortgage appears to have been 
approved by the Supreme Court in the 
oresaid case. 


11. Coming now to the facts of 
the present case I find that the Hunda exe- 
cuted by the appellant has not been 
brought on the record. But what were its 
terms can be gathered from the pleadings. 
Paragraphs 8 and 4 of the plaint are as 
follows:— 


“3.. That the defendant agreed to pay 
interest at 1% per month on the same; the 
defendant agreed to exectte a Rehan Bond 
for the sum of Rs. 6,000 agreeing to put 
the plaintiff in possession of the lands men- 
tioned in Schedule 2 of the plaint below 
and he agreed to pay Rs. 720 in lieu of 
interest and he agreed to execute Hunda 
for the same and the due date of payment 
as fixed, by the end of Baisakh 1857 Fs. 


4. That defendant received Rs. 6,000 
and executed a Rehan Bond dated 21-7-49 
and a Hunda on 25-7-49 in favour of the 
plaintiff.” 

Then paragraph 6 of the plaint states that 
the defendant paid interest in the shape of 
Hunda rent up to 1860 Fs. These aver- 
ments in the plaint are not denied in the 
written statement, rather, paragraph 9 of 
the written statement expressly says that 
the statements made in paragraphs 3 and 4 
of the plaint are not denied. On the 
pleadings of the parties itself, therefore, it 
has to be held that the mortgage and the 
lease back to the mortgagor were parts of 
the same transaction and intention of the 
parties to the transaction was that the 
mortgagee should not get possession of the 
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‘the observations of the 
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mortgage properties but would only get 
interest on the amount advanced by him 
at stipulated rate every year and the mort- 
age and the lease back was nothing 
ut merely a device to ensure regular pay- 
ment of the interest. Such a transaction 
cannot be held to be an _ usufructuary 
mortgage and as held in Smt. Savitri Devis 
case, AIR 1968 Pat 222, referred to above, 
it is an anomalous mortgage. The correct- 
ness of the aforesaid Bench decision of this 
Court has not been shaken in the least by 
the decision of the Supreme Court in 
Mathura Lal’s case, AIR 1971 SC 810. I 
would accordingly hold that the transaction 
which is the basis of the present suit was 
an anomalous mortgage. It was also held 
in Smt. Savitri Devi’s case that unless there 
is a covenant to the contrary a decree for 
sale of the mortgage property can be pas- 
sed in accordance with the provisions of 
Section 67 of the Transfer of Property Act. 
In the circumstances of the present case, 
therefore, the decree for sale passed by the 
oo below cannot be held to be bad in 
aw. 


12. There is also no substance in 
the contention of Mr. Mitra that the start- 
ing oe of limitation in the present suit 
should be the date of the mortgage itself 
and not the due date. Had the mor eae 
been a usufructuary mortgage, possibly 
something could have been said in support 
of that argument, but as held above, the 
mortgage is an anomalous mortgage and 
in this case, therefore, the limitation of 
twelve years will start from the due date 
ie. 18th May, 1950. The suit was insti- 
tuted on 2nd May, 1962 and therefore was 


within twelve years from that date and 
thus not barred. 
13. As the respondent has been 


entitled to a decree for sale under Section 
67 of the Transfer of Property Act the con- 
tention of Mr. Mitra that if he would have 
claimed a decree under Section 68 of that 
Act, the claim would have been barred, 
need not be considered, 


l4. The plaint of the suit for 
arrears of rent for the years 1361 and 1362 
Fs. has not been brought on the record by 
the appellant. In the circumstances as 
held in Jichhu Ram v. Pearey Pasi, AIR 
1967 Pat 428 (FB) and Gurubux Singh v. 
Bhooralal, AIR 1964 SC 1810 the defence 
as to bar of Order 2, Rule 2 of the Code 
of , Civil Procedure cannot be entertained. 
Mr. Mitra has contended that the Full 
Bench decision of this Court in ichhu 
Ram’s case is not correct inasmuch as the 
Supreme Court in Gurubux Singh’s case 
did not make a general statement as assum- 
ed by this court. According to Mr. Mitra 
Supreme Court 
were related only to Order 2, Rule 2 (8) 
of the Code of Civil Procedure and not to 
Order 2, Rule 2 (1) of the Code of Civil 
Procedure. I am not inclined to agree 
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with this contention of Mr. Mitra. 
Supreme Court observed— 

'“* _. Just as in the case of a plea of 
res judicata which cannot be established in 
the decree which is pleaded as estoppel, 
we consider that a plea under Order 2, 
Rule 2, Civil Procedure Code cannot be 
made out except on proof of the plaint in 
the previous suit the filing of which is said 
to create the bar...... i 
In my opinion, the Court below has right- 
ly rejected the case of the appellant that 
the suit was barred by Order 2, Rule 2 of 
the Code of’ Civil Procedure. o 

14A. On the question whether the 
money was advanced by the joint family, 
I am also inclined to agree with the view 
taken by the Court below. The respon- 
dent who examined himself as P.W. 6 stat- 
ed that the money which he advanced was 
his Koshal money. His father Ambika 
Singh was examined as P.W. 5. 
said that the money was Koshal money of 
his son. 
has found that the respondent and his 
father constituted a joint family of which 
the father was the Karta, it cannot be held 
that the said money was not the personal 
money of the respondent. Mr. Mitra reli- 
ed upon the statement of P.W. 6 in his 
cross-examination that he Had with him 
about Rs. 9,000 of koshal which was 
at his house and was with him for about 
20 years. Mr. Mitra wanted us to draw 
an inference ‘from this statement that 
whatever Koshal money the respondent had 
that was with him and the money which 
was advanced on mortgage to the appel- 
lant would not be his Koshal money. - The 
respondent merely meant to say that on 
the date he was.deposing he had Rs, 9,000 
with him as his personal money and that 
money was with him for about 20 years. 
It cannot be said because of this state- 
ment that he admitted that never within 
20 years he had with him more than 
Rs. 9,000 as his personal money. ‘The 
appellant who examined himself as. D.W. 4 
aac said that the money was paid to him 
by Ambika Singh, the father of the res- 
pondent. He has not examined any. other 
witness in support of it. ‘If really the 
money would have been paid by. Ambika 
Singh, the appellant could have examined 
other witnesses in support of that fact. In 
his examination-in-chief, the appellant said 
that the respondent had .no koshal money 
but in his cross-examination he admitted 
that the respondent was a rich man. On 
the evidence on the record it is not possi- 
ble for me to take a view different from 
one taken by the Court below, who had 
the. opportunity of seeing the witnesses. 
It is not disputed that the respondent and 


The 


the appellant are known to each other for- 


a considerable period. In the circumstan- 
ces, if the respondent would have advanc- 
ed money to any one else, that fact would 
have been known to the appellant and hé 
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He too ` 


Merely because the Court below 


A. I. R. 
could have adduced evidence in support of 
that. There is no evidence at all on the 
record to show that the respondent ever 
advanced money to any one else. . The 
respondent, therefore, cannot be said to be 
doing business of money Jending and, was 
not required to have a house (sic) for money 
lending. The suit cannot, therefore, be 
held to be barred under Section 4 of the 
Money Lenders Act or for non-joinder of 
the father of the respondent as a party to 
it. 

15. The appellant was not able to 
produce any documentary evidence’ in sup- 
port of the payment of Rs. 612/8/- or 
Rs. 65 to the respondent or his father, 
The Court below has rightly, therefore, 
disbelieved the oral evidence of D.Ws. 3 
and 4 on this point. The case of the 
appellant that a sum of Rs. 8500: was ‘ad- 
justed towards the consideration of: the 
sale deed, exhibit ‘I’, cannot be also accept- 
ed. Had that been fact it would have 
been mentioned in the sale deed itself, 
Secondly it appears highly improbable 
that part of the mortgage money would- be 
adjusted” towards consideration of another 
deed without executing another document 
of mortgage getting the former one can- 
celled. The only evidence in support of 
this adjustment is of the appellant himself, 


He being highly interested in the result: of 
the suit, his oral evidence on this point 
cannot be accepted. 

16. True it is that in the judg- 
ment the Court below has ordered for ä 
decree for interest from the ‘date of the 
execution of. the mortgage deed itself, 
though the claim in the plaint was from 
1361 Fs. only. But the decree does not 
follow that direction. The claim of the 


respondent only to the extent made’ out in 
the plaint has been allowed by the decree. 
The direction of the Court ise for a 
decree for interest from the date of the 
execution of Zarpesgi deed in the circum- 
stances has. rightly not been given effect 
to in ‘the decree and cannot be given effect 


to. 

16.- There appears substance in 
the submissions ‘of Mr. Mitra that the 
Court below should not have ` passed a 
decree for interest for the years 1361 and 
1362 Fs. as the suit of the respondent for 
rent of those years was dismissed. Though 
the claim in that suit was for rent, the 
Courts below passed a decree for interest 
and that was set aside by this Court (vide 
Ext. 8). Exhibit 3 operates-as res judicata 
as against the claim for interest. in respect 
of years 1861 and 1862 Fs. It was sub- 
mitted by learned counsel for the respon- 
dent that such a plea was not: expressly 
taken in the written statement. In my 
opinion averments in the- written statement 
are wide enough to include the plea. Fur- 
ther the respondent having admitted pay- 
ment of Hunda rent up to 1860 Fs. a sum 
of Rs. 720 every year till 1360 Fs. shall 
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have to be adjusted towards the interest 


@ 9% per annum and principal. The 
balance of principal due at the end of 1360 


Fs. cannot be Rs. 6,000 as claimed by the 
respondent. 
Iis Coming now t the cross-ob- 


jection, I finå that there is substance in it. 
As required by Order 34, Rule 1l of the 
Code of Civil Procedure the Court below 
ought to have passed a decree for interest 
@ 9% per annum up to the date on or be- 
fore which the payment >f the amount 
found or deled due urder the prelimi- 
nary decree was to be made by mortgagor 
or other person redeeming the mortgage. 
It was also not correct in disallowing 
future interest on the grocnd that the res- 
pondent narrowly escaped the mischief of 
Order 2, Rule 2 of the Code of Civil Pro- 
cedure. In my opinion tke respondent is 
entitled to future interest f-om the date fix- 
ed for payment in the preliminary decree 
till the da of realisation @ 4% per annum 
on the amount decreed. 


18. In the result, both the appeal 
and the cross-objection are allowed in part. 
The respondent is held entitled to a de- 
cree for principal and interest as indicated 
in the preceding paragraphs. As a matter 
of grace three months’ time from the date 
of the signing of the decree of this Court 
is allowed to the appellant to pay the dues 
under the decree passed Sy this Court. 
Failing that the Court. below will pass a 
final decree for sale. In the circumstances, 
the parties shall bear ther own cost of 
this Court. 

KANHAIYAJI, J.:— 19. I agree. 

Appeal & Cross-objection 
partly allowed. 
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Sype Md. Salim, Petitioner v. Presi- 


dent, Board of Secondary Education, 
Bihar and others, Opposite Parties. 
Civil Writ Jur, Case No. 1426 of 


1971, D/- 25-11-1971. 

Education — Bibar High Schools (Con- 
stitution, Powers and Functions of the 
Managing Committee) Rules (1964), R. 40 
— Scope — President has to observe rules 
of natural justice. 

Under Rule 40 it is the President who 
has to decide the matter. While the Presi- 
dent is deciding a dispute under Rule 40, 
he is performing a quasi-judicial function. 
No sooner there is a dispute on a point 
involved and it is referred to an authority 
for decision, the said authority must act in 
consonance with the principles of natural 
justice. The authority cannot decide the 
matter without affording an opportunity to 
the person aggrieved to have his say in the 
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matter. 1971 Lab IC 687 (Pat.) and C.W. 
J.C. No. 1868 of 1971, D/- 18-11-1971 
(Pat.), Relied on. (Para 8) 


Cases Referred: Chronological Paras 

1971 Lab IC 637 = 1971 BLJR 
283, Managing Committee of Arrah 
Town Higher Secondary School v. 
President, Board of Secondary 
Education, Bihar 

(1971) C.W.J.C. No. 1868 of 1971, 
D/- 18-11-1971 (Pat.), Abinash 
Prasad v. B. P. Gyani 3 

Radha Raman and Man Mohan, for 
Petitioners; Nagendra Pd. Singh, No. 1, 
for Opposite Parties. 

ORDER :— ‘The pétitioner filed his 
nomination paper for a guardian’s’ seat in 
the managing committee of Hitnarain 
Kashtriya Higher Secondary School, Arrah, 
which was rejected by the District Educa- 
tion Officer (opposite party No. 8). Against 
the said order of rejection of his nomina- 
tion paper the petitioner filed an applica- 
tion under Rule 40 of the Bihar High 
Schools (Constitution, Powers and Func- 
tions of the Managing Committee) Rules, 
1964, before the President, Board of Se 
condary Education, Bihar cpposite party 
No. 1. The President of the Board refer- 
red the application of the petitioner to the 
District Education Officer for enquiry and 
report. During the pendency of this en- 
quiry, on the 28th October, 1970 the Dis- 
trict Education Officer issued a notice to 
the petitioner asking him to appear in his 
office with all relevant documents on the 
8rd November, 1970. 


On the Ist November, 1970, the peti- 
tioner filed an application (annexure 7) 
expressing his inability to appear on the 
above date on account of Ramzan and re- 
questing the District Education Officer to 
fix another date. It is alleged by the peti- 
tioner that thereafter he did not get any 
information and later, learnt that the Dis- 
trict Education Officer had already sub- 
mitted his report without hearing him. He, 
therefore, filed another application before 
the Secretary, Board of Secondary Educa- 
tion on the 2lst December, 1970, making 
a grievance that although he had furnish- 
ed all the information to the District Edu- 
cation Officer as required by him, he was 
not given an opportunity of being heard 
before making the report. He, therefore, 
srayed for the case being rernanded to the 
District Education Officer, directing him 
to submit his report after having heard 
the petitioner or in the alternative, ithe 
President of the Board should himself 
hear the petitioner before any decision was 
taken in the matter. 


This: application dated the 21st De- 
cember, 1970, is annexure 8 to the present 
petition. Jt does not appear that the pra- 
yer made by the petitioner was acceded 
to by the President of the Board or that 
anything was done in that direction. The 
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order of the President dated the 15th Sep- 
tember, 1971 (annexure 1), however, 
shows that the application of the petitioner 
made under Rule 40 was dismissed in 
accordance with the opinion given by the 
Government pleader. The petitioner has, 
therefore, filed the present petition under 
Articles 226 and 227 of the Constitution 
of India for setting aside the above order 
of the President of. the Board, dated the 
15th September, 1971 and for quashing 
the election to the managing committee of 
the aforesaid school so far as the repre- 
sentatives of the guardians were concerned. 


2. Mr. Radha 
counsel for the petitioner, has raised a 
number of points but I think the matter 
can be decided without referring to all of 
them. It is not disputed that under Rule 


Raman, learned 


40 it was the President who had to decide _ 


the matter. It is also well settled that 
when any authority is performing an act 
of quasi-judicial nature, viz., deciding the 
matter of dispute between the parties, it 
is performing a quasi-judicial function. It 
has not been diepited before me that 
while the President is deciding a dispute 
under Rule 40, he is performing a quasi- 
judicial function. No sooner there is a 
sae on a point involved and it is refer- 
red to an authority for decision, the said 
authority must .act in consonance with the 
principles of natural justice, i.e. the autho- 
tity concerned must issue notice to the 
parties hear them if they do appear and 
proceed ex parte in the matter, if they do 
mot choose to appear; but it cannot decide 


the matter without affording an opportu- 
nity to the person aggrieved to have his 
say in the. matter. On the facts of the 


preson! case although notice was issued hy 
e District Education Officer, no notice 
had been issued by the President himself. 


3. Counsel for the opposite. party, 
Mr. Nagendra Pd. Singh, in view of the 
various decisions of this Court and the 
Supreme Court, very fairly did not dispute 
this and submitted that once decision of 
the President is held to be a quasi-judicial 
function, he was bound to issue notice. 
This not having been done, the impugned 
order must be quashed. It is also clear 
that Rule 40° envisages that the decision 
should be of the President, i.e. he has to 


hear the parties, apply his mind to the 
dispute and then come to his own conclu- 
sions. The impugned order in the oresent 


case connotes that he has simply adopted 
or accepted the opinion expressed by the 
Government pleader. This is not a proper 
way of disposing of an application under 
Rule 40 of the aforesaid Rules. From this 
angle of vision also the impugned order is 
fit to be quashed. In this connection, I 
may refer to two decisions of this Court— 
Managing Committee of Arrah Town 
Higher Secondary School v. President, 
Board of Secondary Education, Bihar, 1971 


A. I. R. 


BLJR 283 = (1971 Lab IC 637) and Abi- 
nash Prasad .v. B. P. Gyani, C.W.J.C. No. 
1868 of 1971, decided on 18-11-1971 (Pat). 
The aforesaid decisions also support the 
above view. 


4, In the result, the application 
succeeds, the impugned order dated the 
15th September, 1971 is set aside and the 
case is sent back to.the President, Board 
of Secondary Education, Bihar, who i 
issue notice to the parties, affording them 
opportunity of being heard, and decide the 
matter in dispute and the application under 
Rule 40 on merit at an early date. i 


Application allowed. 





AIR 1972 PATNA 438 (V 59 C 124) 
| S. ANWAR AHMAD, J. 


Ramdeo Prasad Singh and another, 
Petitioners v. The Election Officer, Sarmera 
Gram Panchayat Elections and others, Op- 
posite Parties. l 


Civil Writ Jur. Case No. 910- of 1971, 
D/- 18-11-1971. 


Bibar Panchayat Raj Elections Rules 
(1948) R. 91 — Changing the date of 
election -—— Except District Magistrate no 
other authority is entitled to change date 
-— Date changed by Election Officer — 
Election held on such a changed date is 
non est, (Para 5) 


S. Mazhar Hussain, Shyam Nandan 
Pd. Sharma, Pashupati Pd. Sinha and 
Shambhu Nath Jha No. 2, for Petitioners; 
Sushil Kumar Jha, Govt. Pleader No. 2, 
for the State. 


ORDER:-—— This application under 
Articles 226 and 227 of the Constitution of 
India is for quashing the election of Sar- 
mera Gram Panchayat held on the 23rd of 


May, 1971. 


2. According to the petitioners the 
polling of the said election as per election 
programme was scheduled to be held on 
the 17th May, 1971, the Election Officer 
by his Memo No. 407, stayed the holding 
of the election on the 17th of May, 1971, 


and fixed it for poll on the 28rd of 
May, 1971. Thus, according to the peti- 
tioners, there was a clear violation of 


Rule 91 of the Bihar Panchayat Raj Elec- - 
tions Rules. The said rule runs as fol- 
ows: 


“Ol. In cases of emergency like out- 
break of epidemics, fire, flood, famine, 
communal riot or maintenance of law and 
order, the District Magistrate may, by - an 
order in writing, and similarly the State 
Government may also, in any of the above 
cases or for any other reason stated in the 
order. stay the holding of elections to 
Panchayats in any local area for such time 
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as they may, in their discretion, consider 
necessary: 

Provided that in case such order is 
pace by the District Mazistrate, it shall 
e communicated - within a week of :the 
date of the order, to the Government for 
their confirmation.’ _ 


According to this rule, in case of emer- 
gency, the District Magistrate is empowered 
to change the date of elections to Pan- 
chayats in any local area by an order in 
writing. The proviso to this rule, however, 
says that if such an order is passed by the 
District Magistrate changng the date of 
election on the ground of emergency, it 
shall be communicated within a week of 
the date of order to the Government for 
confirmation. It is admitted by learned 
Counsel for the State on the basis of a 
letter received by him fram the Sub-Divi- 
sional Officer, Barh (Letter No. 5423 
dated 17-11-71), that no formal’ order of the 
District Magistrate was obtained for chang- 
ing the date of the aforesaid Gram Pan- 
chayat. In view of this letter, Mr. Sushil 
Kumar Jha, learned Counsel for the State, 
very fairly conceded that without any for- 


mal order being passed by the District 
Magistrate the date for holding the elec- 
tion of Sarmera Gram Panchayat was 


changed by the Election Officer. 


3. The scheme of the Act and the 
Rules framed thereunder is that once the 
date for holding the election has been 
notified, it cannot be changed to another 
date and it was only in case of emergency 
that the District Magistrate could, for 
reasons to be recorded in writing, change 
the date of election. The other direction 
given to the District Magistrate is that he 
must communicate the change of date so 
ordered by him to the Government for con- 
firmation within a week cf his order. 


4, The point for decision is as to 
whether on the facts of this case the non- 
compliance of Rule 91 is an irregularity or 
an illegality vitiating the entire election of 
the Gram Panchayat. 

5. On the concession made by the 
Counsel for the State, it is obvious that no 
orders had been passed by the District 
Magistrate changing the date of the elec- 
tion of the aforesaid Gram Panchayat. No 
other authority is entitled either under the 
Act or under the Rules to change the date 
fixed for eee the election. It is thus 
clear that the Election Offcer had no juris- 
diction whatsoever to change the date of 
election of the Gram Panchayat from the 
17th of May, 1971 to the 28rd of May, 
1971. this view of the matter, any 
order passed by him fixing the date of 
election beyond the 17th of May, 1971, 
must be. held to be a nullity or non est. 
Accordingly, the election of the aforesaid 
Gram Panchayat held on the 28rd of May, 
1971 has to be ignored as if no election 


had taken place. S 


Deosaran Yadav v. State 


[Pr. 1 ] Pat, 439 


6. The result, therefore, is that the 
app ED is allowed an e election of 
e Mukhia, Sarpanch and other members 
of the Executive Committee from Ward 
No. 4, Sarmera Gram Panchayat, is quash- 


Petition allowed. 


eect 


AIR 1972 PATNA 439 (V 59 C 125) 
S. ANWAR AHMAD AND B. D. 
SINGH, J]. 


Deosaran Yadav, Petitioner v, The 
State of Bihar and others, Respondents. 

Civil Writ Jur. Case No. 794 of 1971, 
D/- 29-4-1972. 

(A) Evidence Act (1872), S. 115 — 
Estoppel — Election — here person 
having knowledge of illegality in election 
proceedings participates in it, he is preclud- 
ed from challenging validity of the elec- 
tion. M. J. C. No, 188 of 1961, D/- 22. 
11-1961 (Pat.) and AIR’ 1959 Pat 7, Fol- 
lowed, (Para 4) 

(B) Constitution of India, Art. 226 — 
Disputed question of fact cannot be decid- 
ed in a writ petition. AIR 1957 SC 882 
and. AIR 1961 SC 1526, Followed. 


(Para 4) 

Cases Referred: Chronological Paras 
AIR 1961 SC 1526 = 1961 (2) Cri 

LJ ao Union of India v. Ghaus 


Mohd. 4 
(1961) M. J. C. No. 133-of 1961, D/- 

22-11-1961 (Pat.) 4 
AIR 1959 Pat 7 = 1958 BLJR 177, 

Raghuni Nayak v. Dist. Magistrate 


Darbhanga 4 
ATR 1957 SC 882 = 1958 SCR 499, 
Union of India v. T. R. Varma 4 


Mazhar Hussain, Rana Pratap Singh 
No. 2, Narbadeshwar Pandey, . N. P. 
Gupta and Shambhu Nath Jha No. 2, for 
Petitioner; Birendra Prasad Sinha, Uday 
a and Dilip Kumar Sinha, for Respon- 
ents. = i 


ORDER :— This application under 
Articles 226 and 227 of the Constitution of 
India relates to election to the post of 
Mukhia of Ramabandh Gram Panchayat, 
The election programme was published on 
the 28rd March, 1971. Item No. 15 of 
the programme, viz., the date for the elec- 
tion of Mukhia, was later on revised to be 
the 5th of June, 1971. The petitioner as 
well as respondents Nos. 4 and 5 filed their 
respective nomination papers but before 
scrutiny respondent No. 5 withdrew his 
nomination. On the 2nd April, 1971, the 
petitioner objected to the acceptance of 

e nomination paper of respondent No. 4 
(Satrughan Narain Singh grounds 


) on the 
envisaged in Rule 89 (b) of the Bihar Pan- 


chayat Election Rules, 1959, but his ob- 
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jections were: overruled by the 
Officer by his order dated the 8rd April 
1971. The petitioner preferred an appeal 
to the Subdivisional Officer under Rule 28 
(4) of the Bihar Panchayat Election Rules. 
The .appeal was allowed on the 15th April, 
1971. It was ‘allowed in the sense _ that 
the nomination paper, of respondent No. 4 
was rejected a as a result thereof, the 
' petitioner was elected uncontested as the 
ia of Ramabandh’ Gram _. Panchayat 
on the 19th‘ April, 1971, and he assumed 
charge of the office... 


Election 


2. Respondent No. 4. filed an ap-" 


plication’ before this Court ‘(C.W.J.C. No: 
525 of 1971) and prayed therein that the 
order passed by the Subdivisional Officer 
rejecting his nomination paper be set aside. 
The said application came up .for -final 
Dearie before B. N. Jha, J. who quashed 
` the or 

ed the 15th April, 1971,' rejecting the 
nomination paper. of respondent No. 4 and 
also set aside the election of the petitioner 
(respondent No. 4 to that appieno as 
Mukhia. A direction was also giver for 
the election to proceed in accordance with 
Jaw. In consequence of that order, the 
election for the post of Mukhia of Rama- 
bandh was fixed for the 5th of June, 1971 
which. was later on -changed to the 9th of 
June, 1971. -The petitioner, however filed 
fhe sneer application on the Ist of June, 


8. The point urged on behelf of 
the petitioner is that the election having 
been’ set aside there ought to have been a 
_ fresh election from the’ very beginning and 
` the issuance of the programme for the elec- 
tion of Mukhia on the 5th of June, 1971, 
was not according to Jaw. It was also 
urged that the programme for election to 
the post of Mukhia having been publish- 


ed for holding ‘it on the 5th of June, 197], - 


the date could not have been - abruptly 
changed to the 9th -of June, 1971, without 


following. the mandatory provision men- 


tioned in Rule 17 of the Rules. 


4, So far the present application is 
concerned, it is not necessary to examine 
the submissions of 

the petitioner on - merits.. Mr. 


Prasad Sinha, appearing forthe State, 


drew our attention. to paragraph five of the: 


counter-affidavit filed on behalf of respon- 
dent No. 4 on. the 7th December, 
It is to the effect that the petitioner (Deo- 
saran Yadav) having pdr ag an ‘in -the 
election held on the 9th of June, 1971, he 
was estopped from taking any objection re- 
garding the legality or otherwise of the 
election. When this application was being 
heard on ‘the 26th April, 1972, it was ad- 
journed till today (29-4-72).° In the mean- 
time, on the 28th April, 1972 a reply to 
the counter-affidavit has been filed on be- 

of the petitioner. Paragraph two of 


Deosaran Yadav v., State. 


exception to the words used 


er of the Subdivisional Officer, dat- ` 


‘violated —- the petitioner 
- ed in the election in the sense 
posed two of the candidates for the said 


‘the Government notification 


learned ..counsel for- 
‘Bicendra- 


1971.. 


ALR. 


the reply to the counter-affidavit is to the 
effect that the petitioner took no part i 
the polling and the election held on 
9th June, 1971. It may be of some use 
to know that although the counter-affidavit 
on behalf of respondent No. 4 was filed on 
the 7th of December,. 1971, the facts stat- 
ed in paragraph five thereof were not con- 
troverted on behalf of the petitioner till 
the case itself had been heard for: two 
days. Be that as it may, it is now a dis- 
puted question of fact as to whether -the 
petitioner had or had not taken part in the 
election. Counsel for the petitioner took 
in paragraph 
five of the counter-affidavit saying that 
they were vague and no specific act had 
been assigned to the petitioner. He also 
submitted that the word “election” as‘ used 
in that paragraph was vague because’ -elec- 
tion begins with the publication of the 
programme and ends with the publication 
of -the result. This may be the meaning of 
the word “election” in legal sense of the 
term, but in common parlance “having 
participated- in the- election” means taking 
part -inthe election. What is conveyed by 
paragraph five of the counter-affidavit is 
that the petitioner participated in the elec- 
tion which’ was held on the 9th of June, 
1971. “If this had been the admitted posi- 
tion, then, in view of the decisions of this 
Court, the petitioner cannot be allowed to 
challenge the election on” añy ground what- 
soever although in the election itself illega- 
lities might have been committed. In 
M. J. C. No. 183 of 1961 (Pat.) and ‘analog- 
ous cases (decided' on 22-11-1961) it ` was 
held by a Bench of this Court that although 
the proviso to’ sub-section (8).of Section $ 
of the Bihar Panchayat Ha Act had been 
ae participat- 

at he pro- 


in 
the 


election, the petitioner of that case was 
not allowed to challenge the validity of 
í whereby the 
poiso to sub-section, (8) of Section. 3 had 
een violated. To the similar effect is the 
decision in Raghuni Nayak v. District 


‘Magistrate, Darbhanga, 1958 BLJR 177 = 


(AIR 1959 Pat 7) wherein it was: laid down 


that where persons having knowledge of 


the illegality in the election roceedings 


participated in it; they should be preclud- 


ed from challenging the validity. of the 
electi6n. On’ the counter-affidavit filed by 
respondent No. 4, in the. present case, the 
petitioner participated in’ the election. It 
is. no doubt true that the result is not out - 
as yet because when this application was 
admitted by this Court, it was. directed 
that there should be no counting’ of votes 
till the present application had been final- 
ly heard. ` Counting. of votes is no part of 
the conduct of the election and has .no 
bearing on it but, so far as his own con- 
duct is concerned, he- participated, in the 
election and, therefore, he cannot be allow- 


1972 - 
ed to challenge the same. According to 
the reply to counter-affidevit filed by the 


petitioner on the 28th April, 1972, he did 
not participate in the election. There is 


no reason for us to take for granted that 


the affirmance of the petitioner is correct 
whereas that of respondent No. 4 in para- 
graph five of his counter-affidavit is in- 
correct — Thus, there is a dispute on a 
question of fact as to whather the peti- 
tioner did or did not participate ina the 
election held on the 9th of June, 1971. 
Even from- this angle of vision the appli- 
cation is fit to be dismissed as the . Court 
will. not go into the matter and decide for 
itself as to whether the petitioner did or 
did not participate in. the election (vide 
Union of India v. T. R. Varma, AIR 1957 
SC 882; Union of India +7. Ghaus Mohd. 
AIR 1961 SC 1526). 


5. This application accordingly 
fails and it is dismissed. ‘There will be no 


order as to costs. a 
Application dismissed, 





AIR 1872 PATNA 441 (V 59 C 126) 
N. L. UNTWALIA AND S. AKBAR 
HUSAIN, Ji. | 
Shyam Suridar Sen, Petitioner v. The 
State of Bihar and others, Respondents. 


Civil Writ Jur. Case No. 1651 of 1971, 
D/- 19-4-1972. . 


(A) Constitution of India, Art. 226 — 
Ynterference by the members of Legislature 
with the day-to-day administration of the 
Govt. is not proper and hence the act of 
a member of Legislature advocating the 
cause of a particular Govt, servant for pro- 
motion in a letter addressed to the Minister 
is improper. AIR 1950 SO 1102, Rel. on. 

(Para 7) 


(B) Constitution of Incia, Art. ‘226 — 
Minister can disagree with recommenda- 
tion of officials for promotion of Govt. ser- 
vant and take his own decision — But he 
must not act arbitrarily cr mala fide — 
Minister’s order upsetting recommendation 
of officials for petitioners promotion held 
was arbitrary and mala fide. 


_ The Minister being the 
head has a right to disagree with the re- 
commendations of the officials of his de- 
partment for promotion of a Govt. servant 
and take his own decision but in doing so 
he must not act arbitrarily or mala fide and 
where the Ministers order upset the re- 
commendations of the officials for promo- 
tion of the petitioner without rhyme or 
reason the order held was arbitrary and 
also mala fide because the Minister had 
upaa the recommendations with the object 
of displacing the petitioner to make room 
for another person because some Minister 
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S. S. Sen v. State (Untwalia J.) 


departmental 


[Prs. 1-2] Pat, 441 


and members of. the Legislature, going out 
of their way, were pleading the cause of 
that person and hence the order must be 
struck down. AIR 1972 Pat 93 (FB) and 
AIR 1970 SC 1102, Rel. on. 

(Paras 9, 10, 11) 


Cases Referred: Chronological Paras 


AIR 1972 Pat 98 = 1971 BLJR 918 
ae N. P. Mathur v. State of 


ar x 
AIR 1970 SC 1102 = (1970) 3 SCR 
505, A. Sanjeevi v, State of 
Madras 
AIR 1949 Pat 449 = 50 Cri LJ 992, 
King v. K N. Chachan 
Shyama Prasad Mukherji, Ganga Pra- 
sad Roy and Ram Shankar Badhan, for 
Petitioner; T. K, Jha (Standing Counsel No. 
2), K. N. Keshava, Shyam Kishore Pd. Il, 
Surendra Prasad Sinha II, Deogovind Pra- 
sad and I. T. Gour, for Respondents. 
UNTWALIA, J.: Sri Shyam Sundar 
Sen .is the sole petitioner in this writ appli- 
cation under Articles 226 and 227 of the 
Constitution of India. The- State of Bihar 
is respondent No. 1. The then Minister- 
in-Charge, Public Health Engineering De- 
partment, Government of Bihar, by name, 
is respondent No. 2. The Secretary ‘and the 
Deputy Secretary of the Department are 
respectively respondents Nos. 3 and 4, The 
Secretary, Board of Revenue, is respondent 
No. 5 Sri Sachida Nand Prasad Singh, Sri 
Devendra Bahadur Singh, Sri Kanhaiya 
Prasad Sinha and Sri Jagdish Prasad are 
respectively respondents 6, 7, 8 and 9. The 
petitioner has obtained a rule against the 
respondents to show cause why the order 
of respondent No. 2 contained in Annexure 
‘4 be not quashed and why respondents 
1 to 4 be not directed to give effect to the 
order contained in Annexure ‘X and conse- 
quently 2 ponant No. 5 should be direct- 
ed to modify the order of the Board con- 
tained in Annexure ‘9. A  counter-affidavit 
has been filed on behalf of respondents 1 
to 4 and another on behalf of respondent 
No. 8 and by none else. Hereinafter re- 
ference will be made to the counter-affidavit 


> 


` of respondents 1 to 4 as “the counter-affi- 


davit” An affidavit in reply has been fil- 
ed by the petitioner to the counter-affidavit. 
At the time of the hearing of the writ ap- 
plication respondents 7 and 8 were sepa- 
rately represented by their ‘counsel. 


2. The relevant facts which may 
be stated with reference to the petitioner’s 
case from his writ application are these. 
The petitioner was appointed as a lower 


. division assistant in the year 1955. He was 


confirmed to that post in the year 1958 
(the year ‘1956’ is a mistake in paragraph 
2). He was promoted to the post of upver 
division assistant in the year 1962, vacan- 
cies in the Bihar Junior Civil Service are 
filed up by direct recruitments as also by 
promotion giving chances to non-Gazetted 
Government servants of all departments. 


449, Pat. [Prs. 2-8] 


The State Government takes a decision as 
to how many vacancies would be filled u 
by promotion of the non-Gazetted > st 

Such a decision was taken in the year 1971 
that 48 vacancies in the Bihar Junior Civil 
Service would be filled up by nomination 
of the candidates, whose names would be 
recommended by the Heads of Depart- 
ment. <A letter to this effect was written 
by the Appointment Department on the 7th 
of August, 1971. A copy of this letter is 
Annexure ‘P to the writ application and 
Annexure ‘A’ to the counter-affidavit. This 
` letter was written to the Secretary, Board 
of Revenue. The Board upon receipt of 
the letter issued a letter dated the Ist of 
September, 1971, to all heads of Depart- 
ment inviting nominations after fixing their 
respective quotas. A copy of this letter is 
Annexure “B? to the counter-affidavit, The 
quota fixed for the Public Health Engineer- 
ing Department, of the Government of 
Bihar out of 48 was 3, 2 for general and 
and 1 for a member of the Scheduled 
caste or tribe. In pursuance of the letter 
(Annexure B) the Chief Engineer of the 
said Department recommended the names 
of the pennme and respondent No. 6, in 
order of preference, placing the petitioner 
as first and the said respondent as second, 
and recommended the name of respondent 
No. 9 to the special quota of the schedul- 
ed caste and tribe. His recommendation 
is dated the 12th of October, 1971, and a 
copy of it is Annexure ‘2’ to the writ appli- 


cation. The Deputy Secret of. the De- 
partment gave his note on the 18th of 
October, 1971, and suggested the adding 


of the name of respondent No. 8 in the 
general quota, and, keeping in view the 
respective seniority, he recommended that 
the third place in general quota may be 
assigned to respondent No. 8. The Secre- 
tary of the Department by his note dated 
the 13th of October, 1971, agreed with the 
suggestion of the Deputy Secretary. A 
copy of these notes is Annexure 8’ to the 
writ application. 

3. Annexure ‘5’ is a copy of the 
letter dated the 14th of October, 1971, 
written by two members of the Bihar Le- 
gislative Assembly to the then Minister-in- 
charge of the Department. In this letter 
they purported to advocate the cause of 
respondent No. 7 and thereupon respon- 
dent No. 2, the ex-Minister-in-charge made 
an order on the 26th of October, 1971, a 
copy of which is Annexure “£. By bis 
anes he directed to send the names of five 
ersons and indicated the preference as 
ollows: (1) respondent No. 6, (2) respon- 
dent No. 7, (8) the petitioner, (4) respon- 
dent No. 8, and (5) respondent No. 9. The 
petitioner filed a representation before the 
Minister, A copy of this representation 
is Annexure ‘6. On the margin of this 
representation the same Minister (respon- 
dent No. 2) made an order on the 2nd of 
November, 1971, that recommendation of 
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all the five persons may be made indicat- 
ing the preference in order of seniority, 
There appears to be a note of the Chief 
Engineer dated the 6th of November, 
1971, which is contained in Annexure ‘4, 
indicating that he had exactly done so in 
his note given previously, I am narrating 
the facts seriatim in a bit detailed manner 
as they are so telling. If the order əf the 
Minister passed on the 2nd of November, 
1971, on the representation of the peti- 
tioner, supported as it was by the note of 
the Chief Engineer dated the 6th of Nov- 
ember, 1971, would have been followed, 
the petitioner would have retained his posi- 
tion: contained in Annexure and he 
would have been shown as the first nomi- 
nee in order of preference, the second place 
going to respondent No. 6. 


But then as it appears, respondent No. 
7 had eu and his pulls were in opera- 
tion. er the order of the Minister dat- 
ed the 2nd of November, 1971, a very 
curious thing happened as would be appa- 
rent from the note dated the 18th of Nov- 
ember, 1971, of the Private Secretary to 
the Minister. This note recites that the 
writer had conversation with the Minister, 
who was at Dhanbad on that date, at 9-80 
a.m. and he was directed to say that no > 
nomination pepa should be sent to the 
Board and the Minister had expressed the 
desire that if in this connection he had 
sent any note to the Department that 
should be returned to him so that it may 
be annulled because he -did not want to 
make any amendment in his previous order. 
It however, appears from Annexure 8, a 
copy of the note of the Secretary dated the 
16th of November, 1971, that he was of 
the opinion that the names in order of pre- 
ference should be on the basis of seniority 
when all of them were being nominated as 
found fit for the purpose. But it appears 
that what was recommended finally was 
the order of the Minister dated the 26th of 
October, 1971, coñtained in Annexure ‘4, 
Lorde ls the Board of Revenue in their 
letter dated the 80th of November, 1971, 
written by the Secretary of the -Depart- 
ment to the Deputy Secretary, Public 
Health Engineering. Department, accepted 
the names of respondents 6 and 7 for the 
two general seats and respondent No, 9 
for the special. seat as having been validly 
nominated for the purpose of giving them 
chances of promotion to the Bihar Junior 
Civil Service. A copy of this letter is An- 
nexure ‘0’ to the supplementary. afidavit 
filed by the petitioner. The petitioner has 
prayed for the quashing of the order con- 
tained in exure “4 as also in Annexure 
9 chiefly on two grounds, namely (1) that 
the Minister of the Department had no 
power or authority to interfere with the 
recommendations of the’ Chief ee gare 
Deputy cab’ and Secretary of the 
Department; and (2) that the order of the 
Minister is arbitrary and’ mala fide. 
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has annexed a copy of the letter 


4. The counter-affidavit was filed 
on the 17th of February, 1972. The aff- 
davit is sworn by the Registrar of the Pub- 
lic Health Engineering Department, who 
says in the last paragraph of the counter- 
affidavit: 

“I have read the — counter-affidavit 
which is true to my knowledge which has 
been drawn from the records of the depart- 
ment,” 

In the main, the defence is that the order 
is just and proper; neither it is arbitrary 
nor mala fide and the Minister had power 
to make this order. Some of the details 
I will have to refer during the course of 
my judgment. It is not necessary to refer 
to the counter-affidavit of respondent No. 8 
which was filed on the 14th of April, 1972. 


5. Before I proceed further, I may 
make a pointed reference to one fact here. 
In paragraph 18 of the writ application it 
is ated. at respondent No. 7 is much 
junior to the petitioner in service and fur- 
ther he (respondent No. 7) did not have a 
clean record of service. Earlier in para- 

aph 9 the petitioner had stated that he 
fa a clean record of service. The state- 
ment in paragraph 9 of the writ applica- 
tion was dealt with in Pei 7 of the 
counter-affidavit. The fact that the peti- 
tioner had a clean record of service was 
mot denied. While dealing with his asser- 
tion in paragraph 18, it was stated in para- 
graph 8 of the counter-afidavit that “It is 
also incorrect to say that respondent No. 7 
has no clean record of service”. In his 
affidavit in reply, which was filed by the 
petitioner on the 10th of March, 1972, the 
petitioner stated with reference to para- 
graph 8 of the counter-affdavit that an 
adverse entry in the character roll of res- 
pondent No. 7 had been made and his 
service record was not clean. The said 
respondent had filed an application dated 
the 5th of October, 1971, before the Chief 
Engineer of the Department praying to 
him that the adverse entry in his character 
roll may be expunged. The Chief Engi- 
neer after considering the aforesaid appli- 
cation rejected the prayer of respondent 
No, 7 and the said respondent himself did 
not move further in the matter by filing 
any appeal, representation or memorandum 
before respondent No. 2. What happened, 
however, was, as stated in paragraph 9 of 
the affidavit in reply, that a member of 


_the Bihar Legislative Council wrote a let- 


ter to the Minister-in-chazge (respondent 
No. 2) complaining about the ailecediy 
illegal and unjustifiable acverse entry made 
against respondent No. 7. Upon this the 
order of the Minister dated the 17th of 
November, 1971, was to put up the con- 
nected file within a week. The petitioner 
ated the 
16th of November, 1971, written by the 
member of the Bihar Legislative Council 
to the Minister which is Annexure ‘10’. 


In the counter-affidavit, which was fil- 
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ed, as stated, on the 17th of February, 
1972, no facts were stated to show as to 
what was the adverse entry in the charac- 
ter roll of respondent No. 7 under what 
circumstances and when it was deleted but 
what I find from the statements in para- 
graph 9 of the affidavit in reply is that 
the petitioner says that the adverse remark 
was expunged after he had filed the writ 
application. The writ application was fil- 
ed on the 6th of December, 1971. Whe- 
ther the fact that the expunction of the 
remark was after the filing of the writ 
api ien is quite accurate or not, one 

ing is certain that the expunction of the 
remark was tried to be obtained at the 
instance of a member of the Legislature 
about three weeks after the impugned 
order (Annexure 4) was made by the Minis- 
ter. It is, therefore, manifest that the 
ena which stood on the 26th of Octo- 
er, 1971, when the Minister made the im- 
pugned order was like this. The peti- 
tioner was an upper division assistant, res- 
pondents 6 and 7 were lower division as- 
sistants. The petitioner obviously and un- 
doubtedly was senior to them. His ser- 
vice record was clean while that of respon- 
dent No. 7 was not clean on that date. In 
this background of facts, I now proceed to 
consider the validity of the order dated the 
26th of October, 1971, contained in An- 
nexure 4 


6. Our attention was rightly drawn 
by the learned Standing Counsel No. 2 to 
the contents of the letter of the Appoint- 
ment Department (Annexure I as also An- 
nexure A and the letter of the Board of 
Revenue Annexure B). On reading these 
two letters it would be clear that ordinari- 
ly and generally those who would be ap- 
pointed as Sub-Deputy Collectors on pro- 
motion to the Bihar Junior Civil Service 
would be required to work as Anchal Adhi 
karis, Assistant Settlement Officers and tha 
like, mostly in fields and villages. There- 
fore, a_special indication was given in those 
letters to nominate such persons who may 
be amply suited for those purposes. There 
can be no gainsaying the Faot that while 
working in the Public Health Engineering 
Department the petitioner as well as res- 
pondents 6 to 9 were working under the 
supervision of the Chief Engineer or with- 
in vision or personal knowledge of the De- 
puty Secretary and the Secretary of the 
the Department. The Minister may be 
hardly concerned with their day-to-day 
working. It may be stated here that it 
appears from the facts of some of the n- 
nexures in this case that respondent No. 7 
worked as a Private Secretary to a Minis- 
ter who was in charge not of this Depart- 
ment but of the Health Department, which 
is different from the Public Health Engi- 
neering Department. He had also worked 
in the past as a Private Secretary to another 
Minister of State, who again was not in 
charge of the Public Health Engineering 
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Department but was in charge of the Jail 
Department, 


It is clear from Annexure B that the 
Board required the departments. to send 
only two names for the general seat and 
one for the special seat. The Board asked 
them to recommend the best persons indi- 
cating the order of preference. The Chief 
Engineer thought the petitioner and respon- 
dent No. 6 to be the two best persons and 
surely he was justified in calling the senior 
one out of the two as a better person and 
giving him the first place of preference. 
Somehow or_ other the Deputy Secretary, 
with whom the Secretary agreed, thought 
that respondent No. 8 also was a fit per- 
son to be nominated for the purpose. They, 
however, on account of his being junior to 
the petitioner and respondent No. 6, could 
not persuade themselves to give him a 
higher place, although on the basis of the 
letter (Annexure B), if respondent No. & 
was more qualified in their opinion, he 
could be given a higher ‘place. -The ques- 
tion of seniority was not very relevant or 
pertinent if there was appreciable difer- 
ence between. the qualities of the persons 
who were being nominated. The qualities 
being similar, surely one who was senior 
had to be given preference over the |. one 
who was junior. The Chief Engineer, 
therefore, gave his reasons in his note as 
to why he was not recommending the 
other two persons who were senior to the 
petitioner. It is not quite clear why the 
Deputy Secretary and the Secretary added 
a third name without deleting either of the 
two recommended by the Chief Engineer. 
Be that as it may, this much is clear that 
the departmental officials who were the 
best persons to know the respective quali- 
ties and merits of- the office assistants who 
were being nominated for the purpose. had 
consistently given the first place 
petitioner. ' 


! 7. Then comes the letter dated 
the 14th of October, 1971 (Annexure 5) 
signed by two members of the Bihar Legis- 
Jative Assembly. In this letter they plead- 
ed that respondent No. 7 when he was 
Private Secretary to the Minister, the Minis- 
ter was pleased with his work. He had 
recommended his name for giving promo- 
tion in future. His name was -recommend- 
ed to the Appointment Department but 
then recommendations were asked for by 
that department through the Board of Re- 
venue. Stating in the. last paragraph of 
this letter that respondent No. 7 possessed 
all@the qualifications for the post, they 
pleaded that his name should be recom- 
mended to the Board of Revenue, I would 
venture to make a few comments here. In 


the set up of the democratic Government. 


run under our Constitution powers of the 
three limbs of the State, namely, legisla- 
tive, executive and judiciary, are in sepa- 
rate compartments. Undoubtedly 
power of the judicial limb is different .and 


State (Untwalia J) 


to the 


the 


“ALR, 
distinct from the power of the executive 
and legislative limbs of the State, Since, 
however, our democracy is being run on 
the Parliamentary system of Government, 
the Ministers for their executive actions are 
jointly responsible to the legislature. That 
way the members of the Legislative As- 
sembly and the Legislative Council _ come 
to have their say -in the matter of adminis- 
tration. A question does arise as to whe- 
ther it is legitimate and proper for . the 
members of the Legislature to . interfere 
with the day-to-day administration of the 
Government as the two. members ptrport- 
ed to inter-meddle by their letter dated the 
14th of October, 1971. At the nascent 
stage of our democracy after independ- 
ence such attempts had been made Ly the 
members of the Legislature to interfere 
with the judiciary but this Court had to 
deal with such matters with a strong hand 
and by and large it succeeded in putting 
a stop to the interference of. executive or 
the legislature with the judicial worx of 
the State. Out. of many cases, reference 
may be made in this connection to only 
one case of the King v. K. N. Chachan, 
AIR 1949 Pat 449. 


I am. not prepared to go:so far as to 
say that interference by the members of 
the. Legislature with the day-to-day ad- 
ministration of the Government iL be 
committing any contempt. It may be 
difficult to say that it is illegal but surely 
I think I shall be justified in saying that}. 
it does not seem proper to do so. What 

er all was said by the two members of 
the legislature for advocating the cause of 
the seventh respondent? They merely said 
that the Minister under whom the said: res- 
pondent worked as Private Secretary . was 
satisfied with his work. They could .- not 
say and they did not say from their per- 
sonal knowledge of any of the files dealt 
with by the said respondent . that they were 
satisfied that he possessed all the qualifica- 
tions. In such a situation does not this 
letter smack of pleading ‘a cause for the 
seventh respondent going out of wayf Is 
such interference a healthy or proper one? 
The letter was written directly. to the 
Minister. Is it proper to ignore what has 
been said by the Supreme Court in A. 
Sanjeevi v. State of Madras, AIR 1970 SC 
1102 at p. 1106, (paragraph 12) Hegde, 
J. delivering the edanen on behalf of 
the Court has said: 


“In very well-planned administration, — 


most of the decisions are taken by ‘the civil 


servants who are likely to be experts and 


not subject to political pressure. e 
Minister is not expected-to burden himself 
with the day-to-day administration. His 


primary function is to lay down the poli- 
cies and programmes of his ministry while 
the council of Ministers: settle the major 
policies and programmes of the Govern- 
ment.” ` l 

The wordings of the questions posed by 
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me above suggest the answer and I need 
not give them in specific terms. 

8. What then happened upon the 
pleading of the cause of the seventh res- 
pondent in Annexure 5? The Ministers 
order dated the 26th of October, 1971, 
comes. In the first paragraph of the order 
it is stated that some letters received from 
another Hon’ble Minister and Horble 
members of the Legislature have been put 


up with the file which would show that the: 


mame of Sri Devendra Bahadur Sinha was 


recommended by the Ex-Minister to the 
Appointment Department. | Now _ because 
the names are being asked for by the 


Board of Revenue, therefore, recommend- 
ing his name is proper. Thereafter the 
Minister says that in ths following order 
the names may be recommended: 


l. Sri Sachidanand Frasad Sinha, 

2. Sri Devendra Bahadur Sinha, 

8. Sri Shyam Sundar Sen, 

4, Sri Kanhaiya Prasad Sinha, 

5. Sri Jagdish Prasad in reserved seat. 


9. On reading the impugned order 
it is clear that the only ground which the 
Minister gave for recommending the name 
of respondent No. is the information 
given to him by the other Minister and 
members of the Legislature that his name 
had been previously racommended. It 
appears that he has not cared to examine 
as to whether his name was rightly recom- 
mended or whether it was fit to be recom- 
mended: nor is there any statement before 
us to show that on receipt of the informa- 
tion aforesaid, he made any query from 
the officials of the department. The reason 

iven in paragraph 1 of the impugned order 
by the Minister, in my opinion, is irrele- 
vant; rather it shows that he did not apply 
his mind as to whether respondent No. 
was fit to be nominated and whether his 
name should be recommended to the 
Board. It is a clear abdication of his func- 
tion. Even assuming that the first para- 
graph justified the sending of the name of 
ee dai No. 7, there is absolutely no 
reason given in the impugned order for 
giving him the second ore and for giving 
respondent No. 6 the first place. 

In the context of the requirement of 
the letter dated the Ist ot September, 
1971, of the Board, it is plain that the 
Minister directed the sending of the names 
of respondents 6 and 7 as the first and 
second and the names cf the etitioner 
and respondent No. 8 as third and fourth, 
not being oblivious of tke fact that in the 
general quota only two names were asked 
and not four but deliberately with a view 
to exclude the petitioner without any 
rhyme or reason. In tkat view of the 
matter, his order is arbitrary. I have no 
hesitation in concluding on the facts stat- 
ed so far that the order was mala fide in 
the sense that the Minister proceeded to 
interfere with the recommendation of the 
officials not with the object of recommend- 
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ing the best persons in order of preference 
but with the dominant and ulterior object 
of displacing the petitioner to make room 
for respondent No. 7 because some Minis- 


ter and members of the Legislature, as it 
appears, going out of their way were 
pleading his cause. The deponent of the 


counter-affidavit has said in effect that the 
statements contained therein are based 
upon information derived from the record 
which probably he believed to be true. 
In the last sub-paragraph of paragraph 7 
of the counter-affidavit he sald: 


“Thus it would appear that nomina- 
tion was made after consideration of 
the facts and no favour was done to any- 
body.” 
He does not claim to have stated this fact 
upon information received from respondent 
No. 2. He has not cared to place any 
record before the Court to show as tó 
what facts were considered by the Minis- 
ter to upset the recommendation of the 
officials. There is nothing to indicate that 
the Minister examined the character rolls 
and found the character roll of the peti- 
tioner inferior to that of respondent No. 5 
or respondent No. 7. There is nothing to 
indicate in the records that the Minister 
made any other enquiry regarding the fit- 
ness of respondent No. 7; nor does he say 
that he personally knew. that respondent 
No. 7 in suitability and quality was supe- 
rior to the petitioner. I have, therefore, 
no doubt in my mind that the impugned 
order dated the 26th of October, 1971, 
was made by the Minister arbitrarily and 
mala fide, 


10. In N, P. Mathur v. State of 
Bihar, AIR 1972 Pat 93 (FB) in my sepa- 
rate but concurrent judgment I had the 
occasion to consider with refernce to lead- 
ing cases and authoritative texts as to 
under what circumstances an executive 
order can be said to be mala fide and 
struck down as such. Keeping these prin- 
ciples aptly and squarely in mind, I have 
unhesitatingly, though painfully, come to 
the conclusion that the impugned order in 
this case must be struck down ag having 
been made arbitrarily and mala fide py res- 
pondent No. 2. The way in which the 
matter proceeded thereafter by the Minis- 
ters order dated the 2nd of November, 
1971, contained in Annexure 6, and his 
Private Secretary’s note dated the 13th of 
November, 1971 contained in Annexure 7, 
further strengthens my conclusion afore- 
said. It appears that even the Secretary’s 
note thereafter dated the 16th of Novem- 
ber, 1971 (Annexure 8) was not heeded 
to and in an arbitrary manner the names 
as directed by the Minister in his impugn- 
ed order dated the 26th of October, 1971, 
were recommended. That led to the 
achievement of the ulterior object which is 
apparent from the Board’s letter dated the 
30th of November, 1971 (Annexure 9). 
The Board was not to judge whether the 
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persons nominated by the department con- 
cerned were the best ones in terms of 
either Annexure A or Annexure B. The 
Board was not to sit in appeal over the 
decision of the Department. ' 


Il. I may note here that there is 
no substance in the first point urged on 
behalf of the petitioner. Under the rules 
of business as also in view of what has 
been said by the Supreme Court in A. 
Sanjivee Naidu’s case reported in AIR 1970 
SC 1102, the Minister is the a eats 
head. He has undoubtedly a right to dis- 
agree with the views of the officials of. his 
department and to take his own decision. 
if on relevant considerations of the matter 
and with the object or in any event the 
dominant object of sending the names cf 
best persons he would have taken a deci- 
sion, this Court undoubtedly would not 
have been in a position to substitute its 
own views in place of the Ministers. But 
surely the Minister had no power even in 
regard to purely administrative matters . to 
go astray and make an order of the kind 
as he had done in the background of the 
facts and circumstances narrated above. 

12. It is very interesting and curi- 
ous to find in this case that even in Nov- 
ember 1971 respondent No. 7 moved in 


the matter of getting the adverse remarks . 


in his character roll expunged ‘not directly 
but through a member of the legislature. 
This was perhaps necessitated because the 
Minister in his order dated the 26th of Oc- 
tober, 1971, had. directed the sending of 
copies of the character rolls. It seems to 
me that at: that time possibly respondent 
No. 2 was not aware of an adverse entry 
in his character. roll. But the diffculty 
was later on felt and some member of the 
Legislature was made to move in the mat- 
ter. The Minister again gave way to the 
pressure of the member and directed the 
expunction of the remark. The. facts are 
coercively telling to invite the remark that 
respondent No. 7 instead of doing work in 
the office to the satisfaction of his own 
office bosses was out to please some Mins- 


ter and members of the Legislature and 
sought their help to pull him out of the 
ditch in which he found himself on the 


opinion of his bosses, namely, the Chief 
Engineer, the Deputy Secretary and the 
Secretary. In such a state of affairs I 
have a strong feeling that I shall be failing 
in my duty if I do not allow this applica- 
tion with some comments and set aside the 
impugned order. 


13. For the reasons stated above, 
the writ application is allowed, the im- 
pugned order dated the 26th of October, 
1971, contained in Annexure 4, is set aside 
and the Public Health Engineering Depart- 
ment of the State Government is directed 
to reconsider the matter and send two 
names for the een quota on relevant 
considerations and in the light of Annex- 
A and B. I think it will be 


res neither 


Kalyani Banerjee v. State 


fore’ the 25th October 1949, and so 


- Cases 


A.I. R. 


legitimate nor proper for us to direct the 
said Department to send the recommenda- 
tion as contained in Annexure 2 That 
prayer of the petitioner is, therefore, not 
allowed. It is to be made clear that there 
does not seem to be any dispute in regard 
to the name of respondent No. 9 recom- 
mended for the reserved seat. The action 
taken by the Board as per their letter dated 
the 30th of November, 1971 (Annexure 9) 
will automatically fall and will have to be 
followed, when fresh recommendations for 
the two general seats will be made by the 
Public Health Engineering Department. In 
me circumstances there will be no order as 
o costs, 


AKBAR HUSSAIN, J.:— 
agree. 


14. I 
Application allowed. 
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Kalyani Banerjee and others, Peti- 
tioners v. The State of Bihar and others, 
Respondents. l 

Civil Writ Jur. Case No. 740 of 1968, 
D/- 17-9-1971. 

Mining Leases (Modification of Terms) 
Rules (1956), R. 6 — Terms of statutory 
lease cannot be modified. (X-Ref:— Bihar 
Land Reforms Act (1950), S. 10). 


The effect of Section 10 of Bihar Land 
Reforms Act is not that the old lease grant- 
ed before the vesting of any estute conti- 
nued with the Government substituted as 
lessor in place of the original lessor, but 
that a new statutory lease came into exist- 
ence on the date of vesting. Mining Leases 
(Modification of Terms) Rules, 1956, pro- 
vided for modification of leases granted be- 
the 
terms of a statutory lease under Bihar 
Land Reforms Act, 1950, cannot be modi- 
fied. Hence order of controller terminat- 
ing a lease granted in 1919'in exercise of 
powers under Rule 6 is null and void and 
consequently leases granted by Govern- 
ment over portion of the original lease- 
hold property are ineffective aca void. 

(Para 9) 
Referred : Chronological Paras 
(1970) 2 SCJ 268 = (1970) 2 SCR 

197, Mohd. Hanif v. State of 


Assam Il 
AIR 1967 SC 887 = (1967) 1 SCR 

707, Bihar Mines Ltd. v. Union of 

Ind 9, 10 


ia 4, 8, 

AIR 1965 Pat 274 = 1965 BLJR 

706, Tribeni Prasad Rungta v. State 
of Bihar ; 

ATR 1964 SC 918 = (1962) Supp 

(2) SCR 686, Lodna Colliery Co, 

Ltd. v. Bhola Nath Roy Mr 
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AYR 1916 Cal 924 = 28 Cal LJ 122, 
Safar Ali v. Mohesh Lal Chow- 
dhury 11 

Balbhadra Prasad Singh, Tarini Pra- 
sad and Sita Sharan Singh, for Petitioners; 

Advocate-General and L. S. Sinha, Shree- 

nath Singh, Jagdish Chandra Sinha and 

Shashi Kumar Sinha, for Respondents. 


U. N. SINHA, C. J.:— This applica- 
tion under Article 226 of the Constitution 
of India has been filed by three petitioners, 
praying that two leases granted by the 
State of Bihar, respondent No. 1, to Messrs. 
Bharat Marble Company, a  partnershi 
firm, and Messrs. Hindustan Steel Limited, 
respondents Nos. 4 and 5 respectively, be 
quashed and cancelled. Copies of the 
leases have been given as Annexures 6 and 
7, dated the 12th May, 1967 and the 17th 
October, 1966 respectively. The further 
prayer is that the said Si aang be en- 
joined to desist from interfering with the 
possession of the petitioners with respect 
to certain properties comprised within a 
lease, dated the 11th July, 1919, a copy of 
which has been given as Annexure l. It 
has also been prayed, that, if necessary, 
the petitioners be restored into possession 
of each and several portion of the property 
mentioned in the said leases. A counter- 
affidavit has been filed on behalf of _ the 
State of Bihar, respondent No. 1, and a 
counter-affdavit and several dad ae aa 
statements have been filed on behalf of 
Messrs. Hindustan Steel Limited, respon- 
dent No. 5. Respondent No. 4, Messrs. 
Bharat Marble Company, has appeared 
through counsel, but has not. filed ady re- 
joinder in writing. The substance of the 
of the petitioners is as follows: 


case 
It is stated that by. a registered 
document, dated the lith July, 1919 (An- 


nexure 1), Amardeyal Singh, the then pro- 
prietor of Ladi Estate had granted a min- 
ing lease to Sri Pran Kristo Chatterjee in 
respect of certain minerals, including iron 
ore in villages Adar and Gore, pertaining 
to his estate, bearing Touzi No. 180, Sur- 
vey No. 148 and Touzi No. 161, Survey 
No. 91 respectively of the Collectorate of 
' Palamau. This was a perpetual mokrari 
settlement. The mining rights had been 
given with respect to an area of about 2227 
acres of land in village Adar and an area 
of 1308 -acres of land in village Gore. By 
a registered deed of assignment dated! the 
18th March, 1987 the heirs of the original 
lessee, assigned and transferred their inte- 
rest to one Vyomkesh Mukherjee. A copy 
of this document has been given as An- 
nexure 2. It is said that the said Sri 
Mukherjee had exercised his rights under 
the deed of assignment and had raised iron 
ores on the terms and conditions of the 
original lease dated the llth July, 1919, 
until he died in 1949, leaving three daugh- 
ters as his only heirs, who are the three 
etitioners. It is said that the petitioners 
ad continued in possession and enjoyment 
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of the leasehold property until the estate 
and the proprietary interest of the then 
proprietor had vested in the State of Bihar 
under the provisions of the Bihar Land Re- 
forms Act, 1950. It is alleged that due to 
the vesting of the estate, the petitioners 
came to hold a statutory lease from the 
date of vesting, on the same terms and 
conditions as set forth in the original lease 
of 1919. It is said that in exercise of 
powers conferred under Rule 6 of the Min- 
ing Leases (Modification of Terms) Rule, 
1956, the Controller of Mining Leases, res- 
pondent No. 2, initiated a case in 1959 for 
the modification of the terms of the lease 
of the year 1919 and ultimately ordered 
that the said lease was modified and would 
terminate on 20th September, 1961. A 
copy of the order dated the 28th Septem- 
ber, 1959 has been given as Annexure 8. 
This order is challenged as ultra vires, in- 
effective and null and void. It is, then, 
alleged that the State of Bihar, ignoring the 
right, title and interest of the | petitioner, 
over the properties mentioned in the 191 
lease, inducted respondents Nos. 4 and 5 
as lessees over portions of the original 
lease-hold property. These two leases, 
Annexures 6 and 7 respectively, are also 
said to be ineffective and void. It is alleg- 
ed that the petitioners had protested 
against the action of the State of Bihar and 
of respondents Nos. 4 and 5, but without 
any result. Under these circumstances, 
this writ application has been filed with the 
prayers mentioned above. 


2. In the counter-affidavit filed on 
behalf of the State of Bihar, respondent 
No. 1, no clear-cut case has- been made out 
in rebuttal. The counter-affiidavit consists 
of five paragraphs only, sworn by the Dis- 
trict Mining Officer and the relevant para- 
graphs are paragraphs 2, 3 and 4, which 
are quoted below: 

“2. That the application is not main- 
tainable in law and in fact and is fit to be 
dismissed. 

3. That the petitioner has 
rents and royalty from the date o 
to the State of Bihar. - 


4, That the petitioner is not entitled 
to any relief.” 
No other document has been filed on be- 
half of the State, although the brief of the 
case runs to 194 pages. [It may be men- 
tioned here that. the vesting of the estate 
in question, under the Bihar Land Reforms 
ae T had taken place in January, 


aid no 
vesting 


3. Then comes two counter-affi- 
davits filed on behalf of respondent No. 5. 
The contentions raised in the first counter- 
affidavit may be divided into two. parts. 
In the first part it is stated that the docu- 
ment given by the petitioners as Annexure 
1 created a- tenure-holder’s interest in 
favour of the grantee and as at the time 
of the commencement of the Bihar Land 
Reforms Act, no mines were in operation, 
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the petitioners did not hold any statutory 
lease as contended by them. With res- 
pect to the modification of the transaction 
of 1919, it is stated that the modification 
was made on the basis of a mining lease 
and even on that assumption, the order of 
the Controller was legal and. valid. It is 
stated that even if the petitioners were in 
the position of statutory lessees under Sec- 
tion 10 of the Bihar Land. Reforms Act, 
the Controller had full jurisdiction to modi- 
fy the lease of 1919. Therefore, it is 
contended that the State of Bihar-had full 
right to execute the lease in favour of res- 
pondent No. 5 in 1966 (Annexure 7). It is 
stated, that, on the basis of that lease; res- 
ondent No. 5 had come in possession of 
e leasehold property and . was 
therein. The seccnd part of the conten- 
tions raised is contained in one paragraph 
only, namely, paragraph 20, which is to 
the following effect: . 


“That the petition is otherwise fit — to 
be rejected. I further say that _neither 
Kumar Amardeyal Singh nor his subsequent 
transferees had any legal right to create 
any mining lease or transfer subsoil rights 
in respect of the land in question.” 


Tt is this part of the case that has been 
dealt with more elaborately in the secon 
counter-affidavit of this respondent,. in 
view of the reply to-the first counter-affi- 
davit filed by the petitioners contendin 
that the plea set out in this paragraph o 
the first counter-atidavit, cannot be enter- 
tained at the instance of this respondent, 
when the respondent’s lessor has recognis~ 
ed. the petitioners’ status and rights. The 
substance of the ‘second  counter-affidavit 
filed où behalf of respondent No, 5 is to 
the following effect. It is stated that 
Kumar Amardeyal Singh of Ladi Estate or 
his predecessors-in-interest were only Jagir- 
dars and they had no mineral rights at all 
in the estate and so they had no right to 
grant any mining lease. It is contended 

at the mineral rights and all underground 
rights in Ladi State were always with the 
State of Bihar. The assertion made by 
the petitioners that the State of Bihar had 
. recognised the status and rights of the pon 
tioners is denied as misconceived and a 
factually incorrect assertion. A reference 
has been made to a decision of this Court 
in the case of Tribeni Prasad Rungta v. 
State of Bihar, Misc. Judicial Case No. 369 
of 1963, D/- 23-11-1964, reported in 1965 
BLJR 706 = (AIR 1965 Pat 274) advert- 
ing specially to: paragraph 5. of the coun- 
ter-affidavit filed by the State of Bihar in 
that case. [This paragraph has been quot- 
in full in paragraph 6 of this counter- 
affidavit.| As a detailed discussion of the 
miscellaneous judicial case of this Court 
will have to be made in -due course, para- 
graph 6 of the second counter-affidavit fil- 
ed on behalf of respondent No. 5 is quoted 
here in full 
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working. 


‘copy o 


A. I. R. 


“That in M.J.C. No. 869 of 1963 
(Shree Tribeni Prasad Rungta v. The State 
of Bihar), it was’ stated as follows in para- 

aph 5 of the counter-affdavit filed on 
Pekalf of the State of Bihar:— 


‘That with regard to the statements of 
the petitioner in paragraphs 7 and 8 of 
his petition the true fact is that the mineral 
right in the said estate covered by the said 
indenture vested in the State of Bihar on 
the 14th July, 1951 under the Bihar Land 
Reforms Act, 1950. Further, the true fact 
is that the outgoing landlord, Kumar Amar- 
deyal Singh of Ladi Estate in the District 
of Palamau, who was a Jagirdar, had no 
miner rig t in the said estate. This fact 
was also decided in Title Suit No. 18 of 
1983, instituted on behalf of the State of 
Bihar “against Kumar Brajdeo Narayan 
Singh, ancestor of the said Kumar Dayal 


Singh. The said Title Suit was decided 


on the 15th June, 1951, according to 
which it was held by Shree Asiq Ali, the 
earned Subordinate Judge of Palamau, 
that the mineral right belonged to the State 
and it was held in favour of the State. 
This fact will also appear from an under- 
taking given by the petitioners father (a 
which the petitioner has marked 
as Annexure “D? of his petition) in which 


the finding of the said Title Suit No. 18 | - 


of 1938 is referred and it is stated that it 
was decided in favour of the State Gov- 
ernment. Therefore, the State Govern- 
ment is entitled to realise the dead rent 
from the 14th of November, 19517.” ~~ 


It ‘would be convenient, at this stage, to 
quote in full ‘this Annexure D filed in the 
Miscellaneous Judicial Case also, as refer- 
ence to it has been.made by Sri Balbhadra 
Prasad Singh appearing for the petitioners, 
without ‘any objection having been raised 
by the learned Advocate-General appearing 
for respondent No. 5. As a matter of 
fact, both the learned counsel have referred 
to this document in support of their res- 
pective arguments at some stage or other. 
Annexure D runs . thus: i 


“This agreement is made on the. 16th 
day of April, and one thousand nine- hund- 
red and fifty three by me R. B.. Madan 
Gopal Rungta, son’ of Shri ~ Mangilal 


Whereas the late R. B.  Amardeyal 


‘Singh, proprietor of Ladi Estate, granted a 


mining lease dated 17-7-1919 in favour of 
Shri P. K. Chatterji. 


And _ 
Whereas I have acquired right of a 
sub-lease through mining sub-lease dated 
21-9-1951. - 
And s ; 
Whereas in that capacity I began 
working the mines at village Goerey, police 
station Daltonganj,. district Palamau and 
despatched some quantity of iron ore from 
e mines, 


1972 


Whereas the operaticn of the mines 
was stopped by the Deputy Commissioner, 
Palamau, in assertion of the right that the 

ines and minerals in Palamau belong to 
overnment, 

And. 


Whereas the Government is examinin 
the instrument of grant cr grants or sana 
creating the Jagirdari or proprietary right 
in favour of the Jagirdar of Ladi Estate 
in order to see what right and interest he 
had in the mine underground and whe- 
ther they differ in any way from the right 
and interest in underground minerals of 
the proprietor of village Muter against 
whom the Government kLrought a suit be- 
ing Title Suit No, 18 of 1933 of the Court 
of Subordinate Judge of Palamau which 
was ee ae in their (Government) favour. 


An 
Whereas pending further examination 
of mineral rights in Gorey the Government 
have permitted me to work out the mines 
and despatch iron ore from there on con- 
dition that I execute an agreement of cer- 
(Contd. on Col. 2) 


1. Witness. Attested signature. Yas- 
want Sahay Verma Pleader, Dal- 
tonganj. 

B. Witness, Attested signature Basu- 
dev Prasad Pleader, Daltonganj 
16-4-5383. 

4. It will be necessary, at this 


stage, to mention about a rejoinder filed 
on behalf of the petitioners referring to 
the miscellaneous judicial case of _ this 
Court, mentioned above. It is stated in 
this rejoinder that in Title Suit No. 18 of 


1988, Amardeyal Singh or his successors 
were not parties and that suit had not dealt 
with any portion of Ladi Estate. It is said 
that that suit had been dled by the State 


of Bihar against Kumar Brajdeo Narain 
Singh of Chainpur Estat2 and it is said 
that this matter had been dealt with by 
this Court in its judgment passed in the mis- 
cellaneous judicial case. A reference has also 
been made to a decision of the Supreme 
Court of India, in Civil Appeals Nos. 172- 
174 of 1968. [This is the case of Bihar 
Mines Ltd, v. Union of India, reported in 
AIR 1967 SC 887.] Along with this re- 
joinder filed by the petitioners, a copy of 
an order of the Government of Bihar of 
November 1968 has been given as Anne- 
xure l of this particular rejoinder, where 
a reference to this decisicn of their Lord- 
ships of the Supreme Couct is to be found. 

is matter will be corsidered later on 
when the decision of this Court in Miscel- 
laneous Judicial Case No. 869 of 1963 and 
the decision of their Lordships of the 
ee aby Court are dealt with more fully.] 
It has further been mentioned in this re- 
joinder that prior to the vesting of the 


Ladi Estate under the Bihar Land Reforms 
Act. the ex-nronrietor had heen  ocranting 
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tain terms in their letter No. 174 dated 
16th April, 1953. 

Now this agreement 
under:—— 

(a) That the permission to work the 
mine and despatch iron ore will not create 
any interest in my favour and will not 
amount to waiver on the part of Govern- 
ment to the mining rights and will not in 
any way prejudice the right and interest 

vernment in the mines, 

. (b) That I will deposit royalty on the 
despatch of iron ores calculated on the 
basis of rate of royalty for iron ores given 
in the Mineral Concession Rules, 1949, 
we three months as security of royalty 
as that in case Government's right to mine- 
rals is finally established after further exa- 
mination of this matter, there may not be 
any large accumulation of royalty. 

(c) That I will submit the area with 
plot No. and boundaries with reference 
to map before starting work in particular 
are 


witnesseth as 


a. 

In witness (sic) where I have signed 
this agreement in token of acceptance of 
the term thereof, 


Sewandra Sundar Paul, Constituted 
Attorney of Rai Bahadur Madan 
Gopal Rungta. 

16-4-53 


at Daltonganj.” 


mining leases in this estate and the Gov- 
ernment had never interfered with this 
right. . 
5. After this rejoinder had been 
filed by the petitioners in 1968, there was 
a gap for about two years and then from. 
1970 onwards, four supplementary affida- 
vits have come on the record on behalf of 
respondent No. 5. Two of them were fil- 
ed when the hearing of the case had actu- 
ally started. In the first supplementary 
counter-affidavit filed in March, 1970, res- 
pondent No. 5 has given the facts and cir- 
cumstances under which the lease (Anne- 
xure 7) had been poa by the State to 
this respondent, after the State Govern- 
ment had advertised for the grant of min- 
ing lease in respect of Gore area in 
the Official Gazette, dated the llth De- 


cember, 1961. In this supplementary coun- 
ter-affidavit it has been mentioned that the 


deponent had discussions with the District 
Mining Officer, State of Bihar, at Dalton- 
ganj, when he learnt that petitioner No. 1 
of this writ case or her representative had 
filed an application stating that she has or 
had no concern with the area supposed to 
have been leased out to her and that it is 
essential that the State of Bihar be direct- 
ed to produce this application. [This mat- 
ter may be clarified once and for all at this 
stage. Sri Lakshman Saran Sinha appear- 
ing for the State of Bihar has stated that 


no such document is available and when . 


the District Minine Officer is himselfi regs ` 
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pondent No. 8, it must be taken that no 
such application had been filed and the 
statements made on behalf of respondent 
No. 5 are unworthy of credence.] In the 
second ee O avit filed 
in July 1970 some er facts have been 
stated on behalf of respondent No. 5 to 
show that the lease in favour of this res- 
pondent (Annexure 7) had become effec- 
tive. With an affidavit filed on behalf of 
this respondent in August 1971, a copy of 
the Khewat of village Gore has been given 
as Annexure. A, prepared under Section 88 
of the Chotanagpore Tenancy Act, 1908. 
[In this Khewat Amardeyal Singh has been 
shown as the “interested person”. “Qaiser- 
i-Hind” has been shown as the p under 
whom he holds. The nature of the right 
has been described as “Davami Bando- 
bast”. is right is mentioned as non-re- 
sumable. | 


In the Jast supplementary counter-affidavit 
filed on behalf of respondent No. 5, on the 
same day, in August 1971, another docu- 
ment has been appengod as Annexure P, 
but no one has relied upon this document 
at any stage for any particular purpose. 


6. In view of the fact that in the 
lease of 1919 (Annexure 1) a reference has 
been made to the fact that the name of 
Amardeyal Singh stands recorded in the 
Land Registration Office, in the appropri- 
ate column, a supplementary affidavit was 
filed on behalf of the oo in the 
course of the hearing of the case, append- 
ing therewith two copies of certain entries 
made in Register D, Part I, combined with 
Register A, of villages Adar and Gore [An- 
nexures 8 and 9J]. These entries show 
Amardeyal Singh, then hi 
‘Prasad Singh and then the State of Bihar 
as the successive proprietors of villages 
Adar and Gore, appertaining to Ladi 
Estate. 

7. The various contentions raised 
by the learned counsel for the parties may 
be narrated at one place. It is argued on 
behalf of the petitioners that the State of 
Bihar had no power to grant the minin 
leases incorporated in Annexures 6 and 7, 
to respondents Nos. 4 and 5 respectively in 
village Gore, from the property included 
in the lease of the 11th July, 1919, of 
which the present lessees are the three peti- 
tioners, by way of assignment to their 
father. It is argued that the modification 
of the 1919 lease made by the Controller 
on the 28th September, 1959 (Annexure 8) 
was wholly without jurisdiction and that 
after the expiry of the sub-lease given to 
M. G. Rungta, sometime in September 
1961, the petitioners are in possession of 
the lessees’ interest and respondents Nos, 4 
and 5 cannot disturb their possession by 
virtue of alleged leases in their favour. It 
is urged that admittedly respondent No. 5 
has disturbed the petitioners’ possession, as 
_ is mentioned in paragraph 12 of their first 
` counter-afidavit. It is then argued that on 
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-counsel appearin 


his son Ambica 


A. I. R. 


the vesting of Ladi Estate in the State of 
Bihar, under the Bihar Land Reforms Act, 


in 1955, the lease granted in 1919 {Anne- 
xure 1) became a statutory lease in favour 
of the petitioners, under Section 10 of the 
Land Reforms Act, 1950, and the alleged 
leases in favour of respondents Nos. 4 and 
5 were wholly void and ineffective. It ig 
argued that Title Suit No. 18 of 1933 had 
no connection with the Ladi Estate, as hag 
already been held by this Court in Miscel- 
laneous Judicial Case No. 869 of 1963, 
mentioned above. It is difficult to appre- 
ciate what the case of respondent No. 1, 
the State of Bihar is. I have already men- 
tioned the stand taken by this respondent 
in its counter-affidavit and the Tamed 
for this respondent has 
taken the line of least resistance by adopt- 
ing the contentions raised on behalf of res- 
pondent No. 5 in its counter-affidavits and 
the supplementary papers. The learned 
counsel for respondent No. 4 had nothing 
to urge, except by saying that he adopts 
the contentions raised on behalf of the 
State of Bihar and the other lessee, name- 
ly, respondent No. 5. erefore, it is 
necessary to mention the arguments advanc- 
ed on behalf of respondent No. 5 by the 
learned Advocate-General in some detail 
The first argument raised is, that, the peti- 
tioners were only tenure-holders and as 
they had not actually been working an 
mine at the time when the vesting of Ladi 
Estate had taken place, no statutory lJeasé 
had followed in the petitioners’ favour. It 
is then argued, that, even if the modifica- 
tion of the lease made by the Controller 
in 1959 was on the basis that the peti- 
tioners’ interest was that of a lessee of @ 
mining lease, the modification was legal, 
valid and binding and the Jease came to 
an end on the 20th September, 1961. Then, 
it is argued, that, as this respondent came 
in possession by virtue of the lease grant- 
ed in its favour, in 1966, the petitioners 
cannot obtain any relief by way of a writ, 
whatever relief they may obtain in any 
other appropriate proceeding. This 
ment is supplemented by the contention 
that T. P. Rungta has clearly accepted the 
position that this respondent is carrying on 
mining operation in village Gore. The 
learned Advocate-General has further urged 
that the petitioners had approached i 
Court in this case after a considerable de- 
lay, as their lease had been affected: by the 
order of the Controller, made as early as 
in 1959, and, that, in any event, the peti- 
tioners cannot ask for any relief against 
respondent No, 5 in this writ case, so many 
years after the lease made in its favour, 
The last and the main contention raised 
on behalf of respondent No. 5 is, that 
Amardeyal Singh had no power to grant 
a lease of the underground mineral rights 
and the petitioners have not produced any 
material on record to show that Amardeyal 
Singh had any such right. Reference hag 
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been made in this connection to the Khe- 
wat of village Gore, to the Gazetteer of 
Palamau and to the Final Report of the 
Survey and Settlement Operations in the 
District of Palamau, complied by T. W. 
Bridge, I.C.S., Settlement Officer, Chota- 
pagpore. 


8. Prima facie, the contentions 
táised on behalf of the petitioners seem 
to be valid, based as they are on the per- 
petual lease of some mineral rights given 
by Amardeyal Singh on the llith July, 
1919, unless this lease has validly come to 
an end on the 20th September, 1961, under 
the orders of the Controller, dated the 28th 
September, 1959 (Annexure 8). On the 
question of this termination, the decision 
given by this Court in Miscellaneous Judi- 
cial Case No, 869 of 1963 on the 28rd 
November, 1964, will have to be dealt with 
in extenso and in this context the later 
decision of the Supreme Court, in AIR 
1967 SC 887 will have to be considered. 
The argument advanced by the learned 
‘Advocate-General, that, Amardeyal Singh 
had no proprietary rights in -the under- 
ground mine in Ladi Estate must also 
be considered. 


- 9. The petitioner of Miscellaneous 
>Tudicial Case No. 369 o= 1963 was one 
T. P. Rungta, son of Madan Gopal Rungta, 
deceased. He had alleged that Amardeyal 
Singh, proprietor of Ladi Estate, a Jagir- 
dar, had granted a mokarri mining lease 
in respect of iron ore in villages Adar and 
Gore to one P. K. Chatterji by a register- 
ed instrument, dated the llth July, 1919. 
The lessee had assigned kis interest to one 


ukharji, on whose ceath, his three 
daughters had granted a  sub-lease to 
Ma Gopal Rungta, for ten years, under 


a registered instrument, dated the 21st Sep- 
tember, 1951. [Madan Gopal Rungta had 
died on the 15th October, 1962, and he 
had been succeeded by the petitioner T. P. 
Rungta.] It was alleged that on the 80th 
November, 1962, the T. P. Rungta’s autho- 
rised agent had received a notice under 
Section 7 of the Bihar and Orissa Public 
Demands Recovery Act, demanding a sum 
of Rs. 66,317.93 paise. A certificate pro- 
ceeding had been instituted for recovery of 
money on account of dead rent for the 
eriod from 14th Novemter, 1951 to 20th 
eptember, 1961. Having unsuccessfully 
disclaimed his liability, under Section 9 of 
the Public Demands Recovery Act, T. P. 
Rungta filed the writ case under Articles 
926 and 227 of the Constitution of India. 
Some more facts were alleged in that case 
to the following effect. It was said that, 
while Madan Gopal Rurgta was working 
the mines under the sub-lease, he was pre- 
vented from doing so by the Deputy Com- 
missioner of Palamau in December, 1952 
on the ground that the proprietor of Ladi 
Estate had no right to grant any mining 
lease to P. K. Chatterji. In March, 1958 
an arrangement was entered into between 
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the State Government and Madan Gopal 
Rungta for the working of the mine, on the 
latter’s executing an agreement in writing 
that he would work the mines and des- 
patch iron ore without any prejudice to 
the Government’s rights over the mines 
and subject to the result of the examina- 
tion of Madan Gopal Rungta’s claim under 
the sub-lease. Such an agreement was 
executed by Madan Gopal Rungta on the | 
16th April, 1953 and he continued his 
mining operation. [This was Annexure D 
of the Miscellaneous Judicia] Case.] There- 
after, the Ladi Estate had vested in the 
State of Bihar in January, 1955 under the 
Bihar Land Reforms Act. While this state 
of affairs had continued, the Controller of 
Mining Leases for India, by an order dat- 
ed the 28th September, 1959, made under 
Rule 6 of the Mining Leases (Modification 
of Terms) Rules, 1956, modified the terms 
and conditions of the sub-lease, dated the 
21st September, 1951, granted to Madan 
Gopal Rungta, ordering, amongst other 
matters, that a dead rent shall be payable 
at the rate of Rs. 5 per acre per annum 
for iron ore only. is was the basis for 
the claim in the _ certificate proceeding 
under the Public Demands Recovery Act. 
The case had been contested by the State 
of Bihar, according to whom, royalty of 
Rs. 17184 was due from l4th November, 
1951 to 30th June, 1954 and dead rent of 
Rs. 4219.64 paise was due from Ist July, 
1954 to 27th September, 1959 and the 
modified dead rent from 28th September, 
1959 to 20th September, 1961. er con- 
sidering the questions arising in the case, 
a Division Bench of this Court held, that, 
the Controller had no jurisdiction to . make 
any order of modification in the conditions 
of the sub-lease and that the State of Bihar 
was claiming dead rent from Madan Gopal 
Rungta only under the order of the Con- 
troller, dated the 28th September, 1959. 
Another aspect of the decision may also 
be noticed. The State of Bihar had con- 
tended that a part of the certificate debt 
was royalty due for despatch of iron ores 
from 14th November, 1951 to 30th June, 
1954. This Court held that the vesting of 
the estate having taken place in January, 
ecame entitled to royalty 
from the mining lessees, if those leases 
were not otherwise modified under Section 
10 of the Bihar Land Reforms Act. This 
Court stated thus: 


“Prior to fhat the State was not en- 
titled to such royalty, ess they claimed 
their mining rights on some other basis. 
In the present case, the -counter-affidavit 
filed on behalf of the State does not dis- 
close any such thing. Reference has been 
made in the counter-affidavit to Title Suit 
No. 18 of 1933 in the Court of the Sub- 
ordinate Judge of Palamau, in which the 
Government’s underground rights were 
declared against the proprietor of the 
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estate, but that related not to Ladi Estate 
but to some other estate.” 
In the result, the certificate proceeding 
was quashed’ by this Court. In order to 
‘appreciate the facts of T. P. Rungtas case, 
Annexure D of that case has been repro- 
duced in full in paragraph 3 above. Whe- 
ther the earlier conclusion this Court in 
this Miscellaneous Judicial case,- to _ the 
effect, that, the Controller had modified 
the sub-lease granted to Madan Gopal 
Rungta in September, 1951 is relevant or 
not, the position remains the same, if it be 
taken that the Controller had purported to 
modify and terminate the origin lease, 
dated the llth July, 1919. Reference may 
be made in this context to the decision of 
their Lordships of the Supreme Court in 
the case of AIR 1967 SC 887. But, be- 
fore I deal with the Supreme Court deci- 
sion more fully, I would like to dispose of 
the arguments advanced by the learned 
counsel for the parties in this case, on the 
counter-affidavit filed by the State of Bihar 
in Miscellaneous Judicial Case No. 369 of 
1963, the main contentions raised in that 
counter aulaeyit may be summarised as fol- 
LOWS: 

(a) Under the sub-lease granted to 
Madan Gopal Rungta by the present peti- 
tioners, T. P. Rungta, the petitioner of that 
case, son of M. G. Rungta, was liable to 
pay all old dues, including the dead rent, 
to the State Government trom the date of 
vesting of the mineral rights in the State 
Government under the Bi Land Re- 
forms Act. , 

(b) On the terms of the 1919 lease 
and followed by the order of the Control- 
ler in 1959, the rate of dead rent was in- 
creased, payable to the State Government. 

c) Amardeyal Sin who was a 
Jagirdar, had no mineral right in the Ladi 
Estate and this fact had been decided in 
Title Suit No. 18 of 1983, instituted 
against the ancestor of Amardeyal Singh. 


(d) Reference was made to the under- - 


taking given by Madan Gopal Rungta on 
16th April, 1958, which was made Anne- 
xure D of the counter-affidavit. 

So far as Title Suit No. 18 of 1983 is of 
any relevance, the decision of this Court in 
the Miscellaneous Judicial Case is clear to 
the effect,- that, that title suit had no connec- 
tion with the Ladi Estate. The other in- 
ference which can be drawn from the con- 
tentions raised by the State of Bihar in 
that Miscellaneous Judicial Case can’ only 
be, that, the lease of. 1919 and the sub- 
lease of 1951 were legally valid transac- 
tions. I do not see how any part of these 
contentions raised by the State of Bihar in 
the earlier case can support the present 
contention raised in this case, that, Amar- 
deyal Singh had no right, title and interest 
in sub-soil minerals and if the order of the 
Controller passed in 1959 is out of - the 
way, the argument raised by the petitioners 
ade Section 10 of the Bihar Land Re- 
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forms Act may be quite valid. In Anne- 
xure D of the counter-affidavit filed in that 


Miscellaneous Judicial Case it was clearly 
mentioned that the undertaking given by 
Madan Gopal Rungta was on the basis thaf 
e State Government was examining the 
title of the proprietor of Ladi Estate in 
e minerals underground, in view of Title 
Suit No. 18 of 1933, where it had been 
held that the pona of some other 
estate (not Ladi Estate) had no right in 
underground min : e Supreme 
Courťs decision has now clarified the legal 
position about the right of the Controller 
of Mining Leases beyond any doubt. Itf 
has been held by the Supreme Court, in 
the case of Bihar Mines Ltd, that, the 
effect of Section 10 of Bihar Land Reforms 
‘Act is not that the old lease granted before 
the vesting of any estate continued with} 
the Government substituted as lessor in 
place of the original lessor, but that a new 
statutory lease came into existence on the 
date of vesting. It has been held that 
the Mining Leases (Modification of Terms) 
Rules, pes for modification of 
leases granted before the 25th October, 
1949, and so the terms of a statutory lease 
under Bihar Land Reforms Act, 1950, can- 
not be modified. Therefore, there is nō 
escape from the conclusion, that, the ter- 
mination of the 1919 lease effected by the 
Controller was null and void. It appears 
from the record that the leases granted to 
respond ts Nos. 4 and 5 of this case had 
really followed the modification and termi- 
nation made in 1959, cutting down the life 
of the 1919 lease and putting an end to it 
on the 20th September, 1961. This is 
clear’ from what has been stated in the 
first supplementary counter-affidavit filed 
by respondent No. 5 in March 1970 men- 
tioned above.’ In paragraph 2 of that sup- 
plementary counter-affidavit it is stated that 
the State Government had advertised for 
grant of mining lease in respect of Gore 
area in the Official Gazette on the Lith 
December, 1961 and the names of the a 
plicants .have been mentioned in paragrap 
8 thereof. Respondent No. 5 was one 
of such applicants. It may be mentioned, 
at this stage, Marts in the absence of any 
counter-afidavit filed on behalf of respon- 
dent No. 4, it is not clear as to how a lease 
janger 6) had come into existence in 
avour of that respondent in 1967. All 
that one can get from Annexure 6 is that 
the lessee had applied to the State Gov- 
ernment in accordance with the Mineral 
Concession Rules, 1960, for a mining lease 
and this- lease had followed, covering an 
area of 267.89 acres in village Gore. But, 
the grant of the leases incorporated in An- 
nexures 6 and 7 in favour of respondents 
Nos. 4 and 5 appear to be inconsistent 
with the State Government’s attitude in 
1968, as shown in Annexure 1 of the re- 
joinder filed by the petitioners in April, 
1969. This document was sent the 


_ of Ladi Estate. 


<< “To 


1973 
Government of Bihar in November, 1968, 
to the Deputy Commissioner of Palamau, 


Daltonganj, and the relevant portion © 
the document is quoted below: 


The Deputy Commissioner, 


Palamau, Daltonganj. _ | 
Re: His ae ne 23 (a) M dated the 


Min- 


Sri Someshwar Prasad and (x) Sri Triveni 
_ Prasad Rungta for grant mining Jease 
for lime-stone and dolomite ia village 


Berma, P.S. Daltonganj in the district of 
Palamau. 


Orders: In view of the judgment of 
the Supreme Court passed in Civil Appeal 
Nos. 172-174 of 1963 in Bihar Mines Ltd. 
v. Union of India and ofners, M/s. Quam- 
ruddin and Sons are alore entitled to re- 
main in possession of the area in question 
for the period mentioned in the lease deed 
granted in their favour by the ex-proprietor 

The area appli for by 
the aforesaid applicants are, therefore, not 
available for settlement. The applications 
are accordingly rejected. l 

By order of the Governor of- Bihar 

Sd. C. P. Singh. | 

Deputy Secretary to ‘Government. 

The judgment of the Supreme Court, men- 
tioned therein, is the one reported in AIR 
1967 SC 887. Clearly, at that stage, the 
State Government had accepted the posi- 
tion that the ex-proprietor of Ladi Estate 
was entitled to grant mining lease in vil- 
lage Berma. It may be noticed that res- 
pondent No. 4 of this case was one of the 
applicants mentioned in this document, 
who failed in his endeavour in 1968, on 
the basis of the Supreme Court judgment. 
Upto now no material has been brought 
on the record to show how the State Gov- 
emment has now come to the conclusion 
that the proprietor of Ladi Estate had no 
right to the underground minerals, in order 
to support the contentions raised by res- 
ondent No. 5. The attempt to give the 

eases in 1966 and 1967 must be taken to 
be tantamount to an action expelling cer- 
tain individuals from an interest they claim 
in immovable property, without any legal 
justification. I may refer back to the 
counter-affidavit filed by the State Gov- 
ernment, in the instant zase, where the 
main point taken in o Pen is that the 
etitioners have not paid rents and royalty 

faa the date of the vesting of the estate. 
If the petitioners have not, the appropriate 
remedy may lie somewhere, but the non- 
payment cannot justify the grant of the 
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leases incorporated in Annexures 6 and 
7. It is hardly possible to permit respon- 
dent No. 5 to defeat the petitioners .by say- 
in pupa that, Amardeyal Singh had no 
title to the underground minerals in Ladi 
Estate and that unless the petitioners prove 
that he had such a right in this case, or 
elsewhere, the lease granted to it must be 
taken to be’ valid by its own force. 


10. In order to substantiate his 
argument, that, Amardeyal Singh or hi 
predecessors were only Jagirdars and had 
no mineral right in the estate, the learned 
Advocate-General has referred to the Final 
Report of the Survey and Settlement Ope- 
rations in the district of Palamau, by T. W. 
Bridge, LC.S., Settlement Officer, Chota- 
nagpore, and our attention owas drawn, 
particularly, to paragraph 109 
where there is some mention about iron 
furnaces and iron mines. But, this para- 
pra h itself mentions that the Government 

never completed the inquiry as to 
whether the Jagirdars had any interest in 
the iron mines or not. The learned counsel 
for the petitioners has, on the other hand, 
referred to various other paragraphs of 
this report, including paragraph 118, where 
some mention has been aade to the fact 
that Jagirdars had been elevated to the 
superior position of Zamindar and that 
Government cannot claim any right in 
minerals lying within aca The learn- 
ed counsel has also relied upon the reso- 
lution of the Government of Bihar and 
Orissa in the Revenue Department, dated 
the 28rd August, 1921, where there is a 
mention that the Jagirdars'had been admit- 
ted to the full rights of proprietors of 
permanently settled estates. In my opin- 
jon, on a consideration of the portions of 
Bridge’s report, referred to by the learned 
counsel for the parties, it will be highly 
speculative to come to any definite conclu- 
sion as to whether the Jagirdars in the dis- 
trict of Palamau had or had not rights in 
the underground mineral rights within 
their Jagirs. The proper course to adopt 
in this writ case is, in my opinion, to pro- 
ceed on the footing that the apparent state 
of things represents the real state of things, 
until the contrary is established in an ap- 
propriate proceeding. The apparent state 
of things is, amongst others, a continuation 
of the leasehold interest of the petitioners 
with respect to the minerals mentioned in 
the 1919 lease. Once the modification 
made in 1959 is out of the way, the lease- 
hold interest must be taken to continue. A 
further prima facie conclusion must also 
follow from Section 10 of the Bihar Land 
Reforms Act, as long as it is not establish- 
ed that the proprietors of Ladi Estate had 
no right in the minerals given in lease in 
1919, and the conclusion is that a statu- 
tory lease in favour of the lessee came into 
existence in January, 1955 on the vesting 
of Ladi Estate. If it is ever held in a 
competent proceeding, that, the proprietor 


thereof, - 


~ 
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of Ladi Estate did not have any right in 
the minerals given in lease in 1919, the 
position may be otherwise. In my opinion, 
it is not at all necessary to give any final 
decision in this case as to whether Amar- 
deyal Singh had any right, title and inte- 
rest in the minerals, which he had purport- 
ed to give in lease in 1919, because the 
petitioners have sufficient cause of action 
‘or obtaining relief in this writ case on the 
prima facie state of affairs dealt with above. 
As a matter of fact, on the view taken by 
the State of Bihar itself, in 1968, with res- 
pect to village Berma, as a result of the 
ecision of the Supreme Court, AIR 1967 
SC 887, it should lave taken a similar 
stand with respect to the lease of 1919 in 


favour of the petitioners, instead of sup- 
porting the ‘stand taken by respondent No. 
5 in this case. On the stand taken by the 


State of Bihar in 1968 and on the counter- 
affidavit filed in this case, no otber conclu- 
sion is possible, except that the State of 
Bihar has upto now, accepted the lease- 
hold interest of the petitioners under the 
1919 lease. 


Ll. Learned Advocate-General ap- 
pearing for respondent No. 5 has also re- 
erred to the Khewat (Annexure A of the 
affidavit filed by this party on 10th August, 
1971), which mentions that Amardeyal 
Singh held village Gore wunder Qaiser-i- 
Hind, a that Amardeyal Singh 
could not have been the owner of the 
underground mineral rights, until it is esta- 
blished that such a right had been convey- 
ed to him either by a grant or by statute. 
The learned counsel for the petitioners has, 
on the other hand, referred to the copy of 
Register D of village Gore (Annexure 9 of 
the supplementary affidavit filed by the 
petitioners on 20th August 1971) and has 
argued that this document is a copy of the 
entry in Register A also and this register 
contains entries of revenue-paying estates 
and so Amardeyal Singh must have been 
the proprietor of the underground mineral 
tights also. He has referred to the case 
of Lodna Colliery Co. Ltd. v. Bhola Neth 
Roy, AIR 1964 SC 918, where their Lord- 
ships have stated thus: 

“Exhibit 6 (a) is certified copy of 
settlement Khatian No. 611 in respect of 
village Sripur, relating to Touzi No. 2597, 
R. S. No. 2416. It describes the interest 
in the land in suit to be Bajeapti (resumed) 
Lakhraj Pariharpur and others. It men- 
tions five persons including the son of 
Madhusudhan Roy and the sons of Sitanath 
Roy, to be the proprietors in ‘possession of 
that interest. It also shows the King em- 
peror of India as possessing the entire 
superior interest. Jt is thus clear that the 
possessors of the Bajeapati (resumed) Lakh- 
raj land in suit held it as proprietors 
under the King-Emperor of India. They 
must consequently have the same rights 
which other proprietors like Zamindars 
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According to the learned counsel, even if 
Amardeyal Singh Had held under the 
King-Emperor of India, he could still be 
the Dror aaa of the underground mineral 
rights like zamindars of revenue-payin 
estates. I do not think that the learn 

Advocate-General is pg in relying on the 
decision, in the case of Safar Ali v. Mchesh 


- Lal Chowdhury, 28 Cal LJ 122 = (AIR 


1916 Cal 924) in this case. The placitum 


of Safar Ali’s case reads as follows: 
“A vendee of immovable property 
under a registered deed, if required to 


prove his title, must do so by the produc- 
tion of the deed or lay the foundation for 
the admission of the secondary _ evidence 
with regard to it. No oral evidence of 
that sale can be adduced under S. 91 of 
the Evidence Act?” . 


According to the learned Advocate-General, 
when the petitioners have come to Court 
claiming the lessees’ interest in the minerals 
contained in the lease of 1919, they must 
produce the document of title by which 
Amardeyal Singh’s title to such minerals 
could be established. In my opinion, the 
question of title of Amardeyal Singh to the 
underground minerals purported to have 
been leased out in 1919 is quite foreign 
to the scope of this writ ap lication and 
this case ought to be deci d on a differ- 
ent footing altogether, as I have already 
indicated above. The petitioners are not 
merely attempting to enforce their contrac- 
tual right under the 1919 lease, but they 
are raising the issue that the State has no 
right to interfere with their lease, resulting 
in their ouster from the property by mere 
executive action. is was the view ex- 
pressed by the Supreme Court, in the case 
of Mohammad Hanif v. State of Assam, 
(1970) 2 SCJ 268. i 


12. The other subsidiary argu- 
ments raised on behalf of respondent No. 
5, mentioned in paragraph 7 above, are 
also of. no avail to this respondent. Even 
if the petitioners had not been actually 
working the underground minerals men- 
tioned in the 1919 lease, in the area cover- 
ed by Annexures 6 and 7, their title to the 
minerals cannot be defeated only on that 
ground. So far as the delay is concern- 
ed, I do not think that that is of any con- 
sequence. If the Controllers order passed 
in 1959 did not terminate the 1919 lease 
in 1961, the petitioners can validly object 
now to the leases given to respondents Nos. 
4 and 5 in 1967 and 1966 respectively. In 
my opinion, the only question which is now 
to be considered is, what relief is available 
to the petitioners in this writ case. I have 
mentioned the prayers made by the peti- 
tioners and, in my opinion, the petitioners 
are entiti to a declaration, at, the 
leases granted by Annexures 6 and 7 could 
not have affected the underground mineral 
rights of the petitioners with respect to the 
min covered by these two documents. 
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Respondents Nos. 1l, 4 and 5, namely, the 
State of Bihar, Messrs. Bharat Marble Co. 
and Messrs. Hindustan Steel Limited, res- 
pectively, must be restrained by a writ of 
mandamus from giving effect to the leases 
incorporated in Annexures 6 and 7. It is 
made clear, however, that the observations 
made in this judgment for giving relief to 
the petitioners will not have any conclu- 
sive effect on the question of right, title 
and interest of Amardeyal- Singh and of 
the lessee or lessees under the 1919 lease 
with respect to the uncerground minerals 
covered by the lease, if such questions are 
raised by any of the parties to this case in 
any other appropriate proceeding or liti- 
gation, for i Ae E 


18. The writ application is, there- 
fore, allowed, as indicated above, and the 
petitioners are entitled to their cost, which 
is assessed at Rs, 800 pavable by the State 
of Bihar, respondent No. 1, for whose at- 
titude taken in this case, a protracted hear- 
ing became necessary. 


K. B. N. SINGH, J.:— 14. I agree. 
Petition allowed. 
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Postal Co-operative House Construction 
Society Ltd., Petitioner v. The Registrar 
and others, Respondents. 


Civil Writ Jur. Case Nos. 500 and 518 
of 1970, D/- 17-4-1972. 


Index Note — (A) Co-operative Socie-. 


ties — Bihar and Orissa Co-operative So- 
cieties Act (6 of 1935), Section 2 (a) and 
Postal Co-operative House Construction So- 
ciety Ltd. Bye Law 4 — Bye-laws not be- 
ing statutory rules, it is doubtful if the 
rule that there can be no estoppel against 
a statute is applicable to actions opposed 
to bye-laws. AIR 1970 SC 245, Referred. 


. (Para 7) 
Index Note — (B) Constitution of 
India, Article 226 — Disputed questions 
of fact — In the absence of any indication 
in a Co-operative Societys Bye-Laws as 
to whether the term ‘Post Office’ was used 
in the restricted (i. e., meaning only that 
department which handles postal articles) 
or wider sense (as including Administra- 
tive and other sections), the determination 
of which was necessary for disposal of the 
Writ Petition, the power under Article 226 
was refused to be exercised. (X-Ref:— 
Co-operative Societies — Bihar and Orissa 
Co-operative Societies Act (6 of 1935), Sec- 
tion 2 (a) and Postal Co-operative House 
Construction Society Ltd. Bye-Law 4). 
(Para 9) 
Index Note — (C) Co-operative So- 
cieties — Bihar and Orissa Co-operative 
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Societies Act (6 of 1935), Section 2 (a) 
and Postal Co-operative House Construc- 
tion Society Ltd. By-Law 4 — Government 
servant —— Employee in the Post Master 
General’s Office — Even if he be not held 
to be a Postal Employee within the mean- 
ing of the Bye-Law once admitted to the 
membership of the Society in accordance 
with the Bye-Law on payment of the re- 
quisite amount for allotment of a plot, his 
membership could not be cancelled even 
by the General Body. Any defect in pro- 
cedure would only be an irregularity and 
his membership could not be disturbed. 
(Para 10) 

Cases Referred: Chronological Paras 
1971 BLJR 393, Postal Co-op. House 

Construction Society v. Registrar zi 
AIR 1970 SC 245 = 1970 Lab IC 

285, Co-operative Central Bank Ltd. 

v. Addl. Industrial Tribunal, A. P. 

Hyderabad m 


Balabhadra Prasad Singh and Devi 
Prasad Sharma (In C. W. J. C. 500) and 
Devi Prasad Sharma (In C. W. J. C. 518), 
for Petitioner; Choudhary Nawal Ki 
Prasad, for Respondent No. 3. | 

UNTWALIA, J.:-— These two writ 
applications filed by the postal Co-opera- 
tive House Construction Society Ltd., here- 
inafter called the Society, have been heard 
together, as the facts are similar and the 
points involved in them are identical. The 
Registrar, Co-operative Societies, Bihar, and 
the Joint Registrar, Co-operative Societies 
(Credit), Bihar, Patna, are respectively res- 
pondents 1 and 2. Shri Bhanu Prakash is 
respondent 3. In C. W. J. C. 500 of 1970 
and Shri Baleshwer Prasad Sinha is respon- 
dent No. 8 in the other writ application, 


namely, C. W. J. C. 518 of 1970. AL 
though the history of their entering into 


the service is slightly different, it is undis- 
uted that both, at the relevant time, have 
een employees of the office of the Post- 
master-General, Bihar Circle, at Patna. I 
shall, therefore, proceed to state the rele- 
vant facts from C. W. Jf. C. 500 of 1970 
and discuss the points raised with refer- 
ence to those facts. The facts and points, 
as stated above, are.almost identical in the 
two cases. 

2. The petitioners case in this wrié 
application is that it is a society constituted 
aad incorporated under the Bihar and 
Orissa Co-operative Societies Act, 1985 
(Act VI of 1989) hereinafter called the 
Act. In accordance with the Bihar and 
Orissa Co-operative Societies Rules, 1959 
framed under the Act, Bye-Laws were also 
framed and registered. A copy of thé 
Bye-Laws is Annexure 1 to the writ appli- 


cation. The management of the affairs of 
the Society . vests under the said 
Bye-Laws in the Board of Direc- 
tors constituted of eleven members 


two of whom are to’ be nominated by the 
Registrar, Co-operative Societies, Bihar and 
nine are to be elected by the whole bodv 
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of share-holders from amongst them. The 
Board of Directors are authorised to make 


business of the Society consistent 
with the Act, the Rules and 
the Bye-Laws. The Society made re- 


a to the Government of Bihar 
or acquisition of the land for the purpose 
of the Society and the State Government 
were pleased to acquire lands on its behalf 
and gave possession thereof to the. Society 
in the year 1958. A substantial loan for 
the purpose was also granted to the So- 
ciety by the Government for the construc- 
tion of houses under the Low Income group 
Housing Scheme. 


3. The petitioner’s case further is 
that respondent 3 is not a “Post Office’ em- 
ployee. He filed an application which was 
not in a prescribed form before the Society 
with the object of securing for himself the 
allotment of a house constructed by the 
Society and deposited Rs. 3,000/- with 
the Society, which was kept in suspense 
account. This was in pursuance of a re- 
solution of the Board of Directors passed 
in their meeting held on the 28th Novem- 
_ ber, 1957, which was to the effect that for 

the purpose of allotment of certain plots for 
houses there would be three categories of 
persons to whom the benefit would be ex- 
tended. Although a copy of this resolution 
is not an annexure to the writ application, 
it is annexure C-3 to the counter-affidavit 
of respondent 3. I would do better to re- 
fer to the relevant term of this resolution at 
this very stage. It reads as follows: 


“The Board has decided upon the fol- 
lowing categories for the ose of inclu- 
sion of the applicants in the first plan:— 


Category (A) Post office employees 
working in the district of Patna such appli- 
cants are requested to pay Rs. 25000/- in 
one instalment. 


Category (B) Government Servants 
Central or State other than category A of 
such’ applicants are requested to pay Rupees 
8000/- along with their request for inclu- 
sion in the first plan. — 


Category cag Retired Government 
Servants Central or State, friends and rela- 
tions of members and other such applicants 
are requested to pay Rs. 4000/- initially 
and. second instalment of Rs. 4000/- when 
the houses reach the plinth level and the 
pea if any before delivery of the 
ouses. 


The petitioner Society states that the Board 
of Directors had no power to frame any 
` rule inconsistent with the Bye-Laws. The 
said resolution dated 28-11-57 was in clear 
contravention of bye-law 4. The resolu- 
tion of the Board was rescinded by the 
general body of the Society held on 19-11- 
67. A copy of this resolution is 

nexure 2 to the writ application. By this 
resolution gaid to have been pass in the 
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general meeting of the members of the So- 
ciety, the resolution of the Board dated 
28-11-57 as also the actions taken upon it 


was struck down. Respondent 3, how- 
ever, carried on, for long, his correspon- 
dence with the Bo of Directors and de- 


manded allotment of a house or a plot of 
land to him and ultimately he filed an ap- 
lication - under Section 48 of the Act be- 
ore the Registrar, Co-operative Societies. 
The petitioner filed his objection, a co 
of which is Annexure 8 to the writ appli- 
cation. - The stand of the petitioner was 
and is that respondent 8 was never a mem- 
ber of the Society, he does not hold any 
share nor had he paid any ission fee 
and was never admitted as a member of the 


Society. 

4, The Joint Registrar, to whom 
the Reference was transferred for adjudica- 
tion, gave his award dated 1-11-69 a co 
of which is Annexure 7 to the writ appli- 
cation. He held that the Society had ac- 
cepted a sum of Rs, 8,000/- from respon- 
dent 8 and had undertaken to allot a house 
or a plot of land to him. He further held 

t respondent 8 is a pote employee; 
the expression cannot be limited to only 
one set of employees. The Society had 
laid down three categories of -membership ` 
but . Government objected to inclusion o 
outsiders as members of the Society. But 
then they did not envisage to exclude em- 

of the Postmaster-General’s office 


the Registrar. The 

gistrar the award of the 
Joint Registrar by his order dated 6-12-69, a 
copy of which is Annexure 8 to the writ 
app ication. The Society has obtained a 

e from this Court against the respon- 
dents to show cause why the orders of 
the Joint Registrar and the Regi con- 
tained in Annexures 7 and 8 be not called 
up and quashed by grant of a writ of cer- 


tiorari. 

5. Respondent 3 has filed a coun- 
ter-affidavit. spent to his case, he is 
eligible to be a member of the Society, 
was admitted as such, and was asked to 
pay the sum of Rs. 3,000/- which he 
paid, A letter dated 19-2-58, a copy of 
which is exure ‘A’ 8 to the counter- 
affidavit, was issued by the then Honor 
Secretary of the Society. It reads as fol- 
lows— 

“I am directed „to inform you that 
your request for owning a house proposed 
to be constructed has been accepted by 
the Board of Management. 

I am directed also to enclose herewith 
an application form which may please be 
returned early. 

In accordance with our Bye-laws, I 
may add an agreement in prescribed form 
shall have to be entered into By you before 
transferring possession of the house,’ 
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A nomination form, a copy of whic is 
‘Annexure B’ 8 to the counter-affidavit, was 


also furnished. Annexure D’ 3 is a 2opy 
of the resolution dated 9-5-67 passec by 
the Board of Directors of the Societ” in 
their meeting held on that date, dec.ding 
to allot a plot of land to each of the two 
respondents of these two applications. 

6. In the affidavit in reply filed on 
behalf of the Society on the 10th of april, 
1972 two new matters were mentioned, (i) 
that respondent 8 is a member of the Post- 
master-Generals Office Employees Co- 
Operative House Construction Society Ltd. 
and (ii) that in paragraph 9 of his pe-ition 
filed before the Registrar, Co-operative 
Societies, he had claimed to be a member 
of the society as having been placed in 
category B as per the resolution o: the 
Board of Directors dated 28-11-57. Since 
this affidavit in reply was filed too late, we 
permitted rather called upon respondent 83 
to file a further affidavit. He has filed 
One wherein he has denied that he is a 
member of the Postmaster-General’s Office 
Employees Co-operative House Construc- 
tion Society Ltd. He has further stated 
that the statement in paragraph 9 of the 
petition filed before the Registrar wa: the 
statement of fact which respondent Fo. $ 

assumed to be like that ` 


_% At the outset, I would lié to 
refer to my decision in C. W. J. C. 432 of 
1969 decided on 15-1-1971, which decision 
is reported in Postal Co-operative House 
Construction Society Ltd. v. Registrar, 1971 
BoIS 393, and with which Sarwar Ai, J., 
agreed, We were informed that Shri 
Kuber Nath Lal, the person affected -here, 
had approached the Supreme Court for 
grant of . special leave to appeal te the 

upreme Court under Article 186 of the 
Constitution, but that Court was pl2ased 
not to allow his prayer. The said decision is, 
therefore, final. In that case, this very 
Society was the petitioner and the facts 
were similar in many regards except in re- 
gard to one vital matter which will Le al- 
Juded to hereinafter. Shri K. N. Lel, at 
the relevant time, was the Personal Assis- 
tant to the Chief Engineer, Kosi Puoject. 
In other words, he was in Governmen: ser- 
vice of a Department which was quite 
foreign to the Postal Department. He had 
claimed to be a member of the Society 
under category B as per the resoluticn of 


the Boar of Directors dated 28-21-57. 
There, the Registrar of the Co-operative 
Societies had also made an award :n hi 


favour almost on the lines on which -t has 
been made in the present writ appie Hons: 
That award was quashed by this Court. 
On a consideration of the relevant Bye- 
Laws, it was held that— 

“On a plain reading of the bye-hw it 
is clear that the membership of the Society 
is open only to the Post Office ess boon 
in the district of Patna and those who are 
either the founder members or who may be 
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admitted to members ip subsequently; in any 
event, they must be the Post Office Em- 
loyees of the district of Patna, Under 
ye-law. 83 it was competent to the Board 
of Directors to frame subsidiary rules for 
the conduct of the business of the Society 
consistent with the Act, the Rules framed 
under the Act and the Bye-laws. Their 
resolution dated 28-11-57 extending the 
membership to persons like respondent 
No. 2 was beyond their power as it was 
clearly inconsistent with Bye-law 4. The 
Joint Registrar. in Annexure 4 has rightly 
repelled reliance upon bye-law 33 for the 
power of the Board. Learned Counsel for 
respondent No. 2 rightly did not place re- 
liance on bye-law 38 to justify the resolu- 
tion of the Board dated 28-11-57. Without 
the amendment of the bye-law in accord- 
ance with the Act and the Rules even a 
general meeting of the members of the So- 
ciety could not admit a person like respon- 
dent No. 2 to the membership of the so- 
ciety. The procedure for amendment of 
the bye-law is provided in Rule 16 and has 
also been reiterated in bye-law 52. Nothing 
of the kind was done to amend bye-law. 
The resolution of the Board dated 28-11- 
7, therefore, was not only ultra vires the 
Board but it was also ultra vires the so- 
ciety itself. That being so, any action 
taken by the secretary of the society or the 
Board in pursuance of that resolution’ was 
void and could not be validated on the 
doctrine of estoppel as it was against the 
public policy behind byelaw 4 to admit 
a person who was not a postal employee to 
the membership of the Society. The Regis- 
trar was clearly wrong in his order dated 
2-1-67 to apply in effect the doctrine of 
estoppel and to say that when the ey 
violated bye-law 4, it could not take shel- 
ter under the same bye-law. In my opi- 
nion the well-known principle that there 
is no estoppel against Statute, on the facts 
and in e circumstances of the case, is 
clearly attracted. Even if respondent No. 2 
would have been admitted to the member- 
ship of the Society by the resolution pass- 
ed in a general meeting of the members of 
the Society, the doctrine could not be ap- 
plied, much less it can be applied by way 
of estoppel to the society when the action 
was taken by its Secretary or Board on the 
basis of the resolution which was clearly 
ultra vires the Board.” 
Bye-law 4 reads as follows: 

“The membership of the Society shall 
be open only to Post Office Employees in 
the District of Patna, who have put in at 
least three years continuous service and 
who have signed the application for regis- 
tration or who may be admitted to mem- 
bership subsequently by the Board of 
Directors or to the nominees or legal heirs 
+ poe members in accordance with Bye- 
aw 9. 

In view of the enunciation of the law by 
the Op me Court in Co-operative Central 
Bank Ltd, v. Addl. Industrial Tribunal, 
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A. P., Hyderabad, AIR 1970 SC 245 at 
. 252 (para 10) that the Bye-laws framed 
> a Society cannot have the force of a 
statute like the Rules framed by the Gov- 
ernment in exercise of the Power under any 
articulate statute, it may be open to 
oubt whether the principle that there can- 
not be any estoppel against statute invok- 
ed in the earlier decision will hold good. 
But that apart, the position undoubtedly 
would be that the resolution dated 28-11- 
57 of the Board of Directors was ultra vires 
the Board and until and unless the Bye- 
laws were amended, it was ultra vires the 
general body of the Society also. That be- 
ing so, if there would have been no differ- 
ence between the facts of K. N. Lal’s case 
and the instant one, it would not have 
been possible to make a departure from the 
ormer decision. But I shall presently 
show that there is a vital difference. 


8. It ai be emphasised here that 
the stand taken by respondent 3 before the 
Registrar, Co-operative Societies, seems to 
have been on the basis of his claim under 
category B as per the resolution of the 
Board of Directors dated 28-11-57. He 
had also deposited a sum of Rs. 3,000/, as 
required of a member of that category. In 
view of the earlier decision which was 
given later than the impugned awards con- 
tained in Annexures 7 and 8, that stand has 
been given a go-by and the whole of the 
- argument on behalf of respondent No. 8 is 
that he is a Post Office Employee within 
the meaning of Bye-law 4 of the Bye-laws 
of the society. The stand is not wholly 
new. There is a clear indication of this 
stand to be found in the award of the Joint 
Registrar (Annexure 7). The Registrar, of 
course, did not proc upon, that basis. 
The question which falls for our decision, 
however, is whether respondent No. 8 is 
a Post Office Employee within the meaning 
of Bye-law 4. it was so, or if necessari- 
ly the view expressed by the Joint Regis- 
trar in his impugned order (Annexure 7) is 
not wrong, is it open to us to say that in 
exercise of our power under Article 226 of 
the Constitution we must set aside that 
award? The matter, however, is not free 
from doubt. Various Posts and Telegraphs 
Manuals and the gradation lists of the em- 
ployees of Posts and Telegraphs Depart- 
ment were placed before us on either side 
in support of their rival contentions whe- 
ther “Post Office’ means the entire Postal 
Department or whether it is a Post Office 
in the literal and narrower sense excluding 
thereby the office of the Postmaster-Gene- 
ral. The net result of the Manuals and 
the gradation lists which have changed 
from time to time seems to be that there 
is a Posts and Telegraphs Department of 
the Central Goverment. Broadly speak- 
ing, there are two sections of it — one is 
Postal and the other is Telegraph which in- 
cludes Telephone also. According to the 
case of the petitioner society in para- 
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graph 20 of the writ application, the . Posts 
and Telegraphs Department has five 
branches, namely, (a) Circle Office, i. e, 
Postmaster-General’s Office, (b) Post Office, 
te Telegraph, (d) Railway Mail Service and 
e) Telephone, On the other hand, while 
refuting this contention on behalf of res- 
pondent 8, our attention was drawn ta 
Posts and ‘Telegraphs Manual, Volume 
wherein ‘in paragraph 4, it is -mention 
that for purposes of administrative conveni- 
ence the postal and telegraph services are 
divided into four distinct branches, name- 
ly, Postal, Engineering, Wireless - and 
Traffic. Paragraph 26 of Manual Vol IV. 
states that promotion to the grades men- 
tioned below in that paragraph should be 
by selection from the best officers in the 
Department, seniority regarded only where 
other qualifications are practically equal. 
There are three heads mentioned under it- 
(1) Post Office, ©) Telegraphs and (8) 
General. It may be pointed out here that 
Manual Volume IV deals with establish- 
ment. According to <a 9 at p. %1 
of the 1960 Edition, there are separate 
rules for recruitment to the clecical service 
in Post Offices in the Indiac Posts and 
Telegraphs Department. Appendix 18 pro- 
vides for rules for recruitment to the ser- 
vice of First Division Clerks in offices of 
Heads of Circles and the Director of Tele- 
graph Stores, Workshops, etc. Appendix 19 
contains rules for recruitment to the service 
of Lower Division Clerks in those offices, 
These rules would indicate that there are 
different rules for recruitment to the esta- 
blishment in the Post Offices and in other 
administrative and technical offices. In Seo- 
tion 2 of the Indian Post Office Act, 1898 
there are three different expressions defined 
in clauses (e) (b). and (k). Clause (e) 
says— 

“The expression ‘officer of the Post 
Office’ includes any person employed in 
any business of the Post Office or on behalf 
of the Post Office.” 


Clause (h) provides— 
= “the expression “post 
every house, i 


office’ includes 
ding, room, carriage or 


place used for the purposes of the Post . 


Office, and every letter-box provided by thé 
ee Office for the reception of postal 
articles.” 


' Clause (k) reads—~ * 


“the expression “Post Office’ means thé 
department established for the purpose of 
carrying the provisions of this ct into 
effect and presided over by the Director 


General.” 


Various sections in the Act would show thë 
administrative control of the Postmaster- 
General in regard to the Department of 
Post Offices and the business of the post 
offices. Paragraph 1 of Manual Vol. VIE 
would show at the Postmaster-Gene- 
ral is the Head of a Circle and is the Chief 
Officer in the Post and Telegraph Circle. 
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In Volume 30 of Halsbury’s laws of Eng- 
land, 3rd Edition, it would be found from 
Article 289 at page 148 that ‘Post Office’ 
in a comprehensive ands wider sense is a 
branch of the public service and that is 
the nature of post office business. Arti- 
cles 251 and ‘255 at pages 158 and 155 
would show that in England also there are 
separate Acts as in India for governance of 
the Post Office Branch of the Department 
and Telephone and Wireless Department 
of Posts and Telegraphs Department, the 
Postmaster-General is the administrative 
head of both, the Post Office Act, 1958 
governs the postal Department and the 
Telegraph Acts, 1863 to 1954 govern the 
other Department. It would O appear 
from Chapter 2 of Posts and Telegraphs 
Manual, Volume VIII, tkat every circle is 
apportioned into divisions and there is a 
superintendent of the Postal Division as 
the administrative head of every Division. 
His office may be situated in the building 
of the Post Office or may -be situated in 
some other building. Similarly, Chap- 
ters 3 and 4 would show that there are 
Inspectors of Post Offices and Town Ins- 
pectors of Post Offices for the purpose of 
administration. On behalf of the Society, 
our attention was drawn to some amende 
slips Poe after paragraph 29 of 
Manual Volume IV sometime in the year 
1962 to show that there are different em- 
ployees of the different affices of the Posts 
and Telegraphs Department and the em- 
ployees of the Post Offices are enumerated 
in a separate heading which cannot. include 
the employees of the Fostmaster-General’s 

ce. On be of the petitioner our 
attention was also drawn to the separate 
gradation list of P. M. Gs Office, from 

e gradation list of Post Office staff, pre- 
pared in the years 1967 and 1968. To 
counteract this, on behalf of respondent 3, 
we were shown a joint list of postal offi- 
cials in the Bihar Circle issued in 1958 
which includes the staff both of the Post 
oa as also of the Fostmaster-General’s 
Office. 


: On a consideration of the entire 
jai referred to above, my conclusions 
are the following— 


i) That the Department as a whole 
is ed Posts and Telegraphs Department. 


(ii) That the Postmaster-General is the 
gyi head of the Department in 
a Circle. 


_ (üi) That Post Offices and Telegraph 
Offices function in their different spheres, 


although they may be situated in the same 
building. 


(iv) That the expression ‘Post Office’ 
ii a wider and comprehensive sense means 
the Postal Department and in a narrower and 
common Pee sense it means only that 
branch of the Postal Department which 
actually does the work of Post Office. 
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(v) That there is a technical depart- 
ment such as Engineering, etc. in the De- 
partment of Posts and Telegraphs and that 
is a separate sub-department. 

(i That in e Postal Department 
actual working of the Post Offices means 
handling letters, registered letters, pracels, 
etc., and there is an administrative depart- 
ment to supervise the vomi and ia that 
category are the Inspectors of Post Offices, 
the superintendent of post offices, and so 
does come the Postmaster-General as the 
administrative head of the circle of the 
Postal Department. 


imilar seems to be the position 
in England, more or less. That be- 
ing so, the question of difficulty, whic 


arises in these cases, is whether the expres- 
sion ‘post office employees’ in bye-law 4 
was used in a restricted and a narrower 
sense or was it used in a wider and a com- 
rehensive sense? The matter is not free 
om doubt. Although there was no such 
categorical statement in the writ applica- 
tion or in any of the affidavits at the time 
of the hearing of the writ application we 
were shown the membership register of the 
society wherefrom it appeared that almost 
the members were employees of the 
post office in the restricted and narrower 
sense. But it is to be emphasised here 
that there is no definition of its own given 
by the Society in its Bye-laws defining the 
expressions ‘post office’ or ‘post office em- 
poy H it would have given its own . 
efinition, the matter would have been 
placed beyond doubt. That was possibly 
the reason that in answer to our queries 
sometimes it was stated on behalf of the 
petitioner that employees of the adminis- 
trative offices like ose of the office of 
the Superintendent of Post Offices or Ins- 
pectors of Post Offices would be Post 
Office Employees within the meaning of 
Bye-law 4 and sometimes the answers were 
in the negative. It appears to me that. if 
the es of those administrative off- 
ces could come within the expression ‘post 
office employees’, the employees of the 
Postmaster-General’s Office also could come 
within the said expression. But since the 
matter was not free from doubt, I could 
not persuade myself to hold definitely 
either way. In such a situation, on the 
facts and in the circumstances of this case, 
it appears to me a fit case where the 
power of this Court under Article 226 
should not be exercised. The error of law 
is not apparent on the face of the impugn- 
ed orders contained in Annexures 7 and 8. 
On the whole of the scheme of the Posts 
and Telegraphs Department, it is possible 
to take the view that the expression ‘Post! 
Office Employees’ was used in a compre-' 
hensive and a wider sense. That being s0,| 
there would be no justification for the 
quashing of the awards contained in An- 
nexures 7 and 8. 
" “10. If respondent 8 could be eligi- 
ble to be a member of the Society in ac- 
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cordance with Bye-law 4, then it appears 
to me that he has rightly been not defeat- 
ed by the Joint Registrar or the Registrar 
and he cannot be defeated by this Court 
either for want of an aaa for mem- 
bership in form or in absence of a definite 
and specific order: admittin 
pondent as a member of 
facts found by the Joint Registrar as, also 
the Registrar would clearly show that res- 
ondent 
8,000/, he did deposit the money and there- 
upon the letter dated 19-258 (An- 
nexure ‘A’ 8) was written to him, which 
had the effect of admitting him to member- 
ship. The other formalities were to follow 
as a matter of course. If sh abe 3 
could be so admitted to membership or 
was, in substance, admitted then the joint 
body had no power to cancel his member- 
ship by their resolution as they purported 
to do in their meeting held on the 19th of 
November, 1967 -as per their resolution 
Annexure 2), Any lacuna in the proce- 
ure of admitting respondent 3 in the mem- 
bership on the facts of these cases must 
be held to be irregular only and not illegal 
so as to invalidate 
said respondent. 


11. Learned Advocate-General ap- 
eraing for the petitioner referred to Bye- 
aw 7 which says— 

“No person who is a member of 
another Co-operative Building Society with- 
- in the area of operation of this Society 
shall be admitted. 

He submitted on the statement made ir 
the affidavit in reply that respondent 3 be- 
ing a member of the Postmaster-General’s 
ce Employees Co-operative House Cons- 
truction Society Ltd., Patna, could not be 
admitted to be a member of this Society. 
In the first place, this statement of fact 
was not made in the writ application, it 
was made at a very late stage, and it has 
been controverted by respondent 8. In the 
second place, still there is no statement 
that respondent 3 was member of another 
Building Society in the year 1958 when he 
was accepted as a member of the petitioner 
society. It will bear repetition to say that 
in substance and in effect respondent 3 
was admitted as a member by the letter 
(Annexure “Æ 8). | 


12. For the reasons stated above, 
the decision in these two writ cases cannot 
automatically follow the decision in K. N. 
Lal’s case. As stated above, Shri K. N. 
Lal was a Government servant in a Depart- 
ment which was quite foreign to the Postal 
Department while either of the two respon- 
dents in the two cases is not so. In the 
result, the gi ga fail and are dismiss- 
ed but in the circumstances there will be 
no order as to cost. 


AKBAR HUSSAIN, 
agree. 


the said res- 


the membership of the 


Petitions dismissed. 


Pe a 


e society. The - 


8 was asked to deposit Rupees- 


J. eed 18. I z 
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UNTWALIA AND AKBAR HUSSAIN, Tj. 


M/s. S. Lal & Co. Pvt. Ltd, Peti- 
tioner v. The Union of India and others, 


` Respondents. 


_ _Civil Writ Jurisdiction Case No. 112] 
of 1969, D/- 4-4-1972. 

(A) Mineral Concession Rules 1960, 
R. 58 (2) and R. 59 — Since there is a 
specific reference to R. 58 in R. 59, R. 58 
(2) must be looked into and invoked ‘for giv- 
ing a grant under R. 59 also and in a special 
case the Central Govt, can relax the provi- 


sions of R. 58 (1) in the case of a grant 
under R. 59 (Paras 10, 16) 
(B) Mineral Concession Rules 1960 


R. 58 (2) The exercise of the special 
power under R. 58 (2) without giving 
reasons is invalid and the lease cannot be 
held to be with legal authority. 

(Paras 10. 17) 


(C) Mines and Mineral (Regulation and 
Development) ` Act, 1957, Section 31 — 
Where no reasons have been given by the 
Central Govt. for the exercise of the very 
extraordinary powers under S. 31 the grant 
is bad and cannot. be sustained. 

(Paras 11, 18) 


(D) Mines and Mineral (Regulation 
and Development) Act, 1957, S. 6 (1), Pro- 
viso — The exercise of power under Sec- 
tion 6 (1), Proviso by the Central Govt. 
without giving reasons is invalid. 

i (Paras 12, 18) 

B. C. Ghose and N. N. Roy, for Peti- 
tioner; Lakshman Sharan Sinha and Shashi 
Kumar Sinha, for Respondents. 


AKBAR HUSSAIN, J.:— This is an 
ce at the instance of M/s. S. Lal 
an pe aca Private Limited having its 
registered office at No. 15, Chittaranjan 
Avenue, Calcutta-18, in which the peti- 
tioner-company has challenged the vali- 
oy of an order passed by the Union of 
India, ‘respondent No, 1, under their letter 
No. 5 (4)/68-MII dated 2o ae 1968, 
as indicated in paragraph 44 e peti- 
tion and the grant of lease in favour of 
respondent No. 3 by respondent No. 2 in 
pursuance thereof. It appears that on 380- 
9-1969 under the direction from the gov- 
ernment of India (respondent No. 1), res- 
pondent No. 2 has granted a lease in res- 
pect of an area of 12 square miles being a 
part of the area referred to in Annexure 1 . 
to this petition which is a notification in 
respect of 280.62 acres in Mouza Balki and 
Surngi -and in the Forest Block within 
Thana No. 481 in the district of Singhbhum 
falling within the aforesaid notification, for 
the purpose of working apatite which is 4 
matter ecified in the first schedule as 
mineral, being item No. 1. Mr. B. C. 
Ghose, learned counsel appearing for the 
petitioner has attacked the validity of this 
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lease on various grounds which I propose 
to deal with later. In order to appreciate 
and examine the correctriess of the conten- 
tions and the points raised, it is necessary 
to state, in brief, the facts leading to this 
impugned lease and to this application in 
this Court. 

2. It is stated that sometime in 
1965, the petitioner learnt of a Notification 
issued by the District Mining Officer, Singh- 
bhum inviting applications for lease from 
persons holding certificate of approval for 
mining lease in respect of certain area in- 
cluded in the Notification. Annexure I. 
This Notification was purported to have 
been issued under Rule 58 of the Mineral 
Concession Rules, 1960 (hereinafter refer- 
red to as ‘the Rules’). In pursuance of thi 
Notification the petitioner filed an applica- 
tion dated 22-3-1965 (Annexure 1/A) for 
the grant of a mining lease over the area 
of 280.62 acres in the villages named 
above. The application, it appears, was 
not disposed of within the period prescrib- 
ed under Rule 24 of the aforesaid Rules 
and, therefore, it was deemed to have been 
rejected. ‘The petitioner consequently filed 
an application in revision (Annexure 2 
under Rule 54 of the Riles to the Centr 
Government on 141-1966, Thereafter, 
respondent No. 1 appears to have called 
for comments from respondent No. 2 as 
contemplated by Rule 55 of the rules. It 
is said that on 17th March, 1966, respon- 
dent No. 2 sent their comments to respon- 
dent No. 1 (Annexure 8) a copy of which 
was forwarded by respondent No. 1 on 
26th May, 1966 and received by the peti- 
tioner on 28th May, 1966 for further com- 
ments, if any— vide Annexure 3/A. The 
State Government appears to have taken a 

ecision to work the posphetic area de- 
artmentally and, therefore, they seem to 
ave recommended the rejection of the 
petitioners application tc respondent No. I 
on this ground. On 23rd June, 1966, the 
petitioner also sent their comments to res- 
pondent No. 1 which is Annexure 4 to this 
application. The Government of India by 
their letter dated 7th August, 1966, reject- 
ed the petitioners application on the fol- 
lowing grounds:— 

“The Central Government have come 
to the conclusion that there is no vali 

ound for interfering with the decision of 
e Government of Bihar to reject your 
application for grant af ToN lease. for 
apatite over 280.62 acres in village Balki 
etc., district Singhbhum.” 
The aforesaid order is made Annexure 5 to 
this application. 


3. Now, I propose to deal with the 
material part of the petition which is de- 
voted to the manner and the circumstances 
in which respondent No. 2 at the instance 
of respondent No. 1 has granted the im- 
pugned lease to respondent No. 8. It ap- 
pears that after the passing of the order 
contained in Annexure 5, respondent No. 3 
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took interest in the lease in question and 
first of all tried to obtain a certificate of 
approval necess for obtaining a mining 
lease, It is said that respondent No. 3, be- 
ing an influential member of the Parlia- 
ment, had very important contacts with 
the Government of India and applied for 
certificate of approval on 3rd May, 1968 
to the Government of Bihar. It is alleged 
in paragraph 20 of this application that on 
that very day, this application for certifi- 
cate of approval was granted by the Gov- 
ernment of Bihar to respondent No, 3 in 
violation of the normal procedure of ob- 
taining the approval of the Central Gov- 
ernment prior to the granting of the certi- 
ficate. is was, however, done by res- 
pondent No. 2. On the same day, name- 
ly, on 3rd May, 1968, respondent No. $ 
armed with the certificate of approval grant- 
ed to him, applied for the lease over an 
area of 12 square miles to the Deputy 
Commissioner of Singhbhum. It is alleged 
that no Notification had been issued by 
the Government of Bihar making any other 
area available for the grant of mining lease 
under Rule 58 of the Rules nor was there 
any Notification relating the area previous- 
ly notified under Annexure 1 in 1965. In 
spite of these difficulties in the way of res- 
pondent No. 8 for getting his application 
recommended to respondent No. 1 for ap- 
proval, respondent No. 2, recommended the 
eet of respondent No. 3 for grant 
of the mining lease for the entire area ap- 
pace for, This was also done on 3rd May, 


4, On the application of respon- 
dent. No. 8, thus recommended by respon- 
dent No. 2, it appears that respondent 
No. 1 directed the grant of the lease to res- 
pondent No. 8 in the following terms:— 


“The Central Government in the in- 
terest of mineral development in exercise 
of the powers conferred by sub-rule (2) of 
Rule 58 of the Mineral Concession Rules, 
1960, hereby authorise the State Govern- 
ment to grant mining lease for apatite 
over the area to Dr. Satya Narain Sinha 
without following the procedure laid down 
in sub-rule (1) of the said Rule 58 of the 
M. C. Rules, 1960. 


Further, in exercise of the powers 
conferred by Section 81 of the M. M. R. D. 
Act, 1957, the Central Government hereby 
authorise the State Government to grant 
mining lease to Dr. Sinha over the area in 
oioi which does ‘not form a compact 

ock. 


The Central Government also, in exer- 
cise of the powers conferred by proviso to 
Section 6 a of the Mines and Minerals 
(Regulation and Development) Act, 1957, 
authorise the State Government to grant 
mining lease for apatite over the areas to 
Dr. Sinha in excess, of the limit of 10 
square miles prescribed in Section 6 (1) 
and (b) of the said Act.” 
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5. On 14-1-969, when the peti- 
tioner learnt about the aforesaid actions of 
respondent No. 2, they approached the 
Government of Bihar for an appropriate 
action asking for staying the grant of the 
lease in favour of respondent No. 3. This 
application is Annexure 8 to this petition 
to which prayer of the petitioner, the Gov- 


ernment did not agree. The petitioner 
thereafter on 29-6-1969 filed an applica- 
tion (Annexure 8/A) before respondent 


No, 2 against their decision mentioned 
above. On 9-7-1969 the petitioner appears 
fo have made another application (An- 
nexure 9) for an interim order restraining 
respondent No. 2 irom granting the lease 
in respect of the aforesaid area of 280.62 
acres enlie refused on the ground of be- 
ing worked by the Government of Bihar 
themselves). On 15th July, 1969, the peti- 
tioner again made an application to respon- 
dent No. 2 against the proposal for grant 
of lease in favour of respondent No. 8 and 
praying for grant in their own favour which 
is Annexure 10 to this application. This 
application was rejected as communicated 
by the letter of respondent No. 2- dated 
6th August, 1969 (Annexure 11). At this 
stage, it may be mentioned that by An- 
nexure 18 the prayer made in Annexure 9 
was rejected by respondent No. 1. 


6. On 23rd August, 1969, it a 
pears that a third attempt was made by the 
etitioner to obtain the lease from respon- 
ent No. 2 for which purpose another ap- 
plication was filed with respect to the three 
villages as was made in the first applica- 
tion. 
Commissioner pointed out that the grant 
of lease in favour of the petitioner was not 
ossible in view of the fact that the same 
been granted to respondent No. 3. On 
10-10-1970, respondent No. 2, however, 
formally rejected in express terms the ap- 
petitioner by means of 
17-11-1970, 


plication of the 

letter No. 1018/70-7438. On 

the petitioner filed an application in revi- 

sion under Rule 54 of the Rules before res- 

pondent No. 1 which seems to have result- 
in an order cortained in Annexure 14 

dated 23rd November, 1971. 


7. Annexure I4 is a. 
second supplementary afidavit 
half of the petitioner in this case. 


art of the 
led on be- 
In this 


order, the operative portion is «as fol- 
lows:— ; 
“On a perusal of the original grounds 


of rejection as well *as of those stated in 
the counter comments, it is not possible to 
et convinced that the State Government 
ollowed the correct procedure in dealing 
with the application. In the circumstances 
the Central Government in exercise of their 
revisional powers under Rule 55 of 
M. C. R. 1960 and all other powers enabl- 
ing in this behalf hereby set aside the 
Orders of the State Government contained 
in their letter No. 1018/70-7484-M dated 


f 
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10-10-70 and further direct that the State 
Government shall give further consideration 
to the application and pass appropriate 
orders within a period of four mon 

The State Government is being in- 
formed.” This completes the course of 


events subsequent to the Notification on 
Annexure I in 1965. 


? There are, however, other series 
of events which took place as a result of 
another notification under Rules 58 and 59 
of the Rules in January, 1968 (Annexure 6). 
These notifications relate to the villages 
eter and Kanyaluka within the district 
of Singhbhum where also similar areas were 
made available for Lier of working phos- 
phate. On a perusal of the said notifica- 
tion, the petitioner company applied for the 
grant of mining lease over the said vallages 
on 15th February, 1968, by two applica 
tions contained in Annexures 7 and 7/A. 

the aforesaid applications were not 
disposed of within the prescribed period 
under Rule 24 of the rules, the petitioner 
filed two applications in revision under 
Rule 54 before respondent No, 1. These 
etitions are exures 7/B and 7/C 
ae oe se a stated in para- 
graphs an of the petition, it appears 
that no final order has been passed or re- 
ceived by the petitioner up till now. It is 
not categorically stated on behalf of res- 
pondent No. 1 or respondent No. 2 as to 
whether the applications contained in An- 
nexures 7/B and 7/C have been finally 
disposed of by respondent No. 1 and if 
so with what result. So far as the are 
forming the subject-matter of grant in 
favour of respondent No. 8 is concerned, it 
appears that the entire area for which the 
petitioner filed applications seems to con- 
tain the grant in favour of respondent No. 8. 

9. Mr, B. C. Ghose, learned coun- 
sel for the petitioner has attacked the 
ease-in favour of respondent No. 8 on the 
following grounds, (i) Under Rule 59 of the 
Mineral Concession Rules, the State Gov- 
ernment cannot grant a mining lease in res- 
pot of an area which was reserved by the 
tate Government for some purpose unless 
an entry is made in -the register of pros- 
pecting licences and mining leases to the 
effect that the said area has been thrown 
open for grant and a notification is issued 
in the Official Gazette stating the date from 
which the area shall be available for grant 
in terms of Rule 58, l 

(ii) No such advertisement has been 
issued and as such, no mining lease can 
be granted. in favour of any person unless 
such an entry is made and notification is 
issued. *: 
(iii) The respondents have acted in 
violation of the provisions of Rules 58 and 
59 of the Mineral Concession Rules, 1960, 
which they are not permitted to do; 

(iv) Having rejected the petitioners ap- 
plication for a mining lease over a portion 
of the area in respect of which the present 
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grant to Dr. Satyanarain Sinha has been 
made on the ground that the State Gov- 
emment had reserved the area for being 
worked in the Public Sactor, it is obliga- 
tory on the State Government to make an 
entry in the register of prospecting licences 
and mining leases to the effect that the 
area has been thrown open for grant in the 
private sector and notify by advertisement 
the date from which the said area is avail- 
able for grant in terms of Rules 58 and 
59 of the Mineral Concession Rules, 1960. 


(v) In any event the grant of lease 
in favour of respondent No. 3 is mala fide 
and colourable exercise of the powers con- 
ferred under Section 6 of e Act and 
Rule 58 of the Rules. 


10. In my opinion, the .application 
can be effectively disposed of on a proper 
examination of the implications of Sec. 5 
(2), Section 6 (1) and Section 31 of the 
Mines and Minerals (Regulation and Deve- 
lopment) Act, 1957 (hereinafter called ‘the 
Act’) and the provisions of sub-rule (2) of 
Rule 58 of the Rules. It is evident that 
in favour of respondent No. 3 
has been made in pursuance of the direc- 
tions of the Central Goternment giving its 
approval under Section 5 (2) of the Act 
ad in exercise of the powers conferred by 
sub-rule (2) of Rule 58 of the Rules, The 
aforesaid provisions are in the following 
terms:-—— 

Section 5 (2): “Except with the previ- 
ous approval of the Central Government, 
no prospecting licence or mining lease 
shall be granted-— 

(a) as respects any mineral specified 
in the First Schedule, or 

(b) to any person who is not an In- 
dian National.” 

Section 6 (1); “No person shall 
acquire in any one State in respect 
of any mineral or prescribed group of asso- 
ciated minerals— 

(a) one or 
covering a total 
sequare miles; or 

(b) one or more mining leases cover- 
ing a total area of moce than ten square 
miles; 


the grant 


more prospecting licences 
area of more than fit 


Provided that if the Central Government 
is of opinion that in the interests of mineral 
development it is necessary so to do, it 
may, for reasons to be recorded, permit any 
erson to acquire one or more prospecting 
icences or mining leases covering am area 
in excess of the aforescid maximum.” 


Sec. 81: “Relaxation of rules in special 
eases: The Central Government may, if it is 
of opinion that in the interests of mineral 
development it is necessary so to do, by 
order in writing and for reasons to be re- 
corded, authorise in any case the grant, 
renewal or transfer of any pen e 
licence or mining lease, or the working o 
any mine for the purpase of searching for 
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or winning any mineral, on terms and con- 
ditions different from those laid down in 
the rules made under Section 13.” 


Rule 58 (2): “The Central Govern- 

ment may, for reasons to be recorded in 
writing, relax the provision of sub-rule (1) 
in any special case.” 
The direction in the instant case is given 
apparently in exercise of the powers con- 
tained under sub-rule (2) of Rule 58 by 
which the Central Government may, for 
reasons to be recorded in writing, relax 
the provisions of sub-rule (1) in any spe 
cial case. According to Mr. Ghosh, the 
grant has been made wunder Rule 59 in 
which there is no provision for making any 
relaxation of the kind which has been done 
in the instant case and that being so the 
whole grant suffers from this serious and 
fatal infirmity. I do not think, I can per- 
suade myself to accept this contention in 
view of the specific reference to Rule 58 
in Rule 59 and referentially sub-rule (2) of 
Rule 58 must be looked into and invoked 
for the purpose of giving a grant under 
Rule 59 also. Therefore, the Central Gov- 
erment did certainly have the right exer- 
cisable under sub-rule (2) of Rule 58 of 
the Rules for makiaa the relaxation in the 
provisions of sub-rule (1) of Rule 58 in 
special case. But the most important ex- 
pression contained in sub-rule (a) of R. 58 
is “for reasons to be recorded in writing.” 
In the instant case, althou it is said 
that the power conferred sub-rule (2 
of Rule 58 of the Rules has been exercise 
oy the Central Government in the interest 
of mineral development, no reasons for 
the exercise of that special 
been expressly indicated and given and 
that being so it is not possible. to hold 
that the grant of the lease in favour of res-| 
pondent No. 8 is with legal authority. - 


11. Likewise the Central Govern- 
mient has chosen to exercise the powers 
contained in Section 31 of the Act which 
has already been quoted above. Here 
also, the Central Government can only 
exercise these very extraordinary powers 
in appropriate cases but the statute makes 
it obligatory that the reasons for such exer- 
cise of powers must be recorded and then 
only the granting authority can be protected 
in giving a grant of lease, renewal or 
transfer of any prospective licence or min- 
ing lease etc. on terms and conditions 
different from those contained in Sec. 18. 
In the instant case glthough this power 
seems to have been exercised by the Cen- 
tral Government to authorise the granting 
authority, namely, respondent No. 2, to 
pvo something in excess in spite of the 
imitation imposed under Section 18, it 
suffers from the same infirmity as has been 
indicated in connection with the exercise 
of powers under Rule 58, sub-rule (2). The 
result is that this exercise of power under 
Section 31 of the Act also, in my opinion, 
suffers from a fatal infirmity and the grant 


ower have 
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derived from this authority emanating 
from respondent No. 1 is bad and cannot 
_}be sustained. 


12. Similar is the position in re- 
gard to the power exercised by the Cen- 
tral Government under the proviso to Sec- 
tion 6 (1) of the Act. From Section 6 (1 
of the Act, which has already uot 
above, it is evident that the section begins 
with prohibitive expressions and there is a 
command that no person shall acquire in 
any one State in respect of any mineral or 
prescribed - group of associated minerals, ia 
a manner different from what are contain- 
ed in sub-clauses (a) and (b) of clause 9. 

is limitation, however, is overriden by 
a proviso in express terms. By means of 
this proviso, the Central Government have 
been given the power to permit any per- 
son to acquire one or more prospecting 
licences or mining leases covering an area 
in excess of the prescribed maximum. But 

is again has to be ‘for the reasons to be 
recorded’ and not merely a bald exercise 
of powers. In the instant case, there is 
no materjal to show that any reason has 
at any stage, been recorded in any form 
by respondent No. 1 to justify the grant 
within the ambit of these provisions render- 
ing it valid exercise of powers contained 
thereunder. In this view of the matter 
and havipg regard to all the facts and cir- 
cumstances of the case, in my opinion, the 
submissions made by learned counsel for 
the petitioner and the grounds of attack on 
the grant by respondent No. 2 in favour 
of respondent No. 3 must be accepted. 


13. For the reasons stated above, 
in my opinion, the application must suc- 
ceed and the grant of lease in favour of 
respondent No. 3 on 30-8-1969 must be. 
called up and quashed. Before I part with 

is case, I must refer to Annexure 14 of 
the Supplementary affidavit by the peti- 
tioner to which I have already referred 
above. By this order, respondent No. 1, 
while dealing with the revision application 
of the petitioner under Rule of the 
Rules have directed the State Government 
to give further consideration to the applica- 
tion of the petitioner within the period of 
four months. This pana ee to have 
already expired and I will only observe 
that respondent No. 2 having regard to the 

irit of the order will dispose of the ap- 
plication in accordance with law and ex- 
peditiously. 


14, So far as the revision applica- 
tions, Annexures 7/B and 7/C arising out 
of the original ae none contained in 
Annexures 7 and 7/A are concerned, it 
must be observed and directed that respon- 
dent No. 1 should dispose of the applica- 
tions Annexures 7/B and if not al- 
ready disposed of as expeditiously as pos- 
sible. In case respondent No. 1 has al- 
teady disposed of the revision applications 
ia Annexures 7/B and 7/C in view of the 
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fact that the petitioner to this day have no 
knowledge of the result of those applica- 
tions, it would be fair and proper t res- 

ondent No, 1 should communicate the 

ecision on those revision applications to 
the petitioner expeditiously. Subject -to 
these observations and directions, the appli- 
cation succeeds and must be allowed; but 
in the circumstances of the case, there w... 
be no order as to costs. 


UNTWALIA, J.:— 15. . I ages 
I would, however, ike to add a few words. 

16. The lease granted to respon- 
dent No, 8 is invalid, if I may say so 
with respect as rightly held by my learned 
Brother. Under Section 5 (2) of the Mines 


and Minerals (Regulation and Pa 
ment) Act, 1957, (Central Act 67 of 1957) 
(hereinafter referred to as ‘the Act’), in res- 
pect of any mineral specified in the 
schedule appended to the “Act, no prospec- 
ting licence or mining lease can be grant- 
ed, except with the previous approval of 
the Central Government. Apatite 
phosphoric -ore are one of the minerals 
mentioned in the first Schedule (Item No. 
1). Therefore without the previous ap- 
prova of the Central Government, Ə 
tate Government had no power to grant 
the: mining lease to respondent No. 3. The 
approval of the Central Government in 

is case is by their order dated 20th July, 
1968, the relevant portion of which is quot- 
ed in paragraph 6 of the petition. While 
iving this approval, three relaxations have 
een made by the Central Government one 
under Rule 58 (2) of the Mineral Conces- 
sion Rules, 1960 (hereinafter referred to 
as ‘the Rules’) and the other two under 
Sections 81 and 6 (J) of the Act. The 
first relaxation is attacked by Mr. Ghose 
on two grounds 9 that this being not a 
case of Rule 58, but a case of Rule 59 of 
the Rules, the Central Government had no 
power of relaxation, (ii) even if the power 
was there, the requirements of the rule 
were not ompi with in the order. I do 
not accept the first submission as correct. 
Undoubtedly, this is a case covered by 
Rule 59 of the Rules which requires that 
the State Government shall grant the lease 
after following the procedure laid down 
in Rule 58 of the Rules. The procedure 
laid down in clauses (a) and (b) of sub- 
rule (1) of Rule 58 of the Rules, therefore, 
apply to a case of Rule 59 of the Rules 
ae: Tt will be unreasonable to hold that 
even though the said procedure applies, 
there is no power in the Central Govern-| - 
ment to relax the procedure prescribed in 
sub-rule (1) in exercise of their power 
under sub-rule (2) of Rule 58 of the Rules. 
I am of the opinion that as a matter of 
interpretation the power has to be confer- 
red in the Central Government to relax the 
requirement of sub-rule (2) of Rule 58 of 
the Rules even in case which is covered 
by Rule 59 of the Rules. 
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17. The second ground of attack 
fs on the ground that tha reasons have not 
been recorded in writing to relax the pro- 
visions of sub-rule (1) of Rule 58 of the 
Rules. There are no reasons given in the 
relaxation order made in that regard. ‘The 
rule requires the giving of reasons. The 
reasons so required to be given may be 
justiciable; but that apart, where no reasons 
are given at it no compliance wi 

e requirements of the rule and hence the 
exercise of the power is illegal and invalid. 


18. The second relaxation with re- 
ference to Section $1 of the Act is a re- 

tion of the rule fremed under Section 
18 which requires that the demised area 
must form one compac: block. This re- 
quirement was also relexed but with two 
infirmities, viz., (i) in the order it is not 
stated that the Central Government is o 
the opinion that in the interest of mineral 
development it is necessary to relax the 
requirement nor is any reason recorded in 
the order. The identical two defects are 
to be found in the third relaxation under 
Section 6 (1) of the Act. The demised 
area could not be in excess of 10 square 
miles unless it was validly relaxed by the 
Central Government. It is not stat in 
the order that the Central Government is 
of the opinion that in the interest of mine- 
ral development it is necessary to relax the 
requirement nor any reasons have been 
given for doing so. It may, however, be 
mentioned that in the beginning of the 
order it is mentioned tkat the Central Gov- 
ernment in the interest of the mineral deve- 
lopment is doing something, but that is 
with reference to the exercise of their 
power under Rule 58 (2) only and not with 
reference to the provisions of Sections 31 
and 6 (1) of the Act. Therefore, all the 
relaxations made are in‘irm, illegal and in- 
valid. That being so, it has got to be held 
in this case that the lease granted to res- 
ca al No. 8 on the basis of the infirm, 

egal and invalid approval accorded 

the: Central Governmert is invalid 
void and must be quashed. 


Application allowed. 


an 
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f. NARAIN, J. i 
Dr. Dukhan Ram and another, Peti- 
tioners v. State of Bikar and others, Res- 
pondents, 

_ Civil Writ Jurisdiccion Case No. 1726 
of 1971 and Ori. Criminal Misc. Case No. 
23 of 1971, D/- 12-4-1972. z 

(A) Bihar High Schools (Control and 
Regulation of Administration) 

(13 of 1960), S. 4 (b) — Where for the 
purpose of giving recognition to the School 
the Board had recognised the managing ad 
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hoc commi the Board is bound to give 
it a hearing before derecognising it and 


recognising in its stead subsequently form- 
ed rival managing committee. (X-Ref:— 
Constitution of India, Art. 226). AIR 1970 
SC 150, Rel. on; AIR 1959 SC 107 and 
222, Referred to. 

(Paras 24, 25, 27 & 28) 
(B) Constitution of India, Art, 226 — 
When a int is made before the 
High Cout under Art. 226 that principle 
of natural justice has been violated, the 
High Court must decide it even if it re- 


lates to administrative functionaries. AIR 
1970 SC 150, Rel. on. (Para 29) 


(C) Constitution of India, Art. 226 — 
In a-case of violation of the poanie of 
natural jastice the plea of exhaustion of 
statutory remedies before seeking the re- 
medy under Art. 226 is of no avail. AIR 


1969 SC 566, Rel. on. 
(Paras 31, 82, 33) 


(D} Contempt of Courts Act (82 of 
1952), S. 3 — the party concerned 
was neither present when the stay order 
was passed by the High Court nor there 
is evidence aliunde to indicate knowledge 
of the order on its part, the party cannot 
be held guilty of contempt for breach of 
the order. AIR 1962 SC 1089, Rel, on. 

(Para 39) 


Cases Referred: Chronological Paras 
AIR 1970 SC 150 = (1970) 1 SCR 

457, A. K. Kraipak v. Union of 

India 28, 29 


2, 
AIR 1969 SC 566 = (1969) 1 SCR 


660, M/s. Baburam Prakash Chan- 
dra M Zila 


aheshwari v,- Interim 

Parishad 

AIR 1962 SC 1089 = (1962) 2 Cri 
LJ 286, Hoshiar Singh v. Gur- 
bachan Singh 

AIR 1959 SC 107 = 1959 SCR 1440, 
Radheshyam Khare v. State of 
Madhya Pradesh 


AIR 1958 Pat 859 =: 1958 BLJR 160, 
Arya Pratinidhi Sabha, Patna v. 


State of Bihar _ 16 
AIR 1950 SC 222 = 1950 SCR 621, 
Province of Bombay y. Khushaldas 
dvani 
Basudeva Pd. and Jyoti Narain, for 


Petitioners in both the Cases. K. D. Chat- 
terjee -and Sheo Kumar Singh, for Opposite 
Party in both the Cases; Nagendra Pd. 
Singh, for the State. 


. ORDER :— C. W. J. C. No. 1726 of 
1971 and Original Criminal Miscellaneous 
Case No. 23 of 1971 have been heard to- 
ether as they arise out of substantially 
e same question. The petitioners in 
both the cases are ‘Dr. Dukhan Ram and 
Dr. R. P. Lal. The respondents in the 
former case are the State of Bihar, Presi- 
dent, Board of Secondary Education, Bihar, 
Shri Rajendra Prasad and Shri Baidyanath 
Prasad. The Opposite Parties in the other 
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case are Shri Rajendra Prasad and Shri 
Baidyanath Prasad. 
Dr. Du- 


oe 
khan Ram as President of the Dayanand 
voya ayi. Mithapur, Patna and Dr. R. P. 
Lall as the Secretary of the institution, 
have prayed for quashing the order dat 
December 18, 1971, passed by the Presi- 
dent Board of Secon Education, Bihar 
exure ‘2’). This order cancels tho 
previous order communicated by letter dat- 
ed September 28, 1971, by which recog- 
nition of an ad hoc managing committee 
constituted the President of the Bihar 
Arya Pratinidht Sabha hea Dukhan Ram) 
for the Dayanand Vi yalaya, Mithapur, 
e 
as 


was given and recognises 
the President and Shri Baidyanath Prasad 
as Secretary. l 
3.. The writ petiton has been fil- 
ed on the following allegations. Dr. Du- 
an Ram, petitioner No. 1, is the Presi- 
dent of the Bihar Arya Pratinidhi Sabba 
which organisation controls al the Arya 
Samajas and the institutions including 
schools for boys and girls under their con- 
trol. One of such schools is the Daya- 
nand Vidyalaya, Mithapur, Patna, which is 
being managed by the Bihar Arya Prati- 
nidhi Sabha with a managing committee of 
its choice. Dr. Dukhan Ram is the Presi- 
dent and Dr. R. P. Lall is the Secretary of 
that committee. Due to anti Vidyalaya 
activities by some members of the old 
Managing Committee, the President of the 
(Petitioner No. 1) 
according to the prescribed Rules, dissolv- 
ed the old managing committee on Sep- 
tember 18, 1971 and appointed an ad hoe 
committee for administering the school, 
By his letter dated September 28, 1971, 
Secretary of the Board of Secondary. Edu- 
cation communicated Board's recognition 
to this ad hoc committee, 


4, Arya Samaj is a religious orga- 
pisation with organisations at various levels 
and the samajas at the lower levels are 
subordinate to and under the control of 
the Arya Pratinidhi Sabha in whom full 
right and control vests over all the proper- 
ties of the eee Samaj and that the Arya 
Pa Sabha is not merely an affiliat- 
ing Ys 


By thə writ petition, 


pur, on September 18, 1971 in accordance 
with the prescribed Rules and constituted 
an ad hoc committee for the management 
of the local Arya Samaj. 


6. Shri palcoces Pd. Singh and 
Shri Baidya Nath Pd, 
and 4) in collusion with one an 
Prakash, a teacher of the school, are alleg- 
vo been creating troubles in 
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d, dents Nos. 3 
(responden Aep 


A.I R. 
praci running of the school by the ad 
hoc committee. Consequently, a proceed- 
ing under Section 144 of the Code of Cri- 
minal Procedure was started wherein on 
November 12, 1971 it was observed that 

e petitioners had no right to manage the 


` school with the help of the ad hoc com- 


mittee, Against the order passed in the 
proceeding under Section of the Code, 
e petitioners filed crimi 


revision No. 
2656 of 1971 which was admitted by this 
court on December 9, 1971 and operation 
of the order dated November 19, 1971 
pated in the proceeding under Section 
44 of the Code of Criminal Procedure 
was stayed, 

7- _ Further case of the petitioners 
is that despite the ar order. ied by this 
court, respondents $ and $ maliciously 
approached the President of the Board of 
Secon Education, respondent 2, and 
on the basis of the observations made in 
the proceeding under Section 144 of the 
Code of Criminal Procedure, sought for 
recognising respondent No. 8 as the Presi- 
dent and respondent No. 4 as the deciles | 
of the rival committee. On December 9, 
1971 and on the next date also the peti- 
tioners met the President Board of Secor- 


dary Education, respondent No. 2 and in- 
formed him that pena of the adar o 


the learned Magistrate under Section 145 
of the Code had been stayed by the court. 
Respondent No. 2 gave an assurance that 
the rival committee with respondent No. 8 
as the President and respondent No, 4 ag 
the Secretary will not be recognised. Reg- 
pondents Nos. 8 & 4 along with the dis- 
gruntled teacher approached Shri Nitishwar 
Pd. Singh, Minister of State in the Depart- 
ment of Education for according recogni- 
tion to the rival ad hoc committee. tie 
mately, the President of the Board of Se 
condary Education cancelled the re 
cognition given earlier S 

ber 28, 1971 (Annexure to thé 
writ petition) and instead by order dated 
December 18, 1971 (Annexure ‘8 to the 
writ petition) recognised another commit 
tee with garage No. 3 as the President 
a Eo yori No. 4 as the Secretary of 
the rival committee. Grievance of the 
etitioners is that the de-recognition of the 
former ad hoc committee without 


on 
1? 


lation of the rules 

gly, a pra- 
yer has been made that by a writ of certi- 
orari or any other appropriate writ- the 
order contained in Annexure 2 be quashed, 


8. In original criminal miscolla~ 
neous case No. 23 of 1971, besides Shri 
and Sri Baidya Nath 


Prasad, Shri B. P. Director of Prb- 
lic Instruction and President of the Board 
of Secondary Education, Bihar was o 
arrayed as one of the opposite parties but 
the rule was not issued so far as he was 
concerned. 


Rajendra Prasad gr ce 
y: 


r 


-Jendra Prasad Singh 


1973 os 
9. The prayer in this case is that 


the proceeding under Section 144 of the 
Code, the petitioners filed criminal revision 
No. 2656 of 1971 which was admitted 
on December 9, 1971 and operation of 
the order dated November 19, 1971 pass- 
ed by the learned Magistrate was stayed. 
The petitioners informed the President of 


sthe Board of Secondary Education regard- 


irig the stay order passed by the Court 
end the latter gave out that no recognition 
will be given to Shri Rajendra Prasad 
Singh and Shri Baidya Nath Prasad Sin 

äs the President and Secretary of © 


school. These two opposite parties, how- 


ever, approached Shri Nitishwar Prasad 
Singh, e State Minister of the Education 
Department and despite full knowledge of 
the stay order passed by the Court, the 
President, Board of Secon Education 
by his letter dated December 18, 1971 de- 
alt eng the ad hoe committee formed 
by the petitioners and recognised Shri Ra- 
i and Shri Baidya Nath 

as the President and Secretary res- 
pectively of the Dayanand Vidyalaya. Since 
the two opposite parties have by their ac- 
tions deliberately disobeyed the order of 
this court, their action amounts to aidin 
and abetting the offence of contempt of 
court. 


= 1%- In WJC. No. 1728 of 197I 
two counter-affidavits have been filed one 
on behalf of the State of Bihar and the 
President, Board of Secondary Education 
apr gee 1 and 2) end he other on be- 


of * 
Shri Baidya Na 


Prasad (respondents 8 
and 4). Respondents 1 and 2 have deni- 


ed that the Dayanand Vidyalaya is control- 
led by the Arya Pratinidhi Sabha. Accord- 
ing grees it is governed by the local 
ama a 

ae minority school the Board does 
not interfere in its management and ac- 
cordingly, has simply recognised the com- 
mittee constituted by the local Arya Samaf. 
On September 28, 1971 Dr. Dukhan Ram 
(petitioner No. 1) met respondent No. 3 
is diffculty in making pay- 

ies to the teachers an 
before payment could be made by Central 
Bank of India, Patna, they wanted a certi- 
ficate that the ad hoc committee constitut- 
ed by petitioner No. 1 on September 18, 
was a valid committee. Accordingly, 


as a 
. It was in this circumstance 
that respondent No. 2 on September 23, 
1971 accorded approval to the ad hoc 
committee constituted by the _ petitioner 
No. 1 although at that time the petition 
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filed by the Secretary Arya Samaj, Mitha- 
pur, was pending for consideration. Being 
aggrieved thə order dated September 
23, 1971 ot respondent No. 2, respondent 
No. 4 made a representation and prayed 
to stay the operation of the above order; 
In support of his case that the Dayanand 
vy ya was being controlled by the 
local Arya Samaj respondent No. 4 sub- 
mitted a number of documents. On exa- 
mination of the papers submitted by res- 
ak No. 4 it was found that the facts 

i by petitioner No. 1 were not 
correct and that he was not competent to 
dissolve the Managing Committee of the 
oe ear Vidyalaya. After being satis- 
fied with the claim of respondent No. 4 
the President, Board of Secondary Educa- 
tion, revised his previous order dated Sep- 
tember 28, 1971 and approved the com- 
mittee constituted by the local Arya Samaj. 
It is further contended that since there was 
suppression of facts on the part of the 
petitioners the question of giving any op- 
portunity to show cause did not arise. 

11, In their counter-affidavit, res- 
pondents 8 and 4 have set out the different 
organisations in the hierarchy of the Arya 
their functions. At the a 
a Pratinidhi Sabha 
is the Bihar Rajya 


Samajes and 
is the Sarbadeshik 
and at the State lev 


Arya Pratinidhi Sabha. Some 394 local 
Arya Samajes are afliliated to this Rajya 
Pratinidhi Sabha, Properties belonging to 


the local Arya Samajes onl notionally vest 


in the Rajya Arya Prati Sabha and 
in fact the local Arya jes have got 
full right and control over its property 


movable and immovable. Properties belong- 
ing to a local Arya Samaj can vest in the 
Rajya Arya Pratinidhi Sabha only when 
they are transferred pdt ig registered 
deed. No such document been exe- 
cuted by the Arya Samaj, Mithapur and 
as such it retains full authority and control 
over its properties. this 

local Arya Samaj, Mithapur claims full con- 
trol over the Dayanan 


Arya Sanin. Mithapur. The local Arya . 
Samaj, Mithapur, has its own constitution 
for the management of educational insti- 
tutions including Dayanand Vidyalaya, 
Mithapur and in accordance with this con- 
stitution, in a meeting held on July 28, 
1970 Dr. Dukhan Ram (Petitioner No. 1) 
was appointed President and Dr. R. P. Lal, 
po of the Managing Committee of 
the Vidyalaya. Except for certain matter, 
the local Arya Samaj is a body indepen- 
dent from the Arya Pratinidhi Sabha and 
the rules of the Arya Pratinidhi Sabha do 
not provide for the suspension of the 
local Arya Samaj. The dissolution of the 
managing committee of the Dayanand Vid- 
alaya on September 18, 1971 is said to 
e without jurisdiction and as such the 
President of the Board of Secondary Edu- ~~ 
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cation (Respondent No. 2) had full compe- 
tence to withdraw recognition granted to it, 
Dissolution of the local Arya Samaj and in 
its stead constitution of an ad hoc Commit- 
tee is also said to be without jurisdiction, 
All that the Arya Pratinidhi Sabha could 
© do was to withdraw its affiliation. The al- 
legation that respondents 3 and 4 along with 
Shri Chandra Prakash had. movèd the Minis- 
ter Shri Nitishwar Pd. Singh for obtaining 
recognition is denied. They have also con- 
tended that there has been no violation of 
the Rules of natural justice by not giving 
opportunity to the petitioners to show cause. 
The allegation that the President Board of 
Secondary Education de-recognised the ad 
hoc committee formed by the petitioners 
under directions from the higher authority 
is said to have no foundation at all. 


12. In respect of the contempt 
matter the stand of the opposite parties is 
that after the constitution of the managing 
committee of the Dayanand Vidyalaya on 
September 15, 1971, under the constitution 
of the Local Arya Samaj, Mithapur, it was 
the legitimate right of the opposite parties 
to bring this fact to the notice of the Presi- 
' dent Board of Second Education for de- 
recognition of the ad hoc managing com- 
mittee and which they did. They denied 
knowledge of the aay order passed by this 
Court and contended that at no point of 
time the 
Board of Secondary Education for disobey- 
ing the orders of this Court and as such. 
they have prayed for discharge of the Rule 
issued against them. 


18. There has been great contro- 
versy between. the parties as to whether 
the managing committee of the Dayanand 
Vidyalaya could be constituted and dissolv- 
ed by the local Arya Samaj or by the Bihar 
Rajya Arya Pratinidhi Sabha. On behalf 
of the petitioners the claim is that it is 
Bihar Rajya Arya Prathinidhi Sabha which 
can do so whereas the respondents main- 
tain that such a power vests in the local 
Arya Samaj, Mithapur. In support of their 
rival contentions, reliance has been placed 
upon certain rules framed by the Arya 
Prathinidhi Sabha and the local Arya Samaj, 
the proceedings of the meetings held and 
certain circumstances. ` 


14. On behalf of the petitioners re- 
ference has been made to Rule 41 of the 
Rules framed by the Sarbdeshik Arya Pra- 
tinidhi Sabha. This rule provides that on 
violation or persistent defiance on the part 
of local Arya Samaj of the orders or ar- 
rangement made by the State Arya Prati- 
nidhi Sabha or on mismanagement in the 
' affairs of the local Arya Samajes, which in 
the opinion of the State Arya Pratinidhi 
Sabha is prejudicial for the society, the lat- 
ter with the approval of Antarang Sabha, is 
competent to dissolve the local Arya Samaj 
for a fixed period and make suitable ar- 
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aided or abetted the President. 


A.LE. 


rangement for functioning of the local Arya 
Samaj and the institutions affiliated to it. 


15. Jt is the case of the petitioners 
that all the subordinate Arya Samajes and 
their delegates have to sign an agreement 
acknowledgin their subservience’ to the 
Arya Pratinidhi Sabha in a prescribed form 
and to promise that all differences between 
the Arya Pratinidhi Sabha and the Subor- 
dinate Arya Samajes will be settled by the 
Arya Pratinidhi Sabha and its decision will 
be binding, conclusive and final. In pursu~ 
ance thereof an agreement was signed on 
September 13, {968 by the Mithapur Arya 
Samaj and respondent Shri Rajendra Prasad 
Singh. The agreement affirmed by the Secs 
retary of the local Arya Samaj, Mithapur, - 
and the President, Shri Rajendra Prasad 
Singh, has been filed and marked as ån- 
nexure ‘X to the affidavit in reply on behalf 
of the petitioners. 


16. The petitioners also relied upor 
the case of Arya Pratinidhi Sabha, Patna v. 
State of Bihar, AIR (958 Pat 359. There 
the petitioners were Arya Pratinidhi Sabha, 
Vice-President of the Sabha and the Presi- 
dent of the Mithapur branch of the Sabha, 
Their case was that the Arya Pratinidhi 
Sabha had established several schools at 
Patna including a school for boys and an=- 
other for girls at Mithapur and that the 
property of the school vested in the Arya 
Pratinidhi Sabha and that the administra- 
tion and the management of the school vest- 

in the managing committee constituted 
by the President of the Sabha. Although 
that decision related to the Dayanand Kanya 
Vidyalaya but it is claimed that Dayanand 
Vidyalaya, which is meant for boys, and 
Dayanand Kanya Vidyalaya stand on the 
same footing. ‘The contention of the peti- 
tioners is that in the aforesaid case the de- 
finite case of the local Arya Samaj was that 
the two schools and their administration and 
management vested in the Arya Pratinidhi 
Sabha and that their present plea to claim 
power in themselves cannot be sustains 


17. The respondents do not admit 
the claim of the petitioners except to the 
extent that the Arya Pratinidhi Sabha hag 
the power to affiliate the local Arya Sama- 
jes. Besides denying the right to dissolve 
the managing committee of the school as 
also of Local Arya Samaj, they have refer- 
ted to certain facts to show that the claim 
is unfounded and is an afterthought. The 
Local Arya Samaj, Mithapur has its own 
constitution for management of its educa- 
tional Institutions including Dayanand Vid- 
yalaya. Rule 1 of this constitution says 
that the life of the Managing Committee 
would be for two years. Rule 2 provides 
for there being 11 members in the Mana- 
ging Committee (Vide Annexure “A” of the 
counter-affidavit of Respondents 8 and 4). 
In accordance with this constitution, a 
meeting was to be held in the month of 
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December, 1969, for coni uros the mana- 
ging committee of the Dayanand Vidyalaya. 
Accordingly a letter dated November 22, 
1969, was written to the Bihar Rajya Arya 
Pratinidhi Sabha to send names of two re- 
presentatives (vide exure “B” to the 
counter-affidavit). A reminder was also sent 
on December 19, 1969, (vide Annexure ‘C’). 
i i Sabha forwarded names 


Narain and Shri Rajendra Pd. Singh were 
elected as guardians’ representative and Dr. 
R. P. Lall as an educationist (Vide Annexure 
E). In another meeting held on July 28, 
1970, Dr. Dukhan Ram was appoint 

sident and Dr. R. P. Lall Secretary of the 
managing committee of tha Dayanand Vid- 
yalaya, Mithapur. 

18. In order to show that the claim 
of dissolution of the local Arya Samaj has 
also no basis, reliance is placed upon the 
following facts: 

(1) Lajpat Rai who is said to be con- 
vener of the so called hoc committee 
the Jocal Arya Samaj formed as a result of 
the dissolution of the local Arya Samaj, at- 
tended the meeting of the local Arya Sama 
Mithapur on September 15, 1971, an 
participated in the meeting in which the 
managing committee of the Dayanand Vid- 
yalaya was reconstituted and in that meet- 
ang Shri Rajendra  Prased was elected as 
the President and Shri Baidya Nath Prasad 
as the Secretary of the Managing Committee 
(Vide the proceeding of the meeting dated 

eptember 15, 1971, Annexure ‘G’ to the 
counter-affidavit of Respondents 3 and 4). 


fii) Despite the so called dissolution of 
ocal Arya Samaj on September 18, 
Aa Pratinidhi Sabha itself ac- 
cepted the subscription from the Secretary 
of the local Arya Samaj on September 17, 
1971 and granted receipts (vide Annexures 
H and H/1 to the counter-affidavit) ` 


(iii) Shri Banarsi Singh Viyaji a mem- 
ber of the Antrang Sabha of the Arya Pra- 
tinidhi Sabha, Bihar, under the direction of 
the Arya Pratinidhi Sabha, inspected the 
workings of the a Samaj, Mithapur on 
September 18, 1971 and found everything 
satisfactory in his. inspection report (vide 
Annexure T to the courter-affidavit). 

19. I have narrated above the rival 
contentions of the parties and the rules 
facts and circumstances which are relied 
upon by them. For determination. of the 
question involved, it is however, not neces- 
sary to pronounce upon the rights and res- 
ponsibilities of the a Pratinidhi Sabha 
vis-a-vis the local Arya Samaj. The moot 
question for determinaticn is whether the 
order dated September 23, 1971 panon by 
the President, Bihar Board of Secondary 
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| Education is vitiated because of violation of 


the principles of natural justice. At the 
hearing the only ground on which such a 
violation was alleged is the passing of the 
order without giving an opportunity of hear- 
ing to the petitioners. 

20. Before I proceed to consider 
the merit of the question I may dispose of 
the argument advanced on behalf of the 
respondents that the facts of the present 
case do not warrant issue of a writ of cer- 
tiorari. Tn support of this contention Mr. 
K. D. Chatterjee on behalf of the respon- 
dents, invited my attention to the case of 
Radheshyam Khare v. State of Madhya Pra- 
desh, AIR 1959 SC 107 and Province of 
Bombay v. Khushaldas S. Advani, AIR 1950 
SG 222. In Radheshyam’s case, AIR 1959 
SC 107 it was held: 

“It is equally well settled that certio- 
rari will not lie to correct the errors of a 
statutory body which is entrusted with pure- 
ly admiistrative functions. 


There are three ities in order 
that the act of a body may be said to be 
quasi-judicial act, namely, that the body of 


persons (1) must bave legal authority, (2) to 
etermine questions, affecting the rights of 
parties and (8) must have the duty to act 
judicially. Since a writ of certiorari can be 
issued only to correct the errors of a Court 
or a quasi-judicial ‘body it would follow 
that the real and determining test for ascer- 
taining whether an act authorised by a sta- 
tute is a quasi-judicial act or an administra- 
tive act, is whether the statute has express- 
ly or impliedly imposed upon the statutory 
ody the duty to act judicially as required 
by the third condition”. 
In ATR 1950 SC 222 Kania, C. J., of 
the Supreme Court approved the conditions 
laid down by Slesser, L. J., which brought 
out the distinction between a judicial or 
quasi-judicial decision on the one hand and 
o ministerial decision on the other and laid 
wn: 


“Wherever any body of persons (1) 


_ having legal authority (2) to determine ques- 


tions affecting rights of subjects and (8) 
ving the duty to act judicially (4) in ex- 
cess of their legal authority — a writ of 


certiorari may issue. 


91. The question whether facts of 
the present case strictly fall within the 
scope of the writ of certiorari or not-.is not 
quite relevant, No doubt, the petitioners 
in their writ petition, have made a specific 
mention of the writ of certiorari but they 
have also stated that for quashing the im- 
pugned order, an appropriate writ may be 
issued. Therefore, if merits of the case so 
demand, ‘there will be no bar to the issue 
of an ay propriate writ. 

22. ' In this connection, it would be 
relevant io refer to some of the observa- 
tions made in the recent case of A. K. 
Kraipak v. Union of India, AIR 1970 SC 
150. It was stated there: 
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“Till very recently it was the opinion 
of the Courts that unless the authority con- 
cerned was required the law under 
which it functions to act judicially there 
was no room for the application of the rules 
of natural justice. The validity of that limi- 
tation is now questioned. If the purpose of 
the rules of natural justice is to prevent 
miscarriage of justice there is no reason why 
these rules should be made inapplicable to 
administrative inquiries. ...... Whenever 
& complaint is made before a Court that 
some principles of natural justice had been 
contravened the Court has to decide whe- 
ther the observance of that rule 


was no- 


cessary for a just decision on the facts off 
case. 


Jt has been specifically stated in that casg 
that concept of natural justice incorporates 
e rule audi alteram partem that is, no 
decision could be given against a party 
without affording him reasonable hearing and 
on the facts of the case I am of opinion 
that it is a fit case which requires investi- 
gation whether principle of natural justice 
been violated or not by not affording 
reasonable hearing to the petitioners before 
passing the impugned order, 

23. The question of granting or 
withdrawing. recognition fo schools is con- 
tained in Section 4 (b) of the Bihar High 
Schools (Control and Regulation of Admin- 
istration) Act, 1960. It reads as follows:— 

“Subject to _ such conditions and res- 
‘frictions as may be prescribed, the Board 
may grant recognition to schools imparting 
instructions in secon education and sus- 
pend or withdraw such recognition.” 











r the ose of recognition referred to in 
Section 4 $) that the question of recognis- 
the Managing Committee or de-recog- 

it came up for consideration before 

sident, Board of Secondary Educa- 

The point for consideration is whe- 
it was imperative on the part of the 
Board or for the matter of that, its Presi- 
t to hear the petitioners before with- 
drawing the recognition given to the ad hoc 
ittee constituted by them and grant- 
g recognition to Shri Rajendra Pd. Singh 
ag President and Shri Baidyanath Pd. as 

of the institution. 

25. The a ed order is contain- 
in letter No. 1-58 dated December 
118, 1971, which is marked as Annexure-2 
to the writ petition. It is from the Presi- 
dent, Board of Secondary Education and is 
addressed to the Secretary, Arya Samaj 
Mithapur. It is in reference to letter No. 
4 dated September 12, 1971 and says that 
recognition is being given to the managing 
mittee constituted by the Arya Samaj 
hapur and that Shri Rajendra Prasad is 
the President and Shri Baidyanath Prasad 
Secretary of that committee. The letter fur- 

er cancelled its previous letter No. 37485- 
89 dated September 28, 1971 (Annexure 1) 
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afforded to 
- Dr 


24. It is common ground that it is 


E. ER. 


whereby the Board had recognised the ad 
ia committee constituted by Dr. 


26. Respondents I and 2, that is, 
the State Government and the Board of 
Secondary Education, resist the claim of 
hearing advanced by the petitioners on the 
ground that the school being a dencmina- 
tional school, the Board has not to inter- 
fere with the management of such a school 
and it simply recognises the committee and 
what it did amounted only to recognising 
the committee constituted by the organisa- 
tion and that when the Board accorded ap- 
roval to the ad hoc committee constituted 
the petitioners on September 18, 1971, 
e petition filed by Arya Samaj agg oe 
was already pending, Regard being had 
to the poper marked Annexures E, Č and 
D to the counter-affidavit of respondents 3 
and 4 and other papers, the Board found 
that the facts furnished by Dr. Dukhan Ram 
on September 28, 1971, were not correct 
and that he was not competent to dissolve 
the managing committee. This being a 
case of suppression of certain facts and the 
Board having been satisfied with the claim 
of Shri Rajendra Prasad, the contention is 
that in the circumstances it was not neces- 
sary to give any seg to the peti- 
tioners to show cause or to hear them. 


27. The above facts which hav 
been pleaded by respondents 1 and 2 in 
their counter-affidavit are, to my mind, the 
very ground on which an op ortunity to 
show cause or of hearing should have been 
the petitioners. It seems that 

Dukhan Ram had been connected with 
this institution since many years past and 
the Board had been dealing with him and 
the allegation peri him was of suppres- 
sion of certain facts. Besides this, certain 
competitive papers were produced before 


the Board which aona to the Board, 
destroyed the contention of the petitioners. 


On the facts as pace by the petitioners, 
the Board had already granted recognition 
to the ad hoc committee constituted by 

em. In my opinion, in the stan- 
ces, rules of n justice eared that the 
principles embodied in the salutary rule of 
a ieam partem should have fol- 


25. It was contended for respon- 
dents 3 and 4 that no question of natural 
justice arises in the present case since re- 
cognition is not a rignt and that regard be- 
ing had to the conflict between the Arya 
Pratinidhi Sabha and the local a Samaj, 
the former has not even the semblance of 
right. The other part of the argument ad- 
vanced on behalf of respondents 8 and 4 
was directed to those facts which according 
to them did not bring this case within the 
scope of a writ of certiorari. I have already 
stated above that the question whether or 
not writ of certiorari is indicated is not de- 
cisive of the question involved. I do not 
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think there is substance in the contention 
that in the present case no question of natu- 
ral justice arises. ill appear from the 
ease of A. K. Karaipak, ATR 1970 SC 150 
(Supra), principle enshrined in audi alterar 
partem that no decision could be given 
against a party without affording him rea- 
sonable hearing, has been one of the two 


rules of natural jee since past. This- di 


concept of na justice has undergone a 
great deal of change in recent years and 
other considerations also have been import- 
ed in this concept of na justice. ero- 
fore, the argument advanced by Mr. K. D. 
Chatterjee for respondents 8 and 4 in this 
regard cannot be upheld. 


Observations made in the case 
of A. K. Kraipak, 1970 SC 150 
(Supra) are weighty and courts must be cir- 
cumspect to see that administrative func- 
tionaries do not eave into despotism. 
It is essential that when a complaint is made 
before this Court that a 
justice has been violat 
decide it. 

30. It was next argued that if the 
above paa le of natural justice is to be 
invoked in the present case, it should be 
y invoked to the occasion when the 

Board withdrew its recognition to the for- 
mer committee and gave recognition to the 
ad hoc committee constituted by the peti- 
tioners on September 28, 1971. The argu- 
ment is not tenable. Firstly, because in the 
present proceeding there is no prayer to 
quash that order and secondly because 
one mistake cannot justify another. 


31. On behalf of the State and the 
Board of Secondary Education, prayer of 
the petitioner was resisted on the ground 
that alternative remedy was available to 
the petitioners and on their failure to avail 
themselves of that remedy, they cannot be 
heard in the present proceeding. In this 
connection, reference was made to Sec- 
tion 6 of- the Bihar High School (Control 
and Regulation of Administration) Act, 1960. 
This section says:— 


rinciple of na 
this Court must 


“Any person aggrieved by an order 

` made by the Board under clause Co Sec- 

tion 4 or under Section 5 may, within sixty 

days of such order prefer an a to the 

authority appointed in this by the 

State Government and appeal shall be dis- 
posed of in the prescribed manner”. 

32. Manifestly, no appeal was 
ferred, instead recourse has p Aan tka o 
the present proceedings; as such the conten- 
tion of the respondents is that the peti- 
tioners are not entitled to any relief, It is 
difficult for me to uphold this ent, As 
has been pointed out in M/s. Beben Pra- 


kash. Chandra Maheshwari v. Interim Zila 
Parishad, AIR 1969 SC 566: 


“There are at least two well recognis- 
ed exceptions to the doctrine with regard 
to the exhaustion of statutory remedies, One 
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of these exceptions is that the doctrine has 
no application in cases where the eas : 
ed order has been made in violation of the 
principles of natural justice.” 

33. I have held above that the pre- 
sent is a case of violation of one. of the 
sound panpe of natural Justice. There- 
fore, plea exhaustion of statutory reme- 
ies cannot avail the respondents. 


34. aoa being had to the view 
that I have taken of the matter, Board's 
order conveyed in letter No. 48451-58 dated 
December 18, 1971, (Annexure 2) must be 
quashed and the writ petition allowed. 

35. Now as to the contempt mat- 
ter. While making the Rule absolute against 
the petitioners, the oe by his order 
dated November 19, 1971, in the proceed- 
ing under Section 144 of the Code of Cri- 
minal Procedure, recorded -as follows:— 


“From ea A or sage ee i 
appears to me t Mithapore a Sama 
bas been running Dayanand Vidyalaya, 
Mithapore since several years before the 
date of occurrenco and several documents 
of unimpeachable character pat this. 
This Arya Samaj Mithapore had been doing 
so under the e work of the constitu- 
tion framed for running educational institu- 
tions under it. The reconstitution of the 
Managing Committee of the school on 15-9- 
71 by the Arya Samaj Mithapore seems to be 
a legal one and the new managing com- 
mittee with 2nd party No, 1 and 2 as Presi- 
dent and Secretary appears to have gee 
replaced the old managing committee wi 
ist Party Nos. 1 and 2 as President and 
Secretary.” 

36. It was the operation of the 
order passed in the proceeding under Sec- 
tion 144 of the Code of Criminal Procedure 
that was stayed on December 9, 1971 by 
this Court. The contention of the i- 
tioners is that armed with such an obser- 
vation in the above proceeding, Shri Rajen- 
dra Pd. Singh and Shri Baidya Nath Prasad 
approach the Board. with an ulterior and 


mala fide purpose of getting the ad hoc 
committee foimad y the itioners de-re- 


cognised and despite knowledge of the stay 
ardor, got the impugned order passed by 
the President, Board of Secondary Educa- 
tion and as such aided and abetted the of- 
fence of contempt; It is the case of the 
asd re that these two persons had full 
owledge of the stay order passed by this 
court, It has been vehemently argued by 
Mr. Basudeva Prasad on behalf of the pe 
tioners that the manner in which facts have 
been traversed in their counter-affidavit, 
does not show denial of knowledge on their 
part. In support of this contention, he 
placed reliance on paragraph 12 of the 
show cause filed in Original Criminal Mis- 
cellaneous Case No. 28 of 1971. ‘The para- 
graph runs as follows:— 
“That the statements made in para- 
graph 14 of the petition filed on behalf 
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of the petitioners that the Opposite Party 

Nos, 2 and 8 had knowledge of the stay 

order passed by this Hon'ble Court is in- 

correct as no notice of the said order pass- 

ed by this Hon’ble Court was served either 

m Opposite Party No. 2 or Opposite Party 
0. 3. 


87.. Argument is that knowledge of 
the stay order is not denied but what is 
denied is that they were not served with 
any notice intimating the Court’s stay order. 


38. A distinction was also drawn 
between the prohibitory order and the man- 
datory order and it was contended that re- 

ard being had to the kind of denial made, 

e respondents must be imputed with the 
knowledge of the stay order. In Hoshiar 
Singh v. Gurbachan Singh, AIR 1962 SC 
1089 it was held: ; 


“In the matter of a prohibitory order it 
is well settled that it is not necessary that 
the order should: have been served upon 
the party against whom it has ‘been granted 
in order to justify committal for breach of 
such an order, provided it is proved that the 
person complained against had notice of 
the order aliunde. . 


39. It seems to me that the show 
cause read as a whole does not support the 
contention of the petitioners. Besides para- 
graph 12, averments in this regard have 

een made in paragraphs 17 and 20 also 
of their show cause, These paragraphs un- 
equivocally deny the knowledge of the stay 
order. ‘There is also no case of the peti- 
‘tioners that these two oppo parties were 
present in court when the stay order was 
‘passed nor there is any evidence aliunde on 
‘record to indicate knowledge of the stay 
lorder on their part. Therefore, even if the 
opposite parties approached the President, 
Board of Secondary Education, it would not 
be legitimate to ho 

tempt. 


40. At the close of the argument, 
learned Counsel appearing on behalf of 
these opposite parties, expressed unquali- 
fied apology, in case they be found guilty 
of contempt. Regard being had to the 
view that I have taken of the matter, I do 
not think the opposite parties can be com- 
mitted for contempt. such the rule 
against them is discharged. 


Al. In the result C. W. J. C. No. 
1726 of 1971 is allowed and the Original 
Criminal Miscellaneous Case No. 28 of 1971 
is dismissed. In the circumstances of the 
SEn no order regarding costs is being 
made. 


Order accordingly. 


Chandrama Singh v. Nawaratan. Kumari (Kanbaiyaji J.J 


Id them guilty of con- . 


ALR 


AIR 1972 PATNA 472 (V 59 C 131) 
-KANHATYAJI, J. 
Chandrama Singh, Appellant v. Smt. 


Nawaratan Kumari and another, Respon- 
dents. 


A. F. A. D. No. 688 of 1969, D/- 23- 
10-1971, from decision of Abdul Kalam 
Ismaili, Sub-J., Bhagalpur, D/- 24-7-1969. 


(A) Evidence Act (1872), S. 101 — 
Presumption ‘and onus — Finding arrived 
at by the Courts below based on evidence 
both oral and documentary adduced by the 
parties — The consideration of question of 
onus in appeal is only academic. (Para 6) 


(B) Evidence Act (1872), Sec. 101 — 
Burden of proof — Suit for declaration of 
plaintifs rayati rights —~ Ownership of the 
plaintiff: of the suit land admitted — Pos- 
session and cultivation thereof by the plain- 
tiff proved — Onus is on the defendant to 
prove that he is bataidar of that land. 

' i (Para 6) 


(C) Bihar Consolidation of Holding and 
Prevention of Fragmentation Act (22 of 
1956), See. 15 (2), Sec. 37 — Suit mainly 
for declaration of title to the property and 
also for declaration of settlement entry as 
incorrect is not barred by Section 37 of the 
Act in spite of the fact that certificate under 
Section 15 (2) was issued to the defendant. 

: (Para 8) 

Cases Referred: Chronological Paras 
AIR 1967 SC 174 = 19623 SCR 

910, V. V. Satyanarayanaraju v. 

Josyulu Hanumayamma 
AIR 1963 SC 1279 = 1964-1 SC 

270, Ladli Prashad v. Karnal Distil- 
lery Co., Ltd., Karnal 6. 
AIR 1961 SC 1316 = 1963 SC] -` 

847, Kundan Lal Rallaram v. Cus- 

todian Evacuee Property, Bombay 5 
AIR 1961 SC 1474 = 1962-1 SCR 

492, K. S. Nanji and Co. v. Jata- 

shankar Dossa 5 
AIR 1958 Pat 886 = 1958 BLIR 

258 (FB), Jaldhari Mahto v. Rajen- 


_ dra Singh 
AIR 1949 PC 278 = 76 Ind App 202, 
shmanna v. Venkateswaru 6 - 
AIR 1920 PC 67 = 47 Ind App 76, 
M. R. Sethuratnam Aiyar v. Venkata- 
chala Goundan 6 


R. S. Chatterji, Brajesh Chandra Verma 
and Chakradhar Jha, for Appellant; J. C. 
Sinha, Prem Shankar Sahay and Ru 
Deo Kumar Sinha, for Respondents, 


JUDGMENT:— This is a second ap- 
peal by the defendant against the con- 
current decrees of the Courts below de- 
claring title and interest of plaintiff No. 1 
in the disputed lands and holding the en- 
tries made in the recent survey’ record of 
rights in respect of the’ sarne as wrong. 
The dispute relates to plot No. 208, area 
0.56 acres, and plot No. 209, area 0.72 
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acres of khata No. 182 situate in Mouza 
Parghari® other two plots of the same 
village fully described in Schedule II of 
fhe plaint. 
2. The plaintiffs case is that plain- 
tiff No. 1, Smt. Nauratan Kumari purchas- 
ed 19.28 acres of land in Mauza Parghari 
and 3.58 acres of land in Mauza Sibaidih 
Including the suit lands from the Co-ope- 
rative Society, Parghari, on the 30th July, 
_ 1940, and came in possession of the same. 
She is cultivating the purchas ds 
' through plaintiff No. 2, Makundi Mahto 
who is her Kamatia. Shri Bhagwat Sahay, 
father of plaintiff No. 1, used to look after 
the cultivation. and he constructed the basa 
on a portion of the disputed land for the 
_ facility of cultivation. He also constructed 
. @ bandh for irrigational purposes. Bhagwat 
- Sahay died sometime in 1946, and, after his 
death, Mahendra Prasad son of Plaintiff 
No. 1 began to look after the cultivation. 
Khas cultivation, however, did not prove 
profitable, and, therefore, Plaintiff No. ] 
wanted to sell her lands to one Parma- 
nand Singh of village Parghari, and n zar- 
biana was executed in the name of Karoo 
Singh, brother of Parmanand Singh and 
Binod Kumar Sahu and others. The trans- 
‘action, however, could not materialise into 
a sale. is caused annovance to Parma- 
mand Singh. He, accordingly. formed an 
assembly of persons including the defendant 
to dispossess Plaintiff No. 1 from her lands. 
In furtherance of this object. the defendant 
(Chandrama Singh), Ramdhin Singh, Dar- 
ari Singh and others filed tanaja during 
_ gurvey operations conducted im the village 
in the year 1956 and got their names re- 
corded as sikmi in respect of different 
ortions of the lands of Plaintiff.No. 1. 
e defendant got his name entered in res- 
ct of the disputed land and got a sikmi 
archa issued in his name. 
Plaintiff No.-1 filed an objection under 
Section 103A of the Bihar Tenancy Act 
which was disallowed without appreciating 
the evidence on record. ‘Thus, the defen- 
dant got his name entered, and sikmi 
parcha in respect of the suit land was issu- 
ed to him. Plaintiff No. 1, preferred an ap- 
eal before the Deputy Collector, Land 
Reforms. but the same was dismissed. 
' Hence, the plaintiffs instituted the suit for 
declaration of the Plaintiff No. 1’s raiyati 
right in the disputed lands and that the 
- orders of the Revenue Courts and the Depu- 
ty Collector, Land Reforms, were without 
jurisdiction and illegal. - 
3. The suit was contested by the 
_ defendant who filed a written statement con- 
tending inter alia that the suit, as framed, 
was not maintainable and that the suit was 
barred by limitation. It was alleged that 
the Plaintiff No. 1 never came in Khas pos- 
session of the suit lands, nor did she ever 


°(Corrected as per order No. 11 dated 
[S-11-1971, B. O. 10-12-71.) 
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make any arrangement for khas cultivation 
of the lands in the vilage. The allegation 
regarding the construction a basa wag 
totally denied. As regards the construction 
of the bandh, it was said that the defen- 
dant contributed half the cost towards the 
construction of the said bandh. It was con- 
tended that the defendant was the bataidar 
of the disputed land from the time of pur- 
chase of the lands by the plaintiff and that 
he was coming in possession of the same 
ever since, erefore, the defendant’s name 
was rightly recorded in the survey record 
of rights. The execution of the zarbiana 
deed by the Plaintiff No. 1 was admitted, 
but it was contended that Parmanand Singh 
did not purchase the land as the defendant 
and other bataidars were in_ possession of 
the land which they refused to vacate. 

4, On the above pleadings, the 

ies went to trial before the Le 

unsif, who. on a consideration of the rele- 
vant materials on reco disbelieved 
the defendant’s case and decreed the suit 
holding that Plaintiff No. 1 was the raiyat 
of the suit land and that the orders of the 
Revenue Courts holding the defendant to 

e a sikmi tenant were without jurisdiction, 
al and ultra vires. The suit was, ac- 
ingly decreed. An appeal was prefer- 
red against the said decree, and the ap- 
pelate Court in agreement with the trial 
Court held that Plaintiff No. 1 came in pos- 
session of the lands after acquisition in 
1940. She constructed a basa for the khas 
cultivation of the Jand and had been manag- 
ing her affairs by her own plough and 
labour, firstly, under the supervision of her 
father and subsequently under that of her 
son. The defendant has failed to show that 
the lands had been settled in bhaoli wi 
him, or, that he had acquired any right in 
these lands. The evidence adduced in the 
case, according to him, completely rebutted 
the presumption of correctness of the entry 
in the survey record of rights in favour of 
the defendant, The appeal was, according- 
ly, dismissed. The present appeal is against 

e said decision. 

5. Mr. R. S. Chatterji, learned 
Counsel appearing on behalf of the defen- 
dant-appellant, raised a contention that the 
onus should have been heavily placed on 
the Plaintif No. I, and that the onus has 
been wrongly placed on the defendant 
which esulted in substantial error or 


ille 
co 


has r 
defect in the procedure. Learned Counsel} 
referred to Section 101 of the Evidence Act 
and submitted that it was for the Plaintiff 
No. 1 who was asserting her right to prove 
her case, and it was not for the defendant 
to prove the negative. In support of the 
argument, reliance was placed on two deci- 
sions of the Supreme Court. The decision 
in Kundan Lal Rallaram v. Custodian, Eva- 
cuee Property, Bombay, AIR 1961 SC 1818 
is not relevant to the facts of the present 
case. That ‘is a case relating to negotiable 
Daroma in which pedal wala Gf erk 
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dence contained in Section 118 of the 
Negotiable Instruments Act has been consi- 
dered. In the other case, namely, in the 
case of K. S. Nanji and Co. v. Jatashankar 
Dossa, AIR 1961 SC 1474, it has been held 
that a person having the right to the pos 
session of a movable property wron 
taken from him by another can file a suit 
to recover the said movable property witb- 
in three years from the date of his coming 
to know of a certain fact, and it is for him 
to poe that he had the knowledge ot the 
said fact on a particular date. Jt is the 
duty of the p intiff to establish at any rate 
prima facie that the suit is within time and 
is not barred by lapse of time. The distine- 
tion between the phrase “burden of proof 
as a matter of Jaw and pleading and as a 
matter of adducing evidence, as painted out 
by their Lordships, may be noted: 
`- “Under the Evidence Act there is an 
essential distinction between the phrase 
“burden of proof’ as a matter of law and 
leading and as a matter of adducing evi- 
ence. Under Section 101 of the Evidence 
Act, the burden in the former sense is upon 
the party who comes-to court to get a 
decision on the existence of certain facts 
which he asserts. That burden is constant 
throughout the trial; but the burden to 
prove in the sense of adducing evidence 
shifts from time to time having regard to 
the evidence adduced by one party or the 
other or the presumption of fact or law rais- 
ed in favour of one or the other”. 


6. Mr. J. C. Sinha, learned Coun- 
sel appearing for the ondents, contested. 
the proposition and submitted that. the onus 
was not wrongly placed on the defendant in 
the facts and circumstances of this case. 
He further submitted that the find 
rived at by the Courts below are based on 
evidence, both oral and documentary, ad- 
duced by the parties; and, in this view of 
the matter, the consideration of question of 
onus will be only academic. Both the 
points urged by Mr. Sinha have force and 
should be accepted.. It is the admitted posi- 
aser 


ings ar- 


out 


The only pe for consideration was whe- 
ther the 
or interest in the suit land; if so, what was 
the nature of the right. Both the Courts 
below have concurrently found that Plain- 
tiff No. 1 was the raiyat of the suit land 
and that the defendant had acquired no 
right or interest, It has been held in M. R. 
Seturatnam Aiyar v. Venkatachela Goundan, 
AIR 1920 PC 67 that where in a suit for 
ossession the plaintiffs tifle is conceded, 
Put the defendant sets up a permanent 
tenancy or an occupancy right in himself 


efendant had acquired any right 


A. I. H 


the defendant is bound to prove the exis- 
tence of his permanent tenancy or occu- 
ancy right. This view has been relied on by 
Kanbaiys Singh, J., who delivered the judg- 
ment of the Court, in the Full Bench decl- 
sion of Jaldhari Mahto v. Rajendra Singh, 
AIR 1958 Pat 386 (FB) in these words: 
“The Cece will be different where 
the plaintiff does not admit the defendant 


to be his raiyat and snes as a ietor td 
' recover the land and the defendant sets up 
the plain- 


a tenancy right. such @ case 
tiff has not to prove anything, because the 
admitted paramount title carries with it d 


This presumption of law was recognised by: 
the Privy Council in the case of Lakshman- 
na v. Venkateswarlu, AIR 1949 PC 278, ag 
will appear from the following observations: 


“Their. Lordships may here observe that 
daa from one side to the 


law, 
the owner of both 
kudivaram and melvaram interests in the 
land then he could rely on that presumption 
to discharge the initial burden of aimag that 
lay on him to prove his title to eject. In 
this sense the pr amphoris arising from law 
are connected with the question of onus af 
proof. | 
Mr. Chatterji argued that in this case ths 
possession of the plaintiff is not admitted, 
and, therefore, the initial onus was on her 
to prove possession, Ext. 4 (a) is a receipt 
dated the 8th September, 1956, which has 
been granted by Parmanand Singh (D. W. 
2) for purchase of grass of the suit lands. 
In this receipt, . Parmanand Singh has virtu- 
an supported the entire case of the plain- 
iff No. 1, namely, that after purchase of 
the lands she came in khas possession of 
the suit lands and made her own separate 
arrangement for cultivation. a considers- 
tion of the other materils on the records, both 
the. Courts below have come to the cons 
clusion that plaintiff No. 1 
session of the lands after on in 
1940 and she constructed a basa for khas 
cultivation of the lands. On this finding, 
ui og corrotto g Dios onus Bas 
jeen wron on the endant to prove 
his case. on opinion, the findings of 
the courts below were not vitiated by an 
error of law by the burden of proof having 
been wrongly thrown on the 


efendant. 
In Ladli Prashad v. Distillery 
Co., Ltd., Karnal, AIR 


came in sses- 


Karnal 
1963 SC 1279, ths 
decisions of the District Court and Division 
Bench of the High Court given against tha 
laintiff suffered from serious infirmities in 
that they wrongly placed the onus of proof 


tots 


tpon the plaintiff and reached a conclusion 
tat. tho plaintif failed to prove that the 
_ resolutions were not obtains oy the exer- 
‘tise of undue influence, Na y, in those 
circumstances their Lordships of the Sup- 
meme Court interfered. Similary, in V.V. 

Hanumayam- 


Satyanarayanaraju v. Jo 1 
ma, AIR 1967 Sc 174, it was held by majo- 
tity that where both parties were relying on 
essory title, it was necessary that they 
should prove effective possession over the 
property in order to succeed on the basis 
of possessory title. The trial Court gave a 
finding on question of possession, but the 
frst Appellate Court gave no gos finding 
on that question, The Hi ourt remand- 
èd the case requiring first Appellate 
Court to give a fresh finding on such ques- 


tion. ‘The Supreme Court held that the 
Court a doing so could not be said 
to be reversing finding of fact given by the 


first Appellate Court. These two cases are 
of no blp to Mr. Chatterji on the facts of 
the instant case. ‘The question whether the 
statutory presumption has been rebutted is 
always a question of fact. When the par. 
ties have adduced evidence and there 

been no substantial error or defect in proce- 
dure, the question of onus disappeared, For 
the aforesaid reasons, feel no hesitation 
in rejecting the contention raised on behalf 


of the appellant. 

t: It was next argued that the 
courts below have not considered Exts. B 
series according to law. Ext. B is a letter 
dated the 24th August, 1948, purported to 


rasad, the hus- 


his own bullo 
sakh that year, but as arrangement could 
not be done in time, so he permitted them 
to cultivate on thikka rent on condition 
a Ba ee deposi s a rate #3 
» 5/- i ubsequentiy, it is sai 
that the writer had decided to sell the land 
to Parmanand Singh, and, therefore, he 
sh take permission from him as he had 
ceased to have any concern with the land. 
To the same effect are other letters of Exts- 
B series. In the plaint itself, the plaintiff 
has alleged that these letters are 
uine ones but manufactured ones. The 
endant did not take any step to prove 
ir genuineness or at least to show that 
they in the pen of Kamla Prasad. 
Apart from the letters were filed in 
Court on the Slst March, 1967, and, on the 
game day, a petition was filed with a prayer 
to keep them in a sealed cover. 


Mahendra Prasad (P. W. 9), the son of 
tiff No. 1, was examined o a’ few 
days after the said letters were filed and 
kept concealed in a sealed cover. 
The letters were not shown to P. W. 
at the time when he was exa- 


mined. Mr. Chatterji argued that it was 
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. tificate granted under Section 15 (2) of the 


not | 
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for the plaintiff to prove that they were 
fake: and as the paaug No. 1 has. failed 


to prove that, the Court should have held 
that Kamla Prasad or plaintiff No. 1 was 
not in possession of the disputed land. The 
learned Munsif has rightly observed that 
reading the letters carefully there is no 
clear indication to hold that the disputed 
lands were settled with the defendant in 
bhaoli at any time. The contents of the 
letters would reflect that Kamla Prasad was 
friendly with the defendant and he only 
wanted to get the lands cultivated on 
bhaoli basis; but the letters do not go to 
establish that the lands had been settled 
with the defendant at any time. Further, 
in my opinion, it was not for the plaintiff 
to prove that the letters were fake; rather, 
in the circumstances, it was for the defen- 
dant to prove the genuineness of the letters. 
The Courts below have rightly placed no 
reliance on these letters. 


8. It was next argued that the cer. 
Bihar Consolidation of Holdings’ and Pre- 
vention of Fragmentation Act, 1956, here- 
inafter called ‘the Act’, is the conclusive 
proof of title of the certificate-holder. In 
this connection, it may be noted that the 


Act was passed with the object of. providing 


for the consolidation of holdings and pre- 
vention of fragmentation. The proceeding 


starts on d by the State Govern- 
ment of its intention to make scheme for 
consolidation of holdings. Section 4 prohi- 
bits legal proceedings during the period of 
consolidation proceedings. Section 8 pro- 
vides for preparation of up-to-date record- 
of-rights before consolidation, It lays down 
that “as soon as may be after the publica- 
tion of-a notification under Section 8, an 
up-to-date sate oe in respect of all 
Jands comprised in the notified area, toge- 
ther with a map shall be prepared in ac- 
cordance with the provisions of Chapter X 
of the Bihar Tenancy Act, 1885 ........ ‘ 
After the preparation of the 
rights under Section 8, a register of 

is prepared in the prescribed form under 
Section 9 and, copies of the relevant en- 
tries in such registers are served upon the 
raiyat or under-raiyat of the land to which 
the. entries relate under Section 10 (1) of 
the Act. Under Section IO (2), any person 
interested in the Jand included in any entry 
in the registers may, within thirty days of 
the date of service of the notice, make any 
objection in writing to the Consolidation 
Officer. 

_. It further provides under sub-sec. (4) 
that any person aggrieved by an order pass- 
ed by the Consolidation Officer may within 
thirty days of such order, prefer an appeal 
to the Director of Consolidation, who is an 
officer not below the rank of a Sub-Deputy 
Collector, appointed by the State Govern- 
ment to discharge all or any of the func- 
tions under the Act. Section 12 provides 
for publication of draft scheme, and Sec- 
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tion 18 lays down for submission -of scheme dence, the finding of the first Appellate - 
to the Director of Consolidation. The pos- Court on a question of fact is final The .. 


session of the holdings allotted to the rai- 
yats and wunder-raiyats is regularised under 
Section 14 of the Act and Section 15 (2 
provides that the Consolidation Officer sh 

grant to every under-raiyat a certificate of 
transfer having a right of occupancy in any 
Jand allotted to him im pursuance of the 
scheme and the certificate shall be conclu- 


sive proof of the title of such imder-raiyat - 
to such land and he shall þe liable to pay~’ 
ment of such rent and to such a a 

aS 


may be specified in the certificate. 


beginning, Mr. Chatterji vehemently con- 
tended that the decision of the courts 
below is vitiated, because they have not 


considered Ext. D, which is a certificate 
granted wnder Section 15 (2) of the Act 
When I looked into Ext. D, I found that 
the certificate (Ext. D) related to some 
other plots, ie, Plots 198 and 214 of 
Khata No. 5. Therefore, it seems that the 
lawyer appearing for the defendant did not 
put reliance on this document. 


In the plaint, the judgments of the reve- 
nue Courts have been challenged after the 
declaration of the plaintiffs title. Section 37 
of the Act permits a Civil Court to enter- 
tain a suit or application when such deci- 
sion or order had decided a question re- 
lating to title to Jand or to some interest 
in land as between parties having conflict- 
ing claims thereto. Therefore, the suit for 
declaration of title is not hit by Section 87 
of the Act. Therefore, from the language 
i Section 37 of the Act it is manifest that 

e 
apply to the suit of Plaintiff No. 1 which is 
a suit for declaration of title and cancella- 
tion of the orders passed by the revenue 
authorities, In this connection, it may be 
noted that at the earliest stage of the suit 
the leamed Munsif transferred the. case to 
the Collector in pursuance of the provisions 
of Jaw contained in Section 109 of the Bihar 
Tenancy Act. The plaintiffs came to this 
Court in Civil Revision No. 512 of 1965. 
Untwalia, J., who decided the said revi- 
sional application by order dated the 2nd 
November, 1966 held that the suit dealt 
mainly with the question of title to the pro- 
' perty and then asked for a declaration that 
the settlement entry was incorrect. As 
such, reading the plaint as a whole, it was 
clear that unless the plaintiffs: succeeded 
in establishing their title and negativing 
that of the defendant, they could not get 
the relief of correction of the survey entry. 
- Therefore, this contention also raised on be- 
half of the defendant-appellant has no 
merit. 


9. Lastly, it was contended that 
the exhibits filed on behalf of the plaintiff 
No. 1 did not prove her khas possession. 
Nothing tangible has been shown im support 
of this argument. When there is no error or 
defect in the procedure and the decision of 
the Lower Appellate Court is based on 


bar imposed wnder this section cannot. 


courts below have decreed ‘the suit in fault- * 


less appreciation evidence, and on an 


analysis of the evidence they have rightly . 


decided the suit in favour of the plaintiffs. 


contentions raised on | 


10. Al the 
behalf of the appellant thus fail 


The ap- 
peal is, accordingly, 


dismissed with costs. 


- Appeal dismissed; : 


T 


- 
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G. N. PRASAD, J. 


Resham 
Mst. Maini Devi and others, Respondents. 


A. D. No. 480 of 1969, D/- 17- : 


_ A. F. 
11-1971, from order of Umesh Chandra, 
Sub-J., Begusarai, D/- 81-5-1969. 


(A) Civil Court Rules (Patna) R. 445 


w. Suit Register -—- Inference from entries, 


_. Merely because the names of. all the 
plaintiffs or the defendants are not men- 
tioned in the relevant column of the suit 
register, it cannot be held that other cO- 
landlords or tenants were not parties to the 
suit as is necessary for rent decree or rent 
execution and the requirements of the rule 
were not fulfilled. (Para 9) 


l (B) Tenancy Laws —- Bihar Tenancy 

Act (8 of 1885), S. 163 (3) (b) — Auction 

sale of occupancy holding — No mention 

of encumbrance in sale proclamation — 
ect, 


The sub-section does enjoin the men- 
tion of encumbrance created by the tenant 
in sale proclamation of occupancy holding 
in execution of a rent decree obtained by 
landlord and even though the auction- 
peo mortgagee does not get it annul- 
ed under Section 167, it does not alter the 
character of rent decree or rent sale merg- 
ing the interest of mortgagor with that of 
mortgagee and extinguishing the incum- 
brance. (X-Ref:— S. 167). — (Para 12) 

(C) Trusts Act (1882), S. 90 — Mort- 
gage of occupancy holding — Obligation to 
pay rent on mortgagor only — Effect, 

Where in - the mortgage of an ocou- 
pancy holding the obligation to pay rent is 
on the mortgagor only. no trust is created 
in‘ the mortgagee for preserving the mort- 
gaged property from being proceeded 
against for satisfaction of the arrears of 
rent. AIR 1966 SC 126, Rel. on. 

(Para 18) 

Cases Referred: Chronological © Parag 
AIR 1966 SC 126 = (1966) 1 SCR 
158, Sachidanand Prasad v. Babu 

Sheo Prasad Singh 18 


Lakshman Saran Sinha, Yor Appellants: 
K.. D. Chatterjee, Rambalak Mahto and 
Brajesh Chandra Verma, for Respondents, 
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JODGMENT:-—- The first party defen- 
dants in a suit for p daa of an usu- 
ey mortgage are the appellants be- 
me, 


2. The mortgage in question was 
created on the 20th January, 1930 in res- 
pect of 3 bighas 6 kathas 3 dhurs compris- 
ed in plots Nos. 3955 and 3958 appertain- 
fng to khata No. 382 in village Simaria, 
The due date for redemption was 30th 
Baisakh 1343 Fasli, corresponding to 1936. 


The rental of the mortgaged property was 


Rs, 7/- including cess. 


3. Shortly 


after the mortgagee, 
namely Ramsarup i 


Rai, was put in posses- 


sion, some persons obtained a money decree 
against the mortgagors, namely Kallar Pod- 


dar and others and execnted the said money. 
decree against the mortgaged por. be- 
sides other properties o e Judgment- 
debtors, and auction purchased the mort- 
gaged property and obtaired formal deli- 
very of possession thereon on the 2nd 
August, 19385. 


4, In the meantime Kamaldhari Lal 
and Shamaldhari Lal of Bhagalpur, as land- 
lords of the holding in question, instituted 
a rent suit against the mo-tgagors, a 
Rent Suit No. 990 of 1988, and obtain 
an ex parte decree which was into exe- 
cution in Rent Execution Case No. 249 of 
1934. In that proceeding, the P aiai in 

uestion was auction sold and purchased 
by the mortgagee, namely Ramsarup Hai, 
in the name of his relation Rambhej Kumar, 
who obtained delive of possession from 
the Court on the 30th December, 1934. 


5. About six years later, on the 5th 
December, 1940, the present plaintiffs took 
a conveyance of thé disputed property from 
the auction purchaser of the money decree 
and thereafter in 1959, tkey- instituted a 
suit against the mortgagee auction-purcha- 


ser for recov of possession. The plain- 
tiffs did not, however,’ proceed with that 


suit and withdrew it. 


6. Thereafter the plaintiffs institut- 
ed the present suit for redemption ia the 
month of February, 1962. n substance, 
the case set up by the plaintiffs was that 
the mortgagee Ramsarup Rai, in collusion 
with the Bhagalpur landlords, got the 
mortgaged property anction sold in the rent 
case and purchased it himself 
in the benami of his relation Rambhej 
Kumar. According to the plaintiffs, there- 
fore, the mortgage was still subsisting and 
they were entitled to redeem it, having ac- 
quired the interest of tbe mortgagors by 


virtue of their- purchase made in Decem- 
ber, 1940. . 
7. The first p defendants, who 


arè the appellants in this Court, are the 
heirs and legal representat:ves of the origi- 
nal mortgagee Ramsarup Rai and their case 
in su ce is that the mortgage is no 
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longer subsisting and can, therefore, no 
onger be redeemed inasmuch as Ram- 
sarup Rai had made the purchase in Exe- 
cution of rent decree, in consequence of 
which the entire holding had passed and 
his character as a mortgagee had become 
merged with the interest of the mortgagors 
in the mortgaged property, with the result 
that the mortgage stood wiped out in the 
eye of law. 


8. The trial. Court dismissed the 
suit, holding that the sale in execution of 
the rent decree was a rent sale and, there- 
fore, the mortgage stood extinguished on 
the ground that the mortgagee had acquir- 
ed the mortgagors’ interest by operation of 
law. ‘The lower appellate Court, however, 
has taken a contrary view, holding that the 
decree obtained in Rent Suit No. 990 of 
1983 was a money decree, and not a rent 
decree, and the execution -proceeding in 
pursuance thereof was a money execution, 
and not a rent execution, 


9. In paragraph 11 of its judg- 
ment, the lower appellate Court has given 
a number of reasons in support of its con- 
clusion that ths decree that was passed in 


‘Rent Suit No. 990 of 1983 was not a rent 


decree, Relying upon Ext. 1 (2), which 
was the extract of the relevant suit regis- 
ter, the learned Subordinate Judge has ob- 
served that neither Kallar Poddar, the ten- 
ant mortgagor nor the co-sharer landlords, 
except the Bhagalpur landlords, were para 
ties to the rent suit. The learned Subordi- 
nate jodze observed that there was nothin 
on the record to show as to how an 
when the holding of the Khata in question 
had been split up and its rent apportioned 
out among the various landlords, with the 
result that only the Lals of Bhagalpur had 
become the sixteen annas landlords in res- 
peet of the two plots in suit. So far as 
e suit register Ext. I (2) is concerned, the 
learned Subordinate Judge has fallen in at 
least two patent errors. The learned Subor- 
dinate Judge does not seem to have been 
aware of the Civil Court Rules. Rule 445 
in part VI of the First Volume of the Civil 
Court Rules (Civil) framed by this Court 
rovides for the maintenance of different 
inds of suit registers. The suit registers 
have to be maintained in the Form ies 
as Form No. (R) 1 laid down at pages 78- 
79 of the 2nd Volume of the said Civil 
Court Rules. There is a foot-note to this 
Register which is in the following terms: 


“Where there are numerous plaintiffs or 
numerous defendants, the name of the 
piamnt only or the first defendant only, ag 

ə case may be, need be entered in the re- 
gister,” 


It is strange indeed that the learned Subor- 
dinate Judge should have been unaware of 
this requirement of the suit register, for 
he has observed that the suit. register 
Ext. I (2) “does not show that other co-pro- 
prietor-landiords had even been made pro- 
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forma defendants in the suit.” In the same 
paragraph it has further been observed: 
“The Ext. 1/2 further shows that the 
rent suit had been filed against Ramsaru 
Bania and others S/O Dhautal Bania decd. 
only whereas among the tenant-mortgagors 
there were’ Kallar Potdar son of Mahgo Pot- 
dar for self and his minor sons Banaresi 
and Saukhi too who had clearly been left 
out from being impleaded in the suit 
No. 990/88.” 
Merely from the circumstance that the 
names of all.the plaintiffs or the defendants 
did not find place in the relevant column 
of the suit register Ext. I (2), the learned 
Subordinate Judge could not have been 
justified in holding that the requirements of 
a rent decree or rent execution had not 
been fulfilled. 


10. In this connection it is also 
strange to find that the learned Subordinate 


Nudge ignored the entry in Column 21 of 
the Suit Register Ext. I (2), where three 
names were entered as persons against 
whom the execution proceeding been 
taken out, namely Ramrup Bania, Mahabir 
Bania and Kallar Bania. Evidently, there- 
fore, it is impossible to uphold the decision 
of the learned Subordinate Judge as to the 
character of the decree or the execution in 
the rent suit on the assumption that all the 
relevant persons or Kallar Bania himself 


had not been made parties to those pro- 


g5. l 
11. In paragraph 11 of his judg- 
ment, the learned Subordinate Judge has 
o wondered as to how only the Bhagal- 
pur landlords could have figured as the 
gixteen annas landlords in respect of the 
holding in guapa: In that connection he 
observed: i 
“There is nothing on record to show 
that during those brief three years there 
had been any Collectorate Batwara of the 
tauzies concemed as a result of which 
Gnly the sons of Tilakdhari Lal of Bhagal- 
pur had become the 16 annas landlord 
hr aad in respect of the two plots in 
fat 


If only the learned Subordinate Judge had 
looked into the copy of the sale certificate 
(Ext. M) relating to the rent execution case 
in question, he would have found the ans- 
wer to all the doubts which he entertain- 
ed in his mind. Ext. M indicates not only 
that Kallar Bania was one of the judgment- 
debtors, but also that Kamaldhari Lal and 
Shyamaldhari Lal decree-holders were the 
sixteen annas land-lords of the Khata in 
estion, the Batwara Khesara of Plots 
Nos. 3955 and 8058 being 2971 and 2974 
ectively. In these circumstances, it is 
diffeult to uphold the conclusion of the 
learned Subordinate Judge that the decree 
in Rent Suit No. 990 of 1933 was not a 
rent decree. 


12. As to what happened in the 
execution case, was dealt with by the 
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learned Subordinate Judge in pa 13 
of his judgment where he has referred to 
the provisions of sections 159, 165 (&) (b) 
and 167 of the Bihar Tenancy Act. From 
the circumstances that the incumbrance in 
question had not been specified in the sale 
proclamation and not annulled subsequent- 

, the learned Subordinate Judge has 

wn the conclusion that the execution 
was not a rent execution, but only a mon 
execution. is betrays lamentable lack 
of arpe ciann of the relevant provisions of 
the Bihar Tenancy Act. Section 168 (3) (b), 
unlike Section 163 (8) (a), does not enjoin 
in case of a occupancy holding that any 
incumbrance thereon should be notified in 
the sale Wy iat apa Section 167, no 
doubt, confers on the auction purchaser the 
power to annul an incumbrance under 
conditions mentioned in the said section. 
But if in, a particular case an auction pur- 
chaser does not choose to exercise this 
power for whatever reason, it is manifest 
that that cannot alter the character of the 
rent decree or the rent sale. It is impos- 
sible, therefore, to subscribe to the views 
i a by the learned Subordinate 
Judge on the basis of the wrong and in- 
complete appreciation of the relevant fac- 
tors for the purpose of determining the 
true character of the rights of the parties in 
the present case. 


` 418. So far ag the question of there 
being a trust within the meaning of Sec- 
tion 90 of the Trusts Act to govern the 
relationship between the mortgagors and 
mortgagee is concerned, it is enough to 
point out that in the mortgage bound it- 
self (Vide Ext 6/b), there was a covenant 
that the liability for the payment of rent in 
respect of the mortgaged property. was to 
be that of the mortgagors themselves. 
Therefore, if the rent suit was instituted | 
in 1983, resulting in the subsequent .execu- 
tion sale, then that could not have ha 
pened unless there was default on the 
part of the mortgagors in meeting their 
own obligations of paying the rent to the 
landlords. As in the case of Sachidanand 
Prasad v. Babu Sheo Prasad Singh, AIR 
1966 SC 126, so also here it is apparent to 
me that the default of the mortgagors 
themselves was the real effective cause of 
the rent sale. It is impossible to think 
that while the obligation of paying the rent 
to the landlords was on the mortgagors, any 
frust for preserving the mortgaged property 
from being proceeded against for satisfac- 
tion of the arrears of rent could have been 
created in the mortgagee. It will thus be 
seen that the question as to the true charac- 
ter of the decree that was passed in the 
rent suit of 1988 and the Court sale that 
was held in the execution case of 1984, is 

vital importance for a correct decision 
of the rights of the parties in the present 
action. But on this important question I 
find myself unable to uphold the decision 
of the learned Subordinate Judge. There- 


1972 
Fore, there is no alternative but to 


a e appeal 
or a fresh decision on poirt 
in areh consideration of all the rele- 
vant materials and factors with regard io 
the nature of the rent decree and the rert 
sale, and then to decide whether the mor- 
age in e on has been extinguished, s 
claimed by the defendants first party, or is 
still subsisting, as claimed by the plaim- 
S. 
I must also make a mention of what 
the learned Subordinate ' Judge has taken 


sem 


to be a “basic fact” namely, cree moxt- 
gagee's action in making o pion Ə A 
benami of His relation Le hej Kum 


being actuated with some “ulterior motiva” 
and a design to put up “a mask”. Perhaps, 
the learn Subordinate Judge was thin 
ing in terms of “Tandlond deme hs in 
collusion with the lan ecree-holdecs. 
But since the mortgagors - retained 
with themselves the AEO tiny of payin 
the landlords rent, there cculd be no cel- 
lusion as suggested unless it is held, which 
has not been done, that the mortgagee had 
got the summons or the execution processes 
relating to the rent suit and decree ~ 
dulently suppressed so that the mortgagcs 
were kept utterly in the about thcse 
proceedings. Therefore, I find no justifica- 
tion for the above observations made ^y 
the learned Subordmate [fudge in para- 
graph 9 of his judgment. l 

14. The result is that the judg- 
ment and decree of the aaa a oe 
Court is set aside and the appe 
manded to the lower appellate Court for 
fresh decision according to law in the light 
of the observations a above. The costs 
will abide the result, ; 

i ‘Appeal allowed. 
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GMENT:— This second „appeal 
has been preferred by plaintifs who suc- 


ceeded in the trial Court, but have lost in 
the lower appellate Court. 


2, The suit was instituted 
plaintiffs for a declaration that they 
customary right of irrigation of certain jands 
detailed in paragraph 9 of the plaint from 
a tank situated in village Eraitpur recorded 

ə revisional survey record of rights ag 
plot No 3149 appertaining to Gair-mazrua 
No. 208 and having an area of 
7 al 18 kathas and I8 dhurs. The 
oe that they had been ezer- 
Eisin t of irrigation from the 
water oF is eee anra mona 
without interruption, y, peacea an 
as of right for seca igh ar an ee 
acquired a customary right of irrigation 
which was also recognised in the Fard 


(Ext. 
operation alongwi 
vilage potas Tho apon which Bien the ford 

upon w. e 
relied for their case, is to be f nore in es 
ts column a the 9th serial No. of tho 
document an d the same had been correct- 
ly mor by E lower appellate Court 
ph 28 of its  udement, In subs- 
tanks H entry is to the effect that paddy 
among Aghani s and barley, wheat 
and grain among ira crops of Badhar 
Gehuana and Ghaur ke kanhi, approximate- 
ly 380 acres in area are irrigated from the 
water of this tank. In Column 8 the entry 
is to. the effect that the water from the 
tank in question flowing into p H No. 8612 
towards the south and pyne 2648 to- 
= Png loa dee is taken into fing ten- 
ant’s fie y digging anuas in the pyne 
at the appropriate place pla Coe of Dauri 
and Dawn without th permission 
oy geving: anv Eon to him for the pur 
pose. 


9. The right thus claimed by the 
plaintiffs was resisted by the defendant who 
claimed a be owner of tank in hæ 

of the ex-landlords 


capacity as tho lessee 
948, aa she denied that tho plain- 
or any of the gers ever €x- 
bised such a right of E e from her 
tank, a substantial oË which- has 
Demn in her cultiva session and in 
rtions of whica she has been roar- 


in fs and singhara. With re oi Cc to the 
rights menti in Fard Apb (Ext. £ 
the case of the defendant was y that 


the entry’ was fraudulent, s hows and 
forged and secondiy that it did not 

any right which jhe pistoni sought tó 
claim in the present suit, 
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4. As_ already stated, the trial 
Court decreed the plaintiffs’ case as laid, 
holding that the plaintiffs. had been irrigat- 
ing their lands from the water of the tank 
through the connecting pynes for over 
forty years, continuously, peaceably an 
without any interruption or consent of the 
landlord. In regard to the settlement 
made with the defendant in 1940 the trial 
Court held that it was imeffective in face 
of the right which had accrued in favour 
of the plaintiffs. 


5. The lower appellate Court upon 
a reivew of the evidence on the record 
came to the conclusion that the plaintiffs 
have failed to prove that they had been 
exercising the alleged right of irrigation 
from time immemorial in the English sense 
of the word and that the plaintiffs -have 
failed to prove that any of the lands men- 
tioned in paragraph 9 of the plaint had 
been’ irrigated by taking water from the 
tank in question. With regard to the entry 
made in the fard Anbashi (Ext. 4) the 
lower appellate Court held that it was in- 
correct and that even upon the entry as it 
stood, the right claimed by the plaintiffs’, 
could not be substantiated. Being aggriev- 
ed by the decision of the lower appellate 
Court the o aus have preferred this 
second appeal. 


6. Mr. Kailash Roy appearing in 
support of the appeal, made it clear that 
he would not plead for declaration of an 
customary right or irrigation from the t 
in question in favour of the plaintiffs. 
Learned counsel pointed out that upon the 
averments contained in the plaint it ought 
to have been held that the true nature of 
the legal right which the plaintiffs were 
claiming, was a right of easement though 
under a wrong impression of the legal 
position the plffs. had described the said 
right in the plaint as a customary right of 
irrigation. Learned counsel relied particu- 
larly upon the 7th and the 9th paragraphs 
of the plaint and the relief portion thereof 
for the purpose of showing that the plain- 
tiffs had pleaded all the elements which 
are requisites for a right of easement. It 
is quite clear that -the Courts below were 
not called upon to adjudicate upon the al- 
leged right as a right of easement. In 
fact, the 6th issue framed in the case, was 
also to the effect as to whether the plain- 
tiffs had acquired any customary right of 
irrigation. It is, antes therefore, that it 
is-heré for the first time in second E 
that the plaintiffs are seeking for a declara- 
tion of a right of easement. A reference to 
the- plaint shows that the suit was not 
framed as one in respect of a right of ease- 
ment. Section 26 of the Limitation Act 
as it stood in 1959 when tbe present suit 
was instituted provided that the right men- 
tioned therein, must have been exercised 
not merely as of right but also as an ease- 
ment, and since era was neither any 
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averment nor any issue on the question of 
easement, it is manifest that no mading o 

y 


the point could have been recorde 
either of the Courts below. 


7. In this context it would be rele- 
vant to refer to a Bench decision of the 
Calcutta High Court in the case of Gopal 
Krishna Sil v. Abdul Samad Chaudhuri 
AIR 1921 Cal 569, where it was observ 
as follows: 
plaintif sets up 
a prescriptive right, he cannot in fairness to 
the defendant be allowed to succeed on the 
basis of a customary right. The two-are 
fundamentally distinct, for as has been 
well said, custom is the making of a law.” 
The present is a converse case, in that the 
right set up in the plaint, was one of the 
customary right of irrigation which un- 
doubtedly is fundamentally distinct from a 


‘prescriptive right of irrigation. 


`- 8 Referring to the aforesaid Cal- 
cutta and other decisions it was held by 
Kanhaiya Singh, J, in the case of Raj 
Nandan Singh v. Ramkishun Lohar, AIR 
1958 Pat 571, that a customary right exists, 
independent of any dominant heritage and 
is vested in a detined class or community 
of a particular locality, as distinguished 
from individuals for their sole benefit. I 
am inclined to think, therefore, that at this 
late stage it is not open to the plaintiffs to 
ask the Court to investigate a new case, 
namely, one of easement. 


9. However, even if it may be exa- 
mined whether it was at all possible for 
the plaintiffs to set up a case of easement 

e conclusion, must be that the plaintiffs 
could have no case. Here it is necessary 
to .refer to the- case of Manichander Chu- 
kerbutty v. Baikanta Nath - Biswas, (1902) 
ILR 29 Cal 383, where it was held that a 
tenant of land, even having a permanent 
right of tenancy on e land cannot ac- 
quire an easement by prescription in other 
land of his lessor. ‘The reason for the de- 
cision will be found at page 366 of the re- 
port where it has been observed: “.... but 
still a tenant is always a tenant and never 
an owner of the ead. He always derives 
his rights, from the lessor, and as the Jatter 
cannot have the right or enjoyment of an 
easement as of right against himself, so 
neither can his tenant against him.” 


10. On this decision being 
brought to the notice of Mr. Roy he was 
unable to cite any authority which could 

ersuade me to take a different view of the 
egal position. It must follow that even 
in a case of easement the plaintiffs are not 
entitled to succeed in the present action. 


; There appears to be another 
hurdle in the way of the plaintiffs to which 
elaborate reference is to be found in the 
judgment of the lower appellate Court. I 
have already given a substance of the re- 
levant entry in the Fard apbashi (Ext. 4), 


et ee 


The entry is clear to the effect that the 
right of irrigation recorded therein enures 
for the - benefit of lands situated in Ge- 
hauna Badhar and Chour Ke Kanhi. The 
lower appellate Court has pointed out it 
end it has not been shown to me to be 
wrong that there is no evidence whatso- 
ever on the record to indicate that any of 
the lands mentioned m paragraph 9 of. the 
laint lie within Gehuana Badhar or Chour 

Kanhi. On the other hand, the lower 
appellate Court has pointed out that some 
f ot the plots mentioned therein lie in an 
entirely different Badhar known as Baro- 
khara. This is what the lower appellate 
Court has observed in paragraph 29 of its 
judgment which runs as follows:— 

*......fhen there is no khatian to 
indicate that any of the plots of para No. 9 
which satisfy the test of their situation ac- 
cording to Ext. 4 that they are in this Ba- 
dhars’ name in Ext. 4. There is no evidence 
to prove that they are in any of the Ba- 
Ghars which are indicated in Ext, 4. Thus, 
there is lacuna of this evidence on plain- 
tiffs’ side. So I find no merit in the find- 
ing of the learned Munsif that at least the 
plaintiffs named in the plaint have right of 
frrigation for their mentioned in 
para 9 of imo plami in the:state of evi- 
ence discuss above. Hence, 

finding cannot be accep and uphek 
and consequently the same set aside. TI 
finding alone is sufficient for setting aside 
the judgment and decree of the learned 
Munsif without lengthening the judgment 
by detailed discussions on other evidence 
of the parties.” 
In face of the above finding of the lower 
appellate Court which as I have already 
said, ` has: not been shown to me to be 
wrong, hardly any other question arises for 
decision in this case. 

11. Mr. Kailash Roy. 
Gontends that. the decisian of the lower 
appellate Court with respect to the exer- 
cise of the ge of irrigation on the part 
of the plaintiffs, as deposed to by the de- 
fendant’s witnesses, is nət in accordance 
with law inasmuch as the lower appellate 
Court has totally lost sight of certain ad- 
missions of D. Ws. 1,9 and 10 upon 
which the trial Court had relied for com 
ing to the finding in favour of the pain 
iffs case. I have looked into the evidence 
of D. Ws. 1 and 9 and I find that the 
alleged admission in their evidence referred 
to by the trial Court are not existing there- 
in. Jn his examination-in-chief D. W. 1 
stated in clear terms that the members of 
the public never irrigated their lands by 
means of Done, Dekhi etc., and they did 
not make any Anua in the tank. his 
cross-examination he gave the dimensions 
of the tank and after mentioning other de- 
tails he said that he was unable to sa 
whether any Anua or pyne would be foun 


at the spot by inspection if now held. 


After the witness gave this answer he was 


mAn To: fnew wry ss ae 
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however, 
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cross-examined with respect to five other 
tanks in the village and then he said— 
“Had there been water there irrigation 


can be done from such 2 tanks. Padd 
and Rubi crops are irrigated from su 
in that are iri- 


tanks. My lands in 
gated from tanks. 


I have attained hosh at the age of 
8/10. I have been seeing the irrigation 
fiom those 2 tanks since my hosh, Out of 
them one is bigger and one is smaller 


tanks in the east 


of the village er east is field 
and further east is a tank and tben 
the village Kuhura begins another small 


tank is in the north east comer of the 
vee ae the soy of it is on a 
and on the east pa growing i 

measures bighas and small tank 
measures 2/3 bighas. Out of ofher 3 tanks 
one is used for bathing and 2 others are 
used for throwing nuisance and for washer- 
man. 

There are anuas in the tanks used for 
Ten There are 3 anuas in the big 

and got no pyne. 

Water flows to village Jugatia throu 
the irrigating pynes at Piluee. Jagatia j 
known as Baleshwara in village Papers. I 
do not know of any criminal case by Sham 
Kishore Narain against Raghu Koeri, There 
is no other Baburam son of Shaling Mahto 
esides myself in the village.” 
It is quite clear to me that in the above 
extract of the deposition of D. W. 1 there 
was no reference at all to the tank with 
which we are concerned in the present 
Quite clearly, the trial Court was in 

admission of D. W. 1 

evidence. 


12. Coming to the evidence of 
D. W. 9 all that I find in the cross-exa- 
mination is that there are two pynes in 
existence at the spot; one on the south 
and the other on the north west corner in 
the tank. North-west corner pyne extends 
upto 5/6 bighas of lands and southern 
pyne extends upto village Jagatia, He fur- 
ther said that there are paddy Jands on 
both sides of the pynes and that irrigation 
work is done from pyne water without in- 
terruption. D. W. nowhere said 
that the villagers take water direct 
from the pyne by setting anuas 
on any portion of the tank. The right 
about which D. W. 9 deposed, is the right 
of setting up Anuas at the appropriate 
places in the pynes and not in the tank. 
This is perfectly in accord with the entry in 
the fard abpashi (Ext. 4) which also speaks 
of the right of setting up anuas in the 
pyne and not directly in the tank. Evident- 
y, what is meant is that the tenants are 
entitled to irrigate their lands by setting 
up anuas in the pynes whenever water ig 
available in the pynes which may either he 
rain water or overflow water from the tank.. 


[Prs. 1-2] Imran v. 


right now claimed by the plaintiffs, name- 
ly, setting up Anuas in the 
itself for the purpose of drawing _ out 


water of the tank into the es and from 
there to their respective fields. The trial 
Court did not at all see the true im- 
port of the evidence . W. 9. The third 
witness (D. W. 10) was the pleader com- 
missioner who made certain statements 
with reference to a sketch map which he 
had prepared and appended to his report 
-B). D. W. 10 stated “four such al- 
one partly are pointed 
and three such Anuas are 
pointed outside the tank on the east side. 
E fail to see how this can be of any avail 
to the plaintiffs for the purpose of proving 
that the alleged right in the tank had been 
exercised by any of them for a requisite 
period of 20 years. It is necessary to point 
out here that the defendant has been the 
owner of the tank since October, 1940, 
and, therefore, in 1959 when the brge 
suit was instituted, the plaintiffs could pot 
possibly have acquired a prescriptive right 
of easement, for the simple reason 
that prior to the settlement in favour of the 
defendant no right of easement could pos- 
sibly have existed in the property. 


18. In my judgment, no ground 
has been made a pe interfering with 
the decision of the lower appellate Court, 
and thig appeal fails and it is accordingly, 

nate Neo Appeal dismissed, 
{ 
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Index WNote:— (A) Land Acquisition 
Act (1894), S. 31 (2), third proviso —- Suit 
by person interested im compensation 
money to recover it from person receiving 
- Jurisdiction of Ci 


the same vil Court not 
Ss. 9 and 11). 


Brief Note:— (A) Where no reference 
has been made either under Section 18 or 
80 of the Act by, the Collector, an aggriev- 

person is entitled to institute a suit for 
recovery of compensation from a person 


on receiving it. The lan e of 
the i pear to Section 81 (2) is so 


clear and the entire scheme of the Act so 


* 


portionment which 
FP/I?/D883/72/MSR/KSB 


indicates that although a forum has been 
provided for raising oa e as to ap- 
c 


e settled and 


~~ 


Zafar Momin (Sarwar Ali J.) 


A. LR 
finally determined by the Court, yet it 
could not be said t if no such a 


en raise is precluded 
Civil Court. 
If, however, a dispute is raised and de- 


cid that decision in such a dispute 
would, on the gen principles of res 


judicata, be a bar to obtaining relief in @ 


subsequent suit. In other wo it is not 
that the jurisdiction of Civil Court is bar- 
red so far as settlement of disputes of ths 


parties claiming to be interested in ths 
compensation’ money is concerned, but 
what has to be clearly understood is that 
if such a dispute is raised and decided by 
the ‘Cour? under the Act such a decision 
will operate as res judicata in a subse 

ent suit. is, therefore, means thaf 

e Land Acquisition Act does not contem- 
plate the complete exclusion of Civil 
Courts in respect of determination of dis- 
pute between contesting claimants to the 
compensation ney, 1962 Bom 214, 
Follow AIR 1962 Cal 275, Not fol 
lowed. i (Para 12} 
Cases - Referred: Chronological Paras 
AIR 1966 SC 237 = 1965$ SCR 
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Bihar , 14, 15 
an 1982 Bom 214 = 63 Bom LR 


Shri Deo Sansthan Chinch- 
v. Chinaman Dharnidhar 


Deo 
AIR 1962 Cal 275 = 66 Cal WN 
191, Birendra Banerjee v. 


10, I4 


__Mritunjoy oy l ` 10 
AIR 1961 SC 1500 = (1962) 1 SCR 
667, Harish Chandra v. Deputy 
Land Acquisition Officer 
AIR 1922 PC 80 = 49 Ind App 129, 
T. B. Ramchandra Rao v. A. N. S. 
Ramchandra Rao . 13 
Satya Nand Kumar, for Appellants; 
Mojibul Haque and Md. Hasibuddin, for 
Respondents. 
JUDGMENT t- The . plaintiffs are 
the appellants in this second appeal. The 
suit was brought by the plaintiffs for 


4050 along with interest 
0, being the amount of compen 
sation awarded in respect of acquisition of 
certain lands by the State of Bihar under 
the provisions of the Land Acquisition Act, 
1894, hereinafter to be called “the Act” 


2%. .The case of the plaintiffs was 
that a number of plots, including plots 
2259 and 2260 (measuring about 4 kathas 
and 1 dhur), belonged to the plaintiffs, 
The last two plots mentioned above were 
acquired by the State of Bihar under the 
provisions of the Act. In the land acqui- 
sition proceedings no notice was given tó 
the peg i However, coming to know 
of the awards in favour of the defendan 
mhs penni filed a petition bef the 

an 


recovery of Rs. 
of Rs 


ore 
Acquisition Officer, Darbhanga, stat- 
ing that the awards had been sine 
pared in the names of the defendants Best 


107A: 
ow 
Ee) 


Barty who had no interest in the land. It 
‘was further stated in the petition that the 
‘Land Acquisition Officer instead of refer- 
‘ting the dispute to the District Judge 
<@irected the parties to have their rights, 
agitated in the Civil Court The plaintiffs, 
ore, filed the suit for the main reliefs 
as stated above. 

a Gee te pee ey R 
e defen as also by the 
. def pave are maini 
‘concemed. 
“tho defendants first Dny a 
:dants claimed that they 
‘properties which were subject-matter of 
acquisition. They er  averred that 
notice under Sections 9 and 12 of the Act 
was duly served” and no objection was 
raised by the plaintiffs. It was, theref 


stated that the plaintiffs were not enti 

‘fo get any the suit. 

4, I have not, while giving tho 

Tiso of the parties, given de as to how 
i that they 


the contesting gie claimed 
had title to the properties which were 
subject-matter of acquisition. This I have 
done because the concurrent finding of the 
two courts below is that the plaintiffs and 
not the defen hed title to ee au 
properties. i ing was not . eng- 
ed in this court on behalf of the n- 
dents. As such, in this appeal we have 
fo proceed on the basis that the plaintiffs 
were able to establish that prior to the ac- 

isition by the State of Bihar they had 
title to plots 2259 and 2260. 
5. 


frst party. They have further come to the 
pe iek that in view of this finding the 
plaintiffs were not entitled in law to claim 
in the suit that they were entitled to re- 
coyer the compensation ed from the 
defendants first party. 

bə necessary to state 
ve come out during the 
trial and or which either of 
the parties relied. According to the defen- 
dants (which case is not made out in the 
_ written statements in terms), notice 
in respect of acquisition of piot No. 2259 
was issued under Section 9 of the Act to 
Sahma Darzi. This notice is said to have 
been received by one of piainti 
namely, Mohd. Saghir. Notice again 
respect of this plot to Sahma Darzi was 
issued under Section 12 12) of the Act 


> 
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which notice was received by Mohd. Nasir, 
one of the plaintiffs. -An application was 
filed before the Land Acquisition Officer 
in which it had been stated that notice was 
2259 but no 
of plot No. 
2260. that the notice 
shows an area of 35 decimals (16 dhurs). 

e di in this case is whether the 
notices under Sections 9 and 12 of the Act 
were received by Mohd. Sagir and Mohd. 
Nasir. The courts below, as y indi- 
cated, have come to the finding that they 
were so received e two persons mer- 
tion 


ed a L counsel for the 
appellants has challenged this Sinding oi 
e courts as being vitiated in law, 
This aspect I propose to er in the 


all on Exhibi B. The courts below being 


on the assistance availab 
below. Knowing the 


signature as that of Saghir Ahmad. More- 
over, the case of the plaintiffs is that Saghir 
Ahmad does not know how to write, The 
plaint also, in this case, does not bear any 
SE Enh Lani The ad ot 
amb im on. 
the case also has not been pele pate by 
It is clear, therefore, 
that the conclusion arrived at by the courts 
below is viti on account of non-consi- 
deration of the materials on the record and 
i mg of Exhibit B. 

9 So far as the signature of Mohd. 
Nazir on Exhibit B (1) is concerned, the 
conclusion of the lower appellate court 
that the notice aforesaid contains the signa- 
ture of Mohd. Nasir is based on two con- 
siderations, namely, that Mohd. Nasir, al- 
though one of the plaintiffs, has not denied 
his signature on Ekhibit B (1). Secondly, 

ition dated the 27th of November, 


a 

1961, filed by the 

the Land Acquisition Officer shows 
that the plaintiffs were aware of 
the fact that 


the notice of acquisition 
had been issued in respect of plot No. 
2259. This conclusion is a conclusion on 


to refer to for the pur. 
its conclusion. One thing, how- 
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ever, has to be made clear. namely that 
there is no statement in Exhibit 3 which 
will indicate that the plaintiffs were aware 
of the proceeding prior to the issue of 


notice under Section 12. other words, 


Exhibit 8 does not indicate, either expli- 


citly or even by necessary implication, that 
the plaintifis had knowledge of the pro- 
ceedings prior to the. awards which had 
been given in the land acquisition case. 
On the basis of Exhibits B (1) and 3 con- 
clusion could be arrived at that the plain- 
tiffs had knowledge of the land acqnisition 
proceeding after the issue of the notice 
under Section 12 of the Act. The result 
of. the above discussion is that the findin 
of the courts below that the plaintiffs ha 
received notice wnder Section 9 is vitiat 
But the finding that they had ee 
of the issue of notice after the award under 
Section 12 of the Act is not vitiated b 
any error of Jaw. It will also be obse 
that there is no material on the record on 
the basis of which a conclusion was pos- 
sible that the plaintiffs. were aware of any 
proceeding in respect of plot No. 2260. 
Exhibit B (1) mentions only one plot, name- 
ly, plot No. 2259 Exhibit 8 specifically 
states that there was no notice issued even 
in respect of plot No. 2260. The courts 
below have not tried to appreciate that 
what had to be consid was whether 
the plaintiffs had notice or knowledge of 
the proceeding in respect of both the plots 
or that they had knowledge regarding one 
plot only. As already indicated, there is 
no material on the basis of which it could 
be held that there was knowledge of any 
pending proceeding ing plot No 
2260. ; 

10. In so far as the power of the 
civil court to grant relief to a plaintiff, 
where he claims to be entitled to com- 
pensation awarded in favour of a wrong 
person, is concemed, two lines of decision 
are to found. One of them is repre- 
Biren Nath 


` ease of Shri Deo Sansthan Chinchwad v. 

.Chintaman Dhamidhar Deo reported in 
AIR 1962 Bom 214. I may briefly indi- 
cate the two approaches betore discussions 
as to what, in my view, is the correct law 
and to apply it to the facts of the present 
case. e view taken in Birendra Nath’s 
case may be summarised in the words of 
Banerjee, J. as follows:— 


“In our opinion a person who has 
been served with a notice under Section 9 
of the Land Acquisition Act as a person 
believed to be interested in the land, is not 
` entitled to avoid the enquiry as to claims, 
to be made by the Collector under Section 
11 of the Act. It is his duty, at that stage, 
to raise objection, if any, as to measure- 
ment compensation and apportionment. If 
he does not do so, the a made by 
the Collector shall be final and conclusive 
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A. E E 
evidence as between the Collector and the 
pa interested whether they appeared 

efore the Collector or not, of the true area 
and the value of the land and the appor- 
tionment of the compensation amongst 
persons interested. This finality, however, 
is subject to certain other provisions in the 
Act to which we shall presently refer, 
Under Section 12 (2) of the Act the Col- 
lector shall give immediate notice of hig 
award to such of the persons interested ag 
were not present personally or by their re- 
presentatives, when the award was made; 
Section 18 of the Act provides that an 
person aggrieved by the Collectors a 
may apply for a reference to court within 

e special period of limitation provided 
in the section. If he does not do so, if 
may be reasonable to hold that he does 
not become entitled to aspire for the same 
remedy by filing a civil suit. It is in that 
sense that it can be said that the special 
jurisdiction created under Section 18 of 
the Act ousts the jurisdiction of ordinary 
civil courts. But if a person is not even 
served with a notice aade Section 9 of 
the Act and for that reason fails to prefer 
is claim or objection before the Collector 
and on whom there is no notice served 
under Section 12 (2) of the Act and for 
that reason fails to apply for a reference, 
within the statator period it cannot be 
said that the special remedy under the Act 
i ch a person cannot 
in the ordinary court of 
Je ty to resort to the special 
jurisdiction only arises when a person is 
alerted by the appear notices provided for 
in the Act, namely, notices under Sectiong 
9 and 12 (2).” 


The Bombay High Court, however, 
of the view:— 

“Unless, therefore, the claim of such 
a person, who is lawfully entitled to a 
share in the compensation money, is al- 
ready adjudicated upon under the provi- 
sions the Land Acquisition Act or such 
person having had notice of such proceed- 
ings, appears therein and fails to assert 
and prosecute his claim to a share in ac- 
cordance with the provisions of that Act, 
he would be entitled to file a suit to re- 
cover his share from the person who may 
have received the whole or any part of the 
rs aa amount arad under the 


11. Having pointed out the di- 
vergent approaches stated above, it may 
be necessary now to briefly examine some 
of the provisions of the Act. Section 9 
not only enjoins issue of public notice but 
also requires that notice should be issued 
to all persons known or believed to be 
interested. Section 11 contemplates en- 
quy and award by the Collector. In this 
e Collector has, amongst other things, to 


apportion the pas ec a money to the 
persons known or 


elieved to be interested 
in the land. This has to be done after 


seek his remed 
The labili 


was 


ws... 
the enquity into the objections Gf any) of 
any person interested. As already men- 
tioned, the award is to be given under 
Section 11. This has to be followed by 
a notice of the award to such persons inte- 
rested as are not present personally or by 
their representatives when the award is 
made. Section 12 makes the award (sub- 
fect to exceptions provided in the Act) 
final and conclusive in raspect of matters 
stated therein. Section 153 states that any 
person interested who has not accepted the 
award may require a reference to be made 
by the Collector for the determination of 
the court [the court here means a court 
as defined in Section 3 (d) of the Act.] 


This reference is not con‘ined only to the 
amount of compensation payable but may 


also relate to apportionment of compensa- 
tion among the persons interested, limita- 
tion is provided for an application requir- 
ing the Collector to make the reference. 
This is six weeks from the receipt of notice 
from the Collector under Section 12 or 
within six’ months from the date of the 
Collector’s award, whichever expires 
On a reference being made to the court, 
the court is to give an award, in confor- 
mity with the provisions of the Act, which 
award is deemed to be a decree of the 
court. Section 30 relates to the power of 
the court in respect of disputes as to ap- 
portionment. e section states that 
when the amount of ccmpensation has 
been settled under Section 11, if any dis- 
pute arises as to the apportionment, the 
Collector may refer such a dispute to the 
decision of the court The expression may 
in the section has been judicially inter- 
preted to be discretionary and not manda- 
tory. The Collector has also to deposit 
the amount of the compensation money in 
court in the circumstances mentioned in 
S. 31. Third proviso to sub-sec. (2) of Sec- 
tion 31 is as particular importance in this 
case and may, therefore, be quoted: 
“Provided also that uothing herein con- 
tained shall affect the liability of any per- 
son, who may receive the whole or any 
art of any compensation awarded under 
fhis Act, to pay the seme to the person 
lawfully entitled thereto.” 
The award made by the Judge under Sec- 
tion 26 of the Act is subject to appeal as 
provided in Section 54 of the Act. 


12. I have mentioned these provi- 
sions to indicate that there are elaborate 
provisions in the Act in respect of matters 
mentioned above, but it is no longer in 
dispute that the powers exercisable by 
the Collector under Section 18 (1) are dis- 
tinct from the powers exercised under Sec- 
tion 30 of the Act. t is also clear is 
that “the Collector is not authorised to de- 
cide finally the conflicting rights of the 
parties interested in the amount of com- 

ensation: He is primarily concerned with 
the acquisition of Jand™: It is also now 
beyond any controversy that the award is 
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only conclusive between the Collector and 
e persons interested and not among the 
persons interested. The power of Collec- 
tor does not extend to finally adjudicate 
upon the title to compensation (see 
1966 SC 287 (Dr. G. H. Grant v. State of 
Bihar)). It is true that so far as the de- 
termination of the amount of compensation 
or the right of persons interested in the 
compensation, so as to bind the Collector 
is concerned recourse must be had to the 
procedure prescribed under the Act. This, 
in my view, is irrespective of the fact whe- 
ther a person who claims to be interested 
has been served with a notice under Sec- 
tion 9 of the Land Acquisition Act. Even. 
if he does not have such a notice he has 
to proceed and obtain relief under the 
provisions of the Act by filing an applica- 
tion for reference under Section 18 of the 
Act. That there would be no difficulty in 
getting the matter referred to the court is 
clear from the fact that the starting point of 
Limitation for filing an application for re- 
ference, where the person is not present 
before the Collector or has not been serv- 
with the notice under Section 12, is the 
-date of his knowledge. This has been so 
held in AIR 1961 SC 1500 (Harish Chan- 
dra v. Deputy Land Acquisition Officer). 
The question, however which has to be 
considered is whether the knowledge of the 


uisition posse er the 
award, and in the absence of knowledge at . 
‘previous stage precludes a claimant from 


agitating his right to get compensation 
from a person who has wrongfully receiv- 
ed the same by instituting a civil suit. In 
my view, he has such a right in spite of 
his knowledge of the award and although 
no action has been taken by him for re- 
ference to the court. It will be useful in 
this context to bear in mind that if a dis- 
pute is raised before the Collector after 
the award as to who is the person entitled 


. to compensation, the Collector has a dis- 


cretion to refer such a dispute to the court. 
He is not bound to do so, as was observed 
in Grant’s case, AIR 1966 SC 287— 


“Exercise of the power under Section 
80 to refer the dispute relating to appor- 
tionment or as to the persons to whom it 
is payable is, it is true, discretionary: the 
Collector may, but is not bound to exer- 
cise that power.” 


It is obvious, therefore, that where no re- 
ference has been made by the Collector, 
an aggrieved person is entitled to institute 
a suit. I do not see any reason why such 
a person, should be entitled to bring a 
suit but a person who has not tried to in- 
voke the discretionary jurisdiction of the 
Collector should be barred from filing a 
suit for appropriate relief. This also must 
be so in view of the third proviso to Sec- 
tion 31 (2) of the Act. The language used 
there is clear and explicit. Jt states that 
nothing contained in Section 31 shall 
affect the liability of any person who has 
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eived whole or part of compensation, 
pay the same to a person who is law- 
y entitled to the same. The entire 
scheme of the Act indicates that although 
a forum has been provided for raising of 
dispute as to apportionment which could 
be settled and rally determined by the 
court, lag it could not be said that if no 








such te had been raised, the party is 
from raising the dispute in a 
Court. If, however, a dispute is 

ided, that decision in such 
& dispute would, on the general principles 


the compensation money is concerned, but 


sion will operate as res judicata in a 
sequent suit. This, therefore, means that 
the Land Acquisition Act does not contem- 
late the complete exclusion of Ci 
urts in respect of determination of dis- 
pute between contesting claimants to the 
compensation money. 


18. The view that I have express- 
ed finds support from two decisions of 
the judicial committee. In 8 Indian Ap- 
_ peals page 90 there was a determination 
Of the question regarding apportionment 
by the court under the provisions of Act X 
of 1870. The determination became final. 
Thereafter in a separate suit the question 
of apportionment of compensation award- 
ed in a land ecquuiaen proceeding was 
raised. Sections 38, 39 and 40 of that 
‘Act were considered. Section 38 of the 
Act laid down that when the amount of 
compensation had been settled, any dis- 
pute, arising as to apportionment of com- 
pensation had to be referred to the deci- 
gion of the court. (Here reference was 
mandatory). Section 89 authorised the 
court to decide the proportions in which 
the persons interested were entitled to 

such amount. It also provided for 
appeal. Section 40 required the Collector 
to make payment of compensation accord- 
' to the aw or in case of an appeal 
under Section 39 according to the decision 
øn such appeal. This section contained a 
pronio: wi is in similar terms to the 
ird proviso of Section $1 (2). The pro- 
yiso was “nothing herein contained shall 
affect the liability of any person who may 
receive the whole or any part of any com- 
tion awarded under this Act, to pay 
same to 

Tt was contended on the basis of this pro- 
viso that the plaintiff was entitled to seek 
adjudication as to the right to compensa- 


: Hon in the Civil Court. The judicial 
Gommittee decided that this was not the 
effect of the proviso. The effect of this 


in my view, is that if a dispute 
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the person entitled thereto.”. Sh 


ALR. 


has been raised and decided by the court 
under the machinery provided under Ə 
Land Acquisition Act the same dispute 
cannot be raised and decided in a sepa- 
rate Civil Suit. But we have to see what 
is the basis of this exclusion. This will be 
ified by the next case that I propose 
to notice, namely, the case of T. B. Ram- 
chandra Rao v. A. N; S. Ramchandra Rao, 
AIR 1922 PC 80. In this case also there 
was a determination of the rights of the 
parties in chad a of compensation by the 
court under the provisions of the Land 
Acquisition Act. Thereafter a suit was 
in which the questions raised and 
decided before the court under the provi- 
sions of Land Acquisition Act were sought 
to be again raised. The Judicial Commit- 
tee observed as follows:—~ 


“,-+-Under the Land Acquisition Act 
there are two poe separate and dis- 
tinct forms of procedure - contemplated. 
The first is that necessary for fixing the 
amount of the compensation and this is 
described as being an award.” 

š tO og 


“When once the award as to the 
amount has become final, all questions as 
to fixing of compensation are then at an 
end. e duty of the Collector in case 
of dispute as to the relative rights of the 
persons, together entitled to the money, is 
to place the money under the control of 
the court, and the parties then can proceed 
to litigate in the ordinary way to deter- 
mine what their right and title to the pro- 
perty may be. That is exactly what occur- 


‘red in the present case.... 


Their Lordships, however, in that case 
held that since a clear decision upon the 
point in dispute in the civil suit had al- 
ready been adjudicated upon by the court 
it could not be reopened. is their 


Lordships did by clarifying the position in 


respect of res judicata, stating that the 
Principle which prevents the same case 
being twice litigated is of general appli- 
cation and is not limited by the specific 
words of the Civil Procedure Code. Thus 
their Lordships refused to grant relief to 
e plaintiff not because a suit was not 
entertainable because of existence of an 
exclusive machinery under the Act, but 
on the ground that there being a previous 
decision by the court in a proceeding. 
Under the Act, the same point could not 
be re-agitated on the general principles of 

res judicata. 
14. ‘The view 


I have expressed 
finds supports from the 
ah, J. (a 


observation of 
as he then was) in Grant’s case, 
AIR 1966 SC 287, although the point 
under consideration in that case was not 
similar to one under consideration in this 
case. It was observed: 


“....The Collector has no power to 
finally adjudicate upon the title to com- 
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pensation: that dispute hes to be decided 
either in a reference under Section 18 or 

- under Section 80 or in a separate suit.. 
I am thus of the view that the decision in 
AIR 1962 Bom 214 Jays down the correct 
law, the ratio whereof cos ready been 
quoted by me in paragraph of this 
judgment. I may state that a other 
ng were pe age S but I 


have referred to only those which I have 
found to be more direcily appropriate. 
15. The question involved may 


be examined from another point of view. 
The plaintiffs filed an pecs before 
the Land Acquisition cer (exercisin ng a 
owers of the Collector) for a reference 
the a ee eer ae 
tation for ae LTS (See 
1966 ‘SC 987 (supra)). 
d Acquisition r in exercise 
of his discretionary power refused to make 
reference and dir the parties to Mage 
late their grievance in the civil court. 
the circumstances it is plain that the civil 
suit filed es the plaintifs could not be 
said to be barred. 


16, . "a ae ee aie T E 
the facts and in the circumstances of this 
case the suit by the plaintiffs was main- 
tainable and they were entitled to the re- 
liefs claimed in the suit. 


17. I would like to make it clear 
that if my view of law is not correct, then 
in that case the plaintifs would not be 
entitled to claim recovery of the amount 
of OEN awarded in respect of 


there. is no 


material on Penge rec basis of 
which it could be held that the plaintiffs 
notice or knowled any pending 


: of 
cite acquisition gan regarding this 
plot. 

18. In the result, this appeal is 
allowed, the rudement and da of the 
u elow are set aside and the suit of 

laintiffs is decreed. They would be 
ne Ri ed to a decree of Rs. 4,290 with 


future interest at 6% per annum. 
would also be entitled" to the costs. 
Appeal allowed. 


—_ 
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Bishwanath v. Nathi Bai (G, ae ee hee 
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(1870) Se a T paa r 
ec, iv) (c) —: Test 
g whether relief sought is one for a deo 
lla lag carga ap aoc toe 
tion with consequential relief —- True test 
is whether judicial setting aside of instru- 
ment or decree was necessary — If neces 
sary, ad valorem court-fee under See, 7 6 
(c) has to be paid. 


Brief Note — Tt is well established that 
in order to determine whether a suit is one 
for a mere declaration or for a declaration 
and consequential relief, the Court must 
look to ie se real nature of the plaint, shorn 
a its verbiage, and decide what is its real 

Where. th p as opposed to its ostensible form, 
Where laintiff is a party to the ìm- 
pugned transaction or decree, the declara- 
tion sought in a suit involves a con— 
on, 


sequ relef by a implicati 

because in oo cases, th A con 

get any relief unless the Court comes gr 
e = that the impugned a 

or decree is not bindin on the plain 

AIR 1965 Pat 486 og "1949 Pat 279 

and AIR 1949 Pat 291, Rel. on; 1958 BL 

190 and AIR 1940 Pat 158, Distinguish: 

(Paras 3, 6, 8) 


Cases Referred: Chronological Paras 


AIR 1965 Pat 486 = 1985 BLIR 
588, Poman Mahton v. Smt 


Nero 
1958 BLIR 190, Abul Hassan v; 
Rajbansi D 


ass 
ATR 11949 Pat 278 = ILR 27 Pat 
1 1 (ŒB), Ramdeo Singh v. Raj 


arain Singh 
AIR 1949 Pat 291, aon Sunder 


iagh v. Kaluram Agarw 
ATR i940 Pat 158 ILR 18 Pat 
756, Harekrishna Das v. Sunamani 


Dei 
(1911) ILR 88 Cal 689 = 12 Ind 
nie ge Ra Dasee v. Kat- 


Das 
(895) I ILR 18 Mad 158, Daivachi- 
laya Pillai r Ponnathal 
Bishwana Agrawal, for Petitioner; 
Karuna Nae Keshava and doe Kishore 
Pd. No. IL for Opposite Party. 


ips 


JUDGMENT:-— The petitioner is the 
plaintiff of Title Suit No. s4 of 1971 in the 
Court of the First Subordinate Judge af 
Dhanbad. He has filed this ag in 
revision against the order learned 
Subordinate: Judge dated he 28rd August, 
1971, demanding court- = Sates the plaint on 
ad valorem basis, the peti- 
toners contention that he i is Sia lo to pay 
a fixed court-fee of Rs. 22.50, inasmuch ag 
the suit which he had instituted is purely 
one for declaration only. According to the 
learned Subordinate Judge, the suit is reall 
one for declaration with a conse 
H Pi which the plaintif is liable to 
Bey ae ae oo court-fee amounting to 
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2. Mr. Bishwanath Agrawal, who 
has appeared on behalf of the petitioner, 
has taken me through the plaint, a copy of 
which is Annexure “1” to the revision ap- 
Plication. Learned Counsel has drawn my 
attention to the reliefs as claimed in para- 
graph 19 of the plaint, which are to the fol- 
lowing effect: 

“That the plaintiff therefore prays 

(a) that a decree may be pe in 
favour of the plaintiff as against the defen- 
dant declaring thaf the decree dated 2-8-67 
passer by Munsif Ist. Court in Title Suit 

o. 193 of 1966 is without jurisdiction, 
null, void and inoperative and bad and is 
not executable; 

(b) A decree for costs of the suit; 

(c) A decree for any other or further 
reliefs to which the plaintiff is entitled to.” 
Learned counsel has also drawn my atten- 
tion to paragraph 14 of the plaint which 
reads: ~ 3 i 

“That the decree is a nullity, without 
jurisdiction, void and inoperative and the 
defendants have no right to execute the 
same. 


3. Tt is wel established that in 
order to determine whether a suit is one 
for a mere declaration or for a declaration 
and consequential relief, the Court must 
look to the real nature of. the plaint, shorn 
of its verbiage, and decide what is its real 
substance, ‘as opposed to its -ostensible form. 
Even where a mere declaration is sough 
the Court must look to the real nature o 
‘the plaint and consider whether or not the 
plaintiff has also sought some consequen- 
tial relief by necessary implication. If the 
Court finds that the suit is for a mere dec- 
laration with no consequential relief, then it 
cannot call upon. the plaintiff to pav ad 
valorem court-fee. On the other hand, if 
it finds that though ostensibly the suit is 
one for a mere declaration, but some conse- 
quential relief is involved therein by neces- 
sary implication, then it must call upon the 
laintiff to pay court-fee on ad valorem 
asis. I am tempted in this context to re- 
eat what I said in Ramkishun Mahton v. 
mt. Nero Devi, AIR 1965 Pat 486. i 

is what I said at page 488 of the report 


“In approachin g this question, we must 
bear in mind that there is a distinction be- 
tween decrees or documents which are 
wholly void and ecrees or documents 
which are not wholly void, but voidable on 
account of causes like fraud, mistake or un- 
due influence. The importance of this dist- 
inction lies in the fact that so far as whol- 
ly void decrees or documents are concerned, 
they do not require to be set aside since 
they have no existence in the eye of law 
and only a finding of fact is necessary to 
`- give the plaintiffs the necessary relief. In 
cases of voidable decrees or documents, on 
the other hand, it is necessary to have them 
set aside before the relief claimed in the 
plaint can be granted to the plaintif. It is 


dl 
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well established that in cases of the latter 
category, the Court has to make a declara- 
tion in the true sense and, therefore, the 
true nature of the relief claimed in such 
cases, is that of declaration and consequen- 
ial relief, as envisaged in Section 7 (iv) (c} 
of the Court-Fees Act. But the cases of 
the former category, stand on a different 
footing, because in those cases no declara- 
tion is necessary in the true sense and only 
a finding of fact is necessary to the effect. 
that the impugned document or decree is 
wholly void and as such it has no existence 
in the eye of law, so as to stand in the 
way of giving the relief, which the plaintiff- 
has claimed. Such cases do not fall with- 
in Section 7 (iv) (c) or 7 (v) of the Court- 
Fees Act.” 


In Ramkishun Mahton’s 
Pat 486 (supra), I further pointed out that 
in order to determine whether the relief 
sought is one for a declaration in the true 
sense or one of declaration with consequen- 
tial relief, the Court has to look to the im- 
pugned document or the decree and to see 
whether the plaintiff was a party to it or not. 
If. the Court finds that the plaintiff was not 
ed to the impugned. transaction or the 

ecree, then the Court must hold that the 
suit is one for a mere declaration, inasmuch 
as the Court has only to record a finding 
to that effect. In the reported case, the 
impugned transaction which was one of a 


case, AIR 1963 


. compromise, was assailed on the ground 


that the signature of the plaintiff appearing 
thereon was a rank forgery, meaning there- 
by that the plaintiff was not party to it. I, 
therefore, took the view that it was not a 
case of a declaration in the true sense and 


_that the plaintiff was not liable.to pay court- 


fee on ad valorem basis. It must follow 
that where the plaintiff is a party to the 
impugned transaction or decree, the dec- 
laration sought in the suit involves a conse- 
quential relief by necessary implication, 
because in such cae of cases, the plain- 
tiff cannot get any relief unless the court 
comes to the conclusion that the impugned 
document or decree is not binding upon 
the plaintiff. 


4. In regard to a decree to which 
the plaintiff was a party, it is impossible to. 
hold that the suit brought for its declara- 
tion as void is one for a mere declaration. 
Such a suit must necessarily be one for a 
declaration with consequential relief for the 
simple reason that no declaration can be 
granted to the plaintiff as sought without 
setting aside the decree to which he was 
a party on some ground or the other. Re- 
ference may be made in. this context to the 
observations of B. P. Sinha, J., (as he then 
was) in the Full Bench decision in Ramdeo 
Singh v. Raj Narain Singh, AIR 1949 Pat 
278 (FB). At page 286 of the report his 
ip referred to a Division Bench deci- 
sion of the Calcutta High Court in Raj 
lakshmi Dasee v. Katyayani Dasea, (19113 
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ILR 38 Cal 689 and distinguished that case 
by observing thus: . 
“Those observations of their Lordstips 
Of the Calcutta High Court, in my opinion, 
do not apply to the facts of the present 
case, inasmuch as those observations were 
made in relation to a litigant who was not 
a party- to the decree which was impugned 
és void for want of pecuniary jurisdict.on. 
fn the present case the appellants were de- 
fendants to the suit, and could and shculd 
have raised, at the earliest opportunity, an 
objection to the under-valuation. They 
have taken a judgment against themselves. 
‘Js it open to them to ignore that judgment 
as a mere nullity? In my opinion, it is iot. 
The Code of Civil Procedure has made Jro- 
visions for getting rid of a judgment b7 a 
arty against whom judgment may 
have been given. That judgment may be 
. without jurisdiction; but ii. would. still be 
‘binding on the parties to that judgment 
wnoless, of course, it is vitiated for o:her 
reasons, for example, fraud on the Cour: or 
on any of the parties. The Appellate Ccurt, 
or a Court of revision under Section 115 of 
the Code, is certainly entitled to set aside 
@ judgment which is vitiated by the Court 
which rendered it exceeding its powers; 
but, so long as the judgment stands, % is 
binding on the parties.” 


The same principle was adverted to by 
Meredith. J., (as he then was) sitting singly 
in Shyam Sunder Singh v. Kaluram Agar- 
wala, AIR 1949 Pat 291. At page 295 of 
‘the. report his Lordship observed: 


“My second reason is this. A sale by 
fhe Court of property whicb the Court has 
_ no jurisdiction to sell may be nullity in the 
sense that it can be ignored by any third 
party, but it is not a nullity as between the 
parties to the proceedings. Where a sale 
is made by the Court in. the very pres3nce 
of the judgment-debtor, he being a party 
to the execution proceedings, and after con- 
sideration of all objections made by hi 
and rejection thereof, the judgment-debtor 
cannot assert that it is a complete mity 
go far as he is concerned. He canno, in 
7 fod omen get any relief as against the 
a ess he can gef that sale set aside. 
The position is similar to that. in the case 
of a decree passed by a Court without juris- 
diction. As regards third parties, it may 
be a nullity fit to be igaored, but as be 
tween the parties to the suit it can onl~ be 
avoided, even on the score of want of juris- 
diction, by getting it set aside.” 

is Lordship further observed: 

“No party to a legal decision of a pro- 
perly constituted Court can be heard to 
gay that it is a complete nullity which he 
can ignore, though e may, in sutable 
cases, get it set aside for want of juridic- 
tion or other proper cause.” 

5. In the instant case, as the paint 
itself shows, the plaintiff was a part7 to 
the Title Suit of 1966, the decree in which 


Bishwanath v. Nathi Bai (G. N. Prasad ff.) 


Suit No. 193 of 1966, 
him 
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is sought to be declared as without jurisdic- 
tion, null and void. Further, it appears that 
the decree has been put under execution in 
Execution Case No. 100 of 1967. Para- 
graph 15 of the plaint shows that the plain- 
tiff had also filed an objection-in the execu- 
tion case under Section 47 of the Code of 
Civil Procedure, which was rejected. It has 
been clearly stated in paragraph 16 that no 
other remedy being available to the plain- 
tiff, he has instituted the present suit for 
declaration. Upon the pac adopted in 
the two cases reported in AIR 1949 Patna, 
to which I have already referred, the con- 
clusion must be that though framed as a 
suit for a mere declaration, it is really a 
suit for declaration with consequential - re- 
lief. Therefore, the plaintiff is liable to pay 
ad valorem court-fee on his plaint under 
Section 7 (iv) (c) of the Court-Fees Act. 


6. It is, however, necess to refer 
to two decisions of this Court which have 
been cited by Mr. Bishwanath Agarwal. One 
is the decision of H. K. Choudhuri, f., sit- 
ting singly in Abdul Hassan v. Rajbansi 
Dass, 1958 BLJR 190. Thėre the question 
was whether the Po was liable to pay` 
Court-fee on ad valorem basis in a sut 
brought by him for declaration that a 
zarpeshgi deed which he had executed in 
favour of the defendant was farzi, without 
consideration and had conferred no title 
upon the defendant. His Lordship took the 
view that a plaintiff need not sue for can- 
cellation in cases in which he is a party 
to an instrument. But if the instrument is 
not absolutely void, he must sue for its can- 
cellation because unless it is set aside, it 
will be binding upon him. In the latter 
event, the plaint would be deemed to in- 
clude a prayer for cancellation although in 
form it seeks only a declaratory relief, On 
the other hand, if the instrument is absolute- 
ly void, a mere declaration would enable the 
plaintiff to avoid it, although he was a party 
to the instrument. The true test, accord- 
ing to his Lordship, is “if a judicial setting 
aside of the instrument is necessary”. Ap- 

lying that test to the case in hand, his 
ordship held that the plaintiff was not 
liable to pay ad valorem court-fee as he had 
attacked the instrument as sham and void . 
absolutely. It will thus be seen that the 
decision of H, K. ou, J., proceeded 
upon the particular facts and circumstances 
ot the case. His Lordship did not lay down 
any different principle, contrary to the prin- 
ciple laid down in the two cases reported 
in AIR 1949 Patna, to which I have alb 
ready referred. On the contrary, his Lord- 
ship affirmed the same principle by observ- 
ing that the true test was het a judi- 
cial setting aside of the instrument was 


necessary. in the particular case. Here, as 
I have already indicated, the plaintiff can- > 
not get the declaration which he seeks un- 


less the decree passed 


against him in Title 
I which is staring 
in the face, is set aside for mistake 


490 Pat. [Prs. 1-8] 


of law or some coe ground. a, 
the decision of K. Choudhuri, J., d 
not assist the e ee 

upon which 


7. The other decision u 
i ecision in 


Harekrishna Das v center Dei, AIR 
1940 Pat 158. The relevant facts of that 
case were that the reversioners had institut- 
ed a suit whereby they had challenged 
sixteen alienations made a Hindu widow 
and had asked for declaration that they 
did not bind the reversioners, But they 


ae paid a fixed court-fee which was then 


Rs. 15/-. Ea G an Bench decision o 
the Madras in Daivachila 
Pillai v. co i305) 18 Mad 9, 
Harries, C, J., held that the plaintiff must 


pay Rs. 15/- as court: in respect of each 
the alienations. ore, no question 
dese in AIR 1940 Pat “158 as to whether 
the plaintiffs there were liable to pay ad 
Ms court-fee or not. is was natu- 
so because the plaintiffs in that suit 
wore not party to the alienations which 
es had impugned in the suit, nor the 
ow who had made those alienations was 
in Jaw the predecessor-in-interest of the 
reversioners. re, decision also 
is of no assistance to Mr, Agrawal. 


8. For the above reasons I hold 
that the order of the learned Sadat 
Judge is correct. This application fails and 
is, accordingly, dismissed with costs. Hear- 


ing fee Rs. 32/-. 
Revision dismissed. 
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SHAMBHU PRASAD SINGH AND 
SHIVESHWAR PRASAD SINHA, Jj. 


Sarab Lall Jha and another, Appellants 
v. Ucheshwar Jha and others, Respondents. 


A. F. A. D. No. 85 of 1966, D/- 28-4 
ite from decision of Sharda Prasad Addl. 


Dist. J., Bhagalpur, D/- 30-8-1965. 


Index Note ~— Specific Relief Act 
- (1963), Section 38 (8) (D) — Plaintiff esta- 
blishing his legal right of easement and the 
fact oF its disturbance — Plaintiff is entitl- 
ed to a permanent injunction without proof 


of substantial damage, to avoid multiplicity 


of proceedings. (X-Ref: —- Easements Act 
(1882), Ss. ae ‘and 83). (Para 9) 
Cases Referred: Chronological Paras 
(1859) 7 HLC 600 = 11 ER 289, 
Imperial Gas Light and Coke Co. 
v. Broadbent 
S. K. Sarkar and K. D. De, for Appel- 


lants; Shilesh Chandra Misra, for Respon- 

dents. 

| SHAMBHU PRASAD SINGH, } hoe 
This second appeal by some of the defen- 

dants arises out of a suit for a declaration 


GP/GP/D788/72/GKO 


S. L. Jha v. U. Jha (S. P. Singh J) 


that the plaintifs and other raiyats havi 
lands west and north-west of Plot No. 8 
in village Ran “of Bhapal Police Aas Baunsi, 
the District have Pagina 
right to irrigate their ag ee rah 

ne aforesaid plot and the Err AN fer 
and other persons having lands east and 
north-east of Plot No. 820 Pliage no right to 
take water from Plot hes 822 for irrigating 
their aforesaid lands, for permanent injunc- 
tion against the d defendants in their pono 
nal as well as representative capacity reg- 
training them from taking any water from 
Plot No. 822 and for damages. ‘The suif 
was instituted under Order 1, Rule 8 of 
the Code of Civil Procedure and the plain- 
tiffs sued and the defendants were sued in 
representative capacity. 


2. Both Plot Nos. 822 and 820 arë 
Danrs, ie. water els. ‘They 
get water from a river which runs east tó 
west, They are situate to the southern side 
of that river and run towards north. Plof 
No. 821 separates them and is recorded as 
rasta. The artificial channel running in 
Plot No. 822 is called Ranga Danr an the 
other i in m ae: No. 820 is called 
Babu Danr. According to the case of the 
pene repens, Ranga Danr is ths 
main source of irrigation their lands ly- 
ing to the west ap sre ep of the Danr. 
From a very long 
been taking water e said Danr for 
in ation of their aforesaid lands. ‘The de- 
ts or other persons holdin 
the east and porer of Babu Danr have 
been getting water for irrigation of their 
aforesaid Jands from that Danr, They have 
never taken water from Ranga Danr. On 
22nd of August, 1960, the endants for- 
cibly and with dishonest motive for causing 
wron loss to the plaintiff took water 
from Ranga Danr for irrigating their fields 
lying east and north-east of Babu Danr and 
they caused damage to the plaintiffs. 
In spite of the protest of the pia: the 
defendants were threatening to cause fur- 
ther damage by taking water from Ranga 
Danr. Hence the suit. 


The defence of the defendants 


3. 
which is relevant for this a 


eal is that it 
is not correct to say that only persons pos- 
sessing lands to the west nd north-west of 


Ranga Danr irrigate those lands from that 
Danr; rather the entire Mar etg water 
from that Danr for irri eir ieee 
lands including those whit pe situate east 
and north-east of Babu Dane Babu Danr 
in Plot No. 820 was constructed by the 
villagers of village Siradah with the per- 
mission of the landlord for irrigating lands 
in their village. They er that 
they have been irri their lands lying 
east and north-east Babu Danr from 
Ranga Danr since 40 years without any ob- 
struction from any quarter _-whatsoever: 
They also aver that the suit is not main- 


tainable for defects of parties and otheg 
grounds. 


= ALB 
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++ 


they alone have - 
ae gf ' 


+ 


‘ (i) A declaration as 


eir lands lying to the west and north- 
voat of Handa Want aod. decreed. the sulk 


in respect of the reliefs for declaration and 


eg i injunction, 
owed the relief for damages on 


by them was far fe 

said diversion. The a efen- 

dants has been dismissed by the Lower A 

pelate Court which has confirmed the find- 
gs of the Trial Court on the question of 

plaintiffs’ exclusive right to irrigate their 

Aforesaid lands from Ranga Danr. 

5 | Mr. S. K. Sarkar appearing for 
the appellants raised the following three 
points in support of their appeal:— 
claimed for by the 
granted against the 

rd; the plaintiffs 
end defendants admittedly being tenants of 
the same landlord, the declaration ought 
not to have been granted. 

(ii) The claim for damages having been 
ali other reliefs could not be grant- 


not be 


(iii) The landlord and the villagers of 
Siradah were necessary parties to the suit; 
they having not been made parties to it, 
the suit ought to have been dismissed. 


take awuy the right of the landlord to con- 
fer such right on the defendants in’ future. 
He contended that the declaration, there- 
fore, virtually amounted to a declaration as 
gainst the landlord himself and could not 
be ted. The contention of Mr. Sarkar 
in iai cannot be said to be without 


7. There is also no substance in 
the third point raised by Mr. Sarkar that 
the suit is bad for want of necessary par- 
ties. According to the case of the plain- 
tiffs, the defendants trespassed on their right 


(07a CO SL Jha v. U. Jha (S. P. Singh J) [Pr 48] Pat. 401 

4, The rial Court believed the of iri they committed nuisance 
evidence led on behalf of the plaintiffs on by disturbing the right of the plaintiffs, an 
the question of their exclusive right to irri- action does lie against them. It is well 
pate th established that no action for the continu- 


ance of a nuisance lies against the landlord 
for an act of his tenant done during the 
tenancy unless it is done by the landlords 
authority (vide Gale on Easements, 13th 
Editi age 369-70). It is neither the 
case o plaintiffs nor the defendants 
that what the defendants did was with the 
authority of the landlord. It is also not the 


case of either side that the villagers of 
Siradah have got hand in the disturb- 
ance of the nieht tho plaintiffs by the 
defendants. , neither the landlord nor 
the villagers of Siradah are necessary p= 
ties to the suit and it cannot fail for their 
non-joinder. 


8. I lastly come to the second point 
raised by Mr. Sarkar. In support his 
contention Mr. Sarkar has wo our at- 
tention to- Section 385 of the Indian Ease- 
ments Act which runs as follows:— 

“85 Subject to the provisions of the 
Specific Relief Act, 1877, Sections 52 to 57 

oth inclusive), an injunction may be 
granted: to restrain the di ance of an 
easement— 

(a) if the easement is actually disturb- 
ed when compensation for such disturb- 
ane might be recovered under this chap- 


(b) if the disturbance is only threaten- 
ed or intended when the act threatened 
or sc ea must necessarily, if performed, 


easement, 

It is not in dispute that though the 
Indian Easements Act does not apply to 
this State, principles of English Ca niion 


by owner 


eritage, 
or the occupier of such heritage, if the 
y caused 
the finding of th trial mee hich 
ng e which was 
not ape eh by the plaintiffs before the 
lower appellate Court, is that the plaintiffs 
were not able to prove any direct damage 
done to them by the disturbance of the 
easement and the loss, if any, suffered by 
them on that account was far-fetched. 
Though the trial Court bas not found in 
so many words that the actual damage 
caused to the plaintifs was not substan- 
tial, as it has refused the relief for dama- 
es, I shall proceed on the assumption that ` 
e plaintiffs have not suffered any sub- 
stantial damage on account of disturbance 
of the easement. ft was submitted by 


case, 
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Mr. Sarkar, learned counsel for the appel- 
lants, that the ‘present case was covered 
by the principle underlying clause (a) and 
not clause (b) of Section 35 of the Indian 
Easements Act and hence, at any rate, the 
courts below erred in granting the relief 
For injunction. He contended that accord- 
ing to plaintiffs’ own case, it was not a 
case of only threatened or intended dis- 
turbance of the easement but of disturb- 
ance having actually taken place and hence 


clause (b) of Section 35 could not have 
any application here. On the other hand, 
it was urged learned counsel for the 


respondents that where there had 

actual disturbance as well as there was 
threat of disturbance, as was: the case of 
the plaintiffs in the instant case, relief for 
injunction could be granted even a 
there was no substantial damage to Ə 
plaintiffs by actual disturbance. Accordin 
to him, the two clauses of Section 35 o 
the Indian Easements Act are not aus- 
tive and where there is actual disturbance 
of the easement but. without substantial 
damage and at the same time threat or 
intention on the part of the disturber to 
repeat the disturbance in future, i 
tion to restrain the disturbance in 
injunction to restrain the disturbance of 
the easement may be granted. He urged 
that this was clear from the fact that Sec- 
tion 35 of the Indian Easements Act was 
made subject to the provisions of Sections 
52 to 57 of the Specific Relief Act, 1877 
(Sections 36 tọ 42 of Specifice Relief Act, 
1963). He drew our attention to Section 
88 (8) (d) of the Specific Relief Act, 1963, 
according to which when the defendant in- 
vades or threatens to invade the plain- 
tiffs right to or enjoyment of property, 
the court may grant a perpetual injunction 
where the injunction is necessary to pre- 
vent a multiplicity of judicial proceedings. 
I do not consider it necessary to decide 
which of the two interpretations of Section 


85 of the Indian Easement Act is correct - 


inasmuch as that section does not apply in 


9. According to principles of Eng- 
lish Common Law relating to easements 
which have been made applicable to thi 
part of the country by judicial decisions, 
in my opinion, the courts below have not 
erred in granting the relief for injunction. 
In Imperial Gas Light and Coke Co. v. 
Broadbent, (1859) 7 HLC 600 (612), 
which is a leading case on the subject, it 
has been held that if a plaintiff appie for 
an injunction in respect of a violation of a 
common law right and the existence of that 
right and of its fact is denied he mmst 
establish his right at law, but having done 
that, he is, except under special circum- 
stances, entitled to injunction to prevent a 
recurrence of that violation. In the in- 
stant case, the plaintiffs, according to the 
findings of the court below, have establish- 
ed their legal right of easements and the 
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. Societies 


ALE 
fact of its disturbance, They 


lants before us, are threatening to 
dents in future; rather 
by the 


enjoyed 


plaintiffs. 
dants do not have such a right. In 


have alsof. 
alleged that the defendant, i.e. the appel-|' 
disturb}: 
the easement over again. The defendants-|) 
ea do not say that they would not} 
isturb the rights of the plaintiffs-respon-}; 
they claim for] 
themselves a right to disturb the easement}. 
According tol} 

the findings of the court below the ares ; 
Bi. 


a 


circumstances, in my opinion, the plaintiffs-| ; 
respondents having established _ their legal| : 


right easement, are entitled of course 
to an injunction to prevent the recurrence 
of the disturbance. Even thou there 
is threat of the disturbance in future of 
the Damn legal right of easement by 
the migra des pera if prayer for in- 
junction is refused on the ground that the 
damage by actual disturbance in the past 
was not substantial, the result will be that 
the plaintiffs-respondents will be forced to 
institute another suit when the defendants- 
appellants transform their illegal threat off 
dista rbance in actual disturbance. There 
cannot be two opinions about the proposi- 
tion that there should be endeavour by 
every cowt of law and justice to avoid 
multiplicity of judicial proceedings and 
really it is this principle which is embodied 
so far relief for perpetual injunction is con- 
cerned in Section 38 (3) (d) of the Specific 
Relief Act, 1963. For the aforesaid 
reasons, I think that the courts below have 
not committed any error of law in grant- 
ing the relief of injunction to the plain- 

s-respondents and there is no substance 


in the second contention of Mr.. Sarkar ` 
either, 
10. In the result, the appeal fails 


and is dismissed with costs. . 


SINHA, J.:— 11. I agree. 
Appeal dismissed, 
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Ram Prasad Sahni, Petitioner v. The 
Registrar, Co-operative Societies and others, 
Opposite party. 

Civil Writ Jur. 
1970, D/- 29-7-1971. 


Constitution of India, Arts. 226 & 227 
— Writ of certiorari — Issuance —. Test 
applicable — Error of law —- Error must 
be one manifest on the face of the record. 
(X-Ref:— Bihar and Orissa Co-operative 
Societies Act 1935, Ss. 14 (2) and 48). 

When the Registrar of the Co-operative 
assed an order in revision in a 
matter u/s. 48 of the Act, without consi- 
dering the contention of the petitioner that 
the alleged Patta in favour of the opponent 


FP/FP/D845/72/MSR/KSB 


Case No. 1275, off 


aea 


of man 


1973 ° R. P. Sahni v. Registrar Co-op. Societies (Kanhaiyaji P.) 


fs a fabricated and antedated one. and also 
without deciding the point whether the 
said patta signed by -the then Secretary 
of the Co-operative Society without the 
resolution of the Managing Committee of 
the Co-operative Society, can be said t be 
a patta’ granted by the Co-operative So- 
ciety; 
Held, that the order was manisestly 
wrong on the face of the record anc the 
order was fully covered by the test appli- 
eable for issuance of writ of certiorari 


i (Paras 3, 8, 9, 10 & 11) 
; J. C. Sinha, J. N. P. Verma, Ramesh 
Chandra Sinha and Ashok Kumar Sinha, 


for Petitioner; S. C. Mishra, Raghunath Jha, 


Surendra Narain Jh Mahendra Kant 
Choudhary and Sushil Kumar Jha (Govt 
‘Pleader No. 2), for Opposite party. 


KANHAIYAJL, J.:— The petitioner 
Ram Prasad Sahni has filed application 
under Articles 226 and 227 of the Consti- 
tution of India praying that the order in- 
corporated in Annexure 8, passed by the 
Registrar of Sopi a eah Societies, Bihar 
Patna, dated the 6th June, 1970 be quash- 
ed by a writ of certiorari and also for writ 
restraining respondent Mo. 5 
from interfering with the right of the peti- 
ee over tank in question and its usu- 

cts. 


2.: The relevant facts stated ih the 
application, are as follows. 


There is a Co-operative Society ramed 
as Fishermen Co-operative Society in Mani- 
gachi Block in the district of Darbaanga 
registered under the Bihar and Orissa Co- 
operative Societies Act, 1985 (hereinafter 
referred to as ‘the Act’). The affairs c£ the 
Co-operative Society are carried on accord- 
ing to the provisions of the Bihar and 
Orissa Co-operative Societies Act of 1935, 


Rules and registered Bye-Laws of the So- 
ciety. The Co- tive Society on the 25th 


opera 

September, 1968 took settlement of Ghor- 
daur Po (Jalkar) appertaining to khata 
No, 4010, cand an area of acces, 6 
kathas and 9 dhurs Fishery-cum-Makhana 
of Village Raghopur, for Rs. 9000/- i res- 
ect of 8 Annas share of the.Goveriament 
or the period Ist October, 1968 

80th Berens 1971. 


Singh Memorial” Ragh th 
in emori rust, aghopur wi 

i Deena Nath as its Secretary. The Co- 
operative Society in its tum settled the 
same with four of its members, namely 
Ram Prasad Sahni (petitioner), Rupl 
Sahni, Baidyanath Sahni and Khokhai Sahni 
for a sum of Rs. 10125/- only. The settle- 
ment was made in pursuance of a resolu- 
tion dated the 15th January, 1969 - >assed 
by the Managing Committee of tke Co- 
operative Society. The settlees paid Rupees 
6375/- on the 15th January, 1969, Rupees 
844/- on the 15th September, 1969 and 
Rs. 2581/- on thé 25th December, 1969 
end Patta was executed in favour >f the 


filed a 
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settlees, A copy of the resolution is An- 
nexure ‘I’ to the writ application. The 

etitioner had spent money in fixing Bor- 
ing over the Bhindas of the said J at 
the request of the Managing Committee on 
the assurance that the said Jalkar if settled 
with the Co-operative Society by the Gov- 
ernment, the same would be re-settled with 
the petitioner on the terms and condition 
fixed by the Managing Committee. The 
resolution was later confirmed in the next 


Sahni uroponoent No. 6) himself, A copy . 


pit application. The petitioner remaitied*< 
since it was settled with him. It is #lleg- ' 
ed that Sita Sahni palatine No. 4), its ;. 


Ex-Secretary, with the intention to create. 
trouble in the smooth running of the Cos" --. 


ga ba Society in collusion with the men * © <: 
his group, forged false and ante-dated “== 


Patta in favour of Sukan Sahni (respondent 
No. 5). Sukan Sahni and Sita Ram Sahni 
(respondent Nos. 5 and 8) on the basis of 
the said es Patta started creating 
trouble over Palkar in order to harass 
the petitioner. The claim and counter 
claim of the parties gave rise to some cri- 

inal proceedings, details of which are not 
necessary to be stated here. 


$. — Sukan Sahni (respondent No. 5) 
penton under Sec. 48 of the Act 
before the Assistant Registrar, Co-operative 
Society, Laheriasarai against the petitioner 
and others claiming the settlement of half 
portion of the said Jalkar, On this peti- 
tion, an Award Case No. 345 of 1969 was 
started, ‘The itioner also filed a peti- 
tion before the said Assistant Registrar 
against ` Sahni (respondent No. 5) 
and two others for restraining them from 
going over the said Jalkar during the period 
of the settlement and for payment of com- 


pensation for the :loss caused to the peti- 
tioner. Accordingly. an Award Case 
No. 346 of 1969 was also started. The 
Assistant Regi $ his common order 
dated the 12th November, 1969 passed in 
both the award cases held that the settle- 


ment in favour of the petitioner made b 
the Co-operative Society, was legal an 
Sita Ram Sahni, Ex-Secretary forged 
Patta in favour of Sukan Sahni. A copy of 
the order of the Assistant Registrar is An- 
nexure ‘5S’ to the writ application. Sukan 
Sahni (respondent No. 5) Filed an Award 
appeal ore the Registrar against the order 
o 
by the -Joint Registrar, Co-operative Socie- 
it), Bihar, Patna, The Joint Regis- 
trar, by his order dated the 21st April, 1970 
assed in Award Appeal No. 110 of 1969, 
Fisposed of the appeal affirming the order 
of the Assistant Registrar with a little modi- 
fication. A copy of the order is An- 
nexure ‘6’ to the writ application. Sukan 
Sahni (respondent No. 5) went in revision 
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before the Registrar, Co-operative Societ- 
ties, Bihar, Patna under Section 56 of the 


Act. The petitioner filed a rejoinder to 
the said revision petition categorically de- 
nying the claim of Sukan Sahni (respondent 
No. 5) and clearly asserting his ri and 
claim over the said Jalkar. A copy of the 
rejoinder petition is Annexure to the 


writ application. The Registrar, Co-opera- 
tive Societies, Bihar, Patna, by his order 
dated the 6th June, 1970 passed in revi- 
sion Case No. 16/70, allowed the revision 
petition and set aside the orders passed by 
o lower Courts and declared that Sukar. 

i was entitled 


Annexure 
application. The learned Registrar, in his 
er dated the 6th June, 1970, has stated 


that “I have very carefully gone through 
the Assistant Re- 


the judgment passed by 


gistrar of Co-operative Societies, Laheria- 


sarai and the Joint Registrar (Credit). The . 


main point on which the appeal has 
dismissed is the transaction relating to 
the settlement of the Jalkar was not enter- 
-ed in the proceedings book’ of the Society. 
against this. the original Patta executed 
in his favour by opposite pay No. 1, by 
opposite party No. 4 and opposite party 
o. 2, the former in his capacity as Secre 
tary of the Society and the later as Trea- 


Society and 
also the signature of the Secretary and 
Treasurer as mentioned above. 2 0 

E party before me has nowhere chal- 
enged that the Patta and the receipts have 
been fabricated by the petitioner. The 
only point made on behalf of the opposite 
party is that the transaction of the settle. 
ment has not been entered in the proceed- 
ings book of the Society, and, therefore, 
the settlement cannot be called to be bona 
fide. I fail to understand how a settlee 
can be made responsible for the fact that 
the transaction of settlement was not enter- 
ed in the proceedings book of the Society. 


4. Sukan Sahni (respondent No. 5) 
received the notice of the writ peti- 
shown cause. The case made out 
by Sukan Sahni is that the a oparaiio 
Society settled the said Jalkar with him on 
the 15th October, 1968 and he came in 
possession over the same. The settlement 
was by a Patta duly executed by Sita Ram 
Sahni the then Secr of the Co-opera- 
tive Society, Moti Lal Sahni who was 
Treasurer at that time (full brother of the 
pe) and Matuk Sahni another mem- 
of the Executive Committee. He de- 
posited Rs. 1875/- on the 15th October, 


1968 and Rs. 1500/- on the 80th October, 
1968 and obtained. i ae for the same 
Som eee Os 
ita i gp ; 0. jo 

Cenador that Motilal 
Sahni was elected Secretary of the Co- 


he 
Socie having already settled the [falkar 
Kaka Sahni (respondent No. 5) for a 
period of the three years on the 15th Oc- 


tober, 1968, there could be no genuine 
settlement with the petitioner along with 


his three men, namely, Ruplal Sahni, Baid- 
yanath Sahni and Khokhal Sahni. Sukan 
Sahni (respondent No. 5) has denied the 
allegations made by the petitioner in the 
writ application. 


D. Sita Ram 


with Sukan Sahni is genuine. i 
tion of money from Sukan Sahni is admit- 
ted, but it is stated that Moti Lal Sahni 
was ing with and entering ac- 
counts at the time when the receipts 
were granted to Sukan Sahni. He has al- 
leged that the false papers have been 
created to show settlement of the said Jal- 
kar with the petitioner, 


6. Mr. I|. C. Sinha, learned Counsel 
appearing for the petitioner, has contended 
t there are errors ent on the face 
of the order (Annexure S) passed by the 
Registrar. He pointed out that 

the learned Registrar should have appre- 
ciated that it was not the case of Sukan 
Sahni in the Courts below that the settle- 
ment had been made with him ymp 
sat His case was that- he had 
settlement from Sitaram Sahni, the 
e for ig sain Patta 


upon 
fabricated and created by Sita Ram Sahni, 
Ex-Secretary (respondent No. 6). Mr. Sinha 
argued that the settlement of the said Jalkar 
could only be made by the Managing Com- 
mittee of the Co-operative Society and not 
by the Secr or any other member of 
the Society without any resolution of the 
Managing Committee to that effect. There 
is much force in the contention and it must 
be accepted. The materials on the record 
show that the main point for considera- 
tion by the learned Registrar in the case 
was whether the Patta produced by Sukan 
Sahni (respondent No. 5) was legal and he 


ar 


w 


the petitioner came in 
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came in possession of the said Jalka- or 
ossession of the 
same on the basis of a-valid Patta created 
by the Co-operative Society. 


% It appears from the order of the 
Assistant Registrar. Co-operative Society 
(Annexure 5’) that on a careful considera- 
tion of the materials: on record and hear- 
ing the parties he came to the conclusion 
that the petitioner had Boring over 
the Bhinda of the said Jalkar at his own cost. 
He relied on two relevant resolutions 
of the Managing Committee dated the 25th 
September, 1968 and 18th November, 12968, 
He further found that Sita Ram Sahni ex- 
forged Patta in the name of 

ukan -Sahni by virtue of his having frau- 
dulently detained some of the reco 

papers of the Society. Sukan Sahni rais- 
ed contentions ing Harri and genu- 
prea ig Seon poet. Pe ne 
gistrar o-operative Society, a- the 
time of hearing of the appeal. The Joint 
Registrar, in his order (Annexure œ; found 
from the records produced before him that 
the settlement in favour of the petifioner 
and his party men was done by the Manag- 
ing Committee and approved by the an- 
nual general meeting the Co-operative 
eek He further found that the counter- 
foil of the receipt books which were pro- 
duced, proved only that the receipts were 
pranted to Ram Prasad S ere was 
no entry in the cash book im favoazr of 
Sukan Sahni (respondent No. 5). In Kha- 
rid Bikri Bahi also there was no entry to 
show that Jalkar was ever settled with 
Sukan Sahni. He refered to the minute 
book of the Menges Committee shewing 
that the Jalkar been settled with the 
petitioner and his party men and it was 
approved in the next Annual General Meet- 
ing held on the 28rc July, 1969. This 
settlement was also entered in the cash 
book and Kharid Bikri Bahi of the Co- 
operative Society. The Joint Registrar also 
referred to the departmental instructions 
and came to the conclusions that if rules, 


oated the settlement cannot be 
to be genuine. In the rejoinder filed on 
b the petitioner before the Regis- 
trar, Co-operative Society in Revision Case 
No. 16 of 1970 filed by Sukan Sahn: (res- 
pondent No. 5) the petitioner spzcially 
challenged the genuineness and validity of 
a a and settlement in favour of Sukan 


8% It is ded in Section 14 (2} 
of the Act that the management of a. regis- 
tered Society shall be vested in a Manag- 
ing Committee constituted 
with the rules. The bys-laws of the Co- 
operative Society contains provisions for 
formation of the Managing 
describes its powers and functions. The 


duties and powers of the Seer ars con- 
tained in clause 8l of the Bye-Lawz It 


by the 


in acco-dance | 


mmittes and . 


is well settled that the 





9. It is well settled that the writ 
of certiorari could be issued to correct an 
error of law, but it is essential and it 
could be something more than a mere 
error, it must be one which must manifest 
on the face of the record. Therefore, tho 
question for consideration is whether there 
is any error on the face of the record 
so as to enable this Court to call for the 
records and quash the impugned order byi 
a writ of certiorari, 


10. For the reasons stated abov 
the order, dated the 6th June, 1970 (An. 
nexure 8) of the learned . Registrar, Co- 
operative Societies, Bihar, Patna, is fully 
covered by the test applicable for issuance 
of a writ of certiorari, 


` II. In the result, the application is 
accordingly allowed and the ardor, dated 
the 6th June, 1970 (Annexure ‘8’) passed 
Registrar Co-operative Societies, 
Bihar, Patna, in Revision Case No. 16 
1970 is quashed by a writ of certiorari 
and the case is remitted to the Registrar, 
Co-operative Societies, Bihar, Patna, for 
fresh decision in accordance with law and 
on the materials already on record. There 
‘be no order for costs. i 


S. N. P, SINGH, Ju— 12. I agree, 
Order quashed; 
Case remanded, 
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M/s. India Fire Bricks and Insulation 
Co., Ltd., Petitioner v. Rasik Lall Vora and 
others, Opposite Parties. 

Civil Writ Jurisdiction Case Nos. 888, 
to 887 and 889 of 1970, D/- 31-3-1972. . 

Index Note — Land Acquisition Act 
(1894), Sec. 30 —— Jurisdiction of the Civil 
Court — Scope of reference under Sec. 30 
cannot be enlarged to that under Sec. 19 


for determining amount of compensation — . 


Proceedings quashed under Article 226 of 
the Constitution. (X-Ref: -—- Constitution 
of India, Article 226). 


Brief Note — Where in land acquisi- 
fion proceedings ane of the parties claimed 
certain portions of the land acquired and 
prayed for a reference to the Civil Court 
or apportioning the compensation money 
under ‘Section 30 and where subsequently 
before the District judge the parties in 
their rejoinders complained of inadequacy 
of compensation awarded and the District 
Judge asked the Land Acquisition Officer to 
ee a reference under Section 18 of the 


Held that there was nothing to show 
that any of the respondents had made any 
prayer to the L, A. O. for awarding higher 
compensation and that on the basis of the 
rejoinder in the Court of the D. J. no re- 
ference could be asked for under Section 18 
of the Act in regard to the amount of com- 
pensation. The respondents cannot take ad- 
vantage of the illegal and invalid reference 
made later for determination of the quan- 
. tum of compensation. (Para . 


If the earlier references are treated as 
reference under Section 18 of the Act, at 
the instance of one of the parties, the scope 
of these references still must be confined to 
the question of apportionment of the com- 
E money. 
Jarged so as to take within its sweep the 
question of determination of the amount of 
compensation. AIR 1980 PC 64 and AIR 
1939 PC 133 and AIR 1940 Cal 56, Rel. on. 
(Para 6) 
ATR 1969 Pat 181 and AIR 1961 SC 
1500, Distinguished. (Para 7) 


Cases Referred: Chronological Paras 
AIR 1969 Pat 181 = ILR 47 Pat 
be Ramdeyal Singh v. State of 7 


Bihar 
AIR 1965 SC 304 = (1964) 6 SCR 

294, Kanakarathama v, State of 

Andhra Pradesh 6 
AIR 1961 SC 1500 = 1962-1 SCR 

676, Harish Chandra v. Deputy 

Land Acquisition Officer . T 
AIR 1940 Cal 56 = 187 IC 364, 

Secy. of State v. Shyamapada Baner- 

jee 


HP/IP/E504/72/KKS/KSB 


The scope cannot be en- . 


A. L R. 
AIR 1989 PC 188 = 66 Ind App 
145, Mt. Bhagwati v. Mt. Ram Kali 6 


AIR 1980 PC 64 = 57 Ind App 100, 
oo Nath Mullick v. Secy. of 
tate 


K. D. Chatterji and Shashi Kumar 
Sinha, for Petitioner; K, P. Verma, S. G.. 
Mishra and Amar Singh, for Opposite Party. 


UNTWALIA, aan All these six writ 
applications have been heard together and 
are being or neta of by a common judg- 
ment, as the facts are similar and the points 
involved are identical. 


2. The case of the petitioner-com- 
pany is that it has got its factory for manu- 
acture of various type of refractories at vil- 
lage Marar in the District of Hazaribagh. 
It filed an application for acquisition of 
land under Part 7 of the Land Acquisition 
Act 1894 (hereinafter called the Act). After 
following the prescribed procedure, a noti- 
fication under Section 4 of the Act was 
issued on 21-6-1961 for acquisition of 89.77 
acres of land. ‘The petitioner-company en- 
tered into an agreement with e State 
Government under Section 41 of the Act on 
11-9-1961. The petitioner-company was 
liable for payment to the State Government 
for the entire cost of acquisition including 
any enhancement of compensation that may 
be made by the Civil Court in a legal and 
proper reference under Section 18 of the 
Act, The case of the petitioner-company 
further is that notices under Section 9 of 
the Act were issued and 18-10-1961 was 
fixed as the date for filing-of the claims. On 
that date seven claims and objections were 
filed by seven sets of persons, Their names 
are:-—~ 

1. Umesh Narain Singh, 

2. Shri 

8. Shri Durlabhji Koteche, 


: Das, 
6. Shri Rashiklal Vore, 
7- Shri Iswar Prasad Agarwala. 


Out of them Nos. 1, 2, 4, 5 and 6 are res- 
pee Respondent. No. 1 in C. W. J. C. 
os. 889, 387, 386, 385 and 383. Ish 
Prasad Agarwala is Respondent No. 2 in 
Cc. W. J. C. No, 384 of 1970, in which his 

brother is Respondent No. 1. 


3. It is further stated in the writ 
application that a petition was filed on be- 
half of the petitioner-company for withdra- 
wal of the land acquisition proceeding but 
most of the persons interested objected to . 
this. Eventually an award was made on 
27-11-1968 for a sum of Rs. 1,16,227.57. 
The petitioner-company was directed to de- 
posit Rs. 1,41,172.33 being the amount of 
the award, interest, establishment and con- 
tingent expenditure. 


4, The case further runs like thiss 
One Shri N. B. Banerjee, by filing an appli- 
cation before the Land Acquisition Authari. 
ties on 7-5-1963, claimed t he was en- 


1972 


titled to the compensation money in respect 
of 27.50 acres out of she acquirec land 


measuring 89.77 acres. After making >f the 
award Banerjee filed an application  >efore 
the Collector on 2-1-1934 (the date 21-1- 
1964 in paragraph 14 of the petition 2. W. 
J. C. 889 of -1970 seems to be a m-stake) 
for reference to the Civil Court. A notice 
was issued by the District Land Acqvisition 
Officer, Hazaribagh requiring the parties to 
‘produce evidence before him, a capy of 
which is Annexure ‘8’ to this writ applica- 
tion. According to the petitioners case, on 
23-1-1963, the date mentioned in the notice, 
‘the concerned opposite party in all the cases 


and Shri Banerjee were heard by the learn-~ 


ed District Land Acquisition Officer. The 
prayer of Shri Banerjee was accepted and 
-eventually on 1-7-1967 a reference was 
made to the District Judge of Hazaribagh 
‘under Section 30 of the Act. 
ences were registered as L. R. Nos. .05 to 
116 of 1967. On 21-2-1968 an appl cation 
‘by way of rejoinder to the claim at Shri 
‘Banerjee was filed by respondent No 1 in 
all the cases, a true copy of their applica- 
‘tion is Annexure ‘6’ to the writ applm&ation. 
Tt seems, under some confusion that appli- 
{cation was forwarded to the District Land 
Acquisition Officer whereupon he wrote a 
‘letter dated 16-4-1968, a copy of which is 
Annexure ‘7’, to the District Judge, Hazari- 
bagh. The letter is not very clear, but it 
purports to say that the reference under 
‘Section 80 may be treated as unde: Sec- 
‘tion 18 of the Act. The cases in which no 
-claim has been made under Section 18 of 
‘the Act could not be entertained. It would 
‘appear from the order dated 17-4-1968 of 
‘the learned District Judge of Hazeribagh 
‘that he also did not clearly understand that 
letter and stated in the order: Annexe ‘5’ 
—“A letter has been received from ths Dist- 
ict Land Acquisition Officer to the effect 
‘that L. R. Case Nos. 107 to 111 and 113 to 
116/67 may be treated as References under 
‘Sections 18 and 80 L. Act”. Upon tlis, the 
order made by him is — “Write a letter to 
‘the L. A. O. requesting him to senc. sepa- 
rate reference under Section 18 L, Act with 
respect of the lands under requisition, by 
1-6-1968 when put up for further crders”. 
Thereupon fresh references were mede by 
the Land Acquisition Officer purportng to 
‘be at the instance of various respondents, 
in these cases, wherein ground of objection 
stated is awarding of inadequate compensa- 
(tion and a claim of higher .compexsation. 
'These new reference cases were numbered 
as 60 to 68 of 1968, Eventually all the 
reference cases were transferred to the 
Additional Subordinate Judge, Hazaribagh, 
‘who has been impleaded as Respondent 
No. 3 in all the writ applications. There 
Jand reference case Nos. 60 to 68 of 1968 
‘have been renumbered as 270 to #78 of 
1869. The petitioner’s grievance is taat the 
reference cases institute] later in the year 
1968 for adjudication in regard tó the 
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The refer- - 
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amounts of compensation are unwarranted 
by law and have been made long after the 
expiry of period of limitation. -Since the 
petitioner-company is not a party to the re- 
terence cases and ultimately it will have to 
ear the burden if the quantum of compen- 
sation is increased, it has approached this 
Court for quashing those references in' exer- 
cise of the powers of this Court under Arti- 
~ 226 and 227 of the Constitution of 
ndia. 


5. No counter-affdavit has been 
filed on behalf of any of the respondents in 
any of the cases. The facts, therefore, do 
not seem to be in dispute. It would appear 
that the objection which was pressed by 
Shri Banerjee before the Land Acquisition 
Officer was to claim compensation determin- 
ed by him in respect of the portion of the 
land acquired. He did not raise any ob- 
jection as to the quantum -of compensation. 
The awardees did not raise any objection 
as to ‘the quantum of compensation, Refer-_ 
ence was made by the Collector under Sec- 
tion 80 of the Act for apportionment of the 
compensation awarded. In those reference 
cases rejoinder petitions were filed by the 


various awardees on 20-2-1968 and 
21-2-1968. History of their respective 
title to contest the claim of- Shri 


Banerjee was recited in Paragraphs 1 to 17. 
In paragraph 18, it was stated that the 
Opposité Party had full title and possession 
over the land sought to be acquired and the 
award had rightly been prepared in his 
oe Then in paragraph 19 it was stated 
thus:-— i 


“That the award has been prepared at 
an absurdly low figure and the opposite 
party is entitled to reasonable compensation 
both under law and equity for which re-. 
quisite prayer has already been made be- 
fore the Land Acquisition Officer.” 


The prayer in the rejoinder petition was to 
reject the prayer of Shri Banerjee and fur- 
ther to order for payment of adequate com- 
pensation to the Opposite-Party in the inte- 
rest of justice. Somehow or the other this 
petition seems to have been forwarded to 
the Land. Acquisition Officer whereupon the 
letter Annexure “7’ was written. The learn- 
ed District Judge then directed him to make 
separate reterence under Section 18 of the 
Act and then the references on the question 
of compensation were made. There is noth- 
ing to show that any of the respondents 
had made any prayer before the Land Ac- 
quisition Officer for awarding higher com- 
pensation. The statement to that effect in 
Paragraph 19 is not correct. It is further 
contradicted by Annexure ‘4’, a petition 
filed by Umesh Narain Singh, respondent in 
C. W. J. C. 889 of 1970. on behalf. of all 
for speedy payment of the compensation’ 
money. - This petition is dated 21-8-1964: 
In Paragraph 1 of the petition it is stated 
that the land had been acquired for the 
petitioner-company. The position, therefore, 
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is clear that the reference cases were perd- 
ing in the Court of the District Judge on 
an e being made by the Collector for 
apportionment of the compensation money. 
The references were expressly under Sec. 30 
of -the Act. They may be treated as refer- 
ence under Section 18 of the Act because 
Shri’ Banerjee had put forward his claim be- 
fore the Land Acquisition Officer prior to 
the making of the award and had filed a 
petition for making a reference. Therefore 
the references made could be treated as 
references made under Section 18°of the 
Act as to the persons to whom the compen- 
sation is payable or the apportionment of 


the compensation among the persons inter- ` 


ested. ‘There was no reference and could 
not be any for determining the amount of 
compensation. On the basis of the rejoin- 
der -petition filed in the Court of the Dist- 
rict Judge in the year 1968, no reference 
could be asked fer or made under Sec- 
tion 18 of the Act in regard to the amount 
‘lof compensation. The whole thing seerns 
to have proceeded under confusion, misap- 
prehension and mistakes both in the Court 
of the learned District Judge as also of the 
Land Acquisition Officer. The respon- 
dents cannot: take advantage of the 
illegal and invalid reference made later for 
determination of the quantum of compensa- 
tion. | a ° i 


6. It has been held by the Suv- 
reme Court in Kanakarathamma v. State of 
Andhra Pradesh, AIR 1965 SC 304 


“In a reference under Section 80 of 

the Act for the apportionment of compensa- 
tion amount among the claimants, the Court 
has no jurisdiction to go behind the award 
of the Land Acquisition Officer and redz- 
termine the’ quantum of compensation”. 
If the earlier references are treated as re- 
ferences under Section 18 of the Act at the 
instance of Shri Banerjee, the scope of 
those references still must be confined to 
the question of apportionment of the com- 
pensation money.~ The scope cannot be en- 
Jarged so as to take within its sweep the 
question of determination of the amount of 
compensation. In this connection reference 
may be made to a decision of the Privy 
Council in Pramatha Nath Mullick v. Secy. 
of State, AIR 1980 PC 64 wherein at 
page 65 column 2 Sir George Lowndes 
delivering the judgment on behalf of tke 
Board has said— ' 


“Their Lordships have no doubt that 
the jurisdiction of the Courts under this 
Act is a special one and is strictly limited 
by the terms of these sections. It only 
arises’ when’ a specific 
taken to the collector’s award, and it is con- 
fined~to a consideration of that objection. 
Once therefore it is .ascertained that the 
‘only objection taken is to the amount of 
compensation, that alone is the “matter” re- 
. ferred, and the Court has no power to de- 
termine or consider any thing beyond it”. 


I. F. B. & I. Co. v. R. L. Vora (Untwalia J.) 


' of question of the right 


objection has been . 


A. LR. 


On a parity of reasoning, if the objection 
was as to the apportionment of the compen- 
sation money or the person to whom it is 
payable, the reference must be confined to} 
that and the court has no power to deter- 
mine the amount of compensation in such 
a reference. The Judicial Committee of thef 
Privy Council reiterated this view in Mt. 
Bhagwati v. Mt. Ram Kali, AIR 1939 PC 
188, when Lord Porter observed at p. 137 
column I1— . 
“But the Act does not require particu- 
lars to be given, it requires only the grounds 
of objection to be given, and by “grounds” 


_ their Lordships think is meant such of the 


four grounds mentioned in Section 18 (1) 
as are relied upon, The same view as to 


_the meaning of the word “grounds” appears 


to have been entertained by their Lord- 
ships’ Board in 57 Ind App 100 =~ (AIR’ 
1930 PC 64), and no further particulars are 
required in order to comply with the terms 


_ of the sub-section.” 


Following the decision of the Privy Council 
in Pramatha Nath Mullick’s case, AIR 1930 
PC 64, a Bench of the Calcutta High Court 
in Secy. of State v. Shyamapada Banerjee, 
AIR 1940 .Cal 56 took the same view. 
Placitum (a) may be usefully quoted— 


“The Jurisdiction of the Court on a re- 
férence by the Collector is a special juris- 
diction.. If the only objection is to the © 
amount of compensation, that alone is the 


matter referred to, and the Court has no 


power to. determine or consider any thing 
beyond what is referred. The question of 
title to the land acquired is therefore not 
relevant in a reference on the question of 
the amount of compensation only, because 
in an inquiry as to the amount of compen- 
sation only. the question is how: much more 
the claimant is to get and how much more 
is the Government to pay. The only ques- 
tion is the additional amount of compensa- 
tion. It does not involve the determination 
to claim or the 
liability to pay any additional compensa- 
tion. AIR 1980 PC 64, Rel. on.” ; 


the question as to the amount of compen-| 
sation could’ not be gone into. The Dist-} 
rict Judge had no power to call for a re-f 
ference under Section 18 of the Act. Onl. 
the petition filed before the District Judgeft 
on 21-2-1968 no such reference could bef 
made. It was much beyond time and hence 
land reference case Nos. 60 to 68/270 to 
278 of 1968-69 were invalid. A reference 
in this connection may be made to a Bench 
decision of this. Court, to which I was a 
party, in Ramdeyal Singh v. State of Bihar, 
AIR 1969 Pat 181 wherein it was held that 
the Land Acquisition Court can refuse to 
answer and determine the question referred 
to it on an application filed beyond time 
under S. 18 of the Act. Learned counsel for 
respondent No. 1 in various cases and 





< 


mre 


` jected. 


1972 - 


respondents 1 and 2 in C.W.J.C, 384 of 
1970 pressed an argument on the basis of 
the decision of the Supreme Court in Harish 
Chandra v. Deputy Land Acquisition Offi- 
cer, AIR 1961 SC 1500 that the said res- 
pondents had no knowledge of the award 
and hence the period of limitation did not 
start running against them. The argument 
is devoid of any substance and must be re- 
Firstly, there is nothing to show 
that any application under Section 18 of 
the Act was ever filed before the Collector 
by any of those respondents. Without that 
application there could be no reference 
under Section 18 of the Act. Secondly, on 
the material on record, to which I have 
already made reference viz., Annexures ‘4’ 
and ‘6’, it is clear that the awardees had 
knowledgé of the award when it was made. 
There is nothing to ‘show that they had no 
knowledge of the award for a period of 
about four years and a half. In my opinion, 
therefore, entertaining . the later reference 
cases by the Court is wholly without juris- 
aa those. references must be quash- 
ed, . > 

8. In the result C. W. J. C. 889 
of 1970 is ‘allowed and Land Reference 
Case Nos. 60, 61, 62/270, 271, 272 of 
1968-69 are quashed. C. W. J. C. 387 of 


.,1970 is allowed and Land Reference Case 


No. 63/273 of 1968/69 is quashed. .C. W 


J. C. 386 of 1970 is allcwed and Land Re- 


ference Case No. 65/275-of 1968/69 is 
quashed. CG. W. J. C. 385 of 1970 is al- 
lowed and Land Reference Case No. -66/ 
276 of 1968/69 is quashed. C. W., J. C. 
384 of 1970 is allowed and Land Reference 
case No. 68/278 of 1968/69 is quashed. 
C. W. J. C. 388 of 1970 is also allowed and 
Land Reference case No. 67/277 of 1968/- 
69 is quashed. It may be mentioned here 
that in regard to Case No. 64/274 of 
1968/69, C. W. J. C. 382 of 1970 is still 
pending. Since that was not ready it has 
not been listed for hearirg with these cases. 
In -the circumstances, we shall make no 
order as to costs in any of the writ appli- 
cations. 
AKBAR HUSSAIN, ].:— 9. I agree. 
References quashed. 


AIR 1972 PATNA 499 (V 59 C 189) 
N. L. UNTWALIA, J. 

Ramgulam Choudhary and others, 
Petitioners v. Nawin Choudhary and others, 
Opposite Party. 

Civil Revn. No, 800 of 1970, D/- 18- 
12-1971, against order of S. P. Sundarka, 
Ma 2nd Court, Monghyr, D/- 5-8- 


Index Note:— (A) Civil P. C. (1908), 
S. 115 — For interference in revision in 
addition to existence of an error in juris- 
diction, the impugned order must be a 
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Ramgulam v. Nawin 


Pat. 499: 


‘case decided’, (Paras 3 & 7} 


Index Note:— (B) Civil P. C. (1908), 
$. 115 — “Case decided” —— Trial Corut’s 
allowing plaintiff to adduce further evi- 
dence after the defendant closed his case 
was not a ‘case decided’ so as could suffer 
interference in revision. 


Brief Note:— (B) Question whether 
an order was a ‘case decided’ depends upon 
whether or not there was an adjudica- 
tion for the purpose of suit or proceeding 
some right or obligation of parties. in con- 
troversy. The order can be revised only 
if there was such an adjudication and suf- 
ferred from jurisdictional error. AIR 1964 
SC 497 and AIR 1970 SC 406, Followed. 

Zz (Paras 6 and 9) 

‘Index Note:— (C). Civil P. C. (1908), 

“S. 115 — ‘Case decided’ — ‘Case’ must be 


. construed in a wider.-sense as- will include 


also decisions at various stages of the suit, 
provided they are adjudications of right or 
obligations of parties for purpose of decid- 
ing: suit or proceeding. AIR 1964 SC 497, 
and AIR 1970 SC 406, Followed. 

; (Paras 4 to 6) 

Index Note:— (D) Civil P. C. (1908), 
S. 115, O: 39, R. 1, O. 26, O. 6, R. 17 
and O. 41, R. 5 — ‘Case decided’ or not 
—- Jilustrations. (X-Ref:— Houses and 
Rents — Bihar Buildings (Lease, Rent and 
Eviction). Control Act (3 .of 1947)). 

Brief Note:—- (D) While orders dur- 
ing pendency of suit in relation to interim 
injunction or appointing a Receiver, an 
order staying the hearing of suit or pro- 


ceedings, order under S. 11-A of the Bihar 


Act (8 of 1947) and an order in regard to 
amendment can be said to be ‘cases decid- 
ed’, the others such as allowing or dis- 
allowing © questions in examination and 
cross-examination, wrong admission of 
documents:in evidence, confirming or set- 
ting aside pleader Commissioners report 
and ordering fresh investigation may not 
be ‘cases decided’ within the. meaning of 
the expression in S. 115. (Obiter). 


(Para 6) 

Cases Referred: | Chronological Paras 

(1971) Civil Appeals Nos. 840 and 
841 of 1971, D/-°5-11-1971, Mana- 

. ging Director (MIG), Hindustan 
Aeronautics Ltd., Balanagar v. Ajit 
Prasad Tarway 

AIR 1971 SC 2324 = .(1970) 2 SCR 
368, D. L. F. Housing and Con- 
struction Co. P. Ltd..v. Sarup Singh 6 


AIR 1970 SC 406 = (1970)-1 SCR 


435, Baldevdas Shivlal v. Filmistan 
Distributors (India) Pvt. Ltd. 
(1966) Civil Revn. No. 1192 of 1966, 
D/- 18-12-1966 (Pat.), Bihar State 
-Board of Religious Trust v. Man- 
mohan Das 
AIR 1964 SC 497 = (1964) 4 SCR 
409, S. S. Khanna v. F. J. Dhillon 
4, 5, 6 
Balbhandra Prasad Singh, Nagendra 
Prasad Singh and Umesh Prasad Singh, 


5, 6 
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for Petitioners; Kailash Rai, Binod Kumar 
Rai and Naresh Kumar Sinha, for Opposite 
' Party. 3 
ORDER :— In Title Suit No. 3 of 
1964, pending in the Court below the 
plaintifts-opposite party in this Civil Re- 
vision application closed their evidence be- 
fore the 4th March, 1970. By that time, 
the defendants-petitioners © had also exa- 
mined, as it appears, all their witnesses, 
but certain documents were filed on the 
4th March as also on the 5th March, 1970. 
On the 4th March, 1970, the planitiffs fil- 
ed a petition for examination of a hand- 
writing expert in support of their case that 
a disputed dociment which had already 
been tendered in evidence did bear the, 
signature of one of. the defendants. In that 
regard, the defendants had already examin- 
-ed an Expert. while. they- were examining. 
their witnesses. - S 
The learned Munsif disposed of that 
petition by his order dated the 5th March, 
1970. This order was passed after record- 
ing that the defendants had closed their 


case when- they had produced and got ex- ` 


hibited all their documents on the 5th 
March, 1970.. He allowed the prayer 
made bythe plaintiffs -stating in- his order 
that the plaintiffs ought ‘to have taken this 


step earlier and the grounds -given by them . 


in their petition dated- the 4th March, 
1970, were not correct. Yet taking the 
-view that it was in the interest of justice 


to do so, he acceeded to their prayer on. 


payment of Rs. 100 as costs to the defen- 
dants. The defendants. have come up iy 
revision to this Court. : ; 
2. Learned counsel for the peti- 
tioners submitted that -the Court below 
has committed an error of jurisdiction in 
allowing the prayer .of the plaintiffs. Fie- 


ference was made to-the procedural law - 


contained in Rule 2 of Order: XVIII of 
the Code of Civil Procedure, hereinafter 
referred to as the “Code”. In reply learn- 
ed counsel for, the opposite‘ party submit- 
ted that the Court had powers under 
Order XVIII, Rule 2 of the Code to allow 
the plaintiffs to adduce further evidence 
or, in any event, the Court had inherent 
power to do so, Reliance was placed upon 
an unreported decision of mine in Bihar 


State Board. of Religious Trust v. Man- 
mohan Das, (Civil Revn, No. 1192 of 
' 1966, decided on 18-19-1966 -(Pat.)). It 


was further strenuously submitted on 
half of the opposite party “that in’ any 
view of the matter, the order in question 
is not a case decided’ within the meaning 
of Section 115 of the Code to give juris- 
diction to this Court to interfere with the 
-order, . ee p 

' 3. In the case of Bihar State Board 
of Religious Trust v. Manmohan Das, Civil 
Revn. No. 1192 of 1966, D/- 13-12-1956 
(Pat.) aforesaid, I had said: 
“Keeping the principle of law thus 
crystallised by the Supreme Court on refer- 
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enunciated 


A.I. R. 


ence to its earlier decision in view, I am 
of the opinion that in certain circumstan- 
ces, although, I must reiterate, these - cir- 
cumstances- will- be few and far between 
the trial Court can allow a party to a suit 
to adduce further evidence at any stage 
of the suit before the judgment is pro- 
nounced, and even after the close of the 
evidence by that party. I must hasten to 
add that such power is not to be lightly 
exercised it has got to be sparingly exer- 
cised under very special circumstances. 
And, one of them: surely would be if the 


„court were satisfied that the party, in spite 


of due: diligence, had no knowledge of 
that evidence when he was closing his evi- 
ence.” Ker 

I should have thought that the order of 
the Court below. perhaps could not be 
supportéd on the basis of ‘the principles 
by me in Civil Revm No. 1192 
of 1966, D/- 13-12-1966 (Pat.). But that 
would have only meant that the order was 
erroneous and a further ` question ` would 
have arisen. as to whether the error com- 
mitted by. the Court below was an error 
in relation to the exercise of its jurisdic- 


. tion. I do not. propose to detain’ myself 


on -this question any longer as I am satis- 
fied that. the impugned order is not ‘a “case 
decided”, and to confer jurisdiction upon 
this Court under Section 115 of the Code, 


‘not only there should be dn ‘error of juris- 


diction in the- impugned or but- the order 
must be-a ‘case decided’ within the mean- 
ing of Section 115. 


4, Numerous cases. of the various 
High Courts have taken different views in 
regard to the interpretation of the expres- 
sion “case decided”. The decisions of the 
Allahabad and .Lahore High Courts had 
taken a narrower view. So did the Rajas- 
than High Court. The other High Courts 
have taken a liberal view. The narrower 
view was canvassed for acceptance of the 
Supreme Court in Major. S. S. Khanna v. 
F. J. Dhillon, AIR 1964 SC 497, but it}. 
was not accepted. Repelling the narrower|’ 
view, Shah, J. (as he then was) said at 
page 501:— j 

“The expression ‘case’ is a word of 
comprehensive import: it includes civil 
proceedings other than suits, and is not 
restricted by anything contained in the 
section to the entirety’ of the proceeding 
in a civil court. To interpret the expres- 
sion ‘case’, as ‘an entire proceeding. only 
and not a part of a proceeding would be 
to impose a restriction upon the exercise 
of powers ‘of .superintendence which the 
jurisdiction to issue writs,.and the super- 
visory jurisdiction: are not subject: and, 
may result in certain: cases in denying re- 
lief to an aggrieved litigant where it is 
most needed, and ‘may--result in the perpe- 
tration: of gross injustice.” 


"5... © A few years later, a question 
arose before the Supreme Court in Baldev- 
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das  Shivlal v. Filmistan Distributors 
(India) Pvt. Ltd., AIR 1970 SC 406 that 
if the expression “case” cid not mean only 
the entire proceeding but also meant a 
part of the proceeding zs held by that 
Court in the case of Mejor S. S. Khanna, 
AIR 1964 SC 497, -then could it lead to 
the conclusion that every interlocutory 
order of the Court, if if suffers from an 
infirmity of error of jurisdiction, should be 
taken to be a case decided so as to clothe 
the High Court with the power of inter- 
ference. The question was answered in 
the negative and Shah, J. (as he then was) 
said at page 410: 


“A ‘case may be said to be decided, 
if the Court adjudicates for the purposes 
of the suit some right or obligation of the 
parties in controversy; every order in the 
suit cannot be regarded as a case decided 
within the meaning of Section 115 of the 
Code of Civil Procedure.” 


6. In the case of S. S. Khanna, 
AIR 1964 SC 497, while keeping the suit 
pending, the trial Court had decided that 
it was not maintainable. The High Court 
interfered with that order and held that 
the suit was maintainable. The argument 
before the Supreme Court for acceptance 
of the narrower view was that when the 
suit was still pending, from the decision 
of the trial Court deciding only one issue 
Civil Revision was not competent as the 
entirety of the matter was not decided and 
hence the order holding that the suit was 
not maintainable was not a case decided. 
As I have already stated, the Supreme 
Court rejected this argument. A converse 
case came before the Supreme Court in 
AIR 1970 SC 406. The objection of the 
plaintiffs to certain questions being put to 
their witness by the defendants had been 
disallowed by the trial Court. The High 
Court interfered -in revision. The Supreme 
Court set aside the order of the High Court 
and laid down a guide line as to what 
should be deemed to be a case decided 
within the meaning of Section 115 of the 
Code. Of course, their Lordships advised- 
ly neither attempted « definition in a 
strait-jacket nor laid down an elaborate 
test, but yet indicated a guide line to be 
applied on the facts of a particular case. 
In that light, it has to ke determined whe- 
ther the order complained against can be 
Isaid to be a case decided. What the 
learned Munsif did in this case was that 
he permitted the plaintiffs to adduce more 
evidence after the close of their case, and 
even after the close of the defendants 
case. For the purpose of the suit he did 
not decide any right or obligation of the 
parties, which rjght or obligation was in 
controversy therein, Even assuming that 
he committed error of jurisdiction in 
allowing the plaintiffs to adduce further 
evidence at that stage of the suit, surely 
he was not adjudicating upon any right or 
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obligation of the parties in controversy. It 
is well known that from the date of insti- 


‘tution of a suit or a proceeding and until 


its conclusion by the trial Court, several 
orders are made from time to time. Some 
of them may be erroneous orders and even 
may smack of errors of jurisdiction. But 
all interlocutory orders, as the Supreme 
Court has pointed out, cannot be taken 
to be a case.decided within the- meaning 
of Section 115 of the Code. A line has 
to be drawn between two types of orders, 
although both of them are made during 
the pendency of the suit or proceeding. 
It has to be noticed whether a particular 
order is an adjudication by the trial Court 
deciding for the purpose of a suit or pro- 
ceeding some right or obligation of the 
parties in controversy, or whether it is an 
order which is not of that kind. In the 
light of the guiding principle laid down 
by the Supreme Court in the case of Bal- 
devdas Shivlal, AIR 1970 SC 406, I may 
endeavour .to give a few examples. to make 
myself clear, as to on which side of the 
line a particular order would lie. J would 
like to. point out that an order in relation 
to interim injunction or appointing a re- 
ceiver, when the case comes to this Court 
after the matter has been decided by the 
lower appellate Court, or an order of stay 
staying the hearing of a suit or proceed- 
ing, or an order made under Section 11-A 
of the Bihar Buildings (Lease, Rent and 
Eviction) Control Act, 1947, and possibly 
an order in relation to amendment of plead- 
ings, could be the types of order in which 
it can be said that the order decides the] 
case as it determines some right or obli- 
gation of the parties in controversy, and 
if there is any error of jurisdiction in that 
order, the High Court may interfere with 
it. ~It is a different matter that in many 
such orders there may not be any error of 
jurisdiction, vide for example D. L. F. 
Housing and Construction Co. (P.) Ltd. v. 
Sarup Singh. AIR 1971 SC 2824 and an 
unreported decision of the Supreme Court 
in Civil Appeals Nos. 840 and 84] of 1971 
[The Managing Director (MIG) Hindustan 
Aeronautics Ltd., Balanagar v. Ajit Prasad 
Tarway], decided on 5-11-1971. Suppos- 
ing the lower appellate Court while vacat- 
ing an order of injunction made by the trial 
Court, and savs so wrongly in the ovinion 
of the High Court. that since the suit was 
not a suit under Order 89, Rule 2 of the 
Code, no order of injunction could be 
made, such an order undoubtedly, in my 
opinion, would be a case decided. and the 
order would be tantamount to a failure to 
exercise jurisdiction also. There are many 
kinds of interlocutory orders, where loosely 
sneaking one may argue that some right or ` 
obligation of the parties in controversy is 
decided therein, but applying the true 


meaning of the principle laid down by the 
Supreme Court in Baldevdas’s case, AIR 
1970 SC 406, one has to notice that there 
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is no such right or obligation of the parties 
decided which can make it a case decide 
to attract the provision of Section 115 of 
the Code. As for example, some question 
in examination or cross-examination is dis- 
allowed, while it ought . to have been 
allowed; some document is wrongly admit- 
ted in evidence, while it cught not to have 
been admitted, a pleader commissioner’s 
report is confirmed or set aside and fur- 
ther investigation ordered; these will be the 
types of interlocutory .orders which to my 
mind cannot be interfered with by the 
High Court within the meaning of Section 
115 of the Code. 


7. In the instant case, learned 
counsel for the petitioners had to concede 
that if some illegality or irregularity would 
have been committed by the trial Court 
in the matter of taking evidence before the 
plaintiffs had closed their case, in view of 
the Supreme Court decision, this could not 
be a case decided within the meaning of 
Section 115 of the Code. I could not 
persuade myself to draw a line of distinc- 
tion between wrongly taking of evidence 
before the close of the plaintiffs’ case ‘and 
allowing them to adduce further evidence 
after the close of the defendants’ case, The 
difference may be in the intensity of the 
error. The latter error may even go _ to 
the extent of being an error of jurisdic- 


tion, if not under clause (a) or (b), but 
under clause (c) of Section 115 of the 
Code. But I am definitely of the view 


that merely because there is an error of 
jurisdiction in a particular order, the order 
cannot come within the meaning of the 
expression “case decided” so as to allow 
the High Court to interfere with it. That 
being so, in my considered judgment, the 
order of the learned Munsif cannot be 
interfered with by me in exercise of my 
revisional powers. 


8. The application in revision, there- 
fore, fails and is dismissed; but in the 
circumstances of the case there will be 
no order as to costs. 


Petition dismissed. 


AIR 1972 PATNA 502 (V 59 C 140) 


S. ANWAR AHMED AND 
B. D. SINGH, JJ. 


Ram Ishwar Singh and another, Peti- 
tioners v. The Patna University through 
the Vice-Chancellor and another, Respon- 
dents. 

‘ Civil Writ Jurisdiction Case No. 889 
of 1972, D/- 30-3-1972. 


GP/HP/D783/72/JRM 


' Ram Ishwar v. Patna University 


ALR. 


Index Note:— (A) Patna University 
Act (3 of 1962), S. 20 (1) (vi) (a) — Sta- 
tutes relating to syndicate cls. 2, 3, 5 — 
Election to fill up vacancies — Vice-Chan- 
cellor’s withdrawal of agenda item on elec- 
tion under S. 20 (1) (vi) (a) in respect of 
vacancies caused on 25-3-72 and 30-38-72 in- 
cluded by Senate meeting of 31-83-72 is cor- 
rect. (X-Ref: — S. 10 (12)). - (Para 6) 


. Brief Note:— (A) Clause 2 -has to 
be read with Cls. 3 and 5 which require 
a gap of at least eleven days between the 
date of the meeting and that of the vacan- 
cy. These clauses being part of the sta- 
tutes cannot be violated. As such that 
item could not form part of the agenda of 
that meeting though it was the next meet- 
ing after the vacancy of 30-83-72 according 
to the dictionary meaning of “next” in the 
clause. (Paras 6 and 7) 


The Vice-Chancellor has a duty under 
S. 10 (12) to ensure the University pro- 
ceedings to be in accordance with the Act 
and the Statutes and as such he was with- 
in his rights to withdraw that item from 
that agenda. (Paras 6 and 8) 


Basu Deva Prasad and Radha Mohan 
Prasad, for Petitioners; | Advocate-General 
and Rash Bihari Singh, for Respondents. 


ORDER :— This .is an application 
under Article 226 of the Constitution of 
India by two members of the Patna Uni- 
versity Syndicate, Ram Ishwar Singh and 
R, A. K. N. Sinha, to quash the notice 
(annexure 5) dated the 7th March, 1972, 
issued by the Registrar of Patna Univer- 
sity. By this notice, item No. 4 of the 
preliminary Senate Agenda issued on 38-3- 
72 for the meeting of the Senate to be 
held on the 8lst March, 1972, was deleted. 


2. According to Section 20 of the 
Patna University Act, 1961 (Bihar Act III 
of 1962) the Senate has also to elect five 
non-teacher members to the Syndicate in 
the manner prescribed by the Statutes. It 
is admitted that three members of the 
Syndicate would cease to be its members 
by efflux of time. The membership of 
petition No. 2, Dr, A. K. Sinha, expires to- 


day, the 30th of March, 1972, whereas _ 
the membership of other two persons, 
Shrimati Krishha Shahi and Syed Nasir 


Haider, expired on the 25th of this month. 
It is also not in dispute that a notice with 
agenda was issued on the 8rd of March, 
1972, under the signature of the Registrar, 
Patna University, wherein item No, 4 re- 
lated to the election of three new non- 
teacher members to the Syndicate, but by 
a subsequent notice (Annexure 5) the part 
of the agenda relating to the election of 
new non-teacher members to the Syndicate 
(item No. 4) was deleted under the signa- 
ture of the Registrar, Patna University, by 
the order of the Vice-Chancellor. The 
petitioners being aggrieved by the deletion 
of item No. 4 from the agenda as original- 
ly notified have come to this Court for 
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issue of a writ of certiorari quashing the 
impugned notice (annexure 5. 

3. A show-cause filed to thir ap- 
plication on behalf of the respondens is 


to the effect that at present the Sen:te is 


short by 59 members and in the opinon of 
the Vice-Chancellor, as there was a large 
number of vacancies, there could not be 
a proper election to the Syndicate. Ac- 
cordingly, the Vice-Chancellor thought it 


proper to delete item No. 4 from the 
agenda. 

© A, Mr. Basudeva Prasad, learned 
counsel for the petitioners, urgec that 


once the agenda had been notified ccntain- 
ing a number of items including item No. 
4, the entire meeting could have been post- 
poned but it would be illegal on the part 
of the Vice-Chancellor to get item No, 4 


of the agenda removed cr expunged and 
still hold the meeting. 
5. The submission of the learned 


Advocate-General was that as a mater of 
fact item No. 4 was wrongly includel in 
the agenda of Srd March, 1972, and when 


the mistake was discovered the Vice—Chan-.-- 


cellor was well within his rights to have 
this item deleted from the agenda. In 
support of their respective conteations, 
learned counsel for the parties placel be- 
fore us the relevant sections of the Patna 
University Act and the clauses of the Sta- 
tutes. Section 16 of the Act relates -o the 
_ Senate and its various sub-clauses lay down 
the qualifications for persons who could be 
elected as members of the Senate. Clause 
13 of the Statutes framed under Section 
16 of the Act runs as follows:— 

“18. Reporting of vacancies by Regis- 


trar:—- 

(1) The Registrar shall report © the 
Vice-Chancellor every vacancy which is 
likely to occur or which has occurred in 
the office of a representative or nominated 
member, 

(2) Such report shall be made— 

(a) in the case of a vacancy which 
will occur by efflux of time, not lese than 
six weeks before the date on whick such 
a vacancy is likely to occur; 

(b) in the case of a vacancy Decur- 
ring otherwise than by efflux of tims, as 
goon as possible after the vacancy has 
occurred.” 
 §$ub-clause (1) of Clause 18 0° the 
Statutes, as quoted above, deals with the 
vacancies and the power of the Rewistrar 
to make report with regard to them. While 
sub-clause (2) (a) lays down that if a va- 
eancy is going to happen in future by 
efflux of time, the Registrar should report 
the same to the Vice-Chancellor at least 


six weeks before the date on whicL: such 


a vacancy would occur, sub-clause 2) (b) 
is to the effect that if the vacancy is not 
caused by efflux of time, the matter should 
be reported to the  Vice-Chanceller as 
soon as possible after the vacancr has 
sccurred. 


Ram Ishwar v. Patna University 


[Prs. 2-6] Pat. 503° 


By clause 14 of the Statutes, the Vice- 
Chancellor has been authorised .to take 
necessary steps to ensure that the vacancy 
whether it has already occurred or is about 
to occur is duly filled. These clauses 
speak of. two kinds of vacancies, one, by 
efflux of time, i.e. where a member of the 
Senate has completed three years from the 
date of his election, in which case the Re- 
gistrar has to inform the Vice-Chancellor 
six weeks prior to the date on which the 
vacancy is to take place; and in other 
cases a report is to be made by the Regis- 
trar after the vacancy has occurred, i.e. 
in case a member of the Senate dies or re- 
signs, it will be for the Registrar to in- 
form the Vice-Chancellor as soon as pos- 
sible after the vacancy has occurred. 


6. Our attention was also drawn 
to clause 2 of the Statutes “Relating to the 
Syndicate in accordance with Clause (vi) 
(a), Section 20 of the Patna University 
Act, 1961”. Section 20 of the Act deals 
with the Syndicate. Clause (vi) (a) of sub- 
section {1) of Section 20 lays down that 
five non-teacher members shall be elected 
from and by the members of the Senate in 
the manner prescribed by the Statutes. 
Clause 2 of the Statutes relating to Syndi- 
cate made in accordance with clause (vi) 
(a) of Section 20 says that whenever a 
vacancy occurs either by efflux of time or 
due to any other cause‘an election to fill 
up the vacancy shall be held at the next 
meeting of the Senate, either ordinarv or 
special. Thus, Clause 2 differs from Clau- . 
ses 18 and 14 which relate to Senate, and 
to which reference has been made earlier, 
in this respect that while Clauses 18 and 
14 give different time for report being 
made to the Vice-Chancellor in a case in 
which the vacaney is to occur by efflux 
of time and where it happens otherwise 
than by efflux of time, but Clause 2 makes 
no such distinction and lays down that 
whenever a vacancy. occurs either by efflux 
of time or due to any other ‘cause (death 
or resignation), the election to fill up the 
vacancy shall be held at the next meeting 
of the Senate. 


It is admitted that in the present case 
we are concerned with the filling up of 
vacancy in the Syndicate. Learned Advo- 
cate General emphasised the fact that if 
clause 2 is given its plain meaning it can 
only mean that unless a vacancy has actu- 
ally occurred, no steps can be taken to 
fill it up. According to him, the vacancy 
in the present case occurred on the 25th 
and on the 80th of March, 1972. There- 
fore, steps for filling up the vacancy could ` 
have only been taken after the 25th or 
30th of March, 1972, and not earlier, and 
thus item No. 4 was wrongly included in 
the agenda dated the 8rd March, 1972. 
When this fact came to the knowledge off 
the Vice-Chancellor, he having been em- 
powered under sub-section (12) of Section 
10 of the Act was duty bound to correct 
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the mistake and this he has done by delet- 
ing item No. 4 as per annexure 5 


It seems to us that the interpretation 
put by learned Advocate-General on clause 
2 is correct. Clause 2 has to be read 
along with Clauses 3 and 5 of the Statu- 
tes. Clause 3 lays down that at least 


“ seven days prior to the meeting at’ which 


an election is to be held, the names of 
candidates duly proposed and seconded by 


qualified electors should be submitted in . 


writing to the Registrar; and when this is 
done, the Registrar (according to Clause 5) 
has to circulate the names of all such can- 
didates to each member of, the Senate at 
least four clear days before the meeting. 


_ These two clauses (Clauses 3 and 5) taken. 


together require that there should be at 
least a. gap of eleven days between the 
date of the: meeting and the date on which 
the vacancy occurred. Clauses 2, 8 and 5 
form part of the Statutes and cannot be 


violated. As a matter of- fact, item No, 4. 


should not have formed part. of the notice 


(annexure 1) and the Vice-Chancellor was 


well within his rights to remove it from 
annexure 1. 


if Stress 
counsel for the petitioners on the words 
“at the next meeting of the Senate” occur- 
Ting in Clause 2 of the Statutes (relating 
to the Syndicate) framed under, Section 20 
of the Patna University Act, 1961. ~ 
cording to learned counsel, the meeting 
fixed for the 31st of March, 1972, was the 
next, meeting. This is so according to the 
dictionary meaning of the word “next”, 
but according to the interpretation put by 


us on Clause 2 read along with Clauses 8, 


and 5 of- the Statites, item No. 4 could 
not form part of the agenda of the meet- 


jing to be held on the 31st of March, 1972, - 


“for election of members to the Syndicate. 


- 8. Mr. Basudeva Prasad also con- 
tended that once notice was issued to the 
members it could. not be withdrawn unless 
all the existing members of the Senate con- 
sented thereto. Even assuming that as a 
general proposition of law the submission 


of learned counsel is correct, in view of. 


the interpretation which we have put to 
Clause 2, the Vice-Chancellor had a duty 
cast upon him as laid down in Section 10 
(12) of the Patna University Act, 1961, to 


see that the proceedings of the University 
with the 


were carried on in accordance 
provisions of the Act, the Statutes etc. 


9. In the result, there is no merit 
in’the application; it is accordingly dis- 


missed, There will be no order as to 
costs. 


Petition dismissed. 


$ : 
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- hats, 
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AIR 1972 PATNA 504 (V 59 C 14i) 

N. L. UNTWALIA AND S. AKBAR 
©, HUSAIN, Jj. a 
- Md. Shibli, Petitioner v. The State of 

Bihar and others, Respondents. 

-Civil Writ Jurisdiction Case No. 750 

of 1972, D/- 24-7-1972., bo 
Index Note:— (A) Bihar Land Re- 
forms Act (380 of 1950), S. 7-C — Where 
no portion of the land over which the 
Mela is held was saved to the ex-inter= 
mediary under Ss. 5, 6 or 7 of the Act, hẹ 
is not entitled to ‘claim any preference. in 
the matter of settlement of the Mela. ATR 
1958 Pat 31, Ref. _ (Para 4): 
Index Note:—.(B) Bihar Land. Re- 


forms Act (80 of 1950), S. 7-C — If the 


Mela was held on land which was yaiyati. 
even before the date of vesting, neither 
the land nor the Mela vested and no ques- 
tion of settlement of such a Mela by. the 
Govt. or giving any preference to the ex- 


intermediary, would arise. (Para 4} 
Cases Referred: Chronological Paras, 
AIR 1958 Pat 81 = 1957 BLJR 


590, Rameshwar Pratap . Narain © 
Singh +v. Collector of Champaran. . 4 


Bindeshwari Prasad Sinha* and Arun 
Bihari Mathur, for Petitioner; Uddy Sinha 
and Mani Lal, for Respondents. ~ 

ORDER :— The petitioner claiming 
to be an _ ex-intermediary of village Keko: 
bearing tauzi No. 1862 in the district of 
Gaya filed this application to challenge the 
settlement of the mela made by the res- 
pondents 1 to 5 with respondent No. 6; 
The name of the mela is ‘Ghazi Mian Ke 
Mela’. The petitioners case is that since- 
he was an ex-intermediary, he had a pre- 
ferential right for the settlement of the 
mela if he accepted the terms cffered by 
the authorities. Terms offered “by the au- 
thorities were accepted in the past and 
for the year 1972-78 the settlement - was. 
made with the Mukhiya of the Gram Pan- 
chayat ignoring “the claim. of the peti- 
tioner. > t's sé 

It is not necessary to go to the 
other facts of the case in any detail because 
this writ application is going to fail on 
one ground only. In paragraph 8 of thé 
counter-affidavit filed on behalf of the: 
State, it is said that Sections 7-A, 7-B and! 
7-C of the Bihar Land Reforms Act, 1950 
(hereinafter called ‘the Act’) refer only to 
bazar and melas which were held 
by the ex-intermediaries on lands deemed - 
to be settled with them under Section 5,- 
6 or 7 of the Act. Hf, therefore, any hat. 
bazar or mela is held on lands in respect 
of which the ex-intermediary will not be. 
deemed to be an occupancy raiyat under 
any of the three sections aforesaid, the 
provisions contained in Section 7-C` wil? 
not apply. The statement of fact in para- 
graph 3 of the counter-affidavit is— hn 
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“No portion of the lard over which 
the mela is held as described in para 3 of 
the petition of Shri Md. Suxibli is held by 


Shri Md. Shibli as an occupancy raiyat 
after vesting of the Zamindaris.” iz 
3. An affidavit in reply has been 


fled by the petitioner today. The state- 
ments in paragraph 3 of the counter-affida- 
vit are replied in paragraph 5 of the affi- 
davit in reply and the said reply runs as 
follows:— 


“That the letter mentooned in para- 
graph No. 8 of the counter-affidavit has 
no relevance in this case. There is no 
question of pre-emption.” 

It is, therefore, clear that the statement of 
fact made in paragraph 3 of the counter- 
affidavit that the mela in question is not 
held on any piece of land of which the 
petitidner is a raiyat has not been denied 
in the affidavit in reply. Furthermore, a 
counter-affidavit has been filed today on 
behalf of respondent No. 6 and in this 
counter-afidavit statement is, that the mèla 
was held on gairmazarua land. It is, there- 
fore, claimed that the petitioner is merely. 
an ex-intermediary of the estate | which 
vested in the State of Bihar under the Act. 
He does not claim to be a raiyat of any 
of the plots over which the mela in ques- 
tion is held. In such a situation, the ques- 
tion for determination is, is the petitioner 
entitled to any preference in the matter of 
settlement of the mela in accordance with 
Section 7-C of the Act or Rule 7-P of the 
Bihar Land Reforms Rules, 1951 (herein- 
after called ‘the Rules)? Learned counsel 
for the petitioner submitted that even so, 
the petitioner is entitled to a preference. 


4, Even before the introduction 
of Sections 7-A, 7-B and 7-C in the Act 
by the Bihar Act 16 of 1959 there was no 
dispute that if a mela was held on a gair- 
mazarua parti land which was neither a 
homestead within the meaning of Section 5 
nor a land in khas possession of the ex- 
intermediary within the mieaning of Section 
6 or a land which was settled with the ex- 
intermediary under Section 7, such a mela 
did vest in the State of Bihar on the vest- 
ing of the Zamindari interest because the 
land over which such a mela was held 
did vest in the State. Disputes arose and 


decisions were given in cases whether the ` 


land over which the mela was held was 
settled or deemed to have been settled 
with the ex-intermediary under Section 5, 
6 or 7. This Court took the view that if 
the mela was held on such a piece of land 
it did not vest in the State of Bihar, vide 
Rameshwar Pratap Narcin Singh v. Collec- 
tor of Champaran, AIR 1958 Pat 31. That 
led to the introduction of Sections 7-A, 
7-B and 7-C in the Ast. The purport of 
the law engrafted in those three sections 
is that the mela held on pieces of land 
which are deemed to have been settled 
with the ex-intermediary under Section 5, 


~ 


Bijay Kumar v. U. P. S. Commission 


. tampered with — 


Pat. 505 


6 or 7 also vests in the State. But in that 
event, a preference is given to the ex-inter- 
mediary to have the settlement of the, 
mela in accordance with the rules. On his} 
refusal a preference is -given. to the Gram} 
Panchayat or to the ‘Co-operative Society.} 
But if it is not a mela held on a piece off 
land which is settled or deemed to have 
been settled with the  ex-intermediary|. 
under any of the three sections, namely,}, 
5, 6 and 7, then there is no question of 
giving preference to an _ ex-intermediary|' 
merely because he happens .to be an ex-|. 
intermediary of the Zamindari within" 
which the mela was held. -. i 

The position of law is very clear that 
if the land and the mela both vested in 
the State, question of giving preference to: 
the ex-intermediary does not arise. If the,, 
mela was held on a piece of land which} 
was a raiyati even before the date of vest- 
ing then also it is well settled by now|’ 
that neither the land vested nor the mela 
vested. Question of settlement of such af 
mela by the State does not arise and con- 
sequently there is no question of giving} 
any preference. to the ex-intermediary. 
Such a preference has been directed to be 
given to the ex-intermediary only in those) - 
cases where the ‘land does not vest or in 
view of the recent decision of the Supreme}: 
Court to be more accurate where a new)’ 
statutory title of the | ex-intermediary is 
created in the land and thus it is saved to 
him, but the mela vests under Section 7-B 
of the Act. Then and then only Rule 7-P 
of the Rules is attracted otherwise not. 
Here on the facts which seem to be ad- 
mitted, as there -is no statement to the 
contrary even in the writ application, no 
portion of the land over which the mela! 
in question is held was saved to the peti-| 
tioner under Section 5, 6 or 7 and _ that}, 
being so, he is not entitled to claim anyf 
preference in the matter of settlement of" 
the mela. 

5. For the reasons, given above, 
this writ application fails and is dismissed, 
but in the circumstances, there will be no 
order as to costs. 

Application dismissed. 


AIR 1972 PATNA 505 (V 59 C 142) 
U. N. SINHA, C. J. AND AKBAR 
HUSAIN, J. 


Bijay Kumar Mallick, Petitioner v. 
Union Public Service Commission and 
another, Respondents. 

Civil Writ Jurisdiction Case No. 1487. 
of 1970, D/- 26-4-1972. 

Constitution of India, Art. 226 —. 
Petitioner submitting H.S.E. Certificate to 
Union Public Service Commission — Cur- 
sory look indicating that date of birth was 
High Court will not 
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anterfere with Commissions order that 
-document was fabricated. 

ere even a cursory look at the 


Higher Secondary Examination Certificate 
submitted by the petitioner to the Union 
` Public Service Commission indicated that 
the date of birth had been tampered with, 
the High Court under Art. 226, held, will 
mot interfere with the Commissions order 
under R. 15 of the Rules for the Competi- 
tive Examination of the Ministry of Home 
Affairs dated 4-3-1967, holding that the 
petitioner had submitted a fabricated docu- 
ment, (Para 3) 


J. C. Sinha, Anish Chandra Sinha and 
.Binod Kumar . Kanth, for Petitioner; Tara- 
kant Jha and Debeshwar Jha, for Respon- 


dents. 

ORDER:— The petitioner- has filed 
this application under Articles 226 and 227 
of the Constitution of India, praying that 
the order contained in Annexure l be 
‘quashed by a writ of certiorari. The fur- 
ther prayer of the petitioner is that a writ 
in the nature of mandamus may be issued 
restraining the respondents from giving 
effect to the said order. Annexure 1 is 
an order passed by the 
Union Public Service Commission, on the 
llth May, 1970, stating, in effect, that the 
‘Commission had decided to debar the peti- 
tioner from all their examinations and 
selections for a period of five years with 
effect from May, . 1970, The peti- 
tioners candidature for the Indian Ad- 
ministrative Service etc, examination of 
1968 and 1969 was also cancelled. This 
‘order was passed in pursuance of Rule 15 
-of the Rules for competitive examination 
of the Ministry of Home Affairs, dated the 
Eas March, 1967. Rule 15 is quoted be- 
low:— 
“A candidate who is or has been dec- 
lared by the Commission guilty of imper- 
sonation or of submitting fabricated docu- 
ments or .documents which have been tam- 
pered with or of making statements which 
‘are incorrect or false or of suppressing 
‘material information or otherwise resorting 
to any other irregular or improper means 
for obtaining admission to the examination, 
‘or of using or attempting to use unfair 
means in the examination hall or of mis- 
‘behaviour in the examination hall, may, in 
addition to rendering himself liable to cri- 
minal prosecution,— 

(a) be debarred permanently or for a 
‘specified period:— 

- (i) by the Commission, from admission 
to any examination or appearance at any 
interview held by the Commission for 
selection of candidates; and 


(ii) by the Central Government from 
employment under them; 
(b) be liable to disciplinary action 


ander the appropriate rules, if he is already 
in service under Government.” 

2. The relevant facts may be stat- 
ed thus: The petitioner had passed his 
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` 1966”. 


Under-Secretary, 


~unable to accept. 


- submitted his reply denying 


A. I. R. 


Higher Secondary Examination in the year 
1961 and his date of birth recorded -in the 
certificate of this examination is 2lst De- 
cember, 1949. a 

According- to the petitioner, his date of 
birth was 21st July, 1947, and he had 
detected the wrong entry, mentioned 
above, “after doing his M.A. in the year 
It appears that the petitioner had 
sat- for Indian Administrative Service Exa- 
mination in October, 1967, but he failed 
to qualify. “The petitioner had, thereaiter, 
sat for the same examination in 1968 also, 
but he was unsuccessful again. It is stat- 


“ed in the writ application that candidates 


not qualifying at the written test are sent 
their mark-sheets forthwith and not having 
received his mark-sheet, the petitioner 
wrcte to the Secretary, Union Public Ser- 
vice Commission, in April, 1969, as to 
why his mark-shest had not been sent to 
him. In reply, the Commission wrote to 
the petitioner that his case was under con- 
sideration. For the next examination to 
be held in October, 1969, the petitioner 
had been given a provisional admit. card 
and he appeared in that examination again 
in The result was published in 
February, 1970 and the petitioners name 
appeared in the provisional list of success- 
ful candidates. The petitioner was waiting 
to be called for his interview for the per- 
- sonality test, but when he was not called, 
he sent two telegrams to the Commission 
enquiring about the matter. Thereafter, 
the petitioner got a letter dated the 68th 
April, 1970, from the Union Public Ser- 
vice Commission, a copy of which has 
been given as Annexure 9. In this letter, 
the ~vetitioner was informed that the origi- 
nal Higher Secondary Examination ‘certifi- 
cate, dated the 30th March, 1962, that he 
had supplied, contained an alteration with 
respect to his date of birth. It is men- 
tioned in Annexure. 9 that the petitioners 
date of birth was 21st December, : 1949 
and was not what now appeared on the 
certificate, namely “2lst September, 1947.” 
The original certificate (mentioned this 
date in Hindi). Many other details were 
mentioned in this Annexure, including the 
fact that the petitioners correct date .of 
birth, as recorded in the Admission Regis- 
ter cf Harawatganj Higher Secondary 
School, Gangatganj, from which he had 
migrated, was 2lst December 1949. It 
was alleged in this Annexure that the peti- 
tioner had furnished false particulars with 
regard to his date of birth in his applica- 
‘tion for admission to the Indian Adminis- 
trative Service etc. Examination and he 
had submitted a false document showing 
a date of birth which the’ authorities were 
The petitioner was ask- 
ed to show cause why action should not 
be taken against him under Rule 15 of the 


Rules, quoted above. The petitioner had 
the charges 
levelled against him, but Annexure 1 fol- 


f 


lowed, by which the petitioner was held 
to have tampered with the date of birth 
mentioned in the certificate of passing the 
Higher Secondary Examination, > Thus, the 
petitioner has come to this Court, comtend- 
ing that the order incorporated in Anne- 
xure 1 ought to be quashed. 


3. The learned counsel for the 
petitioner fairly conceded that if the certi- 
ficate given on the 30th March, 1962 did 
not indicate, on the face of it, that it had 
been tampered with, other relevant con- 
tentions will appear in the case, but, if by 
merely a look at this dozument any reason- 
able person can conclude that the docu- 
ment has been tampered with at the place 
where the date of birth has been mention- 
ed, then no other question will arisz. In 
such circumstances, we called upor Sri 
Tarakant Jha, Standing Counsel No. 2, to 
produce the certificate which we learnt 
was in his possession, aad we have ooked 
into the document and Sri J. C. SinLa has 
also looked into it thcroughly. Even a 
cursory look at the certificate makes it 
clear that the month and the year with 
respect to the date of birth have been 
tampered with. No doubt, the month 
reads now as “Sember”’, but it is clea that 
something has been erased in between the 
date 21st and the word “Sember’. Then, 
in the year, it is clear that the last figure, 
which now reads as seven in Hiadi, is 
something which has keen  superiraposed 
after erasing what was there before. The 
only conclusion that can be drawn from 
the month, which reads now as -“Semnber’, 
is that it must have bzen “December”, as 
the expression “Sember”’ is mearngless 
and, according to the petitioner, he was 
born in the month of July. Therefore, 
even if it is possible for this Cowt to 
superimpose its opinion as to whethzr the 
writ petitioner had sukmitted a fabcicated 
document or not, when the Public Service 
Commission is of the view that he had, 
the conclusion must be that the pevitioner 
had submitted a document which had been 
tampered with in relevant partculars. 
Therefore, it is not possible to irterfere 
with the order contained in Annezure 1 
and, as a matter of fact, in view of the 
visual inspection of the certificate. the 
learned counsel for the petitioner could not 
advance any other argument. The result 
is that this writ application must feil and 
it is dismissed. This is also a fit case in 
which the writ application must be Jismis- 
sed with costs and to indicate tkat the 
writ application has failed, we impose a 
token cost against the petitioner amount- 
ing to Rs. 10/-. 


Application dismissed. 
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AIR 1972 PATNA 507 (V 59 C 143) 


N. L. UNTWALIA AND 
AKBAR HUSSAIN, JJ. 


Hiralal Agrawal and others, Petitioners 
v. The State of Bihar and others, Respon- 
dents. 


Civil Writ Jurisdiction Case No. 349 
of 1970, D/- 25-5-1972. 


Partnership Act- (1932), Secs, 58 and 
59 — All the requirements being satisfied, 
registration could not be refused on the 
ground that a firm of the same name had 
already been registered. ‘ (Para 3) 


K. N. Jain and G. C. Bharuka, for Peti- 
tioners; T. K. Jha, for Respondents. 


ORDER:— According to the peti- 
tioner’ case in the writ application, peti- 
tioners 1 and 2 started carrying on a part- 
nership business in the fiim name “Hind 
Traders”, petitioner No. 3. Under Sec. 58 
of the Indian Partnership -Act, 1982 (Cen- 
tral Act IX of 1932), hereinafter called the 
Act, they applied to the Registrar of Firms 
for registration of their firm. A copy of this 
application dated 1-9-69 is Annexure ‘2’. 
The Registrar of Firms, respondent No. 2, 
has refused to register the firm and, the 
order has been intimated to the petitioners 
in letter dated the 19th January, 1970, a 
copy of which is Annexure 3 to the writ 
application. The only reason for not regis- 
tering the firm is that a firm of the name 
of Hind Traders had already been register- 
ed. The petitioners have come to this Court 
for the quashing of the order contained in 
Annexure 8 and for a direction to the Regis- 
trar of Firms to register their firm. 


2. The only question which falls 
for our decision in this case is whether res- 
pondent No. 2 had the power to refuse re- 
peueton of the firm on the ground he has 

one. 


3. Section 58 of the Act reads as 
follows: 

“(1) The registration of a firm may be 
effected at any time by sending by post or 
delivering to the Registrar of the area in 
which any place of business of the firm is 
situated or proposed to be situated, a state- 
ment in the prescribed form and accom- 
panied by the prescribed fee, stating. 

‘ (a) the firm name, 

(b) The place or 
business of the firm, 

(c) the names of any other places 
where the firm carries on business, 

{d) the date when each partner joined 
rm, . 

(e) the names in full and permanent 
addresses of the partners, and 

(f) the duration of the firm. 

The statement shall be signed by all 
the partners, or -by their agents specially 
authorised in this behalf. 
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(2) Each person signing ‘the statement 
shall also verify ‘it in the manner prescrib- 


(3) A firm name shall not contain any 


of the following words, namely:— 


‘Crown’, ‘Emperor, ‘Empress, Em- 


pire’, ‘Imperial’, ‘King’, ‘Queen’, ‘Royal’, or . 


words expressing or implying the sanction, 
approval or patronage, of ....... +> except 
when the State Government signifies its 
consent to the use of such words as part 
of the firm name by order in writing.” 
Section 59 says— 

> “When the Registrar is 
the provisions of Section 58 have been duly 
complied with, he shall record an entry of 
the statement in a register called the Regis- 
ter of Firms and shall file the statement.” 
The application for registration is to be fil- 
ed in torm I according to Rule 3 of the 


Bihar and’ Orissa Partnership Rules, 1938. . 


In the form the applicants are not required 
to state any other particular except those 
mentioned in Section 58:of the Act. If the 
.japplication is in form and the provisions of 
Section 58 have been complied with then 
a duty is cast upon the Registrar under Sec- 
tion 59 to record an entry of the statement 
in a register called the Register of Firms. 
. {On such recording of the statement, the firm 
[stands registered. There are no words 
either in the Act or the Rules to clothe the 
Registrar either expressly or by necessary 
implication with the power to refuse regis- 
`~ {tration of a firm on the ground that a firm 
jof the same name or an approaching one 
had already been registered. In this con- 
nection, a comparison would be pertinent 
with Section 20 of the . Companies Act, 

1956. The said section provides— 
' “(1) No company shall be registered 


by a name which, in the opinion of the 


Central Government, is undesirable. 


(2) Without prejudice to the generality 
of the foregoing power, a name which is 
identical with, or too nearly resembles, the 
name by which a company in existence has 
been previously. registered, may be deemed 
to be undesirable 
ment within the meaning of sub-section (1).” 
It seems to us that a similar provision ought 
to have been there in the Partnership Act 
so that third parties dealing with a partner. 
ship firm may not be under a confusion. 
But the difficulty is that neither there is a 
provision in the Act to say that partners 
cannot carry on a business in an- identical 
or a similar firm name if some other per- 


sons are carrying on business in that name’ 


nor is there’ any provision enabling the 
Registrar to refuse registration on such 


jground. That being so, there is no escape. 


from the position that the refusal by the 
{Registrar of Firms, respondent No. 2; to 
jregister the firm of petitioners 1 and 2 is 
illegal. . 


l 4, The writ a plication is accord- 
ingly allowed, the order dated 19-1-70 of 
respondent No. 2 contained in Annexure 8 


Bishwanath v. State of Bihar 


satisfied that 


y the Central Govern: 


% 


A. I. R. 


is set aside and he is directed to register 
the partnership firm named Hind Traders, 
petitioner No. 3, in which the partners are 
petitioners: 1 and 2. There will be no 
order as to cost. l 

Petition allowed. 
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U. N. SINHA, C. J. AND - 
AKBAR HUSSAIN, J. 


Bishwanath Mishra and another, Peti- 
tioners v. The State of Bihar and others, 
Respondents. 

Civil Writ Jurisdiction Case No. 345 
of 1971, D/- 3-5-1972.. 

Index Note: — Bihar Private . Forests 
Act (9 of 1948), Sec. 27 — Revision — 
Earlier mutation proceedings and another 
case confirming cultivating pessession of 
petitioners claiming as raiyats cannot be ig- 
nored while determining their claim. — 
(Para 2) 

S. K. Mazumdar, for Petitioners; S. K. 
Jha, Govt. Pleader No. 1, for Respondents. 


ORDER:— The petitioners have fled 
this application under Articles 226 and 227 
of the Constitution of India, praying that 
the respondents be prevented frora interfer- 
ing with the possession of certain lands of | 
the petitioners mentioned in the writ ap- 
plication, They have also praved for a 
writ of certiorari for quashing an order 
passed on the 4th March, 1971 (Annexure 4) 
by the Commissioner of Chotanagpore Divi- 
sion. <A ‘counter-affidavit has been filed on 
behalf- of the State of Bihar, supporting 
the stand taken by the respondents based 
on the order passed by the Commissioner 
mentioned above. As we propose to remand 
the case to the Commissioner under the 
powers conferred under Article 227 of the 
Constitution of India, we do not propose to ` 
give all the details which have Seen men- 
tioned in the writ application and the coun- 
ter-affidavit. 

; The facts sufficient for the pre- 
sent order of the Court are as follows. Peti- 
tioner No. 1 claimed 2.45 acres of land out 
of Plot No. 221 khata No. 48 of village 
Likuiya as his raiyati land by virtue of a 
Hukumnama dated the 20th September, 
1989, which had purported to settle- this 
land to him by the Manager, Ramgarh Court 
of Wards Estate. Petitioner No, 2 claimed 
2.92 acres of land in the same plot by vir- 
tue of a purchase made by him dated the 
24th February, 1969, .from ore Srimati 
Bihans Kueri, who was said to have been 
the raiyat of this land. According to the 
petitioners, they were in cultivating posses- 
sion of the land as raiyats and were paying 
rent to the ex-landlord and they had paid 
rent to the. State Government after vesting 
of the intermediary’s interest under the 
Bihar Land Reforms Act. 
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According to petitioner No. 1, taere 
was a mutation case No. 29/VII/1962-63, 
in which this petitioner had been found to 
be in cultivating possession of the dispated 
land and mutation of his name had been 
allowed by an. order passed on the 10th 
According to petitoner 
No. 2, there was a case No. 1 of 1966-67, 
in which an Amin had been deputed to 
locate the land claimed by him in Plot No. 
221 and, ultimately, this petitioners pos- 
session was accepted. In such circumstan- 
ces, the petitioners filed applications b2fore 
the Forest Settlement Oficer, Hazaribagh, 
for exclusion of the disputed land in Plot 
No. 221, and by order dated the 11th March, 
1966 (Annexure 2) the petitioners’ c.aims 
were rejected by the officer, An appea. was 
carried to the Court of Appeal, ani by 
order passed on the 18th November, 1967 
(Annexure 8) the Additional Collsctor, 
Hazaribagh, allowed the petitioners’ appeal 


and set aside the Forest Settlement Officer’s. 


order. The lands claimec by the petitioners 
were ordered to be released. 


Then, a revisional application was filed 
by the State ‘of Bibar through the Divi- 
sional Forest Officer, East Division, before 
the Commissioner of the Division aml by 
the impugned order (Annexure 4) the revi- 
sional application had succeeded. The learn- 
ed Commissioner of the Division has refer- 
red to mast of the documents on reco-d in- 
cluding the Hukumnama, the sale deed and 
the rent receipts, but came to the conclu- 
sion that the supporting evidence of physi- 
cal possession of the present petitioners 
was absent, According to the learned Zoun- 
sel for the petitioners, the revisional court 
has not taken into consideration the fact 
that in Mutation Case No. 29/VII/1962-63 
the possession of petitioner No. 1 had been 
accepted, with the result that this peti- 
tioner had been mutated with respect to 
2.45 acres of land in 1962, claimed by 
him. Learned Counsel has drawn cur at- 
tention to a statement occurring in tne ap- 
pellate order ` (Annexure 8), which stated 
that the Anchal Adhikari had also found 
that there was no objection to the mutation 
of the petitioners’ name in 1962. The learn- 
ed Counsel has also urged that the revi- 
sional order had made no reference to the 
case of petitioner No. 2 of 1966-67, mextioned 
earlier. to which reference was made by 
a Additional Collector in his appellate 
order, 


It is, therefore, contended that the 
revisional order is vitiated by errors appa- 
rent on the face of record and that the learn- 
ed Commissioner of the Division shculd be 
asked to reconsider the case on all th mate- 
rials on record. The contention of the learn- 
ed Counsel for the respondents is more or 
less to the effect, that, the learnec Com- 
missioner had really considered all materials 
on record. On hearing the learned Zounsel 
we: are satisfied that this is a fit case where 
the learned Commissioner of the Division 
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should be asked to reconsider the’ case on 
all the materials on record. The impcrt- 
ance of the mutation case of petitioner No. 
l and Case No. 1 of 1966-67 of petitioner 
No. 2 cannot altogether be ignored and, 
therefore, over and above other materials 
on record, these two matters must now be 
dealt with by the learned Commissioner in 
their proper perspective. We propose to 
note another argument urged by the learned 
Counsel for the petitioners, without decid- 
ing it at present. In paragraph 14 of the 
present writ Deen in ground No. I, 
the petitioners have taken a ground that the 
learned Commissioner had no jurisdiction to 
entertain the revisional application. In para- 
graph 19 of the writ application it has been 
mentioned that the petitioners had filed an 
application before the Commissioner re- 
questing him not to hear the revision until 
the disposal- of Civil Writ Jurisdiction Case 
No, 307 of 1969 by the High Court. We 
are informed by the learned Counsel for 


the State that Civil Writ Jurisdiction Case 
No. 307 of 1969 has been disposed of by 
this Court on 8rd May, 1971. 


Therefore, if the petitioners raise the.. 
question of jurisdiction of the learned Com- 
missioner again, the matter will have to be 
dealt with in accordance with law. Refer- 
ence may be made to Section 28 (3) of the 
Bihar Private Forests Act, 1947, which 
states that the order passed on appeal shall, 
subject only to revision by the authority ap- 
pointed by the State Government in that 
behalf, be final. The question as to whether 
the Commissioner of the Division had been 
really appointed as the revisional authority 
by the State Government will have to be 
taken into consideration also. Therefore, 
we set aside the order incorporated in An- 
nexure 4 and remand the case to the Jearn- 
ed Commissioner of the Chotanagpore Divi- 
sion for hearing the revisional application 
according to the directions contained in this 
judgment and in accordance with law. 

3. The writ application is, there- 
fore, allowed, but, in the circumstances, 
there will be no order for costs. 

Petition allowed. 
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U. N. SINHA, C. J. AND 
AKBAR HUSSAIN, J. 

Uday Kumar Sinha, Petitioner v. The 
State Board of Technical Education, 
Patna and others, Respondents, 

_ Civil Writ Jurisdiction Case No. 1790 
of 1970, D/- 1-7-1971. 

_ Constitution of India, Article 226 — 
Jurisdiction — An order passed in excess of 
jurisdiction is liable to be quashed. : 

` (Para 1) 


Where the State Board of Technical 
Education authorised to take disciplinary 
action for mal-practices in examinations con- 
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ducted by it punishes a candidate for the 
use of general mal-practice for getting un- 
due advantage at the Board Examination 
and the event for which he is punished is 
not any malpractice.in any examination, the 
Board acts in excess of its powers. 

° i Para 1) 


( 

Man Mohan and Chandra Shekhar, for 
Petitioner; Standing Counsel, for Respon- 
dent No. 1 ha 

U. N. SINHA, C. J.:—~ The petitioner 
has applied under Articles 226-and 227 of 
the Constitution of India for quashing an 
order, dated the 10th September, 1970, pass- 
ed by the State Board of Technical Edu- 
cation, Bihar, Patna,.under the Department 
of Industries and: Technical Education. <A 


. copy of the order has been given as An- 


nexure 7. By :this order, the Board decid- 
ed that the petitioner had been-found guilty 
of using cal practices during the 1969 An- 
nual examination of Diploma of Engineer- 
ing, for getting undue advantage at the said 
examination and he was declared to have 
failed at the 1969 Annual examination and 
all other examinations at which he was al- 
lowed to appear provisionally thereafter. 
The petitioner was debarred from appearin 
at any examination conducted by the Boar 
prior to the Annual examination of the year 
1972. The relevant facts are as follows. 
The petitioner was given a notice, dated 
the 24th July, 1969 stating that during the 
course of the examinations being held at-the 
Navin Rajkiye Polytechnic, Patna, he had, 
on the 17th May, 1969, taken part in the 
burning of a scooter of an Assistant Professor 
and he had also taken part in ‘other violent 
activities. A copy of this notice has been 
given as Annexure 2. The petitioner had 
submitted an 
July, 1969, a copy of which has -been given 
as Annexure 3. He had denied having 
taken part in any occurrence on-the 17th 
May, 1969 and according to him, he was 
not present at all in Patna on that day. It 
appears from the record that a first infor- 
mation report under Section 485 of the 
Penal Code had been lodged with the police 
naming the petitioner as one of the accus- 


ed persons and the informant was. the 
owner of the scooter, namely, Sri Madan 
Gopal. 


So far as this part of the case is con- 
cerned, it now appears that the cri- 
minal case has ended in acquittal by judg- 
ment passed by the trial Court on the 22nd 
April, 1971. Sri-Madan Gopal was dec- 
lared hostile in that case by the prosecu- 
Ition, as he failed to name and identify the 
accused persons: Therefore, the stand taken 
by the Board in its counter-affidavit, where 
a statement made by Sri Madan Gopal on 
the 5th December, 1969, has been append- 
ed as Annexure B (2), is of no avail at pre- 
sent. Whatever -may have been the state- 
ment which Sri Madan Gopal (Manchanda) 
‘may, have made earlier, he has now retract- 

from such statements, as indicated 


explanation, dated the 28th 


on the record of the criminal case. Ac- 


-cording to the learned Counsel for the peti- 


. tioner, the Board had no power to pass the 


order incorporated in Annexure 7, even on 
the allegations which had been made ear- 
lier against the petitioner. In this connec-_ 
tion, the stand taken by the Board in the 
counter-afiidavit may now be stated, It is 
mentioned therein that the Examination 


_- Board had found that the matter with which 


the petitioner was connected was not of em- 
ploying unfair means in the examination it- 
self, but it had related to the use of “gene- 
ral mal-practice for.getting undue advantage 
at the Board Examination”. Eut, even on 


‘that footing it was admitted in the coun- 


ter-affidavit that the examination Board had 
referred the matter to the State Board of 
Technical Edueation, which was the proper 
authority for dealing with the matter. The 


power of the State Board is to be found in 


Annexure C (sic) is resolution of the Govern- 
ment, of Bihar in the Department. of Indus- 
tries and Mines and. according to Annexurey 
C, the Board could take disciplinary action 
for malpractices in the examirations con- 
ducted by the Board.’ It is more or less 
admitted that the event for which the peti-] 
tioner has been punished was not any mal-| 
practice in any examination. In the coun- 
ter-affidavit the matter has been Stated thus:| 


“It may further be mentioned that case 


‘of the petitioner (sic) are not covered by 


the nature of cases mentioned in Annéxure ` 
D and Annexure D is not. exhaustive. The 
petitioner has been punished for using, mal- 
practice for getting undue advantage at the 
1969 (A) examination and this has been 
done by the orders’ of the State Board of 
Technical Education:” 


Annexure D narrates the scale of punish- 
ment for use of unfair means that can be 
awarded by the State Board of Technical 
Education. Therefore, obviously the power 
exercised by the Board in this case is not 


to be.found either in Annexure C or in An- 


nexure D and Sri Sreenath Singh appear- 
ing for the Board has contended that the 
Board had enough poner to punish a stu- 
dent for the use of any malpractice, which 
is found to be objectionable by the Board. 
It is difficult to accept such a contention, 
as an acceptance of this argument will pro- 
vide the Board with unlimited power to do 
anything the Board likes unconnected with 
malpractices in the examination conducted 
by the Board. Ifthe stand of the Board-is, 
as has been reiterted at many plazes'in the ' 
counter-affidavit, that it can punish a stu- 
dent for indulging in malpractice by doing 
acts of indiscipline ‘and violence, then 
there will be no limit to the power of the 
Board in taking action against any student 
and the powers conferred on it by Annex- 
ure C will be meaningless. Therefore, it is 
clear that the order incorporated in An- 
nexure 7.was in excess of the power that the 
Board could exercise in the facts and cir- 
cumstances of this case and Annexure 


1972 


must be quashed, It appears from th= 


counter-afidavit that the petitoner had beea. 


allowed to ‘sit. for the Annual examination 
of the year 1970. If he has passed in hs 
examination, then his result must be dec 
Jared as such, -The writ application i, 
therefore, allowed in the terms mentioned 
above. There will be no order for costs. 


- AKBAR HUSSAIN, J.:— 2. I agree. 
| Application allowec. 
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AIR 1972 PATNA 511 (V 59 C 146) 
N. L. UNTWALIA, J. 

Bihari Pd. Sinha and otkers, Petitioners 
v. Mahanth Ramswarath -Das; and anothe-, 
Opposite Parties. p 
: Civil Revn. No. 9 of 1971, D/- 45 
1972, against order of Prayag Nath Sanya, 
Sub-J., 2nd Court, Muzaffarpur, D/- 28-S 
1970. 


Civil P. C. (1908), O. 1, R. 8 — Suk 
for declaration that a trust is not charitabb 
and public within the meening of Bina 
Hindu Religious Trusts Act (1 of 1951) — 
Public being interested as beneficiaries must 
be necessary party. (Para €) 


Cases Referred: Chrono.ogical Paras 


AIR 1971 Pat 1 = 1970 BLJR 306 
(FB), Nalini Kanta Chauchary v. 
President of the Bihar State Board 
of Religious Trust 3 
ILR (1962) Cut 171, Commr. of Hindu 
Religious Endowments v. Radha- 
kanta Deb 


Shyam Sundar Sinha ‘Shyam’, for Pet- 
tioners; Nagendra Prasad Singh No. I, 
Umesh Prasad Singh and L. M. Sharma, fœ 
Opposite Parties. 


UNTWALIA, J.:— The petitioners filed 
an application in the Court -Lelow for beinz 
added as party defendants in a title sut, 
filed by plaintiff opposite party 1 against 
defendant opposite party 2 for a declaration 
that the Bihar State Board of Religiovs 
Trust had no jurisdiction to call upon the 
plaintiff to comply with the provisions cf 
Chapter X of Bihar Act 1 of 1951, namel, 
the Bihar Hindu Religious Trusts Act, 195) 
(hereinafter called the Act) and the plair- 
tiff is not liable to comply with the sare 
inasmuch as there is no trust of Public and 
charitable nature as contemplated by the 
Act, The said relief has been sought fcr 
on several grounds, one of which is that the 
public are not entitled to worship the deity 
as a matter of right. The petitioners wan- 
ed to be added as party defendants in te 
suit. Their allegation was that the Board 
officials were not properly looking after ths 
suit, they were not properly defending i, 
in reality it was a public trust and the off- 
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Bihari Prasad v. Ramswarath Dass (Untwalia J.) 


[Prs. 1-5] Pat. 51¥ 


cers will allow the case to go by default if 
the public who are interested in the trust 
are not allowed to defend it. 


2. The learned Subordinate Judge 
has refused to add them as party defen- 
dants, and they have come up in revision. 


3. In my opinion, there is no spe- ' 
cial provision in the Act which governs the 
suit of the kind in question. A Full Bench 
in Nalini Karta Chaudhary v. President of 
the Bihar State Board of Religious Trust, 
1970 BLJR 806 = (AIR 1971 Pat 1 FB) 
has said that the declaration as to whether 
a particular trust is a public trust or a pri- 
vate trust has to be under Section 48 of the. 
Act. I am inclined to think that if such 
a declaration is sought for before the Au-} 
thority under Section 48 of the Act, the 
public may not be a necessary party. But 
if the suit is filed in a Civil Court and the 
suit is held to be maintainable then public| 
are interested in the suit as beneficiaries of 
the trust. According to the petitioners, they 
have got every right to defend the SuitJ 
No declaration of the kind sought for by 
the plaintiff can be given in their absence: 
The decree will not be binding on the pub- 
lic. It will be futile to declare that the 
public have no right of any kind in the 
property without impleading the members 
of the public in accordance with Order 1, 
Rule 8 of the Code of Civil Procedure. Thef 
view to the contrary taken by the learned 
Subordinate Judge is wholly erroneous, and 
by taking an erroneous view he has refused} 
to’ exercise a jurisdiction vested in him under 
Order 1, Rule 10 of the Code. 


; In support of this application, 
learned Counsel for the ‘petitioners placed 
reliance on a Bench decision of the Orissa 
High Court in Commr. of Hindu Religious 
Endowments v. Radhakanta Deb, ILR (1962) 
Cut 171. In similar circumstances, it was 
held by the Orissa High Court that the 
public are necessary parties to such a suit. 
I am in respectful agreement with this 
view. No case to the contrary was cited 
by learned Counsel for opposite party No. 

Learned Counsel for Opposite Party - 
No. 2 did not oppose the petitioner’s prayer. 


a. For the reasons stated above, I 
allow this Civil revision apptication, set 
aside the order of the Court below ang 
direct it to add the petitioners as party de- 
fendants to the suit. The Court below -is 
further directed to take steps or to ask the 
plaintiff to take steps in accordance with 
Order 1, Rule 8 of the Code of Civil Pro- 
cedure and thereafter the case will proceed 
to disposal in accordance with law. There 
will be no order as to cost. 


Revision allowed. 
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U. N. SINHA, C. J. AND | 
. K. B. N. SINGH,.J.- A 


Gopal Gorain and others, Petitioners v, 


Bimala Bala and others, Opposite Parties. - 


Civil Writ Jurisdiction Case No. 670 of 
1969, .D/- 4-7-1972. 2 

Index Note. — (A) Constitution of . India, 
‘Articles 226 and 227 *—. Disputed questions 
of title involved —- Aggrieved party- having 
xemedy by way of suit in Civil: 
Not- proper to intérfere in exercise of writ 
‘jurisdiction: (Para 3) 

S. C. Ghose and Pralay Kumar Sinha, 
‘for Petitioners; S. B. Ghosal and T. K. Jha 


. {Standing Counsel II), for Opposite Parties. 


ORDER:—- The petitioners. have filed 


this writ application praying that the orders . 


‘incorporated in Annexures 2 and 3, dated 
the 12th December, 1968 and 14th. May, 
1969 respectively, may=be-quashed. The 
first order had been passed by the Addi- 


tional Deputy Commissioner, Dumka, off ap-. 


peal, and. the last order was passed: by the 
Commissioner -of Bhagalpur Division. ‘ 

- 2 (The relevant facts of thé case 
are as follows: One Asuri Bala, daughter of 
Raju . Bala, had filed an application, ‘stating 
that the. Opposite Parties had encroachéd 
upon. .her land in Jamabandi No. 37, recorded 
‘in the name of Raju, and praying that the 
opposite- parties may be evicted’ from the said 

and. In. his order, the Additional Deputy 
Commissioner came to the conclusion, that, 
Asuri Bala was entitled to an order for evic- 





7 Gopal ve. Bimala ‘Bala’ Seis Es 
AIR 1972 PATNA 512 (V_59 G“147) ~ tion. of the opposite» parties of the original 
l «Gourt ‘and “held :that<if the. respondents be- . 
ral” uty .Commissioner . 
- challenged ‘the -right;*. tit 


Court — ` 


_ -agitate 


A.L R. 


fore the Additional’ Dep 


rod 


t 


Asuri Bala, they must” seek 
appropriate proceeding. ‘in. the: Civil . Court. 


Asuri Bala’s appeal:.was allowed by the -Ad:.. 


ditional Deputy. “Commissioner. ` The Com- 
missioner, has held, that; Asuri Bala’s mother 


r- 


e and. interest of | 
remedy in an / 


was. the recorded raiyat in respect of the. 


disputed. land, 


had ‘come into possession. In such circum=! 
stances, the.-Gormmissioner of the Division! 
-also stated, that. if the appellants before 


him .wished to establish their claim as right-. 


ful heirs entitled to-the property, the proper 
course to be adopted by them was to. go to 
‘Civil Court’. Thus, the’ appeal was dismiss- 
ed by the Commissioner of: the Division.” 


3.: Having heard learned Counsel 
for the parties, we: are of opinion, that, this 
is not a fit ‘casé for interference in-our writ 
jurisdictions Apparently, the question-. of 


encroachment was accepted by two of “the 


` authorities, namely, the Additional Deputy 


Commissioner and the Commissioner `of -the 
Division, and, on that footing, they had 
‘granted restoration’ of the disputed land. On 


the facts found, it will not be proper, atl. 


and,on thse. death of the? 
mother, namely;. Raju Bala, the. daughter; 


this stage, to allow ‘the writ petitioners tol. 


‘disputed questions of title and, there- 
- fore, the writ application -must fail: - We, 


` 


therefore, dismiss ‘the writ application, but’ 


without costs, | |. 
; ‘Writ application dismissed, 


i | E ~ END 
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